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PREFACE. 


^MMMMMMMAMAM^ 


The  first  edition  of  this  Digest  was  published  in  1838  and  1839.  The 
general  approbation  of  the  work  has  been  manifested  by  the  sale  of  all 
the  copies  of  a  large  edition ;  and  a  demand  for  this  re-publication  has 
been  made  in  every  part  of  the  United  States.  A  Digest  of  the  Cases 
reported  in  the  volumes  of  the  reports  of  Mr.  Sumner,  Mr.  Story,  and 
the  Hon.  Mr.  Justice  McLean,  of  decisions  in  the  Circuit  Court ;  of  the 
Hon.  Judge  Ware,  and  Mr.  Gilpin,  in  the  District  and  Admiralty  Courts ; 
in  nine  volumes  of  Peters^  Supreme  Court,  and  five  volumes  of  Howard's 
Reports ;  and  the  Decisions  of  the  Supreme  Court  in  1847,  contained 
in  the  fifth  volume  of  Howard,  are  included  in  this  work. 

It  has  been  the  purpose  of  the  Editor  to  exhibit  the  decisions  of  the 
Courts  of  the  United  States  in  such  a  form  as  to  authorize  the  citation 
of  the  matters  which  the  work  contains,  with  the  same  confidence  and 
certainty  as  would  be  obtained  by  the  production  of  the  original  reports. 
To  accomplish  this,  in  almost  every  case,  the  language  of  the  Court  in 
.  giving  the  decisions  has  been  faithfully  extracted  from  the  published 
reports. 

In  all  other  Digests,  the  object  of  the  editors  has  been  to  support  cer- 
tain propositions  by  references  to  particular  cases,  and  to  collect  the 
cases  applicable  to,  or  sustaining  certain  principles.  Without  desiring 
to  impugn  the  value  of  such  indexes  to  the  published  reports,  or  seeking 
to  diminish  their  value,  it  is  with  confidence  asserted  that  Digests  in  such 
forms  are  not  authority  in  judicial  proceedings,  nor  can  they  be  relied 
upon  in  professional  investigations. 

The  work  now  offered  to  the  profession  might  with  propriety  be  called, 
A  Digest  of  Abstracts  from  the  Reports  of  the  Cases  decided  in  the 
Federal  Courts  of  the  United  States.    The  cases  are  reported  in  seventy- 
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six  published  volumes.    The  library  of  no  professional  gentleman  in  the 
United  States  contains  all  these  reports.    Their  cost,  if  they  could  be 
purchased,  would  exceed  three  hundred  and  fifty  dollars. 
An  enumeration  of  these  works  may  be  useful : 


CIRCUIT  AND  DISTRICT  COURT  REPORTS. 

GalIison*s  Reports^  2  vols. 
Mason's  Reports,  5  vols. 
Paine's  Reports,  1  vol. 
Peters*  Circuit  Court  Reports,  1  voL 
Washi^gton'sCir.  Court  RQi)ort8,4  vols. 
Wallace's  Reports,  1  vol 
Sumner^s  Reports,  8  vols. 
Story's  Reports,  3  voh. 
M'Lean^i  Report^  S  vols. 
Brocienbrough's  Repotrts,  M  vob^ 
Baldwin^  RepoMS)  1  voL 
DaUfts'  Rqp<Mrt%  3  vols. 


DISTRICT  AND  ADURALTT  REPORTS. 

Peters'  Admiralty  Reports,  2  vols. 
Bee's  Admiralty  Reports,  1  voL 
Gilpin's  Reports,  1  voL 
Ware's  Reports,  1  voL 

Bun^  Trial 

8UFBEIDS  OOUKT  REPORIS. 

Cranch*W  Rqxsrts,  8  vols. 
Wheatai's  Reports,  12  vols. 
Feters'  Reports,  17  vols. 
Hovmrd's  Reports,  5  vols. 

Ifi  ^  earnest  hope  tint  tkia  motk  wU  be  naefiil,  it  is  respectfiiliy 
fimbniftted  to  the  protesston^  It  is  intended  to  furnish  to  the  bar  of  tfao 
United  States  lutt  and  atcumte  knowledge  of  t1»  decisions  of  the 
I^^ederal  Gouita  of  the  United  States,  from  the  oonimenceiQent  of  the 
govemmetit  to  1847,  inclusive ;  mud  tfrns  to  place  m  the  possession  of 
every  kwyer  in  our  conntry,  a  libmiy  of  the  Reports  of  the  Decisions 
of  the  Oourta  ^  die  Uniom 

It  is  proposed^  akhoogh  no  ^edge  is  given,  to  publish  annaally  a 
Digest  of  the  Decisions  of  the  Sapreme  Court  of  the  United  Statee» 
accurately  taken  from  the  opinions  of  the  Court  in  every  case.  This 
win,  for  some  time,  be  fiimished  witbo«it  charge  to  tlie  porcfaasers  of  ifais 
work,  on  ap(^cation  to  ihe  hooksriieni  v^  may  di^se  of  it. 
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ABANDONMENT— (See  Insurance.) 

ABANDONMENT  OF  A  CONTRACT  FOR  THE  SALE 
OF  REAL  ESTATE. 

1.  To  sustain  an  implication  of  an  abandon- 
ment of  the  sale  of  real  estate,  the  conduct  of 
the  yendor  ought  to  be  such  as  to  justify  a  rea- 
sonable man  in  believine  that  he  acquiesced  u: 
the  decision  of  the  TencEor  to  abandon  the  con- 
tract. It  ought  to  be  such  as  misht  reasonably 
influence  the  conduct  of  the  vendor,  and  induce 
him  to  regulate  his  own  affairs,  on  the  presump- 
tion that  ne  was  no  longer  encumbered  by  his 
contract.  The  attempt  of  the  yendor  to  sen  the 
estate^  or  the  unequivocal  exercise  of  ownership 
over  it,  unaccompanied  with  any  explanation 
showing  that  he  still  considered  the  contract 
binding^,  might  be  such  an  act.  Mr.  Tate's  Re- 
port of  the  ^Opinion  of  Mr.  Chief  Justice  Mar- 
shall, in  Garrett  J  Executor  of  Brooke  v.  Mann  et 
d.  Circuit  Court  of  the  United  States,  Eastern 
District  of  Virginia,  November  25,  1825.  Also 
reported  in  2  Brockenbrough,  C.  C.  Rep.  185. 

2.  A  right  acquired  by^  user  of  an  incorporeal 
hereditament  may,  in  like  manner,  be  lost  by 
disuser.  y  The  discontinuance  of  the  use  for  a 
lon^  period  of  time,  affords  a  presumption  of  the 
extinguishment  of  the  right.  Hazard  v,  Robin- 
soTi,  3  Mason,  272. 

ABANDONMENT  AFTER  SEIZURE  FOR  AN  ALLEGED 
BREACH  OF  THE  REVENUE  LAWS. 

If  a 'seizure  be  abandoned,  no  jurisdiction  at- 
taches»  to  any  court,  unless  there  be  a  new  sei- 
zure. But  to  constitute  such  an  abandonment, 
there  must  be  an  unequivocal  act  of  dereliction. 
If  after  the  seizure  of  a  ship,  on  the  allegation 
of  a  breach  of  the  32d  section  of  the  Act  of 
Congress,  regulating  the  coasting  trade,  and  un- 
der the  50th  section  of  the  Revenue  Collection 
Act.  of  2d  March,  1799^  chapter  128,  the  master 
f^ees  to  navigate  her  mto  port,  under  the  direc- 
tion of  the  seizor,  and  then  to  give  her  again 
into  his  possession,  there  is  no  abandonment  of 
the  seizure,  although  the  persons  who  were  em- 
3* 


ployed  as  the  crew  of  the  vessel  making  the 
seizure,  are  all  withdrawn  from  the  vessel 
seized.    The  Abby,  1  Gallis.  C.  C.  R.  360. 


ABATEMENT. 

1.  General  principle*...^ Pag«89 

9.  Abatement  by  want  of  joinder  of  partiee,  or  by  non- 
joinder of  a  proper  party 30 

3.  Abatement  by  death  of  a  party  to  tbe  action 31 

4.  Time  of  pleading  in  abatement 31 

1.  General  Principles, 

1.  If  a  demandant  demand  against  any  land, 
more  land  than  he  holds,  he  may  plead  non- 
tenure as  to  the  parcel  not  holden ;  out  the  ac- 
tion shall  abate  only  as  to  the  parcel  whereof 
non-tenure  is  pleaded,  and  admitted  or  proved. 
Green  v.  Liter j  8  Cranch,  229 ;  3  Cond.  Rep.  97. 

2.  The  commencement  of  another  suit  for  the 
same  cause  of  action  in  the  court  of  another 
state,  since  the  last  continuance,  cannot  be 
pleaaed  in  abatement  of  the  original  suit.  jRen- 
ner  et  al.  v.  Marshall j  1  Wheat.  215;  3  Cond. 
Rep.  546. 

3.  If  matter  in  abatement  is  pleaded  puis  dor- 
rein  coniinuanu^  the  judgment,  if  against  the 
defendant,  is  peremptory.    Ibid. 

4.  Non-tenure,  jomt  tenure,  sole  tenure,  and 
several  tenure,  could,  at  common  law,  be  only 
pleaded  in  a  writ  of  right  in  abatement.  The 
tenant,  by  joining  in  the  mise,  or  by  pleading  in 
bar,  admitted  himself  to  be  tenant  of  the  free- 
hold, and  his  capacity  to  take  defence.  Green 
V,  Liter,  8  Cranch,  229 ;  3  Cond.  Rep.  97. 

5.  If  to  a  writ  out  of  the  circuit  court  for  the 
district  of  Virginia,  the  marshal  returns  that  the 
defendant  is  not  an  inhabitant  of  the  district,  the 
law  abates  the  writ.  Barker  v.  PettU  et  al,  7 
Cranch,  194;  2  Cond.  Rep.  471. 

6.  A  subsequent  suit  may  be  abated  by  an 
allegation  of  the  precedency  of  a  prior  suit ;  but 
the  converse  of  the  proposition  is,  in  personal 
actions,  never  tnie.  Rentier  et  al.  v.  Marshall^ 
1  Wheat.  215;  3  Cond.  Rep.  546. 
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ABATEMENT. 


Abatement  by  want  of  Joinder  of  Partiea,  or  by  Non-joinder  of  a  Proper  Party. 


7.  Variances  between  the  writ  and  the  deda* 
ration  are  matters  pleadable  in  abatement  oniy, 
and  cannot  be  taken  advantage  of  upon  general 
demurrer  to  the  declaration.  Duvall  v.  Craig  et 
d.  2  Wheat.  45 ;  4  Cond.  Rep.  25. 

8.  A.  L.  brought  an  action  of  assumpsit  in  the 
circuit  court ;  after  issue,  the  plaintiff  died,  and 
the  suit  was  revived  by  scire  Jaciasy  in  the  name 
9f  the  administcatiix.  While  tilts  suit  was  pend- 
ing, the  administratrix  intermarried  with  F.  A., 
which  marriage  was  pleaded  pw$  darrein  con- 
tinuance,  Heldj  that  tne  scire  facias  was  there- 
upon abated :  and  a  new  scire  facias  might  be 
issued,  to  reyive  the  original  suit  in  the  name 
of  F.  A.  and  wife,  as  the  personal  representatives 
of  A.  L.,  to  enable  her  to  prosecute  the  suit  to 
final  judgment,  under  the  31st  section  of  the  Ju- 
diciary Act  of  1789.  chapter  20.  M'Cmd  v.  J^ 
Kmnfs  adifCx,  2  Wheat.  Ill ;  4  Cond.  Rep.  58. 

9.  In  a  writ  of  right  where  the  demandant 
describes  the  land  by  'metes  and  bounds,  and 
counts  a^nst  the  tenants  jointly ;  the  tenants, 
by  pleadii^  in  bar,  admit  their  joint  tenancy, 
and  lose  the  opportunity  of  pleauing  in  abate- 
ment. Liter  y.  Qreen,  2  Wheat.  306;  3  Cond. 
Rep.  47. 

10.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 

'  pendency  may  be  pleaded  in  abatement,  or  a«  a 
temporary  bar  of  the  action.  If  after  a  decree 
of  condemnation,  then  that  £act  may  be  pleaded 
as  a  bar.  If  after  an  Acquittal,  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar.  If  after  an  acquittal,  without 
such  certificate;  then  the  ojOKcer  is  without  any 
justification  for  the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act.  Gelsten  et  al.  v. 
Hoyt,  3  Wheat.  246 ;  4  Cond.  Rep.  244. 

11.  In  an  action  again^  persons  styling  them- 
selves executors,  if  they  are  not  executors,  the 
objection  must  be  tftlLen  by  plea  in  abatement. 
Childress'  Ejceculws  v.  Emory  et  d,  8  Wheat. 
642 ;  5  Cond.  Rep.  547. 

12.  Where  the  subject  matter  of  the  contro- 
versy is  not  within  the  jurisdiction  of  the  court, 
the  exception  may  be  taken  under  the  general 
issue,  without  pleading  in  abatement.  Scnimre 
et  al'y.  Kealingy  2  GalTis.  C.  C.  R.  325. 

13.  The  corruption  or  abbreviation  of  a  true 
name  in  an  action  by  the  use  of  it,  when  it  has 
been  commonly  in  use  with  the  true  name,  is 
not  cause  of  aliatement.  Gordon  v.  Hdlidayj  1 
Wash.  C.  C.  R.  285. 

14.  An  obligor  or  co-contractor,  cannot  be 
charged  singly,  if  in  due  time  he  takes  advan- 
tage of  the  omission  to  sue  the  other }  provided 
he  plead  the  omission  in  abatement,  and  thus 
give  the  plaintiff  a  better  writ.  He  cannot  take 
advantage  of  it  on  the  trial.  Jordan  v.  WilkinSf 
3  Wash.  C.  C.  R.  1 10. 

15.  Where  the  defendant  pleads  in  abate- 
ment, and  the  issue  is  tried  by  a  jury,  who  find 
against  the  plea,  they  ought  to  assess  the  plain- 
tiff's damages;  if,  however,  it  is  omitted,  a  ve- 
nire de  novo  must  be  awarded.  HoUingsworth 
T.  Dtwine,  Wallace's  C.  C.  R.  51. 

16.  A  plea  in  abatement  for  a  variance  be- 


tween the  VT^  vA  declaration,  because  the 
citizenship  of  the  parties  is  stated  in  the  latter 
only,  is  a  frivolous  plea,  and  will  be  struck  out 
on  motion.    Burrow  v.  Dichson^  1  Overt.  366. 

17.  A  plea  to  the  jurisdiction  can  be  interposed 
oniv  by  the  defendant  himself  in  propria  per sona^ 
and  on  oath;  no  attorney,  proctor,  solicitor,  or 
third  person,  can  be  admitted  to  file  .such  a  plea* 
TeasdaU  v.  The  RambUr,  Bee,  9. 

18.  A  demurrer  is,  in  its  nature,  a  plea  to  the 
action,  and  will  not  be  considered  as  a  plea  in 
abatement;  though  the  special  causes  alleged 
for  demurrer,  be  matter  of  abatement.  The 
court  will  disresard  these  special  causes,  and 
considering  the  demurrer  independently  of  them, 
will  decide  upon  it  as  if  they  had  been  inserted 
in  it.  Furniss  et  d.  v.  Ellis  §r  Allanj  2  Brocken- 
brough's  C.  C.  R.  14. 

19.  The  rule  is,  that  where  the  declaration 

fives  notice  to  the  defendant  of  the  nature  of  the 
emand,  so  as  to  enable  him  to  plead  in  abate- 
ment, as  in  actions  on  bonds,  or  spectai  actions, 
the  deOendant  cannot  take  advantage  on  the  trial. 
But  in  actions  of  general  indebitatus  assumpsit 
where  no  such  notice  is  given,  the  defendant 
cannot  plead  in  abatement,  the  declaration  not 
stating  the  precise  nature  of  the  demand,  /or- 
dan  V.  WOkins,  3  Wash.  C.  C.  R.  226. 

J20.  The  abatement  of  a  suit  in  equitv.  is 
merely  an  interruption  to  the  suit,  suspend  jJ^  its 
progress  until  new  parlies  are  brought  before  the 
court.    Hoam  v.  Carrf  1  SumneHs  C.  C.  R.  173. 

21.  If  a  corporation  established  in  a  foreign 
country,  sue  in  the  courts  of  the  United  States^ 
and  war  intervene,  pending -the  suit,  this  is  not 
sufficient  to  defeat  the  action,  unless  it  appear 
on  the  recoyrd  that  the  plaintiffs  are  not  within 
any  of  the  exceptions  which  enable  an  alien 
enemy  to  sue.  aodetyj  fyc,  v.  Whulerj  2  Gallis. 
C.  C.  R.  105. 

22.  A  variance  between  the  writ  and  declara- 
tion must  be  taken  advantsge  of  by  plea  in 
abatement.  How  et  d.  v«  M^Kinney  et  d.f 
1  M'Lean,  C.  C.  R.  319. 

23.  A  suit  having  been  commenced  in  the 
court,  is  not  abated  by  an  attachment  subse- 
quently issued  in  the  state  court.  Campbell  v. 
Emerson^  2  McLean,  C.  C.  R.  30. 

2.  Ahdement  by  want  of  Joinder  of  Parties^  or  by 
Non'joinder  of  a  Proper  Party, 

24.  A  plaintiff  who  has  declared  jointly 
against  two  defendants^  as  being  in  custody, 
when  in  fact  but  one  of  the  defendants  was 
taken  on  the  capias,  cannot  abate  his  own  action 
against  the  party  not  taken ;  ufdess  authorized 
so  to  do  bv  the  return  of  the  process  against  that 
party.  Uarton  v.  PeUit  et  ai.  7  Cranch,  194 ;  2 
Cond.  Rep.  471. 

25.  If  to  a  writ  out  of  the  circuit  court  for  the 
district  of  Virginia,  the  marshal  returns  that  the 
defendant  is  not  an  inhabitant  of  Virginia,  the 
law  abates  the  writ.    Ibid, 

26.  If  there  be  several  tenants  claiming  several 
parcels  of  land  by  distinct  titles,  they  cannot 
lawfully  be  joined  in  one  writ ;  and  if  they  are, 
they  may  plead  in  abatement  to  the  writ.  Gran 
V.  titer ^  8  Cranch,  229 ;  3  Cond.  Rep.  89. 
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of  PlfpdiDg  in  Alwttanitti. 


27.  The  principle,  ia  tbat  »  OQOlr^K  made  by 
eo*partner8  is  eeveml,  as  well  u  joint,  and  the 
tmumfuit  is  raa4e  bv  «U  and  hy  earn.  li  is 
oblisatonr  on  all,  and  on  aaeh  at  the  mrtMis. 
ifl  iherelore, iha ^efeadanl ibik IP avatlhinself 
«  the  variance  m  abatement,  when  the  ioan  pf 
tbe  plea  obliges  hkn  to  ffire  toe  nlaintiff  a  proper 
action,  the  poU^  of  toe  law  does  not  permit 
kia  to  arail  niinielf  of  it  at  ihe  trial  X  Peters, 
C.C.B.  Ui-M7. 

28.  Ahhouffh  one  psJlner  is  not  boond  Mgly 
10  pay  a  bill  one  fiofn  him  and  ilia  .partner,  if, 
when  sued,  he  plead  in  abalemeul  tbe  jvmiasipn 
to  join  his  mrtoer  in  tfaeAOtion,  ye^  h9  is  npt 
entitled,  in  Jiis  ova  name^  to  sue  for  a  partner- 
ehip  dent ;  and  if  he  eae  in  his  own  name,  the 
defendant  may  take  advantage  of  it  on  a  trial  «o 
the  general  iasae.  John  Jordan  f.  Mn  Wiikkut 
imuor,  3  Wash.  C.  C.  R.  J  IS. 

29.  On  a  joint  and  seveml  bond^  the  frifttntiir 
may  ^ae  one  or  all  the  obligors ;  b«t,  in  strict- 
ness of  law,  he  cannot  sue  one  iotermediate 
member.  He  must  sne  all  ^r  none.  Bat  if  such 
error  is  not  taken  adraotflige  of  by  plea  in  abate- 
m#%Dt,  it  is  waived  by  pleading  to  the  merits. 
Minor  et  d.  v.  The  Bank  of  AuaandriOi  1  Peters, 
47-73. 

30.  In  an  adioa  en  a  joint  and  several  bond, 
the  plaii^tff  may  sue  one,  or  all  the  obligors ; 
but  in  striotness  of  law  he  oatinot  sne  an  inter- 
mediate member  He  must  sue  all  or  none. 
Bnt  if  such  error  is  not  taken  advantage  of  by 
plea  in  abateoaaent,  it  is  waived  bv  pleading  to 
the  merito.  Jltaer  et  «<.  v.  The  Jfedhontcs' 
Bank  of  Alexandria^  1  Peters,  46. 

31.  The  principle  is,  that  a  contract  made  by 
co-partners  is  several,  as  well  as  joint,  and  that 
the  assorepsit  is  madebval),  as  well  as  by  each. 
It  is  obligatory  on  all  ancion  each  of  the  partners. 
If,  therefore,  in  an  action  against  one  of  the 
parties  to  the  contmct^  the  defendant  fails  to 
avail  himself  of  the  varianoe  by  a  plea  in  abate- 
ment, when  the  form  of  liis  plea  obliges  kim  to 
give  the  plaintiff  a  proper  action,  the  policy  of 
the  Jaw  does  not  periBit  him  to  avail  himself  of 
it  at  the  trial.    Barry  v.  Fo^^  1  Peters,  317. 

32.  Where  one  oftwopartners  resident  abroad, 
is  sued  here,  he  is  not  allowed  to  plead  in  abate- 
ment that  his  co-partner  is  not  sued  with  him. 
Quion  V.  MCvdlock  et  d.  N.  Carol.  Cas.  78. 

33.  The  defendant  may  avail  himself  of  the 
circumstance  that  the  suit  is  brought  in  the  name 
of  one  only  of  two  partners^  upon  the  plea  of  tion 
asamnpsit ;  but  when  he  wishes  to  avail  himself 
of  the  non-joinder  of  his  own  partner,  as  co- 
defendant,  he  must  plead  it  in  abatement.  Cof'^ 
fu  V.  Eastlandy  1  Cooke,  159. 

^.Abatement  6y  Death  of  a  Parly  to  the  Action, 

34.  The  proceedings  in  admiralty  oonrts  ave 
not  affected  by  the  death  of  a  party.  Such  an 
event  does  not  abate  the  suit,  nor  does  it  affect 
the  decree.  PenhdUaw  v.  Doane^s  Adm.  3  Dal- 
las, 54;  1  Cond.  Rep.  21. 

35.  In  real  and  personal  actions  at  common 
kw,  the  death  of  parties  before  judgment  abates 
the  suit,  and  it  requires  the  aid  of  aome  statutory 
provision  to  enable  the  suit  to  be  proseevited,  by 


or  agpaimt  the  personal  representatives  of  the 
deceased,  where  the  caaee  of  action  enrviv#s. 
This  is  effecM  by  the  3Jst  «MtioB  «^  Ike  judi- 
ciary act  of  1782,  chapter  20.    Green  v.  WaikinM 

6  Wheat.  260;  5  Good.  Rep.  67. 

36.  In  writs  of  error  upon  the  }u<h;«ieBis  al« 
ready  rendered,  in  personal  actions,  if  the  plain- 
tiff in  error  dies  before  assignment  of  errors,  the 
writ  abates  at  common  law ;  but  if  after  assign- 
aoent  of  errors,  the  defendant  mayjoin  in  error, 
and  proceed  to  get  the  judgaoient  amrmed,  ii'  not 
wroneous,  and  may  then  revive  it  against  the 
cepresentatives  of  the  plaintiff.    iUd. 

87.  But  a  writ  of  error,  in  personal  actions, 
does  not  abate  by  the  death  of  the  defendant  4n 
error;  whether  it  happens  before  or  after  errors 
assiglted :  and  the  personal  representatives  may 
not  only  be  admitted  voluntanly  to  become  par- 
ties, hot  a  9cire  facias  may  issue  to  compel  them. 
Ibid, 

38.  By  the  rules  of  the  Supreme  Court,  if 
either  part^  in  real  or  personal  actionB,  die  pend- 
ing the  wra  of  error,  his  representatives,  in  the 
personalty  or  realty,  mav  voluntarily  become 
parties,  or  nuiy  be  compelled  to  become  parties 
in  the  manner  prescribed  bv  the  rule.    Ibid. 

39.  In  real  actions,  the  death  of  either  party, 
before  judgment,  abates  the  suit.  The  thirty- 
first  section  of  the  judiciary  act  of  1789,  ch.  2iO, 
which  enables  the  action  to  be  prosecuted  by  or 
against  the  representatives  of  the  deceased,  wnen 
the  cause  of  action  survives,  is  clearly  confined 
to  personal  actions.    Mockers  Heirs  v.  Thomas, 

7  Wheat.  530 ;  H  Cond.  R^.  334. 

40.  At  eommon  law,  the  death  of  a  sole  plain- 
tiff or  defendant,  before  final  judgment,  would 
have  abated  the  aoit ;  but  if  either  party  had 
died  in  vacation  after  verdict,  judgment  mii^ht 
have  been  entered  Jn  that  vacation,  as  of  the  pre- 
ceding term ;  and  it  would  have  been  a  good 
judgment  at  common  law,  as  of  the  preceding 
term.  But  where  either  party  dies  between 
verdict  and  jud^rmeut,  the  statute  17  Car.  ^ 
c.  8,  enacts  that  it  shall  not  be  matter  of  error, 
if  judgment  be  entered  within  two  terms  after 
the  verdict.  The  judgment  upon  this  statute  is 
entered  by  or  against  the  party,  as  though  he 
were  alive.  But  there  must  be  a  scire  facias 
against  the  admin istrntor,  to  revive  it,  before  any 
execution  can  issue ;  ancl  sudi  scire  facias,  pnr- 
suifig  the  fvrm  cf  the  judgment,  should  be  ge- 
neral, as  a  common  judgment  recovered  bv  or 
S|!:ainst  the  orijifinal  party  himself.  Hatch  v. 
EusUs,  1  Gallis.  160. 

4.  Time  of  Pleading  in  Abatetaent. 

41.  (f  matter  in  abatement  is  pleaded,  puts 
darrein  continuance^  the  judgment,  if  a^inst  the 
defendant,  is  peremptory.  Benneret  at.  v.  Mar* 
shall,  1  Wheat.  215 :  3  Cond.  Rep.  546. 

42.  Variances  between  the  writ  and  the  decla- 
ration are,  in  general^  matters  proper  for  pleas 
in  abatement ;  and  if,  in  any  case,  such  variances 
can  be  taken  advantage  of  by  the  defendant,  it 
is  an  established  rule,  that  it  can  only  be  done 
upon  oyer  of  the  writ  granted  in  some  proper 
stage  of  the  cause.  Chirac  v.  Reinickerj  If 
Wheat.  280;  6  Cond.  Rep.  310. 
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43.  After  bail  given  and  plea  pleaded,  the 
defendant  cannot  arrest  the  judgment  on  the 
ground  of  misnomer.  Scull  t.  BiddUj  2  Wash. 
C.C.R.200. 

44.  Where  the  subject  matter  is  not  within 
the  jurisdiction  of  the  court,  a  plea  of  abate- 
ment  is  not  required,  but  the  exception  may  be 
taken  under  the  general  issue.  Missionaire  et  d, 
V.  Keating,  2  Gall.  C.  C.  R.  345. 

45.  A  denial  that  one  of  the  parties  to  the 
suit  is  not  a  citizen  of  the  United  States  and 
therefore  the  court  has  not  jurisdiction  of  the 
ca^,  must  be  the  subiect  of  a  plea  in  abatement, 
and  cannot  be  brougnt  forward  in  the  general 
answer.     1  Sumner's  C.  C.  R.  585. 

46.  A  suit  in  equity  does  not  abate  by  the 
death  of  a  co-plaintiff  or  co-defendant.  If  one 
plaintiff  and  one  defendant  sunrive,  the  suit  is 
open  for  amendment.  Fisher  t.  Rutherford^ 
1  Baldwin's  C.C.R.  192. 

47.  A  plea  in  abatement  at  law  cannot  be  put 
in  after  a  general  imparlance,  or  be  received 
when  it  does  not  give  the  plaintiff  a  better  writ. 
Baker  v.  BiddUj  1  Baldwin's  C.  C.  R.  414. 

ABATEMENT  OF  A  LEGACT. 

48.  A  testator  directed  his  estate^  after  pay- 
ment of  his  debts,  to  be  invested  m  funds  at 
interest,  and  then  gave  annuities  and  specific 
legacies,  and  among  others,  £1500  to  fT;  and 

grovidea  that  if  there  should  be  deficiency  in 
is  estate,  for  the  payment  of  the  annuities  and 
legacies?,  there  should  not  be  an  abatement  from 
any  of  the  legacies  but  from  the  legacy  to  £, 
who  was  also  the  residuary  legatee.  The  estate 
was  more  than  sufficient,  at  the  time  of  the  tes- 
tator's death,  to  pay  all  tne  debts,  annuities,  and 
legacies;  but  by  the  insolvency  of  the  executor 
it  Decame  insufficient.  Held,  that  the  deficiency 
of  one  of  the  annuities  should  be  made  up  out 
of  the  legacy  to  £,  and  should  not  be  charged 
on  other  legacies.  Silsby  v.  Young  and  Silshyj 
3  Cranch,250;  1  Cond.  Rep.  516. 


ABEYANCE, 

1.  By  several  statutes  of  Virginia,  and  the 
common  law,  lands  purchased  under  their  autho- 
rity, became  vested  either  directly  or  beneficially 
in  the  episcopal  church:  the  minister  for  the  time 
being  was  seized  of  the  freehold  in  law  or  equity 
jure  ecclesioi,  and  during  a  vacancy  the  fee  re- 
mained in  abeyance,  and  the  profits  of  the  par- 
sonage were  to  be  taken  by  the  parish  for  their 
own  use.  Terret  et  d,  v.  Taylor  et  d.  9  Cranch, 
43 ;  3  Cond.  Rep.  254. 

2.  When  a  charter  is  granted,  and  the  corpo- 
ration is  to  be  brought  into  existence  by  some 
future  acts  of  the  corporators,  the  franchises 
remain  in  abeyance  until  such  acts  are  done; 
and  when  the  corporation  is  brought  into  life, 
the  franchises  instantaneously  attach.  There 
may  be  in  intendment  of  law  a  priority  of  time, 
even  an  instant,  for  this  purpose.  Per  Mr.  JuS" 
tice  Story i  Trustees  of  Dartmouth  College  v.  Wood- 
wards 4  Wheat.  518,  689;  4  Cond.  Rep.  517. 


ABOLITION  SOCIETY  OF  PENNSYLVANIA. 

In  the  spirit  of  the  laws  passed  by  the  legts* 
latere  of  Pennsylvania  for  the  abolition  of  slavery 
in  that  state,  the  legislature  of  Pennsylvania 
passed  an  act  to  incorporate  a  society,  by  the 
name  of  <*  The  Pennsylvania  Society  for  promot- 
ing the  Abolition  of  Slaverv,  and  for  the  Relief 
of  Free  Negroes  unlawfully  neld  in  Bonda^,  and 
for  improving  the  Condition  of  the  African  Race." 
No  society  was  ever  founded  for  nobler  objects^ 
nor  more  deserving  of  public  encouragement  ana 
approbation ;  but  it  was  no  part  of  the  design  or 
objects  of  this  benevolent  institution  to  protect 
or  rescue  runaway  slaves  from  the  claims  of 
their  masters.  It  was  provided  in  their  charter^ 
that  their  by-laws,  rules,  orders,  and  regulationsi 
enacted  or  to  be  enactea,  be  reasonable  in  them- 
selves, and  not  contradictory  to  the  constitution 
and  laws  of  the  state. 

So  far  as  has  come  to  our  knowledge  or  inform 
mation,  this  society  has  acted  on  the  philanthropic 
principles  of  its  institution,  and  none  other;  never 
mterfering  with  the  rights  of  property  as  secured 
by  the  laws.  They  have  not  infringed  the  con- 
dition of  their  charter,  but  pursued  their  legiti- 
mate objects  with  untiring  zeal.  If  they  have 
been  perverted  by  any  honorary  member,  by 
contributing  to  employ  counsel  to  prosecute  a 
master  for  lawfully  seizing  or  taking  away  his 
runaway  slave;  the  court  are  well  convinced 
that  it  has  been  eoually  repugnant  to  the  feelings 
and  practice  of  that  society,  as  it  would  be  to 
their  charter.  Johnson  v.  Tomkins  et  d,  1  Bald- 
win, C.  C.  R.  587. 


ABSENCE  FROM  DUTY  BY  A  SEAMAN. 

1.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  consress  of  July  20,  1790,  1  Story's  Laws, 
U.  S.  102;~United  States'  Statutes  at  large,  vol.  i, 
131,  it  is  indispensable  that  there  be  an  entry  in 
the  log-book  of  the  fact,  of  the  name  of  the  sea- 
man, and  of  his  having  left  the  ship  or  vessel 
without  leave.  Wood  v.  The  Nimrodj  Gilpin's 
D.  C.  R.  86. 

2.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  July  20,  1790.  the  entry  in  the  log-book 
is  indispensable ;  although  the  absence  was  per- 
manent, and  although  it  occurred  after  the  arrival 
of  the  vessel  at  her  last  port  of  delivery.  Knagg 
V.  Goldsmith,  Gilpin's  Rep.  212. 

3.  When  a  seaman,  who  has  signed  shippins 
articles^  voluntarily  absents  himself  in  a  port  of 
the  United  States,  an  entry  may  be  made  in  the 
log-bookj  and  his  wages  forfeited,  according  to 
the  provisions  of  the  act  of  congress  of  1790 ;  or 
he  may  be  apprehended  and  detained  in  jail 
until  the  vessel  is  reader  to  proceed  on  her  voyage, 
according  to  the  provisions  of  the  seventh  sec- 
tion of  the  act.  Broton  v.  The  Maider^  Gilpin's 
Rep.  296. 

4.  When  the  departure  of  the  seamen  from 
the  vessel  is  involuntary  on  their  part,  or  with 
reasonable  cause,  or  with  the  assent  of  the  master. 
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they  do  not  forfeit  their  wages.    Magee  v.  Moss^ 
Gilpin's  Rep.  230. 

5.  To  justify  the  seamen  for  leaving  the 
▼es^el  without  the  consent  of  the  master,  on 
account  of  his  cruelty,  and  before  the  termina* 
tlon  of  the  voyage,  it  must  be  apparent  that  the^' 
could  not  remain  without  great  danger  to  their 
personal  safety.     Ibid,  228. 

6.  The  charge  for  a  person  necessarily  em- 
ployed in  the  ptace  of  a  seaman,  absent  without 
leave,  is  to  be  deducted  from  his  wages.  Small 
v.  Tke  Independencej  Gilpin's  Rep.  145. 

7.  The  charge  for  a  person  necessarily  em- 
plo^-ed  in  the  place  of  a  seaman,  who  has  volun- 
tarily absented  himself,  and  who  has  been  ap- 
prehended, and  is  detained  in  jail,  is  to  be  de- 
ducted from  his  wages.  Brown  v.  The  Maiden^ 
Gilpin's  Rep.  298. 

8.  Where  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  from 
his  wages  is  allowed,  to  the  amount  of  the  loss 
actually  sustained.  Brown  v.  The  Neptune,  Gil- 
pin's Rep,  90. 

9.  A  seaman  who  returns  to  a  vessel,  after  a 
week's  absence  without  leave,  and  continues 
during  the  rest  of  the  vo3rage,  is  to  receive  his 
wages  at  the  rate  originally  contracted  for  in  the 
shipping  articles,  unless  a  new  contract  was 
made.  Snell  v.  The  Independence^  Gilpin's  Rep. 
145. 

10.  If  the  owner  or  master  of  a  vessel  would 
claim  the  forfeiture  of  a  mariner's  wages,  on 
account  of  and  up  to  the  time  of  his  absenting 
himself  from  the  vessel,  for  more  than  forty- 
eight  hours,  without  permission  from  the  master 
or  commanding  ofRcer,  such  absence  must  have 
been  entered  in  the  log-book,  by  the  officer  having 
charge  of  it,  on  the  day  on  which  the  seaman 
absented  himself.  The  Phabe  v.  Lignum,  1 
Wash.  C.  C.  R.  48. 

11.  Seamen  are  bound  to  remain  with  a  neu- 
tral ship,  carried  in  for  adjudication  by  a  belli- 
gerent ;  and  a  voluntary  aoandonment  of  their 
duty,  in  this  respect,  amounts  to  desertion,  and 
for^its  their  wages.  The  Elizabeth,  1  Peters' 
Adm.  Decis.  123. 

12.  But  where  they  are  prevented  from  re- 
maining on  board,  either  by  the  captors  or  the 
master,  or  have  not  provisions  or  accommodation, 
and  are  without  money  or  the  means  of  subsist- 
ence, they  are  not  chargeable  with  any  conse- 
quences. While  they  remain  to  assist  in  pre- 
serving the  ship,  and  ready  to  proceed  on  the 
voyage,  they  are  entitled  to  their  wages,  and  the 
master  or  owner  is  bound  to  furnish  them  with 
provisions  or  money  for  their  subsistence ;  but 
with  the  master's  consent  they  may  return  home, 
without  prejudice  to  their  claim.    Ibid, 

13.  Seamen  are  not  bound  to  remain  with  or 
near  the  ship,  after  an  unfavourable  adjudica- 
tion in  the  lower  court  of  admiralty  of  the  captorsj 
though  an  appeal  may  be  entered,  and  the  vessel 
remain  in  custody  and  unsold;  but  they  are 
bound  to  wait,  if  required,  for  the  first  adjadi- 
cation,  not  merely  for  the  purpose  of  taking  care 
of  the  property,  but  also  of  anording  their  testi- 
mony in  the  cause.    Ibid, 

14.  Where  mariners^  who,  having  been  absent 


from  their  duty,  are  again  received  on  board,  the 
forfeiture  of  their  wages,  which  has  been  in* 
curred,  is  waived.  The  Commerce^  1  Peters' 
Adm.  Decis.  160. 

15.  Where  a  mariner  has  incurred  a  forfeiture 
by  absenting  himself  from  the  vessel^  and  ''  re- 
pents and  makes  an  offer  of  satisfaction,  and 
returns  to  duty  in  due  time,"  that  is,  before  the 
master  has  hired  another  in  his  place,  or  other- 
wise fairly  rendered  it  impracticable,  without 
injury  to  the  owner,  to  receive  him  again,  the 
master  is  bound  to  receive  him.  But  all  de- 
mands for  damages,  and  contributions  for  losses, 
which  warrant  deductions  from  amount  of  wages, 
ape  unextinguished.  Embezzlement,  frauds, 
wilful  negligences,  and  other  misconduct,  charge- 
able against  the  amount  of  wages  demanded, 
remain  open  for  inquiry  and  compensation.  Ibid. 

16.  Where,  by  cruel  treatment,  seamen  have 
been  compelled  to  leave  the  ship,  they  do  not 
forfeit  wages.  The  Maria,  1  Peters'  Adm.  Decis. 
186. 

17.  It  is  the  duty  of  seamen  to  abide  by  the 
vessel  as  long  as  a  reasonable  hope  remains.  If 
they  abandon  their  duty,  so  that  it  can  be  proved 
that  this  dereliction  occasioned  a  final  foss,  or 
temporary  damage,  where  their  exertions  would 
have  prevented  the  latter,  or  ultimately  restored 
the  ship  to  safety ;  the  seamen  lose  their  wages, 
and  are  answerable  in  damages.  Sims  v.  Mori" 
ners,  2  Peters'  Adm.  Decis.  393. 

18.  Seamen  absent  from  a  vessel,  without  any 
fault,  do  not  forfeit  wages.  The  Fair  American^ 
Bee's  Rep.  134. 


ACCEPTANCE  AND  ACCEPTOR  OF  BILLS 
OF  EXCHANGE. 

See  Bills  or  Exchange. 


ACCESSARY. 

1.  An  acceseouy  cannot  be  guilty  of  a  greater 
offence  than  his  principal.  The  maxim  is,  ao- 
cessorius  sequitur  naturam  sui  principalis;  the 
accessary  folJows  the  principal.  Hence  results 
the  necessity  of  establishing  the  guilt  of  the 
principal,  before  the  accessary  can  be  tried ;  for 
the  degree  of  guilt  which  is  incurred  by  coun- 
selling or  commanding  the  commission  of  a  crime, 
depends  upon  the  actual  conmiission  of  that 
crime.  No  man  is  an  accessarjr  to  murder  un* 
less  the  fact  has  been  committed.  2  Burr'i 
TridLAiO, 

2.  The  fact  can  only  be  established  in  a  pro* 
secution  against  the  person  by  whom  the  crune 
has  been  perpetrated.  The  law  supposes  a  per- 
son more  capable  of  defending  his  own  conduct 
than  any  other  person,  and  will  not  tolerate  that 
the  guilt  of  A  snail  be  established  in  a  proseca* 
tion  against  B.    Ibid, 

3.  The  whole  reason  of  the  law  relative  to 
principal  and  accessary,  so  far  as  respects  the 
order  of  trial,  seems  to  apply  in  full  force  to  a 
case  of  treason  committed  oy  one  body  of  men, 
in  conspiracy  with  others  who  are  absent.  Ibid* 
441. 
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4.  The  crimes  of  piracy  raentioneil  in  the  8th 
Bection  of  the  act  of  30th  April,  1790,  for  the 
punishment  of  oertaL.  crimes,  are  such  as  are 
committed  by  citizens  of  the  United  States,  on 
board  of  vessels  of  the  United  States;  and  there- 
fore the  10th  and  11th  sections,  as  to  accessaries, 
refer  to  the  acts  of  piracy  mentioned  in  the  8th 
section.  The  United  States  y.  Howard  If  Beebe, 
8  Wash.  C.  C.  R.  340. 

5.  A  confederacy  by  citizens  on  land,  or  on 
board  of  an  American  veeise],  with  sea  robbers 
or  pirates  by  the  law  of  nations,  or  the  yielding 
up  of  a  vessel  by  a  citizen  to  such  pirates,  is 
within  the  provisions  of  the  8th  section  of  the  act 
of  congress.  Proof  of  oriminal  intention  in  the 
person  charged,  is  required  to  establish  the  crime 
of  confederacy.    Ibid, 

6.  The  language  of  the  12th  section  of  the  law 
implies  compact  and  association  with  pirates,  as 
well  in  relation  to  the  past,  as  to  the  future. 
Any  intercourse  which  is  calculated  to  promote 
their  views,  is  within  the  provisions  of  the  law. 
Ibid, 

7.  If  many  go  to  do  an  unlawful  act,  and  one 
do  it,  all  are  principals.  But  if  they  go  to  do  a 
lawful  act,  as  to  visit  a  vessel  to  ascertain  her 
character,  and  all  but  one  commit  a  felony, 
though  in  his  presence,  without  his  participation, 
their  crime  is  not  imputable  to  him.  United 
StaUs  V.  Jones,  3  Wash.  C.  C.  R.  209. 


ACCOMPLICE— CONFEDERATES  IN 
CRIMES. 

1.  If  a  number  of  persons  conspire  tocether  to 
do  any  unlawful  act,  and  death  happen  from  any 
thing  done  in  the  prosecution  of  the  design,  it  is 
murder  in  all  who  take  part  in  the  affair  or  trans- 
action. United  States  v.  Rossj  1  Gallis.  C.  C.  R. 
564. 

2.  One  who  joins  in  the  general  conspiracy, 
and  by  his  presence  countenances  acts  of  vio- 
lence, but  who  does  not  individually  use  force 
or  threats  to  compel  a  master  of  a  vessel  to  re- 
sign the  command  of  the  vessel,  is  guilty  of  the 
offence  of  confining  the  master.  United  Slates 
V.  Sharp,  1  Peters,  C.  C.  R.  118. 

3.  It  is  possible  that  a  person  may  be  con- 
cerned in  a  treasonable  conspiracy,  and  yet  be 
actually  and  legally  absent  while  some  act  of 
the  treason  is  perpetrated.    2  Burros  Trial,  425. 

4.  If  the  person  accused  was  not  a  party  at 
any  time  with  those  engaged  in  a  treasonable 
purpose  or  design  before  they  arrived  at  the 
scene  where  the  overt  acts  of  treason  charged 
in  the  indictment  occurred ;  if  he  did  not  join 
them  there,  or  intend  to  join  them ;  and  his  per- 
sonal co-operation  in  treasonable  purposes  was 
to  be  performed  elsewhere,  at  a  great  distance, 
m  a  different  state  j  and  his  overt  acts  of  treason 
were  to  be  distinct  overt  acts ;  then  he  was  not 
a  party  to  the  overt  acts  so  charsed,  and  was  not 
constructively  present  aiding  and  assisting  in  the 
same.    2  Burros  Trial,  429. 

5.  A  confederacy  by  citizens  on  land,  or  on 
board  an  American  vessel,  with  sea  robbers  or 
pirates,  according  to  the  law  of  nations,  or  a 


yielding  up  of  the  vessel  by  a  citizen  to  such  pi 
rates,  under  the  eighth  section,  is  within  the  act 
of  congress,  passed  30th  of  April,  1790.     Thd 
United  Staies  v.  Howard  if  Beebe,  3  Wash.  C.  C. 
R.  340. 

6.  So  is  an  endeavour  by  a  merchant  to  cor- 
rupt his  captain  to  go  over  to,  or  to  confederate 
with  pirates  or  sea  robbers,  or  to  trade  with 
them,  or  furnish  them  with  ammunition.    Ibid, 

7.  To  establish  the  crime  of  confederacy  with 
pirates,  there  must  be  something  of  a  criminal 
intention  in  the  accessary  proved.    Ibid. 

8.  The  words  of  the  twelfth  section  imply 
compact  and  association  with  the  pirates,  as  weU 
in  relation  to  the  past  as  the  future }  any  inter- 
course with  them  calculated  to  promote  their 
views,  is  sufficient.    Ibid, 

9.  A  confederacy  with  pirates,  on  board  a 
5oreign  ship,  would  not  be  an  offence  within  the 
twelfth  section  of  the  act.    Ibid, 

10.  There  must  be  something  of  criminal  in- 
tention in  the  person  who  confederates  and  cor- 
responds with  pirates.  The  correspondence 
may  be  perfectly  innocent  ]  it  may  be  for  the 
purpose  of  bringing  the  guilty  persons  to  punish- 
ment, or  to  dissuade  them  from  a  further  prose- 
cution of  their  guilty  practices.  To  convict  a 
person  as  a  confederate,  something  like  a  crimi- 
nal participation  must  be  shown.    Ibid. 

11.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  the  offence.  The  United  Slates 
V.  Henry,  4  Wash.  C  C.  R.  428. 

12.  Although  the  master  of  a  vessel  was  not 
actually  confined  by  a  particular  seaman,  yet  if 
he  aided  and  abetted  in  the  act  of  confining  him, 
he  is  constructively  guilty  3  and  is  considereil  in 
law  a  principal  ofiender.    Ibid, 

13.  All  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,   assisting, 
and  abetting  therein,  or  in  doing  any  act  which 
is  a  constituent  of  the  offence,  are  principals 
U,  S,  v.  Wilson,  1  Baldwin,  C.  C.  R.  102. 


ACCOMPLICE— EVIDENCE. 

1.  The  evidence  of  an  accomplice  is  not  to  be 
disbelieved  from  the  fact  that  he  was  such. 
The  law,  founded  not  only  on  good  policy,  but 
on  good  sense,  admits  such  evidence  to  be  com- 
petent ',  and  then  endeavours,^by  certain  whole- 
some and  reasonable  restrictions,.  ;o  guard  the 
innocent  from  injury  from  witnesses,  in  such 
suspicious  circumstances.  It  is  usual  for  a  court 
to  advise  a  jury  not  to  regard  the  evidence  of  an 
accomplice  unless  he  is  confirmed,  in  some  part 
of  his  testimony,  by  unimpeachable  testimony. 
If  he  is  confirmed  in  some  parts,  he  may  be  be- 
lieved in  others.  The  U.  S,  v.  Kepler,  1  BuKI. 
C.  C.  R.  22. 

ACCRETION. 

1.  The  question  is  well  settled  at  commoi 
law,  that  the  person  whose  land  is  bounded  by  a 
stream  of  water  which  changes  its  course  gra- 
dually by  alluvial  formations,  shall  still  hold  thr 
same  boundary,  including  the  accumulated  soi' 
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No  other  rule  can  be  applied  on  just  principles. 
Every  proprietor  whose  land  is  thus  bounded,  is 
subject  to  loss  by  the  same  nieans  which  may 
add  to  hJs  territory :  and  as  he  is  also  without 
remedy  for  his  loss  in  this  way,  he  cannot  be 
held  accountable  for  his  gain.  This  rule  is  no 
less  just  when  applied  to  public,  than  to  private 
rights.  The  Ma^^Aldermtn^  4^.  of  New  Or- 
leans  v.  The  United  StaieSi  10  Pet.  662. 


ACaDENT. 

1.  When  a  vessel  had  been  driven  by  stress 
of  weather  to  a  foreign  port,  and  the  cargo  there 
detained  by  the  government  of  the  place,  it  is 
such  a  casualty  as  comes  within  the  exception 
of  '^  dangers  of  the  seas"  in  the  condition  of  an 
embargo  bond.  United  States  v.  Hall  et  d.  6 
Cranch,  171 ;  2  Cond.  Rep.  340. 

2.  When  accident  will  avoid  the  penalty  of  a 
bond,  or  excuse  a  compliance  with  the  reouisites 
of  a  penal  statute.    S.  C,  2  Wash.  C.  C.  R.  166. 

3.  In  an  action  of  debt,  for  the  penalty  of  an 
embargo  bond,  it  is  a  good  plea  that  the  party 
was  prevented  from  relandinff  his  goods  in  the 
United  States^  bv  unavoidable  accident.  Du- 
roasseau  v.  U  States^  6  Cranch,  307 ;  2  Cond. 
Rep.  380. 

4.  If  congress  had  neglected  to  provide  that 
an  irresistible  necessity  shall  excuse  a  violation 
of  the  embarso  laws,  it  is  the  duty  of  the  court 
to  interpret  mose  laws,  as  they  do  all  penal 
statutes,  by  considering  the  exception  as  im- 
plied. Consent  is  essential  to  guilt;  and  the  le- 
gislature is  supposed  to  pass  all  penal  laws  with 
the  understanding  that  courts  will  not  inflict  the 
penalties  for  unintentional  violations.  The  Wil- 
liam Gray,  1  Paine,  16. 

5.  The  accident,  which  is  attributable  to  a 
peril  of  the  sea,  must  happen  without  fault  or 
negligence,  and  must  occur  at  sea:  and  if  on 
land,  it  must  be  the  immediate  ana  necessary 
consequence  of  a  peril  happening  at  sea.  U  S, 
v.  Hall,  2  Wash.  C.  C.  R.  366 ;  3  Cond.  Rep.  347. 

6.  A  vessel  belonging  to  citizens  of  the  United 
States,  in  1799,  driven  by  stress  of  weather  into 
a  French  port,  and  obliged  to  land  her  caigo  to 
make  repairs,  and  prevented  bv  the  officers  of 
the  French  government  from  reloading  her  origi- 
nal cargo,  and  from  taking  away  any  thing  in 
exchange  but  produce  or  bills ;  might  purchase 
and  take  away  such  produce  without  incurring 
the  penalties  of  the  non-intercourse  act  of  June 
13,  1798|  ch.  70,  and  such  a  voyaife  does  not 
avoid  the  insurance  as  illegal.    Hallet  if  Brunce 
V.  Jenks  et  d.  3  Cranch,  210;  1  Cond.  Rep.  499. 

7.  One  cannot  set  up  the  defence  that  goods 
unladen  within  the  twenty-seventh  section  of  the 
act  of  March  2d,  1799,  ch.  128,  were  unladen 
by  unavoidable  accident,  necessity  or  distress ; 
unless  he  has  made  the  requisite  proofs  thereof, 
stated  in  that  section,  before  the  collector;  or 
has  been  prevented  by  inevitable  accident,  &c., 
from  fumishine  such  proofs.  United  Stales  v. 
Haywardy  2  Gallis.  C.  C.  R.  485. 

8.  It  is  a  good  defence  under  the  fiftieth  and 
ninety-second  sections  of  this  act,  that  the  party 


bad  been  prevented  by  inevitable  accident,  ne- 
cessit^r,  or  distress,  from  complying  with  these 
requisitions.  But  such  defence  is  not  allowable 
under  a  plea  which  simply  puts  in  issue  a  denial 
of  the  facts,  constitutmg  a  forfeituroi  within 
these  sections.    Ibid. 

9.  The  accident,  distress,  or  necessity,  in- 
tended by  the  twenty-seventh  section,  are  not 
merely  marine  accidents,  occasioned  by  stress 
of  weather.  A  capture  by  an  enemy  is  within 
the  purview  of  the  clause;  and  an  unlading 
occasioned  by  actual  capture,  or  an  imminent 
and  pressing  danger  of  the  same,  will  be  as  sood 
a  justification  as  if  it  had  been  occasioned  by 
tempest  or  shipwreck.    Ibid. 

10.  But  the  peril  must  be  immediate,  and 
operating  directly  on  the  subject  matter.  The 
peril  must  be  so  instant  and  pressing  as  to  leave 
no  hope  of  escape  or  of  preserving  the  property, 
by  ordinary  means,  or  by  delay  for  the  orclinary 
authority ;  in  no  other  case  can  it  be  considered 
as  unavoidable.    Ibid, 

U.  The  party,  to  excuse  himself  from  the 
consequences  of  a  breach  of  the  embargo  laws, 
should  show  that  he  did  every  thing  in  his  power 
to  comply  with  the  law ;  and  that  the  vessel  was 
sufficiently  found,  &c.  to  perform  the  voyage. 
If  it  appear  that  she  waA  not  sufficiently  M- 
lasted,  and  particularly  if  this  defect  was  ascer- 
tained to  exist  when  it  could  have  been  reme- 
I  died,  the  party  cannot  avail  himself  of  an  excuse 
of  any  necessity,  resulting  from  this  defect. 
United  States  v.  The  Nancy,  3  Wash.  C.  C.  R. 
281. 

12.  Under  the  non-inteicourse  law  of  1809,  a 
vessel  coming  from  Great  Britain  had  a  right  to 
land  off  the  coast  of  the  United  States^  to  receive 
instructions  from  her  own^ers  in  New  York ;  and, 
if  necessary,  to  drop  anchor ;  and,  in  case  of  ne- 
cessity, make  a  harbour ;  and,  if  prevented,  by 
a  mutiny  of  her  crew,  from  putting  to  sea,  might 
wait  in  the  waters  of  the  United  States  for  orders. 
United  States  v.  The  Carp  of  the  Fanny,  9 
Cranch's  Rep.  181 ;  3  Cond.  Rep.  347. 

13.  A  vessel  which,  during  tne  existence  of 
the  embargo  laws,  departed  from  one  port  of  the 
United  States  to  anotner,  but  was  obliged,  from 
irresistible  necessity,  to  put  into  a  foreign  port, 
and  sell  her  cargo,  was  not  guilty  of  a  violation 
of  the  embargo  laws.  The  William  Gray,  1 
f^ftine's  Rep.  16. 

14.  The  necessity  which  excuses  for  a  breach 
of  a  statute,  must  be  instant  and  imminent ;  it 
roust  be  such  as  leaves  a  party  without  hope^  by 
ordinary  means,  to  comply  with  the  requisitions 
of  the  law :  it  must  be  such^  at  least,  as  cannot 
allow  a  different  course,  without  the  greatest 
jeopardy  to  life  and  property.  In  a  word,  there 
must  be,  if  not  a  physical,  at  least  a  moral  ne- 
cessity. Under  sucn  circumstances,  the  party 
acts  at  his  peril ;  and  if  there  be  an  v  negligence 
or  want  of  caution,  any  d  ifficulty  or  danger  which 
ordinary  intrepidity  might  resist  and  overcome, 
or  any  innocent  course  which  ordinary  skill 
might  adopt  and  pursue;  the  party  cannot  be 
held  guiltless,  who,  under  such  circumstances^ 
shelters  himself  behind  the  plea  of  necessity. 
The  Argo,  1  Gallis.  C.  ^  P..  150. 
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Account  and  Action  of  Account. — Account,  in  Chancery  Proceedings. 


ACCJORD  AND  SATISFACnON. 

1.  A  plea  of  accord,  without  pleading  eatis- 
faction,  is  bad;  both  mast  be  averred  in  the 
plea.    Mofsiit  y.  Miller^  1  Wash.  C.  C.  A.  328. 


ACCOUNT. 

1.  Aoeoant  and  action  of  aecount Fife  36 

3.  Accoani,  In  chancery  proeeedinga.... 36 

3.  Action  of  acoount  render 37 

4.  Accounts  of  exeeuton • 36 

1.  Account  and  Action  of  Account. 

1.  An  account  current  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and  not  ob- 
jected to  for  two  years,  is  deemed  an  account 
stated:  and  throws  the  burden  of  proof  upon 
him  who  received  and  kept  it  without  objection. 
Freeland  v.  Heron  et  cH.  7  Crancb,  147 ;  2  Cond. 
Rep.  449. 

2.  The  settlement  and  discharge  of  an  account 
for  money  lent  and  advanced,  is  no  bar  to  a  claim 
for  any  other  demand  not  included  in  the  settled 
account.  Perkins  v.  Hart,  ExW,  &c.  11  Wheat. 
237 ;  6  Cond.  Rep.  287. 

3.  A  settled  accoftnt  is  only  prima  facie  evi- 
dence of  its  correctness;  it  may  be  impeached 
by  proof  of  unfairness  or  mistakes  in  law  or  fact ; 
ana  if  it  be  confined  to  particular  items  of  ac- 
count, it  concludes  nothing  in  relation  to  other 
items  not  stated.    Ibid. 

4.  A  promissory  note,  given  and  received  for 
and  in  discharge  of  an  open  account,  is  a  bar  to 
an  action  upon  the  open  account,  although  the 
note  be  not  paid.  Skeehy  v.  Mandeville  et  at.  6 
Cianch,  253;  2  Cond.  Rep.  362. 

5.  In  an  action  of  account  on  a  reference  to 
auditors,  under  a  judgment  quod  comi>utet,  all 
articles  of  account  between  the  parties  incurred 
since  the  commencement  of  the  suit,  are  to  be 
included  by  the  auditors ;  and  the  whole  trans- 
actions between  them  are  to  be  broue^ht  down  to 
the  time  when  they  made  an  end  of  the  account. 
Couscher  v.  Toulanif  4  Wash.  C.  C.  R.  442. 

6.  In  this  action  the  report  of  the  auditors 
'^  that  the  plaintiff  has  no  legal  demand  against 
the  defendant  at  present,"  is  not  objectionable 
on  the  ground  that  it  is  not  certain,  and  not  final. 
But  it  is  so.  because  the  report  does  not  state  the 
account,  wnich  should  always  be  done  in  the 
judgment  quod  computet.    Ibid. 

7.  In  an  action  of  account,  the  defendant 
pleaded  '^  plene  compatavit."  The  plaintiff  had 
consigned  to  him  a  quantity  of  goods  to  sell  on 
commission,  and  the  defendant  had  agreed  to 
retum  those  unsold.  He  sold  a  part,  and  re- 
turned to  the  plaintiff  an  account  in  which  he 
debited  himselt  with  all  the  goo  is,  and  credited 
the  sales,  leaving  a  large  balance  of  goods  un- 
sold and  unretumed.  Heldy  that  the  plea  was 
not  maintained,  the  account  rendered  not  amount- 
ing to  a  full  accounting,  so  long  as  a  part  of  the 
goods  remained  unsold  and  unretumed.  The 
plaintiff  could  not  have  maintained  an  action  of 
msimul  comnutasset,  for  the  balance  of  the  ac- 
eoont.    Rioa  t.  Bertrand^  4  Wash.  C.  C.  R.  566. 


8.  An  action  upon  an  open  account|  which  had 
been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor. 
But  in  the  action,  the  debtor  may  set  oflT  all 
payments  made  to  the  assignee  on  account  of 
the  claim.  Winchester  v.  Hackly^  2  Cranch,  342 ; 
1  Cond.  Rep.  415. 

9.  It  is  a  good  plea  to  an  action  at  law  for  an 
account^  that  the  defendant  had  accounted  be- 
fore suit  brought,  to  the  person  from  whom 
money  had  been  received,  or  to  the  person  to 
whom  he  was  bound  to  account,  or  directed  to 
pay  it ;  or  that  the  money  had  been  received  for 
an  object  which  had  been  accomplished ;  or  that 
he  never  was  the  bailiff  or  receiver  of  the  plaintiff 
to  render  an  account.  Baker  v.  Biddlcj  1  Bald- 
win, C.  C.  R.  418. 

10.  No  account  against  the  vessel  is  charge- 
able to  the  master,  unless  it  is  presented  in  a 
reasonable  time ;  so  that  the  master  may  charge 
it  to  the  owners  before  settling  with  them. 
1  Baldwin,  C.  C.  R.  670. 

11.  An  account  for  provisions  furnished  to  the 
owner  or  commander  of  a  vessel,  or  for  articles 
for  the  use  of  a  vessel,  when  not  on  a  foreign 
voyage,  or  in  a  foreign  port,  is  not  within  the 
admiralty  jurisdiction  of  the  district  court,  either 
as  a  substantive  distinct  claim,  or  as  an  offset  to 
seamen's  wages.  Bains  v.  The  Schooner  James 
and  Catharine^  1  Baldwin,  C.  C.  R.  545,  546. 

12.  Although  the  account  be  not  signed  by 
the  party,  it  is  a  stated  account,  if  it  is  in  writing, 
and  shows  a  balance,  or  that  there  is  none.  Ibid. 
418. 

13.  The  burthen  of  showing  errors  in  such  an 
account  is  on  him  who  receives  it  without  ob 
jection.    Ibid.  418. 

14.  An  account  closed  by  a  cessation  of  deal 
ings  between  the  parties,  is  not  an  account  stated. 
JmmdeviUe  et  al.  v.  Wilson,  5  Cranch,  15 ;  2  Cond. 
Rep.  175. 

2.  Accountj  in  Chancery  Proceedings. 

15.  If  an  account  stated  be  pleaded  in  bar  to 
a  bill  in  equity,  the  plea  will  be  sustained,  ex- 
cept so  far  as  the  complainant  shall  show  the 
account  to  be  clearly  erroneous.  But  if  such 
errors  be  shown,  sucn  as  cannot  be  misunder- 
stood, the  settlement  must  be  considered  so  far 
as  made  under  mistake  or  imposition.  Chappe- 
delaine  v.  DechenauXj  4  Cranch,  306;  2  Cond. 
Rep.  116. 

16.  In  cases  of  mutual  running  accounts,  every 
item,  whether  for  pay,  services,  or  otherwise, 
ending  in  a  debt,  is  deemed  a  credit  in  favour 
of  the  party  for  its  amount.  Gass  v.  Stinson, 
3  Sumner's  C.  C.  R.  99. 

17.  If  to  a  bill  for  an  account,  the  defendant 
plead,  or  in  his  answer  rely  upon  a  settled  ac- 
count, the  plaintiff  may  surcharge,  by  alleging 
and  provinfl:  omissions  in  the  account,  or  may 
falsify  by  showing  error  in  some  of  the  items 
stated  in  it.  Perkins  v.  Hartj  11  Wheat.  237; 
6  Cond.  Rep.  287. 

18.  The  rule  is  the  same,  in  principle,  at  law; 
a  settled  account  is  only  prima  facie  evidence  of 
its  correctness;  it  may  he  impeached  by  proof 
of  unfairness  or  mistakes  in  law  or  fact;  and  if 
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it  be  confined  to  particular  items  of  account,  it 
concludes  nothing  in  relation  to  other  items  not 
stated  in  it.    Ibid. 

19.  In  matters  of  account^  courts  of  equity 
possess  a  concurrent  jurisdiction  with  courts  of 
law,  in  most,  if  not  in  all  cases;  when  the  case 
is  one  wherein  a  court  of  law  could  not  aiford 
an  adequate  redress,  it  is  proper  for  the  interpo- 
sition of  a  court  of  equity.  Mitchell  v.  Great 
Works  Milling  Manufacturtng  Company,  2  Story's 
C.  C.  R.  648. 

20.  A  court  of  equity  will  not  render  a  final 
decree  on  a  bill  for  an  account,  unless  the  jus- 
tice of  the  case  appears  on  the  face  of  the 
account.  Baker  y.  Biddle,  1  Baldwin,  C.  C.  R. 
409. 

21.  l^e  object  of  a  suit  being  to  compel  the 
settlement  of  the  account,  the  plea  fully  ac- 
counted, is  good  at  law.    Ibid,  418. 

22.  Erery  bailment  is  not  a  trust  involving  an 
account  in  equity.    Ibid.  423. 

23.  Long  acquiescence  in  an  account  makes 
it  a  settled  one.  Stale  demands  are  not  favoured 
in  equity,  when  the  party  acquiesces  for  a  length 
of  time,  and  sleeps  on  his  rights.  Ibid.  418. 
Tilghman  ff  wifely.  Tilshman^s  Executor.  Ibid. 
495.  Baines  v.  The  Schooner  James  if  Catharine. 
Ibid.  569. 

24.  A  decree  for  an  account  limited  to  six 
years.  Bakery.  Biddle,  Baldwin's  C.  C.  R.  419, 
461. 

25.  A  settled  account  can  be  opened  only  for 
fraud  or  errors  specified,  and  whica  are  palpable, 
or  clearly  proved.    Ibia.  418. 

26.  It  can  only  be  surcharged  or  falsified  by 
the  plaintiff;  and  is  not  affected  by  being  intro- 
duced into  a  subsequent  account.    Ibid.  418. 

27.  It  is  not  the  province  of  a  court  of  chan- 
cery to  investigate  items  of  an  account;  but 
they  will  be  referred  to  a  master,  and  the  report 
of  the  master  will  be  received  as  true,  where 
no  exception  has  been  taken ;  and  the  exceptions 
are  to  be  regarded  so  far  only  as  they  are  sup- 
ported by  the  special  statements  of  the  master, 
or  by  evidence  which  ought  to  be  brought  before 
the  court  by  a  reference  to  the  particular  testi- 
mony, on  which  the  exception  relies.  Harding 
et  al.  V.  Handy,  11  Wheat.  103;  6  Cond.  Rep. 
236. 

28.  In  accounting  before  the  master,  the  oath 
of  the  party  should  not  be  received  to  support 
charges,  which,  from  their  nature,  admit  ot  full 
pitK)!.    Ibid. 

29.  In  chancery  causes,  the  court  will  not 
settle  the  principles  upon  which  an  account  is  to 
be  stated^  previous  to  the  reference ;  the  question 
roust  be  Drought  up  by  exceptions  to  the  re|X)rt. 
Vanderwyck  v.  Summerl,  1  Wash.  C.  C.  R.  41. 

30.  A  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  a  court;  and 
ought  always  be  referred  to  a  commissioner,  to 
b«  examined  by  him  and  reported,  in  order  to  a 
final  decree.  To  such  report  the  parties  may 
take  any  exceptions,  and  thus  bring  any  ques- 
tion they  may  think  proper  before  the  court. 
Dubourg  de  St.  Colombe^s  Heirs  v.  The  United 
States,  6  Peters,  625. 

31.  A  oourt  of  chancery  may  refer  an  account  | 
Vol.  I.  —  4 


generally,  or,  on  the  return  of  the  report,  deteiw 
mine  such  questions  as  may  be  contested  by  the 
parties ;  or  tt  may,  in  the  first  instance,  decide 
any  principle  which  the  evidence  in  the  cause 
may  suggest,  or  all  the  principles  on  which  the 
account  is  tacen.  Field  et  al.  v.  HoUand,  6  Craoch| 
8 ;  2  Cond.  Rep.  285. 

32.  If  an  account  stated  be  pleaded  in  bar  to 
a  bill  in  equity,  such  plea  will  be  sustained,  ex« 
cept  so  far  as  tne  complainant  shall  show  it  to 
be  erroneous.  Chappeaelaine  et  dl.  v.  Dechnumx^ 
4  Cranch,  306;  2  Cond.  Rep.  279. 

33.  But  if  in  such  a  case  palpable  errors  be 
shown,  the  settlement  must  be  so  far  considered 
as  made  upon  absolute  mistake  or  imposition, 
and  ought  not  to  be  obligatory  on  the  injured 
party ;  Mcause  such  items  cannot  be  supposed 
to  have  received  his  assent.    Ibid. 

34.  The  whole  burthen  of  proof  lies  upon  a 
party  objecting  to  a  slated  account ;  and  errors 
which  he  does  not  plainly  establish,  cannot  be 
supposed  to  exist.    Ibid. 

35.  An  assignee  of  an  assignor  of  a  co-partner 
in  a  joint  purchase  and  s^e  of  lands,  may  sus- 
tain a  bill  in  equity  against  the  other  co-partners, 
and  the  agent  of  the  concern,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and 
for  an  account  and  distribution  of  the  proceeds. 
Pendleton  v.  Wambersie^  4  Cranch,  73 ;  2  Cond. 
Rep.  32. 

36.  Under  the  act  of  assembly,  of  October, 
1783,  for  the  better  locating  and  surveying  the 
lands  given  to  the  ofiicers  and  soldiers,  on  con- 
tinental and  state  establishments,  the  state  of 
Virginia  has  no  right  to  call  upon  the  person  who 
was  appointed  one  of  the  principal  surveyors, 
to  account  for  fees  received  by  him  of  one  dollar 
for  every  hundred  acres,  on  delivering  the  war- 
rants towards  raising  a  lund  for  the  purpose  of 
supporting  all  contingent  expenses ;  the  bill  filed 
by  the  attorney-general  of  the  state,  to  compel 
an  account^  not  sufificiently  averring  the  want 
of  any  pnvate  parties  in  esse  to  sustain  it. 
Nicholas  v.  Anderson,  8  Wheat.  369;  5  Cond.  Rep. 
470. 

37.  Query,  whether  in  such  a  case  the  assignor 
of  the  warrants,  or  a  part  of  them  suing  in  be- 
half of  the  whole,  could  maintain  a  suit  in  equity 
for  an  account.    Ibid. 

38.  A  oourt  of  equity  has  jurisdiction  to  decree 
an  account  and  distribution,  according  to  the  lex 
domicilii,  of  the  estate  of^  a  deceased  person 
domiciled  abroad,  which  has  been  collected 
under  an  administration  granted  in  this  country. 
But  whether  it  will  proceed  to  decree  such  ac- 
count and  distribution,  or  direct  such  assets  to 
be  remitted  to  be  distributed  by  a  foreign  tri- 
bunal, depends  on  the  particular  circumstances 
of  the  case.  Harvey  y.  Richards,  1  Mason's 
Rep.  811. 

See  Mabtxr  in  Chancert. 

3.  Account  Render, 

39.  A  judgment  of  quod  computet  in  account 
render,  is  an  interlocutory  judgment,  and  there* 
fore  completely  within  the  control  of  the  court 
in  which  it  is  rendered.  Kitchen  v.  Strawhidgi^ 
4  Wash.  C.  C.  R.  85. 
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40.  Being  an  interlocutory  judgment,  from 
which  no  writ  of  erior  will  lie,  the  proceedings 
are  fully  in  the  control  of  the  court.    Ibid, 

41.  In  an  action  of  account  render  on  a  refer- 
ence to  anditors,  under  the  judgment  quod  com* 
fuUij  all  articles  of  account  between  the  parties, 
incurred  since  the  commencement  of  the  suit, 
must  be  included  by  the  auditors  i  and  the  whole 
transactions  between  them  are  to  be  brought 
down  to  the  time  when  they  make  an  end  of  the 
account.  Ccuseker  y.  TuUon,  4  Wash.  C.  C.  R.  442. 

42.  In  this  action,  the  report  of  the  auditors, 
"  that  the  plaintiff  had  no  legal  demand  against 
the  defendant,''  is  not  objectionable  on  the  ground 
that  it  is  uncertain,  or  not  final.  But  it  is  so,  on 
the  ground  that  they  do  not  state  the  account ; 
which  should  alwavs  be  done  on  a  judgment 
quod  eomputeL    Jhid, 

ACCOUNTS  or  EXXCUTORS. 

43.  The  testator  gave  his  wife  all  the  proceeds 
of  his  estate  for  the  maintenance  of  his  children, 
and  directed  his  debts  to  be  paid  out  of  particular 
portions  of  his  real  and  personal  estate.  The 
wife  took  all  the  proceeds  of  the  estate  for  the 
maintenance  of  herself  and  family,  and  for  the 
education  of  the  children.  At  the  time  of  the 
decease  of  the  testator,  he  was  supposed  to  be 
wealthy,  and  the  wife  continued  to  live  in  the 
same  manner  after,  as  before  the  decease  of  her 
husband.  After  her  death,  the  surviving  executor 
was  charged  with  a  devastavit,  for  havinjpf  al- 
lowed the  expenditures  of  the  widow  of  the 
testator  to  be  so  large.  The  auditor  to  whom 
the  accounts  of  the  executors  were  referred, 
made  an  estimate  of  the  expenses  of  the  fa- 
mil;^  of  the  widow  for  twelve  years,  without 
having  called  for  vouchers  for  all  the  items  of 
the  expenditures.  The  court  held,  the  allow- 
ance of  6000  dollars  for  the  expenses  of  the 
family,  for  twelve  years,  must  certainly  be  a 
very  moderate  charse.  It  was  a  proper  subject 
of  inquiry  for  the  auditor,  and  there  is  no  ground 
upon  which  the  court  could  say  the  allowance 
is  exceptionable.  From  the  nature  of  the  ex- 
penditure for  the  daily  expenses  of  the  family. 
It  could  hardly  be  expected  that  a  regular  account 
would  be  kept ;  and  especially,  under  the  lar^ 
discretion  given  by  the  testator  in  his  will  m 
relation  to  the  maintenance  of  his  family.  FeUr 
T.  Beverltff  10  Peters,  532. 

44.  The  amounts  paid  by  the  executors  for 
the  curtails  and  discounts  on  the  notes  running 
in  the  banks,  were  properly  allowed  to  their 
credit.  These  were  debts  due  from  the  estate, 
and  whatever  payments  were  made  were  for 
and  on  account  of^the  estate.    Ibid. 


ACKNOWLEDGMENT  OF  A  DEBT,  WHICH 
WILL  PREVENT  THE  OPERATION  OF 
THE  STATUTE  OF  LIMITATIONS. 

1.  A  recital  in  a  deed,  is  good  evidence  to 
take  a  case  out  of  the  statute  of  limitations. 
King  V.  Riddle,  7  Cranch,  168,  171;  2  Cond. 
Rep.  459. 

2.  Where  the  plaintiff  brought  an  action  of 
assumpsit  for  money  paid,  laid  out,  and  expended 


for  the  plaintiff's  use,  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plaintiff  re- 

Slied  a  new  promise ;  the  plaintiff  gave  in  evi- 
ence  a  deed  of  assignment,  executed  by  the 
defendant,  within  the  period  of  limitations,  as 
reciting  that  the  plaintiff  and  others  had  become 
his  sureties  for  a  certain  debt,  and  having  be- 
come accountable,  had  paid  the  debt,  and  for 
which  he,  the  defendant,  was  desirous  to  secure 
the  sureties  as  far  as  possible^  and  assigned  cer- 
tain bonds  to  one  of  the  sureties  for  the  purpose, 
in  trust,  to  pay  the  said  debt  out  of  the  moneys 
to  be  collected  by  him.  It  was  held,  that  this 
recital  was  a  sufncient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the  statute  of  limita- 
tions.   Ibid, 

3.  In  the  case  of  King  v.  Riddle,  the  court 
said,  that  although  not  willing  to  extend  the 
effect  of  casual  or  accidental  expressions  further 
than  it  has  been  extended,  to  take  a  case  out  of 
the  statute  of  limitations;  and  although  the 
court  might  be  of  opinion  that  the  cases  on  this 
point  have  gone  too  far;  yet  the  recital  in  a  deed 
of  a  debt  due,  was  not  a  casual  or  incautious 
expression,  and  it  admitted  the  debt  due  at  the 
date  of  the  deed,  which  period  was  within  the 
statute.    Ibid, 

4.  It  has  been  freauently  decided  that  the 
acknowledgment  of  a  debt,  barred  by  the  statute 
of  limitations,  takes  the  case  out  of  that  statute, 
and  revives  tne  original  cause  of  action.  Cle- 
mentson  v.  WilliamSf  8  Cranch,  72,  74 ;  3  Cond. 
Rep.  37. 

5.  In  the  case  of  Clementson  v.  Williams,  it 
was  said,  so  far  as  the  decisions  have  gone  on 
this  point,-principle8  may  be  considered  as  settled, 
and  the  court  will  not  lightly  unsettle  them.  Ibid. 

6.  But  the  decisions,  taking  cases  out  of  the 
statute  of  limitations,  by  evidence  of  an  ac- 
knowledgment, have  gone  full  as  far  as  they 
ought  to  be  carried ;  and  the  court  is  not  inclined 
to  extend  them.    Ibid. 

7.  The  statute  of  limitations  is  entitled  to  the 
same  respect  as  other  statutes,  and  ought  not  to 
be  explamed  away.  Thus,  where  an  action  of 
assumpsit  was  brought  against  J.  C.  &  J.  W., 
partners  in  trade,  under  the  firm  of  J.  C.  &  Co., 
and  the  statute  of  limitations  was  pleaded  in 
bar ;  the  plaintiff  produced  a  witness,  who  tes- 
tified that  he  presented  to  J.  C.  a  certain  account 
against  J.  C.  &  Co.,  in  favour  of  the  plaintiff,  and 
J.  C.  stated  the  account  was  due,  and  he  sup- 
posed it  had  been  paid  by  his  partner,  J.  W.,  but 
had  not  paid  it  himself,  and  did  not  know  it  had 
ever  been  paid ;  it  was  held,  that  this  was  not 
sufficient  evidence  to  take  this  case  out  of  the 
statute.  It  was  no  promise,  conditional  or  un- 
conditional, but  a  simple  acknowledgment.  The 
acknowledgment  went  to  the  original  justice  of 
the  action ;  but  that  was  not  enough.  The  ac- 
knowledgment must  be  that  the  debt  is  still  due. 
Ibid. 

8.  An  acknowledgment  of  a  debt  which  will 
take  a  tiase  out  of  the  statute  of  limitations, 
must  be  unqualified  and  unconditional.  Wetzeu 
V.  Bussardy  11  Wheat.  909;  6  Cond.  Rep.  822. 

9.  Where  an  action  was  Drought  on  a  promise 
in  writing  to  deliver  a  quantity  or  powder*  and 
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tke  oriffinal  assampeit  being  satisfactorily  proyedi 
the  defendant  relied  upon  the  statute  of  limita- 
tions ;  and  one  witness  deposed,  that  the  defen- 
dant fold  him  that  the  pUdntifftued  not  have  saed 
him  ;  for  if  he  had  come  forward  and  settled  eer- 
tain  claims,  which  defendant  had  a^nst  him^  the 
defendant  would  have  given  him  hu  powder.  To 
another  witness  defendant  said,  that  he  should 
be  ready  to  deliver  the  powder  whenever  the  pUnn^ 
tiff  settled  a  suit,  which  Dr,  E.  had  brought  ajgtanst 
ktnif  ^.  Held,  that  those  declarations  did  not 
amount  to  an  unqualified  and  unconditional  ac» 
knowiedgment  ot  the  debt,  but  that  the  plain- 
tiff ought  to  have  proved  a  performance,  or  a 
readiness  to  perform  the  condition,  on  the  new 
ptomise  vaade.    Ibid. 

IQ.  If  the  new  promise  be  connected  with 
circamstancei  which,  in  any  manner,  affect  the 
claim,  or  if  it  be  conditional,  it  may  amount  to 
a  new  assumpsit,  for  which  the  old  debt  is  a 
safRcient  consideration ;  or,  if  it  be  construed  to 
revive  the  original  debt,  that  revival  is  condi- 
tional, and  the  performance  of  the  condition,  or 
a  readiness  to  perform  it,  must  be  shown.  6ell 
V.  Morrison,  1  Peters,  368. 

1 1 .  An  acknowledgment  of  a  debt  by  the  per- 
sonal representatives  of  the  original  debtor,  de- 
ceased, will  not  take  the  case  out  of  the  statute 
of  limitations.  Thompson  v.  Peter,  12  Wheat. 
565  ;  6  Cond.  Rep.  649. 

12.  A&er  a  dissolution  of  partnership,  no 
partner  can  create  a  cause  of  action  against  the 
other  partners  by  acknowledging  a  debt,  except 
by  a  new  authority  communicated  to  him  ior 
that  purpose.  It  is  wholly  immaterial  what  is 
the  considemtioa  to  raise  such  cause  of  action  ; 
whether  it  be  a  supposed  pre-existing  debt  ol 
the  partnership,  or  any  auxiliary  consideration, 
whicn  might  prove  beneficial  to  them.  Unless 
adopted  by  them,  they  are  not  answerable.  Belt 
V.  Morrison^  1  Peters^  373. 

13.  The  including  a  demand  in  the  schedule 
of  an  insolvent's  debts,  is  sufficient  evidence  to 
sustain  an  issue  on  a  replication  of  a  new  pro- 
mise, to  a  plea  of  the  statute  of  limitations,  if  the 
period  of  limitation  has  not  expired  after  the 
date  of  the  schedule.  Bowie  v.  Henderson,  6 
Wheat.  514;  5  Cond.  Rep.  157. 

14.  An  admission  of  mutual  unliquidated  ac- 
counts, on  which  each  party  claims  a  balance, 
takes  a  case  out  of  the  statute.  Ellis  v.  Jarvis, 
3  Mason,  C.  C.  R.  457. 

15.  Any  offer  on  the  part  of  a  debtor,  if  upon 
fair  interpretation  it  amount  either  to  a  promise 
to  pay,  or  to  the  acknowledgment  of  the  debt,  or 
of  some  debt,  is  sufficient  to  remove  the  bar  of 
the  statute:  or  if  he  says  he  will  pay  if  the 
enditor  will  prove  his  demand ;  or  a  promise  to 
aoeount,  though  he  should  add,  that  he  owes 
nothing.  Read  v.  WUkinson,  2  Wash.  C.  C.  R. 
614. 

16.  But  any  thing  which  is  added,  going  to 
•  nejgatife  a  promise,  must  be  considerea  as  quali- 
fying every  other  expression,  and  am6unts  to  a 
refusal  to  pay,  whidi  cannot  be  construed  into  a 

gromise  to  pay ;  as  if  he  says  he  owes  a  debt 
ut  will  not  pay  it,  and  will  avsii  himself  of  the 
statute  of  limitations.    I  ' 


17.  If  the  promise  is  conditional,  the  remedr 
\i  not  revived,  unless  the  condition  is  performed 
The  creditor  must  take  the  promise  on  the  terms 
offered,  or  not  at  all.    Ibid. 

18.  Where  the  defendant  promised  to  pay  the 
defendant  in  consideration  of  forbearance,  the 
acceptance  of  this  promise  is  to  be  presumed, 
when  followed  by  the  forbearance  required; 
and  such  promise  is  a  sufficient  answer  to  the 
statute.  Lonsdale  v.  Brown,  4  Wai^.  C.  C.  R. 
148. 

19.  In  assumpsit  on  a  promise  to  pay  a  debt 
due  by  the  promissor,  if  the  plaintiff  would  give 
time,  whenever  the  promissor  should  be  able, 
the  aeclaration  need  not  state  that  the  plaintiff 
accepted  the  promise.  It  is  sufficient  to  aver 
that  time  was  given,  and  the  ability  of  the  de- 
fendant.   Ibid. 

20.  A  promise  to  pay,  on  condition  of  forbear- 
ancoj  when  the  defendant  shall  be  able,  is  good ; 
and  IS  to  be  construed,  until  he  is  able.    Snd. 

21.  A  promise  was  made  bv  the  drawer  of  a 
protested  bill  of  exchange,  that  he  would  pay 
the  bill  when  he  should  be  able,  if  the  holder 
would  give  time.  In  an  action  on  the  new  pro- 
mise, the  plaintiff  is  entitled  to  no  more  than  the 
sum  stated  in  the  bill,  and  to  interest  from  the 
time  when  the  defendant  was  able,  and  not  to 
damages.  If  the  jury  give  more,  the  court  will 
set  aside  the  verdict,  unless  the  plaintiff  enter  a 
remittitur  for  the  residue.    Ibid. 

22.  An  exposition  of  the  statute  of  limitations, 
which  is  consistent  with  its  true  object  and  im- 
port, is  that  expressed  by  the  court,  in  the  case 
of  Wetzell  V.  Russard,  11  Wheat.  309,  <<  an  ac- 
knowledgment which  will  revive  the  original 
cause  of  action,  must  be  unqualified  and  uncon- 
ditional j  it  must  show,  positively,  that  the  debt 
is  due,  in  whole  or  in  part.  If  it  be  connected 
with  the  circumstances  which,  in  any  manner, 
affect  the  claim,  or  if  it  be  conditional ;  it  may 
amount  to*  a  new  assumpsit,  for  which  the  old 
debt  is  a  sufficient  consideration ;  or  if  it  be  con- 
strued to  revive  the  original  debt,  that  revival  is 
conditional,  and  the  performance  of  the  condi- 
tion, or  a  readiness  to  perform  it,  must  be 
shown.''    BeU  v.  Morrison,  1  Peters,  362. 

23.  If  the  bar  of  the  statute  is  sought  to  be 
removed  by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought  to  be 
proved  in  a  clear  and  explicit  manner,  and  be  in 
Its  terms  unequivocal  and  determinate ;  and  if 
any  conditions  are  annexed,  they  ought  to  be 
shown  to  have  been  performed.    Ibid. 

24.  The  admission  of  a  party  of  the  ^stenoe 
of  an  unliquidated  account,  on  which  something 
is  due  to  the  plaintiff  but  no  specific  balance  is 
admitted,  and  no  document  produced  at  the 
time,  from  which  it  can  be  ascertained  what  the 
parties  understood  the  balance  to  be,  would  not, 
by  the  courts  of  Kentucky,  be  held  sufficient  to 
take  the  case  out  of  the  statute,  and  let  in  the 
plaintiff  to  prove,  aliunde,  any  balance,  however 
large  it  may  be.  It  is  indispensable  for  the 
party  to  prove,  by  independent  evidence,  the 
extent  of  the  balance  due  to  him,  before  there 
can  arise  any  promise  to  pay  it,  as  a  subsisting 

Ibid. 
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25.  The  principle  clearly  to  be  dedaced  from 
the  decisions  of  the  Supreme  Court  of  the  United 
States,  on  the  statute  of  limitations,  is,  that  in 
addition  to  the  admission  of  a  present  subsisting 
debt,  there  must  be  either  an  express  promise 
to  pay,  or  circumstances  from  T^hich  an  implied 

Promise  may  fairly  be  presumed.    Moore  y.  The 
\ank  of  Cdumbioj  5  Peters,  86. 


ACKNOWLEDGMENT  OF  DEEDS. 

1.  A  deed  executed  on  the  30th  of  May,  1800, 
but  not  acknowledged  until  the  14th  of  June 
following,  is  to  be  considered  as  made  the  30th 
of  May,  and  was  not  within  the  proTJsions  of  the 
act  of  congress  for  the  establishment  of  a  uni- 
form system  of  bankruptcy,  passed  April  4, 1800, 
which  came  into  effect  on  the  1st  of  June,  1800; 
a  commission  of  bankruptcy  haying  issued  against 
the  grantor  on  the  1st  of  July,  1800.  The  deed 
was  not  an  act  of  bankruptcy.  Wood  y.  Owings 
^  Smith.  I  Cranch,  239 ;  1  Cond.  Rep.  302. 

2.  Wnere  a  deed  has  been  acknowledged,  the 
title  of  the  officer  before  whom  the  acknowledg- 
ment is  made  must  appear,  to  show  that  he 
acted  officially.  Lessee  of  Pattfm  y.  Brottm,  1 
Cooke,  119. 

3.  The  acknowledgment  of  a  deed  before  a 
person  who  states  himself  to  be  a  judge  of  the 
court  of  common  pleas,  is  prima  facie  eyidence 
that  he  is  such,  and  it  is  not  necessary  to  produce 
the  commission  of  the  judge,  until  some  eyidence 
is  given  to  render  the  fact  questionable.  Lesue 
of  Willink  V.  Miles,  Peters'  C.  C.  R.  429. 

4.  In  Virginia  and  Kentucky,  a  privy  exami- 
nation and  acknowledgment  of  a  deed  by  feme 
covert,  in  Virginia  or  Kentucky,  so  as  to  pass  her 
estate,  cannot  be  proved  by  parol  testimony. 
Elliott  et  d,  y.  Piersdl,  1  Peters,  338. 

5.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery,  have 
never  been  in  common  use ;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her  es- 
tate by  deed,  is  the  creature  of  the  statute  law : 
and  to  make  her  deed  effectual,  the  forms  ana 
solemnities  prescribed  by  the  statutes,  must  be 
pursued,    itnd,  338. 

6.  By  the  Virginia  statute  of  1748,  "  when  any 
deed  has  been  acknowledged  by  a  feme  covert, 
and  no  record  made  of  her  privy  examination, 
such  deed  is  not  binding  upon  the  feme  and  her 
heirs."  This  law  was  adopted  by  Kentucky,  at 
her  separation  from  Virginia,  ana  is  understood 
neyer  to  have  been  repealed.    Ibid.  339. 

7.  It  is  the  construction  of  the  act  of  1810, 
that  the  clerks  of  the  county  court  of  Kentucky. 
have  authority  to  take  acknowledgments  ana 
privy  examinations  of  femes  coverts,  in  all  cases 
of  oeeds  made  by  them  and  their  husbands. 
Ibid.  339. 

8.  What  the  law  requires  to  be  done,  and  ap- 
pear of  record,  can  only  be  done  and  made  to 
appear  by  the  record  itself,  or  an  exemplification 
of  it.  It  is  perfectly  immaterial  whether  there 
be  an  acknowledgment  or  privy  examination  in 
form,  or  not,  if  there  be  no  record  made  of  the 
privy  examination;  for,  by  the  express  provi- 


sions of  the  law,  it  is  not  the  fact  of  privy  exa* 
mination  only,  but  the  recording  of  the  fact, 
which  makes  the  deed  effectaeu  to  pass  the 
estate  of  a  feme  covert.    Ihid.  340. 

9.  A  deed  from  baron  and  feme,  of  lands  in 
the  state  of  Kentucky,  executed  to  a  third  per- 
son, by  which  the  lana  of  the  feme  was  intended 
to  DO  conveyed  for  the  purpose  of  a  reconvey- 
ance to  the  husband,  and  thus  to  vest  in  him  the 
estate  of  the  wife,  was  endorsed  by  the  clerk  of 
Woodford  county  court,  '<  acknowledged  by 
James  Elliott  and  Sarah  G.  Elliott.  September 
11th,  1816,''  and  was  certified  as  follows: — 

"September  llth,  1813. 
"Woodford  County,  ss, 

"  This  deed  from  James  Elliott  and  Sarah  6. 
Elliott,  his  wife,  to  Benjamin  Elliott,  was  this 
day  produced  before  me,  ani  acknowledged  by 
said  James  and  Sarah  to  be  their  act  and  dee^ 
and  the  same  is  duly  recorded. 

"John  M'Kjenmet,  Jup-  C.  C. C." 

Held,  that  subsequent  proceedings  of  the  court 
of  Woodford  county,  by  which  the  defects  of  the 
certificate  of  the  clerk  to  state  the  privy  exanii'> 
nation  of  the  feme,  (which,  by  the  laws  of  Ken- 
tucky, is  necessary  to  make  a  conveyance  of  the 
estate  of  a  feme  coyert  legal,)  were  intended  to 
be  cured  upon  evidence  tmit  the  privy  examina- 
tion was  made  by  the  clerk,  will  not  supply  the 
defect,  or  give  validity  to  the  deed.    Ibid.  340. 

10.  Defects  in  the  certificate  of  the  acknow- 
ledgment of  a  deed  of  a  feme  covert,  were  not 
cured  by  subsequent  proceedings  of  the  county 
court  of  Woodford  county,  Kentucky^  intended 
to  supply  the  defect,  and  give  validity  to  the 
deed.    Ibid.  340. 

11.  A  deed  executed  by  a  married  woman, 
of  real  property,  acquired  by  her  when  she  was 
a  feme  sole  trader,  while  she  was  abandoned  by 
her  husband,  is  yoid  by  the  law  of  Maryland. 
Rhea  et  d.  v.  Rhener,  1  Peters'  C.  C.  R.  109. 

12.  Under  the  act  of  assembly  of  Pennsylva- 
nia, of  1715,  which  requires  a  deed  to  be  ac- 
knowledged before  a  justice  of  the  peace  of  the 
county  where  the  land  lies,  it  had  been  long  the 
established  practice,  before  the  year  1775,  to 
acknowledge  deeds  before  a  justice  of  the  su- 
preme court  of  the  province  of  Pennsylvania. 
And  although  the  act  of  1715  does  not  authorize 
such  a  practice ;  yet  as  it  has  prevailed,  it  is  to 
be  considered  a  correct  exposition  of  the  statute. 
M^Keen  v.  Delancey^s  Lessee,  5  Cranch's  Rep. 
22;  2  Cond.  Rep.  179. 

13.  To  authorize  the  recordin|f  of  a  deed  by 
the  law  of  Pennsylvania^  a  certincate  of  its  ac- 
knowledgment by  a  justice  of  the  peace  of  the 
state  of  New  Yorx,  and  a  certificate  of  the  court 
of  common  pleas  of  that  state,  that  he  was  such 
justice,  is  not  sufficient,  unless  it  also  certify 
that  he  was  a  chief  oflicer  in  the  county.  Lesse§ 
of  Rhoades  and  Snyder  y.  Selin  etd.  4  Wash.  C. 
C.  R.  714. 

14.  It  is  no  objection  to  the  exemplification 
of  a  deed  in  Pennsylvania,  that  the  justice  who 
wrote  and  certified  the  acknowledgment,  did  not 
also  state  himself  a  justice  of  the  peace  in  the 
certificate,  if  the  omission  be  supplied  by  proof 
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of  the  fact  at  the  trial.  If  he  do  so  style  him- 
self, this  is  prima  facie  evidence  of  the  fact. 
Ibid. 

15.  By  the  statute  of  Rhode  Island,  respecting 
the  conveyances  of  real  estates,  no  deedf  of  the 
wife's  estate,  by  the  husband  and  wife,  conveys 
any  title  but  that  of  the  husband,  unless  the 
same  be  duly  acknowIed|[ed  by  the  wife  before 
a  magistrate,  in  the  manner  prescribed.  MaU" 
Chester  v.  Hough^  5  Mason's  C.  C.  R.  67. 

16.  By  the  customary  and  ancient  law  of 
Rhode  Island,  a  feme  covert  may  pass  her  estate 
by  a  deed,  in  which  her  husband  is  joined,  which 
is  duly  executed  and  acknowledged.    Ibid, 

17.  Under  the  statute  of  Rhode  Island  for  the 
conveyance  of  real  estate,  if  there  be  a  defec- 
tive acknowledgment  of  a  deed  by  which  the 
title  is  intended  to  be  conveyed,  the  deed  is  void 
to  all  persons  except  the  grantor  and  his  heirs; 
and  therefore  a  suosequent  purchaser,  for  a  va- 
luable consideration,  from  the  grantor  may  ac- 
quire a  good  title.  Richards  v.  Randolph^  5 
Mason's  C.  C.  R.  115. 

18.  The  form  of  the  certificate  of  the  execu- 
tion and  acknowledgment  of  a  deed  by  a  feme 
covert,  is  in  conformity  to  the  laws  of  rennsyl- 
vania,  if  it  appear  by  the  certificate  that  the 
directions  of  toe  act  of  assembly  of  that  state, 
have  been  substantially  complied  with.  Lessee 
of  Kemp  V.  Kennedy;  Lessee  of  Talbot  v.  Simp- 
son^ 1  Peters'  C.  C.  R.  188. 

19.  When  the  certificate  of  the  magistrate 
-who  took  the  acknowledgment  of  a  feme  covert, 
does  not  state  that  she  was  twenty-one  years  of 
age,  the  presumption  is  that  the  person  examined 
was  of  full  age,  until  the  contrary  is  shown  by 
proof.  Lessee  of  Battin  v.  Bigelow,  1  Peters'  C. 
C.  R.  452. 

20.  By  the  law  of  Maryland,  a  married  woman 
cannot  dispose  of  real  property  without  the  con- 
sent of  her  husband,  nor  can  she  execute  a  deed 
good  and  valid,  to  pass  her  real  estate,  unless  he 
shall  join  in  it.  The  separate  examination  and 
other  solemnities  required  by  law,  are  indispen- 
sable, and  must  not  oe  omitted.  A  deed  there- 
fore executed  bv  a  married  woman,  on  real  pro- 
perty acquired  by  her  white  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
void.    Rhea  v.  RhenheTf  1  Peters,  109. 

21.  The  act  of  the  legislature  of  Maryland, 
enacting  that  no  estate  shall  pass,  &c.  except 
the  deed  shall  be  acknowled^d,  does  not  so 
operate  as  that  the  instrument  is  not  a  deed  until 
it  is  acknowledged.  Until  acknowledged  it  is 
inoperative  to  pass  real  estate.  Wood  v.  Otrtngs, 
1  Craoch,  239;  1  Cond.  Rep.  302. 

22.  In  1785,  M  and  wife  executed  a  deed 
conveying  certain  lands  of  the  wife  to  T,  who 
immediately  reconveyed  them  to  M.  The  object 
of  the  reoonve}'ance  was  to  vest  the  lands  of  the 
wife  in  the  husband.  The  deed  of  M  and  wife 
to  T  was  not  acknowledged  according  to  the 
forms  established  by  the  law  of  Pennsylvania^ 
of  20th  February,  1770,  to  pass  the  estates  of 
femes  covert;  and  after  the  death  of  the  wife 
of  M,  the  land  was  recovered  in  an  ejectment 
from  the  heirs  of  M,  in  a  suit  instituted  against 
'^'~  by  the  heirs  of  ihe  wife  of  M.    In  1826, 
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after  the  recovery  in  ejectment^  the  legislature 
passed  an  act,  the  object  of  which  was  to  cure 
all  defective  acknowledgments  of  this  sort,  and 
to  give  them  the  same  efficacy  as  if  they  had 
been  taken  in  the  proper  form.  The  plaintififs 
in  ejectment  claimed  title  to  the  premises  under 
James  Mercer,  the  husband;  and  the  defend- 
ants^ as  heirs  at  law  of  his  wife,  who  died  with- 
out issue.  This  ejectment  was  biought  after  the 
passage  of  the  act  of  1826.  The  authority  of 
the  supreme  court  to  examine  the  constitution^ 
ality  of  the  act  of  1826,  extends  no  further  than 
to  ascertain  whether  it  violates  the  constitution 
of  the  United  States;  the  question  whether  it 
violates  the  constitution  of  Pennsylvania,  is,  upon 
the  present  writ  of  error,  not  before  the  court. 
Watson  V.  Mercer ^  8  Peters,  88. 

23.  The  act  of  1826  does  not  violate  the  obli- 
gation of  any  contract,  either  in  its  terms  or  in 
its  principles.  It  does  not  even  affect  any  title 
acquired  by  a  patent  or  any  other  grant.  It  sup- 
poses the  title  of  the  femes  covert  to  be  good, 
however  acquired ;  and  even  provides  that  deeds 
of  conveyance  Innade  by  them  shall  not  be  void, 
because  there  is  a  defective  acknowledgment 
of  the  deeds,  by  which  they  have  sought  to 
transfer  the  title.  So  far  then  as  it  has  any  legal 
operation,  it  goes  to  confirm  and  not  to  impair 
the  contract  of  the  femes  covert.  It  eives  the 
very  effect  to  their  acts  and  contracts  which  they 
intend  to  give ;  and  which,  from  mistake  or  ac- 
cident, has  not  been  effected.    Ibtd. 

24.  A  deed  was  executed  and  acknowled^d 
under  a  decree,  ''W.  M.  Duncanson,  guardian 
for  Marcia  Bumes;"  and  acknowledged  by  the 
guardian  "  to  be  his  act  and  deed  as  guardian 
aforesaid,  and  thereby  the  act  and  deed  of  the 
said  Marcia."  This  is  a  good  execution  and 
acknowledgment.  Van  Ness  v.  The  Bank  of  the 
United  States,  13  Peters,  17. 

25.  The  acts  of  the  assembly  of  Maryland, 
prescribing  the  mode  in  which  deeds  should  be 
acknowledged  for  the  conveyance  of  real  pro- 
perty, were  adopted  by  Congress  in  the  act  as- 
suming jurisdiction  in  the  IXstrict  of  Columbia, 
together  with  the  other  laws  of  Maryland  then 
in  force.  The  acts  of  the  assembly  of  Maryland 
relating  to  the  acknowledgment  of  deeds,  do  not 
require  that  justices  of  the  peace,  or  other  offi- 
cers, who  have  authority  to  take  acknowled^- 
ments«  shall  describe  in  their  certificates  their 
official  character.  Whenever  it  is  established 
by  proof  that  the  acknowledgment  was  made 
before  persons  authorized  to  take  it,  it  must  be 
presumed  to  have  been  taken  by  them  in  their 
official  capacity.    Ibid, 

26.  The  constitution  of  Mississippi  declares 
that  clerks  of  the  circuit  court,  probate,  and 
other  inferior  courts,  shall  be  elected  by  the 
electors  of  the  county  for  two  years.  The  legis- 
lature of  Mississippi,  by  statute,  declared  ^at 
when,  from  sickness  or  other  unavoidable  causes, 
the  clerk  of  the  probate  court  shaU  be  unable  to 
attend  the  court,  the  judffe  of  probate  may  ap- 
point a  person  to  act  as  clerk  pro  tempore,  who 
shall  take  an  oath  faithfully  to  execute  the  du- 
ties of  the  office,  &c.  Deeus  of  trust  and  mort- 
gages are  declared  to  be  void  against  creditor! 
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and  purchaserB,  unleas  they  fthall  be  acknow*  j 
lodged  or  prored,  and  delivered  to  the  clerk  of  ' 
the  proper  ooart  to  be  recorded  ^  and  they  shall 
be  valid  only  from  the  time  they  are  to  delivered 
to  the  clerk.  Robert  P.  Haden  was  elected  clerk 
of  the  court  of  probate  for  the  county  of  Lowndes ; 
and  daring  the  two  years  for  which  he  was  ho 
elected,  he  went  to  the  state  of  Tennessee  on 
business ;  and  being  absent  when  the  court  of 
probate  sat,  William  P.  Puller  was,  by  the  iudge 
of  the  court  of  probate,  appointed  the  clerk  pro 
tempore;  and  having  taken  the  oath  of  office, 
he  executed  the  duties  of  clerk  during  the  ses- 
sion of  the  court,  and  afterwards,  until  the  return 
of  the  regularly  elected  clerk.  After  the  adjourn* 
ment  of  the  court,  a  deed  of  trust,  duly  executed, 
by  which  certain  personal  property  was  conveveu 
for  the  benefit  of  creditors,  was  delivered  to 
William  P.  Puller,  and  was  oy  him  enter(Ml  for 
record.  An  execution  was  levied  on  the  property 
thus  conveyed  by  a  creditor  of  the  ]^rty  who 
had  executed  the  deed ;  the  regularity  <>f  the 
recording  of  the  deed  was  denied,  on  the  ground 
that  the  clerk  of  the  probate  court,  pro  tempore, 
had  no  authority  to  receive  the  deed  of  trust  for 
record  after  the  adjournment  of  the  court  of  pro* 
bate.  Heldj  that  the  clerk  pro  tempore  was 
authorized  to  record  the  deed  of  trust,  under  the 
constitution  and  law  of  Mississippi.  Cocke  v. 
HaUeyj  16  Peters,  71. 
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1.  General  Principles. 

1.  The  suit  does  not  terminate  with  the  judg* 
ment ;  and  proceedings  in  the  execution  are  pro* 
oeedings  in  the  suit.  The  Union  Bank  ofGeorgC" 
town  v.  Geary,  5  Peters,  99. 

2.  The  marshal  of  the  District  of  Columbia  is 
bound  to  serve  a  subpcena  in  chancery  as  soon 
as  he  reasonably  can,  and  he  will  in  case  of 
neglect  be  answerable  to  the  plaintiff,  who  has, 
in  consequence  of  such  neglect,  sustained  any 
lost.  Ktnnedy  v.  Brent^  6  Cranch's  Rep.  187 ; 
2  dond.  Rep.  345. 

8.  A  creditor  shall  not  be  permitted  to  split  u  j> 
E  single  cause  of  action  into  many  actions^ith- 
out  the  assent  of  the  debtor.  ManikvUU  v.  iVelsh, 
6  Wheat.  277 ;  4  Cond.  Rep.  642. 

4.  No  action  can  be  maintained  against  the 
master  and  part  owner  of  a  ship  engag^  in  the 


slave  trade,  by  his  partners  in  the  joint  concern : 
nor  against  an  asent  who  is  JMtrtjr  to  the  orieinai 
traffic,  and  has  the  proceeds  in  his  hands.  Ftdes 
et  d.  V.  MayburUf  2  Galiis.  560. 

5.  If  a  vessel  oe  sold  in  a  foreign  port  to  evade 
a  forfeiture  incurred  to  the  United  States,  no 
action  will  lie  for  the  proceeds.    Ibid, 

6.  A  coQtract  founded  upon  transactions  in 
fraud  of  the  law  of  the  United  States,  can  fur- 
nish no  lawful  cause  of  action  j  and  tne  courts 
of  this  country  will  not  lend  their  aid  to  enforce 
a  demand  so  tainted.  Exeeuiore  of  Camhroso  t. 
Thi  AMsi^es  of  Maffiti,  2  Wash.  C.  C.  R.  98. 

7.  Nor  is  the  general  principle  affected  by  the 
circumstance  tmit  the  plaintiff  is  a  foreigner  j 
nor  is  it  important  whether  he  had  notice  of  the 
law  or  the  lacts  on  which  it  is  to  operate.    Ibid. 

8.  In  some  cases,  a  foreigner  is  not  bound  to 
take  notice  of  foreign  revenue  laws;  for  if  he 
make  a  firm  and  final  contract  in  his  own,  or  a 
foreign  country,  it  is  immaterial  to  him  what  use 
may  be  made  of  it,  in  the  violation  of  foreign 
revenue  laws.  But,  in  similar  cases,  if  a  citizen 
be  knowingly  instrumental  in  a  breach  of  the 
laws  of  his  country,  the  tribunals  of  that  country 
will  not  afford  him  a  remedy:  as  if  he  sells 
goods  for  the  purpose  of  smuggling.    Ibid. 

9.  Forbearance  to  sue  for  a  iJwrt  tinUj  is  not 
a  sufficient  consideration  to  support  a  promise ; 
but  if  it  be  for  a  reasonable  time,  it  wiU.  If  it 
be  ffeneral  to  forbear,  it  will  be  construed  into  a 
totfu  forbearance,  and  after  a  reasonable  time, 
the  party  may  sue  on  the  new  promise.  So  it 
the  promise  be  to  forbear  until  the  defendant  be 
able  to  pay,  it  is  reasonable  and  legal.  LonsdaU 
V.  Broum,  3  Wash.  C.  C.  R.  404. 

10.  When  an  action  is  in  its  oriein  instituted 
in  the  name  of  A  for  the  use  of  B,  the  cestui  que 
imst  is,  by  the  law  of  Maryland,  regarded  as  the 
real  party  to  the  suit.  Gaither  v.  The  Farmers 
4*  Meckanks  Bank  of  Georgetownj  1  Peters,  42. 

11.  Damaees  to  the  promissee  constitute  at 
sood  a  consideration  as  benefit  to  the  promissor. 
Townley  v.  SumraH,  2  Peters,  176. 

12.  In  England,  any  instrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
king,  who  may  sue  upon  it  in  his  own  name. 
No  valid  objection  is  perceived  against  giving 
the  same  effect  to  an  assignment  to  the  govern- 
ment in  this  country.  2'ke  U.  S,  t.  Buford^ 
3  Petera'  Rep.  80. 

13.  Where  money  is  wrongfully  or  illegally 
exacted,  it  is  received  without  any  legal  right 
or  authority  to  receive  it,  and  the  law,  at  the 
very  time  of  payment,  creates  an  obligation  to 
refund  it.  A  notice  to  recover  back  the  money, 
does  not,  even  in  such  a  case,  create  the  right 
to  recover  it  back ;  that  results  from  the  illegal 
exaction  of  it,  and  the  notice  may  serve  to  reout 
the  inference  that  it  was  a  voluntary  payment, 
or  made  through  mistake.  The  Bank  of  the  U.  St 
V.  Tke  Bank  o?  Washingtonj  6  Peters.  8. 

14.  Generally  speaking,  all  joint  obligors,  and 
persons  bound  by  covenants,  contracts,  or  quasi 
contracts,  ought  to  be  made  parties  to  the  suit, 
and  |he  plaintiff  may  be  comoelled  to  join  them 
all,  by  a  plea  in  abatement  for  the  non-joinder 
But  such  an  objection  can  only  be  taken  advaa* 
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tage  of  by  plea  in  abatement ;  for  if  one  party 
oiu^'  is  Bued,  it  it  not  matter  in  bar  of  the  suit, 
or  m  arrest  of  judgment  upon  the  finding  of  the 
jury,  or  of  yariance  in  evidence  in  the  trial. 
But  the  same  doctrine  does  not  appear  to  have 
been  acted  upon,  in  the  full  extent,  in  cases  of 
recognisances  and  judgments,  and  other  matters 
of  record,  such  as  bonds  to  the  crown.  If  in 
cases  of  this  sort,  it  appears  by  the  declaration, 
or  other  pleadings,  that  there  is  another  joint 
debtor  who  is  not  sued,  although  it  is  not  averred 
he  is  living,  the  objection  need  not  be  pleaded 
in  abatement,  but  it  may  be  taken  advantage 
of  upon  demurrer  or  arrest  of  judgment.  GU' 
man  v.  Rives,  10  Peters,  298. 

15.  The  assignee  of  a  fee  farm  rent,  being  an 
estate  of  inheritance,  has  a  right  to  sue  for  the 
rent  in  bis  own  name,  on  the  principles  of  the 
common  law.  It  is  an  exception  from  the  ge- 
neral rule,  that  choses  in  action  can  be  trans- 
ferred, and  stands  on  the  ground  of  being  not 
a  mere  personal  debt,  but  a  perdurable  inherit- 
ance. Seott  V.  Luniks  Administrator^  7  Peters, 
596. 

16.  An  action  on  an  open  account,  which  has 
been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor ; 
but  the  debtor  may  offset^  in  such  action,  all 
payments  made  to  the  assiffuee  on  account  of 
the  original  claim.  Wtnclustir  v.  Haekleyj  2 
Cranch,  342;  1  Cond.  Rep.  415. 

17.  An  action  cannot  be  maintained  on  an 
original  contract  for  pxtds  sold  and  delivered. 
by  one  who  has  received  a  note  as  conditional 
payment,  and  has  passed  away  that  note,  and  at 
the  time  of  action  brouffht,  has  not  reacquired 
a  property  in  it.  Harm  v.  Johniton,  3  Cranch, 
311;  1  Cond.  Rep.  543. 

18.  A  suit  on  a  recognisance  of  bail  is  an  ori- 
ginal proceeding.  A  scire  facias  on  a  judgment, 
is,  to  some  purposes,  only  a  continuation  of  the 
former  suit.  But  an  action  of  debt  on  a  judg- 
ment, is  an  original  suit.  Davis  v.  Packard^  7 
Peters,  276. 

19.  An  action  of  debt  on  a  recognisance  of 
bail,  may  be  brought  in  a  different  court  from 
that  in  which  the  original  proceedings  were  com- 
menced.    Ibid. 

20.  A  bond  executed  by  a  public  officer,  for 
the  due  performance  of  his  official  duties,  in  the 
disbursement  of  public  moneys,  is  to  be  governed 
by  the  laws  of  the  United  States,  as  they  operate 
in  the  District  of  Columbia ;  the  accounts  of  the 
officers  being  required  to  be  settled  at  the  trea- 
nry  department.  Duncan?s  Heirs  v.  The  U.  S. 
7  Peter^  435. 

21.  Tne  defendant  accepted  an  order  to  pay 
eertaio  debts  out  of  the  proceeds  of  a  bill  of  ex- 
change, which  bill  was  protested  for  non-pay- 
ment. The  plaintiff  declared  on  this  promise. 
The  bill  not  being  paid^  the  obligjation  was  at  an 
•nd,  and  the  plaintiff  failed  in  his  action,  so  far 
M  It  was  founded  on  that  promise.  The  clear 
ineaning  of  the  promise  was,  to  pay,  provided 
we  bill  ^nB  paid.  Hutz  v.  Kartkause.  4  Wash. 
C.C.R.  1.  ' 

22.  Promise  by  A,  « that  the  freight  of  certain 
foods  shipped  by  B,  being  ad  justed  with  him  by 


the  plain  tiffs,  he,  A,  would  pay  the  freight  if  B 
did  not."  Query,  if  it  was  incumbent  to  give 
due  notice  to  A,  ot  the  adiustment  of  the  freight, 
and  of  his  non-payment  oeforo  action  brought. 
Trask  v.  Duvatj  4  Wash.  C.  C.  R.  181. 

23.  On  a  new  promise  to  pay  a  continuing 
debt,  the  creditor  may  sue  on  the  old  debt,  and 
give  the  new  promise  in  evidence,  to  avoid  the 
act  of  limitations :  or  he  may  sue  on  the  new 
promise.  LonsdaU  v.  J9rotm»,  4  Wash.  C.  C.  R. 
148. 

24.  The  officere  of  a  revenue  cutter  may  join 
in  an  action  of  assumpsit  apinst  the  collector, 
for  their  proportion  of  a  forfeiture  under  the  laws 
of  the  United  States.  Sawyer  v.  SHeli.  4  Wash. 
C.  C.  R.  227. 

25.  The  rule  as  to  joinder  in  actions  is,  that 
where  the  legal  interest  is  joint,  the  parties  can-, 
not  sue  in  their  action,  unless  the  interest  is  first 
severed ;  because,  if  tnev  might  do  so,  the  court 
could  not  know  for  which  plaintiff  to  give  judg- 
ment.   Sawyer  v.  Suele,  4  Wash.  C.  C.  R.  228. 

26.  If  one  of  two  persons,  having  a  joint  in- 
terest in  a  claim  or  demand,  receives  his  propor- 
tion, the  other  may  sue  alone  for  his  share,  aa 
this  amounts  to  a  severance.    Ibid, 

27.  A  being  indebted  to  B.  assigns  to  him  cer- 
tain recognisances,  to  be  held  by  him  as  a  col- 
lateral security  for  the  debt  due  him,  to  be  col- 
lected by  him  as  he  may  think  proper.  This 
assignment  is  no  bar  to  A's  action  against  him 
for  the  original  debt.  If  B  had  collected  any 
thing  on  the  securities,  and  this  it  is  incumbent 
on  A  to  prove,  the  sum  collected  is  to  be  consi- 
dered as  payment  pro  tanto.  B's  right  to  sue 
may  be  suspended  oy  a  special  contract  to  that 
effect.  It  would  be  otherwise,  if  the  security 
had  been  a  negotiable  instrument.  Kemmil  v. 
Wilson,  4  Wash.  C.  C.  R.  308. 

28.  Where  a  charter  party  had  been  entered 
into  by  one  Smith,  and  tne  defendant,  although 
in  the  body  of  it  he  stated  himself  the  agent  of 
Clark,  yet  all  the  covenants  having  been  made 
with  Smith,  and  the  instrument  bavins,  been  ex- 
ecuted in  his  own  name,  without  reference  to 
Clark,  the  action  cannot  be  sustained  in  the 
name  of  Clark.  Claries  Executors  v.  Wilson,  3 
Wash.  C.  C.  R.  560. 

29.  In  a  joint  action  against  the  assignees  of  a 
bankrupt,  the  plaintiff  cannot  recover  against 
any  one.  unless  the  claim  against  all  is  supported 
by  eviaence.  Blight  v.  Ashley,  1  Peters'  C.  C. 
R.  15. 

30;  A  person  beneficially  interested  in  a  suit 
of  an  alien  enemy,  cannot  support  the  suit  in  the 
name  of  his  trnstee  who  is  an  alien.  Crawford 
et  at,  V.  The  William  Fenn,  1  Peters'  C.  C.  R. 
106. 

31.  Enemy  interest  will  not  defeat  a  suit 
brought  on  a  contract  arising  out  of  a  licensed 
trade.    Ibid, 

32.  There  is  no  principal  of  law  which  will 
sanction  an  action  by  a  creditor  against  the 
debtor  of  his  debtor,  upon  the  ground  of  a  con- 
tract, for  there  is  no  privity  between  them. 
King  of  Spain  v.  Oliver,  1  Peters'  C.  C.  R.  276. 

33.  The  principle  that  a  partner  cannot  sue  a 
partner,  on  a  partnership  transaotioni  does  not 
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apply  to  a  ca«e  where  a  note  is  given  for  mone)\ 
not  to  the  firm,  but  to  an  indiyidual  member  of 
it.  Van  Ness  ▼.  Forrest^  8  Cranch,  Rep.  30;  3 
Cond.  Rep.  14. 

34.  If  two  joint  owners  of  merchandise  con- 
sign to  a  mercnant  for  sale,  and  inform  him  that 
each  owns  a  moiety;  and  if  they  me  him  sepa* 
rate  and  variant  instructions,  each  for  his  own 
portion;  each  of  the  oonsiffnees  can  maintain 
separate  actions  against  the  consider  for  a 
breach  of  his  instructions.  Hall  y.  LetgA  et  d, 
8  Cranch,  50 :  3  Cond.  Rep.  26. 

35.  U|x>n  tke  death  of  tne  assignee  under  the 
bankrupt  laws  of  the  United  States,  the  right  of 
action  for  a  debt  due  to  the  bankrupt,  vested  in 
the  executors  of  the  assignee.  Richards  v.  The 
Maryland  Ins,  Co.  8  Cranch,  84 ;  3  Cond.  Rep. 
45. 

36.  A  promissory  note  given  by  one  member 
of  a  commercial  company  to  another  member, 
for  the  use  of  the  company,  will  maintain  an 
action  at  law,  against  the  maker,  notwithstand- 
ing that  both  partners  were  partners  in  the  com- 
pany, and  the  money,  when  received,  would  be- 
long to  the  company.  If  the  declaration  be 
upon  a  joint  note,  and  the  defendant  plead  that 
the  note  is  the  separate  note  of  one  of  the  de- 
fendants, and  was  given  to  and  accepted  by  the 
plaintiff,  in  full  satisfaction  of  the  debt,  this 
plea  is  bad  upon  general  demurrer;  because  it 
amounts  to  the  general  issue.  Van  Ness  v.  For- 
rest^  8  Cranch,  30;  3  Cond.  Rep.  14. 

37.  If  A  agree,  under  seal,  to  do  certain  work 
for  B,  and  does  part,  but  is  prevented  by  B  from 
finishing  it,  according  to  the  contract,  A  cannot 
maintain  a  quantum  meruit  against  B,  but  must 
sue  upon  tne  sealed  instrument.  Young  v. 
Preston,  4  Cranch,  239 ;  2  Cond.  Rep.  98. 

38.  Whenever  a  man  may  have  an  action  on 
a  scnded  instrument,  he  is  bound  to  resort  to  it. 
Ihid. 

39.  A  several  suit  and  judgment  against  one 
of  two  joint  makers  of  a  promissory  note,  is  no 
bar  to  a  joint  action  against  both  on  the  same 
note.  Sheehy  v.  Mandeville,  6  Cranch,  258 ;  2 
Cond.  Rep.  362. 

40.  The  whole  of  a  joint  note  is  not  merged 
in  a  judgment  against  one  of  the  makers  on  his 
individiud  assumpsit,  but  the  other  may  be 
charged  in  a  subsequent  joint  action,  if  he  pleads 
severally.    Ibid. 

41.  In  an  action  of  debt  on  a  judgment  ob- 
tained against  the  defendants,  in  the  Court  of 
Common  Pleas  of  Philadelphia  County,  one  of 
the  defendants  pleaded  that  he  had  not  been 
served  with  process,  and  had  not  appeared  in 
the  suit  in  which  the  judgment  had  been  entered. 
On  demurrer  to  this  plea,  it  appeared  from  the 
record  of  the  judgment,  that  there  had  been  a 
general  appearance  by  attorney^  and  that  the 
pleadings  tud  been  entered  bv  nim  for  both  de- 
fendants. The  court  overruled  the  demurrer. 
Field  V.  Joel  Gibbs  tf  Martin  Gibbs,  Peters'  C. 
C.  R.  155. 

42.  An  attorney  who  enters  an  appearance  in 
E  suit,  without  authority,  is  answeraDle  in  dam- 
aji^es,  for  the  injury  he  may  have  thereby  occa^ 
sioned  to  the  parties.    Ibia. 


43.  A  corporation  can  appear  only  by  attorney, 
under  the  authority  of  the  corporation.  Osbarn 
V.  The  Bank  of  the  United  States,  9  Wheat.  738. 

44.  An  action  was  instituted  against  an  infant, 
for  a  tort  in  the  conversion  of  a  quantity  of  flour 
which  had  been  shipped  to  him  for  safe.  This 
should  have  been  an  action  on  the  contract,  and 
not  beinff  a  tort,  the  plea  of  infancy  was  a  good 
plea,  fosse  v.  Smith,  6  Cranch,  226 ;  2  C^nd. 
Rep.  353. 

45.  On  a  bond  payable  by  instalments,  debt 
cannot  be  sustained  until  they  shall  all  become 
due.    Fontaine  v.  Aresta,  2  ArLean,  127. 

46.  But  if  the  payment  be  secured  by  a  pe- 
nalty, debt  may  be  brought.    Ibid, 

47.  Where  there  is  no  penalty,  covenant  is  the 
proper  action  for  the  instalments  on  a  bond ;  or 
assumpsit,  if  the  instalments  be  due  by  a  simple 
contract.    Ibid. 

48.  Where  a  note  is  given  to  A,  B,  C,  D,  £,  F, 
or  6,  either  of  the  promisees  may  sue  in  his 
own  name.  Spatdding  v.  Evans,  2  McLean,  C. 
C.  R.  139. 

49.  The  promise  to  pay  ii,  to  either  of  the 
promisees.    Ibid. 

50.  The  acceptance  of  a  bill  is  evidence  that 
so  much  money  was  due  by  the  acceptor  to  the 
drawer,  under  the  money  counts.  Benjamin  v. 
Tillman.  2  McLean,  C.  C.  R.  213. 

51.  If  the  plaintiff'  fail  to  prove  the  special 
contract,  he  may  recover  on  the  general  counts. 
Anus  V.  Le  Rue,  2  McLean,  216. 

52.  If,  after  verdict  and  before  judgment,  the 
defendant  dies,  and  his  administrator  becomes  a 
party  to  the  suit,  and  judgment  pass  against  him 
and  execution  thereon,  and  is  returned  unsatis- 
fied ;  on  a  scire  facias  against  the  administrator, 
he  may  well  plead  no  assets,  or  insolvency,  for 
he  had  no  time  to  plead  such  plea  in  the  original 
action.  Hatches  Executors  v.  Eustis,  1  Gall.  C. 
C.  R.  160. 

53.  In  an  action  for  a  penalty,  the  declaration 
described  two  penal  offences,  and  a  verdict  was 
returned  for  one  Penalty — Held,  that  the  verdict 
was  good.  Smitk  v.  The  United  States,  1  Gallis. 
261. 

54.  A  note  for  a  pre-existing  debt  does  not 
discharge  the  original  cause  of  action,  unless  it 
be  agreed  that  the  note  shall  be  taken  in  pay- 
ment. United  States^  Bank  v.  Daniels  et  a/.,  12 
Peters,  32. 

55.  The  defendant  in  an  action  in  the  circuit 
court  had,  with  others,  received  the  proceeds  of 
a  joint  and  several  promissory  note  discounted 
for  them  at  the  Bank  of  the  Metropolis;  and 
this  note  was  afterwards  renewed  for  them  by 
their  attorney,  under  a  power  of  attorney  author* 
izing  him  to  give  a  jomt  note;  but  he  gave  a 
joint  and  several  note,  the  proceeds  of  which 
the  attorney  received,  and  appropriated  to  pay 
the  note  already  discounted  at  tne  bank.  The 
interest  of  the  sum  borrowed  was  paid  out  of 
the  money  of  the  parties  to  the  note.  Held, 
that  although  the  power  of  attorney  may  not 
have  been  executed  in  exact  conformity  to  its 
terms,  and  may  not  have  authorized  the  giving 
of  a  joint  and  several  note ;  a  question  the  court 
did  not  decide ;  yet  the  receipt  of  the  proceeds 
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of  the  cote  by  the  attorney,  and  the  appropria- 
tion thereof  to  the  payment  of  the  former  note, 
was  sufficient  evidenoe  to  sustain  the  money 
counts  in  the  declaration.  Moore  v.  The  Bank 
of  the  Metropolis,  13  Peters,  302. 

56.  A  mortgage  was  executed  by  D.  6.,  as 
the  agent  of  the  Union  Steam  Mill  Company, 
conreying  to  the  mortgagee  certain  lands  m 
Rhode  Island,  with  a  woollen  mill  and  other 
buildings,  witn  the  machinery  in  the  mill.  D. 
6.  was  and  had  been  the  general  agent  of  the 
company,  and  as  such  had  made  all  purchases 
and  sales  for  the  company;  and  the  mortgage 
was  executed  by  him,  with  the  consent  and  au- 
thority of  the  perrons  who,  at  t\^e  time  of  its 
execution,  were  members  of  the  company.  The 
machinery  and  other  movables  had  been  taken 
in  execution  by  the  marshal  of  Rhode  Island, 
under  an  execution  issued  on  a  judgment  ob- 
tained after  the  mortgage  asainst  the  company. 
The  court  held,  that  ^though  the  mortgage  was 
not  valid  as  the  deed  of  the  corporation,  it  was 
sufficient  to  convey  a  title  to  the  mortgagee  in 
the  machinery ;  and  that  he  could  maintain  an 
action  of  replevin  for  them  against  the  marshal. 
Anthony  v.  Butler,  13  Peters,  423. 

57.  Pennsylvania.  A  note  to  be  paid  "in  the 
office  notes  of  a  bank"  is  not  negotiable  by  the 
usage  or  custom  of  merchants.  Not  bemg  a 
promissory  note  bv  the  law  merclmnt  the  sta- 
tute of  Anne,  or  the  kindred  acts  of  assembly 
of  Pennsylvania,  it  is  not  negotiable  by  endorse- 
ment ;  and  not  being  under  seal,  is  not  assign- 
able by  the  act  of  assembly  of  Pennsylvania  on 
that  subject,  relating  to  bonds.  No  suit  could 
be  brought  upon  it  in  the  name  of  the  endorser. 
The  legal  interest  in  the  instrument  continues 
in  the  person  in  whose  favour  it  has  been  drawn, 
wliatever  equity  another  may  have  to  claim  the 
sum  due  on  the  same  ]  and  he  only  can  be  the 
party  to  a  suit  at  law  on  the  instrument.  Irvine, 
far  the  use  of  the  Lumberman* $  Bank  at  Warren, 
V.  Lowry,  14  Peters,  293. 

58.  The  declaration  in  an  action  by  an  execu- 
tor, for  the  recovery  of  money  received  by  the 
defendant,  after  the  decease  of  the  testator,  may 
be  in  the  name  of  the  plaintiff,  as  executor,  or 
in  his  own  name,  without  statins  that  he  is  exe- 
cutor.   The  distinction  is,  that  when  an  executor 
sues  on  a  cause  of  action  which  occurred  in  the 
lifetime  of  the  testator,  he  must  declare  in  the 
detinet,  that  is,  in  his  representative  capacity 
only ;  but  when  -the  cause  of  action  occurs  after 
the  death  of  the  testator,  if  the  money  when 
received  will  be  assets,  the  executor  may  declare 
in  his  representative  characten  or  in  his  own 
name.    Kane^s  Adm,  v.  Paul,  Ex.  Coursault,  14 
Peters,  33. 

59.  An  action  was  instituted  in  the  circuit 
court  of  Mississippi  on  a  promissory  note,  dated 
at  and  payable  in  New  York.  The  declaration 
omitted  to  state  the  place  at  which  the  note  was 
payable,  and  that  a  demand  of  payment  had 
been  made  at  that  place.  Held,  that  to  maintain 
an  action  against  the  drawer  or  endorser  of  a 
promissory  note  or  bill  of  exchange,  payable  at 
a  particular  place,  it  is  not  necessary  to  aver  in 
the  declaration  Uiat  the  note  was  due  when  pre- 


seiited  at  the  place  for  payment,  and  was  not 
paid ;  but  the  pkce  of  payment  is  a  material 
part  of  the  description  of  the  note,  and  must  be 
set  out  in  the  declaration.  Covington  v.  Com' 
stock,  14  Peters,  43. 
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of  Right. 

60.  At  common  law,  a  writ  of  ri^ht  will  not 
lie  except  against  the  tenant  of  the  freehold  de* 
manded.  Green  v.  Liter,  8  Cranch,  239;  3 
Cond.  Rep.  97. 

61.  If  there  are  several  tenants,  claiming  se- 
veral parcels  of  land  bv  distinct  titles,  they  can* 
not  lawfully  be  joined  in  one  writ ;  and  if  they 
are,  they  may  plead  in  abatement  of  the  writ. 
Ibid. 

62.  If  the  demandant  demands  against  any 
tenant  more  land  than  he  holds,  he  may  plead 
non-tenure  to  the  parcel  not  holden:  but  the 
writ  shall  abate  only  as  to  the  parcel  whereof 
non-tenure  is  pleaded  and  admitted,  or  proved. 
Ibid, 

63.  At  common  law,  in  many  instances,  if  the 
party  demanded  more  in  his  writ  than  he  proved 
to  be  his  right,  he  lost  his  action  by  the  falsity 
of  his  writ.  But  under  the  statute  of  Kentucky, 
to  amend  process  in  chancery  and  common  law, 
the  party  may  recover  although  he  prove  only 
part  of  the  claim  in  his  declaration.  This  sta- 
tute, however,  does  not  enable  the  plaintiff  to 
join  parties  in  an  action  who  could  not  be  joined 
at  common  law;  as,  for  instance,  to  join  and 
recover  against  several  tenants,  claiming  by  dis- 
tinct and  separate  title.    Ibid. 

64.  At  common  law,  non-tenure,  joint  tenure, 
sole  tenure,  and  several  tenure,  were  good  pleas 
in  abatement  to  a  writ  of  right;  but  they  could 
be  pleaded  only  in  abatement ;  for  the  tenant, 
by  joining  in  the  mise,  or  pleading  in  bar,  ad- 
mitted himself  to  be  tenant  of  the  freehold,  and 
that  he  had  capacity  to  defend  the  suit.    Ibid. 

65.  The  act  of  Virginia  of  1786.  reforming 
the  mode  of  proceeding  in  writs  of  right,  did 
not  vary  the  rights  or  the  legal  predicament  oi 
the  parties  as  they  existed  at  common  law.  It 
did  not  change  the  nature  and  effect  of  the 
pleadinss;  and  notwithstanding  that  act^  the 
tenant  mM  still  have  the  benefit  of  the  ordmary 
pleas  In  abatement.  It  enabled  him  to  give  in 
evidence  any  matter  under  the  general  issue 
which  would  have  been  good  if  specially 
pleaded :  but  this  is  confined  to  matters  in  bar. 
Ibid. 

66.  Under  that  act,  the  tenant  may,  at  his 
election,  plead  any  special  matter  in  bar,  or  give 
it  in  evidence  on  the  mise  joined  j  the  act  is  not 
compulsive,  but  cumulative.    Ibtd. 

67.  Although  tenants,  claiming  different  par- 
cels of  land  by  distinct  titles,  cannot  be  joined 
in  a  writ  of  rieht,  yet  if  the^  omit  to  plead  in 
abatement,  and  join  in  the  mise,  it  is  an  admis- 
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•ion  that  t!^^  are  joint  tenants  of  the  whole, 
and  the  veixljct,  if  lor  the  demandant,  for  anv 
parcel  of  the  land,  may  be  general,  that  he  hath 
more  mere  right  to  hold  the  same  than  the 
tenant ;  and  if  of  any  parcel  for  the  tenants,  that 
they  have  more  mere  right  to  hold  the  same 
than  the  demandant.    IM, 

68.  In  a  writ  of  right,  where  the  demandant 
describes  the  land  by  metes  and  bounds,  and 
counts  a^inst  the  tenants  jointljr,  the  tenants, 
by  pleading  in  bar,  admit  their  ioint  tenancy, 
and  lose  the  opportunity  of  pleading  a  several 
tenancy.  Liter  et  d.v.  Grutij  2  Wheat.  306; 
4  Cond.  Rep.  129. 

69.  Where  a  writ  of  right  is  brought  against 
two  jointly,  the  defendants  cannot  pl^  in  addi* 
tion  to  the  mise  or  general  issue,  that  neither  the 
plaintiff  nor  his  ancestor,  nor  any  other  under  or 
from  whom  he  derived  nis  title  to  the  premises 
were  ever  actually  seised  or  possessed  thereof, 
or  of  any  part  thereof.  It  amounts  to  the  ge^ 
neral  issue.    Ibid. 

70.  Assuming,  that  at  common  law  a  writ  of 
right  patent  may  be  brought  against  divers  ten- 
ants who  held  their  lands  severally,  and  that  the 
demandant  may  count  against  them  generally ; 
this  doctrine  does  not  apply  to  writs  of  right 
close,  as  the  writs  of  rignt  used  in  the  United 
States  are  j  and  if  the  doctrine  did  apply,  and  if 
the  demandant  should,  in  such  a  case,  count 
against  all  the  tenants  jointly,  and  the  tenants 
should  plead  to  the  merits,  it  would,  for  all  pur^ 
poses  ot  the  suit,  be  an  admission  of  the  joint 
tenancy.  Liter  v.  Green,  2  Wheat.  306 ;  4  Cond. 
Rep.  129. 

71.  The  statutes  of  Kentucky,  requiring  that 
when  several  tenements  are  demanded,  the  con- 
tents, situation,  and  boundaries  of  each  should 
be  inserted  in  the  count,  has  not  affected  the 
rule,  and  that  the  statute  supposes  the  several 
tenements  are  held  by  the  same  tenants.    Ibid, 

72.  The  summons  in  the  writ  of  right  iNi/en^ 
IS  a  several  process  against  each  tenant  for  the 
land  severally  held  by  him,  and  in  this  respect 
is  exactly  what  the  original  precept  is  in  the  writ 
of  right  dose.    Ibid. 

73.  A  plea  in  a  writ  of  right  that  neither  the 
plaintiff  nor  his  ancestor,  nor  any  one  under  or 
irom  whom  he  derived  his  title  to  the  premises 
demanded,  was  ever  actually  seised  of  the  land, 
or  any  part  thereof,  is  bad,  as  it  amounts  to  the 
general  issue.    Ibid. 

74.  The  allowance  of  additional  pleas,  before 
the  mise  to  be  pleaded  in  a  writ  of  right  by  the 
tenant,  is  a  matter  of  discretion  with  the  court, 
and  cannot,  if  refused,  be  assigned  for  error.  Ibid, 

2.  Evidence  in  the  Action. 

75.  In  order  to  support  a  writ  of  right,  it  is  not 
necessary  to  prove  an  actual  entry  under  title, 
or  actual  taking  of  esplees :  a  constructive  seisin 
in  deed  is  sufficient.  Green  v.  LUer,  8  Cranch, 
239 ;  3  Cond.  Rep.  97. 

76.  A  better  subsisting  title  in  a  third  person, 
is  no  defence  in  a  writ  of  right ;  that  writ  brings 
into  controversy  only  the  mere  rights  of  the  par- 
ties to  the  suit.    Ibid. 

77.  In  a  writ  of  right  the  tenant  cannot  give 


in  evidence  the  title  of  a  third  person,  with 
he  has  no  privity ;  unless  it  be  for  the  purpose 
of  disproving  the  demandant's  seisin.  Green  t. 
Watkinsj  7  Wheat.  27;  5  Cond.  Rep.  218. 

78.  When  the  demandant  shows  no  seisin 
by  a  pedis  possessio,  but  relies  wholly  on  a 
constructive  actual  seisin,  in  virtue  of  a  patent 
for  the  land  as  vacant  land,  it  is  competent  for 
the  tenant  to  disprove  that  constructive  seiain. 
by  showing  that  the  state  had  previously  granted 
the  same  knd  to  other  persons  with  whom  the 
tenant  claims  no  privity.    Ibid. 

79.  The  mise  joined  in  a  writ  of  ri^ht  neces- 
sarily involves  the  titles  of  both  parties  to  the 
suit,  and  also  a  comparison  between  them ;  it  is 
consequently  the  risnt  of  each  party  to  give  any 
fact  in  evidence  which  defeats  the  title  of  the 
other.  Seisin  Jby  deed,  or  by  constmction  of 
law,  is  indispensable  to  enable  the  demandant 
to  maintain  nis  suit;  the  tenant  may  therefore 
show  in  his  defence  that  the  demanchint  had  no 
such  actual  seisin,  for  the  seisin  of  the  tenant, 
which  is  admitted  by  bringing  the  suit  sgainst 
him,  is  sufficient  for  the  tenant,  until  the  de- 
mandant can  show  a  better  title.    Ibid. 

80.  In  a  writ  of  right  the  tenant  may.  on  the 
mise  joined,  set  tip  a  title  out  of  hironeU  and  in 
a  third  person.  Uany  thing  which  fell  from  the 
court  in  the  case  of  Green  v.  Liter,  8  Cranch, 
229,  can  be  supposed  to  give  countenance  to  the 
opposite  doctrine,  it  is  done  away  by  the  expla- 
nation given  by  the  court  in  Green  v.  Watkins, 
7  Wheat.  31.  It  is  there  laid  down  that  the 
tenant  may  give  in  evidence  the  title  in  a  third 

Serson  for  the  purpose  of  disproving  the  deman- 
ant's  seisin:  that  a  writ  of  right  does  bring 
into  controversy  the  mere  right  of  the  parties  to 
the  suit ;  and  if  so,  it  by  consequence  authorizes 
either  party  to  establish  by  evidence,  that  the 
other  has  no  right  whatever  in  the  demanded 
premises;  or  that  his  mere  right  is  inferior  to 
that  set  up  against  him.  Inglis  v.  The  Trustees 
of  the  Sailor^ s  Snu^  Harbour j  3  Peters,  133. 

81.  It  is  no  objection  to  a  recovery  on  a  writ 
of  right  sued  against  several  tenants  who  join  in 
the  mise,  that  divers  of  the  tenants  had  no  title 
to  certain  paroels  of  the  premises  described  in 
the  writ,  but  claimed  under  a  third  person  bavins: 
the  legal  title  to  the  rame.  Sucn  proof  coulil 
not  be  given  in  evidence  on  such  issue,  but 
would  be  good  only  on  a  plea  in  abatement  of 
non-tenure.  Chreen  v.  Liter j  2  Wheat.  306;  4 
Cond.  Rep.  129. 

82.  Actual  seisin  or  seisin  in  deed,  is,  at  the 
common  law,  necessary  to  maintain  a  writ  of 
right.  Green  v.  Liter,  8  Cranch,  229 ;  3  Cond. 
Rep.  97. 

83.  The  act  of  the  legislature  of  Virginia  has 
not  dispensed  with  the  necessity  to  prove  actual 
seisin,  in  writs  of  right.    Ibid. 

84.  Actual  seisin,  or  seisin  in  deed,  may  be 
not  only  an  entry  under  title  and  perception  ot 
esplees ;  but  there  may  also,  by  construction  of 
law,  be  an  actual  seisin  in  otlier  cases,  which 
shall  be  sufficient  for  all  the  purposes  of  the  ac- 
tion in  legal  intendment.    Ibid. 

85.  An  entry  is  not  always  necessary  to  ffive 
an  actual  seisin,  or  seisin  in  deed,  for  if  the  land 
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be  ia  leafle  for  yean^  coartesy  may  be  without 
entry  on  the  land,  or  even  receipt  of  such,  and 
yet  conrtesy  depends  on  actual  seisin.     Ihid. 

86.  Taking  of  esplees  is  but  evidence  of 
seisin ;  and  a  seisin  m  deed,  once  established, 
either  by  a  pedis  possessio,  or  by  construction 
of  law,  the  taking  of  esplees  is  a  necessary  in- 
ference of  law.    Ihid. 

87.  Wherever  there  exists  a  union  of  title  and 
seisin  in  deed,  either  by  actual  entry  and  livery 
of  seisin,  or  by  intendment  of  law,  there  the 
esplees  are  knit  to  the  title,  so  as  to  enable  the 
party  to  maintain  a  writ  of  right.    IM, 

88.  Perception  of  profits,  or,  as  it  is  techni- 
cally called,  taking  of  esplees,  is  not  absolutely 
necessary  to  support  a  wnt  of  right.  The  taking 
of  esplees  is  not  a  traversable  averment  in  a 
count.    Ibid. 

89.  A  conveyance  of  waste  or  vacant  lands 
gives  a  constructive  actual  seisin  to  the  ffiantee 
without  actual  entry,  so  as  to  enable  nim  to 
maintain  a  writ  of  right.  Green  v.  LUer^  8  Cianch. 
229 1  3  Cond.  Rep.  97. 

90.  In  Kentucky,  a  patent  is  the  completion 
of  the  legal  title  of  the  parties,  and  it  is  the  legtd 
title  only  that  can  come  in  controversy  in  a  writ 
of  right.    Ibid, 

91.  A  better  subsisting  adverse  title  in  a  third 
person,  is  no  defence  in  a  writ  of  right.  The 
writ  brings  into  controversy  only  the  mere  rights 
and  titles  of  the  parties  to  the  suit.    Ibid. 

92.  When  the  demandant  in  a  writ  of  right 
has  the  first  patent  for  the  land,  and  the, tenant 
afterwanls  obtains  a  patent  for  the  same  land, 
under  which  he  enters  and  obtains  the  tirst  pos- 
session, and  the  demandant  afterwards  enters 
and  obtains  possession  under  his  tirst  grant  of 
the  land,  not  included  in  the  second  grant ;  the 
demandant  has  the  better  legal  title;  and  his 
seisin  presently,  by  virtue  of  his  patent,  gives 
him  the  best  mere  right  to  the  land ;  and  a  for- 
tiori, to  that  not  included  in  the  actual  close  of 
the  second  grantee,  for  the  demandant  has.  by 
construction  of  law,  the  eldest  seisin,  as  well  as 
the  eldest  patent.    Ibid. 

93.  A  copy  of  a  survey  of  the  demanded  pre- 
mises, is  proper  evidence  to  the  jury  in  the  trial 
of  a  writ  of  right.  Green  v.  Liter,  2  Wheat.  306 ; 
A  Cond.  Rep.  12^. 

94.  Where  the  demandant  proved  an  actual 
seisin,  by  a  pedis  possessio,  the  tenant  cannot 
be  permitted  to  prove  a  superior  outstanding 
title^  since  it  does  not  disprove  the  demandant's 
seisin.  Green  v.  Watkins,  7  Wheat.  27 ;  6  Cond. 
Rep.  218. 

95.  When  the  demandant  relies  for  proof  of 
seisin  solely  upon  the  constructive  actual  seisin, 
in  virtue  oi  a  patent  from  the  state,  of  vacant 
lands,  the  tenant  may  show  that  the  land  had 
been  previously  granted  by  the  state ;  for  that 
divests  the  title  of  the  state^  and  disproves  the 
demandant's  constructive  seisin.    Ihtd. 

96.  A  writ  of  right  brings  into  controversy 
only  the  titles  of  the  parties  to  the  suit,  and  is  a 
comparison  of  those  titles ;  and  either  party  may 
therefore  prove  any  fact  which  defeats  the  title 
of  the  other,  or  shows  it  never  had  a  legal  exist- 
ence, or  has  been  parted  with.    Ibid. 


3.  Verdia  and  Judgment, 

97.  Where  the  jury  in  a  writ  of  right  found 
"  that  the  demandant  hath  more  mere  right  to 
hold  the  tenements  as  he  hath  demanded  them, 
than  the  tenants  or  either  of  them  have  to  hold 
the  respective  tenements  set  forth  in  their  re 
spective  pleas,  they  beftig  parcels  of  the  tene- 
ments in  the  count  mentioned,"  it  was  held  that 
this  verdict  being  certain  to  a  common  intent 
was  sufficient.  lAter  r.  Green^  2  Wheat.  306; 
4  Cond.  Rep.  129. 

98.  In  a  writ  of  right  on  the  mise  joined  oa 
the  mere  right,  under  a  count  for  the  entire  riffht| 
a  demandant  may  recover  a  less  quantity  than 
the  entirety.  Inglie  v.  Tke  Trustees  of  The  Sail' 
or's  Snug  HarboWy  3  Peters,  135. 

99.  A  verdict  against  several  tenants  sued 
jointly,  that  the  demandant  hath  more  mere 
Tishi  to  hold  the  tenement,  as  he  hath  demand- 
ed, than  the  tenants,  or  either  of  them,  have  to 
hold  the  respective  tenements  set  fortn  in  the 
respective  pleas,  they  being  parcel  of  the  tene> 
ment  in  the  count  mentioned,  is  certain  to  a 
common  intent,  and  good,  the  mise  having  been 
joined  by  the  tenants  severally,  as  to  the  tene- 
ments held  bv  them  as  parcel  of  the  demanded 
premises,  without  assuming  any  thing  as  to  the 
residue.  Green  v.  Liter,  2  Wheat.  306 ,  4  Cond. 
Rep.  129. 

100.  Upon  the  mise  joined^  the  demandant  is 
entitled  to  recover  in  the  suit,  though  the  ten- 
ants give  proof  that  they  claim  their  several 
tenements  under  distinct  and  several  titles;  for 
this  is  matter  pleadable  in  abatement  only. 
Ibid. 

101.  Where  the  tenants  are  jointly  sued,  and 
there  is  a  joint  verdict  against  them  m  a  writ  of 
right  on  the  mise  severally  joined  by  them,  the 
judgment  should  be  a  joint  judgment,  as  well 
for  costs  as  for  the  land.    Ibid, 

ACTIONS  ON  STATtms. 

102.  An  action  of  debt  founded  on  a  statute^ 
is  considered  as  an  action  founded  on  a  special- 
ty ;  but  it  does  not  follow  that  the  debt  is  of 
equal  dignity  with  a  debt  doe  by  a  bond.  U.  S. 
V.  Lyman,  1  Mason's  C.  C.  R.  482. 

103.  An  action  of  debt  will  lie  for  a  penalty 
given  by  a  statute,  which  is  uncertain,  and  de- 
pendent on  the  amount  to  be  assessed  iy  a  jury. 
U.  S.  V.  Colt,  1  Peters'  C.  C.  R.  145. 

104.  An  action  of  debt  lies  in  favour  of  the 
United  States  to  recover  the  penalty  given  by 
the  3d  sect,  of  the  embargo  act  of  9th  January. 
1808,  chap.  112,  for  beins  knowingly  concemea 
in  a  foreign  voyage  in  violation  of  Uiat  act.  U.S. 
T.  Allen,  4  Day's  Rep.  417. 

105.  In  an  action  of  debt  for  a  penalty  on  a 
statute,  the  declaration  must  conclude  against 
the  form  of  the  statute,  or  it  will  be  bad  on 
error.    Cross  v.  The  U.  S.  1  Gallis.  C.  C.  R.  26. 

106.  In  debt  for  double  the  value  under  the 
3d  sect,  of  the  embargo  act  of  January  9th,  1S08, 
chap.  132,  it  is  not  necessary  to  allege  the  par- 
ticular articles  which  compose  the  cargo,  or  that 
the  owner  was  knowingly  concerned  in  the  iUe- 
gal  voyage.    Ibid. 

107.  In  debt  for  a  penalty,  on  an  averment 
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I'  wberebv  and  by  force  of  the  laws  and  statutes  | 
of  the  United  States,  an  action  hath  accraed,"  it 
is  not  a  sufficient  averment  that  the  act  was 
done  contrary  to  the  form  of  the  statute.     Ibid, 

108.  Where  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties  payable  by  law  are 
not  paid  by  the  owner  of  the  vessel,  an  action 
of  debt  lies  on  the  statute  to  recover  them.  The 
U.S.  y.  Hathaway,  3  Mason's  C.  C.  R.  324. 

109.  The  statute  of  the  5th  of  June,  1794, 
chap.  226,  sect.  3d,  prohibiting  the  fitting  out 
any  ship,  &c.,  for  the  service  of  any  foreign 
prince  or  state,  to  cruise  against  the  subjects, 
&c.,  of  any  foreign  prince  or  state,  does  not  ap- 
ply to  any  new  government,  unless  it  has  been 
acknowledged  by  the  United  States,  or  by  the 
government  of  the  country  to  which  such  state 
belonged^  and  a  plea  which  sets  up  a  forfeiture 
under  that  act,  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recogni- 
tion, or  it  is  bad.  Gelston  et  al.  v.  Hoytj  3  Wheat. 
246 ;  4  Cond.  Rep.  244. 

110.  A  plea  under  this  statute,  need  not  state 
the  particular  state,  or  prince,  by  name,  against 
whom  the  ship  was  intended  to  cruise.     Ibid. 

1 1 1.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7ih  sect,  of  that  act.  under  the 
express  instructions  of  the  president  ot  the  United 
States,  must  aver  that  the  naval  or  military  force 
of  the  United  Slates  was  employed.  That  sec- 
tion was  not  intended  to  apply,  except  to  cases 
where  a  seizure  or  detention  could  not  be  en- 
forced by  the  ordinary  civil  power,  and  there 
was  no  necessity,  in  the  opinion  of  the  president, 
to  employ  naval  or  military  power  for  this  pur- 
pose.   Ibid. 

112.  A  plea  alleging  a  seizure  for  a  forfeiture, 
as  a  justification  under  a  statute,  should  state 
not  only  the  facts  relied  upon  to  establish  the 
forfeiture,  but  aver  that  tnereby  the  property 
became  actually  forfeited,  and  was  seized  as 
forfeited.    Ibid. 

113.  In  an  information  on  the  3d  sect,  of  the 
embaigo  act  of  9(h  January,  1808,  in  not  unload- 
ing and  giving  bonds,  the  time  of  receiving  no- 
tice of  the  act  at  the  port  where  the  offence  was 
alleged  to  have  been  committed,  and  also  the 
notice  to  unload,  were  material,  and  traversable. 
The  Bolina,  1  Gallis.  C.  C.  R.  75. 

1 14.  In  such  an  information  it  was  held  not 
sufficient  to  allege,  that  notice  was  given  '4o 
discharge  the  cargo,  or  give  bond  according  to 
the  law  in  such  case  ms^e  and  provided ;"  the 
nature  of  the  requisition  should  have  been  stated, 
and  to  whom  the  notice  was  given,  that  the 
court  mi^ht  iudge  of  its  sufficiency.    Ibid, 

115.  If  a  declaration  on  a  penal  statute  do  not 
conclude  against  the  form  of  the  statute,  it  is  a 
fatal  omission  in  error ;  the  allegation,  ^^  where- 
by and  by  force  of  such  act,"  is  insufficient. 
Sears  v.  The  U.  S.  1  Gallis.  C.  C.  R.  257. 

116.  In  a  declaiation  on  a  penal  statute,  it  is 
not  necessary  to  refer  to  the  statute  skiving  the 
remedy^  as  well  as  to  that  creating  the  onence 
and  giving  the  penalty.    Ibid. 

117.  Nor  is  it  necessary,  on  such  declaration, 
to  aver  the  uses  to  whicli  the  forfeiture  is  to  be 
appUed.    Ibid. 


118.  A  conclusion  of  a  declaration,  in  an 
tion  of  debt,  for  a  penalty  under  a  statute,  arjd 
against  the  law  in  such  case  made  and  piovided| 
is  not  a  conclusion  against  the  form  of  the  statute, 
and  is  bad  on  error.  iSimt7A  v.  2'he  U.  S,  1  Gal* 
lis.  261. 

119.  If  two  penalties  are  described  in  one 
count,  and  one  penalty  only  sought,  the  dedara* 
tion  will  be  supported  after  verdict.    Ibid. 

120.  In  debt,  for  double  the  value  of  the  ves- 
sel and  cargo,  under  the  third  section  of  the  em- 
bargo law  of  1808,  it  need  not  be  averred  in  the 
declaration,  that  the  vessel  and  cai^  had  not 
been,  and  could  not  be,  seized  for  the  ofiience.  Ibid. 

121.  If  the  declaration  for  a  statute  penalty 
conclude  against  the  form  of  the  statutes,  where 
the  suit  is  on  a  single  statute,  it  is  good  in  error. 
Rentpick  v.  The  U.  S.  1  Gallis.  C.  C.  R.  263. 

122.  The  original  writ  was  sued  out  in  the 
name  of  the  United  States  of  America,  but  the 
verdict  was  returned,  and  judgment  rendered, 
for  the  '^  United  States,"  and  not  for  the  Unitea 
States  of  America.  This  is  clearly  amendable. 
Sears  v.  The  U.  S.  1  Gallis.  C.  C.  R.  260. 

123.  A  court  of  error  may  amend  an  error  ap* 
parent  upon  the  face  of  the  record,  if  there  be 
sufficient  to  amend  by.    Ibid. 

124.  A  declaration  upon  the  sixty-sixth  section 
of  the  collection  act  of  March  2d,  1799,  ch.  128, 
alleging  that  the  goods  entered,  were  not  re- 
ceived according  to  the  actual  cost  of  the  same, 
at  the  place  of  exportation,  with  design,  &c.,  is 
bad  in  error.  The  offence  created  by  the  sec- 
tion, consists  in  making  an  entry  on  an  invoice, 
below  the  actual  cost  of  the  goods,  with  design, 
&c.,  and  it  is  immaterial  how  fraudulent  the  in- 
voice may  be,  if  the  entry  be  made  according  to 
the  actual  cost.  Goodwin  v.  The  U.  S.  2  Wash. 
C.  C.  R.  493. 

125.  An  information  for  a  statute  forfeiture 
should  conclude  against  the  form  of  the  statute, 
or  at  least  refer  to  some  subsisting  statute,  au- 
thorizing the  forfeiture.  The  Nancyj  1  Gallis. 
C.  C.  R.  67. 

126.  A  mere  conclusion  of  an  information 
against  the  form  of  a  statute,  will  not  cure  the 
defect  of  material  averments,  to  show  that  a  for- 
feiture has  accrued.    Ibid. 

127.  Sufficient  matter  must  be  alleged  to  show 
that  the  act  done  was  within  the  prohibition  of 
the  statute.    Ibid. 

128.  It  is  not  sufficient  to  withdraw  a  case 
from  the  express  prohibitions  of  one  section  of 
an  act,  that  already  the  same  offence  is  punished 
by  a  diflferent  section.  If  the  wording  of  both 
sections  clearly  embrace  the  same  case,  which 
is  to  be  held  nugatory  ?  There  is  no  principle 
at  law  which  authorizes  the  rejection  of  either. 
The  forfeiture  must  be  deemed  correlative  in 
such  cases,  unless  the  legislature  has  made  some 
direct  exception.  The  Industry y  1  Gallis.  C.  C. 
R.  114. 

129.  If  a  suit  on  a  statute  be  in  the  name  of 
the  United  States  of  America,  and  the  verdict 
find  that  the  defendant  is  indebted  to  the  United 
States,  without  the  words,  "  of  America,"  it  ia 
sufficient.  Sears  v.  The  U.  S.,  1  Gallis.  C.  C.  R. 
257;  Smith  v.  The  V.  S.,  1  Gallis.  C.  C.  R.  261. 
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130.  Debt  iSf  in  general,  the  remedy  for  penal- 
ties and  forfeitures  on  statutes :  and  yet  it  is  not 
mniyersally  so,  for  the  remedy  loUows  the  nature 
of  the  case :  and  debt  lies,  only  where,  by 
analogy  to  the  rules  of  the  common  law.  the 
duty  or  penalty  lies  not  in  the  unliquidated 
damages,  but  is  capable  of  being  reduced  to  a 
certainty.  Bullard  ▼  BiU^  1  Arson's  C.  C.  H. 
243. 

131.  The  fourth  section  of  the  act  of  May  15th, 
1820,  ch.  640,  referring  to  the  act  of  April  18th, 
1818,  ch.  352.  and  referring  again  to  the  revenue 
laws  of  the  United  States,  as  to  the  mode  of 
suing  for,  and  recovering  penalties  and  for- 
feitures, &c.,  does  not/ by  implication,  adopt  the 
seventy-first  section  of  the  collection  act  of  the 
2d  March,  1799,  as  to  the  onus  proband!  being 
thrown  on  the  claimant,  on  seizure  under  the 
act.     The  Abiga'A^  3  Mason's  C.  C.  R.  331. 

132.  Penalties  under  the  embargo  Jaw  of  1808. 
ch.  8,  are  to  be  sued  for  within  the  time  limited 
by  the  statute  of  limitations,  1790,  ch.  9,  and 
not  by  the  act  of  1799,  ch.  128,  sec.  88,  or  the 
act  of  1804,  ch.  40.  U.  S.  v.  Mayor,  1  Gallis.  C. 
C.  R.  397. 

133.  Where  a  statute,  creating  a  forfeiture 
does  not  prescribe  the  mode  of  demanding  it, 
debt  or  information  willJie.  Adams  v.  Wooasj  2 
Cranch,  336  j  1  Cond.  Rep.  408. 

134.  The  act  of  30th  April,  1790,  ch.  36,  sec. 
31,  limiting  prosecutions  on  penal  statutes,  ex- 
tends as  well  to  penalties  created  after,  as  be- 
fore that  act,  and  to  actions  of  debt,  as  well  as 
to  informations  for  penalties.    Ibid. 

135.  In  an  action  of  debt  for  a  penalty  imposed 
by  a  statute,  a  sum,  less  than  the  penalty  im- 
posed by  the  statute,  may  be  recovered.  The 
U,  5.  v.  Colt,  1  C.  C.  R.  145. 

136.  Where  a  statute. gives  a  right,  without 
providing  a  specific  remedy,  the  remedy  may 
oe  drawn  from  the  abundant  stores  of  the  com- 
mon law.  Kneas  v.  The  Schuylkill  Bank,  4 
Wash.  C.  C.  R.  106. 

137.  The  statute  relating  to  the  settlement  of 
accounts,  prevents  delinquent  officers  from  de- 
laying the  United  States  oy  frivolous  pretences, 
from  obtaining  judgments  at  the  return  terms  j 
^ves  to  the  defendant  an  opportunity  of  obtain- 
ing the  benefit  of  every  credit  to  which  he  may 
suppose  himself  equitably  entitled  and  whicn 
has  been  disallowed,  passed  upon  by  a  juryj 
and  guards  the  district  attorney  from  surprise, 
by  informing  him,  through  the  treasury  depart- 
ment^ before  the  trial  of  the  credits  which  nave 
been  claimed,  and  the  reasons  for  the  rejection 
of  them ;  all  the  provisions  of  this  statute,  regu- 
lating the  institution  of  suits,  and  the  recovery, 
by  ;'udgmeat,  of  unpaid  balances,  by  delinquent 
public  officers,  are  as  much  a  part  of  their  bonds 
as  if  they  were  recited  in  them ',  and  officers  and 
their  sureties  are,  in  contemplation  of  law,  ap- 
prized of  their  provisions  when  their  bonds  are 
executed.    The  U.  S,  v.  Hawkins,  10  Pet.  125. 

ACTION    ON    JUDGMENTS,    DECREES,   AND    RECOG- 
NISANCES. 

138.  NU  debet  is  a  bad  plea  in  an  action  of 
debt  brought  on  a  judgment  obtained  in  another 
Vol.  I.  —  6 


state.  Armstrong  v.  Carson's  Executors,  2  Dall. 
R.  302  ,*  Mills  v.  Duryee,  7  Cranch,  481 ;  2  Cond. 
Rep.  578. 

139.  The  record  of  a  judgmer^  in  one  state, 
is  conclusive  evidence  m  another;  although  it 
appears  tliat  the  suit  in  which  it  was  rendere<^ 
was  commenced  by  an  attachment  of  property , 
the  defendant  having  afterwards  appeared  anc 
taken  defence.  Mayhew  v.  Thatcher  et  <i». 
6  Wheat.  129 ;  5  Cond.  Rep.  34. 

140.  An  action  at  law  will  not  lie  on  the  de- 
cretal order  of  a  court  of  equity.  Hugh  v.  Higgs 
et  Ux,  8  Wheat.  697;  5  Cond.  Rep.  560. 

141.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit  only  as  against 
parties  and  privies ;  and  if,  in  the  new  suit,  there 
are  new  parties  against  whom  the  judgment 
could  not  have  been  used,  had  it  been  adverse, 
they  cannot  introduce  it  in  their  favour.  Baring 
et  d.  v.  Fanning  et  aL  1  Paine's  C.  C.  R.  549. 

142.  In  an  action  upon  a  jude^nent  in  another 
state,  the  defendant  cannot  plead  any  fact  in 
bar,  which  contradicts  the  record  on  which  the 
suit  is  brought.  Field  y.  Gibbs  et  aL  1  Peters' 
C.  C.  R.  155. 

143.  In  a  recognisance,  the  material  parts  of 
the  obligation  and  the  condition  should  be  set 
forth  in  the  body  of  it ;  so  as  to  admit  of  exten- 
sion, consistently  with  the  terms  of  it.  DiU 
lingham  v.  The  U.  S.,  2  Wash.  C.  C.  R.  422. 

144.  It  is  essential  to  a  breach  of  the  condi- 
tion of  a  recognisance,  that  the  party  who  is  to 
appear  should  be  solemnly  called  before  his  de- 
fault is  entered ;  and  in  an  action  on  the  recogni- 
sance, it  should  be  clearly  proved  that  the  party 
called  was  warned  and  neglected  to  appear.  Jbia, 

145.  A  material  variance  between  tne  warrant 
and  the  recognisance  set  forth  in  the  declaration, 
and  that  given  in  evidence,  is  fatal.    Ibid, 

ACTION  OF   COVENANT. 

146.  An  action  may  be  sustained  on  a  cove- 
nant of  seisin,  although  the  plaintiff  has  nevei 
been  evicted ;  and  the  declaration  need  not  avei 
an  eviction.  Pollard  et  cd.  v.  Dwight  et  al. 
4  Cranch,  421;  2  Cond.  Rep.  157. 

147.  A  trustee  is,  in  general,  suable  only  in 
equity ;  but  if  he  choose  to  bind  himself  by  a 
personsil  covenant,  he  is  liable  at  law  for  a  breach 
thereof,  although  he  describe  himself  as  cove- 
nanting as  trustee.  In  such  a  case  the  covenant 
binds  him  personally ;  and  the  addition  of  the 
words  '^  as  trustee,"  is  but  matter  of  description, 
to  show  the  character  in  which  he  acts,  for  his 
own  protection,  and  in  no  degree  affects  the 
rights  or  remedies  of  the  other  parties.  Duvdl 
V.  Craig  et  al,  2  Wheat.  45;  4  Cond.  Rep.  25. 

148.  In  an  action  of  covenant,  where  the 
matter  in  a  deed  is  stated  as  inducement  only; 
and  where  the  party  suing  is  neither  a  party,  or 
privy  to  the  deed,  a  prefect  is  ^ot  necessary. 

149.  Where  the  parties  to  a  deed  covenanted 
severally  asainst  their  own  acts  and  incum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  persons, 
with  an  indemnity  in  lands  of  an  equivalent 
value,  in  case  of  eviction ;  these  covenants  ara 
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independent,  and  it  in  unnecessary  to  allege  in 
the  'declaration  an^  eviction,  or  any  demand  or 
refuNd  to  indemnify  with  othec  lands  ^  but  it  is 
sufficient  to  allege  a  prior  incumbrance  by  the 
-acts  of  the  grantors,  &c.,  and  the  action  may  be 
austained  on  the  first  covenant  for  pecuniary 
damages.    Ibid, 

150.  Where  the  grantors  covenant  sererally 
against  incumbrances  made  by  them,  it  may  be 
construed  as  extending  to  several  as  well  as  joint 
incumbrances.    Ibid, 

151.  An  averment  of  eviction  under  an  elder 
title,  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  htcumbrances;  if  the 
grantee  be  unable  to  obtain  possession,  in  con- 
sequence of  an  existing  possession  or  seisin  by 
a  person  claiming  and  holding  under  an  elder 
title,  it  is  equivalent  to  an  eviction  and  a  breach 
of  tne  covenant.    Ibid. 

152.  When  in  a  covenant  the  acts  stipulated 
to  be  done,  are  to  be  done  at  different  times,  the 
stipulations  are  to  be  construed  as  independent 
of  each  other.  GMsborough  v.  OtTf  8  Wheat. 
217  3  5Cond.  Rep.  412. 

153.  A  covenant  under  seal  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely  a 
collateral  agreement,  and  does  not  operate  as  an 
extinguishment  of  the  simple  contract  debt :  and 
there  being  no  averment  that  any  such  settle- 
ment had  Deen  made,  the  covenant  to  pay  the 
balance  did  not  attach  upon  the  demand.  Baits 
V.  Peters  et  al.,  9  Wheat.  556 ;  5  Cond.  Rep.  675. 

154.  In  an  action  on  a  covenant  of  warranty 
it  is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramount.  Day  et  d.  v.  Chism,  10  Wheat.  449 ; 
6  Cond.  Rep.  821. 

155.  No  formal  words  however  are  prescribed, 
in  which  this  allegation  is  to  be  made ;  and  an 
averment  that  ^^  the  said  0.  had  not  a  good  and 
aufficient  title  to  the  said  tract  of  land  ;  and  by 
reason  thereof,  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law,"  is  sufficient,     ibid. 

156.  Where  the  plaintiffs  in  an  action  of  cove- 
nant declared  both  as  heirs  and  devisees,  without 
showing  in  particular  how  they  were  heirs,  and 
without  setting  out  the  will,  held  not  to  be  a 
fatal  defect,  on  general  demurrer.    Ibid. 

157.  Such  omission  is  cured  by  the  32d  section 
of  the  judiciary  act  of  September  24,  1789,  c.  20. 
Ibid. 

158.  A  covenant  by  an  executor,  on  a  convey- 
ance of  land  to  his  testator,  in  his  capacity  of 
executor,  ''and  not  otherwise,"  is  not  binding 
on  him  in  his  individual  capacity,  although  it 
may  not  be  binding  on  the  estate  of  the  testator. 
Thayer  v.  Wendcdl,  1  Gallis.  37. 

159.  A  covenant  that  the  premises  sold  were 
in  due  form  of  law  extended,  and  were  taken 
in  execution  to  satisfy  a  debt  due  to  the  testator, 
and  that  all  the  forms  of  law,  relating  to  the 
setting  off)  &c.  have  been  complied  with,  is  a 
covenant  for  the  regularity  of  the  proceedings 
on  the  levy,  and  not  for  the  validity  of  the  title 
to  the  land.    Ibid, 

160.  Covenant  will  not  lie  upod  words  in  an 


instrument  inserted  by  way  of  condition  or  de- 
feasance of  some  collateral  act,  U,S.y.  Brawn^ 
I  Paine,  C.  C.  R.  422. 

161.  So  upon  a  penal  bond,  conditioned  that 
one  should  account  for  public  money,  property, 
&c. :  covenant  wiU  not  fie  upon  such  conditioii. 

162.  But  covenant  will  lie  upon  the  bond 
itself,  in  which  case  the  breach  assigned  mas: 
be  the  non-pa3rment  of  the  penalty.    Ibid. 

163.  A  covenant  to  pay  a  ground  rent  runs 
with  the  land,  and  an  action  of  covenant  may 
be  sustained  against  the  assignee  of  the  oriffinal 
covenanter,  he  being  in  possession  of  the  knd, 
for  the  recovery  of  the  ground  rent.  Htarst  v. 
Rodney,  1  Wash.  C.  C.  R.  375. 

164.  Where  covenant  was  brou^t  upon  a 
penal  bond  given  to  account  for  public  property, 
&c.,  and  the  breach  assi^ed  was  for  the  non- 
performance of  the  condition,  this  was,  on  de- 
murrer, adjudged  bad.  Tke  U.  S.  v.  Brtwn  1 
Paine,  C.  C.  R.  422. 

165.  In  Pennsylvania,  according  to  the  prac- 
tice there,  the  defendant  in  an  action  of  covenant 
may  plead  performance;  with  leave  to  give  in 
evidence  any  thing  which  amounts  to  a  legal 
defence )  and  in  such  case  he  may  give  in  evi- 
dence any  thing  which  he  may  ptead;  or  'vhich 
may  be  a  legal  defence.  Webster  v/JTo-w,  2 
Wash.  C.  C.  R.  466. 

166.  The  practice  in  Pennsylvania  does  not 
require  that  notice  shall  be  given  to  the  plaintiff 
of  the  real  defence  which  the  defendant  intends 
to  set  up.     Ibid, 

167.  Where  there  are  mutual  dependent  co- 
venants, the  plaintrff  cannot  support  hit  action 
for  a  breach,  without  showing  a  performance  on 
his  part  of  every  afRrmative  covenant ;  and  it  is 
competent  to  the  defendant  to  show  a  breach  of 
such  as  are  negative.    Ibid. 

168.  But  where  the  covenants  are  independ- 
ent, the  defendant  cannot  be  permitted  to  avail 
himself  of  a  breach  of  those  to  be  performed  by 
the  plaintiff.     Ibid. 

169.  If  a  breach  assisned  of  a  covenant  be^ 
that  the  state  had  no  authority  to  sell  or  dispose 
of  the  lands ;  it  is  not  a  good  plea,  negativing 
the  breach,  that  the  governor  of  the  state  was 
legally  empowered  to  sell  and  convey  the  land. 
Fletcher  v.  Peck,  6  Cranch,  87 ;  2 Cond.  Rep.  308. 

170.  In  an  action  of  covenant  on  a  policy  of 
insurance  under  seal,  all  special  matter  of  de- 
fence must  be  pleaded :  under  the  plea  of  cove- 
nants performed,  the  defendant  cannot  give  evi- 
dence which  goes  to  vacate  the  policy.  Marine 
Ins.  Co,  v.  H(^gsonj  6  Cranch,  206 ;  2  Cond.  Rep. 
347. 

171.  In  general  a  sum  of  money  in  gross,  to  be 
paid 'for  the  non-performance  of  a  covenant,  is 
considered  as  a  penalty,  and  not  as  liquidated 
damages.  Tayloe  v.  Stmdiford,  7  Wheat.  13^5 
Cond.  Rep.  210. 

172.  A  fortiori,  when  it  is  expressly  regarded 
as  a  penalty.  Where,  in  a  building  contract,  it 
was  covenanted  '4he  said  houses  to  be  com- 
pletely finished  on  or  before  the  24th  of  Decem- 
ber next,  under  a  penalty  of  one  thousand  dol- 
lars in  case  of  failure;"  it  was  held,  that  thia 
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igras  not  intended  as  liquidated  dMaages  for  the 
breach  of  that  single  covenaot  oniy^  bat  extend- 
ed to  all  the  covenants  made  by  the  party  in  the 
agreement :  that  it  was  in  the  nature  of  a  penal- 
ty, and  could  not  be  set  off  in  an  action  brought 
by  the  party  to  recover  the  pnce  of  his  work. 

173.  An  agreement  to  perform  certain  work  in 
a  limited  lime,  under  a  certain  penalty,  is  not  to 
be  considered  as  liquidating  the  damages  which 
the  party  has  to  pay  for  a  breach  of  the  cove- 
nant.   Aid.    • 

174.  Query,  Where  a  man  covenants  to  con- 
vey lands,  ana  breaks  his  covenant  to  convey,  in 
oidor  to  avail  himself  of  their  increased  value, 
and  an  action  of  covenant  is  brought  to  recover 
damages  for  the  breach:  if  the  value  of  the 
lands  at  the  time  of  trial  should  not  be  the  stand- 
ard of  damages  ?  Letcher  ^  AmM  v.  Woodvon^ 
1  Brockenbrough's  C.  C.  Rep.  212. 

175.  But  it  seems  that  where  a  man  contracts 
lor  the  sale  of  lands,  without  fraud,  and  it  after- 
wards appears  that  he  had,  in  truth,  no  title  to 
the  lands  when  the  contract  was  entered  into, 
and  in  consequence  of  his  want  of  title  he  re- 
fuses to  convey ;  the  standard  of  damages,  in  an 
action  founded  upon  the  covenant,  is  the  value 
of  the  lands  at  the  time  of  the  contract  entered 
into,  and  not  their  value  at  the  time  of  trial. 
Ibid. 

176.  Whether  the  jury  in  such  a  case  should 
allow  interest  upon  the  value  of  the  lands  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cuDistances  of  the  case,  of  which  they  are  the 
proper  judges ;  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury,  any  cir- 
cumstances tending  to  show  that  interest  saould 
not  be  allowed.    Snd, 

177.  To  avoid  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release,  but  it  must  be  a 
covenant  between  those  parties  only ;  and  if  it 
contains  no  words  of  release,  it  shall  uot  be  con- 
strued such,  unless  it  gives  the  covenantor  a 
right  of  action  which  will  precisely  countervail 
tlmt  to  which  he  is  liable ;  and  unless,  too,  it  was 
the  intention  of  the  parties  that  the  last  instru- 
ment should  defeat  the  first.  Gamett  Ex,  of 
Brooke  v.  Macon  et  al,,  2  Brockenbroogh's  C.  C. 
B^p.  185. 

178.  Action  of  covenant  brought  by  the  plain- 
tiff in  error,  to  recover  the  amount  of  certain 
rents  alleo^ed  to  have  been  due  and  in  arrear 
from  the  defendant  since  the  death  of  his  intes- 
tate, under  an  indenture,  by  which  an  annual 
rent  was  reserved  out  of  the  property  conveyed 
by  the  indenture,  and  which  the  grantee  cove- 
nanted to  pay;  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent  being  contained*  in  the  deed. 
By  the  court :  It  is  firmly  establisheil,  that  on  a 
covenant  to  pay  rent,  reserved  by  the  deed 
granting  real  estate  subject  to  the  rent,  the  per- 
sonal representatives  of  the  covenantor  are  liable 
for  the  non-payment  of  the  rent  after  an  assign- 
ment, although  there  may  be  a  good  remedy 
against  the  assignee.  The  laws  of  Virginia  have 
not,  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England. 
Scoa  V.  Lunt^i  Administrator,  7  Peters,  596. 


ACTION  OF  DSBT  AND  DXTUfUS. 

1.  Where  action  of  debt  liea, Pagedi 

S.  neadings  aad  evideaee  in  aeltone  of  debt 5S 

a.  Detinoa, 54 

1.  Where  an  Action  of  Debt  lies, 

179.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties  payable  by  law  are 
not  paid  by  the  owner  of  the  vessel,  an  actior. 
of  debt  lies  against  him  to  recover  them.  United 
States  Y,  Hathaway^  3  Mason's  C.  C.  Rep.  324. 

180.  Debt  will  not  lie  against  a  mere  oonsifpfiee 
of  a  vessel  for  tonnage,  £c.,  for  he  has  no  inte- 
rest or  special  property  in  her.    Ibid, 

181.  Debt  is  a  sum  of  money  due  by  contract, 
and  is  most  frequently  due  by  a  certain  and  ex 
press  agreement^  which  also  fixes  the  sale  inde 
pendent  of  eztnnsic  circumstances.  But  it  ii 
not  essential  that  the  contract  should  be  express^ 
or  that  it  should  fix  the  precise  amount  to  be 
paid.  The  United  States  v.  Coltj  1  Peters'  C.  C 
Kep.  145. 

182.  Debt  may  arise  on  an  implied  contract, 
as  for  the  balance  of  an  account  stated,  or  to  re- 
cover back  money  which  a  bailiff*  has  paid  more 
than  he  has  received ;  and  in  a  variety  of  other 
cases,  where  the  law  by  implication  raises  a 
contract  to  pay.    Ibid, 

183.  The  money  may  not  be  fixed  by  the  con- 
tract, but  may  depend  upon  something  extrinsic, 
which  may  be  averred ;  as  a  promise  to  pay  so 
much  money  as  the  plaintifi'  may  expend  ui  re- 
pairing of  a  ship,  may  be  sued  for  in  this  form 
of  action,  the  plaintiff  averring  that  he  did  ex- 
pend so  much  money.    Ibid. 

184.  So  on  a  promise  by  the  defendant  to  pay 
his  {)roportion  of  the  expenses  of  defending  a 
suit  in  which  he  was  interested,  with  an  aver- 
ment that  the  plaintiff  had  expended  so  much, 
and  that  the  defendant's  portion  amounted  to  so 
much.    Ibid. 

185.  An  action  of  debt  maybe  brought  for 
goods  sold  to  the  defendant,  for  so  much  as  they 
are  worth.    Ibid, 

186.  Debt  will  lie  for  use  and  occupation, 
when  there  is  only  an  implied  contract,  and  no 
precise  sum  agreed  upon.    Ibid. 

187.  Debt  may  be  Drought  for  a  sum  capable 
of  being  ascertained ;  though  not  ascertained  at 
the  time  of  action  brought.    Jbid. 

188.  Where  indebitatus  assumpsit  is  maintain- 
able, debt  is  also.    Ibid. 

189.  Debt  will  not  lie  for  the  interest  due 
upon  a  loan.     Ibid. 

190.  Debt  will  lie  for  the  penalty  given  by 
statute,  which  is  uncertain,  and  depending  on 
the  amount  to  be  assessed  by  a  jury. 

191.  Debt  will  lie,  in  Maryland,  on  a  promis* 
sory  note.  Lindo  v.  Gardner j  1  Cranch,  343 ;  1 
Cond.  Rep.  328. 

192.  An  action  of  debt  will  lie  by  the  payee 
or  indorser  of  a  bill  of  exchange,  against  the 
acceptor,  where  it  is  expressed  to  be  for  value 
received.  Raborg  et  oZ.  v.  Peyton,  2  Wheat. 
385 ;  4  Cond.  Rep.  173. 

193.  Debt  lies  by  the  payee  of  a  note  against 
the  maker,  where  it  is  expressed  to  be  for  value 

,  received.    Ibid. 
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194.  Debt  lies  on  every  contract  to  pay  a  sum 
certain.    Jhid. 

195.  An  action  at  law  will  not  lie  on  a  decre- 
tal order  of  a  court  of  equity.  Hugh  v.  Higgs  et 
ux,  8  Wheat.  697;  5  Cond.  Rep.  560. 

196.  Debt  lies  in  fayour  of  ine  holder  of  a  dis- 
honoured bank  note,  against  a  stockholder  of  the 
bank;  to  recover  the  amount  of  a  note,  under  a 
proviso  in  the  bank  charter,  making  the  stock- 
Holders  liable  for  such  note  in  case  of  non-pay- 
ment by  the  corporation.  Massachusetts.  ^tU- 
lard  T.  Bell^  1  Mason's  C.  C.  R.  243. 

197.  Debt  is  the  general  remedy  for  penalties 
and  forfeitures  on  statutes  yet  it  is  not  univer- 
sally so  ]  for  the  remedy  follows  the  nature  of 
the  case,  and  debt  lies  only  where,  by  analogy 
to  the  rules  of  the  common  law,  the  duty  or 
penalty  lies  not  in  unliquidated  damages,  but  is 
capable  of  being  reduced  to  a  certainty.    Jbid, 

198.  Debt  does  not  lie  upon  any  collateral  un- 
dertaking, where  the  sum  to  be  recovered  is  un- 
certain, and  sounds  merely  in  damages:  but 
whenever  the  law  upon  any  undertaking,  either 
direct  or  collateral,  gives  tne  party  a  title  to  a 
determinate  sum.  which  becomes  his  due  abso- 
lutely, by  the  rules  applied  to  the  contract,  an 
action  of  debt  lies.     Ibid. 

199.  By  the  common  law,  an  action  of  debt  is 
the  general  remedy  for  the  recovery  of  all  sums 
certain,  whether  the  legal  liability  arises  from 
the  contract,  or  be  created  by  statute :  and  where 
the  debt  arises  by  statute,  an  action  or  informa- 
tion of  debt  is  the  appropriate  remedy,  unless  a 
different  remedy  be  prescribed  by  the  statute. 
U..S.  V.  Lymarij  1  Mason's  C.  C.  R.  482. 

200.  A  debt,  to  pay  the  duties  imposed  on 
goods,  is  created  by  their  importation ;  and  an 
action  of  debt  lies  in  favour  ot  the  United  States 
against  the  importer  to  recover  the  same,  al- 
though the  goods  may  have  been  smuggled. 
Ibid. 

201.  An  action  of  debt  founded  on  a  statute, 
is  considered  as  an  action  founded  on  a  spe- 
cialty ;  but  it  is  not  of  equal  dignity  with  a  debt 
due  by  bond.    Ibid, 

202.  The  condition  of  a  bond  being,  that  the 
defendant  should  carry  on  the  business  of  dis- 
tilling cider  brandy  for  seven  years  and  three 
montns,  and  keep  an  exact  account  of  the  Quantity 
distilled,  and  deliver  to  the.  plaintiff,  when  de- 
manded, one-tenth  part  thereof,  and  the  defend- 
ant did  carry  on  said  business,  but  kept  no  ac- 
count, and  delivered  nothing  to  the  plaintiff;  and 
it  was  held  the  plaintiff  could  have  no  action  on 
the  bond  until  the  end  of  the  term.  Cottle  v. 
PaytiCj  3  Day,  289. 

203.  An  action  of  debt  lies  in  favour  of  the 
United  States  to  recover  the  penalty  given  by  the 
third  section  of  the  embargo  act  of  January  8th, 
1808,  for  being  knowingly  concerned  in  a  foreign 
voyage  in  violation  of  the  act.  U.  S,  v.  Allerif  4 
Day's  Rep.  474. 

204.  If,  in  such  a  case,  the  defendant  plead 
nil  debet,  and  the  issue  be  found  against  him, 
the  jury  and  the  court  wiU  fix  the  amount  of  the 
penalty.    Ibid, 

205.  If  an  a^eement  contain  a  penalty,  the 
Dluntiff  may  bring  debt  for  the  same,  and  for  no 


more,  or  covenant  and  recover  more  than  the 
penalty.    Martin  v.  Taylor ,  1  Wash.  C.  C.  R.  1. 

206.  A  contract  for  the  payment  of  distinct 
sums  of  money,  at  different  times,  is  very  much 
in  the  nature  ot  distinct  contracts ;  and  an  action 
of  debt  lies  for  each  sum  as  it  becomes  doe. 
Faw  V.  Marstellerj  2  Cranch,  10 ;  1  Cond.  Rep. 
337. 

2.  Pleadings  and  Evidence. 

207.  In  an  action  of  debt  it  is  essential  that 
the  declaration  shall  state  the  demand  with  cer- 
tamty.  Wihon  ▼.  Lenox,  1  Cranch,  194 ;  2  Cond. 
Rep.  291. 

208.  In  an  action  of  debt  on  a  protested  bill 
of  exchange  in  Virginia,  for  a  specific  sum,  with 
damages,  interest,  and  charges  of  protest,  it  is  a 
fatal  defect  that  the  declaration  does  not  state 
the  amount  of  the  charges  of  protest.    Ibid. 

209.  In  an  action  of  debt,  the  judgment  mast 
be  responsive  to  the  writ ;  and  must,  therefore, 
either  be  given  for  the  whole  sum  demanded,  or 
exhibit  the  cause  w^hy  it  is  given  for  a  less  sum. 
The  requisite  conformity  between  the  writ  and 
judgment  may  be  complied  with  either  by  the 
pleadings,  the  finding  of  the  jury,  or  a  remittitur 
entered  by  the  plaintiff,  either  before  or  after 
verdict,  or  after  demurrer.  Hughes  v.  Union 
Ins,  Co.  of  Baltimore,  8  Wheat.  294;  5  Cond. 
Rep.  443. 

210.  Debt  affainst  an  executor  should  be  in 
the  detinet  only,  unless  he  has  made  himself 
responsible  personally,  as  by  a  devastavit ;  but 
an  error  of  this  kind  can  be  taken  advantage  of 
only  on  special  demurrer,  for  it  is  but  matter  of 
form,  and  is  cured  by  the  statute  of  jeofails. 
Childress^  Ex.  v.  Emory  et  d.Ex.S  Wheat.  642; 
5  Cond.  Rep.  647. 

211.  In  debt  for  a  penalty  on  a  statute,  the 
declaration  must  conclude  against  the  form  of 
the  statute,  or  it  will  be  bad  on  error.  Cross  v. 
U.  S.  1  Gallis.  26. 

212.  In  debt  for  double  the  value,  under  the 
embaiigo  law  of  1808,  sec.  3,  ch.  112,  it  is  not 
necessary  to  allege  the  particular  articles  which 
compose  the  car^,  or  that  the  owner  was  know- 
ingly concerned  m  the  illegal  voyage.    Ibid, 

213.  In  debt  for  a  penalty,  an  averment, 
"whereby  and  by  force  of  the  statutes  of  the 
United  States,  an  action  hath  accrued,"  it  is  not 
a  sufficient  averment  that  the  act  done  was 
against  the  form  of  the  statute.     Ibid, 

214.  In  judgment  in  a  trustee  process  under  the 
law  and  practice  in  the  state  of  Massachusetts, 
it  is  no  defence  in  a  suit  for  the  debt,  if  the 
plaintiff  in  the  trustee  process  has,  by  neglect  to 
comply  with  the  local  laws,  put  his  judgment  in 
a  state  of  suspension,  so  that  execution  can  no 
longer  issue  upon  it,  and  it  cannot  be  renewed 
by  scire  facias.  Fowler  v.  Parker  et  al,  3  Ma- 
son, 324. 

215.  When  debt  is  brought  on  a  covenant  to 
pay  a  certain  sum,  any  variance  of  the  sum  in 
the  deed  will  vitiate;  but  whemthe  deed  relates 
to  matter  of  fact  extrinsic,  then,  though  the 
plaintiff  demanded  more  than  is  due,  he  may 
enter  a  remittitur  for  the  balance.  The  U.  8,  t. 
Colt,  1  Peters'  C.,C.  R.  146. 
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216.  A  declaration  in  debt,  claiming  no  pre- 
cise sum,  is  without  precedent ;  but  the  demand 
of  one  sum  in  the  declaration,  does  liot  prevent 
the  recovery  of  a  smaller  sum,  diminished  by 
extrinsic  circumstances.    Ibid. 

217.  In  debt,  a  writ  to  answer  A  B  of  a  plea 
of  debt  of  $1000  is  sufRcient.  Guion  v.  M^Cui- 
Umgh,  North  Carolina  Cases,  78. 

218.  Where  an  action  of  debt  has  been  insti- 
tuted in  the  name  of  the  obligor  of  a  bond  for 
the  use  of  another  person,  without  the  consent 
of  the  nominal  plamtiff,  tne  proper  course  is  to 
dismiss  the  suit,  and  not  to  render  judgment 
for  the  defendant ;  which  might,  where  no  spe- 
cial breach  is  assi^ed,  bar  another  action. 
Corporation  of  Washington  v.  Young,  10  Wheat. 
406  ;  6  Cond.  Rep.  163. 

219.  Nil  debet  is  a  bad  plea  in  an  action  of 
debt,  brought  on  a  judgment  in  another  state. 
Mills  V.  Duryee,  7  Cranch,  481;  2  Cond.  Rep. 
578. 

220.  A  declaration  in  debt  for  J&860  125.  Id. 
on  a  decree  in  chancery  for  that  sum,  ^'with  in- 
terest from  a  certain  day  to  the  day  of  rendering 
the  decree,"  is  fatally  defective.  Fenunck  v. 
Sears^  Administrators^  1  Cranch,  259 ;  1  Cond. 
Rep.  310. 

221.  Where  the  declaration  in  debt  on  a  bond 
does  not  set  forth  the  condition,  the  want  of  oyer 
of  the  condition,  in  a  plea  of  performance,  is 
fatal.  Tht  U.  S.  v.  Arthur,  5  Cranch,  267 ; 
2  Cond.  Rep.  247. 

222.  In  an  action  of  debt  a^inst  the  endorser 
of  a  bill  of  exchange,  under  toe  statute  of  Vir- 
ginia, it  is  necessary  to  aver  in  the  declaration 
a  protest  for  non-pay  men  t,  Slacumy.Pomeroyj 
6  Cranch,  221  j  2  Cond.  Rep.  351. 

223.  In  an  action  of  debt  on  a  recognisance, 
if  the  declaration,  in  setting  forth  the  recogni- 
sance, states  it  to  be  and  appear,  and  answer  a 
charge  for  beating  one.  and  the  recognisance  was 
to  be  and  appear  for  beating  one  who  died,  the 
variance  is  latal.  DiUingham  ▼.  The  U.  S., 
2  Wash.  C-  C.  R.  422. 

224.  In  an  action  on  a  bond,  if  the  condition 
is  not  parcel  of  the  obligation,  as  if  it  be  a  money 
penalty,  and  the  engagement  is  to  deliver  goods. 
It  is  not  niecessary  for  the  defendant  to  pleaa 
encore  pri»t.  Savory  v.  Goe,  3  Wash.  C.  C.  R. 
140. 

225.  The  declaration  on  an  embargo  bond  de- 
manded $20,000,  and  recited  the  statute  which 
aathorizes  the  United  States  to  demand  a  sum 
not  exceeding  $20,000,  and  not  less  than  $1000, 
which  it  averred  the  defendant  owed  and  de- 
tained. The  jury  found  a  verdict  for  $40,000 ; 
on  a  motion  to  arrest  the  judgment,  the  declara- 
tion was  held  good.  United  States  Y.Colt,  1  Peters' 
C.  C.  R.  145. 

226.  The  sum  may  depend  on  something  ex- 
trinsic which  may  be  averred^  as  a  promise  to 
pay  so  much  money  as  plaintiff  may  expend  in 
rehiring  a  ship,  which  may  be  recovered  in 
debt :  the  plaintiff  averring  that  the  sum  was 
expended.    Ibid. 

227.  In  an  action  of  debt  brought  in  the  cir- 
cuit court  in  New  Jersey,  on  a  judgment  obtained 
UL  Pennsylvania,  one  ot  the  defendants  pleaded 


that  he  had  not  been  served  with  process,  and 
had  not  appeared  in  the  suit  in  which  the  judg- 
ment had  been  awarded.  It  appearing  from  the 
record  that  there  had  been  a  general  appearance 
by  attorney,  and  all  the  pleadings  were  in  the 
names  of  both  defendants,  the  plea  was  adjudged 
defective.  Field  v.  Gibbs  et  d.,  1  Peters'  C.  C.  R. 
155. 

228.  A  replication  to  a  plea  of  the  statute  of 
limitations,  which  sets  up  two  distinct  answers 
to  it,  is  bad  for  duplicity.  Craig  v.  Broum, 
1  Peters'  C.  C.  R.  443. 

229.  Action  on  a  bond  executed  by  William 
Carson,  as  paymaster,  and  signed  by  A.  L. 
Duncan  and  John  Carson,  as  his  sureties,  condi- 
tioned that  William  Carson,  paymaster  for  the 
United  States,  should  perform  the  duties  of  that 
office  within  the  district  of  Orleans.  The  breach 
alleged  was  that  W.  C.  had  received  large  sums 
of  money  in  his  official  capacity,  in  his  lifetime, 
which  he  had  refused  to  pay  into  the  treasury 
of  the  United  States.  The  bond  was  drawn  in 
the  names  of  Abnej  L.  Duncan,  John  Carson, 
and  Thomas  Duncan,  as  sureties  for  William 
Carson,  but  was  not  executed  by  Thomas 
Duncan.  There  were  no  witnesses  to  the  bond, 
but  it  was  acknowledged  by  all  the  parties  to  it 
before  a  notary  public.  The  defendants,  the 
heirs  and  representatives  of  A.  L.  Duncan,  in 
answer  to  a  petition  to  compel  the  payment  of 
the  bond,  say  that  it  was  stipulated  and  under- 
stood, when  the  bond  was  executed,  that  one 
Thomas  Duncan  should  sign  it,  which  was  never 
done,  and  the  bond  was  never  completed,  and 
therefore  A.  L.  Duncan  was  never  bound  by  it : 
they  also  say,  that,  as  the  representatives  of  A. 
L.  Duncan,  they  are  not  liable  for  the  aUeged 
defalcation  of  William  Carson,  because  he  acted 
as  paymaster  out  of  the  limits  of  the  district  of 
Louisiana ;  and  the  deficiencies,  if  any,  occurred 
without  the  limits  of  the  said  district.  Before 
the  jury  were  sworn,  the  defendants  offered  a 
statement  to  the  court  for  the  purpose  of  obtain- 
ing a  special  verdict  on  the  fact&  according  to 
the  provisions  of  the  act  of  the  leffistature  of 
Louisiana,  of  1818.  The  court  would  not  suffer 
the  same  to  be  given  to  the  jury  for  a  special 
finding,  because  it  ''was  contrary  to  the  practice 
of  the  court  to  compel  a  jury  to  find  a  special 
verdict."  The  judge  chained  the  jury,  that  the 
bond  sued  upon  was  not  to  be  governed  by  the 
laws  of  Louisiana,  in  force  when  the  bond  was 
signed  at  New  Orleans ;  but  that  this  and  all 
similar  bonds  must  be  considered  as  having  been 
executed  at  the  seat  of  the  government  of  the 
United  States,  and  to  be  governed  by  the  prin- 
ciples of  the  common  law;  that  although  the 
copy  of  the  bond  sued  on,  which  was  certified 
from  the  treasury  department,  exhibited  a  scrawl 
instead  of  a  seal,  yet  they  had  a  right  to  presume 
that  the  original  bond  had  been  executed  ac- 
cording to  law  ]  and  that  in  the  absence  of  all 
proof  as  to  the  limits  of  the  district  of  New 
Orleans,  the  jury  was  bound  to  presume  that  the 
defalcation  occurred  within  the  district ;  and  if 
the  paymaster  acted  beyond  the  limits  of  the 
district,  it  was  incumbent  on  the  defendants  to 
prove  the  fact :    Held,  that  there  was  no  error 
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in  these  decinons  of  the  district  court  of  Louis- 
iana. This  is  an  official  bond,  and  was  given  in 
pursuance  of  a  law  of  the  United  States.  By 
this  law,  the  conditions  of  the  bond  were  fixed, 
and  also  the  manner  in  which  its  obligations 
should  be  enforced.  It  was  delivered  to  the 
treasury  department  at  Washington,  and  to  the 
treasury  did  the  paymaster  and  his  sureties  be- 
come tiound  to  pay  any  moneys  in  his  hands. 
These  powers,  exercised  by  the  federal  govern- 
ment, cannot  be  questioned.  It  has  the  power 
of  prescribing,  under  its  own  laws,  what  kind  of 
security  shall  be  given  by  its  agents  for  a  faithful 
discharge  of  their  public  duties.  And  in  such 
cases  the  local  law  cannot  affect  the  contract,  as 
it  is  made  with  the  government,  and  in  contem- 
plation of  law  at  the  place  where  its  principal 
powers  are  exercised.  DuncanU  Heirs  v.  Tht 
IT.  S.,  7  Peters^  435. 

230.  An  action  of  debt  was  instituted  against 
one  of  the  defendants,  in  a  joint  judgment 
against  two  defendants.  The  defendant  sued 
in  the  action,  demurred,  and  the  demurrer  was 
sustained.     Gilman  v.  nivis,  10  Peters,  298. 

231.  The  United  States  instituted  a  joint  action 
on  a  joint  and  several  bond^  executed  by  a  col- 
lector of  taxes  and  his  sureties.  The  defendant, 
the  principal  in  the  bond,  confessed  a  judgment 
by  cognovit  actionem,  and  the  United  States 
issued  an  execution  against  his  body,  upon  which 
he  was  imprisoned,  and  was  afterwards  dis- 
charged from  confinement  under  the  insolvent 
laws  of  the  United  States.  The  United  States 
afterwards  proceeded  against  the  other  defen- 
dants, and  on  the  trial  of  the  cause  before  a 
jury,  the  principal  in  the  bond,  he  having  been 
released  oy  his  co-obligors,  was  offered  as  a 
witness  by  the  defendants,  and  admitted  by  the 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond  on  condition  that  others  would 
execute  it,  which  they  did  not  do.  This  evidence 
was  properly  admitted.  The  U.  S.  v.  Lefflerj 
11  Peters,  86. 

232.  In  an  action  of  debt  on  a  bond  with  a 
collateral  condition,  nothinff  can  be  received  but 
what  the  obligor  is  entitled  to  upon  a  breach  of 
the  condition.  Massey  v.  Schott^  1  Peters'  C.  C.  R. 
132. 

3.  Betintte, 

233.  If  the  forfeiture  be  of  a  chattel,  an  action 
of  detinue,  not  an  action  of  debt,  is  proper.  Btd- 
lard  y.  BeU,  1  Mason's  C.  C.  R.  243. 

ACTION  OF  ASfVMPSIt. 

1.  General  rales  and  prindplee, Pace  54 

S.  Where  an  action  of  anNimptii  on  the  ease  will  lie,. .  54 
X  Evidence  in  an  action  of  aanimptit .*.....  55 

1.  Oeneral  Rtdee  and  Pruuiples, 

234.  Upon  a  verdict,  eVery  assumpsit  alleged 
in  the  declaration  is  to  be  taken  as  a  general 
assumpsit.  Marine  Ins,  Co.  of  Alexandria  v. 
Young,  1  Cranch,  332;  1  Cond.  Rep.  326. 

235.  In  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "  to  sell  the  same  ana 
render  a  reasonable  account ;"  damages  for  not 
remitting  when  exchange  was  favourable,  can- 


not be  recovered.    Pope  et  ai.  v.  Barret,  1  Ma- 
son, 117. 

236.  An  action  on  an  open  account  which  has 
been  assigned  to  a  third  person^  is  properly 
brought  in  the  name  of  the  origmal  creditor: 
but  the  debtor  may  off-set  in  such  action  all 
payments  made  to  the  assignor  on  account  of 
sucl  claim.  Winchester  v.  Haddey,  2  Crancfa, 
342;  1  Cond.  Rep.  415. 

237.  An  endorser  of  a  promissory  note,  pay- 
able to  order,  cannot  in  Virginia  maintain  an 
action  at  law  upon  the  note  against  a  remote 
prior  endorser;  but  he  mav  proceed  in  equity. 
Harris  v.  JohMton,  3  Cranoh,  31 1 ;  1  Cond.  Rep. 
543. 

238.  When  money  of  the  United  States  has 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  receired  in  an  offi- 
cial or  private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States;  and  they  may  maintain  an  action  of 
assumjwit  against  the  receiver  for  the  same. 
The  if,  S.  V.  Bu/ordy  3  Peters,  28. 

239.  The  ancient  doctrine  that  a  corporation 
can  act  in  matters  of  contract  under  its  seal  only, 
has  been  departed  from  by  modern  decisions } 
and  it  is  now  considered  tnat  the  agents  of  a 
corporation  may,  in  many  cases^  bind  it,  and 
subject  it  to  an  action  of  assumpsit.  Chesapeake 
and  Ohio  Cand  Company  v.  Knapp  and  others,  9 
Peters,  541. 

240.  When  a  special  contract  remains  open, 
the  plaintiff's  remedy  is  on  the  contract:  and  he 
must  set  it  forth  specially  in  his  declaration. 
But  if  the  contract  has  been  put  an  end  to,  an 
action  for  money  had  and  received  lies  to  reco- 
ver any  payment  that  has  been  made  under  it. 
Ibid. 

241.  It  is  a  well  settled  principle,  that  where 
a  roecial  contract  has  been  performed,  a  plain- 
tiff^ may  recover  on  the  general  counts.    Ibid. 

2;  Where  an  Action  of  Assumpsit  on  the  Case  trill 

lie. 

242.  Assumpsit  will  not  lie  on  a  policy  of  in- 
suranpe  under  seal ;  and  the  defect  is  not  cured 
bv  a  verdict.  Marine  Ins.  Co.  of  Alexandria  v. 
loung,  1  Cranch,  332;  1  Cond.  Rep.  326. 

243.  Upon  a  special  contract,  executed  on  the 
part  of  the  plaintiff,  indebitatus  assumpsit  will 
lie  for  the  price.  Bank  of  Columbia  v.  Patterson^ 
7  Cranch,  299;  2  Cond.  Rep.  501. 

244.  The  defendant  having  ordered  the  plain* 
tiff  to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  to  accept  and  pay  hitt 
bills ;  and  if  he  do  not,  plaintiff  may  recover  the 
amount  of  the  bills  anci  damages  and  costs  of 
protest,  (if  he  has  paid  them,)  upon  a  count  for 
money  paid,  laid  out,  and  expended  j  and  the 
bills  of  excnange  may  be  given  in  evidence  on 
that  count.  Higgs  v.  Lindsay,  7  Cranch,  500;  3 
Cond.  Rep.  585. 

245.  It  after  the  protest  of  the  bills,  the  plain 
tiff  sell  the  salt  without  orders,  it  shall  not  pre* 
judice  his  right  of  action,  although  he  render  no 
account  of  sales.    Und. 

246.  Upon  a  dale  of  land  at  auction,  if  the 
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terms  be  that  the  purchaser  shall  within  thirty 
days  give  his  notes  with  two  good  endorsers ; 
and  if  he  shall  fail  to  comply  within  the  thirty 
days*  then  the  land  to  be  resold  on  account  of 
the  first  purchaser :  the  vendor  cannot  maintain 
an  action  against  the  vendee  for  a  breach  of  the 
contract  until  a  resale  shall  have  ascertained  the 
deficit,  although  the  vendee  should  instruct  an 
attorney  to  draw  a  deed  and  insert  his  name  as 
purchaser.  Webster  et  al.  v.  Hobanj  7  Cranch| 
399;  2  Coud.  Rep.  546. 

247.  A  promissory  note  given  by  one  member 
of  a  commercial  company  to  another  member 
for  the  use  of  the  company,  will  maintain  an 
action  at  law  by  the  promisee  in  his  own  name 
against  the  maker,  notwithstanding  both  parties 
were  partners  in  that  company,  and  the  money 
when  received  would  belong  to  the  company. 
Van  Kess  v.  Forrest,  8  Cranch,  30;  3  Cond.  Rep. 
14. 

248.  Where  a  special  agreement  is  open  and 
subsisting  between  the  parties  at  the  time  the 
cause  of  action  arises,  a  general  indebitatus  as- 
sumpsit will  not  lie.  Perkins  v.  Hartj  11  Wheat. 
237 ;  6  Cond.  Rep.  287. 

249.  But  where  the  si>ecial  agreement  has 
been  executed  or  otherwise  dosed,  a  general 
indebitatus  assumpsit  may  be  maintained ;  but 
in  such  case  it  is  competent  for  the  defendant 
to  give  in  evidence  the  special  agreement,  for 
the  purpose  of  lessening  the  Quantum  of  damages 
to  which  the  plaintiff  woula  be  otherwise  enti- 
ded.    Ibid, 

250.  Nor  will  the  plaintiff  be  precluded  by 
the  circumstance  of  there  being  an  open  and 
subsisting  special  agreement,  from  recovering, 
under  the  ^neral  oounti^  a  compensation  for 
services  which  are  not  within  the  scope  of  the 
agreement.    Ibid. 

251.  If  money  be  delivered  b^  A  to  B,  to  be 

rid  over  to  C,  although  no  promise  is  made  by 
to  C,  yet  C  may  recover  the  money  from  B  by 
an  action  of  assumpdt.  Lawnuon  v.  Masony  3 
Cranch,  492;  1  Cond.  Rep.  605. 

252.  A  certificate  stating  a  debt  to  be  due  by 
the  United  States  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  him  by  the 
commissioners  for  settling  continental  claims; 
and  this  certificate  was  afterwards  funded  by 
him,  and  interest  on  the  same  was  paid  to  him. 
The  United  States  instituted  a  suit  for  the  reco- 
very of  the  amount  of  certificates  and  interest 
paid.  Held^  that  the  United  States  were  entitled 
to  recover  in  an  action  of  assumpsit,  they  having 
af&rmed  the  certificate.  Fenemorej  Plaintiff  in 
Error,  v.  Tke  U.  S.,  3  Ball.  357 ;  1  Cond.  Rep. 
162. 

253.  A  letter  from  (he  defendant  to  M.,  saving 
he  would  be  security  for  one  hundred  and  thirty 
barrels  of  corn,  payable  in  twelve  months,  will 
maintain  an  aclion  of  assumpsit  against  the 
writer  of  tke  letter,  by  any  person  who.  on  the 
faith  of  this  letter,  shedl  have  given  creait  to  M. 
for  the  com.  Latfirason  v.  Mason^  3  Cranch,  492; 
1  Cond.  Rep.  605. 

254.  Where  one  man  receives  money  which 
•ought  to  be  paid  to  another,  or  belongs  to  an- 
other^ an  ftction  of  assumpsit  lor  money  had  and 


received,  will  lie  in  favour  of  him  to  whom  of 
right  the  money  belongs;  and  this,  notwitk* 
standing  it  may  involve  a  trial  of  the  title  to  tm 
office,  if  the  party  has  once  been  in  possessioo. 
Allen  V.  M^Keen,  1  Sumner's  C.  C.  R.  276.         , 

255.  An  action  of  assumpsit  will  not  lie  in  the 
name  of  a  principal,  on  a  written  contract  made 
by  his  agent  in  his  own  name,  although  the  de- 
fendant may  have  known  the  defendant's  cha- 
rai  ter.  A  demurrer  to  the  declaration  was  ia 
such  a  case  sustained.  U.S.  y.ParnuUj  1  Paine^s 
C.  C.  R.  252. 

256.  Where  the  United  States  are  entitled  ta 
a  priority  of  payment,  they  may  bring  an  action 
of^assumfwil  against  the  assignee  for  money  had 
and  received  by  him  under  the  assignment. 
The  U.  S.  V.  Clarke,  1  Paine's  C.  C.  R.  629. 

257.  The  article  omitted  in  the  assignment 
was  a  debt  from  the  assignee  to  the  debtor  of 
the  United  States,  growing  out  of  a  previous 
partnership  between  them.  After  the  making 
of  the  assiffnment.  the  assignee  gave  the  debtor 
his  bond  tor  the  debt.  Held,  that  if  the  bond 
was  given  for  moneys  of  the  debtor  in  the  as- 
signee's hands  at  the  making  of  the  assignment, 
the  amount  might  be  recovered  in  assumpsit; 
but  not  if  it  grew  out  of  unsettled  partnership 
concerns.    Ilnd. 

258.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  funds  which  can  be  reached 
by  tne  action,  it  seems  that  he  is  not  entitled  to 
a  deduction  for  his  expenses  incurred  in  pre- 
serving the  property,  and  the  execution  of  his 
trust    Ibid. 

3.  Evidence  in  an  Action  of  Assumjtsit, 

259.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties,  on 
the  same  cause  of  action.  Young  et  ci.  v.  Blacky 
7  Cranch,  565;  2  Cond.  Rep.  607. 

260.  Under  non  assumpsit,  defendant  may 
give  in  evidence  any  thing  which  shows  that  no 
debt  was  due  at  the  time  the  action  was  com- 
menced:  whether  it  arise  from  an  inherent  de- 
fect in  tne  original  promise,  or  a  subsequent  dis- 
charge and  satisfaction.  Riggs  v.  Lindsaif^  7 
Cranch,  500;  2  Cond.  Rep.  585. 

261.  In  actions  of  assumpsit,  the  oontraot 
must  be  proved  as  laid ;  and  if  the  undertaking 
be  special,  it  must  be  so  stated,  or  the  variance 
will  be  fatal.  Pope  et  dt.  v.  Rerref,  1  Mason,  117. 

262.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  that  the  goods  were  the  joint  pro- 
perty of  D.  and  J. :  but  the  real  circumstances 
may  be  explained  by  parol.  Harris  v.  Jchnaton^ 
3  Cranch,  311 ;  1  Cond.  Rep.  543. 

263.  In  such  case,  if  part  of  the  goods  were 
the  sole  property  of  D..  and  the  residue  the  sole 
property  of  J.,  and  J.  nad  authority  from  D.  to 
sell  his  part,  J.  may  maintain  an  action  for  the 
whole  in  his  own  name.    IMdf. 

264.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties,  oa 
the  same  cause  of  action.  Young  et  at.  v.  Blaet^ 
7  Cranch,  565;  2  Cond.  Rep.  607. 
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in  these  decinons  of  the  district  court  of  Louis- 
iana. This  is  an  official  boncL  and  was  given  in 
pursuance  of  a  law  of  the  United  States.  Bv 
this  law,  the  conditions  of  the  bond  were  fixed, 
and  also  the  manner  in  which  its  obligations 
should  be  enforced.  It  was  delivered  to  the 
treasury  department  at  Washington,  and  to  the 
treasury  did  the  paymaster  and  bis  sureties  be- 
come liound  to  pay  any  moneys  in  his  hands. 
These  powers,  exercised  by  the  federal  govern- 
ment, cannot  be  questioned.  It  has  the  power 
of  prescribinff,  under  its  own  laws,  what  kmd  of 
security  shall  be  given  by  its  agents  for  a  faithful 
discharge  of  their  public  duties.  And  in  such 
cases  the  local  law  cannot  affect  the  contract,  as 
it  is  made  with  the  government,  and  in  contem- 
plation of  law  at  the  place  where  its  principal 
powers  are  exercised.  Duncan^ s  Heirs  v.  the 
U.  S.,  7  Peters^  435. 

230.  An  action  of  debt  was  instituted  against 
one  of  the  defendants,  in  a  joint  judgment 
against  two  defendants.  The  defendant  sued 
in  the  action,  demurred,  and  the  demurrer  was 
sustained.    Gilnum  v.  Rivesy  10  Peters,  298. 

231.  The  United  States  instituted  a  joint  action 
on  a  joint  and  several  bond^  executed  by  a  col- 
lector of  taxes  and  his  sureties.  The  defendant, 
the  principal  in  the  bond,  confessed  a  judgment 
by  cognovit  actionem,  and  the  United  States 
issued  an  execution  against  his  body,  upon  which 
he  was  imprisoned,  and  was  afterwards  dis- 
charged from  confinement  under  the  insolvent 
laws  of  the  United  States.  The  United  States 
afterwards  proceeded  against  the  other  defen- 
dants, and  on  the  trial  of  the  cause  before  a 
jury,  the  principal  in  the  bond,  he  having  been 
released  by  bis  co-obligors,  was  offered  as  a 
witness  by  the  defendants,  and  admitted  by  the 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond  on  condition  that  others  would 
execute  it,  which  they  did  not  do.  This  evidence 
was  properly  admitted.  Tke  U.  S,  v.  Leffier^ 
11  Peters,  86. 

232.  In  an  action  of  debt  on  a  bond  with  a 
collateral  condition,  nothing  can  be  received  but 
what  the  obligor  is  entitled  to  upon  a  breach  of 
the  condition.  Massey  v.  Sckoit,  1  Peters'  C.  C.  R. 
132. 

3.  Detinue. 

233.  If  the  forfeiture  be  of  a  chattel,  an  action 
of  detinue,  not  an  action  of  debt,  is  proper.  Btd' 
lard  v.  BeUf  1  Mason's  C.  C.  R.  243. 
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1.  Oemrd  Rtdee  md  Prineiplei* 

234.  Upon  a  verdict,  every  assumpsit  alleged 
in  the  declaration  is  to  be  taken  as  a  general 
assumpsit.  Marine  Ins.  Co.  of  Alexandria  v. 
Youngf  1  Cranch,  332;  1  Cond.  Rep.  326. 

235.  In  assumpsit  a^inst  a  consignee  of  goods, 
stating  the  contract  to  be,  "  to  sell  the  same  ana 
render  a  reasonable  account ;"  damages  for  not 
remitting  when  exchange  was  favourable,  can- 


not be  recovered.    Pope  et  d.  v.  Barret^  I  Ma- 
son, 117. 

236.  An  action  on  an  open  account  which  has 
been  assigned  to  a  third  person^  is  properly 
brought  in  the  name  of  the  origmal  creditor: 
but  the  debtor  may  ofT-set  in  such  action  all 
payments  made  to  the  assignor  on  account  of 
sucl  claim.  Winchester  v.  Hacldey,  2  Cranch, 
342;  1  Cond.  Rep.  415. 

237.  An  endorser  of  a  promissory  note,  pay- 
able to  order,  cannot  in  Virginia  maintain  an 
action  at  law  upon  the  note  against  a  remote 
prior  endorser ;  but  he  mav  proceed  in  equity. 
Harris  v.  Johnston^  3  Crancn,  311 ;  1  Cond.  Rep. 
543. 

238.  When  money  of  the  United  States  baa 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  received  in  an  offi- 
cial or  private  capacity,  there  can  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States;  and  they  may  maintain  an  action  of 
a8.sumj>sit  against  the  receiver  for  the  same. 
The  IT.  S.  V.  Buford,  3  Peters,  28. 

239.  The  ancient  doctrine  that  a  corporation 
can  act  in  matters  of  contract  under  its  seal  only, 
has  been  departed  front  by  modern  decisions ; 
and  it  is  now  considered  that  the  agents  of  a 
corporation  may,  in  many  cases^  bind  it,  and 
subject  it  to  an  action  of  assumpsit.  Chesapeake 
and  Ohio  Cand  Company  y.Knapp  and  (Ohersj  9 
Peters,  541. 

240.  When  a  special  contract  remains  open, 
the  plaintiff's  remedy  is  on  the  contract :  and  he 
must  set  it  forth  specially  in  his  declaration. 
But  if  the  contract  nas  been  put  an  end  to,  an 
action  for  money  had  and  received  lies  to  reeo* 
ver  any  payment  that  has  been  made  under  it. 
Ibid. 

241.  It  is  a  well  settled  principle,  that  where 
a  special  contract  has  been  performed,  a  plain- 
tin  may  recover  on  the  general  counts,    ibid. 

2;  Where  an  Action  of  Assumpsit  on  the  Case  vill 

lie. 

242.  Assumpsit  will  not  lie  on  a  policy  of  in- 
surance under  seal ;  and  the  defect  is  not  cured 
bv  a  verdict.  Marine  Ins.  Co.  of  Alexandria  v. 
Youngj  1  Cranch,  332;  1  Cond.  Rep.  326. 

243.  Upon  a  special  contract,  executed  on  the 
part  of  the  plaintiff,  indebitatus  assumpsit  will 
lie  for  the  price.  Bank  of  Columbia  v.  Patterson^ 
7  Cranch,  299;  2  Cond.  Rep.  501. 

244.  The  defendant  having  ordered  the  plain* 
tiff  to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  to  accept  and  pay  his 
bills ;  and  if  he  do  not,  plaintiff  may  recover  the 
amount  of  the  bills  anu  damages  and  costs  of 
protest,  (if  he  has  paid  them,)  upon  a  count  for 
money  paid,  laid  out,  and  expended^  and  the 
bills  of  excnange  may  be  given  in  evidence  on 
that  count.  Riggs  v.  Lindsay^  7  Cranch,  500;  S 
Cond.  Rep.  585. 

245.  If  after  the  protest  of  the  bills,  the  plain 
tiff  sell  the  salt  without  orders,  it  shall  not  pre* 
judice  his  right  of  action,  although  he  render  no 
account  of  sales.    Ibid. 

246.  Upon  a  sale  of  land  at  auctionj  if  the 
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terms  be  that  the  purchaser  shall  within  thirty 
days  give  his  notes  with  two  good  endorsers ; 
and  if  he  shall  fail  to  comply  within  the  thirty 
daysj  then  the  land  to  be  resold  on  account  of 
the  nrst  parchaser ;  the  vendor  cannot  maintain 
an  action  against  the  vendee  for  a  breach  of  the 
contract  until  a  resale  shall  have  ascertained  the 
deficit,  although  the  vendee  should  instruct  an 
attorney  to  draw  a  deed  and  insert  his  name  as 
parchaser.  Webster  et  al.  v.  Hoban^  7  Cranch, 
399 ;  2  Cond.  Rep.  546. 

247.  A  promissory  note  given  by  one  member 
of  a  commercial  company  to  another  member 
for  the  use  of  the  company,  will  maintain  an 
action  at  law  bv  the  promisee  in  his  own  name 
against  the  maker,  notwithstanding  both  parties 
were  partners  in  that  company,  and  the  money 
when  received  would  belong  to  the  company. 
Van  Ness  v.  Forrest^  8  Cranci^  30  j  3  Cond.  fiep. 
14. 

248.  Where  a  special  agreement  is  open  and 
subsisting  between  the  parties  at  the  time  the 
cause  of  action  arises,  a  eeneral  indebitatus  as- 
sumpsit will  not  lie.  Perkins  v.  Hartj  11  Wh^U. 
237;  6  Cond.  Rep.  287, 

249.  But  where  the  special  agreement  has 
been  executed  or  otherwise  dosed,  a  general 
indebitatus  assumpsit  may  be  maintained ;  but 
in  SQch  case  it  is  competent  for  the  deferHlant 
to  give  in  evidence  the  special  agreement,  for 
the  purpose  of  lessening  the  quantum  of  damages 
to  which  the  plaintiff  would  be  otherwise  enti- 
Ued.    Ibid. 

250.  Nor  will  the  plaintiff  be  precluded  by 
the  circumstance  of  there  being  an  open  and 
subsisting  special  agreement,  from  recovering, 
under  the  general  counts,  a  compensation  for 
services  wmch  are  not  within  the  scope  of  the 
agreement.    Ibid, 

251.  If  money  be  delivered  b^  A  to  B,  to  be 

rid  over  to  C,  although  no  promise  is  made  by 
to  C,  yet  C  may  recover  the  money  from  B  by 
an  action  of  assumpsit.  Lawrason  v.  Mason^  3 
Cranch,  492;  1  Cond.  Rep.  605. 

252.  A  certificate  stating  a  debt  to  be  due  by 
the  United  States  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  him  by  the 
commissioners  for  settling  continental  claims; 
and  this  certificate  was  afterwards  funded  by 
him,  and  interest  on  the  same  was  paid  to  him. 
The  United  States  instituted  a  suit  for  the  reco- 
very of  the  amount  of  certificates  and  interest 
paid.  Held^  that  the  United  States  were  entitled 
to  recover  in  an  action  of  assumpsit,  they  having 
affirmed  the  certificate.  Fenemorej  Plaintiff  in 
Error,  v.  Tke  U.  S^.,  3  Ball.  357 ;  1  Cond.  Rep. 
162. 

253.  A  letter  from  the  defendant  to  M.,  saying 
he  would  be  security  for  one  hundred  and  thirtv 
barrels  of  com,  payable  in  twelve  months,  will 
maintain  an  aclion  of  assumpsit  afiainst  the 
writer  of  tke  letter,  by  any  person  who,  on  the 
^th  of  this  letter,  shall  have  given  credit  to  M. 
lor  the  com.  Lawrason  v.  Mason^  3  Craach,  492; 
1  Cond.  Rep.  605. 

254.  Where  one  man  receives  money  which 
•ought  to  be  paid  to  another,  or  belongs  to  an- 
0mer^  an  action  of  assumpsit  for  money  had  and 


received,  will  lie  in  favour  of  him  to  whom  of 
right  the  money  belongs;  and  this,  notwitk* 
standing  it  may  mvolve  a  trial  of  the  title  to  tm 
oflice,  if  the  party  has  once  been  in  possessioo. 
Allen  V.  M^Keen^  1  Sumner's  C.  C.  R.  276.         , 

255.  An  action  of  assumpsit  will  not  lie  in  the 
name  of  a  principal,  on  a  written  contract  made 
by  his  agent  in  his  own  name,  although  the  d«> 
fendant  may  have  known  the  defendant's  cha- 
rai  ter.  A  demurrer  to  the  declaration  was  ia 
such  a  case  sustained.  U,  S,  v.  Parnule,  1  Paine^s 
C.  C.  R.  252. 

256.  Where  the  United  States  are  entitled  ta 
a  priority  of  payment,  they  may  bring  an  actioa 
of^assuroiwil  against  the  assignee  for  money  had 
and  received  by  him  under  the  assignment. 
The  U,  S.  V.  Clarke,  1  Paine's  C.  C.  R.  629. 

257.  The  article  omitted  in  the  assignment 
was  a  debt  from  the  assignee  to  the  debtor  of 
the  United  States,  growing  out  of  a  previous 
partnership  between  them.  After  the  making 
of  the  assiffnment.  the  assignee  gave  the  debtor 
his  bond  tor  the  debt.  Held,  that  if  the  bond 
was  given  for  moneys  of  the  debtor  in  the  as- 
signee's hands  at  the  making  of  the  assignment, 
the  amount  might  be  recovered  in  assumpsit; 
but  not  if  it  grew  out  of  unsettled  partnership 
concerns.    IM. 

258.  Where  assumpsit  is  brought  against  an 
assignee,  and  he  has  rands  which  can  be  reached 
by  the  action,  it  seems  that  he  is  not  entitled  to 
a  deduction  for  his  expenses  incurred  in  pre- 
serving  the  prc^rty,  and  the  execution  of  his 
trust.    Ibid, 

3.  Evidence  in  an  Action  of  Assumjtsit. 

259.  Upon  the  issue  of  non  assumpsit,  the  de» 
fendant  may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties  on 
the  same  cause  of  action.  Young  et  cl,  v.  Blackf 
7  Cranch,  565;  2  Cond.  Rep.  607. 

260.  Uuder  non  assumpsit,  defendant  may 
give  in  evidence  any  thing  which  shows  that  no 
debt  was  due  at  the  time  the  action  was  com- 
menced:  whether  it  arise  from  an  inherent  de- 
fect in  tne  original  promise,  or  a  subsequent  dis- 
chaige  and  satisfaction.  J^i'ggs  v.  Lindsajf^  7 
Cmnch,  500;  2  Cond.  Rep.  585. 

261.  In  actions  of  assumpsit,  the  oontraot 
must  be  proved  as  laid ;  and  if  the  undertaking 
be  special,  it  must  be  so  stated,  or  the  variance 
will  be  fatal.  Pope  et  at,  v.  Berret,  1  Mason,  117. 

262.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  and  J.,  is  not  conclu- 
sive evidence  that  the  goods  were  the  joint  pro- 
perty of  D.  and  J. ;  but  the  real  circumstances 
may  be  explained  oy  parol.  Harris  v.  Johnston^ 
3  Cranch,  311 :  1  Cond.  Rep.  543. 

263.  In  such  case,  if  part  of  the  goods  were 
the  sole  prc^rty  of  D..  and  the  residue  the  sole 
property  of  J.,  and  J.  nad  authority  from  D.  to 
sell  his  part,  J.  may  maintain  an  action  for  the 
whole  in  his  own  name.    Ibid. 

264.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment,  between  the  same  parties,  on 
the  same  cause  of  action.  Young  et  at,  v.  Blaek^ 
7  Cranch,  565;  2  Cond.  Rep.  607. 
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265.  Under  non  assumpsit,  defendant  may  give 
in  evidence  any  thing  wnich  shows  that  no  debt 
was  due  at  the  time  the  action  was  commenced, 
wjiether  it  arise  from  an  inherent  defect  in  the 
original  promise,  or  a  subsequent  discharge  and 
satisfaction.    Ibid» 

266.  £verY  thing  which  disaffirms  the  con- 
tractj  every  thing  which  shows  it  to  be  void,  may 
be  given  in  evidence  on  the  general  issue  in  an 
action  of  assumpsit.  Craig  etal,y.  The  Slate  of 
Missouri,  4  Peters,  410. 

267.  The  act  incorporating  the  bank  of  the 
commonwealth  of  Kentucky,  contains  a  provi- 
sion by  which  it  is  enacted  that  the  bank  shall 
receive  money  on  deposit  without  being  required 
to  give  an  obligation  under  seal  to  repay  it. 
This  enactment  must  be  construed  with  regard 
to  the  practice  of  banking,  and  the  general  un- 
derstanding of  mankind;  and  must  create  a  lia- 
bility to  the  depositor  by  the  simple  act  of  depo- 
siting, that  is,  an  assumpsit  in  law,  implied  from 
an  act  in  pais.  The  Bemk  of  the  Commontcealth 
of  Kentucky  v.  Wister  et  al.  2  Peters,  324. 

268.  Upon  the  deposit  being  made  in  the  Bank 
of  the  Commonwealth  of  Kentucky,  the  cashier 
gave  under  his  hand  a  certificate  that  <4here 
had  been  deposited  to  the  credit  of  the  phtintiffs 
below,  $7730.81,  which  is  subject  to  their  order 
on  presentation  of  this  certificate.''  The  deposit 
was  made  in  the  notes  of  the  bank,  and  when 
the  same  were  deposited,  and  when  demand  of 
payment  was  made,  the  notes  were  passing  at 
one-half  their  nominal  value.  When  the  certi- 
ficate was  presented  to  the  bank,  the  cashier 
offered  to  pay  the  amount  in  notes  of  the  bank, 
but  they  refused  to  receive  payment  in  any  thing 
but  gold  or  silver.  By  the  Court :  The  language 
of  the  certificate  is  expressive  of  a  general,  not 
a  specific  deposit ;  and  the  act  of  incorporation 
is  express,  that  the  bank  shall  pay  and  redeem 
their  bills  in  gold  or  silver.  The  transaction 
then  was  equivalent  to  receiving  and  depositing 
the  gold  or  silver  ]  if  the  bank  did  not  so  under- 
stand it,  they  might  have  refused  to  receive  it : 
and  the  plaintiffs  would  certainly  have  recovered 
the  gold  and  silver,  to  the  amount  upon  the  face 
of  the  bills.     Jbid.  325. 

269.  In  an  action  of  assumpsit,  where  a  part 
of  the  assigned  property  had  been  sold  at  auc- 
tion, under  the  airection  of  the  assignee,  it  was 
held  enouffh,  prima  facie,  to  show  that  ne  had 
received  the  price  for  wnich  it  was  sold.  The 
United  States  v.  Clarkej  1  P^ine's  C.  C.  Rep.  629. 

ACTION  OF  TRESPASS. 
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1.  Where  Trespass  will  lie, 

270.  Five  years  adverse  possession  of  a  slave 
in  Virginia  gives  a  ^ood  title,  upon  which  tres- 
pass may  be  maintained.  Brent  v.  Chapmanf  5 
Cranchf  358 ;  2  Cond.  Rep.  279. 

271.  The  commander  of  a  squadron  is  liable 
to  an  action  of  trespass  for  the  conduct  of  those 
who  are  under  his  command,  in  case  of  positive 
or  permissive  orders^  or  of  his  actual  presence 


and  co-operation  in  the  acts.     The  Eleanor,  8 
Wheat.  345  j  4  Cond.  Rep.  149. 

272.  Where  a  capture  has  actually  taken 
place,  with  the  assent,  either  express  or  implied, 
of  the  commander  of  a  squadron,  the  prize  mas- 
ter may  be  considered  as  bailee  to  the  use  of  the 
whole  squadron,  wlio  are  to  share  in  the  prize 
money ;  and  thus  the  commander  may  be  made 
responsible:  but  not  so  as  to  mere  trespasses, 
unattended  with  conversion  to  the  use  of  the 
squadron.    Ibid. 

273.  Owners  of  privateers  are  liable  for  the 
acts  of  the  commanders;  and  the  commander 
of  a  single  ship  is  liable  for  the  marine  trespasses 
of  his  subalterns,  when  acting  within  the  scope 
of  his  commands.    Ibid. 

274.  To  detain  for  examination  is  a  right 
which  a  belligerent  may  exercise  over  every 
vessel,  not  a  national  vessel,  that  he  meets  with, 
on  the  ocean ;  and  the  belligerent  is  not  answer- 
able for  any  injury  that  casually  results  from  the 
reasonable  exercise  of  this  rignt.    Und. 

275.  The  assumption  of  the  disguise  of  a 
friend  or  an  enemy,  is  a  lawful  stratagem  of 
war ;  and  he  who  resorts  to  it  is  not  liable  for 
the  loss  of  the  vessel  occasioned  by  the  crew 
refusing  to  perform  their  duty,  in  consequence 
of  the  stratagem.    Ibid, 

276.  In  an  action  for  a  tort  on  personal  pro- 
perty, possession,  accompanied  by  an  assertion 
of  ownership,  is  prima  facie  evidence  of  proper* 
ty :  documentary  evidence  is  necessary  only  to 
meet  other  testimony.  Bas  et  d.  v.  SteeUj  3 
Wash.  C.  C.  R.  381. 

277.  An  execution^  after  the  expiration  of  the 
time  within  which  it  is  made  returnable,  is  of  no 
force;  and  an  arrest  under  it  is  a  trespass. 
Stoyel  V.  Adams  et  al,  3  Day's  Rep.  1. 

278.  A  circuit  court  cannot  take  cognizance 
of  an  action  of  trespass  quare  clausum  fregit, 
committed  on  lands  within  the  United  States^ 
and  out  of  the  district  in  which  the  court  is  held. 
Livingston  v.  Jefferson^  4  Hall's  Am.  L.  Joum.  78. 

279.  An  action  of  trespass  quare  clausum  fre- 
git  is  a  local  action.    Ibid, 

280.  To  an  action  of  trespass  for  an  assault 
and  battery,  and  false  imprisonment,  the  defend- 
ant pleadecl  that  a  congress  was  held  and  sitting 
during  the  period  of  the  trespasses  complained 
of,  that  the  house  of  representatives  had  resolved 
that  tfie  plaintiff  had  been  guilty  of  a  breach  of 
the  privileges  of  the  house,  ana  of  a  high  con- 
tempt of  the  dignity  and  authority  of  the  same^ 
and  had  ordered  that  the  speaker  should  issue 
his  warrant  to  the  serjeant  at  arms,  commi^nding 
him  to  take  the  plaintiff  into  custody,  wherever 
to  be  found,  and  to  have  him  before  the  boose 
to  answer  to  the  said  chaige;  and  that  the 
speaker  did  accordingly  issue  such  a  warrant, 
reciting  the  said  resolution  and  order,  and  com- 
manding the  Serjeant  at  arms  to  take  the  plain- 
tiff into  custody,  &o.  and  delivered  the  saiot  war- 
rant to  the  defendant  the  serjeant  at  arms.  By 
virtue  of  which  warrant  the  defendant  arrested 
the  plaintiff,  and  conveyed  him  to  the  bar  of  the 
house^  where  he  was  heard  in  his  defence^ 
touching  the  matter  of  the  said  charge ;  and  the 
examination  being  adjourned  from  day  to  day. 
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and  the  house  having  ordered  the  plaintiff  into 
custody,  he  was  accordingly  detained  by  the  de- 
fendant, until  he  was  Sially  adjudged  to  be 
guilty,  and  convicted  of  the  charge  aforesaid, 
and  ordered  to  be  forthwith  brought  to  the  bar 
and  reprimanded  by  the  speaker,  and  then  dis- 
charged from  custcxly ;  and  after  being  thus  re- 
primanded, was  actually  discharged  from  the 
arrest  and  custody  aforesaid:  Held^  that  the 
matters  set  forth  in  the  plea  amounted  to  a  legal 
justification.  Anderson  v.  Dunn^  6  Wheat.  204  3 
5  Cond.  Rep.  69. 

281.  No  action  can  be  nmintained,  at  common 
law,  for  an  ill^^  capture  ]  if  the  supposed  tres- 
pass be  a  capture  as  prize,  it  cannot  be  sustained ', 
for  if  the  decision  of  the  question  of  prize  or  no 
prize  be  involved,  it  exclusively  belongs  to  the 
admiralty.  Sonnaire  et  ai,  v.  Aeating,  2  Gallis. 
325. 

282.  Every  marine  capture  is  at  the  peril  of 
the  party.  The  captor  must,  therefore,  show 
just  grounds  for  the  violence,  or  he  is  liable  to 
an  action  of  trespass  for  damajges ;  and  before  he 
can  have  a  condemnation  of  the  vessel,  he  must 
prove  the  ship  to  be  enemies'  property.  Miller 
et  dL,  V.  The  Resolution,  2  Dall.  Rep.  1. 

283.  An  officer  of  a  belligerent  vessel  of  war 
cannot  be  arrested  or  sued  in  the  neutral  nation, 
at  the  suit  of  or  at  the  instance  of  individuals  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.  The 
United  States  v.  Peters,  3  Dall.  129  j  1  Cond.  Rep. 
60. 

284.  A  vessel  belonging  to  citizens  of  the 
United  States,  then  neutral,  being  captured  by  a 
belligerent,  and  run  on  shore  by  the  prize  crew 
to  avoid  recapture  by  the  other  belligerent,  and 
totally  lost;  another  prize  vessel  and  cargo, 
within  the  limits  of  the  United  States,  being  at- 
tached by  the  original  American  owner,  an 
agreement  was  made  between  the  parties  that 
the  attached  property  should  be  sold,  and  the 
proceeds  paid  mto  court,  to  abide  the  issue  of  a 
suit  instituted  asainst  the  captors  for  damages : 
Held,  that  the  defendants  bemg  answerable  for 
the  property  destroyed,  whatever  might  have 
been  the  irregularity  of  attaching  other  property 
of  the  captors,  it  was  complete!  v  obviated  by  the 
agreement.  Del.  Col.  v.  Amofd,  3  Dall.  333;  1 
Cond.  Rep.  150. 

285.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  world  :  and  the  measure  of  such 
responsibility  is  the  lull  value  of  the  property 
injured  or  destroyed.    Ibid. 

286.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  high  seas 
without  probable  cause,  is  liable  to  make  resti- 
tution in  value,  with  damages  and  costs,  even 
although  the  vessel  is  taken  out  of  his  possession 
by  a  superior  force :  and  the  owner  is  not  bound 
to  look  to  the  recaptor.  but  may  abandon,  and 
hold  the  original  captor  liable  for  the  whole  loss. 
MaUy  V.  Shattuek,  3  Cranch,  458 ;  1  Cond.  Rep. 
597. 

287.  Trespass  lies  against  a  collector  of  mOitia 
fines,  who  distrains  for  a  fine  imposed  b^  a  court 
martial  on  a  person  not  liable  to  militia  duty ; 


the  court  martial  having  no  jurisdiction  of  such 
cases.  Wise  v.  Withers,  3  Cranch,  331;  1  Cond. 
Rep.  552. 

288.  Where  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained.  The  Anna  Maria,  2  Wheat.  327 ;  4 
Cond.  Rep.  139. 

289.  To  enable  aplaintifi*  to  maintain  trespass 
or  trover  for  an  injurv  to  personal  property,  the 
plaintiff  must  have  nad,  at  the  time  the  injury 
was  done,  either  actual  or  constructive  posses- 
sion of  the  thing,  as  well  as  a  general  or  con- 
structive property  in  it.  Corfleld  v.  Coryell,  4 
Wash.  C.  C.  R.  371. 

290.  Trespass  lies  against  a  collector  of  taxes 
for  imprisoning  a  party  who  is  taxed  as  an  in- 
habitant of  a  town,  if  he  is  not  an  inhabitant ; 
for  the  assessors  luive  no  right  to  tax  a  person 
not  an  inhabitant ;  and  if  they  do,  it  is  an  excess 
of  jurisdiction.  Thnuton  v.  Martin,  5  Mason's 
C.  C.  R.  497. 

291.  An  action  of  trespass  on  lands  is  a  local 
action,  and  the  trespasser  is  not  liable  to  an  ac- 
tion unless  he  is  found  within  the  jurisdiction 
where  the  lands  lie.  Livingston  v.  Jefferson,  1 
Biockenbrough's  C.  C.  R.  203. 

2.  Pleadings  in  the  Action  of  Trespass. 

292.  If  a  suit  be  brought  against  the  seizing 
officer  for  the  supposed  trespass,  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  to  tne  action.  If  after  a  decree 
of  condemnation,  then  that  fact  may  be  pleaded 
as  a  bar;  if  after  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure,  then  that  may  be 
pleaded  as  a  bar ;  if  after  an  acquittal,  witnout 
such  certificate,  the  officer  is  without  any  justifi- 
cation for  the  seizure,  and  it  is  definitively  set- 
tled to  be  a  tortious  act.  Gelston  etd.Y.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

293.  If  to  an  action  of  trespass  in  a  state  court 
for  a  seizure,  the  seizing  omcer  plead  the  fact 
of  forfeiture  in  his  defence,  without  averring  a 
lis  pendens  or  a  condemnation,  or  an  acc^uittal 
with  a  certificate  of  reasonable  cause  of  seizure, 
the  plea  is  bad ;  for  it  attempts  to  put  in  issue 
the  question  of  forfeiture  in  a  state  court.    Ibid, 

294.  The  statute  of  June  5,  1794,  chap.  226, 
sect.  3d,  prohibiting  the  fitting  out  any  ship.  Sic. 
for  the  service  of  any  foreign  prince  or  state,  to 
cruise  against  the  subjects,  &c.  of  any  other  fo- 
reign prince  or  state,  does  not  apply  to  any  new 
government,  unless  it  has  been  acknowledged 
By  the  United  States,  or  by  the  government  of 
the  country  to  which  such  new  state  belonged ; 
and  a  plea  which  sets  up  a  forfeiture  under  that 
act,  in  fitting  out  a  ship  to  cruise  against  such 
new  state,  must  aver  such  recognition,  or  it  is 
bad.    Ibia. 

295.  A  plea  justifying  a  seizure  under  this 
statute,  need  not  state  the  particular  prince  or 
state  by  name  against  whom  the  ship  was  in- 
tended to  cruise.     Ibid. 

296.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7th  sect,  of  the  act,  under  the 
express  instructions  of  the  president,  must  aver 
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.    kaew  a  suit  would  be  brought;  this  is  evidence 
of  conversion.    Ibid. 

339.  To  enable  a  plaintiff  to  maintain  trespass 
on  trover,  for  an  injury  to  personal  property,  the 
plaintiff  must  have  had,  at  the  time  of  tne  in- 
jury, either  actual  or  constructive  possession  of 
the  property^  as  well  as  a  general  or  constructive 
property  in  it.  Corfield  v.  CoryeUj  4  Wash.  C. 
C.  R.  371, 

340.  In  trover,  a  mere  demand  and  refusal  is 
not,  in  all  cases,  evidence  of  convernon.  Where 
the  demand  is  made  by  an  agent,  and  the  refusal 
is  for  defect  of  authonty  in  the  agent,  or  for  re- 
fusal to  show  his  authority,  it  is  not  evidence  of 
a  conversion.  Aliter,  where  there  is  no  request 
to  see  the  authority,  and  the  refusal  to  deliver 
the  property  turns  on  other  and  distinct  grounds. 
WaU  V.  Potter^  2  Mason,  C.  C.  IL  77. 

341.  A  received  goods  from  B  &  C,  on  an 

rement  that  A  should  take  them  for  sale  from 
e  to  nlace,  pay  the  invoice  price  for  such  as 
were  sola,  and  return  those  unsold,  being  credit- 
ed with  the  invoice  price  of  the  goods  returned, 
and  he  to  receive  the  surplus  of  the  sales  over 
the  invoice  price.  The  goods  were  put  up  in 
New  York,  and  were  brought  into  Pennsvlvania 
for  sale,  where  they  were  attached  by  tne  cre- 
ditors of  A,  for  debts  due  by  him  before  he  re- 
ceived the  goods.  A  abandoned  the  goods, 
returned  to  New  York,  and  returned  the  invoices 
to  B  &  C.  B  &  C  could  recover  in  trover  against 
the  sheriff  for  takinff  the  goods  as  the  property 
of  A.  Merrill  if  Foster  v.  Rinker,  1  Baldwin^s 
C.  C.  R.  628. 
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342.  A  letter  from  the  defendants  to  J.  M., 
saying  they  would  be  his  security  for  one  hun- 
dred and  thirty  barrels  of  com,  payable  In  twelve 
months,  will  maintain  an  action  of  assumpsit 
against  the  defendants  upon  the  faith  of  the  let- 
ter, in  favour  of  any  one  who  has  pven  credit  to 
J.  M.  for  the  com.  Lawrason  v.  Mason^  3  Cranch 
Rep.  492 ;  1  Cond.  Rep.  605. 

343.  A  letter  of  credit,  addressed  by  mistake 
to  John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  John  and 
Jeremiah  for  goods  furnished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendants,  and  parol  proof  cannot  be  ad- 
mitted to  make  it  such.  It  is  not  a  case  of  fraud, 
ambiguity  or  mistake,  on  the  part  of  the  plain- 
tiffs. Grant  v.  NayloTj  4  Cranch,  224 ;  2  Cond. 
Rep.  95. 

344.  The  construction  of  a  letter  of  credit,  or 
guarantee,  must  be  the  same  in  a  court  of  equity 
as  in  a  court  of  law ;  and  any  facts  which  might 
be  introduced  in  one  court  to  explain  the  trans- 
action, may  be  introduced  into  tne  other.  Rttt- 
teU  V.  Claris  Executors  et  al.f  7  Cranch,  69;  2 
Cond.  Rep.  417. 

345.  To  chaise  one  person  with  the  debt  of 
another,  the  undertaking  must  be  clear  and  ex- 
plicit.   Ibid. 

346.  It  is  the  dnty  of  him  who  gives  credit  to 
another,  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 


notice  to  the  latter  of  the  extent  of  his  engage* 
ment.    Ibid. 

347.  A  fraudulent  representation  will  subject 
the  person  giving  it  to  the  damages  sustained  by 
the  person  trusting  to  it.    Ibid. 

348.  A  misrepresentation  of  the  solidity  of  a 
mercantile  house^  made  under  a  mistake  of  the 
fact,  without  any  mterest,  or  fraudulent  intentk>n, 
is  not  a  sufficient  ground  on  which  an  action  can 
be  sustained ;  although  t^e  plaintiff  may  have 
sustained  daniage  by  reason  of  such  misrepre- 
sentation.   Ibid. 

349.  A  merchant  who  endorses  the  bills  of 
another  on  the  faith  of  the  guarantee  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  the 
principal  debtor,  and  of  the  guarantee,  resort  to 
a  trust  fund^  created  by  the  principal  debtor  for 
the  indemnity  of  the  guarantee,  for  the  amount 
for  which  the  guarantor  was  liable.    Ibid. 

350.  When  the  guarantor  is  insolvent,  a  court 
of  equity  will  not  decree  the  money  raised  for 
his  indemnity  to  be  paid  to  him,  without  security 
beinff  first  given  that  the  debt  of  the  principal 
will  be  paid.    Ibid. 

351.  In  case  of  a  warranty  and  inderonitv,  a 
judgment  against  the  person  to  be  indemnined, 
if  fairly  obtained,  especially  if  on  notice  to  the 
warrantor,  is  evidence  in  the  suit  against  the 
warrantor,  on  his  contract  of  indemnity.  Clark's 
Executors  v.  Carringtonj  7  Cranch,  308 ;  2  Cond. 
Rep.  507. 

862.  B.,  a  merchant  in  New  York,  wrote  to 
L.,  a  merchant  in  New  Orleans^  on  the  9th  of 
January,  1806,  stating  that  a  ship  belonging  to 
T.,  of  r.,  was  ordered  to  New  Orleans,  for  freight, 
and  requesting  L.  to  procure  a  freight  for  her, 
and  to  purchase  and  put  on  board  of  her  five 
hundred  bales  of  cotton,  on  the  owner's  account, 
'^for  the  payment  of  shipments  on  owner's  ac- 
count, the  bills  of  T.  on  me,  at  sixty  days,  will 
meet  due  honour."  On  the  13th  of  February 
next,  the  same  request  was  repeated  in  another 
letter,  and  enclosing  a  letter  from  T.  to  L.,  givinc^ 
L.  instructions ;  and  T.  continued  to  correspond 
with  L.,  adding, ''  thy  bills  on  me  for  T.'s  account 
will  meet  due  honour."  On  the  24th  of  July, 
1806,  B.  wrote  again  to  L.  on  the  same  subject, 
adding,  ''  the  owners  wish  her  loaded  on  their 
own  account,  for  the  payment  of  which  thy  bills 
on  me  will  meet  due  honour  at  stxt^  days'  sight." 
L.  proceeded  to  purchase  and  ship  cotton,  and 
drew  bills  on  T..  which  were  paid.  He  after- 
wards drew  two  bills  on  T.,  in  New  York,  which 
were  protested  for  non-payment,  he  having  in 
the  mean  time  failed;  and  about  two  years  after- 
wards drew  bills  on  B.  for  the  balance  due,  in- 
cluding the  two  protested  billeL  damages  and 
interest.  Held,  that  the  letters  of  February  13th 
and  July  24th,  contained  no  revocation  of  the 
letter  in  the  undertaking  of  January  9th ;  that 
although  the  bills  on  T.  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  the 
right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills,  but  that  L  had  still 
a  right  to  recover  on  the  original  guarantee. 
Heldf  also,  that  L.,  by  making  his  election  to 
draw  on  f.j  in  the  first  instance,  did  not  thereby 
preclude  himself  from  resorting  to  B.,  whose 
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undertaking  was,  in  effect,  m  promiae  to  famish 
the  funds  necessary  to  carry  the  adventure  into 
execution.  Heldj  also,  that  L.  had  a  right  to 
recover  from  B.  the  commissions,  disbursements, 
and  other  charges  of  the  transaction.  Lanusse  v. 
Barker^  3  Wheat.  101 ;  4  Cond.  Rep.  204. 

353.  A  letter  stating,  ^^my  son  W.  mentioned 
to  me,  that  in  consequence  of  your  esteem  and 
friendship  for  him,  you  had  caused  and  placed 
property  of  yours  and  your  brother's  in  his  hands 
loi  sale,  and  that  it  is  probable,  from  time  to 
time,  you  may  have  considerable  transactions 
together ;  on  my  part  I  think  proper  to  guaranty 
to  you  the  conduct  of  my  son,  and  shiEill  hold 
m^'self  liable,  and  do  hold  myself  liable  for  the 
faithful  dischai^  of  all  his  engagements  to  you, 
both  now  and  m  future,"  will  extend  to  a  part- 
nership <^bt  incurred  by  W.  to  the  two  brotners. 
Drummand  v.  Pratman^  12  Wheat.  515  j  6  Cond. 
Rep.  620. 

354.  In  such  a  case,  the  record  of  a  Judgment 
confessed  by  the  principal,  W.,  to  R.  D.,  as  sur- 
viving partner  of  R.  &  C.  D.,  for  the  amount  of 
the  debt  due  by  W.  to  the  partnership  firm,  was 
held  to  be  admissible  in  evidence,  inter  alia,  to 
charge  the  Guarantor  under  his  letter  of  gua- 
rantee.   Ibid. 

355.  A  letter  of  credit  was  written  by  Edmond- 
BtOD,  of  Charleston,  South  Carolina,  to  a  com- 
mercial house  at  Havana,  in  favour  of  J.  and  T. 
Robson,  for  fifty  thousand  dollars,  "  wluch  sum 
they  may  invest  through  you  in  the  produce  of 
your  island."    On  the  arrival  of  Thomas  Robson 
in  Havana,  the  house  to  whom  the  letter  of  Mr. 
Edmondston  was  addressed,  was  unable  to  un- 
dertake the  business,  and  introduced  Thomas 
Robson  to  Drake  and  Mitchel,  merchants  at  that 
place,  exhibiting  to  them  the  letter  of  credit 
from  Mr.  £dmond.<tton.    Drake  and  Mitchel,  on 
the  faith  of  the  letter  of  credit,  and  at  the  re- 
quest of  Thomas  Robson.  made  latiee  shipments 
of  cofTee  to  Charleston,  lor  which  they  were,  by 
agreement  with  Thomas  Robson,  to  draw  upon 
Goodhue  and  Co.  of  New  Yorky  at  sixty  days, 
where   insurance  was  to  be  made.     Of  this 
agreennent  Edmondston  was  informed,  and  he 
confirmed  it  in  writing.    For  a  part  of  the  cost 
of  the  cofiee  so  shipped,  Drake  and  Mitchel 
drew  bills  on  New  York,  which  were  paid ;  and 
afterw^ardsi  in  consequence  of  a  change  in  the 
rate  of  exchange,  they  drew  for  the  balance  of 
the  shipments  on  London,    This  was  approved 
of  by  J.  and  T.  Robson,  but  was  ndt  communi- 
cated to  Edmondston.    To  provide  for  the  pay- 
ment of  the  bills  dnwn  on  London  by  Drake 
and  Mitchel,  the  agents  of  J.  and  T.  Robson  re- 
mitted bills  on  London,  which  were  protested  for 
non-payment ;  and  Drake  and  Mitcnel  claimed 
from  Edmondstor,  under  the  letter  of  credit, 
payment  of  their  bills  on  London.    Held,  that 
Mr.  Edmondston  was  not  liable  for  the  same. 
Edinondston  v.  Drake  and  Mitchel,  5  Peters, 
624 

356.  It  would  be  an  extraordinary  departure 
from  that  exactness  and  precision,  which  is  an 
important  principle  in  the  law  and  usase  of 
merchants,  if  a  merchant  should  act  on  a  letter 
of  credit,  such  as  that  in  this  case,  and  hold  the 
Vol.  I.  — 6 


writer  responsible,  without  giving  notice  to  him 
that  he  had  acted  upon  it.    Ibid, 

357.  Action  upon  the  following  letter  of  gua- 
rantee, written  by  the  defendants  and  delivered 
to  the  plaintifis :  "  Our  friend,  Mr.  Chester  Ha- 
ring,  to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or 
endorsement  of  his  paper,  or  advances  in  cash ; 
in  order  to  save  you  from  harm  in  so  doing,  we 
do  hereby  bind  ourselves,  severally  and  jointly, 
to  be  responsible  to  you  at  any  time  for  a  sum 
not  exceeding  8000  dollars^  should  the  said  C.  H. 
£Btil  to  do  so."  One  count  m  the  declaration  was 
for  money  lent,  and  money  had  and  received. 
Heldy  that  upon  a  collateral  undertaking  of  this 
sort,  no  such  suit  is  maintainable.  Douglass  v. 
Reynoidsj,  7  Peters,  113. 

358.  The  depositions  of  several  witnesses,  i 
clerks  in  the  counting-house  of  the  ])laintiffs, 
were  admitted  on  the  trial  of  the  cause,  in  which 
the  witnesses  stated,  that  they  knew  that  a  letter 
of  credit  was  considered  by  the  plaintiff  aa 
covering  any  balance  due  by  C.  H.  to  them,  for 
advances  from  time  to  time,  to  the  amount  of  8000 
dollare ;  that  advances  were  made,  and  monejrs 
paid  by  them  on  account  of  C.  H.  from  the  time 
of  receiving  the  said  letter,  predicated  on  the 
letter  always  protecting  the  plaintiffs  to  the 
amount  of  8000  dollars;  and  that  it  was  consi- 
dered in  the  counting-house  as  a  continuing  letter 
of  credit,  and  so  acted  upon  by  the  plaintiffs. 
Heldy  that  this  evidence  was  rightly  admitted  to 
establish  that  credit  had  been  given  to  C.  H.  on 
the  faith  of  it,  from  time  to  time,  and  that  it  waa 
treated  by  the  plaintiffs  as  a  continuing  ^ua« 
lantee;  so  that  if,  in  point  of  law,  it  was  entitled 
to  that  character,  the  plaintiffs'  claim  might  not 
be  open  to  the  suggestion  that  no  such  advances, 
acceptances,  or  endorsements  had  been  made 
upon  the  credit  of  it.  The  evidence  was  not 
open  to  the  objection,  that  it  was  an  attempt,  by 
parol  evidence,  to  explain  a  written  contract. 

359.  Nothing  can  be  clearer,  upon  principle, 
than  that  if  a  letter  of  credit  is  given,  but  in  fact 
no  advances  are  made  upon  the  faith  of  it,  the 
party  is  not  entitled  to  recover  for  any  debts  due 
to  him  from  the  debtor  in  whose  favour  it  was 
given,  which  have  been  incuiK||^  subsequently 
to  the  guarantee,  and  without  any  reference  to 
it.    Ibid. 

360.  The  guarantee  in  this  case  covered  suc- 
cessive advances,  acceptances  and  endorse- 
ments made  by  tne  plaintiffs,  to  the  amount  of 
8000  dollars  at  any  subsequent  times,  toties  quo- 
ties,  whenever  the  antecedent  transactions  were 
dischaiged.  It  was  a  continuing  guarantee. 
nrid, 

361.  Every  instrument  of  this  sort  ought  to 
receive  a  fair  and  reasonable  interpretation  ac- 
cording to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded 
si^ification  or  liberal  construction,  beyond  the 
fair  import  of  its  terms.    Ibid. 

362.  The  cases  of  Russell  v.  Clarke's  Execu- 
tors, 7  Cranch's  Rep.  69 ;  2  Peters'  Condensed 
Reports,  417 ;  and  Drununond  v.  Prestman,  18 
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W^eat.  Rep.  515 ;  6  Good.  Bap.  620,  cited  and 
approved.    Ibid* 

363.  A  party  giTiog  a  letter  of  ^arantee  has 
a  right  to  Knew  whether  it  is  aoeepted,and  whe- 
ther the  person  to  whom  it  is  addressed  means 
to  give  credit  <m  the  footing  of  it,  or  not.  It  ma^ 
be  most  materia],  not  only  as  to  his  respon«bi- 
lity,  but  as  to  fatare- rights  and  proceedings.  It 
may  regulate,  in  a  great  measure,  his  coarse  of 
conduct,  and  his  exercise  of  vigilance  in  regard 
to  the  party  in  whose  favour  it  is  given.  Espe- 
cially it  is  important  in  the  ease  <n  a  eontinuuig 
guarantee,  since  it  oiay  guide  his  judgment  in 
recalling  or  suspending  it.    ttid. 

364.  If  this  had  be^  the  <sMe  of  a  gnarantee 
limited  to  a  single  tmnsaction,  it  would  have 
been  the  duty  of  the  plaintifie  to  have  given  no- 
tice of  the  advances,  acceptances  or  endorse- 
ments made  voder  i^  within  a  reasonable  time 
after  tiiey  were  made.  But  this  being  a  conti- 
nuing guarantee,  in  which  the  parties  contem- 
plate a  series  of  tmnsaetions,  and  as  soon  as  the 
defendants  had  received  notice  of  the  accept- 
ance, they  must  jieeessarily  have  understcmi 
that  there  would  be  soecesaive  advances,  ac- 
ceptances, and  endorsements,  which  would  be 
renewed  and  discharged  from  time  to  time  3 
there  is  no  general  principle  upon  which  to  rest, 
that  notice  of  each  successive  transaction,  as  it 
arose,  should  be  gtvea.  All  that  could  oe  re- 
quired would  be,  Ifaat  when  all  the  transactions 
under  the  guaiantee  were  closed,  notice  of  the 
amount  for  which  the  guarantors  were  responsi- 
ble, should,  within  a  reasonable  time  afterwards, 
be  communicated  to  them.    Und, 

365.  A  demand  of  payment  of  the  sum  ad- 
vanced under  the  guarantee,  should  be  made  of 
the  person  to  whom  the  same  was  made  ]  and 
in  case  of  non-payment  by  him,  notice  of  such 
demuid  and  non-payment  should  have  been 
given  in  a  reasonable  time  to  the  paiantors, 
otherwise  they  would  be  dtschaiiged  from  the 
guarantee.  By  the  very  terms  of  this  guarantee, 
as  well  as  by  the  general  principles  of  law,  the 
guarantors  are  only  coUacerally  liable  upon  the 
failure  of  the  principal  debtor  to  pay  the  debt. 
A  demand  upon  him,  and  a  failure  on  his  part 
to  perform  his  engagements,  are  indispensable 
to  constitute  a  casus  ftsderis.  The  creditors  are 
not  bound  to  institute  legal  proceedings  against 
the  debtor;  but  thev  are  bound  to  use  reasona- 
ble diligence,  to  Tosike  demand,  and  to  give  no- 
tice of  non-payment    Ibid. 

366.  An  account  was  stated  between  the 
plaintiffs  and  Chester  Haring,  showing  an  appa- 
rent balance  against  Haring  of  22,573  dollars ; 
and  at  the  foot  of  the  account  the  plaintiffs  gave 
a  receipt  for  several  promissory  notes,  payable 
at  distant  periods,  dated  on  the  same  day  with 
the  account.  The  notes  were  drawn  by  C.  Har- 
ing, and  endorsed  by  Daniel  Greenleaf.  The 
receipt  stated  that  '^  the  notee^  when  discounted, 
the  proceeds  to  go  to  the  credit  of  this  account.'' 
The  notes  were  discounted,  and  the  proceeds 
received  by  the  plaintiffs  but^  being  unpaid,  they 
were  prote.<ited ;  notice  of  their  non-payment  was 
given  to  the  enaorsers,  and  they  were  afterwards 
taken  up  by  the  plaintiffs  as  endorsers  thereof. 


AeU,  if  the  plaintiffs  below,  by  their  endorse- 
ments, were  comp^kbie  to  pay^  and  did  after- 
wards pay  the  notes  upon  their  dishonour  by  the 
maker,  and  these  notes  fell  within  the  scope  of 
the  guarantee,  they  might,  without  question,  re- 
cover the  amount  from  the  guarantors.    Ibid. 

367.  He  who  receives  any  note  upon  which 
third  persons  are  responsible  as  a  conditional 
payment  of  a  debt  due  to  himself,  is  bound  to 
nse  due  diligence  to  collect  it  oif  the  parties 
thereto  at  maturity,  otherwise  by  lus  laches  the 
debt  will  be  discfaiarffed.    J6ti2. 

368.  L.,  at  MempTus,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  k  D.  wished  to  draw  on  them  for  2000  dol- 
lars, saying,  '^  Please  accept  their  draft,  and  I 
hereby  guaranty  the  punctual  payment  of  it." 
In  a  letter  of  the  same  date,  to  one  of  the  firm 
of  N.  &  D.,  he  says,  "I  send  a  guarantee  for 
2000  dollars.  The  balance  I  have  no  doubt  youi 
friend  W.  will  do  for  you."  N.  &  D.  drew  a  bill 
on  D.  &  Co.  for  4250  dollars,  which  they  accept- 
ed ;  and,  after  having  paid  the  draft,  they  gave 
notice  to  L.  that  they  looked  to  him  for  the  mo- 
ney. No  notice  was  given  by  D.  &  Co.  to  L. 
that  they  intended  to  accept,  or  had  accepted 
and  acted  upon  the  guarantee,  before  they  paid 
the  draft.  The  drawers  of  the  bill  did  not  reim- 
burse D.  &  Co.  for  any  part  of  it.  An  action  was 
instituted  to  recover  2000  dollars  from  L.,  being 
part  of  the  bill  for  4250  dolhirs.  HM,  that 
although  the  bill  was  drawn  for  4250  dollars,  the 
guarantee  would  have  operated  to  bind  L.  for  the 
sum  of  2000  dollars  included  in  it,  if  notice  of 
the  acceptance  of  it  had  been  given  by  D.  &  Co. 
to  L. ;  but  having  omitted  to  give  such  notice, 
or  that  they  intended  to  accept,  or  had  apceptea 
and  acted  on  the  guarantee,  L.  was  not  liable  to 
D.  &  Co.  for  any  part  of  the  bill  for  4250  doUars. 
Lee  V.  Dick,  10  Peters,  482. 

369.  A  guarantee  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understanding 
of  the  parties,  without  any  strict  technical  nicety. 
Ibid. 

370.  If  the  guarantee  stood  alone,  unexplained 
by  the  letter  which  accompanied  it,  it  would  un- 
doubtedly be  limited  to  a  specific  draft  for  2000 
dollars,  and  would  not  cover  that  amount  in  a 
bill  for  a  larger  sum :  but  the  letter  which  ac- 
companied it  fully  justifies  the  oonclunion,  that 
the  defendant  undertook  to  guaranty  2000  dol 
lars  in  a  draft  for  a  larger  amount.  The  lettet 
and  guarantee  were  both  written  by  the  defend- 
ant, on  the  same  sheet  of  paper,  bear  the  same 
date,  and  may  be  construed  together  as  consti 
tuting  the  guarantee.    Ibid. 

371.  The  decision  of  the  court  in  the  case  of 
Douglass  and  others  v.  Reynolds  and  others,  7 
Peters,  125,  affirmed.  In  that  case  the  court 
held,  that  a  party  giving  a  letter  of  guarantee 
has  a  right  to  know  whether  it  is  accepted  ]  and 
whether  the  person  to  whom  it  is  addressed, 
means  to  give  credit  on  the  footing  of  it  or  not. 
It  may  be  most  material,  not  only  as  to  his  re- 
sponsfbility,  but  as  to  future  rights  and  proceed- 
ings. Tt  may  regulate,  in  a  great  measure,  his 
course  of  conduct,  and  his  exercise  ol  vigilance 
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in  regard  to  the  party  in  whoee  faTOur  it  is  p^ren. 
Especially  it  is  important  in  case  of  a  oootinaing 
guarantee,  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.  This  last  remark  by 
no  means  warrants  the  oooolusion  that  notice  is 
not  necessary  in  a  guarantee  of  a  single  transac- 
tiou ;  but  only  that  the  reason  of  the  rule  appLies 
more  forcibly  to  a  oootinuing  guarantee.    Aid. 

372.  The  same  strictness  of  proof,  as  to  the 
time  in  which  notice  of  the  intention  to  act  under 
the  guarantee,  is  to  be  given  to  charge  a  party 
upon  his  guarantee,  as  would  be  necessary  to 
support  an  action  upon  the  bill  itself,  when  by 
the  law  of  merchants  a  demand  upon,  and  refusal 
by  the  aoceptora  most  be  proved  in  order  to 
charge  any  other  party  upon  the  bill.  There  are 
many  cases  where  the  guarantee  is  of  a  specific, 
existing  iiemand.  by  a  promissory  note  or  other 
evidence  of  a  deot,  and  such  guarantee  is  given 
upon  the  note  itself,  or  with  a  reference  to  it  and 
recognition  of  it,  when  no  notice  would  be  ne- 
cessary. The  sfuarantor,  in  such  case^  knows 
precisely  what  Ee  guaranties,  and  the  extent  of 
nis  responsibility  ]  and  any  further  notice  to  him 
would  be  useless.  But  when  the  guarantee  is 
prospective,  and  to  attach  upon  future  transac- 
tions, and  the  guarantor  uninibrmed  whether  his 
guarantee  has  been  accepted  and  acted  upon  or 
not^  the  fitness  and  jostice  of  the  rule  reauiring 
notice  is  not  supported  by  considerations  that  are 
unwarrantable.    IM. 

373.  Instruments  of  guarantee^  in  commercial 
cases,  should  receive  a  liberal  mterpretation,  a 
iJEur  and  reasonable  interpretation,  so  as  to  attain 
the  object  for  which  the  instrument  is  designed, 
and  the  purposes  to  which  it  is  applied.  Lauh 
rence  v.  M^Almont  et  ol.,  2  Howard,  449. 

374.  A  valuable  consideration,  however  small 
or  nominal,  if  given  or  stipulated  for  in  good 
faith,  is,  in  the  absence  ol  fraud,  sufiicient  to 
support  an  action  on  any  parol  contract;  and 
this  is  equally  true  as  to  contracts  of  guarantee, 
as  to  other  contracts.     Ibid.  452. 

375.  Where  a  mercantile  guarantee  is  pre- 
ceded by  a  recital,  definite  in  its  terms,  and  to 
which  tne  general  words  obviously  refer,  the 
rule  of  limiting  the  liability  within  the  terms  of 
the  recital,  in  restraint  of  the  general  words,  ap- 
plies. Courts  constantly  refer  to  cases  arising 
on  bonds  with  conditions  for  the  rule  of  construc- 
tion, and  apply  it  to  coromereial  guarantees. 
Opinion  of  the  court  per  Catron,  Justice.  Bell 
et  d,  V.  Brg^on,  1  Howard,  184. 

376.  Letters  of  guarantee  are  usually  written 
by  merchants,  rarely  with  caution,  and  scarcely 
ever  with  precision ',  they  refer,  in  most  cases, 
to  various  circumstances,  and  extensive  com- 
mercisil  dealings,  in  the  briefest  and  most  casual 
manner,  without  regard  to  form;  leaving  much 
to  inference,  and  their  meaning  open  to  ascer- 
tainment from  extrinsic  circumstances,  and  facts 
accompanying  the  transaction,  without  referring 
to  which  they  could  rarely  be  understood  by 
merchants  or  by  courts  of  justice.  The  at- 
tempt, therefore^  to  brinff  them  to  a  stand* 
ard  of  construction  founoed  on  principles  not 
known  or  regarded  by  writers,  could  not  do 
otherwise  thui  produce  confusion.    Such  has 


been  the  consequence  of  attempts  to  subject  thia 
description  of  commercial  engagement  to  the 
same  rules  of  interpretation  applicable  to  bonds, 
and  similar  precise  contracts.    Ibid.  186. 

377.  In  an  action  founded  upon  a  letter  con« 
tainin^  this  clause,  "  the  object  of  the  present 
letter  is  to  reauest  you,  if  convenient,  to  furnish 
them  (S.  and  H.)  with  any  sum  they  may  want. 
as  far  as  fifty  thousand  dollars,  say  fifty  thousana 
doUara.  The3r  will  reimburse  you  the  amount, 
together  with  interest,  as  soon  as  arrangements 
can  be  made  to  do  it ;  and  as  our  embargo  can- 
not be  continued  much  lon^r,  we  apprehend 
there  will  be  no  difficulty  m  this,  we  shall 
hold  ourselves  answerable  to  you  for  the 
amount :"  Held,  this  was  not  an  original,  abso- 
lute undertaking,  but  a  guarantee:  that  it  co- 
vered advances  only  to  S.  and  H.  (who  were  then 
partnera)  on  partnerehip  account,  and  not  ad- 
vances to  either  of  the  parties  separately;  on  his 
separate  account ;  that  the  authority  thus  given 
by  the  guarantor  was  revoked  by  a  dissolution 
of  the  partnership ;  and  no  advances  made  after 
a  full  notice  of  such  dissolution,  were  within  the 
guarantee;  that  the  letter  did  not  amount  to  a 
continuing  guarantee  for  money  advanced,  toties 
qooties,  from  time  to  time,  to  the  amount  of  fifty 
thousand  dollare;  but  for  a  single  advance  of 
money  to  that  amount :  that  when  once  advances 
were  made  to  the  amount  of  fifty  thousand  dol- 
lars, no  subsequent  advances  were  within  the 
guarantee,  although  at  the  time  of  such  farther 
advances  the  sum  actually  advanced  had  been 
reduced  oelow  fifty  thousand  dollars,  by  the  re- 
imbursement of  the  debtors.  Cremer  v.  Higgifi' 
son  et  al.,  1  Mason,  323. 

378.  If  upon  a  letter  of  guarantee,  addressed 
to  a  particular  person,  advances  are  made  upon 
the  faith  of  the  guarantee,  it  is  the  duty  of  the 
person  so  making  the  advances  to  give  notice, 
within  a  reasonable  time,  to  the  guarantor,  of  the 
amount  of  the  advances,  and  that  reliance  was 
placed  upon  the  guarantee  to  ensure  the  pay- 
ment; otherwise  the  guarantor  is  discharged 
from  all  responsibility.    Ibid. 

379.  Where  money  is  advanced  to  a  partner- 
ship under  a  guarantee,  and  the  partnership  is 
dissolved,  and  the  debt  then  earned,  at  the  re- 
quest of  the  debtors,  to  their  separate  accounts, 
according  to  their  proportion  ot  interest  in  the 
partnership ;  and  the  creditor  gives  the  partnera 
separately  a  credit  for  such  proportion,  and  dis- 
chaiges  the  partnerehip  account,  by  carrying  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor;  the  latter  is  discharged 
from  all  responsibility.    Ibid. 

380.  If  a  creditor  will  undertake  to  give  a 
new  credit  to  the  debtor,  and  thereby  materially 
to  change  the  situation  of  a  surety,  and,  a  for- 
tiori, of  a  guarantor,  the  latter  is  absolved  from 
all  responsibility,  unless  he  has  notice  of,  and 
becomes  party  to,  the  new  transactions,    ibid. 

381.  A  guarantee  of  the  notes  of  A  cannot  be 
applied  as  a  guarantee  of  the  notes  of  A  and  B. 
Russell  V.  Perkins,  1  Mason,  368. 

382.  The  guarantee  cannot  be  construed  be- 
yond the  plain  and  obvious  import  of  its  lan^ 
gnage.    imd. 


64 


ACTION. 


Action  on  a  Warrmnty«>-Actioo  of  AcooonL — Account  Render. 


383.  Upon  a  guarantee  to  the  plaintiff  of  all 
notes  of  A  which  he  should  endorse^  to  the 
amount  of  ten  thousand  dollars,  the  plaintiff  en- 
Jorsed  notes  of  A  to  the  stipulated  amount,  at 
several  banks ;  and  when  the  notes  became  due, 
they  were  taken  up  at  the  banks,  and  new  notes, 
signed  by  A  and  B  his  partner,  and  endorsed, 
were  received  by  the  banks  in  their  stead.  It 
was  held  that  the  guarantee  did  not  apply  to  the 
new  notes,  and  that  by  such  substitution  the  old 
notes  were  extinguished.    Ibid. 

384.  One  who  has  become  surety  for  another 
cannot  recover  the  amount  of  his  responsibility, 
without  showing  that  he  had  paid  it  before  ac- 
tion brought.  Pigou  v.  French^  1  Wash.  C.  C.  R. 
278. 

ACTION  ON  A  WARRANTT. 

385.  In  an  action  on  a  covenant  of  warranty, 
it  is  necessary  for  the  plaintiff  to  allege  in  his 
declaration,  substantially,  an  eviction  by  title 
paramount.  Day  et  al,  v.  Chism,  10  Wheat.  449 ; 
6Cond.  Rep.  181. 

386.  No  torraal  words,  however,  are  prescribed 
in  which  this  allegation  is  to  be  made ;  and  an 
averment  that  the  said  0.  had  not  a  cood  and 
sufRcient  title  to  the  said  tract  of  land,  and  by 
reason  thereof  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due 
course  of  law,  is  sufficient.    Ibid. 

387.  An  advertisement  of  goods  for  sale,  giv- 
ing them  a  higher  character  than,  upon  exami- 
nation, they  turn  out  to  merit,  will  not  amount 
to  a  warranty,  where  the  purchaser  relies  upon 
his  own  personal  inspection.  Calhoun  v.  VeccniOf 
3  Wash.  C.  C.  R.  165. 

ACTION  or   ACCOUNT. 

388.  An  account  current,  sent  by  a  foreign 
merchant  to  a  merchant  in  the  United  States, 
and  not  objected  to  for  two  yeais,  is  deemed  an 
account  stated,  and  throws  the  burden  of  proof 
upon  him  who  received  and  kept  it  without 
objection.  Freeland  v.Heron^  7  Cranch,  147  j  2 
Cond.  Rep.  449. 

389.  An  account  closed  by  a  cessation  of  busi- 
ness between  parties  is  not  an  account  stated. 
Mandeville  et  al.y.  Wilson^  5  Cranch,  15;  2  Cond. 
Rep.  175. 

390.  The  st<atement  and  discharge  of  an  ac- 
count for  money  lent  and  advanced,  is  no  bar  to 
a  claim  for  any  other  demand  not  included  in 
the  settled  account.  Perkins  v.  HarVs  ExectUors^ 
n  Wheal.  237  ;  6  Cond.  Rep.  287. 

391.  A  settled  account  is  only  prima  facie 
evidence  of  its  correctness;  it  may  be  impeach- 
ed by  proof  of  unfairness,  or  mistakes  in  law  or 
fact :  and  if  it  be  confined  to  particular  items  of 
account,  it  includes  nothing  in  relation  to  other 
items.    Ibid. 

392.  A  promissory  note  given  and  received  in 
discharge  of  an  open  account,  is  a  bar  to  an  ac- 
tion on  the  open  account,  although  the  note  be 
not  paid.  Sheehy  v.  Mandeville^  6  Cranch,  253 ; 
2  Cond.  Rep.  362. 

393.  In  an  action  of  account  on  a  reference  to 
auditors  under  a  judgment  quod  coinputet,  all 
articles  of  account  between  the  parties,  incurred 


since  the  commencement  of  the  suit,  are  to  be 
included  by  the  auditors ;  and  the  wnole  trans- 
actions  between  them  are  to  be  brought  down 
to  the  time  when  they  made  an  end  of  the  ao> 
count.  Couscher  v.  Tuolamj  4  Wash.  C.  C.  EL 
442. 

394.  In  such  an  action,  the  report  of  the  aa» 
ditors  is  not  objectionable,  stating  ^'  that  plaintiff 
has  no  legal  demand  against  the  defendant  at 
present^'  on  the  ground  that  it  is  not  certain  and 
final.  But  it  is  objectionable,  because  the  report 
does  not  state  the  account ;  w^hich  should  always 
be  done  in  the  judgment,  quod  computet.    Ibtd. 

395.  In  an  action  of  account,  the  defendant 
pleaded  plene  computassit.  The  plaintiff  had 
consignea  to  him  a  quantity  of  goods  to  sell  on 
commission,  and  the  defendant  had  agreed  to 
return  those  unsold .  He  sold  a  part,  and  returned 
to  the  plaintiff  an  account,  in  which  he  debited 
himself  with  all  the  goods,  and  credited  the 
sales,  leaving  a  larse  balance  of  goods  unsold 
and  not  returned.  Ileld^  that  the  plea  was  not 
maintained,  the  account  rendered  not  amounting 
to  a  full  accx)unting,  so  long  as  part  of  the  goods 
remained  unsold,  and  not  returned.  The  plain* 
tiff  could  not  have  maintained  an  action  of  in* 
simul  computassit,  for  the  balance  of  the  account. 
Read  v.  Bertrandj  4  Wash.  C.  C.  R.  656. 

396.  An  action  upon  an  open  account,  which 
has  been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor. 
But  in  the  action  the  debtor  may  set  off  all  pay- 
ments made  to  the  assignor,  and  claims  against 
him.  Winchester  v.  Hockley ^  2  Cranch's  Rep. 
342;  1  Cond.  Rep.  415. 

397.  It  is  a  good  plea  to  an  action  at  law  for 
an  account,  that  the  defendant  has  accounted 
before  suit  brought  to  the  person  from  whom  the 
money  had  been  receivea,  or  to  the  person  to 
w*hom  he  was  bound  to  account  for  it,  or  directed 
to  pay  it ;  or  that  the  money  had  been  received 
for  an  object  which  had  been  accomplished ;  or 
that  he  never  was  the  bailiff  or  receiver  of  the 
plaintiff  to  render  an  account.    Baker  v.  Biddle^ 

1  Baldwin's  C.  C.  R.  418. 

398.  No  account  against  the  master  of  a  ves- 
sel is  chargeable  to  the  master,  unless  it  is  pre- 
sented in  a  reasonable  time,  so  that  the  master 
may  charge  it  to  the  owners  before  settling  his 
accounts  with  them .  Bains  v.  The  Schooner  James 
cmd  Catharine^  1  Baldwin's  C.  C.  R.  544. 

ACCOUNT  RENDER. 

399.  Where  the  declaration  in  account  render, 
states  a  case  in  which  the  action  might  be  sus- 
tained at  common  law,  and  the  evidence  shows 
it  to  be  a  case  of  one  tenant  in  common  suing 
another,  the  variance  is  fatal.   Jordan  v.  Wilkins, 

2  Wash.  C.  C.  R.  483. 

400.  If  the  declaration  charge  the  defendant, 
as  baihff  of  certain  goods  of  the  plaintiff,  to 
make  profit  for  the  plaintiff,  and  as  receiver  of 
certain  sums  of  money  of  the  plaintiff,  from  A  B, 
and  the  evidence  is  of  money  received  on  the 
joint  account  of  plaintiff  and  defendant,  as  part* 
ners,  the  variance  is  fatal.    Ibid. 

401.  If  the  plaintiff  means  to  proceed  upon 
the  statute  of  Anne,  he  must  state  his  case  truly 
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in  the  declaration,  and  ace  irding  to  the  circum- 
stanceB  of  the  same.    Ibid 

.  402.  A  judgment  of  quod  computet,  in  account 
render,  is  an  interlocutory  judgment,  trom  which 
DO  writ  of  error  will  lie ;  and,  therefore,  com- 
pletely within  the  control  of  the  court  in  which 
n  is  rendered,  and  may  be  opened  at  a  term  sub- 


411.  It  is  not  necessary  that  an  executor  of  a 
will  made  in  Virginia,  devising  land  in  Kentucky 
to  him,  should  take  out  letters  testamentary  in 
Kentucky,  to  enable  him  to  maintain  ejectment 
for  the  land.  Doe  v.  M^Farland  et  at.,  9  Cranch, 
151;  3Cond.  Rep.  317. 

412.  The  remedies  in  ejectment,  in  the  courts 


sequent  to  that  in  which  it  was  entered.  Kitchen  of  the  United  States,  are  to  be  at  common  law 


or  equity ;  not  according  to  the  practice  of  the 
state  courts,  but  according  to  the  principles  of 
common  law  and  ^uity,  as  distinguished  and 
defined  in  England.  Therefore,  a  title  which, 
upon  general  principles,  is  merely  equitable, 
will  not  support  an  ejectment  uidess  the  statutes 
of  the  state  have  changed  it  into  a  legal  title. 
Robinson  Y.  Campbellj  3  Wheat.  212;  4  Cond. 
Rep.  235. 

413.  But  when,  by  the  statutes  of  a  state,  a 
title^  which  would  otherwise  be  deemed  merely 
eqiutable.  is  recognised  as  a  legal  tide,  or  a 
title  whicn  would  be  good  at  law,  is,  under  cir- 
cumstances of  an  equitable  nature,  declared 
void ;  the  rights  of  the  parties  may,  in  such  a 
case,  be  as  fully  considered  in  a  suit  at  law  in 
the  courts  of  the  United  States,  as  they  would 
be  in  any  state  court.    Ibid. 

414.  A  conveyance  by  the  plaintiff's  lessor 
during  the  pendency  of  an  action  of  ejectment, 
can  operate  only  on  his  reversionary  interests, 

the  court  appealed  from,  becomes  a  part  of  the  I  and  cannot  extinguish  the  prior  lease.    The  ex- 
Jaw  of  the  case,  and  must  control  the  decision.  |  istence  of  such  a  lease  is  a  fiction,  but  it  is  up- 


V.  Strawbridgej  4  Wash.  C.  C.  R,  84. 
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1.  General  Principles, 

403.  The  court  will  not  compel  the  defendant 
in  an  ejectment  to  proceed  to  trial,  until  the 
costs  of  a  former  suit,  in  which  the  plaintiff  had 
been  nonsuited,  had  been  paid.  IiursVs  Lessee 
V.  Jones,  4  Dallas'  Rep.  352. 

404.  In  ejectment  at  least,  if  not  in  every  pos- 
sible case,  the  decision  of  the  Supreme  Court 
most  conform  to  the  state  of  rights  of  the  parties 
at  the  time  of  its  own  judgment  ]  so  that  a  treaty, 
although  ratified  subsequent  to  the  decision  of 


Fairfax  v.  Hunler^s  Lessee^  7  Cranch,  603,  632  -^ 
2  Cond.  Rep.  622.  ' 

405.  In  general  a  recovery  in  ejectment^  like 
other  judgments,  binds  only  parties  and  privies. 
Chirac  etal.y,  Reinicker,  1 1  Wheat.  280;  6  Cond. 
Rep.  310. 

406.  The  general  rule  is,  that  remedies,  in 
respect  to  real  property,  are  to  be  pursued  ac- 
cording to  the  lex  loci  rei  sits.  Robinson  v. 
Campbelly  3  Wheat.  212;  4  Cond.  Rep.  235. 

407.  The  action  of  ejectment  is  a  possessory 
action ;  and  the  plaintiff,  to  entitle  himself  to 
recover,  must  have  the  right  of  possession: 
whatever  takes  away  the  right  of  possession, 
will  deprive  him  of  the  remedy  by  ejectment. 
City  of  Cincinnati  v.  Whitej  6  Peters,  431. 

2.  When  Ejectment  will  lie. 

408.  In  Pennsylvania,  a  party  may  recover  an 
ejectment  upon'an  equitable  title ;  such  title  is 
considered  as  giving  a  legal  right  of  entry.  The 
right  having  become  an  established  legal  right, 
and  having  incorporated  itself  as  such  with  pro- 
perty and  tenures,  it  remains  a  legal  right,  not- 
withstanding any  new  distribution  of  powers, 
and  mt\st  be  regarded  by  the  common  law  courts 
of  the  United  Stai&s,  as  a  rule  of  decision.  Simms^ 
Lessee  v.  Irvine^  3  Dall.  425;  1  Cond.  Rep.  198. 

409.  In  Vermont,  tenants  in  common  may 
maintain  a  joint  action  of  ejectment.  Hicks  et 
al.  V.  Rogers^  4  Cranch,  165;  2  Cond.  Rep.  69. 

410.  One  tenant  in  common  cannot,  in  ge- 
neral, maintain  an  action  of  eje^ment  against 
his  oo-tenant,  without  an  actual  ouster.  Bar- 
nitz^  Lessee  ▼.  Casey^  7  Cranch.  456 ;  2  Cond. 
Rep.  561. 

6* 


held  for  the  purposes  of  justice.  If  it  expire 
during  the  pendency  of  a  suit,  the  plaintiff  can- 
not recover  his  term  in  law,  without  procuring 
an  enlai^ment  of  it  by  the  court ;  ancf  can  pro- 
ceed only  for  antecedent  damages.    Ibid. 

415.  Where  the  defendant,  in  an  action  of 
ejectment  brought  in  North  Carolina,  for  lands 
in  that  state,  has  been  in  possession  under  title 
in  himself,  and  those  under  whom  he  claims,  for 
a  period  of  seven  years,  and  upwards,  such  pos- 
session is  by  the  statute  of  limitations  of  that 
state,  a  conclusive  legal  bar  against  the  action 
by  an  adverse  claimant ;  unless  such  a  claimant 
bring  himself,  by  positive  proof,  within  some  of 
the  disabilities  provided  for  by  that  statute.  In 
the  absence  of  such  proof,  the  title  shown  by 
the  party  in  possession  is  so  complete  as  to 
prove,  in  an  action  upon  a  covenant  asainst  in- 
cumbrances, that  a  recovery  obtained  by  the 
adverse  claimant,  w&s  not  by  a  paramount  legal 
title.  Somerville^s  Executors  v.  Hamilton^  Wheat. 
230;  4  Cond.  Rep.  436. 

416.  Notice  of  an  ejectment  suit,  or  defence 
of  the  suit,  by  a  person  not  tenant  in  possession 
or  defendant  on  record,  does  not  make  him  party 
to  the  suit  in  contemplation  of  law^  ro  as  to 
conclude  his  rights.  Chirac  v.  RetniJeerj  11 
Wheat.  280;  6  Cond.  Rep.  310. 

417.  In  an  action  of  ejectment  brought  against 
a  third  person,  he  cannot  object  that  the  title  of 
the  lessor  of  the  plaintiff,  founded  on  a  convey- 
ance by  a  trustee  of  the  legal  estate,  is  invalid, 
because  in  making  it  the  trustee  had  abused  his 
trust.  Even  those  who  may  be  injured  can 
have  redress  only  in  equity. '  Lessee  of  Bayard 
V.  Colefaxj  4  Wash.  C.  C.  R.  38. 
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3.  Pleadings  and  Practice  in  the  Action  of 

Ejectment. 

418.  In  ejectment,  an  amend ment,  so  as  to 
enlai^e  the  term  laia  in  the  declaration,  will  be 
permitted  in  the  discretion  of  the  court;  bat 
where  a  court  refuses  to  allow  such  amendment, 
it  is  no  ground  for  writ  of  error.  Den  ex  dem, 
of  Walden  v.  Craig,  9  Wheat.  576 ;  6  Cond.  Rep. 
687. 

419.  Motion  in  arrest  of  judgment  because 
the  declaration  against  the  casual  ejector  was 
wrongly  entitled,  and  for  other  defects  in  it,  was 
refused,  because  the  declaration  de  novo  to 
which  (lefendant  had  pleaded  was  right.  Lessee 
of  Huidekooper  v,  Burrowes,  1  Wash.  C.  C.  R. 
109. 

420.  An  outstanding  leeal  estate  cannot,  in 
Pennsylvania,  be  set  up  to  bar  a  plaintiff  entitled 
to  the  equitable  estate.  Lessee  of  DeUmcey  v. 
M^Kean,  1  Wash.  C.  C.  R.  354. 

421.  After  a  judgment  has  been  obtained  in 
Pennsylvania,  in  an  action  of  ejectment  for  the 
non-payment  of  rent,  and  possession  has  been 
delivered )  the  court  will  not,  on  motion,  restore 
the  possession,  on  tender  of  the  rent  due,  parti- 
cularly when  the  amount  due  is  disputed  be- 
tween the  parties.  Lessee  of  Camac  v.  Alltcinej 
1  Wash.  C.  C.  R.  466. 

422.  An  action  of  ejectment  cannot  be  main- 
tained in  the  circuit  court  in  Pennsylvania,  upon 
an  equitable  title  alone.  Carson^s  Lessee  v.  nou- 
dinoty  2  Wash.  C.  C.  R.  33. 

423.  The  return  of  the  marshal  of  service  of 
the  declaration  in  ejectment,  stating  that  he  had 
served  it  on  H.  and  C.  on  the  premises,  by  show- 
ing it  to  H.  and  delivering  a  copy  at  the  dwell- 
ing-house of  H.  and  C.  on  the  premises,  said  C. 
being  absent,  and  the  copy  left  in  the  presence 
of  liis  wife;  is  defective,  in  not  stating  that  a 
copy  of  the  declaration  was  delivered  to  H.,  and 
another  to  the  wife  of  C,  and  that  the  notice  was 
read  and  explained  to  them.  It  should  also  have 
stated  that  H.  and  C.  were  tenants  in  common. 
Lessee  of  Campbell  v.  Harper  et  a/.,  3  Wash.  C. 
C.  R.  356. 

424.  If  both  tenants  inhabit  one  house,  and 
this  appears  by  the  return,  it  is  sufficient  to  de- 
liver one  copy.    Ibid, 

425.  Affidavit  of  service  is  necessary  only 
where  it  is  not  done  by  an  officer  of  the  court. 
Ibid. 

426.  It  is  regular  to  take  a  rule  upon  the  ten- 
ant in  possession  to  appear  on  some  day  during 
the  court  to  which  the  declaration  is  returned, 
and  to  sign  judgment  if  such  appearance  is  not 
entered  within  the  term  prescribed;  reserving, 
howevcF,  to  the  tenant  tne  right  to  have  the 
judgment  vacated,  if  an  appearance  be  entered 
afterwards,  and  during  the  same  term,  if  the 
session  should  continue  beyond  the  period  stated 
in  the  rule.    Ibid. 

427.  It  is  not  necessary  that  such  rule  should 
be  served  on  the  tenant.    Ibid. 

428.  The  correct  rule  relative  to  joining  par- 
ties in  an  ejectment,  is  stated  in  5  Johns.  Hep. 
278 ;  that  where  two  or  more  persons,  holding 
separate  and  distinct  possessions  of  the  land  sued 


for,  are  united  in  the  same  declaration,  jointly 
enter  into  the  same  common  rule,  and  plead 
jointly,  judgment  may  be  given  against  them 
separately,  if  their  separate  possessions  are  found 
by  the  jury ;  and  there  is  no  difference  whether 
the  separate  possession  of  each  defendant  is 
found  by  the  jury,  or  stated  in  the  demurrer  to 
evidence.  Lessee  of  Bayard  v.  Colefax  et  cd^  4 
Wash.  C.  C.  R.  38. 

429.  Pending  the  action,  the  premises  were 
sold  under  a  mortgage,  and  purchased  by  M.,  to 
whom  the  defendant,  for  a  valuable  considera- 
tion, delivered  possession,  and  afterwards  went 
to  tne  clerk's  office  and  confessed  judgment ;  on 
which  a  habere  facias  was  issued,  and  possession 
delivered  to  the  plaintiff.  On  motion,  the  judg- 
ment and  execution  weie  set  aside,  and  the  cause 
reinstated ;  but  as  the  substitution  of  M.  as  the 
defendant  would  have  ousted  the  court  of  its 
jurisdiction,  the  court  ordered  that  the  suit  should 
stand  in  the  name  of  the  original  parties,  and  that 
M.  should  give  security  for  costs,  &c.  Le^su 
of  Thomas  v.  Nevjton^  1  Peters'  C.  C.  R.  444. 

430.  To  a  scire  facms  to  revive  a  judgment  in 
ejectment,  for  the  term  and  damages,  the  de- 
fendant cannot  plead  a  conveyance  by  the  lessor 
of  the  plaintiff,  made  subsequent  to  the  judg- 
ment. Lessee  of  Penn  v.  Klyne  et  oZ.,  1  Peters' 
C.  C.  R.  446. 

431.  If  the  plaintiff  in  ejectment  declares  for 
the  whole,  he  may  recover  a  part ;  or  he  may  in 
a  declaration  for  part,  recover  less.  Thus  he 
may  recover  less,  out  he  cannot  recover  more 
than  is  described  in  the  declaration.  Lessee  of 
Patton  V.  Cooper  J  1  Cooke's  Rep.  133. 

432.  A  count  in  a  declaration  in  ejectment,  on 
a  demise  from  a  different  party,  asserting  a  dif- 
ferent title,  is  not  distinguishable,  so  far  as  re- 
spects the  statute  of  limitations,  from  a  new 
action.    Sicard  v.  Davisj  6  Peters,  124. 

433.  In  an  ejectment  for  a  tract  of  land,  where 
the  property  sued  for  is  described  by  metes  and 
bounds,  the  jury  may  find  a  verdict  for  part  of 
the  land,  describing  it  in  their  verdict.  The 
jury  do  no  more  than  their  duty,  when  they  find 
a  verdict  according  to  the  extent  and  limits  of 
the  title  proved  by  the  evidence.  M^ Arthur  v. 
Porter,  6  Peters,  205. 

434.  The  defendant  in  ejectment  showed, 
prima  facie,  a  good  title  to  recover.  The  defend- 
ant sets  up  no  title  in  himself,  but  seeks  to  main- 
tain his  possession  as  a  mere  intruder,  by  setting 
up  a  title  in  third  persons,  with  whom  he  has 
no  privity.  In  such  a  case  it  is  incumbent  upon 
the  party  setting  up  the  defence,  to  establish  the 
existence  of  such  an  outstanding  title  beyond  all 
controversy.  It  is  not  sufficient  for  him  to  show 
that  there  may  possibly  be  such  a  title.  If  he 
leaves  it  in  douot,  that  is  enough  for  the  plain- 
tiff. He  has  a  right  to  stand  upon  his  prima 
facie  good  title ;  and  he  is  not  bound  to  furnish 
any  evidence  to  assist  the  defence.  It  is  not  in- 
cumbent on  him,  negatively,  to  establish  the 
non-existence  of  such  an  outstanding  title ;  it  is 
the  duty  of  the  defendant  to  make  its  existence 
certain.  Greenleaf's  Lessee  v.  Birth,  6  PeterSy 
302. 

435.  If  the  mere  naked  fee  is  in  the  plaintiff 
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in  an  ejectment,  it  does  not  follow  he  can  recover 
possession  of  the  land  in  his  action.  City  of  Cni' 
cinnali  v.  Whdtt,  6  Peters,  431. 

436.  The  declaration  in  ejectment  was  dated 
on  the  22d  of  May,  1831,  and  the  judgment  was 
rendered  on  the  14th  of  Jannary,  1832.  The 
plaintiff  in  ejectment  coanted  on  a  demise  made 
Sy  Amos  Binney,  on  the  Ist  day  of  January,  1828. 
His  title,  as  shown  in  the  abstract,  commenced 
on  the  17th  of  May,  1828,  which  is  subsequent 
to  Ihe  demise  on  which  the  plaintiff  counted. 
By  Uie  court :  Though  the  demise  is  a  fiction, 
the  plaintiff  must  count  on  one  which,  if  real, 
would  support  his  action.  Lessee  of  Binney  v. 
The  Chesapeake  and  Ohio  Canal  Company,  8  Pe- 
ters, 214. 

437.  Where  there  are  several  co-heirs,  lessors 
of  the  plaintiff  in  an  action  of  ejectment,  and 
joint  and  several  demises  are  laid  in  the  decla- 
ration, and  one  of  the  co-heirs,  who  had  laboured 
under  no  disability,  had  failed  to  bring  his  action 
within  the  time  limited  bv  law,  though  his  right 
of  recovery  will  be  barrea  by  the  act,  it  will  not 
affect  his  co-heirs,  who  were  under  no  disability. 
The  proviso  in  the  act  of  the  legislature  of  Yir- 
ffinia  is  personal,  and  applies  to  all  those  who 
Etbour  under  any  of  the  enumerated  disabilities. 
Lessee  of  Levfis  v.  Barksdale,  2  Brockenbrough's 
C.  C.  R.  436. 

4.  Evidenu  in  Ejectment. 

438.  If  the  plaintiff  in  his  declaration  claims 
the  whole  tract,  a  deed  conveying  an  undivided 
interest  is  evidence.  Doe  v.  M^Farland,  9  Cranch, 
151;  3  Cond.  Rep.  317. 

439.  Since  the  rule  is  universal,  that  a  plaintiff 
in  ejectment  must  show  the  right  to  possession 
to  be  in  himself  positively,  and  it  is  immaterial 
as  to  his  right  to  recover,  whether  it  be  out  of 
the  tenant  or  not,  if  it  be  not  in  himself,  it  fol- 
lows that  a  tenant  is  always  at  liberty  to  prove 
the  title  out  of  the  plaintifi],  although  he  does  not 
prove  it  to  exist  in  himself.  Love  v.  Simms'  Les- 
see, 9  Wheat.  515;  5  Cond.  Rep.  659. 

440.  On  a  recovery  in  ejectment^  the  record 
of  such  recovery  is  not  evidence  m  an  action 
against  third  persons  to  establish  the  plaintiff's 
title;  but  it  is  admissible  in  connection  with  an 
executed  writ  of  possession  to  show  the  fact  of 
possession.  Chirac  v.  Reinicker,  11  Wheat.  280; 
6  Cond.  Rep.  310. 

441.  In  ejectment,  possession,  accompanied 
with  a  claim  of  ownersnip  in  fee,  is  prima  facie 
evidence  of  such  an  estate.  In  such  case,  it  is 
not  (he  poseession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  the  fee,  which  gives  this 
effect,  by  construction  of  law,  to  the  acts  of  the 
parties.    Jackson  v.  Porter,  1  Paine,  457. 

442.  But  such  effect  is  limited  to  the  claim 
actually  made ;  and  a  claim  of  a  different  kind 
cannot  afterwards  be  set  up  for  the  purpose  of 
aiding  the  first.    Ibid, 

443.  As  where  one  claimed  a  title  by  an  In- 
dian deed,  confirmed  by  an  agent  of  the  British 
government,  who  could  not  lawfully  have  con- 
firmed it ;  it  was  held  that  no  other  deed,  and 
no  other  kind  of  confirmation,  could  be  set  up  to 
help  the  possession ;  and  that  any  presumption 


of  the  existence  of  a  deed  was  to  be  confined  to 
such  a  one  as  was  originally  asserted.    Ibid. 

444.  In  an  ejectment,  the  plaintiff  must  show, 
and  it  is  sufficient  if  he  does  show,  a  right  or 
entry,  or  in  other  words,  a  right  of  possession. 
If  he  prove  twenty  years  possession,  or  the  seisin 
of  his  ancestor  and  a  descent  cast,  it  is  sufficient 
prima  facie ;  and  unless  defendant  show  a  better 
right,  the  plaintiff  must  succeed.  Hylton^s  Les' 
su  V.  Brown,  1  Wash.  C.  C.  R.  204. 

445.  In  ejectment  for  lands  in  Pennsylvania, 
against  anj  other  than  the  proprietary  or  nis  ten- 
ant, if  a  right  of  entry  is  proved,  it  is  not  neces- 
sary for  the  plaintiff  to  show  the  title  out  of  the 
proprietary.  Lessee  of  Allen,  v.  Lyons.  2  Wash. 
C.  C.  R.  475. 

446.  If  the  defendant  rely  upon  the  original 
title  of  the  proprietor,  he  must  show  the  title  to 
be  subsisting,  either  in  the  proprietor,  or  in  him- 
self derived  from  the  propnetor.    Ibid. 

447.  In  Pennsylvania,  if  the  plaintiff's  title  is 
founded  upon  a  warrant  only,  without  survey  or 
purchase  money  paid,  it  is  insufficient  to  entitle 
nim  to  recover.  Lessee  of  Vanhome  v.  Chesnutj 
2  Wash.  C.  C.  R.  166. 

448.  If  defendant  sets  up  an  outstanding  title 
in  a  stranger,  to  preclude  tne  plaintiff  from  re- 
covering, ne  must  show  a  subsisting  and  avail- 
able title,  on  which  the  asserted  owner  might 
recover  in  ejectment  if  he  were  plaintiff.  The 
defendant  cannot  avail  himself  oi  a  title  barred 
by  the  statute  of  limitations.  Lessee  of  Foster 
V.  Joice,  3  Wash.  C.  C.  R.  498. 

449.  In  an  action  of  ejectment  brought  by  a 
purohaser  under  a  sheriff's  deed,  against  the  de- 
fendant in  the  execution,  the  defendant  cannot 
question  the  title.  The  plaintiff  need  show  only 
the  judgment,  execution,  and  the  sheriff's  deeci. 
The  sheriff  stands  in  the  situation  of  the  attor- 
ney of  the  party,  appointed  by  law  to  sell  and 
convey,  and  his  deed  stands  on  the  same  footing 
with  the  deed  of  the  party  himself.  Cooper^s 
Lessee  v.  Gdbraith,  3  Wash.  C.  C.  R.  546. 

450.  A  survey  returned  and  accepted  is,  prima 
facie,  presumed  to  have  been  legally  made ;  and 
it  is  for  him  who  denies  it,  to  prove  the  contrary. 
In  a  survey  of  adjoining  tracts  returned  and  ac- 
cepted, it  is  not  necessary  to  produce  the  origi- 
nal, or  copies  of  connected  plots,  unless  so  far  as 
reiuiired  to  identify  The  lots.  Lessee  of  Griffith 
V.  Bradskaw,  4  Wash.  C.  C.  R.  171. 

45i.  If  a  defendant  sets  op  an  outstanding 
title,  he  must  show  it  to  be  a  better  subsisting 
title  than  (he  plaintiff's.    Ibid. 

452.  Fifteen  years  possession  under  the  act  of 
assembly  of  Pennsylvania  of  1785,  to  bar  eject- 
ment, applies  only  m  cases  where  the  possession 
had  commenced  when  the  law  passed.    Ibid. 

453.  An  agreement  signed  by  the  agent  of  the 
lessor  of  the  plaintiff  in  ejectment,  for  the  sale 
and  conve^^nce  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law ;  it 
is  at  most  evidence  only  of  an  equitable  title. 
Lessee  of  Willink  7.  Mtles,  1  Peters'  C.  C.  R. 
429. 

454.  The  patent  issued  on  a  military  warrant, 
under  the  law  of  Virginia,  is  prima  facie  evidence 
that  every  prerequisite  of  the  law  was  complied 
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with.    Bouldin  and  Wife  v.  MasMs  hdrs^  7 
Wheat.  122;  5  Cond.  Rep.  252. 

455.  Althoagh  the  loss  of  a  paper  ought,  in 
general,  to  be  established  before  the  contents 
can  be  proved,  yet,  where  a  patent  has  issued 
upon  an  assignment  of  the  warranty  and  the  legal 
title  is  thus  consummated,  the  assignment,  hav- 
ing performed  its  office,  is  no  longer  a  paper 
essential  to  that  title ;  and  the  same  proof  re- 
specting it  cannot  be  demanded,  which  might  be 
required,  were  it  relied  on  as  composing  part  of 
the  title.  It  was  not  incumbent  on  the  assignee 
to  preserve  it,  after  the  emanation  of  the  patent. 
Ibid, 

456.  In  ejectment,  possession  accompanied 
with  a  claim  of  ownership  in  fee,  is  prima  facie 
evidence  of  such  an  estate.  In  such  a  case,  it 
is  the  possession  being  accompanied  with  a  claim 
of  title  in  fee,  whicn  by  construction  of  law 
gives  effect  to  the  acts  of  the  parties.  1  Paine's 
C.  C.  R.  457. 

457.  Where  A  was  the  real  landlord  of  the 
premises  in  controversy  in  an  ejectment,  and 
employed  counsel  to  defend  the  suit,  but  was 
not  a  party  defendant  on  the  record,  toe  record 
of  the  recovery  in  the  ejectment,  when  oflfered 
in  evidence  in  an  action  of  treses  for  mesne 
profits  asainst  B,  is  not  conclusive  evidence  of 
title  in  the  plaintiffs ;  but  it  is  prima  facie  evi- 
dence thereof,  and  is  evidence  of  the  plaintiff's 
possession;  but  B  may  controvert  the  title  of 
the  plaintiffs.  As  to  third  persons,  stmngers  to 
the  suit,  the  record  is  evidence  to  show  a  posses- 
sion of  the  property  in  the  plaintiffs.  Chirac  v. 
Reinickery  2  Peters,  613. 

5.  Trespass  for  Mesne  Profits, 

458.  A  recovery  in  ejectment  is  cx)nclusive 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  when  he  has  been  duly 
served  with  a  notice  in  ejectment,  whether  he 
ajmears  and  takes  upon  himself  the  defence,  or 
suffers  judgment  to  go  by  default  against  the 
casual  ejector.  Chirac  v.  Reinickery  11  Wheat. 
280;  6Cond.  Rep.  310. 

459.  In  relation  to  third  persons,  the  judgment 
in  ejectment  is  not  conclusive ;  and  if^  they  are 
snecf  in  an  action  for  mesne  profits,  they  may 
controvert  the  plaintiff's  title  at  large.    Ibid. 

460.  The  action  for  mesne  profits  may  be 
maintained  against  the  landlord  m  fact,  who  has 
been  in  possession  of  the  land  by  means  of  his 
tenants,  and  who  by  his  acts,  commands  or  co- 
operation, aids  in  tne  expulsion  of  the  plaintiff, 
and  iu  withholding  possession  from  him.    Ibid. 

461.  The  plaintiffs  in  such  case  are  not  estop- 
ped by  the  consent  rule  in  the  action  of  eject- 
ment, by  which  another  person  was  admitted  to 
defend  the  action  as  the  landlord.    Ibid, 

462.  In  an  action  for  mesne  profits,  the  de- 
fendant may  set  off  the  value  of  his  improve- 
ments: but  the  value  ought,  in  the  first  instance, 
to  be  deducted  from  the  profits  received  before 
the  date  of  the  demise,  and  which  the  plaintiff 
is  precluded  from  recovering.  Hylton  v.  Brovm^ 
8  Wash.  C.  C.  R.  165. 

463.  When  the  term  of  the  plaintiff  in  eject- 
m«nt  ezpiret  before  the  trial,  altnough  possession 


of  the  property  cannot  be  recovered,  yet  he  may 
proceed  for  damases  for  the  trespass  and  for  the 
mesne  profits.  Lcssu  of  Broton  v.  Galloufoyy  1 
Peters'  C.  C.  R.  291. 

464.  In  an  action  for  mesne  profits,  the  con- 
fession of  entry  by  the  defendant  in  the  eject- 
ment, is  sufficient  to  enable  the  plaintiff  to  reeo« 
ver;  alitor,  when  the  judgment  m  the  ejectment 
was  recovered  by  default.    Ibid, 

465.  In  an  action  of  ejectment,  the  plaintiff 
may  recover  meane  profits^  if  he  has  previously 
notified  the  defendant  of  his  intention  to  proceed 
for  them^  and  thus  prevented  any  surprise. 
Lessee  of  Battin  v.  Btgelow,  1  Peters'  C.  C.  R. 


452. 


6.  Habere  Facias  Possessionem. 


466.  The  court  will  not  rule  the  marshal  to 
return  the  habere  facias  possessionem.  Penn^s 
Lessee  v.  Klinej  4  Wash.  C.  C.  R.  64. 

467.  The  defendant  cannot  call  upon  the  mar- 
shal to  return  the  writ  of  habere  facias  posses- 
sionem, although  the  defendant  may  do  so. 
Penn^s  Lessee  v.  KlinCj  4  Wash.  C.  C.  R.  64;  7^ 
United  States  y.Slaymakerj  Ibid.  169. 

468.  If,  after  plaintiff  is  put  in  possession  un- 
der a  writ  of  habere  facias,  he  is  turned  out  by 
the  defendant ;  upon  suggesting  vice  comes  non 
misit  breve,  he  may  obtain  an  attachment,  or  an 
alias  habere  facias:  otherwise,  if  he  is  turned 
out  by  a  stranger.    Ibid, 

469.  If  the  first  writ  be  returned  executed, 
the  plaintiff  cannot  sue  out  an  alias.  If  the  writ, 
though  executed,  has  not  been  returned,  and  an 
alias  issues  on  the  suggestion  of  the  plaintiff  re« 
sistance  to  such  writ  is  an  offence.  Allter,  ii^  the 
first  writ  be  returned.    Ibid. 

470.  The  habere  facias  possessionem  cannot 
be  executed  after  the  return  day;  and  if  it  be 
attempted,  resistance  to  it  is  no  offence  against 
the  act  of  Congress.    Ibid, 

47 1 .  After  a  conveyance  by  the  lessor  of  the 
)Iaintiff  to  a  third  person,  of  land  for  which 
udgment  had  been  obtained,  a  scire  facias  or  a 
labere  facias  must  issue  in  the  name  of  the  ori- 
ginal plaintiff.   Lessee  of  Penn  v.  Klinej  1  Peters' 
C.  C.  R.  446. 

472.  Where  the  lessor  of  the  plaintiff  dies 
after  judgment  in  ejectment,  the  execution  may 
issue  in  the  name  of  the  lessee,  without  the  ne- 
cessity of  a  scire  facias.    Ibid. 

ASSUMPSIT  FOR  USE  AKD  OCCUPATIOIT  OF  LANDS. 

473.  The  remedy  by  action  of  assumpsit  for  the 
use  and  occupation  of  lands  and  houses,  existed  in 
Virginia  before  the  cession  of  the  District  of  Co- 
lumbia to  the  United  Stales.  This  remedy  was 
declared  by  the  Supreme  Court  of  Virginia  to 
have  always  been  a  part  of  the  jurisprudence 
of  that  state,  and  has  been  recognised  by  her 
legislation;  not  as  a  remedy  created  by  statute, 
but  as  one  enlarged  and  favoured^  by  making  it 
a  transitory,  instead  of  a  local  action.  UoyaY. 
Hough,  17  Peters,  137. 

474.  Wherever  the  action  of  assumpsit  for  use 
and  occupation  has  been  allowed,  it  has  been 
founded,  and  would  seem  necesrarily  to  be 
founded,  upon  contract,  either  express  or  im- 
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plied.  The  very  term  assumpsit  presupposes  a 
contract.  Whatever  excludes  all  idea  of  a  con- 
tract,  excludes  at  the  same  time  a  remedy  which 
caa  spring  from  contract  only,  which  affirms  it, 
and  seeks  its  enforcement.    Ibid, 

475.  To  maintain  the  action  for  use  and  occu- 
pation, there  must  be  established  the  relation 
between  landlord  and  tenant,  a  holding  by  the 
defendant  under  a  knowledge  of  the  plaintiff's 
claim  or  title,  and  under  circumstances  which 
amount  to  an  acknowledgment  of,  or  acqui- 
escence in  such  claim  or  title,  and  an  agreement 
or  permission  on  the  part  of  the  plaintiff.  The 
action  will  not  lie  where  possession  has  been 
acquired  or  maintained  under  a  different  or  ad- 
verse title ;  or  where  it  was  tortious^  and  makes 
the  holder  a  trespasser.    Jbid. 


ADJUDICATION. 

1.  If,  after  a  seizure  of  a  vessel  or  property  by 
a  revenue  officer,  he  shall  refuse  to  mstitute 
proceedings,  the  district  court  of  the  United 
states  having  cognizance  of  the  cause  may,  on 
the  application  of  the  ag^eved  party,  compel 
him  to  proceed  to  adjudication,  or  to  abandon 
the  seizure.  Sloeum  v.  Mayberr}/,  2  Wheat.  1 ; 
4  Cond.  Rep.  1. 


ArailNISTRATION  BONDS,  JOINT. 

1.  Where  an  administration  bond  is  joint,  each 
administrator  is  a  surety  for  the  otlier,  and  is 
bound  for  the  whole.  But  if  the  representatives 
of  the  co-adminrstrator,  against  whom  a  balance 
is  reported,  are  not  before  the  court,  the  report 
is  ex  parte,  and  cannot  bind  them,  and  conse- 
quently cannot  affect  the  co-administrator.  Green 
et  al.  V.  Hanberry^s  Executors  et  oZ.,  2  Brodcen- 
broogh,  C.  C.  R.  403. 


ADMINISTRATOR  AND  EXECUTCML 
See  EixcDTOA  and  Aomikistratok. 
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L  General  JaHidietioa  of  cmiitt  of  odalraUy,  tad  of 

Ihe  eoaru  of  tlie  U.  Btacei  io  adiuiralty  cams,  Page  SD 
S.  Adniraliy  Juriidiction  in  nam  of  eaptiire  and  prize,  75 

3.  Admiralty  juriadiction  in  cnaes  of  «alvafe« 77 

4.  Admiralty  Juriadiclioo  io  claims  foraaaaien*8  wagea,83 

5.  Adairalty  Juriadidion  in  caaea  of  iaformationa— 

reraniie  aeixurea— Ibrfeiturea, OS 

C  (MoBinal  jariadletion  of  tbe  admiMliy, 88 

1.  Gtnerd  Principles  as  to  Admrdty  Juriw" 

diction, 

1.  If  an  admiralty  court  has  jurisdiction  of  a 
ease  to  give  judgment,  it  is  competent  to  carry 
its  decree  into  execution.  Kecau  v.  Ths  Cr/ou- 
aster^  Dall.  Rep.  36. 

2.  £very  district  court  of  the  United  States ' 


possesses  all  the  power  of  a  court  of  admiralty, 
whether  considered  as  an  instance,  or  as  a  priae 
court.  Glass  v.  The  Betsey^  3  Dafl.  6;  1  Cond. 
Rep.  10. 

3.  Courts  of  admiralty  have  full  jurisdiction  as 
incidental  to  cases  of  prize  and  salvage,  and 
other  proceeding  in  rem,  to  decree  freight  to 
the  ship-owner  m  proper  cases.  Ship  Nathanui 
Hooper  J  3  Sunmer's  C.  C.  R.  542. 

4.  A  survey  of  a  vessel  need  not  be,  though 
it  is,  commonly,  ordered  by  a  court  of  admiralty. 
It  may  be  directed  by  an  American  consul,  as  by 
usage,  a  part  of  his  official  duty;  or  even  be 
made  b}[  persons  voluntarily  appointed  by  the 
master,  ii^  under  the  circumstances,  that  is  a 
sound  exercise  of  his  discretion.  Potter  v.  The 
Ouan  Ins.  Company,  3  Sumner's  C.  C.  R.  27. 

5.  In  all  proceedings  in  rem,  wh%n  a  court  of 
admiralty  has  jurisdiction  over  the  thing  itself, 
it  is  wholly  unimportant  to  whom  it  belongs. 
Clarke  v.  New  Jersey  Steam  Navigation  Company^ 
1  Story,  531. 

6.  By  the  common  law,  foreign  corporations 
and  non-resident  foreigners  cannot  be  served 
with  process  by  any  of  tlie  courts  of  common 
law,  nor  can  their  property  be  ifttached  to  com* 
pel  their  appearance.  This  authority  results 
irom  special  custom  or  statute  provisions.    Ihid. 

7.  It  seems  that  the  principles  of  the  common 
law  are  inapplicable  to  process  and  proceedings 
in  courts  of  admiralty.    Ihid. 

8.  The  district  courts  of  the  United  States,  as 
courts  of  admiralty,  may  award  attachments 
a^inst  the  property  of  foreign  corporations  found 
within  their  local  jurisdiction.    /6u2. 

9.  A  foreign  corporation  may  sue  in  another 
jurisdiction.    Ibid, 

10.  In  cases  of  appeal  in  admiralty  proceed* 
ings,  where  damages  are  discretionary,  the  bur- 
den of  proof  is  on  the  appellant  to  show  some 
clear  mistake  or  error  in  the  court  below,  either 
in  awarding  excessive  damages,  or  in  promul* 
gating  an  incorrect  rale  of  law,  or  to  oner  new 
and  materially  important  testimony,  which  must 
go  to  the  proof  of  the  new  allegations  without 
contradicting  the  former  evidence.  Cuskman  v. 
Ryan^  1  Story,  91. 

11.  The  answer  of  the  respondent  upon  oath| 
in  reply  to  interrogatories^  does  not,  in  the  admi- 
ralty, constitute  positive  evidence  ip  his  favour. 
Its  true  effect  is,  either  to  furnish  evidence,  for 
the  other  party,  or,  in  a  case  doubtful  in  point 
of  proof,  to  turn  the  scale  in  favour  of  the  re* 
spondent.    Ibid, 

12.  The  courts  of  the  United  States,  in  the 
exercise  of  their  admiralty  and  maritime  juris- 
dictioiL  are  exclusively  governed  by  the  legisla* 
tion  ot  congress^  or,  in  the  absence  thereof,  by 
the  general  maritime  law ;  and  no  state  can,  by 
its  local  legislation,  narrow  or  enlarge  such  juris* 
diction.  The  Barque  Chusan,  2  Story,  C.  C.  R. 
456. 

13.  The  power  given  by  the  constitution  of 
the  United  States  to  congress,  to  regulate  com* 
merce  with  foreign  nations  and  among  the  seve- 
ral states,  includes  the  power  to  regulate  navi- 
gation with  foreign  nations  and  amon|g  the  seve- 
ral states,  and  is  an  exclusive  power  in  oongresSy 
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which  ma^  be  exercised  with  or  without  popu- 
lar regulations.    Ibid, 

14.  Con|;ress,  by  conferring  admiralty  and 
maritime  jurisdiction  upon  the  courts  of  the 
United  States,  have,  by  implication,  adopted  the 
maritime  law  j  inasmuch  as  such  law  is  the  law 
of  admiralty  jurisdiction,  until  modified  by  con- 
gress.   Ibid, 

15.  In  a  lien  for  supplies  or  repairs  to  a  do- 
mestic vessel,  the  admiralty  jurisdiction  depends 
upon  the  local  law  of  the  particular  state  where 
they  are  made ;  but  questions  of  lien  on  a  fo- 
reign vessel  are  governed  by  the  general  mari- 
time law,  not  by  the  local  law  of  any  state. 
Ibid. 

16.  The  doctrine  of  Le  Loire  v.  Boit,  2  Gallis- 
son's  Reports,  398,  respecting  the  jurisdiction  of 
the  district  courts  of  the  United  States,  as  courts 
of  admiralty,  over  policies  of  insurance,  affirm- 
ed. Hale  V.  Washington  Ins,  Co.j  2  Story,  C.  C. 
R.  176. 

17.  Congress  had  power,  before  the  ratifica- 
tion of  the  articles  of  association,  to  establish 
courts  of  appeal  lor  all  prize  causes ;  and  the 
decision  of  the  court  of  appeals  is  final  against 
all  the  courts  of  admiralty  erected  by  or  under 
the  authority- of  the  separate  states  of  the  Union. 
Penhallow  v.  Doane^s  AdministraioTj  3  Dall.  54 ; 
1  Cond.  Rep.  21. 

18.  Courts  of  appeal  in  cases  of  admiralty  and 
maritime  jurisdiction,  having  all  the  matter  in 
controversy  before  them,  may  make  such  a  de- 
cree as  the  inferior  court  could  have  given.  Ibid. 

19.  The  district  courts  of  the  United  States 
having  admiralty  jurisdiction,  may  sustain  a  libel 
to  carry  into  effect  the  decree  of  the  court  of 
appeals  erected  by  congress  under  the  confede- 
ration.   Ibid, 

20.  A  decree  of  a  court  of  admiralty  in  rem, 
is  final  and  conclusive  as  to  all  the  matters  in 
controversy;  and  the  grounds  of  the  decree  can- 
not be  inquired  into  in  another  admiralty  court, 
on  a  libel  to  carry  the  decree  into  execution. 
Ibid. 

21.  The  words  of  the  constitution  declaring 
that  '^  the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,''  must 
be  taken  to  refer  to  the  admiralty  and  maritime 
jurisdiction  of  England.  U.  S,  v.  M  ^GiU,  4  Dall. 
Rep.  426,  429. 

22.  Whether  a  vessel  is  forfeited  under  the 
act  of  congress  against  the  slave  trade,  is  a  ques- 
tion of  admiralty  and  maiitime  jurisdiction. 
U,  S,  V.  The  Sdlyj  2  Cranch,  406 ;  1  Cond.  Rep. 
432. 

23.  The  reason  of  the  doctrine  that  the  whole 
world  are  parties  in  an  admiralty  cause,  and 
therefore  bound  by  its  decision,  determines  its 
extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence;  but  notice 
of  the  controversy  is  necessarjr  in  order  to  be- 
come a  party;  and  before  the  rights  of  an  indi- 
vidual are  bound  by  a  judicial  sentence,  he  must 
have  notice,  either  actual  or  implied,  of  the  pro- 
ceedings. When  these  proceedings  are  against 
the  person,  notice  is  served  personally  or  by  pub- 
lication^ when  they  are  in  rem,  notice  is  served 
on  the  tiling  itself.    This  is  necessarily  notice  to 


all  who  have  any  interest  in  the  thing;  and  it  is 
reasonable  because  it  is  necessary,  and  because 
it  is  the  part  of  common  prudence  for  all  who 
have  an  interest^  to  guard  it  by  persons  in  a  situ- 
ation to  protect  It.  The  JKlory,  9  Cranch,  126 ;  3 
Cond.  Rep.  306. 

24.  Material  men,  and  others  who  furnish 
supplies  to  a  foreign  ship,  have  a  lien  on  the 
vessel,  and  may  proceed  in  the  admiralty  to  en- 
force that  right.  The  Aurora,  1  Wheat.  96;  3 
Cond.  Rep.  501. 

25.  During  the  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  duly  com- 
missioned, was  captured  by  a  British  cruiser, 
afterwards  captured  by  an  American  privateer, 
again  captured  by  the  British,  recaptured  by  an- 
other American  privateer,  and  brought  into  an 
American  port.  Restitution  on  payment  of  sal- 
vage was  claimed  by  the  French  consul.  A  claim 
was  also  interposed  by  citizens  of  the  United 
States,  alleging  their  property  to  have  been  un- 
lawfully taken  by  the  French  vessel,  before  hei 
first  capture,  and  praying  indemnity  from  the 
proceeds.  Restitution,  as  prayed,  decreed.  Heldj 
that  the  courts  of  this  country  have  no  jurisdic- 
tion to  redress  any  supposed  torts  committed  on 
the  high  seas,  upon  the  property  of  its  citizens, 
hj  a  cruiser  regularly  commissioned  by  a  foreign 
friendly  power,  except  where  such  cruiser  has 
been  ntted  out  in  violation  of  our  neutrality. 
VlnvincibUj  1  Wheat.  238;  3  Cond.  Rep.  558. 

26.  The  only  point  settled  in  the  case  of  Glass 
V.  The  Betsy,  3  Dall.  6,  was  that  the  courts  of 
the  neutral  country  have  jurisdiction  of  captures 
made  in  violation  of  its  neutrality.    Ibid.  258. 

27.  Every  violent  dispossession  of  property  on 
the  ocean  is  prima  facie  a  maritime  tort ;  as  such 
it  belongs  to  the  admiralty  jurisdiction;  but  the 
moment  it  is  ascertained  that  the  seizure  was 
made  by  a  commissioned  vessel  of  war  in  the 
exercise  of  belligerent  rights,  the  courts  of  neu- 
trals are  ousted  of  their  jurisdiction.  They  may 
determine  the  fact  whether  the  capturins  vessel 
be  in  reality  the  commissioned  cruiser  of  a  bel- 
ligerent ;  but,  that  fact  being  ascertained,  their 
progress  is  arrested.    Ibid, 

28.  A  British  vessel  was  captured  by  a  French 
cruiser,  and  abandoned  by  the  captors,  being 
taken  possession  of  as  derelict,  brought  within 
the  United  States,  and  libelled  by  the  salvors. 
The  district  court,  having  jurisdiction  of  the  sub- 
ject of  salvage,  must  have  the  power  of  deter- 
mining to  whom  the  residue  of  the  property  is 
to  be  delivered.  M ^Donough  v.  Daneryj  3  Dall. 
188 ;  1  Cond.  Rep.  94. 

29.  Admitting  that  the  third  article  of  the 
constitution  of  the  United  States,  which  declares 
that ''  the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,"  vests  in 
the  United  States  exclusive  jurisdiction  of  all 
such  cases;  that  a  murder  committed  in  the 
waters  of  a  state^  where  the  tide  ebbs  and  flows, 
is  a  case  of  admiralty  and  maritime  jurisdiction. 
U.  S.  V.  Bevansj  3  Wheat.  336;  4  Cond.  Rep. 
275. 

30.  The  grant  to  the  United  States  in  the  con- 
stitution of  all  cases  of  admiralty  and  maritime 
jurisdiction,  does  not  extend  to  a  cession  of  the 
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waters  in  which  these  cases  may  arise,  or  of 
general  jurisdiction  over  the  same.  Congress 
may  pass  all  laws  for  giying  the  necessary  effect 
to  the  exercise  of  the  admiralty  and  maritime 
jurisdiction  granted  to  the  government  of  the 
((nion:  but  the  general  jurisdiction  over  the 
place,  subject  to  this  grant,  adheres  to  the  terri- 
tory, or  a  portion  of  the  territory,  not  yet  given 
away;  and  the  residuary  powers  of  legislation 
still  remain  in  the  state,    ibid. 

31.  The  admiralty  possesses  a  general  juris- 
diction in  all  cases  of  suits  by  material  men,  in 
personam  and  in  rem.  The  General  Smithj  4 
Wheat.  438 ;  4  Cond.  Rep.  493. 

32.  Where,  however,  the  proceeding  is  in 
rem,  to  enforce  a  specific  lien,  it  is  incumbent 
upon  the  party  to  establish  the  existence  of  such 
a  lien  in  tne  particular  case.    Ibid, 

33.  Material  men  have  a  lien,  which  may  be 
enforced  by  a  proceeding  in  the  admiralty,  for 
supplies  and  necessaries  furnished  in  a  port  to 
which  the  vessel  does  not  belong.  The  SLJago 
de  CtAoj  9  Wheat.  509;  5  Cond.  Rep.  631. 

34.  Where  repairs  have  been  made,  or  neces- 
saries furnished  to  a  foreign  ship,  or  a  ship  in  a 
port  of  a  state  to  which  she  does  not  belong,  the 
genera]  maritime  law  gives  the  party  a  lien  on 
the  ship  itself  for  his  security:  and  he  may 
maintain  a  suit  in  rem,  in  the  aamiraity,  to  en- 
force his  right.  Ibid.  The  Jerusalem,  2  Gallis. 
345. 

35.  As  to  repairs  and  necessaries  in  the  port 
or  state  to  whicii  the  ship  belongs,  the  case  is 
poverned  altogether  by  the  local  law,  and  no  lien 
18  implied,  umess  recognised  by  that  law.  Ibid. 

36.  In  cases  of  violation  of  our  neutrality  bv 
any  of  the  belligerenta^  if  the  prize  comes  vol- 
untarily within  our  territory,  it  is  restored  to  the 
original  owners  by  our  courts.  But  their  juris- 
diction for  this  purpose,  under  the  laws  of  na- 
tions, extends  only  to  the  restitution  of  the  spe- 
cific property,  with  costs  and  expenses  during 
the  pendency  of  the  suit,  and  does  not  extend 
to  the  infliction  of  vindictive  damages,  as  in  or- 
dinary cases  of  maritime  tort.  La  Amutad  de 
Rues,  5  Wheat.  385  j  4  Cond.  Rep.  697. 

37.  The  constitution  and  laws  of  the  United 
States  gire  jurisdiction  to  district  courts,  over  all 
cases  in  aamiraity ;  but  jurisdiction  over  the 
case  does  not  constitute  the  case  itself.  The 
American  Ins,  Co.  y.  365  Bales  of  Cotton,  1  Pe- 
ters, 511. 

38.  The  district  courts  of  the  United  States 
have  not  jurisdiction  of  a  suit  for  wages  earned 
in  a  voyage  in  a  steam  vessel,  from  Shipping 
Port  in  the  state  of  Kentucky  up  the  river  Mis- 
souri, and  thence  back  to  the  port  of  departure, 
as  a  cause  of  admiralty  and  maritime  jurisdic- 
tion. The  Thomas  Jefferson,  10  Wheat.  428 ;  6 
Cond.  Rep.  173. 

39.  The  admiralty  has  no  jurisdiction  over 
contracts  for  the  hire  of  seamen,  exceipt  in  cases 
where  the  service  was  substantially  performed 
or  to  be  performed  upon  the  sea,  or  upon  waters 
within  the  ebb  and  flow  of  the  tide.    Ibid. 

40.  But  the  jurisdiction  exists  although  the 
commencement  or  termination  ot  the  voyage  is 
at  some  place  beyond  the  reach  of  the  tide.    It 


is  sufficient  if  the  service  is  essentially  a  mari- 
time service.    Ibid, 

41.  The  act  of  July  20th,  1790,  ch.  56,  recog- 
nises the  existing,  and  does  not  confer  any  new 
admiralty  jurisdiction ;  and  its  strict  interpreta- 
tion connnes  the  remedy  in  the  admiralty  to  such 
cases  as  ordinarily  belong  to  its  cognizance  as 
maritime  contracts  for  waees.    Ibid. 

42.  The  courts  of  the  United  States,  proceed- 
ing as  courts  of  admiralty  and  maritime  jurisdic- 
tion, have  jurisdiction  of  cases  of  maritime  tort, 
and  may  proceed  in  personam  as  well  as  in  rem. 
Monro  et  al.  v.  Almeida,  10  Wheat.  473;  6  Cond. 
Rep.  190. 

43.  They  may  issue  the  process  of  attachment 
to  compel  an  appearance  both  in  cases  of  mari- 
time tort,  and  of  contract.    Ibid. 

44.  The  admiralty  has  jurisdiction  in  rem,  as 
well  as  in  personam,  when  the  thing  or  person 
is  within  the  territory.  It  may  issue  a  foreien 
attachment  to  arrest  the  choses  in  action  of  the 
foreign  party.  The  Invincible,  2  Gallis.  C.  C.  R. 
29. 

45.  The  admiralty  has  exclusive  jurisdiction 
in  suits  on  ransom  bills.  The  proper  tribunal 
for  such  claims,  undoubtedly,  is  a  court  sitting  to 
administer  the  laws  of  nations.  Maisonnaire  et 
al.  V.  Keating,  2  Gallis.  C.  C  R.  325. 

46.  The  aamiraity  has  jurisdiction  of  suits  in 
favour  of  material  men.  It  has  always  rightfully 
possessed  jurisdiction  over  all  maritime  con- 
tracts.    The  Jerusalem,  2  Gallis.  C.  C.  R.  345. 

47.  A  court  of  prize  will  never  busy  itself  in 
unravelling  a  web  of  fraud,  to  aid  the  party  who 
has  sought  to  impose  upon  it.  If  he  knowinglv 
assert  and  persist  in  a  fraudulent  claim,  it  will 
afiect  with  forfeiture  the  whole  of  his  property 
which  is  engaged  in  the  transaction.  Tne  Betsy, 
2  Gallis.  377. 

48.  The  admiralty  has  jurisdiction  over  all 
contracts  wheresoever  the  same  may  be  exe- 
cuted, and  whatever  may  be  the  form  of  the 
stipulations ;  and  it  has  jurisdiction  over  all  torts 
committed  on  the  high  seas,  and  in  ports  or 
harbours  within  the  ebb  or  flow  of  the  tide. 
This  is  by  virtue  of  the  delegation  of  authority 
by  the  constitution,  of  jurisdiction  in  all  civil 
causes  of  admiralty  and  maritime  jurisdiction. 
De  Lotno  v.  BoU,  2  Gallis.  C.  C.  R.  398. 

49.  A  policy  of  insurance  is  a  maritime  con- 
tract, and  is,  tnerefore,  of  admiralty  jurisdiction 
in  the  United  States.    Ibid. 

50.  Pilota^  on  the  high  seas  is  of  admiralty 
jurisdiction  in  personam  and  in  rem.  The  high 
court  of  admiralty  of  England,  under  the  im- 
posing authority  of  prohibitions,  has  felt  itself 
compelled,  with  hesitating  steps,  to  refuse  juris- 
diction in  cases  of  pilotage  on  navigable  nvers, 
within  the  body  of  a  county.  The  Anne,  1  Ma- 
son's C.  C.  R.  109. 

51.  The  admiralty  has  jurisdiction  of  personal 
wrongs  and  torts,  committed  on  the  high  seas^ 
by  the  master  of  the  ship.  It  is  immat^iai 
whether  such  torts  be  by  direct  force  as  tres- 
passes, or  consequential  injuries.  Chamberlain 
V.  Chandler,  3  Mason's  C.  C.  R  242. 

52.  The  court  of  admiralty  has  jurisdiction  to 
enforce  the  payment  of  expenses  for  curing  a 


72 


ADMIRALTT. 


General  Principles  as  to  Admiralty  Jurisdictioiy 


Bick  seaman  in  the  course  of  the  yova^^  by  a 
libel,  for  they  are  in  the  nature  of  aiTchtional 
wages  during  sickness.    Harden  v.  Gordon  et  d, 

2  Mason,  541. 
63.  A  court  of  admiralty  has  jurisdiction  over 

policies  of  insuranoe  as  maritime  contracts,  but 
Bot  over  contracts  leading  to  policies ;  it  cannot 
reform  a  policy  of  the  antecedent  contract ;  this 
matter  properly  belongs  to  courts  of  equity. 
Andrews  v.  Essex  Fire  and  Marine  Ins.  Co.  3 
Mason's  C.  C.  R.  6. 

•  54.  The  master  of  a  ship  may  maintain  a  suit 
in  personam,  in  the  admiralty,  against  the  own- 
er, for  his  wages,  but  not  in  rem  against  the 
ship,  for  he  has  no  lien.     Wtllard  et  Ux.  r.  Dorty 

3  Mason,  91. 

55.  A  state  statute  of  limitations  is  no  bar  to 
a  suit  on  the  admiralty  side  of  the  courts  of  the 
United  States.    Ibid. 

5d*  Nor  is  the  statute  of  Anne,  limiting  suits 
in  the  admiralty  for  seamen's  wages  to  six  years, 
a  bar  to  such  suits  in  the  courts  of  the  Unitea 
SUtes.    Ibid. 

57.  Courts  of  admiralty  do  not  take  notice  of 
set-offs,  except  so  far  as  they  grow  out  of  a  ma- 
ritimie  contract  submitted  to  its  cognizance,  and 
then,  principally,  by  way  of  diminishing  com- 
pensation, and  not  as  an  independent  right.  Ibid. 
161. 

58.  Courts  of  admiralty  will  not  entertain  suits 
upon  stale  demands:  twelve  years'  delajr,  un- 
explained, will  affect  a  demand  with  the  impu- 
tation of  staleness.    Ibid. 

59.  Shipping  articles,  being  the  proper  and 
usual  documents  of  the  ship,  for  the  voyage,  are, 
in  the  acimiralty,  always  admitted  as  evidence 
of  the  terms  of  hire,  even  of  the  master  or  his 
apprentice ;  but  the  evidence  is  not  conclusive. 
lltd. 

60.  No  suit  for  services  performed  by  the  mas- 
ter, as  a  factor,  or  in  any  other  character  than 
that  of  master,  is  cognizable  in  the  admiralty. 
Ibid, 

61.  A  father  may  maintain  a  suit  in  the  ad- 
miralty for  a  tortioue  abduction  or  seduction  of 
his  minor  son  on  a  sea  voyage,  in  the  nature  of 
an  action  per  quod  servitmm  amisit ;  for  it  is  a 
continuing  tort.  Pltimmer  T.Witlj  4  Mason,  C. 
C.  R.  380. 

62.  A  contract  of  a  special  nature  is  not  cog- 
nisable in  the  admiralty,  merely  because  the 
eoasidemtion  of  the  contract  is  maritime.  The 
whole  contract  must,  in  its  essence,  be  mari- 
time, or  for  compensation  for  maritime  service. 
Ibid. 

.  63.  A  father  is  entitled  to  the  services  of  his 
minor  child,  and  he  may  sue  in  the  admiralty 
lor  wages  earned  by  such  children  by  maritime 
•ervioes.    Ibid. 

64.  The  admiralty  has  jurisdiction  over  peti- 
tory as  well  as  possessory  suits,  to  reinstate  the 
owners  of  ships  who  have  been  wrongfully  dis- 
placed from  tneir  possession.  Schooner  Tiltonj 
i  Mason's  C.  C.  R.  465 

65.  The  admiralty  has  jurisdiction  in  case  of 
a  wrecked  ship,  to  decree  a  sale  on  the  applica- 
tion of  the  master.    Ibid. 

66.  The  sale  by  an  admiralty  court  of  a 


wrecked  ship,  on  the  application  of  the  master, 
and  a  survey  made,  is  within  its  jurisdiction; 
but  is  not  conclusive  upon  the  owner,  or  upon 
third  persons.    Ibid. 

67.  The  jurisdiction  of  courts  of  admiraltj^ 
over  contracts  depends  principally  upon  their 
subject  matter ;  and  in  cases  of  bottomry,  it  is 
not  the  absolute  necessity  of  the  loan  that  gives 
the  jurisdiction.  The  Sloop  Mary^  1  Paine's  C. 
C.  R.  671. 

68.  The  district  courts,  possessing  all  the 
powers  of  courts  of  admiralty,  whether  consi- 
dered as  instance  or  prize  courts,  have  jurisdic- 
tion of  all  cases  of  maritime  trespass.  The 
Amiable  Nancy,  1  Paine's  C.  C.  R.  111. 

69.  The  district  courts  have  a  general  admi- 
ralty jurisdiction  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  ships^  or  ships  of  an- 
other state,  the  maritime  law  gives  Uie  lien; 
but  in  cases  of  domestic  6hips  no  lien  is  implied ; 
but  if  the  local  law  gives  a  lien,  it  may  be  en- 
forced in  the  district  court.  Tfie  Robert  FaUon^ 
1  Paine's  C.  C.  R.  620. 

70.  When  the  district  courts,  and  state  courts, 
have  a  concurrent  jurisdiction  in  rem,  the  right 
to  maintain  the  junsdiction  attaches  to  the  tri- 
bunal which  first  exercises  it,  and  takes  posses- 
sion of  the  thing.    Ibid. 

71.  An  admiralty  court  in  the  United  States 
may  decree  compensation  and  damages  for  an 
illegal  capture  of  an  American  vessel  by  a 
French  pnvaleer.    The  Candciero,  Bee's  Rep.  60. 

72.  Admiralty  courts  have  jurisdiction  to  pro- 
ceed by  attachment  in  rem  for  torts.    Ibid. 

73.  If  the  master  borrow  money  to  repair 
damage  to  the  vessel,  done  on  the  high  seas,  the 
admiralty  has  jurisdiction.  The  Rainbotp,  Bee's 
Rep.  116. 

74.  The  admiralty  will  not  entertain  jurisdic- 
tion of  a  contract  made  on  land  for  repairs,  the 
owners  being  represented  on  the  spot  by  a  con- 
signee who  has  funds.  The  Lady  Horatto,  Bee's 
Rep.  170. 

75.  The  admiralty  courts  of  the  United  States, 
unless  under  particular  circumstances,  will  de- 
cline interfering  between  foreigners  respecting 
seamen's  wa^^es,  but  will  refer  them  to  the  tn- 
bunals  of  their  own  country.  The  Nannvj  Bee's 
Rep.  217. 

76.  Over  the  subject  of  seamen's  wages,  the 
adtniralty  has  an  undisputed  jurisdiction  in  rem, 
as  well  as  in  personam ;  and  whenever  the  lien 
for  the  wages  exists  and  attaches  upon  the  pro- 
ceeds, it  is  the  familiar  practice  of  that  court  to 
exert  its  jurisdiction  over  them,  by  way  of  mo- 
nition to  the  parties  holding  the  proceeds.  This 
is  familiarly  known  in  the  cases  of  prize  and 
bottomry,  and  salvage;  and  is  equally  applica- 
ble to  the  cases  of  wages.  The  Hen  will  follow 
the  ship,  and  its  proceeds,  into  whose  hands 
soever  they  may  come  by  title  or  purchase  from 
the  owner.  Sneppard  and  others  v.  Taylor  and 
others,  5  "PeietSy  675. 

77.  The  jurisdiction  of  the  district  courts  of 
the  United  states,  in  cases  of  admiralty  and  ma- 
ritime jurisdiction,  is  not  ousted  by  the  adoption 
of  the  state  law^s  by  the  act  of  congress.  The 
only  effect  is  to  leave  the  jurisdiction  concurrent 
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ID  the  state  courts :  and,  if  the  party  should  sue 
in  the  admiralty,  to  limit  his  recovery  to  the 
fame  precise  sum  to  which  he  would  be  entitled 
under  the  state  laws,  adopted  by  congress,  if  he 
should  sue  in  the  state  courts.  Hchart  ▼.  JDro- 
gan,  10  Peters,  108. 

78.  The  district  courts  of  the  United  States 
will  not  take  cognizance  of  disputes  between  the 
masters  and  crews  of  foreign  ships,  unless  in 
very  particular  cases.  The  Forsoket,  1  Ad.  Decis. 
197. 

79.  Where  the  vovage  is  broken  up  or  ended 
here,  the  payment  of  wages  will  be  compelled ; 
and  masters  will  be  assisted  in  recovermg  de- 
serters, and  reducing  to  obedience  perverse  and 
rebellious  mariners.    Ibid. 

80.  A  libel  was  filed  in  the  district  court  of 
the  United  States,  for  the  eastern  district  of 
Louisiana,  against  the  steamboat  Planter,  by  H. 
and  v.,  citizens  of  New  Orleans,  for  the  recovery 
of  a  sum  of  money  alleged  to  be  due  to  them,  as 
shipwrights,  for  work  done  and  materials  found 
in  tne  repairs  of  the  Planter.  The  libel  asserts 
that,^  bv  the  admiralty  law  and  the  laws  of  the 
State  ot  Louisiana,  they  have  a  lien  and  privilege 
upon  the  boat,  her  tackle,  &c.^  for  the  payment 
or  the  sums  aue  for  the  repairs  and  materials, 
and  prays  admiralty  process  against  the  boat, 
&c.  The  answer  of  tne  owners  of  the  Planter 
avers  that  they  are  citizens  of  Louisiana,  residing 
in  New  Orleans;  that  the  libellants  are  also 
citizens,  and  that  the  court  have  no  jurisdiction 
of  the  cause.  Held,  that  this  was  a  case  of 
admiralty  jurisdiction.  Peyrotix  et  al.  v.  Howard 
et  al.  7  Peters,  324. 

81.  Suits  for  pilotage  on  the  high  seas,  and  on 
waters  navigable  from  the  sea,  as  far  as  the  tide 
ebbs  and  £ows,  are  within  the  admiralty  juris- 
diction of  the  United  States.  The  service  is 
strictly  maritime,  and  falls  within  the  principles 
established  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  steamboat  Thomas 
Jefferson,  10  Wheat.  4!^8;  6  Cdnd.  Rep.  173; 
and  in  the  case  of  Peyronx  v.  Howard  et  al.  7 
Peters,  324 ;  the  steamboat  Orleans  v.  PhoBbus, 
11  Peters,  175.     ' 

82.  The  admiralty  has  no  jurisdiction  in  mat- 
ters of  account  between  part  owners.  The 
Steamboat  Orleans  v.  Phabusj  II  Peters,  175. 

83.  The  jurisdiction  of  courts  of  admiralty  in 
cases  of  part  owners  having  uneaoal  interests 
and  shares,  is  not,  and  never  has  oeen  applied 
to  direct  a  sale  upon  any  dispute  between  them 
as  %to  the  trade  and  navigation  of  the  ship  en- 
gaged in  maritime  voyages,  properly  so  called. 
Tl»  majority  of  the  owners  have  a  right  to  em- 
ploy the  ship  on  such  voyages  as  they  please, 
giving  a  stipulation  to  the  dissenting  owners  for 
the  safe  refurn  of  the  ship,  if  the  latter,  upon  a 
proper  libel  filed  in  the  suJmiralty,  require  it; 
and  the  minority  of  the  owners  may  in  like 
manner  employ  the  ship,  if  the  majority  decline 
it.    Ibid. 

84.  The  admiraltjr  has  no  jurisdiction  over  a 
▼essel  not  engaged  m  maritime  trade  and  nieivi- 
gation,  though  on  her  Voyages,  she  may  have 
touched  at  one  terminus  of  them  in  tide  water, 
her  employment  having  been  substantially  on 
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other  waters.  The  true  test  of  its  jurisdiction  in 
all  cases  of  this  sort  is,  whether  the  vessel  is 
engaged,  substantially,  in  maritime  navigation 
or  interior  navigation  and  trade  not  on  tide  wa- 
ters.   Ibid, 

85.  The  jurisdiction  of  courts  of  admiralty  is 
limited  in  matters  of  contract  to  those  and  those 
only  which  are  maritime.    Ibid. 

86.  Contracts  for  the  navigation  of  steamboats 
not  employed  substantially  on  other  than  tide 
waters,  or  in  interior  navigation  and  trade,  are 
not  the  subjects  of  admiralty  jurisdiction.    Ibid. 

87.  Where  proceedings  are  in  rem,  all  the 
world  become  parties  to  the  sentence,  as  far  as 
the  right  of  property  is  involved ;  and  of  course 
all  persons  in  any  way  interested  in  the  property 
in  question  are  admissible  to  claim  and  defend 
their  interests.  The  Anthony  Manginj  2  Adm. 
Becis.  452. 

88.  An  agreement  by  the  master  of  a  vessel 
to  pay  wages,  may  be  sued  upon  in  the  admi- 
ralty ;  but  a  stipulation,  in  the  same  contract,  to 
pay  a  sum  of  money  in  case  the  voyage  should 
be  altered  or  discontinued,  can  be  enforced  only 
at  common  law.  JJArina  v.  Manivaring,  Bee4 
Rep.  199. 

89.  Attachments  roa]^  issue  out  of  the  admi- 
ralty courts  of  the  United  States  against  the 
goods  or  debts  of  an  aj^sent  person,  to  make  him 
a  pe-rty  to  the  suit.  Bounfsson  et  at.  v.  Miller 
et  oZ.  tiee's  Rep.  186. 

90.  An  account  for  provisions  furnished  to  the 
owner  or  commander  of  a  verael,  or  for  articles 
for  her  use,  when  not  on  a  voya^,  or  in  a  fo- 
reign port,  is  not  within  the  admiralty  jurisdic- 
tion 01  the  district  court,  either  as  a  substantive 
distinct  claim,  or  as  a  set-off  to  a  libel  for  sea- 
men's wages.  Bains  v.  The  Schooner  James  ^ 
Catharine,  1  Baldwin's  C.  C.  R.  544. 

91.  Admiralty  jurisdiction  is  referred  to  in 
the  constitution  as  it  was  restrained  by  the  com- 
mon law  and  statutes  of  England,  before  the 
revolution :  and  as  it  was  exercised  by  the  state 
courts  before  the  adoption  of  the  constitution. 
Ibid, 

92.  The  rules  which  regulated  it,  and  the 
cases  where  it  could  be  exercised,  considered 
libels  for  seamen's  wages,  as  held  in  England, 
not  to  be  within  the  statutes  which  restrain  the 
jurisdiction  of  the  admiralty,  either  as  being  ex- 
cepted cases,  or  as  coming  within  the  rule  of 
communis  error  facit  jus.    Ibid. 

93.  The  seventh  amendment  of  the  constitu* 
tion  excludes  the  jurisdiction  of  the  admiralty 
over  contracts  regulated  by  the  common  law. 
Ibid. 

94.  The  admiralty  jurisdiction  of  the  district 
courts  of  the  United  States  being  exclusive,  can- 
not be  extended  to  cases  of  law  or  equity  cogni- 
zable by  the  circuit  and  state  court^  under  the 
eleventh  section  of  the  judiciary  act.    Ibid.  563. 

95.  The  act  of  congress  of  1790,  1  Story's 
Laws  U.  S.  105,  Statutes  of  the  United  States  at 
lai^.  Vol.  L  133,  made  no  provision  for  the  exer« 
cise  of  admiralty  jurisdiction  over  contracts  for 
materials,  labour,  or  provisions,  in  buildin|f, 
eauipping,  furnishing,  or  provisioning  a  ship 
when  in  a  port  of  the  United  States.    Ibid,  568* 
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96.  The  admiralty  courts  of  the  United  States 
may  proceed,  under  their  general  powers^  in 
every  case  in  which  they  are  not  restrained  from 
the  exercise  of  those  powers  by  statute.  The 
U.  S.  y.  The  Seh.  Little  Charles,  1  Brockenb.  C. 
C.  R.  380. 

97.  After  a  vessel  has  been  seized  and  li- 
belledj  a  court  of  admiralty  does  not  lose  its 
jurisdiction  to  condemn  the  vessel  by  losing 
possession  of  it.    Ibid, 

98.  The  admiralty  has  not  jurisdiction  to  dis- 
tribute remnants  and  surplus  in  the  hands  of  the 
court  arising  from  proceeaings  in  admiralty  cases, 
unless  that  the  claim  to  the  surplus  or  remnant 
was  in  itself  or  in  its  origin  a  lien  on  the  ship,  or 
on  the  thing  from  which  the  remnants  and  sur- 
plus were  produced.  The  Ship  New  Jersey,  1 
Adm.  Decis.  223. 

99.  There  is  a  very  respectable  authority  for 
believing  that  the  ancient  criminal  jurisdiction 
of  the  admiralty  in  cases  of  misdemeanors  gen- 
erally committed  on  the  sea,  or  on  waters  out  of 
the  body  of  any  county,  was  not  exercised,  if  it 
existed,  at  the  period  when  the  constitution  of 
the  United  States  was  formed ;  and  if  so,  it  would 
seem  to  follow  that  to  the  exercise  of  jurisdiction 
over  such  places,  some  act  of  the  national  legis- 
lature, to  punish  them  as  offences  against  the 
United  States,  is  necessary.  Corfield  v.  Coryell, 
A  Wash.  C.  C.  R.  371. 

300.  If  the  subject  matter  of  a  contract  con- 
cern the  navigation  of  the  sea,  it  is  a  case  of  ad- 
miralty and  maritime  jurisdiction,  although  the 
contract  be  made  on  land.  Such  is  the  contract 
of  material  men.  Zone  v«  The  Brig  President,  4 
Wash.  C.  C.  R.  453. 

101.  A  contract  for  seamen's  wages  on  a  voy- 
a^^e  between  ports  of  adjoining  states^  and  on  the 
tide-waters  of  a  river  or  bay,  is  within  the  juris- 
diction of  the  district  court,  and  may  be  enforced 
by  a  suit  in  rem  in  the  admiralty.  Smith  v.  The 
Pekin,  Gilpin's  D.  C.  R.  203. 

102.  The  provisions  of  the  act  of  congress  of 
the  24th  of  September,  1789^  which  eive  to  the 
district  court  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
comprehended  all  maritime  contracts,  and  those 
which  relate  to  the  business,  navigation  or  com- 
merce of  the  sea,  and  the  building,  repairing,  or 
supplying  the  vessels.  Davis  v.  A  New  Srig, 
Gilpin's  D.  C.  R.  473.  . 

103.  A  proceeding  in  rem  in  the  admiralty  is 
not  within  the  provisions  of  the  judiciary  act  of 
1789,  which  authorizes  an  order  to  produce 
books  and  writings  on  the  trial  of  actions  at 
law.  The  U.  S.  v.  28  Packages,  Gilpin's  D.  C.  R. 
306. 

104.  Waters  within  the  ebb  and  flow  of  the 
tide,  are  to  be  considered  as  the  sea.  Thackarry 
y.  The  Farmer,  Gilpin's  D.  C.  R.  526. 

105.  The  subject  matter  of  the  controversy 
^nerally  determines  the  question  of  admiralty 
jurisdiction.  Davis  v.  A  New  Brig,  Gilpin's  D. 
C.  R.  477. 

106.  A  contract  for  wages  between  ports  of 
adjoining  states,  and  on  the  tide- water  of  a  river 
or  bay,  is  within  the  jurisdiction  of  the  district 
court,  and  may  be  enforced  by  a  suit  in  rem  in 


the  admiralty.    Smith  v.  The  Pekin,  Gilpin's  D. 
C.  R.  203. 

107.  The  pUot,  deck  hands,  engineer  and  fire- 
men of  a  steamboat  navigating  the  river  Dela^ 
ware,  between  Philadelphia  and  the  state  of 
Delaware^  carrying  passengere  and  merchandise, 
may  sue  m  the  admiralty.    Ibid, 

108.  To  justify  a  person  employed  on  board  a 
vessel  in  suing  in  tne  admiralty  for  his  wages, 
the  services  rendered  must  contribute  to  the 
saving  of  the  vessel  or  her  navigation.  Trainer 
V.  The  Superior,  Gilpin's  D.  C.  R.  514. 

109.  A  contract  lor  the  payment  of  labour  on 
board  a  vessel  employed  in  carrying  fuel  to  the 
city  of  Philadelphia,  from  the  shore  of  the  river 
Delaware,  cannot  be  enforced  by  a  suit  in  rem 
in  the  admiralty.  Thackarry  v.  The  Farmer, 
Gilpin's  D.  C.  R.  526. 

1 10.  Steamboats  or  lighters  employed  in  trade 
or  commerce  on  tide-waters,  and  the  seamen 
ensaged  on  board,  are  within  the  admiralty  ju- 
risdiction ]  but  not  ferry-boats,  or  those  engaged 
in  ordinary  traffic  along  shores.    Ibid, 

1 1 1.  A  contract  between  a  passenger  of  a  ves- 
sel and  the  master,  for  a  passage,  is  a  personal 
contract,  and  is  not  cognizable  in  the  admi- 
ralty. Bracket  v.  The  Hercules,  Gilpip's  D.  C.  R. 
184. 

112.  The  English  courts  of  admiralty  claim 
and  exercise  no  power  to  compel  the  ^e  of  a 
vessel,  on  the  application  of  part  owners,  who 
object  to  a  contemplated  voyage ;  but  they  will 
require  stipulations  in  favour  of  a  dissenting 
owner,  for  her  safe  return.  Davis  v.  The  Seneca, 
Gilpin^s  D.  C.  R.  25. 

1 13.  A  wharfiiiger  has  a  lien  on  a  vessel  for 
wharfage,  which  mav  be  enforced  in  the  admi- 
ralty. Johnson  v.  Tne  M^Donough,  Gilpin's  D. 
C.  R.  103. 

114.  Courts  of  admiralty,  so  far  as  their  juris- 
diction extends,  administer  it  upon  the  principles 
of  a  court  of  eauity,  and  not  on  the  principles  of 
strict  law.  Toe  Brig  Sarah  Ann,  2  Sumner's  C. 
C.  R.  206. 

115.  Courts  of  admiralty,  like  courts  of  equity, 
govern  themselves  by  analogies  of  the  common 
law  limitation  of  actions,  and  only  under  very 
strong  circumstances  depart  from  them.  Inde- 
pendently of  any  limitations,  they  will  not  enter- 
tain suits  for  stale  demands.    Ibid, 

116.  Where  the  acceptance  of  an  abandon- 
ment of  a  vessel  occurred  in  October,  1828, 
which  related  back  to  the  loss  in  the  preceding 
March,  and  the  libel  was  brought  in  September, 
1834 :  Held,  that  if  the  vessel  had  been  within 
the  reach  of  the  process  of  the  court  for  a  rea- 
sonable time,  to  the  knowledge  of  the  libellants, 
the  libel,  after  such  a  lapse  of  time,  ought  not  to 
be  maintained.    Ibid, 

1 17.  The  admiralty  has  jurisdiction  over  char- 
ter parties  for  foreign  voyages,  and  will  enforce 
the  lien  thereof.  Certain  Logs  of  Mahogany,  2 
Sumner's  C.  C.  R.  589. 

118.  An  objection  grounded  on  the  pendency 
of  another  suit  for  the  same  cause  of  action,  is 
preliminary  in  its  character,  and  should  be  taken 
m  admiralty  by  a  special  plea  in  the  nature  of  a 
plea  in  abatement;  known«  in  the  practice  of  the 
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admiralty,  as  a  delitory  or  declinatory  exception. 
Ibid, 

1 19.  Every  libel  muBt  contain  on  its  face  suffi- 
cient averments  as  to  the  place^  to  show  that  it 
is  within  the  admiralty  jurisdiction ;  or  other- 
wise it  must  be  dismissed.  Thomas  v.  Lane,  2 
Sumner's  C.  C.  R.  1. 

120.  In  admimlty  pleadings,  the  better  prac- 
tice is  to  present  new  facts,  when  necestory,  by 
an  amendment  to  the  hbei  and  answer,  as  in 
chancery,  and  not  by  way  of  replication  and  re- 
joinder. The  Brig  Sarah  Ann^  2  Sumner's  C. 
C.  R.  206. 

121.  The  objection  of  lis  pendens  can  be  sus- 
tained only  where  the  two  suits  are  of  the  same 
character,  and  where  the  plaintiff  in  both  suits 
is  the  same.  Ctrtain  Logi  of  Mahogany^  2  Sum- 
ner's C.  C.  R.  589. 

122.  A  suit  in  a  state  court  by  replevin,  or  by 
an  attachment  of  the  property  in  question,  can- 
not supersede  the  right  of  a  court  of  admiralty 
to  proceed,  by  a  suit  in  rem,  to  enforce  a  right 
or  lien  against  the  property.    Ibid, 

123.  The  admiralty  has  jurisdiction  over  all 
maritime  contracts  in  personam,  and  also  in  rem, 
where  there  is  a  maritime  lien  or  express  pledge 
as  security;  and  this  embraces,  of  course,  a  bot- 
tomry bond  ffiven  by  the  owner  in  the  home 
port,  where  there  is  an  express  pledge  as  secu- 
rity.    The  Brig,  Draeo^  2  Sumner's  C.  C.  R.  157. 

124.  Courts  of  admiralty  do  not  recognise  the 
rule  in  equity  requiring  two  witnesses,  and 
Btrong  corroborative  circumstances,  in  order  to 
overcome  the  denial  in  the  answer.  Sherwood 
y.  HUl  it  al.f  3  Sumner's  C.  C.  R.  127. 

125.  The  admiralty  has  no  jurisdiction  over 
preliminary  contracts,  leading  to  maritime  con- 
tracts. The  Schooner  TributUy  3  Sumner's  C.  C. 
R.  144. 

126.  The  jurisdiction  of  the  admiralty  does 
not  depend  upon  the  particular  name  or  charac- 
ter of  the  instrument,  but  whether  it  imports  to 
be  a  maritime  contract.    Ibid. 

127.  No  appeal  lies  from  a  decree  of  the  dis- 
trict court  in  an  admiralty  cause,  except  to  the 
next  term  of  the  circuit  court.  Steamboat  New 
Englandy  3  Sumner's  C.  C.  R.  495. 

128.  The  appeal,  to  be  effectual,  must  be  en- 
tered before  the  adjournment  sine  die  of  the  dis- 
trict court,  unless  a  different  time  is  specially 
allowed  by  the  district  court  in  the  peculiar  case, 
or  is  prescribed  by  the  general  rules  of  the  court. 
Ibid, 

129.  If,  ia  either  case,  an  appeal  is  entered 
within  the  prescribed  term,  it  relates  back  to  the 
time  of  the  decree,  although  actually  entered  in 
▼acation.    Ibid. 

130.  A  party  may  appeal  from  an  interlocn- 
torv  decree,  having  the  effect  of  a  final  decree : 
or  he  may,  at  his  election,  wait  until  the  final 
decree  is  positively  enterea,  and  then  may  enter 
an  appeal.    Ibid. 

131.  A  decree  awarding  a  certain  rate  of  sal- 
TBge  of  the  proceeds,  after  deducting  charges 
and  expenses,  and  fees  of  court,  is  not  a  final 
decree :  but  at  most  is  only  an  interlocutory  de- 
cree in  the  nature  of  a  final  decree.    Ibid. 

132.  To  make  a  decree  in  a  salvage  case  posi- 


tively final,  all  the  charges  and  expenses  should 
be  ascertained,  and  the  salvage  apportioned,  and 
the  rights  of  each  salvor  definitely  fixed,  so  that 
he  may  appeal  therefrom  if  he  chooses.    Ibid. 

133.  A  re-hearinff  in  the  admiralty  cannot  be 
had  after  the  term  nas  passed  at  which  the  de- 
cree was  made.    Ibid. 

134.  All  decrees  in  the  admiralty  are  deemed 
to  be  enrolled  as  of  the  term  in  wnich  they  are 
made.    Ibid,  '* 

135.  An  agreement  or  stipulation  of  consort- 
ship  among  vessels  engaged  m  saving  vessels  or 
property  wrecked,  is  *a  contract  which  maj  be 
enforced  in  the  admiralty.  It  is  a  maritime 
contract  for  services  to  be  rendered  at  sea,  and 
an  apportionment  of  the  salvage  to  be  earned 
therein.  Over  maritime  contracts  the  admiralty 
possesses  a  clear  and  established  jurisdiction, 
capable  of  being  enforced  in  personam  as  well 
as  in  rem.  Andrews  v.  WaU  et  al,,  3  Howard, 
572. 

136.  In  the  case  of  Ramsay  v.  Allyn,  12 
Wheat.  613 ;  6  Cond.  Rep.^  all  the  judges  except 
one  concurred  in  the  opmion,  as  of'^admiralty  iu- 
risdiction;  but  the  claim  was  extinguished  by 
a  proifiissory  note  having  been  given  for  the 
amount,  which  was  still  outstanding  and  unsur- 
rendered. The  general  doctrine  had  been  pre- 
viously asserted  in  the  case  of  The  General 
Smith,  4  Wheat.  438 ;  4  Cond.  Rep.  483 ;  and  in 
Peroux  y.  Howard,  7  Peters^  324. 

137.  It  is  an  inherent  incident  to  the  jurisdic- 
tion of  the  admiralty,  to  entertain  supplemental 
suits  by  parties  in  interest,  in  cases  wnere  pro- 
ceeds are  in  possession  of  the  admiralty,  to  as- 
certain to  whom  those  proceeds  rightfully  be- 
long, and  to  deliver  them  over  to  the  parties  who 
estaolish  the  ownership  thereof.    Ibid. 

138.  An  agreement  among  vessels  engaged  as 
wreckers  on  the  coast  of  Florida  to  act  in  con- 
sort, and  share  mutually  with  each  other  the 
moneys  awarded  as  salvage  of  vessels  and  car- 
soes,  whether  by  one  vessel  or  by  both,  must  be 
deemed  to  be  made  on  behalf'^  of  the  owners 
and  crews  of  the  vessels,  and  obligatory  on  both 
sides  until  dissolved  by  the  owners.  The  mere 
change  of  masters  of  the  vessels  would  not  die- 
solve  such  agreement.    Ibid, 

2.  Jurisdiction  in  Cases  of  Capture  and  Prize. 

139.  Where  a  vessel  had  been  captured  on 
the  high  seas  as  prize  by  a  French  privateer, 
and  brought  hj  the  captors  into  Baltimore,  ana 
restoration  claimed  there  by  the  Swedish  and 
American  owners,  in  the  district  court  of  the 
United  States;  the  United  States  district  court 
of  Maryland  has  jurisdiction  to  inquire  and  de- 
cide whether  restoration  ought  to  be  made  to 
the  claimants  in  whole  or  in  part,  consistently 
with  the  bws  of  nations,  and  with  the  treaties 
and  laws  of  the  United  States.  Tdbot  v.  Jansen, 
3  Ball.  Rep.  133;  1  Cond.  Rep.  62. 

140.  The  district  court  of  the  United  States 
has  jurisdiction  in  the  case  of  a  capture  of  a  neu- 
tral vessel  by  a  privateer  fitted  out  in  the  United 
States,  and  sailing  under  the  French  flag.  The 
captured  vessel  was  restored  to  the  owners. 
IbU, 
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141.  Captures  by  belligerent  vessels  lawfully 
commissioned  are  alone  exempt  fjrom  inquiry  by 
neutral  courts ;  and  if  the  capturing  yessel  claims 
to  be  so  exempted,  the  court  should  inquire  if 
she  is  entitled  to  the  same.    Ibid. 

142.  The  district  court  has  lurisdiction  in  a 
case  of  the  capture  by  a  French  squadron,  and 
the  captured  vessel  afterwards  abandoned  as 
derelict  and  brought  into  the  United  States :  a 
libel  for  salvage  having  been  preferred  to  toat 
court.  The  residue  of  the  proceeds  of  the  ves- 
sel were  decreed  to  the  nation  to  whom  the  cap- 
turing vessels  belonged,  and  to  the  captors. 
M^Donou^  V.  Daneryf  244 ',  3  Dall.  188 ;  1  Cond. 
Rep.  94. 

143.  A  prohibition  will  lie  from  the  supreme 
court  to  a  district  court,  proceeding  in  an  admi- 
ralty suit  where  it  has  no  jurisdiction ',  by  which 
furtner  proceedings  were  prevented.  The  pro- 
ceeding in  the  district  court  was  against  a 
French  national  vessel  for  an  alleged  capture  on 
the  high  seas  of  a  neutral  vessel.  The  U.  8,  v. 
PeUrs,  3  Dall.  121 ;  1  Cond.  Rep.  60. 

144.  Recaptures  are  cases  for  admiralty  juris- 
diction. Tke  Adeline,  9  Cranch ;  3  Cond.  Rep. 
397. 

145.  The  courts  of  the  United  States  have 
jurisdiction  over  all  prizes  made  in  ports,  as  well 
as  on  the  high  seas,  by  virtue  of  the  delegation 
of  admiralty  and  maritime  jurisdiction.  Tm  Ship 
EmidauSf  1  Gallis.  C.  C.  R.  663. 

146.  A  prize  court  has  jurisdiotion  to  decree 
restitution  of  a  vessel  recaptured  from  the  ene- 
my, and  to  award  damages  against  the  recaptors 
lor  embezzlement.  The  Schowmer  Dove  and 
Cargo,  1  Gallis.  C.  C.  R.  686. 

147.  A  coutt  of  prize  will  take  cognizance, 
not  only  of  all  questions  of  prize,  but  of  every 
incident  thereto,  until  a  final  adjustment  of  all 
claims  arising  from  the  capture.  It  wtU,  there- 
fore, entertain  a  supplemental  suit  for  the  dispo- 
sition of  the  proceeds  of  a  prize.  Where  the 
proceeds  have  been  paid  to  the  prize  agents, 
and  the  cause  is  no  longer  pending,  the  proper 
jurisdiction  is  the  district  court.  While  the  pro- 
ceeds remain  in  the  circuit  court,  application 
may  be  made  there,  originally,  to  compel  distri- 
bution. The  Sl  Lawrence  taid  Cargo,  2  Gallis. 
1/.  v/.  K.  19. 

148.  The  prize  act  of  27th  January,  1813,  ch. 
115,  2  StQry's  Laws  U.  S.  1283.  authorizing  the 
marshal  to  make  distribution,  aoes  not  narrow 
this  jurisdiction.  He  still  acts  under  the  control 
of  the  prize  court.    Ibid. 

149.  Upon  mature  reflection  and  authorities, 
the  court  is  fully  satisfied  that  all  questions  rela- 
tive to  prize  property,  and  of  course  all  inciden- 
tal claims  upon  it  by  reason  of  the  eapture.  pro- 
perly belong  to  the  court  having  possession  of 
the  property,  either  actually  or  in  contemplation 
of  law,  through  prize  agents  ]  or  having  a  right 
to  call  for  the  property,  in  order  to  execute  its 
decrees,  and^  enforce  tne  rights  of  the  paKies 
connected  with  its  proceedings:  and  that  it  is 
perfectly  immaterial  whether  the  court  possess 
the  cause  as  of  original  jurisdiction*  or  appeal. 
The  8t.  Lawrence  and  Cargo,  2  Gallis.  C.  C.  R.  22. 

150.  The  trial  of  prizes  belongs  exclusively  to 


the  courts  of  the  country  of  the  captors.  No 
neutral  nation  can  justly  interfere  with,  or  take 
cognizance  of  prize  when  brought  into  its  terri- 
tory; except  for  the  purpose  of  ascertaining 
whether  the  capturing  vessel  be  lawfnlly  coio- 
missioned,  or  the  capture  made  in  violation  of 
its  neutral  sovereignty.  The  Invin€ibU^2  GsUifl. 
C.  C.  25. 

161.  The  question  of  prize  or  no  prize  belongs 
exclusively  to  the  courts  of  the  capfor,  and  in  no 
case  does  a  neutral  assume  the  right  of  deciding 
on  it.  The  Saniissima  Trinidad,  1  Brockenb.  C. 
C.  R.  478. 

161.  Jurisdiction  of  prize  is  involved  in  the 
general  delegation  of  admiralty  and  marilinis 
powers  to  the  district  court  of  the  United  States. 
Jennings  v.  Carson's  Ex^rs.,  1  Peters'  Adm.  Be- 
ds. 1. 

153.  Admimky  courts,  in  nnany  cases,  possets 
cumulative  powers  beyond  those  of  the  common 
law.  The  nght  to  proceed  in  rem  does  not  ex- 
clude the  remedy  in  personam,  though  it  is  fre- 
q[uently  taken  in  preference  for  the  greater  secii- 
nty.  In  common  law  courts,  as  in  the  admi- 
ralty, a  party  may  pursue  sereral  remedies, 
although  ne  can  have  but  one  satisfaction.  On 
the  instance  side  of  the  admiralty,  the  proceed- 
ings are,  originally  and  most  commonly,  by  ar- 
rest of  tne  person.  The  Fair  American,  1  Peters^ 
Adm.  Decis.  94. 

154.  The  district  court  must  be  governed  in 
its  decisions  by  the  maritime  code  possessed 
anterior  to  the  revolution,  as  well  as  by  the  par- 
ticular laws  since  established  by  our  own  go- 
vernment. TheCaihanna,!  Peters'  Adm.  Decis. 
116. 

165.  The  admiralty  cpurtsof  the  United  States 
have  power  to  authorize  the  majority  of  the  own- 
ers ot  a  vessel  to  fit  her  out  and  expedite  her 
upon  a  voyage.  Willings  et  d.  v.  Bltght,  2  Pe- 
ters' Adm.  I^cis.  288. 

166.  An  indemnity  is,  however,  to  be  given  to 
the  non-consenting  owners,  who,  as  they  gain  no 
profit,  may  incur  no  loss.    Ihid. 

157.  The  admiralty  has  cognizance  of  matteis 
on  land,  if  they  are  incident  to  those  at  sea. 
Moxon  et  al.  v.  The  Fannyj  2  Peters'  Adm.  Do- 
cis.  809. 

158.  On  a  libel  for  prize,  the  burden  of  proof 
rests  on  the  captors.  MUUr  v.  The  ResoUuion, 
2  Dallas'  Rep.  12. 

159.  Questions  of  prize  are  exclusively  of  ad- 
miralty jurisdiction;  and  no  action  at  kw  lies 
for  property  captured  as  prize.  Bingham  v.  Car 
bqt,  3  Dall.  Rep.  10;  1  Cond.  Rep.  13. 

160.  In  general,  the  rules  of  the  prize  couit 
as  to  the  vesting  of  property,  are  the  same  witn 
those  of  the  common  law,  by  which  the  thinj^ 
sold,  after  the  completion  of  the  contract,  ]■ 
properly  at  the  risk  of  the  purchaser.  The  &. 
Joze  Indiana,  1  Wheat.  208 ;  3  Cond.  Rep.  543. 

161.  Concealment,  or  even  spoliation  of  ^ 
pers,  is  not  of  itself  a  sufficient  ground  for  oon- 
demnation  in  a  prize  court.  It  is  a  circumsfaoea 
calculated  to  excite  the  vigilance  and  justify  the 
suspicions  of  the  court ;  but  it  is  a  circumstaDoa 
open  to  explanation ;  for  it  may  have  arisen  fr<Ma 
accident|  necessity,  or  superior  force.    U  the 
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party  in  the  first  ioBtance  frankly  explains  it  to 
the  satisfactioo  of  the  court,  it  deprives  him  of 
no  right  to  which  he  ia  otherwise  entitled.  The 
Pizarroj  2  Wheat.  227;  4  Cond.  Rep.  103. 

162.  If,  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak 
aiid  futile ;  if  the  cause  lahour' under  neaVy  sus- 
picions, or  there  be  a  presumption  of  bad  faith 
or  gross  prevarication,  further  proof '  is  denied ; 
and  condemnation  ensues  from  defects  in  the 
evidence  which  the  party  is  not  permitted  to 
supply.     Ibid, 

163.  Where,  in  a  seizure  case,  the  property 
was  delivered  on  bail  on  appraisement,  and  the 
decree  condemning  it  was  affirmed  in  the  su- 
preme court,  it  was  ordered  that  datnages  should 
be  allowed  at  the  rate  of  six  per  cent,  on  the 
amount  of  the  appraised  value  of  the  property; 
computing  the  interest  from  the  date  of  the  de- 
cree of  condemnation  in  the  district  court.  The 
Diana,  3  Wheat.  68 ;  4  Cond.  Rep.  196. 

164.  Where  a  neutral  ship-owner  lends  \h 
name  to  cover  a  fmnd  with  regard  to  the  cargo, 
this  circumstance  will  subject  the  vessel  to  con- 
demnation. The  Fortunoj  3  Wheat.  236;  4  Cond. 
Rep.  244. 

165.  When  the  original  owner  seeks  for  resti- 
tution in  our  courts,  upon  the  ground  of  a  viola- 
tion of  our  neutrality  by  the  captors,  the  onus 
proband!  lies  on  him;  and  if  ihere  exist  reason- 
able doubt  respecting  the  faicts,  the  court  will 
decline  to  exercise  its  jurisdiction.  La  Amistad 
de  Rues^  Wheat.  386;  4  Cond.  Rep.  697. 

166.  By  the  rules  of  the  pilze  court,  the  onus 
probandi  of  a  neutral  interest  rests  on  the  claim- 
ant. The  AmiabU  IsabellOj  6  Wheati  1 ;  6  Cond. 
Rep.  1. 

167.  The  evidence  to  acquit  or  condenin  must 
come,  in  the  first  instance,  from  the  ship's  pa- 
pers, and  the  examination  of  the  persons  cap- 
tured.   Ibid, 

168.  Where  these  are  not  satisfactoryj  further 
proof  may  be  admitted,  if  the  claimant  has  not 
lorfeited  nis  nAt  to  it  by  a  breach  of  good  faith. 
Ibid. 

169.  On  the  production  of  further  proof,  if  the 
neutrality  of  the  property  is  not  estalblished  be- 
yond reasonable  doubt,  condemnation  follows; 
ibid. 

170.  The  assertion  of  a  false  claim,  in  whole 
or  in  part,  by  an  agent,  or  in  connivance  with 
the  real  owner,  is  a  substantive  cause  of  con- 
demnation.    Ibid. 

17 1 .  A  caigo  of  a  vessel  belonging  to  enemies, 
and  found  in  a  port  of  the  United  States  on  the 
breaking  out  of  a  war,  is  confiscable,  jure  belli, 
without  any  special  act  of  congress  authorizing 
the  seizure.  The  Cargo  of  the  Ship  EmulouSj  1 
GalHs.  C,  C.  R.  663. 

172.  If  the  party  filing  a  libel  against  pro- 
potty,  or  b  a  suit  in  rem  by  an  informer  as  prize 
of  war,  is  not  entitled  to  it  on  condemnation,  it 
will  go  to  the  United  States.    Ibid. 

173.  An  alien  enem|r  cannot  sustain  a  claim 
in  a  prize  court,  nor  can  a  citizen  maintain  a 
claim  of  the  property  of  an  enemy,  upon  a  sale 
alleged  to  have  been  made  after  the  war  com- 
menoed.    Ibid. 

7» 


174.  Upon  a  declaration  of  war  the  President 
has  authority,  as  incident  to  his  office,  to  endpiloy 
all  the  usual  and  customary  means,  acknow- 
ledged by  the  laws  of  nations,  to  carry  it  into 
eflfect.  He  may,  therefore,  lawfully  authorize 
the  capture  of  enemy  property,  wherever,  by 
the  law  of  nations,  it  is  liable  to  capture.  The 
Ship  EmtdouSj  1  Gallis.  563. 

176.  A  commission  to  cruise,  granted  in  time 
of  peace,  may  be  used  so  as  to  authorize  cap- 
tures as  prize  aAer  a  war  breaks  out.  It  gives 
validity  to  the  capture,  if  war  exists  when  it  is 
used.     1  Brockenb.  C.  C.  R.  478. 

176.  The  sentence  of  a  foreign  court  of  admi- 
ralty and  prize  in  rem,  is  in  general  conclusive 
on -all^  parties  in  interest,  and  for  collateral  pur- 
poses. Bradstreet  v.  The  Neptune  Ins.  Co.  3 
Surnner's  C.  C.  R.  600.  • 

177.  Semble.  That  no  sound  distinction  can 
be  made  between  a  sentence  pronounced  in  rem, 
by  a  court  of  admiralty  and  prize,  and  a  like 
sentence  pronounced  by  a  municipal  court,  upon 
a  seizure  or  other  proceedings  in  rem.    Ibid. 

178.  But  this  ruie  proceeds  on  the  ground  that 
the  court  pronouncing  the  decree  had  jurisdic- 
tion over  the  cause,  and  that  the  thing  was 
either  positively  or  constructively  in  its  posses- 
sion, and  submitted  to  its  jurisdiction.    Ibid. 

179.  In  respect  to  the  jurisdiction  of  courts  of 
prize,  acting  in  rem.  the  courts  of  other  nations 
are  competent  to  enquire  into  and  ascertain 
whether  there  has  been  any  excess  of  jurisdic- 
tion; but  the  judgments  of  municipal  courts, 
when  the  res  is  in  possession  of  the  soverei^, 
must,  ordinarily,  be  conclusive  upon  all  foreign 
tribunals.    Ibia. 

SALVAGB. 

General  Principles  on  which  Salvage  is  cdlotD^. 

180.  Salvage  is  a  compensation  for  actual  ser- 
vices rendered  in  saving  the  jproperty  charged 
with  it,  and  it  is  demandable  of  right  for  vessels 
saved  from  enemies,  or  from  pirates.  These 
mnst  be  meritorious  services,  and  the  taking 
must  huTO  been  lawful.  Talbot  v.  Seeman,  1 
Cranch's  Rep.  1 ;  1  Cond.  Rep.  229. 

181.  A  mere  speculative  danger  w^ill  not  au- 
thorize a  claim  fur  salvage.  It  is  not  necessary 
that  the  danger  be  such  as  that  escape  from  it, 
by  any  other  means,  was  inevitable;  but  the 
peril  must  have  been  imminent.    Ibid. 

182.  On  a  recapturo  of  a  vessel  by  a  neutral 
vessel,  no  claim  for  salvage  can  arise,  for  t&e 
recapture  was  a  hostile  act,  not  justified  by  the 
situation  of  the  nation  to  which  the  recapturing 
vessel  belongs,  in  relation  to  that  from  the  pos- 
session of  which  the  vessel  recaptured  was  taken. 
The  degree  of  service  rendered  in  such  a  case, 
is  precisely  the  same  as  if  it  had  been  rendered! 
by  a  belligerent ;  yet,  the  rights  accruing  from 
the  recapture  are  difi!erent,  because  no  right 
can  accrue  from  an  act  which  was  unlawful. 
Ibid. 

183.  When  a  belligerent  permits  her  cruisers 
to  capture  neutral  vessels,  and  carry  them  in  for 
adjudication,  and  thus  subjects  such  vessels  to 
perils,  almost  equal  to  those  of  absolute  capture, 
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salvage  for  a  recapture  of  such  a  neutral  vessel 
will  be  allowed.    Ibid. 

184.  The  principles  and  policy  which  with- 
hold from  marineis  their  wages  on  the  ship  be- 
ing lost,  and  which  deny  them  salvage  for  saving 
their  snip,  however  great  the  peril,  do  not  apply 
in  a  case  when  a  vessel  has  been  abandoned  by 
all  on  board  of  her  but  one  seaman,  who  after- 
wards contributes  to  save  the  vessel  and  caigo. 
The  Skip  BlaireaUf  2  Cranch'sRep.  240;  1  Cond. 
Rep.  397. 

185.  If  we  search  for  the  motives  for  the  very 
ample  reward  allowed  for  services  rendered  at 
sea  in  saving  property  from  peril,  we  shall  find 
them  in  a  lit>eral  and  enlai^ed  policy.  The  al- 
lowance for  such  services  is  intended  as  an  in- 
ducement to  render  them ;  which  it  is  for  the 

Sublic  inter^t,  and  for  the  general  interests  of 
umanity  to  hold  forth  to  those  who  navigate 
the  ocean.    Ibid. 

186.  Underwriters  are  not  liable  for  salvage 
upon  articles  which,  by  a  memorandum  in  the 
policy,  are  declared  to  be  free  from  average,  un- 
less general,  under  the  clause  which  autnorizes 
the  insured  to  labour  and  travel  for  the  preserva- 
tion of  the  cargo;  unless,  perhaps,  in  a  case 
where  the  salvage  may  have  prevented  a  total 
loss  of  the  cargo.  Biays  v.  Chesapeake  Ins.  Co. 
7  Cranch,  415;  2  Cond.  Rep.  552. 

187.  American  property  recaptured,  was  re- 
stored on  payment  of  salvage ;  tne  libel  having 

E rayed  a  condemnation  as  prize,  and  no  salvage 
avin^  been  claimed.  The  question  of  salvage 
is  incident  to  the  question  of  prize.  The  Ade- 
linef  9  Cranch's  Rep.  244;  3  Cond.  Rep.  397. 

188.  In  a  case  oi  civil  salvage,  where,  under 
its  peculiar  circumstances,  the  amount  of  salvage 
is  uiscretionary,  appeals  should  not  be  encouraged 
upon  the  ground  ol  minute  distinctions  of  merit; 
nor  will  the  court  reverse  the  decision  of  an  in- 
ferior court,  unless  it  manifestly  appears  that 
some  important  error  has  been  committed.  The 
Sybil,  4  Wheat.  98 ;  4  Cond.  Rep.  399. 

189.  In  order  to  entitle  to  salvage,  as  upon  a 
recapture  or  rescue,  the  property  must  have  been 
in  the  possession,  either  actual  or  constructive, 
of  the  enemy.  The  Ann  Green^  1  Gallis.  C.  C. 
R.  274,  289. 

190.  There  is  no  case  where  military  salvage 
has  been  allowed  merely  from  stopping  a  ship 
going  into  an  enemy's  port ;  and  the  case  of  the 
Packet  de  Bilboa,  2  Rob.  133,  and  the  Franklin, 
4  Rob.  147,  are  the  other  way.  I  shall  adhere 
to  these  decisions,  because  they  are  founded  in 
fair  and  equitable  principles.  Stort,  Justice. 
The  Ann  Green,  1  Gallis.  C.  C.  R.  293. 

191.  In  cases  of  salvage,  the  measure  of  re- 
ward has  never  been  adjusted  by  a  mere  esti- 
mate of  the  labour  and  services  performed  by 
the  salvors.  These  are  important  ingredients, 
and  are  greatly  enhanced  in  value,  when  they 
have  been  accompanied  by  personal  peril  and 
gallantry,  by  hardy  and  prompt  enteiprise,  and 
by  severe  and  long  exposure  to  the  inclemencies 
of  the  winds  and  waves.  But  an  enlaiged  poli- 
cy, looking  to  the  safety  and  interest  of  the  com- 
mercial world,  decrees  a  liberal  recompense, 
with  a  view  to  stimulate  ambitiou,  by  holding 


out  what  may  be  deemed  an  honourable  reward. 
The  same  policy  has  a  tendency  to  disoourage 
petty  plundering  and  concealment  of  the  pro- 
perty saved :  and  to  induce  salvors  to  brine;  it  in 
good  faith  Wore  judicial  tribunals,  and  rely 
upon  their  justice  for  an  ample  remoneratioa. 

Rowe  et  d.  v.  The  Brig ^  1  Mason's  C.  C.  R. 

375. 

192.  The  salvase  paid  to  seamen  in  cases  of 
shipwreck,  is  a  charge  on  the  property  saved, 
and  to  be  ixime  by  the  underwriters,  if  the  ship 
is  abandoned  to  them.  The  Two  Catherines^  2 
Mason,  319. 

193.  A  ship  sailed  on  a  voyase  from  Newport 
to  Gibraltar,  and  there  landed  her  cargo  and 
went  in  ballast  to  IVica,  for  a  cargo  of  salt ;  and 
after  taking  it  on  board  proceeded  on  her  home- 
ward voyage  for  Providence,  R.  I.,  and  W39s 
wrecked  on  an  island  in  Narraganset  bay ;  the 
vessel  and  cargo  totally  lost,  but  the  ship's 
tackle,  &c.,  sav^.  The  seamen  were  entitled 
to  salvage  for  saving  the  materials  of  the  ship ; 
and,  as  they  could  obtain  no  wages  for  the  pe- 
riod of  the  voyage  commencing  from  half  the 
time  the  vessel  was  at  Ivica,  the  court  allowed 
them  as  salvage  as  much  as  their  wages  for  the 
homeward  voyage  would  have  amounted  to. 
Ibid. 

194.  The  owner  of  goods  saved  should  pay 
salvage  in  proportion  to  his  property  saved,  and 
the  advantage  he  receives,  adding  a  reward  as 
an  example  and  incentive  to  others.  Taylor  et 
d,  V.  GoodSf  ifc,    1  Adm.  Deois.  48. 

195.  The  old  rule  of  allowing  half  to  the  finder 
or  salvor  of  deserted  vessels,  &c.j  without  regard 
to  degree  of  merit,  labour,  or  difficulty,  is  now 
exploded.    Ibid. 

196.  Salvage  is  not  allowed  as  a  mere  quan- 
tum meruit ;  out  as  a  premium  to  stimulate  ex- 
ertion, prowess,  enterprise,  and  persona]  hazard. 
The  rfepttmej  2  Adm.  Decis.  356. 

197.  A  vessel  in  distress,  met  with  at  sea,  and 
brought  into  a  neutral  port,  must  be  restored,  on 
payment  of  salvage,  to  those  who  were  in  pos- 
session of  her  when  she  was  met  with.  L'Es- 
peranza,  Bee's  D.  C.  R.  92. 

198.  Salvafi^e  allowed  upon  a  recapture  of  a 
ransomed  ship,  the  ransom  bill  declaring  that 
the  sum  agreea  upon  therein,  should  be  payable 
only  upK)n  the  arrival  of  the  vessel  at  her  port 
of  destination,  which  she  never  reached.  The 
Harriet,  Bee's  D.  C.  R.  128. 

199.  In  case  of  a  recapture  by  a  public  vessel 
of  war,  the  salvage  can  be  ascertained  only  by  a 
sale  of  the  property,  unless  both  parties  consent 
to  an  appraisement.  The  Dolphin,  Bee's  D.  C. 
R.  152. 

200.  A  vessel  employed  in  transporting  part 
of  the  cargo  of  a  wrecked  vessel  from  the  place 
where  it  was  safely  landed  to  a  port,  being  lost, 
the  owner  is  not  entitled  to  her  value  in  his  claim 
for  salvage.     The  Argus,  Bee's  D.  C.  R.  170. 

201.  Salvage  is  not  due  for  rescuing  the  vessel 
of  a  neutral  out  of  the  hands  of  a  belligerent, 
who  has  taken  possession  for  a  supposed  violation 
of  a  treaty  or  of  the  law  of  nations.  The  Ante' 
lope,  Bee's  C.  C.  R.  232. 

202.  The  owner  has  the  election  to  take  the 
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thing  saved  or  not.  If  he  refaseB,  the  thing  only 
is  answerable  for  salvage.  But  if  he  receives  the 
goods,  though  the  lien  in  the  article  may  be  gone, 
and  especially  if  it  passes  to  a  third  person,  yet 
the  right  to  salvage  continues.  It  becomes  a 
persopal  claim,  founded  on  the  transaction  at  sea, 
and  must  be  prosecuted  in  personam,  in  the  ad- 
miralty. Brevoor  r.  The  Fair  Americanj  1  Pe- 
ters' Adm.  Decis.  94. 

203.  There  is  no  precedent  of  a  suit  in  a  com- 
mon law  court  for  salvage  on  the  hish  seas.  Ibid, 

204.  No  salvage  can  be  allowecL  further  than 
on  the  amount  of  goods  sold  and  delivered.  Ibid. 

205.  Where  an  American  ressel.  which  had 
been  condemned  by  an  unauthorized  foreign  tri- 
bunal, purchased  by  the  libellant,  and  brought 
into  the  port  of  Philadelphia,  was  ordered  by  the 
district  court  to  be  restored,  the  court  refused  to 
allow  salvage  to  the  libellant.  Coulon  v.  The 
Neptune,  2  Peters'  Adm.  Decis.  356. 

206.  No  length  of  time  shall  divest  the  original 
owner  of  property  found  derelict  at  sea.  It  will 
be  restored  upon  payment  of  salvage  according 
to  circumstances,  unless  there  be  proof  of  an 
intention  to  abandon  wholly.  Wilhe  v.  The  St. 
Petre,  Bee's  D.  C.  R.  82. 

207.  Salvage  must  always  be  a  reasonable  al- 
lowance, to  be  fixed  by  the  court  upon  conside- 
ration 01  the  circumstances.  All  agreements, 
therefore,  entered  into  in  situations  of  distress  at 
sea,  are  contrary  to  law,  and  will  be  set  aside. 
Schutz  V.  The  Mary^  Bee's  D.  C.  R.  139. 

208.  A  schooner  being  lost  in  transporting  ar- 
ticles saved  from  a  wrecked  vessel,  after  they 
had  been  placed  in  a  state  of  safety,  the  owner 
is  not  entitled  to  compensation.  The  Argusj 
Bee's  D.  C.  R.  170. 

209.  Wherever  the  service  has  been  rendered 
in  saving  property  at  sea,  or  wrecked  on  the  coast 
of  the  sea,  the  service  is,  in  the  sense  of  the  ma- 
ritime law,  a  salvage  service.  If  a  contract  for 
compensation  for  saving  her  has  been  made,  it 
does  not  alter  the  case,  but  fixes  a  rule  as  to  the 
rate  to  govern  the  court.  The  Emulous^  1  Sum- 
ner's C.  C.  R.  210. 

210.  Contracts  for  salvage  services  are  not 
ordinarily  held  obligatory  by  courts  of  admiralty, 
unless  the  court  can  clearly  see  that  no  advan- 
tage has  been  taken  of  the  parties'  situation,  and 
that  the  rate  of  compensation  is  just  and  reason- 
able.   Ibid.  210. 

211.  No  system  of  jurisprudence,  purporting 
to  be  founded  upon  moral  or  religious,  or  even 
rational  principles,  could  tolerate  for  a  moment 
the  doctrine  that  a  salvor  could  avail  himself  of 
the  calamities  of  others,  to  force  upon  them  a 
contract  unjust,  oppressive,  or  exorbitant.    Ibid. 

212.  On  a  libel  for  salvage,  all  the  parties 
shoold  be  inserted  and  brought  into  court.  The 
Schooner  Boston,  1  Sumner's  C.  C.  R.  328. 

213.  In  a  libel  in  rem  against  a  vessel  and 
ca^o  for  !«alvage,  the  underwriters,  not  having 
accepted  the  abandonment,  are  not  parties  to  the 
proceedinsf.    Ibid. 

214.  Where  the  master  and  crew  had  left  their 
vessel  in  a  sinking  condition,  and  had  taken  to 
the  long-boat,  and  were  picked  up  by  another 
vessel,  while  yet  in  sight  of  the  wreck,  the  ves- 


sel and  cargo  were  considered  in  the  admiralty 
as  derelict.    Ibid. 

215.  On  appeal  in  salvase  cases,  the  court 
does  not  alter  the  amount  ofsalvage  upon  slight 
grounds,  or  inconsiderable  differences  of  opinion 
from  the  court  from  which  the  appeal  has  beea 
taken.    Ibid. 

216.  The  case  of  salvage  is  an  exception  to 
the  rule  as  to  the  incompetency  of  witnesses  on 
account  of  interest.  The  salvors  are,  from  ne- 
cessity, witnesses  as  to  the  facts  occurring  at  the 
time  ot  the  salvage  service,  but  only  as  to  such 
facts.     Ibid. 

217.  Thejr  are  not  competent  witnesses  as  to 
facts  occurring  after  the  property  has  been 
brought  into  port.    Ibid. 

218.  Underwriters  can  make  no  claim  for  sal- 
vage property,  unless  there  has  been  an  aban- 
donment of  the  propert  V,  and  it  has  been  accepted 
by  them.  The  Shtp  Henry  Ewbank,  1  Sumner's 
C.  C.  R.  400. 

219.  In  salvage  cases,  the  proper  course  is  to 
make  all  the  co-salvors  parties  to  the  original 
libel  J  and  if  any  are  omitted,  the^  need  not  file 
a  new  libel,  but  may  become  parties  by  suitable 
allegations.    Ibid.' 

220.  If  salvors,  in  effecting  a  salvage  service, 
themselves  fall  into  distress,  and  are  relieved  by 
other  salvors,  they  do  not  lose  their  original  right 
to  salvage,  but  the  second  salvors  only  partake 
of  the  salvage  in  proportion  to  their  merit.   Ibid. 

221.  Second  salvors  cannot  lawfully  make  it 
a  condition  of  giving  assistance,  that  the  original 
salvors  shall  abandon  all  claims  to  salvage.  Ibid, 

222.  Apportionment  of  costs  in  a  case  of  sal- 
vage.   Ibid.  433. 

223.  Sembley  that  in  cases  of  salvage  of  private 
ships  and  caigoes,  the  freight  on  board  belonging 
to  government  is  equally  subject  to  admiralty 
process  in  rem,  for  their  proportion  due  for  sal- 
vage, with  that  of  mere  private  ships.  U.  S. 
V.  wilder,  3  Sumner's  C.  C.  R.  308. 

224.  When  proceedings  in  rem  are  had  in  the 
admimlty  for  salvaee,  neither  party  is  bound  to 
obtain  a  delivery  of  the  ship  and  cargo  on  bail ; 
and  it  is  no  matter  of  default  in  either  party  to 
wait  for  the  termination  of  the  salvage  proceed- 
ings. The  Ship  Nathaniel  Hooper^  3  Sumner's 
C.  C.  R.  542. 

225.  In  suits  for  salvage,  courts  of  admiralty 
will  not,  ordinarilv,  without  the  consent  of  the 
salvors,  deliver  either  ship  or  cargo  on  stipulation 
to  the  claimants ;  where,  from  the  circumstances 
of  the  case,  it  is  apparent  to  the  court  that  a  pro- 
portion, and  not  a  gross  sum,  ought  to  be  aUowed* 
for  salvage.    Ibid. 

226.  If  the  cargo  is  liable  to  deteriorate  or 
perish,  or  the  ship  to  be  injured  by  the  delay 
incident  to  the  salvage  proceedings,  the  proper 
course  is  to  apply  to  the  court  for  the  sale  there- 
of. It  is  not  a  matter  of  right  for  either  party  to 
have  a  delivery  on  bail  in  such  cases.    Ibid. 

227.  The  shipper  of  property  is  not  entitled  to 
salvage  earned  on  the  voyage,  unless  the  stop- 
page and  deviation  were  authorized  by  him. 
Under  other  circumstances,  his  indemnity  ior 
any  loss  occasioned  by  the  stoppage  or  deviation 
is  against  the  master  and  owner.    Ibid, 


80 


ADMIRALTY. 


Who  may  be  Salvors. 


228.  In  salvage  cases,  the  general  rule  is  to 
decree  all  costs  and  charges  in  the  case  to  be 
borne  and  paid  by  the  property  saved,  and  ap- 
portioned among  the  claimants  according  to  their 
respective  interests.  The  only  admitted  excep- 
tions  are,  where  the  chaiges  have  been  occa- 
sioned by  the  gross  neglect  or  laches  of  the 
claimant,  in  which  case  they  are  to  be  borne  by 
him  ,*  or  where  the  right  has  been  forfeited  by 
the  conduct  of  the  salvors,  in  which  case  the 
court  refuses  any  allowance  to  them,  and  com- 
pels fifuilty  parties  to  bear  their  own  expenses 
and  cnarges.    Ibid. 

229.  If  a  ship  is  seized  under  an  usurped  au- 
thority of  a  foreign  government,  and  recaptured 
by  the  crew,  they  are  entitled  to  salvage ;  and 
the  decree  of  an  American  court  in  rem  will  be 
deemed  conclusive  on  the  right,  unless  fraud  be 
shown.  Williams  v.  Tke  Suffolk  Ins.  Co.,  3  Sum- 
ner's C.  C.  R.  270. 

Salvage.    Who  may  he  Salvors. 

230.  Pilots  and  others,  transcending  the  limits 
of  their  duty  in  rendering  assistance  to  those  in 
distress,  are  entitled  to  salvage.  The  Piragio, 
Bee's  D.  C.  R.  212. 

231.  Mariners  are  entitled  to  wages  when 
goods  have  been  saved  and  brought  into  port, 
and  wages  were  allowed  up  to  the  time  of  the 
delivery  of  the  goods  saved  into  the  custody  of 
the  marshal.  Weeks  v.  The  Catharina  Jmnrioj 
2  Peters'  Aclm.  Decis.  424. 

232.  A  pilot,  while  acting  within  the  strict 
line  of  his  duty,  however  he  may  entitle  himself 
to  extraordinary  pilotage  compensation  for  extra- 
ordinary services,  as  contradistinguished  from 
ordinary  pilotac^e  for  ordinary  services,  cannot 
be  entitled  to  claim  salvage.  In  this  respect  he 
is  not  distinguished  from  any  other  officer,  pub- 
lic or  private,  acting  within  the  appropriate 
sphere  of  his  duty.  But  a  pilot,  as  such,  is  not 
disabled,  in  virtue  of  his  omce.  from  becoming 
a  salvor.  On  the  contrary,  whenever  he  per- 
forms salvage  services  beyond  the  line  of  his 
appropriate  duties,  or  under  circumstances  to 
which  those  duties  do  not  justly  attach,  he  stands 
in  the  same  relation  to  the  property  as  any  other 
salvor;  that  is,  with  a  title  to  compensation  to 
the  extent  of  the  merit  of  his  services,  viewed 
in  the  light  of  a  liberal  public  policy.  Hobart  v. 
Drogarij  iO  Pelers,  108. 

233.  Seamen,  in  the  ordinary  course  of  things, 
in  the  performance  of  their  duties,  are  not  allowea 
to  become  salvors,  whatever  may  have  been  the 
perils  or  hardships,  or  gallantry  of  their  services 
in  saving  the  ship  and  cargo.  Extraordinary 
events  may  occur,  m  which  their  connexion  witn 
the  ship  may  be  dissolved  de  facto,  or  by  opera- 
tion of  the  law,  or  they  may  exceed  their  proper 
duty,  in  which  cases  they  may  be  permitted  to 
claim  as  salvors.    Ibid. 

234.  It  is  not  within  the  scope  of  the  positive 
duties  of  a  pilot  to  go  to  the  rescue  of  a  wrecked 
yessel,  and  employ  himself  in  saving  her  or  her 
cargo,  when  she  was  wholly  unnavigable.  That 
is  a  Quty  entirely  distinct  m  its  nature,  and  no 
more  belonging  to  a  pilot  than  it  would  be  to 
supply  such  a  vessel  with  masts  or  sails,  or  to 


employ  lighters  to  discharge  her  cargo  in  order 
to  noat  her.  It  is  properly  a  salvage  service, 
involving  duties  and  responsibilities  for  which 
his  employment  may  peculiarly  fit  him,  but  yet 
in  no  sense  included  m  the  duty  of  navigating; 
the  ship.    Ibid, 

235.  The  case  of  the  Hope  was  one  where 
the  libellants  acted  as  salvors,  and  not  as  pilots. 
They  had,  at  the  time,  no  particular  relation  to 
the  distressed  ship.  They  proffered  useful  ser- 
vices as  volunteers,  without  any  pre-existing 
covenant  that  connected  them  with  the  duty  of 
employing  themselves  for  her  preservation.  The 
duties  they  undertook  were  far  beyond  any  be- 
longing to  pilots,  and  precisely  those  belonging 
to  salvors.    Ibid.  ^ 

236.  If  an  officer,  acting  as  such^  exceeds  the 
bounds  of  his  official  duty,  by  giving  extraordi- 
nary assistance  to  save  property,  he  is  entitled 
to  salvage.     The  Tiger,  3  Wash.  C.  C.  R.  667. 

237.  It  is  no  objection  to  the  claim  for  salvage, 
that  the  interference  or  assistance  of  the  salvors 
did  not  arise  from  a  desire  to  preserve  the  pro- 
perty, or  benefit  the  owner.    Ibid. 

238.  What  a  pilot  does  beyond  the  limits  of 
his  duty  as  sucn,  may  be  the  foundation  of  a 
claim  for  salvage ;  but  there  is  no  claim  for  sal- 
vage, when  the  acts  are  within  his  duties  as 
pilot.    Hand  v.  The  Elvira^  Gilpin's  D.  C.  R.  65. 

239.  If  property,  abandoned  by  the  master 
and  crew,  be  taken  possession  of  by  a  set  of  sal- 
vors, a  second  set  have  no  right  to  interfere  with 
them,  and  become  participators  in  the  salvage; 
unless  it  appear  that  the  first  would  have  been 
unable  to  efiect  the  purpose  without  the  aid  of 
the  others.    Ibid.  67. 

240.  Apprentices  to  the  owners  of  the  saving 
vessel,  who  are  entitled  to  a  portion  of  the  sal- 
vage adjudged  to  those  who  were  actively  en- 
gaged in  the  saving,  are  entitled  to  the  portions 
allowed  to  them,  and  not  their  masters.  The 
Blaireau,  2  Cranch,  240;  1  Cond.  Rep.  397. 

241.  Where  a  seaman  had  been  left  by  the 
master  of  the  vessel,  which  he  and  all  others 
than  him  who  had  belonged  to  her  had  aban- 
doned as  a  wreck  on  the  ocean,  and  he  with 
others,  who  had  found  the  vessel  in  this  condi- 
tion, carried  her  into  a  place  of  safety ;  a  portion 
of  the  salvage  was  allowed  to  the  seaman.  Ibid. 

242.  The  salvage  allowed  to  a  slave  who  was 
one  of  the  salvors,  was  adjudged  to  his  mas- 
ter. The  master  agreed  to  manumit  .the  slave, 
and  to  give  him  one-fifth  of  the  sum  allowed  to 
the  slave  as  salvage.    Ibid. 

243.  A  freighter  is  not  entitled  to  salvage,  un- 
less by  his  act  he  discharge  the  insurer  or  owner 
of  the  vessel  from  liability  for  the  deviation  by 
which  the  property  has  been  saved.  Bond  v. 
The  Coreoj  2  Adm.  Decis.  361. 

244.  An  American  vessel  was  captured  by  an 
enemy,  and,  after  condemnation  and  sale  to  an 
enemy,  was  recaptured  by  an  American  priva- 
teer. The  original  owner  claimed  the  vessel, 
ofiering  to  allow  salvage.  Held,  that  this  was 
not  a  case  for  salvage,  under  the  act  of  congress 
of  March  3,  1800,  chap.  168,  or  the  prize  act  of 
June  26,  1812,  en.  450.  The  property  had  be- 
come completely  divested  by  the  capture  a.nd 
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condemnation.    The  Star^  3  Wheat.  78;  4  Cond. 
Rep.  198. 

245.  If  the  physician  on  board  a  vessel  joins 
in  a  ransom  bonci,  ainditioned  to  give  the  cap- 
tors one-half  the  property  captured,  in  case  of 
safe  arrival,  and  is  afterwards  indemnified  b^ 
the  owners  against  any  liability  on  such  bond,  it 
does  not  entitle  him  to  salvage.  Philips  v. 
M'Call,  4  Wash.  C.  C.  R.  141. 

246.  Where  a  vessel  has  been  captured,  and 
the  captured  crew  rise  upon  the  captors  and 
make  a  recapture  and  bring  the  vessel  into  port, 
they  are  entitled  to  claim  as  salvors.  Clot/ton 
et  d,  V.  The  Harmony^  1  Adm.  Decis.  70. 

247.  There  is  no  important  distinction  between 
a  crew  in  another  ship  taking  or  recapturing  a 
vessel,  or  the  crew  and  passengers  of  a  ship 
taken,  vanquishing  the  captors  and  restoring  the 
property.    Ilnd. 

248.  Ahhoagh  seamen  are  bound,  if  possible, 
to  save  a  ship  and  cargo  wrecked,  or  lose  their 
wa^es,  they  are  also  entitled  to  further  compen- 
sation by  way  of  salvage.    Ibid, 

Salvage.     Forfeiture  of  Right  or  Claim  to 

Salvage. 

249.  The  captain  of  a  saving  vessel  having 
embezzled  a  part  of  the  property  saved,  forfeits 
all  claim  to  salvage.  If  a  wise  and  humane 
policy  be  among  the  essential  principles  which 
induce  a  continuance  in  the  allowance  of  that 
liberal  compensation  which  is  made  for  saving  a 
vessel  at  sea,  we  must  at  once  perceive  Oie 
ground  on  which  it  it  is  refused  to  a  person  who 
should  be  punished,  instead  of  rewarded.  Per 
Ch.  Just.  Marshall.  The  Blaireauy  2  Cranch, 
240 ;  1  Cond.  Rep.  397. 

250.  Spoliation^  or  even  gross  neglect,  may 
forfeit  all  pretensions  of  the  salvors  for  compen- 
sation. Ihe  Bello  Corrunesy  6  Wheat.  152;  5 
Cond.  Rep.  40. 

251.  Where  the  salvors  conceal  any  part  of 
the  property  saved,  their  share  of  the  salvage  is 
forfeited  to  the  owners  of  the  property.    IM. 

252.  A  salvor  who  embezzles  the  property 
saved  while  in  his  possession,  forfeits  all  right  to 
salvage.     The  Dove,  1  Gallis.  585. 

253.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  of  the  salvors  at  sea  or 
in  port.  The  Schooner  Boston^  1  Sumner's  C.  C. 
R.  328. 

254.  Embezzlement  by  the  salvors  after  the 
property  is  put  into  the  hands  of  the  marshal,  is 
a  forfeiture  of  salvage;  and  that,  whether  the 
"custody  of  the  property  be  at  the  time  in  the 
marshal  or  the  salvors.    Ibid, 

Salvage.     Rates  and  Proportions  of  Salvage, 

255.  Salvage  will  be  apportioned  on  a  just 
estimate  of  the  dangers  from  which  the  vessel 
was  recaptured,  and  of  the  risk  attending  the 
retaking  of  her.  Talbot  v.  Seejnarij  1  Cranch,  1 ; 
1  Cond.  Rep.  229. 

256.  The  ship  Amelia,  belonging  to  merchants 
in  Hamburg,  a  neutral  power,  had  been  captured 
on  the  high  seas  by  a  Frencn  corvette,  when  on 
her  voyage  from  Calcutta  to  Hamburg,  with  a 
cargo,  the  production  of  the  British  India  pos- 


sessions, on  the  15th  of  September,  1799,  and 
ordered  to  St.  Domingo.  She  was  recaptured 
by  the  American  frigate  Constitution,  and  sent 
to  New  York.  At  the  time  of  the  capture  and 
recapture,  under  the  French  decrees  of  18th 
January.  1798,  the  French  cruisers  captured 
neutral  vessels  laden  with  theproductions  of  the 
British  productors ;  and  the  French  decree  de« 
clares  such  vessels  good  prize.  Salvage  of  one- 
sixth  of  the  nett  value  of  the  vessel  and  cargo 
was  allowed  to  the  fri^te,  after  deducting  the 
expenses  incurred.    Ibtd. 

257.  The  French  merchant  ship  Blaireau, 
laden  with  sugar  and  coffee,  bound  from  Marti- 
nique to  Bordeaux,  was  run  dow^n  by  a  Spanish 
sixty-four  gun  ship,  and  greatly  injured  by  the 
same.  All  the  persons  on  b<NLrd,  except  one 
man,  who  could  not  be  found,  were  taken  from 
her ;  and  when  she  was  left,  there  were  three 
feet  water  in  her  hold.  In  this  situation  the 
Blaireau  was  found  by  the  ship  Firm,  of  Balti- 
more, on  the  following  day;  Toole,  tne  person 
left  on  board,  having  m  the  meajitime  endea- 
voured to  repair  her,  and  having  hoisted  a  signal 
of  distress.  She  was  carried  into  Baltimore. 
When  she  was  found,  one  of  the  charterers  of 
the  Firm  went  on  board,  and  also  two  appren- 
tices to  the  captain,  and  a  slave  belonging  to  a 
person  not  on  board.  Salvage  of  one-third  of 
the  gross  proceeds  of  the  vessel  was  allowed, 
which  was  distributed  to  the  person  left  on  board 
the  Blaireau,  the  owners  of  the  Firm,  the  char- 
terers, apprentices,  and  not  to  their  roaster,  and 
to  the  owner  of  the  slave.  Mason  v.  The  Blot' 
reauy  2  Cranch,  240;  1  Cond.  Rep.  397. 

258.  A  vessel  and  cargo  were  abandoned  by 
the  master  and  crew  in  the  bay  of  Delaware, 
without  anchors  or  cables,  and  dismasted.  She 
was  in  danger  of  being  driven  out  to  sea.  One- 
half  of  the  cargo  was  allowed  for  salvage. 
Peisch  et  al,  v.  Ware,  4  Cranch,  347;  2  Cond.  Rep. 
137. 

259.  A  case  wherein  a  vessel  and  cargo  belong- 
ing to  a  citizen  of  one  belligerent  nation,  M-as  cap- 
tured  on  the  high  seas  by  a  cruiser  of  the  other 
belligerent,  given  to  a  neutral,  and  was  by  him 
brought  into  a  port  and  libelled  in  a  court  of  his 
own  country,  between  which  and  that  to  which  the 
vessel  originally  belonged  war  breaks  out  before 
final  adjudication,  is  to  be  considered  as  a  case  of 
salvage.  One  moiety  adjudged  to  the  libellants, 
and  the  other  moiety  to  remain  subject  to  the 
future  order  of  the  court,  from  which  the  appeal 
was  brought  up :  and  to  be  restored  to  the  ori- 
ginal owner  after  the  termination  of  the  war, 
unless  legislative  provision  should  previously  be 
made  for  the  confiscation  of  enemy's  property 
found  in  the  country  at  the  declaration  of  war. 
The  Adventure^  8  Cranch,  221 ;  3  Cond.  Rep.  93. 

260.  By  the  act  of  congress  of  March  3, 1800, 
one-sixth  part  only  is  allowed  to  a  privateer  for 
salvage,  upon  the  recapture  of  a  cargo  on  board 
of  a  private  armed  ship  of  the  United  Slates,  al- 
though one-half  is  allowed  for  recapturing  the 
vessel.  The  Adeline,  9  Cranch,  244;  3  Cond. 
Rep.  397. 

261.  The  amount  of  salvage  rests  in  the  sound 
discretion  of  the  court.   The  rate  is  not  governed 
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by  the  mere  extent  of  labour,  but  is  a  result 
from  the  combination  of  various  considerations. 
The  value  of  the  property  saved,  the  degree  of 
hazard  in  which  it  was  placed,  the  enterprise, 
intrepidity  and  dancer  of  the  service,  and  the 
policy  of  a  liberal  allowance  for  the  timely  in- 
terposition of  marine  aMistancCi  all  conspire  to 
heighten  the  amount.  Where  the  value  of  the 
property  is  small,  and  the  haxard  is  great,  the 
allowance  is  always  in  a  greater  proportion. 
On  the  other  hand,  where  the  value  is  laige  and 
the  services  not  highly  meritorious,  the  propor- 
tion is  diminished.  Sound  policy  dictates  that 
the  compensation  should  not,  in  general,  be  less 
than  one-third,  unless  the  property  be  very 
valuable,  or  the  services  very  mconsiderable. 
Tyson  v.  Prior,  1  Gallis.  C.  C.  R.  133. 

262.  An  appellate  court  in  questions  of  the 
rate  of  salvage  should  not  nicely  balance  the 
subordinate  distinctions  of  cases,  whose  com- 
plexions carry  a  plain  merit  and  numane  inter- 
position.   Ibid, 

263.  In  cases  of  derelict,  it  was  the  ancient 
rule  to  give  salvors  a  moiety  of  the  property 
saved.  This  rule  has  become  obsolete,  and,  de 
jure,  salvors  are  not  entitled  to  claim  a  moiety. 
iUwe  V.  The  Brig ,  1  Mason's  C.  C.  R.  376. 

264.  The  old  rule  of  one-half  as  salvage  in 
cases  of  derelict,  ought  to  be  adhered  to,  unless 
special  circumstances^  which  it  is  incumbent 
on  the  claimant  to  exhibit,  show  it  should  be  de- 
parted from.    Ibid, 

265.  The  law  of  France  ^ves,  in  all  oases, 
one-third  of  the  gross  value  m  cases  of  derelict 
as  salvage ;  nor  mve  I  met  with  a  single  instance 
in  which  a  lower  rate  of  salvage  is  established 
by  the  municipal  law  of  modem  nations.  Sto- 
RT,  J.    Ibid.  375. 

266.  But  the  rule  is  flexible,  and  there  may 
be  cases  in  which  it  would  be  proper  to  allow 
the  salvors  of  a  derelict  little  more  than  a  quai^ 
tum  meruit,  for  work  and  labour,  when  there 
was  little  difficulty  or  peril.    Ibid.  376. 

267.  Salvage  should  always  comprehend  a 
reward  for  the  risk  of  life  and  property,  the  la- 
bour and  damage  of  the  undertaking,  and  should 
be  so  liberal  as  to  afford  a  sufficient  inducement 
to  similar  exertions.  Tke  Cora,  2  Adm.  Decis. 
861. 

268.  Unless  in  cases  of  very  extraordinary  or 
of  very  small  merit,  or  where  tne  property  saved 
has  been  to  that  at  risk  in  a  ratio  very  much 
short  of  a  just  compensation  \  where  a  vessel  has 
been  found  totally  deserted  at  sea,  and  brought 
into  port,  one  third  has  been  the  most  usual  rate. 
Jbid. 

269.  In  cases  of  salvage,  where  the  rate  of 
oompensation  rests  on  the  discretion  of  the  court, 
no  very  strong  objection  can  exist  against  adopt- 
ing the  rule  of  reciprocity.  Armroyd  et  al,  v. 
Williams  et  al.  2  Wash.  C.  C.  R.  508. 

270.  The  general  principle  of  salvage  is  not 
confined  to  a  mere  quantum  meruit,  but  is  made 
to  comprehend  a  reward  for  the  risk  of  life  and 
property,  labour  and  danger  in  the  undertaking. 
as  well  as  a  premium,  operating  as  an  induce- 
ment to  similar  exertions.  Clauton  v.  The  Har- 
Mony,  1  Adm.  Decis.  80.    Warder  v.  Goods,  Ibid, 


31.    Brevoor  v.  The  Ship  Fair  Amtrieaiu  Ibid. 

87. 

271.  A  vessel  found  on  shore  on  the  Bahama 
bank,  deserted  and  abandoned,  was  with  great 
labour,  difficulty  and  danger,  brought  into  the 
United  States,  and  one  moiety  of  tne  nett  pro- 
ceeds of  vessel  and  cargo  aUowed  for  salvage. 
ConlAin  et  d.  v.  The  Harmony,  1  Adm.  Decis.  34* 

272.  A  vessel  was  found  at  sea  in  great  dis- 
tress, and  after  great  peril  and  exertion  brought 
into  port;  one-half  of  the  nett  proceeds  were 
allowed  as  salvage.  Morehouse  et  al.  v.  The 
Jefferson,  1  Adm.  Decis.  46. 

273.  A  vessel  found  derelict  at  sea.  Salvace 
of  one-half  the  nett  proceeds  were  allowed .  Tie 
PriscilUL  Bee's  Dist.  C.  R.  1. 

274.  A  vessel  with  slaves  on  board,  but  with- 
out any  white  person,  considered  as  derelict, 
and  one-third  of  the  nett  proceeds  allowed  as 
salvage.     The  Leander,  Bee's  Dist.  C.  R.  261. 

275.  Whatever  may  be  the  service  rendered, 
the  court  never  give  more  than  half  by  way  of 
salvage ;  and  will  restore  the  remainder  to  the 
ownere.  Cross  v.  The  Bellona,  Bee's  D.  C.  R. 
139. 

276.  A  vessel  and  cargo  rescued  from  great 
peril,  on  the  coast  of  Massachusetts,  one-eighth 
allowed  for  salvage.    The  Emulous,  1  Sumner's 

1/.  V/.  A.  2Uo. 

277.  In  cases  of  derelict,  the  habit  of  the  court 
of  admiralty  is  to  allow  one  moiety  as  salvage. 
That  proportion  is  not  departed  froin.  unless 
under  extraonlinary  circumstances.  The  Ship 
Henry  Etpbank,  1  Sumner's  C.  C.  R.  400. 

278.  In  the  distribution  of  salvage,  the  owner 
of  the  saving  ship  ought,  under  ordinary  circum- 
stances, to  fie  allowed  one  third  of  the  salvage. 
In  cases  of  extraordinary  merit,  or  extraordinary 
peril  to  the  ship,  he  may  found  a  claim  to  hi^er 
salvage.    Ibid. 

279.  The  brig  Hope,  with  a  valuable  cargo^ 
had  been  conducted,  in  the  evening,  by  a  pilot 
inside  of  Mobile  Point,  where  pilots  of  the  outer 
harbour  usually  leave  vessels  which  they  pilot 
inside  of  that  bar.  The  pilot  was  discharged, 
and  the  Hope  proceeded  up  the  bay  of  Mobile. 
The  wind  soon  after  changed,  blew  a  violent 
gale  from  the  northwest,  lx>th  anchors  parted, 
and  the  Hope  was  driven  on  a  shoal  outside  of 
the  point,  among  the  east  bieakere.  The  gale 
increased  to  a  hurricane,  and  forced  the  vessel 
on  her  beam  ends,  and  ner  masts  and  bowsprit 
were  cut  away.  The  master  and  crew  deserted 
her  to  save  tneir  lives.  After  various  fruitless 
efforts  to  save  her,  the  libellants,  all  pilots  of  the 
outer  harbour  of  Mobile,  two  days  after  she  was 
stranded,  and  while  yet  in  great  peril,  succeed- 
ed ;  and  she  was  brought  up  to  the  city  of  Mo- 
bile by  them,  towed  by  their  pilot  boat,  assisted 
by  a  steamboat  employed  by  them.  On  a  libel 
for  salvage,  the  district  court  of  the  United  States 
for  the  district  of  Alabama,  allowed,  as  salvage, 
one-third  of  15,299  dollars  and  58  cents,  the  ap- 
praised value  of  the  brig  and  cargo.  The  own- 
ers of  the  brig  and  cargo  appealed  to  the  supreme 
court.  It  was  held  by  the  court,  on  the  appeal, 
that  the  amount  of  salvage  allowed  by  the  dis- 
trict court  was  certainly  not,  under  the  ciroum- 
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stances  of  the  case,  unreasonable.  Tkin  court 
said  it  was  not  in  the  habit  of  revising  sach  de- 
crees as  to  the  amount  of  salvage,  unless  upon 
some  clear  and  palpable  mistake,  or  gross  over- 
allowance  of  the  court  below.  It  is  equally 
against  sound  policy  and  public  convenience  to 
encourage  appeals  of  thia  sort  in  matters  of  dia- 
cretioD,  unless  there  has  been  some  violation  of 
the  just  principles  which  ought  to  regulate  the 
subject.    Hobart  v.  Drogan,  10  Peters,  108. 

280.  The  amount  of  salvage  to  be  allowed, 
must  be  estimated  by  ihe  compound  considera- 
tion of  the  danger  and  importance  of  the  service ; 
the  value  of  the  property  saved,  is  an  essential 
circumstance  in  estimating  the  latter.  Hand  v. 
The  Elvira,  Gilpin's  D.  C.  R.  68. 

seamen's  wages. 

General  Principles. 

281.  The  ship  Warren,  owned  in  Baltimore, 
sailed  from  that  port  in  1806 ;  the  officers  and 
seamen  having  snipped  to  perform  a  voyage  to 
the  northwest  coast  of  America,  thence  to  Can- 
ton, and  thence  to  the  United  States.    The  ship 
proceeded  under  the  instructions  of  the  owners 
to  Conception  bay,  on  the  coast  of  Chili,  by  the 
orders  of  the  supercargo ;  he  having  full  autho- 
rity for  that  purpose.    The  cargo  liad  in  fact 
been  put  on  board  for  an  illicit  trade,  against  the 
laws  of  Spain,  on  that  coast.    After  the  arrival 
of  the  Warren,  she  vras  seized  by  the  Spanish 
authorities,  the  vessel  and  cargo  condemned, 
and  the  proceeds  ordered  to  be  depoaited  in  the 
royal  chest.    The  officers  and  seamen  were  im- 
prisoned, and  returned  to  the  United  States, 
some  after  eighteen  months,  and  others  not  until 
four  years  from  the  time  of  their  departoiie*  The 
king  of  Spain  subsequently  ordered  the  proceeds 
of  the  Warren  and  cargo  to  be  repaid  to  the 
owners,  but  this  was  not  done ;  afterwards,  the 
owners,  having  become  insolvent,  assigned  their 
claims  for  the  restoration  of  the  proceeds,  and 
for  indemnity  from  Spain,  to  their  separate  cre- 
ditors :  and  the  commissioners  under  the  Florida 
treaty  awarded  to  be  paid  to  the  assignees  a  sum 
of  money,  part  for  the  cargo,  part  for  the  freight, 
and  part  for  the  ship  Warren.    The  officers  ana 
seamen  having  proceeded  against  the  owners  of 
the  ship  by  libel  for  their  wages,  claiming  them 
bv  reason  of  the  change  of  voyage,  from  the  time 
of  her  departure  untu  their  return  to  the  United 
States,    respectively;    and    having   afterwards 
claimed  payment  out  of  the  money  paid  to  the 
assignees  oi  the  owners  under  the  treaty ;  it  was 
held  that  they  were  entitled,  towards  the  satis- 
faction of  the  same,  to  the  sum  awarded  by  the 
commissioners  for  the  loss  of  the  ship  ana  her 
freight,  with  certain  deductions  for  the  expenses 
of  prosecuting  the  claim  before  the  commission- 
ers, with  interest  on  the  amount  from  the  period 
when  a  claim  for  the  same  from  the  assignees 
was  made  by  a  petition.    Sheppard  and  ot&rs  v. 
Taylor  and  others,  5  Peters,  675. 

282.  If  the  ship  had  been  specifically  restored, 
the  seamen  mignt  have  proceeded  against  her 
in  the  admiralty  in  a  suit  in  rem  for  the  whole 
compensation  due  to  them.    They  have,  by  the 


maritime  laws,  an  indisputable  lien  to  this  ex* 
tent.  There  is  no  difference  between  the  case 
of  a  restitution  of  the  ship  herself,  and  a  resto- 
ration in  value.  The  lien  reattaches  to  the 
thing,  and  to  whatever  is  substituted  for  it.  This 
is  no  peculiar  principle  of  the  admiralty.  It  is 
found  incorporated  mto  the  doctrines  of  courts 
of  common  law.    lUd, 

283.  Freight,  being  the  earnings  of  the  ship 
in  the  course  of  the  voyage,  is  the  natural  fund 
out  of  which  the  wages  are  contemplated  to  be 
paid )  for  although  the  ship  is  bound  by  the  lien 
of  the  wages,  the  freight  is  relied  on  as  the  fund 
to  discharge  it,  and  is  also  rehed  on  by  the  mas- 
ter to  discharge  his  personal  responsibilities. 

284.  Over  the  subject  of  seamen's  wages,  the 
admiralty  has  an  undisputed  iurisdiotion,  in  rem 
as  well  as  in  personam :  and  wherever  the  lien 
for  the  wages  exists  ana  attaches  upon  the  pro- 
ceeds, it  is  the  familiar  practice  of  that  court  to 
exert  its  jurisdiction  over  them,  by  way  of  mo- 
nition to  the  parties  holding  the  proceeds.  This 
is  familiarly  Known  in  the  cases  of  prize,  «nd 
bottomry,  and  salvage ;  and  is  e^uall)r  applica- 
ble to  the  case  of  wages.  The  lien  will  follow 
the  ship,  into  what  hands  soever  she  may  come, 
by  title  or  purchase  from  the  owner.    Ibid, 

285.  The  contract  of  a  seaman  for  his  wages 
is  a  distinct  contract,  although  he  may  sign  the 
same  shipping  articles  with  others.  He  is  not 
understood  to  contract  jointly,  or  to  incur  re- 
sponsibility for  any  other  person.  The  contract 
is  so  contemplated  by  the  act  of  congress.  Oliver 
et  al.  V.  Alemnder  et  oi.,  6  Peters,  143. 

286.  £very  seaman  may  sue  severally  in  a 
court  of  common  law  for  bis  wages.  But  a  dif- 
ferent practice  prevails  in  the  admiralty,  as  a 
special  favour  and  peculiar  privilege  to  seamen. 

287.  Although  the  libel  is  joint  in  its  form,  the 
contract  is  always  treated  as  a  several  distinct 
contract  with  each  seaman.    Ibid. 

288.  The  defence  which  is  pood  against  one 
seaman,  may  be  wholly  inapplicable  to  another. 
One  may  have  been  paid ;  another  may  not  have 
performed  the  service ;  and  another  may  have 
forfeited,  in  whole  or  in  part,  his  claim  to  wages. 
But  no  decree  whatever,  which  is  made  in  re- 
gard to  such  claims,  can  possibly  avail  to  the 
prejudice  of  the  merits  of  others,  which  do  not 
fall  withia  the  same  predicament.  And  where- 
ver, from  the  nature  of  the  defence,  it  is  inap- 
plicable to  the  whole  crew,  the  answer  invaria- 
bly contains  separate  averments,  and  is  applied 
to  each  claim,  according  to  its  own  peculiar  cir- 
cumstances.   Ibid, 

289.  The  decree  follows  the  same  rule,  and 
assigns  to  each  seaman,  severally,  the  amount 
to  which  he  is  entitled  ;  and  dismisses  the  libel 
as  to  those,  and  those  only,  who  have  maintained 
no  right  to  the  interposition  of  the  court  in  their 
favour.     Ibid. 

290.  The  whole  proceeding,  though  it  assumes 
the  form  of  a  joint  suit,  is  in  reality  a  mere  join- 
der of  distinct  Causes  of  action  by  distinct  par« 
ties,  growing  out  of  the  same  contract^  and 
bears  some  analogy  to  the  known  practice  at 
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common  law  of  consolidating  actions  founded  on 
the  same  policy  of  insurance.  The  act  of  con- 
gress adopts  and  sanctions  the  practice.    Ibid. 

291.  The  claim  of  seamen  for  wages  on  aToy- 
age  undertaken  in  violation  of  the  laws  of  the 
United  States  against  the  slave  trade,  out  of  the 
proceeds  of  the  vessel,  which  had  been  forfeited, 
was  not  allowed.  The  St,  Jago  de  Ctiboj  9  Wheat. 
409;  6Cond.  Rep.  631. 

292.  But  where  the  seamen,  and  others  who 
had  liens,  were  ignorant  of  the  illegal  voyage, 
their  claims  were  preferred  to  those  of  the  go- 
vernment on  the  ground  of  forfeiture.    Ibid, 

293.  If  seamen  are  entitled  to  wages  from  a 
vessel  captured  or  detained,  they  are  not  bound 
to  contribute  towards  the  expenses  of  procuring 
the  release  of  the  vessel,  unless  in  case  of  ran- 
som or  recapture.  The  Saratoga,  2  Gallis.  C.  C. 
R.  182. 

294.  If  the  vovage  or  freight  be  lost  by  the 
negligence,  fmua,  or  misconduct  of  the  owner, 
or  master,  or  voluntarily  abandoned  by  them; 
if  the  owner  has  contracted  for  freight  upon 
terms  or  contingencies  differing  from  the  general 
maritime  law ;  or  if  he  has  chartered  a  ship  to 
take  a  freight  at  a  foreign  port,  and  none  is  to  be 
earned  on  the  outward  voyage;  in  all  these  cases 
the  mariners  are  entitled  to  wages,  although  no 
freight  has  accrued.    Ibid,  175. 

295.  The  words  "  or  elsewhere,"  in  the  ship- 
ping articles,  are  either  void  from  uncertainty, 
under  the  act  of  congress  regulating  seamen  m 
the  merchant  service,  or  are  to  be  construed 
subordinate  to  the'  principal  voyage  stated  in  the 
articles.    Brown  v.  Jones,  2  Galhs.  C.  C.  R.  477. 

296.  The  statute  of  limitations  of  Massachu- 
setts applies  only  to  suits  at  common  law  for 
mariners'  wages,  and  not  to  suits  in  the  admiral- 
ty.   Ibid, 

297.  In  suits  for  seamen's  wages,  interest  is 
allowed  from  the  time  of  the  demand ;  and  if  no 
demand  is  proved,  from  the  time  of  the  com- 
mencement of  the  suit.  Gammell  v.  Skinner,  2 
Gallis.  C.  C.  R.  45. 

298.  Seamen's  wages  on  an  illegal  voyage,  are 
not  a  lien  on  the  ship.  The  Langdon  Chives,  2 
Mason's  C.  C.  R.  58. 

299.  Where  a  seizure  is  made,  and  the  vessel 
delivered  on  bail,  the  lien  of  the  seamen  for  their 
wages  continues  on  the  vessel.  The  owner  takes 
her,  cum  onere.    Ibid. 

300.  The  wages,  if  paid  by  the  owner,  are  no 
lonc^er  a  lien  on  the  vessel;  and  in  no  case  of  a 
delivery  on  bail  are  they  a  charge  on  the  pro- 
ceeds Drought  into  court  after  condemnation. 
Ihid. 

301.  The  lien  of  mariners  for  their  wages  has 
no  analogy  to  the  common  law  lien,  as  regards 
the  possession  of  the  subject.    Ibid. 

302.  Seamen  have  a  lien  prior  to  that  of  the 
holder  of  a  bottomry  bond,  for  their  waees,  but 
the  owners  are  also  personally  liable  wr  such 
wages ;  and  if  the  bottomry  holder  is  compelled 
to  discharge  that  hen,  he  has  a  resulting  right  to 
compensation  against  the  owner,  in  me  same 
manner  as  he  would  have  if  they  had  previously 
mortgaged  the  ship.     The  Virgin,. 6  Peters,  538. 

303.  No  rule  has  ever  been  adopted  by  the 


maritime  law.  either  of  England  or  this  countryi 
prescribing  the  time  witoin  which  mariners 
should  proceed  to  enforce  their  lien  for  wages. 
The  Mary,  1  Paine's  C.  C.  R.  ISO. 

304.  A  forbearance  by  seamen  to  libel  a  ves- 
sel at  the  port  where  they  are  discharged,  before 
the  end  of  the  voyage,  does  not  amount  to  a 
waiver  of  their  lien,  as  against  a  subsequent 
bona  fide  purchaser.    Ibid. 

305.  A  vessel  sailed  on  a  voyage  from  New 
York  to  New  Orleans,  and  back.  She  remained 
at  New  Orleans  more  than  a  year  after  her  arri- 
val, waiting  for  freight.  Not  obtaining  any,  the 
master  discharged  the  seamen,  whom  he  per- 
suaded to  retum  with  him,  in  another  vessel,  to 
New  York,  to  get  their  wages.  Afterwards^ 
while  the  ship  was  at  New  Orleans,  she  was 
sold,  went  a  voyage  to  Liverpool,  and  thence  to 
New  York.  Held,  that  the  seamen  could  hbel 
her  on  her  arrival  at  New  York,  and  that  they 
were  entitled  to  their  full  wagee^  to  the  time  of 
their  return  to  that  port.    Ibid, 

306.  The  expense  of  curing  a  sick  seaman  in 
the  course  of  the  voyage,  is  a  charge  on  the  ship 
bv  the  maritime  law :  and  in  this  charge  are  in- 
cluded, not  only  medicines  and  medical  advice, 
but  nursing,  diet,  and  lodging,  if  the  seaman  be 
carried  ashore.  Harden  v.  Gordon  et  al.,  2  Ma- 
son, 541.  I 

307.  The  act  of  congress  of  July  20th,  1790. 
ch.  56,  for  the  government  and  regulation  of 
seamen  in  the  merchant  service,  has  not  changed 
the  maritime  law,  except,  perhaps,  so  far  as  re- 
spects medicines  and  medical  advice,  when  there 
is  a  proper  medicine  chest  and  medical  directions 
on  board  the  vessel.  The  chains  for  nursing 
and  lod^ng  are  not  affected  by  the  act.    Ibid. 

308.  The  onus  probandi  in  respect  to  the  suf- 
ficiency of  the  medicine  chest  lies  on  the  owner, 
in  an  aotion  by  the  seaman  against  him.    Ibid, 

309.  The  court  of  admiralty  has  jurisdiction 
to  enforae  the  payment  of  these  expenses  by  a 
libel;  for  they  are  in  the  nature  of  additional 
wages  during  sickness.    Ibid. 

310.  A  stipulation  that  the  seamen  shall  pay 
for  medical  advice  and  medicines,  without  any 
condition  that  there  shall  be  a  suitable  medicine 
chest,  &c.,  is  void,  as  contrary  to  the  policy  of 
the  act  of  congress.    Ibid. 

311.  It  seems  that  no  stipulation,  contrary  to 
the  maritime  law,  to  the  injury  of  seamen,  will 
be  allowed  to  stand,  unless  an  adequate  additional 
compensation  be  given  to  them.    Ibid. 

312.  A  receipt  in  full,  given  by  a  seaman,  is 
open  to  inquiry  and  explanation :  a  settled  ac- 
count for  wages,  &c.,  is  not  conclusive  evidence, 
but  may  be  surcharged  and  falsified.    Ibid. 

313.  Where  a  slave  was  illegally  discharged 
abroad,  the  owner  received  full  wages  up  to  the 
time  when  he  might  have  returned  to  the  United 
States.  Emerson  v.  Howland,  1  Mason's  C.  C. 
R.  45. 

314.  If  the  master  of  a  ship,  after  the  com- 
mencement of  a  voyage,  be  taken  sick,  and  un» 
able  to  proceed,  ana  a  new  master  is  appointed^ 
the  shipping  contract  with  the  i«amen  is  not 
dissolved.  United  States  v.  Hamilton,  1  Mason's 
C.  C.  R.  443. 
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315.  Where  seamen  had  forfeited  their  wages 
by  misconduct  in  the  voyage,  and  afterwards 
earned  wages,  the  court  held,  Ist.  That  the  ad- 
vance of  wages  stipulated  in  the  articles  should 
be  a  charge  on  the  forfeited  wages.  2d.  That 
money  advanced  on  the  voyage,  &c.  for  clothes, 
and  not  stipulated  for,  should  be  a  charge  on  the 
unforfeited  wages.  3d.  That  the  hospital  money 
should  be  apportioned,  pro  rata,  on  the  wages 
for  the  whole  voyage.  The  Mentor^  4  Mason's 
C.  C.  R.  102. 

316.  Where  an  American  seaman  is  dis- 
charged in  a  foreign  port  by  the  master,  he  may 
recover,  in  a  libel,  the  three  months  advance 
authorized  by  the  act  of  congress  of  1803,  ch. 
63,  if  the  same  have  not  been  paid  to  the  consul 
abroad,  to  be  distributed  according  to  the  law. 
The  onus  probandi,  to  show  the  payment  abroad, 
is  on  the  master.  Ome  v.  Toumsend,  4  Mason, 
541. 

317.  If  a  mariner,  shipped  for  a  cruise,  be  dis- 
abled, and  leave  the  privateer  by  common  con- 
sent before  the  cruise  nas  commenced,  he  is  not 
entitled  to  a  share  of  prizes.  Ex  parte  Gid- 
dings,  2  Gallis.  C.  C.  R.  56. 

318.  Bat  if  disabled  on  the  cruise,  and  so  if 
on  board  a  merchant  vessel,  he  would  be  enti- 
titled  to  a  fall  share  or  full  wages  for  the  voyage. 
Ibid. 

319.  The  crew  of  a  ship  who  have  signed 
shipping  articles  for  the  voyage  under  a  particu- 
lar master,  without  any  clause  providing  for  a 
change  of  master,  are  not  discharged  from  the 
articles  by  the  dismissal  of  the  master  by  reason 
of  sickness,  or  any  other  reasonable  cause,  and 
the  appointment  of  a  new  master.  They  are 
bound  to  obey  the  new  master.  The  United 
States  V,  Rug^esj  5  Mason's  C.  C.  R.  192. 

320.  If  the  shipping  articles  are  to  the  final 
port  of  discharge,  the  voyage  is  not  ended  until 
the  caiigo  is  wholly  unladen.  The  owner  may 
order  the  vessel  from  port  to  port  until  the  whole 
cargo  is  discharged.  The  United  States  v.  Barker, 
5  Mason's  C.  C.  R.  404. 

321.  Port  of  destination  and  port  of  discharge 
are  not  equivalent  words.  Some  cargo  must  be 
unladen  to  make  the  port  of  destination  the  port 
of  discharge,  or  an  actual  termination  of  the 
voyage  there.    Ibid, 

322.  The  master  has  authority  to  displace  the 
mate  and  all  other  subordinate  officers  during 
the  voyage.  If  he  abuses  his  authority,  he  is 
responsible  for  the  wrong.  The  mate  is  a  sea- 
man, within  the  crimes  act  of  1790,  ch.  36.  sec. 
12.    The  United  States  v.  Savage,  5  Mason,'  460. 

323.  A  seaman  whose  feet  are  frozen  while 
in  the  ship's  boat,  in  the  service  of  the  ship, 
before  he  is  discharsfed  from  the  ship  on  the  re- 
turn voyage  at  the  home  port,  is  entitled  to  be 
cured  at  the  ship's  expense  ]  and  it  is  a  charge 
to  the  ship.  Reed  v.  Canfield,  1  Sumner's  C.  C. 
R.  195. 

324.  Seamen  forcibly  put  on  shore  by  the 
captors,  from  a  vessel  which  was  afterwards 
ransomed,  and  arrived  at  her  place  of  destina- 
tion, navigated  from  the  place  of  capture  by  a 
new  crew,  the  owner  not  having  given  the  ori- 
ginal crew  an  opportunity  to  join  the  vessel,  are 
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entitled  to  wages,  subject  to  a  contribution  to 
the  ransom.  Girard  v.  Ware,  1  Peters'  C.  C.  R. 
142. 

325.  When  a  vessel  is  lost  on  her  homeward 
voyage,  full  wages  are  due  to  the  seamen  to  the 
last  port  of  delivery  of  the  outward  voyage,  and 
half  wages  from  that  time  until  her  departure 
from  her  last  port  of  departure,  at  which  her 
return  cargo  was  taken  on  board.  The  time  of 
her  going  from  port  to  port  to  obtain  a  cargo, 
being  considered  the  same  as  if  she  had  re- 
mained at  her  port  of  delivery  and  taken  a  cargo 
there.  Thompson  et  d.v.  Faussat,  1  Peters'  C. 
C.  R.  182. 

326.  Retaining  seamen  on  board,  after  the  ter- 
mination of  the  voyage  for  which  they  shipped, 
amounts  to  a  new  contract  for  the  return  voy- 
age, on  the  same  terms  as  the  outward  voyage. 
Ibid. 

327.  Seamen  of  the  United  States,  put  on 
board  a  vessel  of  the  United  States,  by  a  consul 
in  a  foreign  port,  are  within  the  act  of  April 
30th,  1790,  ch.  36^  and  are  bound  by  the  same 
regulations  as  exist  as  to  articled  seamen.  U. 
S.  V.  Sharp  et  d.  1  Peters'  C.  C.  R.  1 18. 

328.  A  mariner  shipped  to  go  as  mate,  from 
Philadelphia  to  Batavia,  and  back  again,  at  a 
certain  rate  per  month;  and  performed  the  voy- 
age to  B.  where  he  died :  Held,  that  his  repre- 
sentatives were  entitled  to  recover  the  same 
amount  of  wages  that  he  would  have  been  enti- 
tled to  receive,  had  he  performed  the  voyage 
back  to  Philadelphia.  Sims  v.  Jackson,  1  Wash. 
C.  C.  R.  414. 

329.  The  master  of  a  vessel,  while  at  sea,  has 
a  right  to  give  a  mariner  moderate  correction  for 
misbehaviour;  and  in  case  of  resistance,  or  of 
mutinous  conduct,  may  suppress  it  in  the  best 
way  he  can,  and  therefore  may  use  a  greater 
degree  of  force  than  for  misbehaviour  merely. 
United  States  v.  Wickham,  1  Wash.  C.  C.  R.  316 ; 
3  Day's  Rep.  294 ;  Bee's  D.  C.  R.  161,  184. 

330.  To  entitle  a  seaman  to  recover  wages,  he 
must  prove  not  merely  that  he  signed  the  ship- 
ping articles,  but  also  that  he  performed  the 
voyage,  or  a  legal  excuse  for  not  having  done  so. 
Wilcocks  V.  Palmer,  3  Wash.  C.  C.  R.  248. 

331.  Mariners  are  not  compelled,  uncondi- 
tionally, to  obey  the  orders  of  the  captain ;  they 
are  bound  to  protect  the  property  of  the  owners, 
and  they  should  remonstrate  against  improper 
commands.  If  they  do  this,  they  are  excused 
from  contribution  for  loss,  arising  from  improper 
acts.  Fogerty  v.  Pratt,  2  Hall's  Law  Journal, 
238. 

332.  If  the  owner  of  the  vessel,  from  tempting 
offers  of  high  freight,  or  from  any  interest  in  the 
profits  of  the  adventure,  should  be  induced  to 
make  his  contract  for  freight  variant  from  the 
ordinary  course  of  such  engagements,  such  a 
contract  will  not  create  a  similar  dependence  of 
the  seamen's  wages  on  the  freight,  unless  it 
were  distinctly  stated  to  them,  and  the  condition 
expressed  in  the  shipping  articles.  Rand  et  d, 
V.  The  Hercules,  6  Hall's  Am.  L.  Jour.  21. 

333.  A  seaman,  as  such,  has  no  possession  of 
the  vessel,  and  his  claim  for  wages  is,  perhaps, 
incorrectly  termed  a  lien.    It  is  rather  a  right  to 
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proceed  against  the  ye«»e],  and  to  be  paid  out  of 
her  proceeds  in  preference  to  any  other  creditors. 
The  Mary,  1  Fame's  C.  C.  R.  184. 

334.  Mariners  majr  contract  to  sue  only  in  the 
oourts  of  the  countries  to  which  they  belong. 
Thompson  ▼.  The  Ship  Catharine,  1  Adm.  Decis. 
105. 

335.  The  rules  and  principles  of  other  mari- 
time countries  govern  tne  maritime  courts  of  the 
United  States.  If  by  our  owa  municipal  laws 
Uiere  are  rules  established,  the  courts  of  admi- 
ralty of  the  United  States  are  bound  to  obey 
them.  But  in  cases  where  no  such  rules  are  in- 
stituted, we  must  resort  to  the  maritime  regula- 
tions ot  other  maritime  countries,  which  have 
stood  the  test  of  time  and  experience,  to  direct 
our  judgment  as  rules  of  decision.    Ibid.  106. 

336.  Where  the  voyage  of  a  foreign  ship  ends 
in  the  United  States,  or  is  broken  up  here,  and 
DO  treaty  or  compact  designates  the  mode  of 
proceeding,  suits  may  be  prosecuted  here.  In 
such  cases,  the  determination  should  be  accord- 
ing to  the  law  of  the  country  to  which  the  ship 
belongs.    Ibid, 

337.  A  sailor  dying  during  the  voyaffe,  his 
heirs  are  entitled  to  full  wages.  If  killed  in 
battle  they  shall  have  a  share  of  all  prizes  taken 
during  the  cruise.  Hart  v.  The  LttlU  John,  1 
Adm.  Decis.  119. 

338.  Where  freight  is  recovered,  wages  re- 
attach. But  seamen  must  contribute  a  portion 
of  salvage  paid  for  recapture.    Ibid.  121. 

339.  Freight  is  the  fund  for  seamen's  wages ) 
and  seamen  participate  in  the  risks  attending 
earning  it.  nowUmd  v.  The  Lawinia,  1  Adm. 
Decis.  125. 

340.  While  seamen  remain  on  board  they  are 
entitled  to  wages.  The  Brig  Elizabeth,  1  Adm. 
Decis  129. 

341.  An  American  seaman  impressed,  or  car* 
ried  off  hj  pirates,  and  the  vessel  permitted  to 

Sroceed,  is  not  entitled  to  wages.     The  Brig 
lose,  1  Adm.  Decis.  132. 

342.  Where  a  mariner  is  carried  off,  and  the 
ship  sinks  after  the  capture  for  adjudication,  the 
seaman,  as  to  wages,  snares  the  fate  of  the  ship. 
Ibid.  133. 

343.  Impressed  mariners  must  look  to  the 
government  of  their  oountry  for  redress.  Ibid, 
134. 

344.  Mariners  who  have  been  carried  off  from 
a  neutral  vessel,  which  is  ordered  in  for  adjudi- 
cation, and  the  crew  remaining  on  board  effect 
a  rescue,  and  the  vessel  regains  her  course^  ar- 
rives at  ner  port  of  destination,  and  earns  freight, 
are  entitled  to  wages  for  the  voyage.  Where  a 
seaman  is  impressed,  escapes  and  recains  the 
vessel,  full  wages  are  allqwed.  So  if,  being  im- 
pressed, he  escapes  and  tenders  his  services  to 
re-enter  and  perform  the  voyage,  which  is  re- 
fused, he  will  be  entitled  to  wages.    Ibid. 

345.  A  seaman  was  left  sick  at  a  foreign  port, 
and  recovered,  and  might  have  rejoined  the 
ship,  but  refused ;  wag^s  decreed  only  up  to  the 
time  when  h»  might  uive  rejoined.  The  Hope, 
1  Adm.  Decis.  138. 

846.  In  the  shipping  articles  used  in  the  Uni* 
ted  StateS|  though  wages  are  designated  by  the 


month,  yet  the  contract  is  entire  for  the  voyage. 
The  Nentune,  1  Adm.  Decis.  142. 

347.  If  a  seaman  shipped  for  the  whole  voyage, 
dies  before  its  termination,  his  representatives 
are  entitled  to  full  waffes.  That  another  seaman 
was  hired  in  lieu  of  the  one  dead,  makes  no  dif- 
ference. Walton,  AdmW.  Ife.  v.  The  Neptune,  1 
Adm.  Decis.  142. 

348.  If  the  sickness,  disabDity,  or  death  of  the 
seaman  is  owinff  to  vicious  or  unjustifiable  con- 
duct, he  or  his  heirs  must  bear  the  loss.    Ibid. 

349.  The  end  of  the  voyage  is  the  period  when 
the  wages  of  a  seaman  are  due.  Edwards  v. 
The  Stuan,  1  Adm.  Decis.  165. 

350.  Wages  are  payable  in  ten  days  from  the 
end  of  the  voyage ;  but,  in  some  cases^  fifteen 
days  are  allowed  for  the  dischaige  of  the  cargo 
and  payment  of  wages.    Ibid. 

351.  The  law  warrants  the  moderate  correc- 
tion of  mariners.  When  the  crime  of  a  sailor  is 
too  great  for  the  master's  authority  to  punish, 
the  master  and  his  otilcers  are  to  seize  the  crimi- 
nal, put  him  in  irons,  and  not  to  take  the  law 
into  their  own  hands,  but  to  bring  him  to  justice 
on  their  return.  But  the  contract  for  wages  is 
not  affected.  Loss  or  damage,  accruing  to  the 
master  or  owner  by  any  neglisence  or  crime, 
may  be  set  off  against  wages.  Thome  v.  White, 
1  Adm.  Decis.  168. 

352.  When  a  mariner  is  incorricibly  disobe- 
dient, and  will  not  submit,  although  he  offer  to 
do  duty  and  make  amendi^  the  master  may  dis- 
charge him.  He  may  correct  and  confine  him 
on  board  the  ship,  or  dock  him  of  his  provisions. 
If  he  refuses,  or  obstinately  neglects  to  do  dulj 
for  any  length  of  time,  he  does  not  perform  hts 
contract.  Such  negligence  and  disobedience, 
not  temporary  and  fugacious,  but  continued,  may 
be  set  off  aeainst  his  demand  for  the  period  dur- 
ing which  they  exist.    Ibid. 

353.  If  he  is  restrained  from  duty  by  confine- 
ment, he  is  excused  from  it  by  the  act  of  the 
master,  who  must,  on  submission,  accept  of  his 
services  in  most  cases.    Ibid, 

354.  Seamen  have  no  rij^ht  to  interfere  be- 
tween the  ofificers  of  a  ship  and  any  mariner 
whom  they  may  choose  to  confine  or  punish  for 
disorderly  conduct.  Instead  of  interfering  to 
prevent,  they  are  bound  to  assist  the  master  to 
constrain,  imprison,  and  bring  to  justice,  any 
disobedient,  mutinous,  and  rebellious  mariner. 
The  Maria,  1  Adm.  Decis.  186. 

855.  A  seaman  shipped  without  signing  arti- 
cles; he  must  be  paid  at  the  highest  rate  of 
wages  given  at  the  port  of  shipment,  within 
three  months  next  precedent ;  and  be  subject  to 
all  the  forfeitures  imposed,  and  rules  fixed,  by 
the  maritime  law  pre-existent  to  the  act  of  con- 
gress, and  not  altered  by  the  statute.  The  Regu- 
Jus,  1  Adm.  Decis.  212. 

356.  Mariners,  shipped  for  the  voyage,  unless 
provision  is  specially  made  in  the  articles,  are 
not  bound  to  unlade  the  ship  when  the  voyage  is 
completed.  The  voyage  is  ended  when  the 
vessel  is  safely  moored  at  her  last  port  of  deli- 
very. But  seamen  are  bound  to  lade  and  unlade 
at  any  port  on  the  voyage.  The  Happy  Return^ 
1  Adm.  Decis.  253. 
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357.  Sailors  must  assist  in  saving  when  the 
ibip  is  wrecked.  Tlu  Brig  Cyntki(Sj  1  Adm. 
Decis.  204. 

358.  A  port  of  deliTery  and  a  port  of  destina- 
tion are  the  same  in  lepal  effect.    Ibid, 

359.  If  indulgence  is  given  by  the  master  as 
to  the  time  when  seamen  are  to  render  them- 
selves on  board}  according  to  the  shipping  arti- 
cles, the  penalties  in  the  articles  cannot  be  in- 
sisted upon.    Krid. 

360.  A  seaman  shijyped  on  board  of  a  mer- 
chant vessel  of  the  United  States^  without  sign- 
ing articles  according  to  the  provisions  of  the  act 
of  confess.  Held,  that  he  must  be  paid  wages 
mccordmg  to  the  act ;  but  he  is  entitled  to  all  the 
benefits,  and  is  subject  to  all  the  forfeitures,  pre- 
scribed by  the  maritime  law.  The  Skip  Rtguluif 
1  Adm.  Decis.  215. 

361.  The  agreements  of  seamen  and  ship- 
owners to  control  the  general  provisions  of  the 
maritime  law,  and  the  act  of  congress,  must  be 
clear  and  explicit.  Tke  Lady  Wdterstorfj  1 
Adm.  Decis.  214. 

362.  A  part  of  the  waffes  of  seamen  was  with- 
held from  them,  to  indemnify  the  owners  for 
damages  alleged  by  the  owners  of  the  goods  to 
have  arisen  from  negligence  or  misconduct  of  the 
captain  or  crew;  which  allesation  was  denied 
by  the  owner  and  master.  The  wages  were  or- 
dered to  be  paid.  Th$  Ship  WaMn^on^  1  Adm. 
Decis.  219. 

363.  In  reference  to  claims  by  seamen  for 
oompensation  ibr  short  allowance  during  a  voy- 
age, it  was  decided  that  the  navy  rations  furnish 
a  rule  by  which  the  allowance  to  seamen  shall 
be  determined.  That  an  East  India  voyage 
shall  be  rated  as  two  and  one-half  European 
voyages.  That  where  the  articles  specific  in 
the  act  of  congress  can  be  procured,  no  substi- 
tutes shall  be  allowed ;  but  it  is  otherwise,  if 
they  cannot  be  obtained.  That  the  master  is 
the  judge  of  the  expenditure  of  the  provisions 
on  the  voyage ;  that  if  the  voyage  is  likely  to 
become  uncommonly  procrastinated ;  if  provi- 
sions are,  hj  accidents,  diminished  in  quantity; 
he  may  justifiably  abridge  the  usual  allowance. 
Rid. 

364.  The  provisions  of  the  act  of  congress 
rektive  to  short  allowance  do  not  apply  to  sea- 
men shipped  in  foreign  ports.    Ihid, 

365.  Where  a  cargo,  or  part  thereof,  was  pur* 
chased  at  neighbouring  ports  or  places,  and  the 
vessel  went  to  one  or  more  of  them  for  all  or 
part ;  the  last  port  of  lading  and  departure  should 
M  that  to  which  the  payment  of  wages  should 
apply.     The  Belvidira,  1  Adm.  Decis.  258. 

366.  A  mariner  afieoted  with  a  severe  pul- 
monic d  isease,  shipped  as  an  able-bodied  sea- 
man, to  perform  a  voyage  to  the  East  Indies. 
He  died  of  this  complaint  soon  after  the  vessel 
left  port.  Wages  refused.  The  Riehmcndj  2 
Adm.  Decis.  263. 

367.  The  mate  is  permitted  to  sue  in  the  ad- 
mlialty  as  a  mariner,  and  all  general  rules  in 
cases  of  mariners  appfy  to  him.  Atkyns  v.  Bur- 
rotBs,  1  Peters'  Adm.  Decis.  246. 

868.  So  the  cook  and  steward  may  sue  in  the 


admiralty  as  mariners,  and  part  of  the  crew. 
The  Louisiana^  2  Peters'  Adm.  Decis.  268. 

369.  Double  wages  are  due  by  the  act  of  con- 
gress, in  cases  of  failure  of  provisions^  if  the  ship 
sail  without  the  quantity  specified  m  the  act. 
The  Harriet^  Bee's  D.  C.  R.  80. 

370.  Where  the  vessel  had  been  sold  under 
sentence  of  a  foreign  court  of  admiralty,  at  the 
suit  of  others  of  the  crew,  and  these  hbellants 
had  notice  of  the  proceedings,  but  did  not  apply 
for  their  wages:  Held,  that  their  lien  on  the 
vessel  was  at  an  end.  The  Thomas,  Bee's  D.  C. 
R.  86. 

371.  Wages,  decreed  upon  the  captain's  cer- 
tificate that  tnejTweje  due,  though  the  vessel 
was  in  port,  earning  freight.  Such  certificate  is 
the  best  evidence,  no  articles  being  produced. 
The  Mary,  Bee's  D.  C.  R.  119. 

372.  Seamen  absent  from  a  ship,  without  any 
fault  of  their  own,  are  nevertheless  entitled  to 
full  wages.  The  Fair  American,  Bee's  D.  C.  R. 
134. 

373.  Seamen  may  be  moderately  corrected  by 
the  captain.  This  court  will  not  interfere  in  the 
case  ot  foreigners  where  they  are  bound  bv  arti- 
cles to  submit  all  disputes  to  a  home  triounal. 
The  Aurora,  Bee's  D.  C.  R.  161. 

374.  The  owners  of  a  ship  are  liable  for  vafies, 
if  the  vessel  prove  insufficient  to  pay  them.  1%$ 
Kitty,  Bee's  D.  C.  R.  254. 

375.  If  a  seaman  dies  before  the  completion 
of  the  voyage,  his  representative  shall  have  his 
wages  up  to  the  time  of  his  death,  and  not  be- 
yond it.    Ibid. 

376.  Such  is  the  maritime  law,  when  the  con- 
tract is  by  the  month.  The  Hazard,  Bee's  D.  C. 
R.  441. 

377.  A  captain  has  no  power  to  bind  his  own- 
ers and  their  vessel  to  the  payment  of  a  mari- 
ner's wages  for  three  months  after  his  discharge, 
and  after  all  services  at  sea  and  elsewhere  have 
ceased.  Santissima  Trinidad,  Bee's  D.  C.  R. 
353. 

378.  If  a  single  mariner  withholds  his  con- 
sent, and  the  cruise  is  broken  up  by  the  rest  of 
the  concerned,  and  a  new  cruise  commenced, 
this  must  be  done  subject  to  the  legal  claim  ol 
the  unconsenting  mariner  for  wages  or  prize- 
money  that  may  accrue  during  the  term  of  the 
first  cruise  for  which  he  contracted.  The  Trts- 
tram  Shoandy,  Bee's  D.  C.  R.  414. 

379.  A  mariner  ships  at  Philadelphia,  in  time 
of  war,  for  Bordeaux,  and  back  again.  While 
the  ship  is  at  Bordeaux,  peace  takes  place.  The 
ship  returns  to  Philadelphia,  which  terminates 
the  Toyage.  The  mariner's  wages  shall  not  be 
lessened  on  account  of  the  decrease  of  the  risk 
on  the  homeward  voyage.  The  Lethe,  Bee's  D. 
C.  R.  423. 

380.  Mariners  ship  at  Philadelphia,  in  Janu- 
ary, 1783,  on  a  voyage  to  L'Orient,  and  back 
again ;  it  being  a  time  of  war.  The  ship  falls 
down  the  river  in  order  to  commence  her  vo}^- 
age,  but  does  not  enter  on  the  high  seas  until 
the  20th  March.  1783.  In  the  mean  time,  viz. 
on  the  3d  Marcn,  |)eace  takes  place.  The  ma- 
riners receive  their  full  wages,  according  to  con- 
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tract,  from  the  time  of  signing  the  articie»,  until 
3d  March;  and  only  customary  peace  wages 
after  the  3a  March,  until  the  completion  of  the 
voyage.     The  Nancy,  Bee's  D.  C.  R.  429. 

381.  A  seaman  leh  the  vessel  at  the  Laza- 
retto, near  Philadelphia ;  and  after  her  arrival  at 
Philadelphia,  her  port  of  destination,  he  went  on 
board  and  did  work  by  order  of  the  mate.  The 
captain  afterwards  promised  to  pay  him  his 
wages ;  no  entry  of  his  desertion  was  made  in 
the  log-book.  The  wages  were  decreed  in  his 
favour.     The  Brig  Betsey,  2  Wash.  C.  C.  R.  272. 

382.  The  charge  of  a  person  necessarily  em- 
ployed in  the  place  of  a  seaman  absent  without 
leave,  is  to  be  deducted  from  the  wages  of  the 
seaman.  Snell  v.  The  Independence^  uilpin's  D. 
C.  R.  145. 

383.  The  charse  for  a  person  necessarily  em- 
ployed in  the  pmce  of  a  seaman  who  has  ab- 
sented himself,  and  who  has  been  apprehended 
and  detained  in  jail,  is  to  be  deducted  from  his 
wages.  Brower  v.  The  Maiden^  Gilpin's  D.  C. 
R.  298. 

384.  When  a  vessel  is  detained  in  port  by  the 
wrongful  absence  of  a  seaman,  a  deduction  is  to 
be  made  from  his  wages  to  tne  amount  of  loss 
sustained.  Brown  v.  The  Neptunej  Gilpin's  D. 
U.  XV.  98. 

385.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide 
water  of  a  river^  or  bay,  is  within  the  jurisdic- 
tion of  the  distnct  court,  and  may  be  enforced 
by  a  suit  in  rem  in  the  admiralty.  Smith  v.  The 
Fekinj  Gilpin's  D.  C.  R.  203. 

386.  A  seaman  who  returns  to  a  vessel,  after 
a  week's  absence  without  leave,  and  continues 
during  the  rest  of  the  voyage  to  do  his  duty,  is 
to  receive  wages  at  the  rate  originally  contiacted 
for  in  the  shipping  articles,  unless  a  new  con- 
tract is  explicitly  made.  Snell  v.  T/U  Indepen- 
dence, Gilpin's  D.  C.  R.  145. 

387.  A  contract  for  wages  on  board  of  a  steam- 
boat, plying  between  ports  of  adjoining  states, 
on  a  navigable  tide  river,  may  be  enforced  by  a 
suit  in  the  admiralty.  Wiliom  v.  The  Steamboat 
Ohio.  Gilpin's  D.  C.  R.  505. 

388.  Wnere  shipping  articles  have  been  signed 
by  a  seaman,  delivered  to  the  master,  and  the 
amount  of  wages  payable,  omitted  by  accident, 
or  mistake,  without  fraud ;  it  is  competent  for 
either  party  to  show,  by  parol  testimony,  what 
the  contract  was  in  relation  to  the  wages.  Wick- 
ham  V.  Blight,  Gilpin's  D.  C.  R.  455. 

389.  The  shipping  articles  must  declare,  ex- 
plicitly, the  ports  at  which  the  voyace  is  to  com- 
mence and  terminate.  Magee  v.  The  Moss,  Gil- 
pin's D.  C.  R.  220. 

390.  Where  shipping  articles  permit  the  master 
to  touch  at  certain  intermediate  ports,  "  or  as  he 
roav  direct,"  it  is  no  violation  of  his  contract 
with  the  seamen,  to  stop  at  a  place  not  named, 
and  affords  no  justification  to  them  for  leaving 
the  vessel.  Wood  v.  The  Nimrod,  Gilpin's  D. 
C.  R.  84. 

891.  Where  a  voyage  is  broken  up,  without 
necessity,  in  a  foreign  port,  and  the  seamen  are 
discharged  without  payment,  to  the  consul,  of 
the  three  months'  wages  required  by  the  act  of 


28th  February,  1803 ;  the  district  court  will,  on 
a  libel  of  a  seaman,  compel  the  owner  to  pay 
the  three  months'  wages ',  two-third sMo  the  sea- 
men, and  one-third  to  the  United  States.  Pool 
V.  Welsh,  Gilpin's  D.  C.  R.  198. 

392.  The  payment  of  three  months'  wages* 
under  the  act  of'^28th  February,  1803,  is  confioea 
to  the  case  of  a  voluntary  discharge  of  a  aeaman 
in  a  foreign  port.    Ibid, 

393.  Where  articles  belonging  to  the  cargo  are 
embezzled  by  the  fraud  or  ne^igence  of  a  sea- 
man, he  is  chareeable  for  the  value,  and  the 
amount  may  be  deducted  from  his  wages.  Ed' 
ward  V.  Sherman,  Gilpin's  Rep.  464. 

394.  Where  articles  belongmg  to  the  caigo  are 
embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  ne- 
gligence of  others ;  nor  is  he  to  contribute  any 
portion  of  his  wages  to  make  it  good.    Ibid. 

395.  A  seaman  is  chargeable  for  the  losa  of 
articles  occasioned  by  his  negligence,  and  the 
amount  may  be  deducted- From  his  wages. 
Brovm  v.  The  Neptune,  Gilpin's  D.  C.  R.  91. 

396.  Where  a  portion  of  a  vessel,  or  her  cargo, 
is  saved  by  the  meritorious  and  extraordinary 
exertions  of  the  seamen,  a  new  lien  arises  thereon 
for  their  wages,  although  the  freight  is  lost,  and 
the  original  contract  annulled.  Adams  v.  Th€ 
Sophia,  Gilpin's  D.  C.  R.  79. 

397.  Payment  and  receipt  on  the  final  dis- 
charge of  the  cargo,  is  the  usual  and  sufficient 
evidence  of  the  termination  of  a  seaman's  con- 
tract for  wages.  Phillips  v.  The  ScaUergood, 
Gilpin's  D.  C.  R.  5. 

398.  Where  a  vessel  is  detained  by  the  refusal 
of  the  seamen  to  work,  they  are  to  be  charged 
with  the  demurrage;  and  the  portion  of  each 
seaman  who  refused,  is  to  be  deducted  from  his 
wages.  Snell  v.  The  Independence^  Gilpin's  D. 
C.  R.  145. 

399.  The  imprisonment  of  a  seaman  in  a 
foreign  jail,  at  tne  instance  of  the  master  of  a 
vessel,  is  only  to  be  justified  by  extreme  neces- 
sity.   Magee  v.  The  Moss,  Gilpm's  D.  C.  R.  232. 

400.  If  the  imprisoning  of  a  seaman  in  a  foreign 
port  is  improper,  the  expenses  of  it,  or  the  em- 
ployment of  a  person  in  his  stead,  are  not  to  be 
deducted  from  the  wages  of  the  seaman  impri- 
soned.  Wilson  V.  The  Maiy,  Gilpin's  D.  C.  R.  33. 

401.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accruing 
during  confinement.  Wood  v.  The  Nimrod,  Gil- 
pin's D.C.R.  83. 

402.  The  seamen  have  a  triple  security  lor 
their  wages;  the  vessel,  the  owner,  and  the 
master.    Bronde  v.  Haven,  Gilpin's  D.  C.  R.  596. 

403.  Where  a  seaman  has  been  appointed  to 
act  as  mate,  by  the  master,  he  may  be  removed 
by  the  master  for  incompetency,  and  is  not  en- 
titled to  any  other  wases  than  those  originally 
contracted  for.  The  Nimrodj  Gilpin's  D.  C.  R. 
87. 

404.  Where  a  seaman  is  detained  in  jail  under 
the  provisions  of  the  act  of  congress  of  July  20th, 
1790;  the  cost  of  his  commitment  and  support 
there,  and  also  the  cost  of  a  person  employed  in 
his  place,  are  to  be  deducted  from  his  wagM» 
Pierce  v.  Paitonj  Gilpin's  D.  C.  R.  437. 
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405.  Where  a  seaman  has  been  imprisoned  by 
the  authorities  of  a  foreign  country  for  a  viola- 
tion of  its  laws,  the  costs  and  charges  may  be 
deducted  from  bis  wapes  j  but  not  so  when  he 
is  imprisoned  at  the  mstance  of  the  master  of 
the  vessel.  Magu  v.  The  Moss,  Gilpin's  D.  C.  R. 
233. 

406.  Where  a  seaman  at  a  foreign  port  con- 
tracts an  ordinary  disease,  without  any  fault  of 
his  own,  and  remains  on  board  a  vessel  which  is 
properly  provided  with  a  chest  of  medicines, 
the  expense  for  the  attendance  and  advice  of  a 
physician,  if  evidently  necessary  for  the  safety 
of  his  life,  are  to  be  deducted  from  his  wages. 
Holmes  v.  Hutchinson,  Gilpin's  D.  C.  R.  448. 

407.  Where  a  seaman  is  disabled  by  an  acci- 
dent in  the  actual  discharge  of  his  duty,  he  is  to 
be  cured  at  the  expense  of  the  ship.    Ibid, 

408.  Where  a  seaman  contracts  disease  by  his 
own  vices  and  fauhs,  and  in  defiance  of  the 
counsel  and  command  of  his  superior  officers^ 
the  vessel  is  not  chargeable  with  tne  expense  ot 
his  cure.  Pierce  v.  Patton^  Gilpin's  D.  C.  R. 
438. 

409.  Where  a  seaman  in  a  foreign  port^  is 
taken  on  shore  when  sick  at  his  own  solicitation, 
from  a  vessel  properly  provided  with  a  medicine 
chest,  and  there  receives  medical  attendance  and 
advice,  the  expenses  are  to  be  deducted  from  his 
wages.    Ibid. 

410.  The  sale  of  a  vessel  by  the  owner,  sub- 
sequent to  the  execution  of  the  shipping  articles 
by  seamen,  does  not  discharge  him  from  liability 
for  the  wages  of  the  seamen ;  even  though  the 
voyage  was  not  terminated,  or  the  wages  were 
not  demanded  previous  to  the  sale.  Bronde  v. 
Haven,  Gilpin's  Rep.  596. 

411.  Where  a  vessel,  which  arrives  at  a  foreign 
port,  discharges  her  cargo,  and  remains  there 
some  time  after  the  discharge,  and  is  lost  on  the 
homeward  voyage,  the  seamen  are  entitled  to 
their  wae^a  up  to  the  time  of  ^  the  dischai^^,  but 
not  to  hsHf  the  time  she  afterwards  remained  in 
the  foreign  port.  Gilpin's  D.  C.  R.'600.  [Contra. 
Abbot  on  Shipping,  447 ;  1  Lord  Raym.  639 ; 
1  Lord  Raym.  739 ',  12  Modem,  408.  The  Cyn- 
thia, 1  Peters'  Adm.  Decis.  204 :  1  Peters'  Aam. 
Decis.  130 ;  1  Peters'  Adm.  Decis.  215 ;  2  Peters' 
Adm.  Decis.  391.  Thompson  v.  Faussatt,  1 
Peters'  C.  C.  R.  182;  11  Massachusetts  Rep. 
545.  Jones  v.  Smith,  4  Hall's  L.  Joum .  276 ', 
Comyn  on  Contracts,  372;  13  Mass.  76;  5  Mass. 
173 ;  2  Mason's  C.  C.  R.  329.] 

412.  Amate,  succeeding  to  the  command  of 
the  ship  upon  the  death  of  the  master,  does  not 
thereby  lose  his  character  as  mate,  but  may  sue 
in  the  admiralty  for  his  wages.  The  Brig  George, 
1  Sumner's  C.  C.  R.  150. 

413.  He  is  also  entitled  to  be  cured  at  the  ex- 
pense of  the  ship,  in  the  same  manner  as  a  sea- 
man; and  therefore,  if  he  is  put  on  shore  from 
sickness,  for  the  convenience  of  the  ship,  his 
expenses  for  medicines,  advice,  attendance,  and 
board,  are  to  be  borne  by  the  ship  owner. 
Ibid* 

414.  It  seems  that  a  like  rule  ap];.lie8  to  the 
master,    [bid, 
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Loss,  Suspension,  and  Reduction  of  Seamen^s 
iVages,  by  Capture,  Detention,  or  Wreck, 

415.  A  capture,  unless  followed  by  condeni- 
nation,  does  not  aissolve  the  contract  for  mari- 
ners' wages.  During  the  prize  proceedings,  it 
is  suspended,  and  on  a  decree  of  restoration  it 
revives.     The  Saratoga,  2  Gallis.  C.  C.  R.  162. 

416.  If,  pending  the  voyage,  there  be  an  in- 
terdiction of  commerce  with  the  port  of  destina- 
tion, and  the  voyage  is  thereby  oroken  up.  no 
wages  are  due.  But  if  the  mariners  be  subse- 
quently retained  by  the  master  to  refit  and  pre* 
serve  the  ship,  they  are  entitled  to  a  reasonable 
compensation  in  the  nature  of  wages.  If,  after 
this  detention,  they  shall  be  discharged  in  a 
foreign  port,  they  are  entitled  to  the  two  months' 
pay,  provided  by  the  act  of  congress  of  28  Feb- 
ruary, 1803,  ch.  62,  and  may  recover  it,  if  un- 
paid, in  the  admiralty.  But  the  two  months' 
wages  are  to  be  calculated,  not  according  to  the 
original  contract,  but  according  to  the  new  con- 
tract of  hire.    Ibid. 

417.  If  during  the  voyage  the  vessel  be  cap- 
tured, and  a  final  decree  of  restitution,  the  right 
to  wages  is  not  complete  until  after  restitution. 
Willard  v.  Dorr,  3  Mason's  C.  C.  R.  91. 

418.  If  a  neutral  ship,  after  capture,  is  con- 
demned and  sold,  and  atterward&  on  appeal,  the 
sentence  is  reversed,  and  freight  lor  the  full  voy- 
age is  allowed  in  damages,  it  seems  the  seamen 
are  entitled  to  full  wages  for  the  voyage.  At 
all  events,  they  are  entitled  to  wages  up  to  the 
time  of  the  condemnation,  if  they  remained  by 
the  ship  so  long.    Ibid,  161. 

419.  Capture  of  a  neutral  ship  does  not  of  it- 
self dissolve  the  contract  for  mariners'  wages. 
The  utmost  effect  that  can  be  attributed  to  it  i& 
that  it  suspends  the  contract,  which  is  revivea 
or  extinguished  by  the  ultimate  acquittal  or  con- 
demnation. The  seamen,  therefore,  are  not 
bound  to  quit  the  ship  immediately  upon  the 
capture,  nor  can  the  master  compel  them  to  re- 
ceive a  discharge.  They  have  a  right  to  remain 
by  the  ship  until  a  sentence  of  condemnation  or 
acquittal  has  passed,  or  all  reasonable  hope  of 
recovery  is  gone.  Emmerson  v.  Rowland,  1 
Mason's  C.  C.  R.  45. 

420.  If,  with  the  consent  of  the  master,  Xhej 
leave  the  ship,  they  are  not  prejudiced  in  their 
rights :  and  their  title  to  wages  for  the  previous 
part  ot  the  voyage  will  depend  on  the  fate  of  the 
vessel.    Ibid. 

421.  The  mate  and  two  hands  were  sent  on 
shore  with  the  boat;  one  of  the  hands  was  de- 
tached from  the  boat  on  the  business  of  the  ship ; 
the  mate  first^  and  then  the  other  seaman  left 
the  boat,  and  it  was  stolen.  The  sailor  detached 
is  not  responsible,  but  the  whole  loss  must  fall 
on  the  mate  and  negligent  seaman.  Knap  tt  cd, 
V.  The  Eliza  and  Sartm,  1  Adm.  Decis.  200. 

422.  In  cases  of  capture  or  wreck,  wages  are 
due  to  the  last  port  of  delivery,  and  tor  half  the 
time  the  vessel  stayed  there.  The  wages  for 
the  interval  af  er  the  vessel  leaves  her  last  port 
of  delivery  to  the  time  of  the  wreck,  depend  on 
circumstances.    The  sailors  must  assist  in  eav* 
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ing  the  ship  and  goods,  or  so  much  thereof  as 
possible,  so  as  to  entitle  them,  by  way  of  encou- 
ragement, to  their  wages  out  of  the  property 
saved.     The  Cynthioj  1  Adm.  Decis.  203. 

423.  If  persons,  not  part  of  the  re^lar  crew, 
employed  in  lading  a  vessel,  are  guilty  of  em- 
bezzlement, without  the  knowledge,  narticipa- 
tion.  or  connivance  of  the  mariners^  the  latter  are 
not  bound  to  contribute.  The  KenstngUmj  1  Adm. 
Decis.  239. 

424.  But  the  seamen  are  answerable  for  em- 
bezzlement, unless  they  can  clearly  show  that 
it  was  committed  by  persons  not  of  the  crew ; 
and  the  burden  of  proof  is  thrown  on  the  mari- 
ners.   Ibid, 

425.  If  embezzlement  of  part  of  the  goods  lost 
is  fixed  on  some  of  the  crew,  who  must  pay  se- 
parately to  the  amount  proved,  ^et  they,  or  the 
surplus  of  wages,  if  forfeited,  or  in  the  hands  of 
the  owner,  remain  further  answerable  in  a  gene- 
ral contribution  for  the  balance.  All  must  con- 
tribute, including  the  captain  and  ofRcers,  accord- 
ing to  their  respective  wages.  Nor  is  any  one 
to  be  excused  from  this  general  contribution, 
though  absent  from  the  ship,  and  not  in  a  situa- 
tion to  be  capable  of  assisting  in  the  plunder. 
The  innocence  of  the  individual  is  not  m  ques- 
tion; it  turns,  on  the  joint  obligation  of  all  to 
make  retribution ;  it  is  part  of  the  conditions  on 
which  they  engage  in  their  occupation.  The 
Fair  Amertcan^  1  Adm.  Decis.  242. 

426.  Where  a  vessel  was  captured  and  sent 
in  for  adjudication^  and  the  master  offered  to 
discharge  the  manners,  and  find  passages  for 
them  home,  but  they  refused  to  quit  the  ship, 
and  the  ship,  being  finally  acquitted  on  appeal, 
pursued  her  voyage;  wages  were  decreea  for 
the  whole  time,  including  the  period  of  delay  at 
the  port  to  which  the  vessel  was  sent  for  adjudi- 
cation. Wesley  et  ol.  v.  BiaySj  4  Hall's  Am.  L. 
Joum.  475. 

427.  An  American  ship  delivered  her  cargo 
at  Liverpool,  and  on  her  return  to  the  United 
States  was  captured  by  a  French  cruiser,  recap- 
tured by  an  English  frigate,  and  restored  on 
payment  of  salvage.  A  mariner  of  the  ship  was 
taken  on  board  tKe  French  cruiser,  and  was  car- 
ried to  France  and  released.  Wages  for  the 
whole  voyage  were  allowed;  a  portion  of  the 
salvage  deducted.  Httrt  v.  The  Littlejohfij  1 
Adm.  Decis.  115.  Howland  v.  The  Lovinioj 
Ibid.  123. 

428.  Where  a  voyage  is  broken  np  by  seizure 
for  the  debts  of  the  owners,  extra  wages  will  be 
allowed  to  the  sailors  according  to  circumstances; 
but  damages  for  loss  of  time  and  expenses  on 
shore  are  seldom  given.  The  Oder,  2  Peters' 
Adm.  Decis.  261. 

429.  Where  a  voyage  is  broken  up  for  the  in- 
terest of  the  owner,  an  additional  allowance  is 
usually  ^iven,  of  from  one  to  three  months^ 
pay.  Htndman  v.  Shaw,  2  Peters'  Adm.  Decis. 
264. 

430.  But  if  the  merchant  has  found  the  sea- 
men their  passage  home,  and  their  supplies,  it 
has  been  considered  a  substitute  for  the  addi- 
tional wages.    Ibid, 


captor,  and  the  captured  vessel  was  sent  into 
Cumana,  and  afterwards  liberated:  held,  Ihat 
seamen  who  had  escaped  from  the  captors  were 
entitled  to  wages  for  the  voyage^  deducting 
whatever  they  had  earned  after  their  separation 
from  the  vessel.  The  Hazard,  2  Peters'  Adm. 
Decis.  384. 

432.  Where  a  vessel,  bound  to  a  port  which 
was  found,  on  her  arrival  near  it,  to  be  blockaded, 
and  therelore  the  ship  had  been  turned  off,  ana 
proceeded  to  another  port,  though  not  originally 
contemplated  in  the  snipping  articles,  yet  if  the 
caigo,  or  any  part,  was  there  delivered,  it  should 
be  considered  as  a  delivering  port  as  much  as  if 
originally  so  intended.  And  if  the  vessel,  after 
leaving  that  port,  was  captured  or  lost,  the  mari- 
ners are  entitled  to  the  waffes  due  to  the  time 
of  arrival  at  that  port,  andfor  half  the  time  of 
stay  there.  Crammer  v.  Oemon,  2  Peters'  Adm. 
Decis.  391. 

433.  The  contract  between  the  owners  and 
master  of  a  ship  is,  that  if  the  master  well  and 
faithfully  performs  the  voyage,  the  owners  agree 
to  pay  nis  monthly  wages,  and  allow  the  cus- 
tomary privileges  annexed  to  his  ofRce.  But  it 
is  no  part  of  the  contract  that  a  master  once  en- 
gaged shall  be  master  for  the  voyage.  Mont- 
gqmery  v.  Wharton,  2  Peters'  Adm.  Decis.  397. 

434.  The  law  implies  sundry  engagements  of 
the  captain  to  the  mariners.  Two  of  which  are : 
1st,  tmtt  at  the  commencement  of  a  voyage,  the 
ship  shall  be  furnished  with  all  the  necessary 
ana  customary  reauisites  for  navigation ;  or,  aa 
the  term  is,  snail  oe  found  seaworthy :  2d,  that 
the  captain  shall  supply  the  mariners  with  good 
and  sufficient  provisions  whilst  they  are  in  his 
service.     The  Cyrus,  2  Peters'  Adm.  Decis.  409. 

435.  Gross  and  unnecessary  deviation  from 
the  designated  voyage,  will  free  a  mariner  from 
his  contract.  Moron  v.  Baudin,  2  Peters'  Adm. 
Decis.  415. 

436.  Where  crtfel  and  unwarrantable  chas- 
tisement has  bee  A  inflicted,  the  court  will  dis- 
solve the  contract,  and  decree  wages  to  the  sea- 
men to  the  time  of  their  leaving  the  ship,  and 
sometimes  even  for  the  whole  voyage.  Rice  v. 
The  Pdly  and  Kitty,  2  Peters'  Adm.  Decis.  420. 
The  St,  Oloff,  Id.  428. 

437.  If  a  voyage  be  interrupted  without  the 
fault  of  the  crew,  they  shall  receive  wages  dur- 
ing the  time  they  work  on  board  the  vessel  in 
port.     The  Atfdanta,  Bee's  D.  C.  R.  48. 

438.  It  is  a  general  rule  that  all  the  crew  mast 
contribute  to  make  good  the  amount  embezzled. 
But  proof  will  be  admitted  to  show  the  inno- 
cence of  some.  Sullivan  v.  Ingrahamy  Bee's  D. 
C.  R.  182. 

439.  When  the  cargo  and  freight  of  a  vessel 
are  lost  before  the  termination  of  the  voyase, 
the  wages  of  the  seamen  are  also  lost ;  and  the 
original  contract  is  therefore  annulled.  Adams 
v.  The  Sophia,  Gilpin's  D.  C.  R.  79. 

440.  Desertion  during  the  voyage,  is,  by  the 
maritime  law,  a  forfeiture  of  all  wages  antece- 
dently due.  But  a  desertion,  to  work  this  efiect| 
must  be  not  merely  an  absence  without  leave, 
or  in  disobedience  of  orders,  but  anirao  non 


481.  Where  mariners  were  taken  on  board  the  |  revertendi,  an  intention  to  abandon  the  ship  and 
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the  senrice.     Cloutni4fn  t.  Tumiwn^  1  Sumner's 

!/•  Vf*  1C>  373* 

441.  If  after  desertion  a  seasian  offer  to  return 
to  duty  in  a  reasonable  time,  and  offer  amends, 
and  repent  of  the  offence)  tne  m^ter  is  bound 
to  receive  him  bs^ck  as  a  case  fit  for  condonation, 
Qttless  iuB  previous  miaconduct  would  justify  a 
discharge.    Ibid. 

442.  By  an  act  of  1790,  ch.  56,  a  statute  de- 
sertion and  forfeiture  of  wages  are  cceated  by 
forty-eight  hours'  absence,  without  leave,  if  a 
proper  entry  be  made  on  the  day  of  the  absence, 
in  tne  log-book.    Odd. 

443.  The  effect  of  this  piovtsioH  i^  tbat  the 
absence  for  such  a  period  is  deemed  conclusive 
evidence  of  desertion:  whereas,  in  the  maritime 
law,  it  would  only  afiord  a  pnesumption  of  de*- 
sertion.    Ibid. 

444.  The  due  entry  in  the  log-book  is  indis- 
pensable to  inflict  the  statute  forfeiture.  If  not 
made  on  the  ver^  day  of  the  absence,  them  can 
be  no  forfeiture  mflioted.    Ibid, 

445.  Desertion,  to  bring  after  it  the  forfeiture 
of  wages,  either  by  the  maritime  law,  or  by  the 
statute,  must  be  during  the  voyage,  and  biefore 
it  is  ended.    Ibid. 

446.  The  voyage  is  ended  when  the  ship  has 
arrived  at  her  proper  port  of  destination,  and  is 
moored  in  safety  in  the  accustomed  place,  al- 
though her  cargo  is  not  anlivered.    Ibid. 

Aft,  Officers  and  seamen  are  bound  to  remain 
by  the  ship,  and  unliver  the  oaigQ.  If  they  do 
not^  they  are  liable  for  damages,  and  a  compen- 
sation to  the  owner.    I6td. 

448.  A  forfeiture  of  two  months'  pay,  deducted 
for  absence  for  a  second  mate  without  leave, 
during  unlivery  of  the  ship.    Ibid. 

449.  Damages  can  be  recovered  for  the  mis- 
conduct of  a  seaman,  only  when  they  are  the 
direct  and  immediate  result  of  his  acts  or  omis- 
sionai  not  when  they  are  remote  and  contin- 

Snt;   causa  pixixima   non  remota   spectatur. 
acomber  v«  TAomffon,  1  Sumner's  C.  C.  R. 
384. 

450.  Under  circumstanoef,  one  hundred  dol- 
lars were  deducted  from  the  share  of  the  libel- 
lant  on  a  whaling  voyagOi  for  gross  misconduct. 
Ibid. 

Whmi  Seamm  forfeit  their  Wages. 

451.  A  mariner  shipped  on  a  voyage  to  the 
pacific  Ocean,  or  elsewhere,  on  a  trading  voy- 
age, and  from  thence  back  to  Boston,  with  a 
stipalation  tl»t  two  months'  wa^s  should  be 
pajd  at  Canton,  the  voyage  being  m  fact  a  trad- 
ing voyage  to  the  north-west  coast  for  furs.  It 
vas  held  that  the  outward  voyage  terminated  at 
Canton,  and  did  not  authorise  a  return  to  the 
north-west  coast  from  Canton,  and  it  was  not  a 
desertion  in  the  mariners  to  leave  the  ship  at 
Canton,  the  ship  being  about  to  return  to  the 
north-west  coast.  Brotpn  v.  JoneSf  2  Gallis.  C> 
C.  R.  477. 

452.  The  contmct  of  the  seamen  is  not  dis- 
■olved  by  shipwreck,  but  they  are  bound  to  la- 
boor  to  preserve  the  wreck  of  the  ship  and  car- 
go; and  if  they  leave  the  ship  without  endea- 
Touring  to  save  them,  they  desert  their  duty. 


and  may  forfeit  wages  antecedently  due.     Ttoo 
Catharines^  2  Mason's  C.  C.  R.  319. 

453.  Wages  of  seamen  are  forfeited  for  gross 
offences,  and  not  for  slight  faults,  either  of  ne- 

fleet  or  disobedience.  There  roust  be  either  a 
abitual  neglect  or  disobedienoe,  or  a  single  act 
of  an  aggravated  or  heinous  nature.  Repentance 
and  teoaer  of  amends  reinstate  the  claim  to 
wages.  The  Ship  Mentor,  4  Mason's  C.  C.  R. 
84. 

454.  If  articles  prohibit  any  traffic  by  the  sea* 
men,  under  the  penalty  of  forfeiture  of  wageS| 
the  master  may  remit  the  penalty.    Ibid, 

455.  A  master  has  power  to  remit  a  forfeit* 
ure ;  and  his  pardon  is  a  redintegration  of  the 
seamen  in  the  right  of  wages.    Ibid. 

4i56.  Wages  forfeited  for  an  offence  are  only 
such  as  are  earned  antecedently,  and  not  subse* 
quently  to  the  offence.    Ibid^ 

457.  Habitual  drunkenness,  if  it  goes  to  esta- 
blish general  incapacity  to  perform  duty,  is  a 
groundf  of  forfeiture  of  wages ;  otherwise  it  goes 
only  to  diminish  compensation  for  the  voyage. 
No  fact  of  this  nature  can  be  examined,  unless 
averred  and  put  in  issue  by  the  owner.  Ome  y* 
Townsendj  4  Mason's  C.  C.  R.  541. 

458.  Where  misconduct  is  relied  upon  to  de- 
feat a  claim  to  wages,  it  should  be  stated  with 
reaaonable  certainty  as  to  time,  j^aoe,  circum- 
stanceS)  and  degree.    Ibid. 

459.  A  refuaal  to  do  duly,  at  a  moment  of 
high  excitement,  from  punishment  inflicted  on 
the  party,  if  nol  followed  by  obstinate  persever* 
ance,  is  not  a  forfeiture  of  wages.    Ibid. 

460.  To  entitle  the  owner  or  master  of  a  ves- 
sel to  the  forfeiture  of  a  mariner's  wages,  on  ac- 
count of  and  up  to  the  lime  of  his  absenting 
himself  from  the  vessel  for  mom  than  forty* 
eight  hourS)  without  permission  from  the  master 
or  commanding  officer,  such  absence  must  luve 
been  entered  in  the  log-book,  by  the  officer 
having  charge  of  it,  on  the  day  on  M^hich  the 
eeaman  absented  himself.  The  Fhabe^  1  Wash. 
V'  C.  R.  48. 

461.  Th9  seanaen  of  a  vessel  sent  in  for  adiu* 
dication,  were  carried  off  by  the  capturing  fri- 
gate, and  were  afterwards  ]u>emted,  when  they 
night  have  rejoined  the  acquitted  vessel,  which 
earned  freight.  The  wages,  from  the  time  they 
mi|fht  have  rejoined,  were  denied  to  them.  The 
Brtg  Elizahethj  1  Adm.  Deois.  128. 

462.  Seamen  are  bound  to  remain  with  the 
ship,  when  she  is  captured  by  a  belU^rent ;  and 
if  they  voluntarily  abandon  her,  they  forfeit 
wages.    Ibid.  129. 

463.  Claims  to  wages  are  suspended,  until 
the  fate  of  the  ship  is  decided.  If  she  is  re- 
stored, wages  for  the  voyage  must  be  paid.  Ibid. 
130. 

464.  Condemnation  does  not  defeat  the  claim 
of  wages  for  a  former  part  of  the  voyage.    Ibid, 

465.  Mariners  received  ^gain  on  board,  after 
desertion,  is  a  waiver  or  pardon  of  the  forfeitures 
previously  incurred.  Whitton  v.  The  Commerce, 
1  Adm.  Decis.  160. 

466.  If  a  seaman  has  incurred  a  forfeiture  by 
absenting  himself  from  the  vessel,  and  "repents 
and  makes  an  offer  of  satisfaction,  and  return  te 
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duty  in  due  time,"  that  is,  before  the  master  has 
hired  another  in  his  place,  or  otherwise  fairly 
rendered  it  impracticable,  without  injury  to  the 
owner,  to  receive  him  again  3  the  master  is  bound 
to  receive  him.    Ibid. 

467.  But  all  demands  for  damages,  and  con- 
tributions for  losses,  which  warrant  dedactions 
from  amount  of  wages,  are  unextinguished. 
Embezzlement,  frauds,  wilful  negligences,  and 
other  misconduct  chargeable  against  the  amount 
of  wages  demanded,  remain  open  for  inquiry  and 
compensation.    Ibid, 

468.  A  seaman  who  is  restrained  by  confine' 
ment  and  threats,  is  not  chargeable  with  neglect 
of  duty.     Thome  v.  White,  1  Adm.  Decis.  168. 

469.  Broils,  assaults,  and  resistance  to  the 
master,  (produced  roost  commonly  by  faults  on 
both  sides,)  do  not  forfeit  wages.  Such  offences 
are  often  improperly  called  mutiny  or  revolt  j 
but  they  do  not  amount  to  this  offence,  which  is 
defined  by  statute,  and  declared  to  be  a  capital 
crime.  They  may  be,  when  the  fact  justifies 
the  conclusion,  evidence  of  intent,  or  overt  acts 
furnishing  ingredients  for  this  crime;  but,  in 
general^*  they  are  merely  the  effect  of  personal 
animosities,  sudden  passion^  or  the  like.  Ibid. 
100. 

470.  Where  seamen  are  compelled  to  leave 
the  ship  by  crueltv  or  oppression,  wages  are  re- 
coverable.    The  MariOf  1  Adm.  Decis.  186. 

471.  Loss  or  damage  accruing  to  the  owner 
of  a  vessel  by  the  negligence  or  crime  of  the 
seamen,  may  be  set  off  against  wages.  Thome 
V.  White.  1  Adm.  Decis.  168. 

472.  where  mariners  had  deserted  from  a 
ship  on  shore,  and  in  a  perilous  situation,  and 
were  confinea  at  the  instance  of  the  master;  the 
court  held  the  voyage  broken  up  by  the  misfor- 
tunes of  the  ship,  and  dischaiged  the  mariners 
from  imprisonment.  Sims  v.  Mariners,  2  Peters' 
Adm.  Decis.  393. 

473.  Seamen  deserting  a  vessel  under  circum- 
stances of  distress  or  danser,  are  answerable  for 
the  damages  which  may  be  sustained  in  conse- 

auence  oT  their  dereliction  of  duty^  and  lose 
leir  wages.    Ibid. 

474.  Forfeiture  of  half  a  seaman's  wages  was 
decreed,  in  consequence  of  his  striking  tne  cap- 
tain. The  latter  had  inflicted  other  punishment 
for  the  offence,  which  prevented  the  court  from 
decreeing  forfeiture  of  the  whole.  Sprague  v. 
Kcdn,  Bee's  D.  C.  R.  184. 

475.  Forfeiture  of  half  a  mate's  wages  was 
decreed  in  consequence  of  such  improper  beha- 
viour as  made  it  necessary  to  dismiss  him  when 
the  voyage  was  about  half  pet  formed.  Humr 
fhreys  v.  The  America,  Bee's  D.  C.  R.  237. 

476.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
law  of  the  United  States,  of  20th  July,  1790,  it 
is  indispensable  that  there  be  an  entry  in  the 
log-book  of  the  fact,  of  the  name  of  the  seaman, 
and  of  his  having  gone  without  leave.  Wood  v. 
The  Nimrod,  Gilpin's  D.  C.  R.  86. 

477.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  1790,  the  entry  in  the  log-book  is  indis- 
pensable, although  the  absence  was  permanent, 


and  although  it  occurred  after  the  vessel  arrived 
at  her  last  port  of  delivery.  Knagg  v.  Goldsmith^ 
Gilpin's  D.C.R.  212. 

478.  Where  a  seaman,  who  has  signed  ship- 
ping articles,  voluntarily  absents  himself  from 
the  vessel  in  a  port  of  the  United  States,  an  en- 
try may  be  made  in  the  log-book,  and  his  wages 
forfeited,  according  to  the  provisions  of  the  act 
of  1790 ;  and  he  may  be  apprehended  and  de- 
tained in  jail  until  the  vessel  is  ready  to  procecKl 
on  her  voyage,  according  to  the  provisions  of  the 
seventh  section  of  that  act.  Brower  v.  The 
Mcdden,  Gilpin's  D.  C.  R.  296. 

479.  Where  the  discharge  of  a  seaman  at  a 
foreign  port,  before  the  termination  of  the  voy- 


payment  up 
vessel  at  the  last  port  of  delivery.    Veacock  v. 
M'Cdl,  Gilpin's  D.  C.  R.  331. 

480.  Where  shipping  articles  declare  the  voy- 
age to  be  from  Pniladelphia  to  South  America, 
and  any  port  or  ports,  backwards  and  forwards, 
where  and  when  required,  and  back  to  Phila- 
delphia ]  it  is  no  violation  of  the  contract  with 
the  seamen,  for  the  master  to  proceed  from  South 
America  to  Europe,  and  affords  no  justification 
for  the  seamen  leaving  the  ship,  mag/ee  v.  The 
Moss,  Gilpin's  D.  C.  R.  225. 

481.  Where  the  departure  of  seamen  from  a 
vessel,  before  the  termination  of  a  voyage,  is  in- 
voluntary on  their  part,  or  with  reasonable  cause, 
or  with  the  apparent  assent  of  the  master,  they 
do  not  forfeit  their  wages.    Und.  230. 

482.  To  justify  seamen  for  leaving  a  vessel 
before  the  termination  of  a  voyage,  on  account 
of  the  cruelty  of  the  master^  it  must  be  appa- 
rent that  they  could  not  remain  without  extreme 
danger  to  their  personal  safety.    Ibid.  228. 

483.  Where  shipping  articles  authorize  the 
master  to  touch  at  certain  places,  "  or  as  ht  may 
direct,"  it  is  no  violation  of  the  contract  with 
the  seamen  to  stop  at  a  place  not  named,  and 
affords  no  justification  to  them  to  leave  the  ves- 
sel.   Wood  V.  The  Nimrod,  Gilpin's  D.  C.  R.  84. 

484.  A  change  of  voyage  from  that  specified 
in  the  shipping  articles,  must  be  actually  re- 
solved on  or  known  to  a  seaman,  to  authorize 
him  to  leave  a  vessel  without  torfeiting  his 
wages.    Douglass  v.  Eyre^  Gilpin's  D.  C-  R.  150. 

485.  Where  a  seaman  is  imprisoned  for  mis- 
behaviour, he  does  not  forfeit  the  wages  accru- 
ing during  his  confinement.  Wood  v.  The  jYtm- 
rod,  Gilpin's  D.  C.  R.  89. 

486.  Where  a  vessel  arrives  at  the  last  port 
of  delivery,  and  is  safely  moored  at  the  wharf, 
and  the  articles  stipulated  that  the  seameu 
"  should  not  so  out  of  the  vessel  until  the  cargo 
is  landed,"  if  a  seaman  leaves  the  vessel  before 
discharge  of  the  cargo,  a  deduction  from  the 
wages  IS  allowed;  but  not  a  forfeiture  of  the 
whole.  JTtiagg  v.  Goldsmith,  Gilpin's  D.  C.  R. 
208. 

Jurisdiction  in  Cases  of  Ififormations^Revenui 
Seizures — Forfeitures. 

487.  The  district  courts  of  the  United  States 
have  jurisdiction  in  cases  of  alleged  forfeitures 
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for  breaches  of  the  revenue  laws,  aUhongh  the 
property  seized  may  never  have  come  into  the 

Sissession  of  the  officers  of  the  court.  Schooner 
olina  and  CargOj  1  Gallis.  C.  C.  R.  75. 

488.  The  district  court  of  the  United  States, 
as  a  court  of  admiralty  and  maritime  jurisdic- 
tion, may  entertain  suits  for  all  torts,  damages, 
and  unlawful  seizures  at  sea.  Burke  v.  Trevittj 
1  Mason's  C.  C.  R.  96. 

489.  In  an  admiralty  seizure  cause,  the  court 
cannot  award  a  proportion  of  the  proc<!eds  of  the 
property  condemned  to  informers^  Unless  the 
case  be  within  some  statute  provision:  but  it 
will  allow  compensation  for  expenses  incurred 
in  securing  and  preserving  the  property.  The 
Langdon  Cheves  and  Caledonianj  2  Mason's  C. 
C.  R.  85. 

490.  Wherever  property  is  brought  into  a  court 
of  admiralty  adjudication,  upon  a  seizure  for 
forfeiture,  or  other  cause  cognizable  for  them, 
the  property  is,  in  contemplation  of  law,  in  the 
custody  of  the  court,  and  cannot  be  drawn  from 
its  possession  but  by  some  person  who  shall  es- 
tablish a  right  to  receive  it.  U,  S,  v.  La  Jeune 
Eugenie,  2  Mason's  C.  C.  R.  409. 

491.  AH  seizures  under  laws  of  impost,  navi- 
gation, or  trade  of  the  United  States,  where  the 
seizures  are  made  in  waters  navigable  from  the 
sea^  by  vessels  of  ten  or  more  tons  burthen,  are 
civil  causes  of  admiralty  and  maritime  jurisdic- 
tion ;  and  under  the  judiciary  act  of  September 
24th2  1789,  ch.  20,  are  triable  without  a  jury. 
Whelim  v.  U.  S.  7  Cranch,  1 12 ;  2  Cond.  Rep.  437. 

492.  Where  in  an  instance  or  revenue  case  the 
government  makes  out  a  prima  facie  case  of 
forfeiture,  the  onus  probandi  is  thrown  on  the 
claimant;  and  if  he  fails  to  remove  the  pre- 
sumptions which  the  law  raises,  condemnation 
will  follow.  The  Luminary^  8  Wheat.  407;  5 
Cond.  Rep.  473. 

493.  An  information  against  a  vessel  for  an 
illegal  outfit,  will  lie  in  the  circuit  court.  The 
Cassms,  2  Dall.  368. 

49I.  It  is  sufficient  in  an  information  for  a 
forfeiture,  that  it  states,  in  express  terms,  the 
title  and  date  of  the  statute  under  which  the 
forfeiture  is  claimed ;  the  addition  of  the  tech- 
nical words,  contra  formum  statuti,  is  altogether 
formal  and  unnecessary.  The  Merino  et  al, 
9  Wheat.  391 ;  5  Cond.  Rep.  628. 

495.  The  technical  niceties  of  the  common 
law  as  to  informations,  are  not  regarded  in  ad- 
miralty informations;  the  material  inquiry  in 
the  latter  cases  being,  whether  the  offence  is  so 
set  forth  as  clearly  to  bring  it  within  the  statute 
upon  which  the  information  is  founded.    Ibid, 

496.  An  information  in  the  admiralty  for  a 
forfeiture,  must  contain  a  substantial  statement 
of  the  offence  j  a  general  reference  to  the  pro- 
yisions  of  the  statute  is  not  sufficient.  If  the 
information  be  defective  in  that  respect,  the  de- 
fect is  not  cured  by  evidence  of  the  tacts  omitted 
to  be  averred  in  tne  informatioo.  The  Schooner 
Hoppel,  7  Cranch,  389 ;  2  Cond.  Rep.  542.  Brig 
Carolinej  7  Cranch,  496 ;  2  Cond.  Rep.  584. 

497.  An  informal  libel,  or  information  in  rem, 
may  be  amended  by  leave  of  court.  The  Caro' 
Unej  7  Cranch,  496 ;  2  Cond.  Rep.  584. 


498.  A  libel  or  information  under  the  9th  sect, 
of  the  slave  trade  act  of  March  2d,  1807,  ch.  77, 
alleging  the  vessel  to  have  sailed  trom  the  ports 
of  New  York  and  Perth  Amboy,  without  the 
captain's  having  first  made  out  and  subscribed 
the  duplicate  manifests  required  by  law.  and 
without  his  having  previously  deliverea  the 
same  to  the  collectors  or  surveyors  of  the  ports 
of  New  York  and  Perth  Amboy,  is  fatally  de- 
fective:  the  act  of  congress  directing  the  mani- 
fest to  be  delivered  to  the  collector  or  surveyor 
of  a  single  port.  Under  the  same  section,  it  is 
necessary  that  the  libel  should  aver  the  vessel 
to  be  "of  the  burthen  of  forty  tons  or  more." 
The  Mary  Annj  8  Wheat.  380  j  5  Cond.  Rep.  471. 

499.  In  genera],  it  is  sufficient  for  the  libel  to 
charge  the  offence  in  the  very  words  which 
direct  the  forfeiture,  but  this  is  not  universally 
true.  If  the  words  which  describe  the  subject 
of  the  law  are  eeneral,  embracing  a  whole  class 
of  individuals,  but  must  necessarily  be  so  con- 
strued as  to  embrace  only  a  subdivision  of  that 
class,  the  charge  in  the  libel  ought  to  conform 
to  the  trae  sense  and  meaning  of  these  words^ 
as  used  by  the  legislature.    Ibid. 

500.  The  technical  niceties  of  the  common 
law  are  not  regarded  in  admiralty  proceedings. 
It  is  sufficient  if  the  information  set  forth  the 
offence  so  clearly  as  to  bring  it  within  the  statute 
on  which  it  is  founded.  It  need  not  conclude 
contra  formum  statuti.  The  Merino,  9  Wheat. 
391;  5Cond.  Rei).  623. 

501.  The  district  court  of  the  district  vhere 
the  seizure  was  made,  and  not  where  the  offence 
was  committed,  has  jurisdiction  in  proceedings 
in  rem  for  an  alleged  forfeiture.    Ibid, 

502.  If  the  seizure  is  made  on  the  high  seas, 
or  within  the  territory  of  a  foreign  power,  the 
jurisdiction  is  confined  to  the  district  court  where 
the  property  is  carried,  and  proceeded  against. 
Ibid. 

503.  In  an  information  under  the  67th  sect, 
of  the  collection  act  of  1799^  ch.  128,  against 
goods  for  differing  in  description  from  the  con- 
tents of  the  entry,  it  is  not  essential  to  the  libel 
that  it  should  contain  an  allegation  of  an  inten- 
tion to  defraud  the  revenue.  200  Chests  of  Tea, 
9  Wheat.  430;  5  Cond.  Rep.  643. 

504.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  the  issues  of  fact  is  to  be  by  a  jury. 
But  in  cases  of  seizures  on  waters  navigable  by 
vessels  from  sea,  of  ten  or  more  tons  burthen,  it 
proceeds  as  an  instance  court  of  admiralty,  and 
the  trial  is  to  be  by  the  court.  The  Sard^  8 
Wheat.  391 ;  5  Cond.  Rep.  472. 

505.  A  libel  charging  the  seizure  to  have  been 
on  water,  when  in  /act  it  was  made  on  land,  will 
not  support  a  verdict  and  judgment,  or  sentence 
thereon.  The  two  jurisdictions,  and  the  pro- 
ceedings under  them,  are  to  be  kept  entirely 
distinct.    Ibid, 

506.  Nothing  is  better  settled,  both  in  Eng- 
land and  America,  than  the  doctrine  that  a  non- 
commissioned cruiser  may  seize  for  the  benefit 
of  the  government ;  and  if  his  acts  are  adopted 
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by.  the  government,  the  property,  when  con- 
v:cmned,  becoraes  a  droit  of  the  goremment. 
Carringtcn  et  al,  v.  Tki  HerdumH'  InaurmuB 
Company^  8  Petersy  496. 
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1.  G€nerd  Ride$  and  Principles. 

1.  The  proper  proceeding  to  bring  ferw&rd 
the  claims  of  the  crew  of  a  privateer  for  prize 
money,  is  by  libel  in  the  admiralty.  Keen  et  d» 
▼.  The  Olmueeterj  C.  C.  U.  S.,  Penn.  Dietrict, 
2  Dall.  Rep.  36. 

2.  Where  the  prize  is  sold,  and  the  money  lies 
in  the  hands  of  the  marshal,  and  be  refuses  to 

gay,  the  persons  entitled  have  a  double  remedy, 
y  action  at  law  for  money  had  and  received,  or 
by  a  supplemental  libel  against  the  marshal, 
which  is  ooiy  a  proceeding  to  carry  into  execu^ 
tion  the  former  deeree.    Ibid, 

3.  A  vessel  libelled  for  prize,  in  a  perishing 
condition,  ordered  to  be  sold  pendente  lite,  on 
an  ex  parte  applicatioq.  Stoddak  ▼.  The  Sqtnrrely 
2  Dall.  40. 

4.  A  decree  of  a  ceart  of  admiralty,  in  rem, 
is  final  and  conclusive  as  to  all  matters  in  con- 
troversy; and  the  grounds  of  the  decree  cannot 
be  inquired  into  in  another  admiraltjr  court,  on 
a  libel  to  carry  the  decree  into  execution.  Pen- 
hailow  V.  Doane,  3  DaJl.  Rep.  54;  1  Cond.  Rep.  21. 

5.  In  a  suit  in  admiralty  against  three  part- 
ners, the  proctor,  though  employed  only  by  one. 
appeared  for  all,  and  the  pleadings  were  carried 
on  in  their  joint  names ;  all  the  partners  were 
sufficiently  before  the  court.  Htlls  t.  RobSj  3 
Dall.  331. 

6.  Where  the  report  of  persons  appointed  to 
ascertain  apd  assess  damages  for  a  marine  tres- 
pass, gave  a  gross  sum  accompanied  by  expla- 
nations, to  be  paid  to  the  captors,  the  report  was 
set  aside.  The  omission  of  the  appellant  to  ex- 
cept to  the  report  does  not  cure  an  error  in  the 
face  of  the  record ;  and  the  omission  to  give 
such  explanations  is  such  error.  Murray  Y.The 
Schooner  Charming  Betsey,  2  Cmnch,  64 ;  1  Cond. 
Rep.  358. 

7.  It  is  not  necessary  to  take  exceptions  to  the 
report  of  auditors,  if  the  errors  appear  on  the 
face  of  the  report.  Rose  v.  Hvmdy^  5  Cranch, 
313;  2  Cond.  Rep.  266. 

8.  The  Supreme  Court  will  not  allow  a  new 
claim  to  be  interposed  before  it )  but  will  remand 
the  case  to  the  circuit  court.  The  SocietCj  9 
Cranch,  209;  3  Cond.  Rep.  373. 

9.  If  property  proceeded  against  in  the  admi- 
ralty is  ordered  to  be  restored,  interest  is  not  to 
be  paid  if  the  proceeds  of  the  property  remain  in 
the  hands  of  the  court.  If  it  was  in  the  hands 
of  an  individual,  it  would  or  would  not  bear  in- 
terest, as  the  court  should  direct.    Where  the 


loss  would  fall  on  innocent  peiions,  interest  was 
refused.    Ibid. 

10.  It  is  a  great  irregularity  in  the  marshal  to 
retain  the  property,  or  the  proceeds  thereof,  in 
his  own  hands,  or  to  distribute  the  same  among 
the  parties  entitled,  without  a  special  order  from 
the  court ;  but  such  irregularity  may  be  cured 
by  the  assent  and  ratification  of  all  the  parties 
interested,  if  there  be  no  nrala  fides.  The  CcXf- 
lector,  6  Wheat.  194 ;  5  Cond.  Rep.  62. 

11.  Upon  an  admiralty  proceeding  in  rem, 
where  th#  proceeds  of  the  sale  are  brought  into 
court,  they  are  not  liable  to  make  good  a  loss 
sustained  by  the  purchaser,  in  consequence  of  a 
defect  discovered  in  the  article  sold.  The  MonU 
Allegre,  9  Wheat.  616 ;  5  Cond.  Rap.  709. 

12.  In  a  suit  for  wages*  or  for  a  share  in  a 
whaling  voyage,  if  the  detence  sets  up  miscon- 
duct, there  must  be  a  special  allegation  of  the 
facts,  with  due  certainty  of  time,  place,  and 
other  ciroumstances ;  otherwise  the  court  will 
reject  it.  Loose  allegations  of  general  miscon- 
duct are  insufficient.  Macomber  v.  Thompson,  1 
Sumner's  C.  C.  R.  384. 

13.  The  same  rule  does  not  prevail  in  the  ad- 
miralty as  in  equity,  that  the  answer  directly 
responsive  to  the  allegations  of  the  bill  is  to  be 
treated  as  sufficient  proof  of  the  facts  in  favour 
of  the  respondent,  unless  overcome  b^  the  evi- 
dence of  two  witnesses,  or  of  one  witness  and 
other  circumstances  of  equivalent  force.  The 
answer  may  be  evidence,  but  it  is  not  conclu- 
sive. Andrews  v.  Wall  and  others,  3  Howard, 
572. 

14.  The  proof  and  allegations  must  coincide. 
Proof  to  facts  npt  put  in  contestation  by  the 
pleadings,  and  allegations  of  facts  not  established 
Dy  proofs,  will  both  be  rejected.  The  Brig  5a- 
rah  Ann,  2  Sumner's  C.  C.  R.  206. 

15.  Appellate  courts,  in  admiralty  causes, 
allow  parties,  under  certain  circumstances,  non 
allegata  alleg^re,  and  non  probata  probare.    Ibid. 

16.  One  claimant  in  the  admiralty  cann§t  be 
injured  by  the  contumacy  of  another.  The 
Mary  Stafford,  9  Cranch,  126;  3  Cond.  Rep.  306. 

17.  If  the  national  character  of  property,  cap- 
tured and  brought  in  for  adjudication,  appears 
ambiguous  or  neutral,  and  no  claim  is  inter- 
posed,  the  cause  is  postponed  for  a  }>ear  and  a 
day  after  the  prize  proceedings  are  commenced, 
and  if  no  claimant  appears  within  that  time,  the 
property  is  condemned  to  the  captors.  The  Har* 
rison,  1  Wheat.  298 ;  3  Cond.  Rep.  571. 

18.  In  prize  causes,  the  Supreme  Court  exer- 
cises an  appellate  jurisdiction  only,  and  a  claim 
cannot  for  toe  first  time  be  interposed  there ;  but 
where  the  court  below  had  proceeded  to  adjudi- 
cation before  the  day  and  a  year  had  elapsed, 
the  cause  will  be  remanded,  with  directions  to 
allow  a  claim  to  be  there  filed,  and  the  libel  to 
be  amended.    Ibid. 

19.  Where  merits  clearly  appear  on  the  re- 
cord, it  is  the  settled  practice  m  admiralty  pro- 
ceedings not  to  dismiss  the  libel,  but  to  allow 
the  party  to  assert  his  rights  in  a  new  allegation. 
The  Adeline,  9  Cranch,  244;  3  Cond.  Rep.  397. 

20.  No  proceedings  can  be  more  unlike  than 
those  in  the  common  law,  and  those  in  the  ad* 
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miralty.  In  prize  causes  in  an  especial  manner, 
the  allegations,  the  proofs,  and  the  proceedings 
are,  in  general,  modelled  in  the  civil  law^  with 
sach  additions  and  alterations  as  the  practice  of 
nations,  and  the  rights  of  neutrals  and  bellige- 
rents unavoidably  impose.    Ibid. 

21.  The  court  of  prize  is  emphaticalljr  a  court 
of  the  law  of  nations,  and  it  takes  neither  its 
rules  nor  its  character  from  the  mere  municipal 
regulations  of  an^  country.    Ibid. 

22.  Irregularities  on  the  part  of  the  captors, 
originating  in  mere  mistake  or  negligence,  V''hich 
work  no  irreparable  mischief,  and  are  consistent 
with  good  faith,  will  not  forfeit  their  rights  of 
prize.  The  June,  3  Wheat.  435 ;  4  Cond.  Rep. 
286. 

23.  In  revenue  or  instance  causes  the  court 
may,  upon  appeal,  allow  the  introduction  of  a 
new  allegation  into  the  information.  The  Ed- 
vard,  1  Wheat.  261 ;  3  Cond.  Rep.  565. 

24.  Where  the  evidence  is  sufficient  to  show 
a  breach  of  the  law,  but  the  information  is  not 
sufficiently  certain,  the  Supreme  Court  will  re- 
mand the  cause  to  the  circuit  court,  with  direc- 
tions to  amend  the  proceedinjg:s.    Ibid, 

25.  When  the  pleading  in  a  prize,  or  other 
admiralty  cause,  are  too  informal  and  defective 
to  pronounce  a  final  decree  upon  the  merits,  the 
cause  will  be  remanded  from  the  supreme  to 
the  circuit  court,  with  directions  to  permit  the 
pleadings  to  be  amended,  and  for  iurther  pro- 
ceedings. The  Divina  PastorOf  4  Wheat.  52;  4 
Cond.  Rep.  3S8. 

26.  Restitution  was  decreed.  The  captors' 
costs  and  expenses  ordered  to  be  paid  by  the 
claimant,  it  being  his  fault  that  defective  docu- 
ments were  put  on  board.  The  Venusj  6  Wheat. 
127:  4Concl.  Rep.  613. 

27.  An  admiralty  suit,  where  an  appeal  has 
been  taken  from  the  circuit  to  the  supreme 
court,  but  not  pro.*iecuted,  will  be  dismissed, 
upon  producing  a  certificate  from  the  court  be- 
low, that  the  appeal  has  been  taken  and  not 
prosecuted.  Toe  JonqvalUj  6  Wheat.  452;  5 
Cond.  Rep.  135. 

28.  In  admiralty  and  maritime  causes,  amend- 
ments, introductive  of  new  causes  of  action,  are 
within  the  scope  of  the  general  rule  that  the 
party  may  make  new  allegations  in  the  appellate 
court.     The  Harmony^  1  Gallis.  123. 

29.  The  district  court,  by  virtue  of  its  general 
admiralty  jurisdiction,  may  deliver  property  on 
bail.     The  Alligqtory  1  Gallis.  145. 

30.  It  is  immaterial  in  what  manner  the  secu- 
rity is  taken,  whether  by  a  sealed  instrument, 
or  by  a  stipulation  in  the  nature  of  a  recogni- 
sance, which  is  the  best  course,  unless  a  diner- 
ent  rule  is  prescribed  by  statute.  On  such  secu- 
rity, a  summary  judgment  may  be  rendered  for 
the  appraised  value  and  costs.     Ibid. 

31.  The  general  rule  is,  that  no  claim  shall  be 
admitted  againM  the  evidence  of  the  ship's  pa- 
pers ;  but  it  applies  to  cases  during  war,  and  not 
before  the  commencement  of  it,  or  in  time  of 
peace.     The  Ann  Green,  1  Gallis.  274. 

32.  Parties  have  been  permitted  to  claim, 
who,  in  time  of  peace,  or  even  just  before  the 
commeucemeut  of  war,  to  elude  or  deceive  the 


enemy,  have  assumed  neutral  or  even  enemy's 
papers.     Ibid. 

33.  It  is  a  general  rule  in  prize  causes,  that 
the  decision  should  be  prompt,  and  should  be 
made,  unless  some  good  reason  for  it  exist,  on 
the  papers  and  testimony  afforded  by  the  cap- 
tured vessel,  or  which  can  be  invoked  from  the 
papers  of  other  vessels  in  possession  of  the  court. 
This  rule  ought  to  be  held  sacred,  in  that  whole 
description  of  causes  to  Which  the  reasons  on 
which  it  is  founded  apply.  The  George^  1  Wheat. 
408 ;  3  Cond.  Rep.  608. 

34.  Where  an  inspection  and  comparison  of 
original  documents  is  material  to  the  decision 
of  a  prize  cause,  the  Supreme  Court  will  direct 
the  original  papers  to  be  sent  up  from  the  court 
below.  The  ElsineuTj  1  Wheat.  332 ;  3  Cond. 
Rep.  615. 

35.  In  prize  causes,  the  evidence  to  acquit  or 
condemn  roust  come,  in  the  first  instance,  from 
the  mpers  and  crew  of  the  captured  ship. 
The  Dos  Hermanosj  2  Wheat.  76;  4  Cond.  Rep. 
39. 

36.  It  is  the  duty  of  the  captors  to  bring  the 
ship's  papers  into  the  registry  of  the  district 
court,  and  to  have  the  examination  of  the  prin- 
cipal officers  and  seamen  of  the  captured  ship 
taken,  on  the  standing  interrogatories.  The  Pt- 
zarro,  2  Wheat.  227;  4  Cond.  Rep.  103. 

37.  The  claimants  have  no  right  to  litigate  the 
question,  whether  the  captors  were  duly  com- 
missioned ;  the  claimants  have  no  persona  standi 
in  judicio,  to  assert  the  rights  of  the  United 
States.  Fut  if  the  capture  be  made  t>y  a  non- 
commissioned captor,  tne  prize  will  be  condemn- 
ed to  the  United  States.    Ibid, 

38.  The  district  court,  by  virtue  of  its  general 
admiralty  jarisdiction,  may  deliver  property  on 
bail;  and  the  form  in  which  the  security  is 
taken  is  immaterial :  on  such  security,  a  sum- 
mary judgment  may  be  rendered  to  the  appraised 
value.     The  Lively,  1  Gallis.  C.  C.  R.  315. 

39.  It  is  the  dut^  of  commissioners  to  whom 
it  is  referred  to  estimate  damages,  to  make  their 
report  as  specific  as  the  nature  of  the  thing  will 
admit;  so  that  not  only  the  result,  but  the  detail 
of  their  judgment^  should  appear.    Ibid. 

40.  In  cases  of  restitution  with  damages,  in 
prize  proceedings,  if,  in  order  to  ascertain  the 
damages,  an  inspection  or  a  sale  of  the  cargo 
be,  in  the  judgment  of  the  commissioner  or  tne 
parties,  necessary;  application  should  be  made 
to  the  court  for  an  order  of  unlivery  and  ap- 
praisement, or  for  a  sale,  as  the  case  may  re- 
quire.    Ibid. 

41.  Where,  on  the  hearing,  the  property  is 
acquitted,  and  an  appeal  interposed  to  a  tribunal 
not  sitting  within  tne  same  jurisdiction,  or  into 
which  the  property  does  not  follow  the  cause,  as 
in  the  case  of  the  supreme  court  in  relation  to 
the  circuit  courts,  the  claimants  are  generally 
allowed  a  delivery  of  the  property;  or,  in  case 
of  a  sale,  of  the  proceeds  on  giving  bail.    Ibid. 

42.  Where  there  is  a  decree  of  condemna- 
tion, the  same  rule  is,  in  general,  adopted  as  to 
the  captors.    Ibid. 

43.  But  it  is  always  an  application  to  ihe 
sound  discretion  of  the  court ;  and  if  there  be 
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danger  of  injustice,  the  court  will  withhold  it 
from  either  party,  and  content  itself  with  retain- 
ing the  property,  or  with  ordering  a  sale,  and  a 
deposite  of  the  proceeds  in  the  registry.    Ibid. 

44 »  After  a  cfecree  of  condemnation,  and  an 
appeal  is  interposed,  an  order  of  sale,  on  the  ap- 
plication of  the  captois,  is  almost  a  matter  of 
course.  The  St.  Lawrence,  1  Gallis.  C.  C.  R.  467. 

45.  An  obstinate  suppression  of  the  ship's 
papers,  coupled  with  si  voyage  ttoia  an  enemy's 
country,  is  sufficient  cause  of  condemnation. 
Ibid. 

46.  It  is  irregular  for  a  mere  nominal  agent  te 
interpose  claims  for  his  principal,  who  is  within 
the  jurisdiction.     Ibid. 

47.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimant  should  be 
verified  by  oath :  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  answer 
special  interrogatories.  Gammell  v.  Skinner^  2 
Gallis.  C.  C.  R.  45. 

48.  In  taxing  the  costs  in  prize  cases,  where 
there  are  several  claims,  some  of  which  are  dis- 
posed of  by  a  final  decree  of  condemnation,  while 
others  are  suspended  by  appeal ;  the  practice  is 
to  tax  the  costs  and  expenses  which  have  ac- 
crued specially,  upon  each  claim  so  disposed  of, 
as  a  separate  charge  against  the  same ;  and  to 
add  thereto  an  average  proportion  of  the  general 
costs  and  expenses  which  have  accrued  in  refer- 
erence  to  all  the  claims  in  the  cause.  The  Hiram 
and  The  Hero,  2  Gallis.  C.  C.  R.  60. 

49.  Regularly,  no  delivery  on  bail,  of  prize 
property,  ought  to  be  made,  either  to  the  captors 
or  claimant,  until  after  a  hearing  of  the  cause; 
in  most  cases  a  sale  is  preferable  to  an  appraise- 
ment, when  the  value  is  to  be  ascertained  for 
the  purpose  of  delivery  on  bail.  The  George,  2 
Gallis.  C.  C.  R.  249. 

50.  There  is  no  doubt  the  United  States  may 
well  intervene  in  prize  causes,  oh  the  ground 
of  collusive  capture,  to  secure  and  enforce  their 
rights  3  whether  growing  out  of  the  breach  of 
municipal   regulations,  or  of  the  law  of  war. 

md. 

51.  A  general  prize  allegation  cannot  properly 
be  joined  with  an  information  on  a  seizure  for 
the  violation  of  a  statute.  The  Dimon,  2  GalKis. 
C.  C.  R.  306. 

52.  Where  a  party  claims  under  an  attach- 
ment, he  must  file  a  caution  in  court,  before  any 
notice  will  be  taken  of  the  attachment  by  the 
court.     The  Lotiisetta,  2  Gallis.  C.  C.  R.  307. 

53.  No  delivery  of  property  on  bail,  in  a  prize 
cause,  can  be  made  legally,  where  the  United 
States  are  parties,  without  due  notice  to  the  dis- 
trict attorney.  Ex  parte  Robbins,  2  Gallis.  C.  C. 
R.  320. 

54.  In  proceedings  in  rem,  the  admiralty  has 
a  right  to  order  the  thing  to  be  taken  into  the 
custody  of  the  law ;  and  it  is  presumed  to  be  in 
such  custody,  unless  the  contrary  is  shown. 
Jennings  v.  Carson,  4  Cranch,  2  j  2  Cond.^Rep.  2. 

55.  By  the  practice  of  the  admiralty,  a  vessel, 
when  libelled,  is  placed  under  the  absolute  con- 
trol of  the  court.    Ibid. 

56.  In  the  admiralty,  the  libellant  and  claim- 
ant are  both  actors.    Ibid. 


57.  After  a  decree  has  been  made  in  the  au* 
preme  court,  in  a  case  taken  there  by  appeal, 
and  the  cause  sent  back  under  a  mandate,  il 
again  taken  up  by  appeal,  nothing  is  before  the 
appellate  court  but  the  proceedings  subsequent 
to  the  mandate.  Himely  v.  Rose,  5  Cranch,  313 ; 
2  Cond.  Rep.  266. 

58.  If  the  supreme  court  reverse  a  decision  in 
an  admiralty  cause,  it  will  award  restitution  se« 
nerally,  although  the  property  has  been  sold  by 
order  of  the  court  below.  The  Rachel  v.  The 
U.S.,  6  Cranch,  329;  2  Cond.  Rep.  388. 

59.  In  cases  of  seizures  made  on  land  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  issues  of  facts  is  to  be  by  jury ;  but 
in  cases  of  seizures  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burthen, 
it  proceeds  as  an  instance  court  of  admiralty,  by 
libel :  and  the  trial  is  to  be  by  the  court.  The 
Sarah,  8  Wheat.  391,  394 ;  5  Cond.  Rep.  472. 

60.  The  courts  of  the  United  States^  proceed- 
ing as  courts  of  admiralty  and  maritime  juris- 
diction, may  issue  the  process  of  attachment  to 
compel  appearance,  both  in  cases  of  maritime 
torts  and  contracts.  Monro  v.  Almeida,  10  Wheat. 
473;  6  Cond.  Rep.  190. 

61.  Under  the  process  act  of  1792,  ch.  147, 
section  2^  the  proceedings  in  cases  of  admiralty 
and  maritime  jurisdiction  in  the  courts  of  the 
United  States,  are  to  be  according  to  the  modi* 
fied  admiralty  practice  in  our  own  country,  en- 
grafted upon  British  practice:  and  it  is  not  a 
sufficient  reason  for  rejecting  a  particular  pro- 
cess, which  has  been  constantly  used  in  the  ad- 
miralty courts  of  this  country,  that  it  has  fallen 
into  desuetude  in  England.    Ibid. 

62.  The  process  by  attachment  may  issue^ 
wherever  the  defendant  has  concealed  himself, 
or  absconded  from  the  country,  and  the  goods  io 
be  attached  are  within  the  jurisdiction  of  the 
admiralty.    Ibid. 

63.  It  may  issue  against  his  goods  and  chat- 
tels, and  against  his  credits  and  effects  in  the 
hands  of  third  persons.    Ibid. 

64.  The  remedy  by  attachment  in  the  admi- 
ralty, in  maritime  cases,  applies  even  where  the 
same  goods  are  liable  to  the  process  of  foreign 
attachment  issuing  from  the  courts  of  common 
law.     10  Wheat.  473 :  6  Cond.  Rep.  ISO. 

65.  It  applies  to  tne  case  of  a  piratical  cap- 
ture, and  the  civil  remedy  is  not  merged  in  the 
criminal  offence.    Ibid. 

66.  In  case  of  default,  the  property  attached 
may  be  condemned  to  answer  the  demand  of  the 
libellant.    Ibid. 

67.  It  is  not  necessary  that  the  property  to 
be  attached  should  be  specified  in  the  libel. 
Ibid.  . 

68.  In  every  case  of  a  motion  to  the  court  for 
a  cassetur,  the  facts  on  which  it  is  founded  must 
be  proved  by  affidavit.  T/tt  V.S.\.  Coolidge,  2 
Gallis.  364. 

69.  The  circuit  court  wil}  issue  letters  roga- 
tory, for  the  purpose  of  obtaining  testimony, 
when  the  government  of  the  place  where'  the 
evidence  is  obtained  will  not  permit  a  commis- 
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lion  to  be  iseued.    Nelson  et  d,  v.  The  U.  S.^  1 
Peters'  C.  C.  R.  235. 

70.  A  libel  was  filed  in  the  district  court  of 
Karyland  for  a  salvage  service  performed  by 
the  libellaat,  the  roaster  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  agroand  on  the  bar  at  Thomas's  Point,  in 
the  Ch^peake  bay.  The  goods  were  owned 
by  a  number  of  persons,  in  several  and  distinct 
rights;  and  a  general  claim  and  answer  were 
interposed  in  behalf  of  all  of  them,  by  Jarvis 
and  Brown,  (the  owners  of  a  part  of  them,)  with- 
out naming  who,  in  particular,  the  owners  were, 
or  distinguishing  their  separate  proprietary  inte- 
rests. This  proceeding  was  doubtless  irregular 
in  both  respects.  Jarvis  and  Brown  had  no  au- 
thority, merely  as  co-shippers,  to  interpose  any 
claim  for  other  shippers  with  whom  they  had  no 
privity  of  interest  or  consignment :  and  several 
claims  should  have  been  interposed  by  the  seve- 
ral owners,  or  by  other  persons  authorized  to  act 
for  them  in  the  j^remises^  each  intervening  in  his 
own  name  for  his  proprietary  interest,  and  spe- 
cifying it.  If  any  owner  should  not  appear  to 
claim  any  particular  parcel  of  the  property,  the 
habit  of  the  courts  of  admiralty  is,  to  retain  such 
property,  or  its  proceeds,  after  deducting  the 
salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institu- 
tion of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the 
natare  of  a  several  suit,  upon  which  there  may 
be  a  several  independent  hearing,  decree,  and 
appeal.  This  is  very  familiar  in  practice  in  prize 
causes  and  seizures  in  rem  for  forfeitures,  and 
is  equally  applicable  to  all  other  proceedings  in 
rem,  whenever  there  are  distinct  and  independ- 
ent claimants.  Stratton  v.  Jarvis  et  a2.,  8  Peters,  4. 

71.  The  general  rule  in  the  admiralty,  in  cases 
of  derelict,  is  to  allow  one  moiety  of  the  property 
saved  to  tne  salvors^  but  this  allowance  may  be 
enlarged  by  the  circumstances  of  the  particular 
case,  where  the  services  performed  are  of  an 
extraordinary  nature.  Sprague  v.  One  hundred 
barrels  of  Jlour,  2  Story's  C.  C.  R.  195. 

2.  Libel  and  Proceedings, 

72.  The  whole  world  are  supposed  to  have 
notice  of  admiralty  proceedings,  and  therefore 
are  parties ;  but  those  who  have  no  interest  in 
the  vessel  which  could  be  asserted  in  the  court 
of  admiralty,  have  no  notice  of  her  seizure,  and 
can,  on  no  principle  of  justice  or  reason,  be  con- 
sidered as  parties  in  the  cause.  The  Mary^  9 
Cranch,  126 ;  3  Cond.  Rep.  306. 

73.  In  admiralty  proceedings,  a  libel  in  the 
nature  of  an  information  does  not  require  all  the 
formality  and  technical  precision  of  an  indictment 
at  common  law.  If  the  allegations  are  such  as 
plainly  and  distinctly  mark  the  offence,  it  is  all 
that  is  necessary ;  and  where  it  is  founded  upon 
a  statute,  it  is  sufficient  if  it  pursue  the  words 
of  the  law.     9  Wheat.  381 ;  5  Cond.  Rep.  623. 

74.  Under  the  act  of  March  22d,  1794,  ch.  187, 
which  creates  two  distinct  offences,  stating  these 
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distinct  offences  in  the  alternative  in  the  same 
count,  is  not  therefore  vicious.    Ibid. 

75.  Under  that  clause  of  the  statute  which 
subjects  to  forfeiture  a  vessel  fitted  out  in  the 
ports  of  the  United  States,  it  is  not  necessary 
that  the  fitting  should  be  complete,  and  the  ves- 
sel read  y  for  sea,  before  the  penalty  attaches ; 
but,  as  the  preparations  have  progressed  so  far 
as  clearly  and  satisfactorily  to  show  the  purpose 
for  which  they  are  made,  the  right  of  seizure 
attaches,    i&ta.  389. 

76.  In  the  admiralty,  the  objection  to  the  re- 
gularity of  the  original  proceedings  is  waived  by 
the  appearance  of  the  parties  interested  in  the 
property  seized,  and  filing  their  claims  for  the 
same.  The  Merino  et  al.  9  Wheat.  391 ;  5  Cond. 
Rep.  623. 

77.  Although  a  foreign  consul  is  admitted  to 
interpose  a  claim  in  the  admimlty  for  subjects 
unknown  of  his  nation,  yet  before  restitution  can 
be  decreed,  proof  of  the  individual  proprietary 
interest  roust  be  exhibited.  The  Antelope^  10 
Wheat.  66;  6  Cond.  Rep.  30. 

78.  Under  the  process  act  of  May  8th,  1792, 
ch.  137,  the  proceedings  in  cases  of  admiralty 
and  maritime  jurisdiction  are  to  be  according  to 
the  modified  admAalty  practice  in  the  United 
States,  engrafted  on  the  British  practice ;  and  it 
is  not  a  sufficient  reason  for  rejecting  a  particu- 
lar process,  which  has  been  constantly  in  use  in 
the  United  States,  that  it  has  fallen  into  desue- 
tude in  England.  Monro  v.  Almeidoj  10  Wheat. 
473;  6  Cond.  Rep.  190. 

79.  The  process  of  attachroent  may  issue 
where  a  defendant  has  concealed  himself,  or 
absconded  from  the  country,  and  the  goods  and 
effects  to  be  attached  are  within  the  jurisdiction 
of  the  admiralty;  and  may  issue  against  the 
credits,  the  goods,  and  chattels  of  the  party. 

Ibid.         . 

80.  The  remedy  by  attachment  in  the  admi- 
ralty in  maritime  cases,  appties  even  where  the 
same  goods  are  liable  to  tne  process  of  foreign 
attachment,  issuing  from  the  courts  of  common 
law.    Ibid, 

81.  It  applies  to  cases  of  a  piratical  capture, 
and  the  civil  remedy  is  not  merged  in  the  crimi- 
nal offence.    Ibid, 

82.  In  case  of  default,  the  property  may  be 
condemned  to  answer  the  demand  of  the  libel- 
lant.     Ibid, 

83.  It  seems  that  an  attachment  cannot  issue, 
without  an  express  order  of  the  judge,  but  it 
may  be  issued  simultaneously  with  the  monition; 
and  where  the  attachroent  issued  in  this  maqner, 
and  in  pursuance  of  the  prayer  in  the  libeK  the 
supreme  court  will  presume  that  it  was  regularly 
issued.     Ibid, 

84.  Where  the  court  of  admiralty  has  parted 
with  the  possession  of  the  property  upon  bail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any  per- 
son not  a  party  to  the  stipulation,  but  who  ia 
alleged  to  have  the  actual  or  constructive  pos- 
session, is  a  monition,  and  not  an  execution  in 
the  first  instance.  The  Gran  Para,  10  Wheat. 
497;  6  Cond.  Rep.  199. 
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85.  In  admiralty  proceedings)  amendments 
may  be  made  in  the  circuit  court,  by  adding  a 
new  count  to  the  libel,  although  the  district  court 
had  exclusive  original  jurisdiction  of  the  subject- 
matter  ;  the  practice  being  uniform  to  permit  the 
parties,  whenever  public  justice  and  substantial 
merits  require  it,  to  introduce  new  allegations 
and  new  proofs:  non  allegata  allegare,  et  non 
probata  pro  bare.  The  Mdrianna  Flora^  1 1  Wheat. 
1 }  6  Cond.  Rep.  201. 

86.  If  the  amendment  is  made  in  the  circuit 
court,  the  cause  is  heard  and  adjudicated  in  that 
court ;  and,  upon  appeal,  by  the  supreme  court, 
on  the  amended  pleadings :  but  if  the  necessity 
for  the  amendment  appears  in  the  supreme  court, 
the  cause  is  remanded  to  the  circuit  court,  witn 
directions  to  allow  the  amendments  to  be  there 
made.    Ibid, 

87.  A  contract  for  wages  on  board  of  a  steam- 
boat, plying  in  a  navigable  tide  river,  between 
ports  of  two  adjoining  states,  may  be  enforced 
by  proceedings  in  rem  in  the  admiralty.  Gilpin's 
D.  C.  R.  505. 

88.  On  a  libel  in  personam  for  damages,  if  the 
court  decrees  that  damages  be  recovered,  and 
commissioners  be  appointed  to  ascertain  the 
amount  thereof,  no  appeal  will  He  from  such 
decree  until  the  commissioners  had  made  their 
report,  and  it  had  been  acted  on  by  the  court. 
Chace  et  d.  v.  Vasquesy  11  Wheat.  42d;  6  Good. 
Rep.  373. 

89.  Wherever  a  stipulation  is  taken  in  an  ad- 
miralty suit  for  property  subjected  to  legal  pro- 
cess and  condemnation,  the  stipulation  is  deemed 
a  mere  substitute  for  the  thing  itself,  and  the 
stipulators  are  liable  to  the  exercise  of  all  those 
authorities  on  the  part  of  the  court,  which  it 
could  properly  exercise  if  the  thing  was  in  cus- 
tody. The  FdmyrOj  12  Wheat.  1 ;  6  Cond.  Rep. 
397. 

90.  In  every  case,  a  proceeding  for  condem- 
nation upon  captures  made  by  the  public  ships 
of  war  of  the  United  States,  whether  the  raime 
be  cases  of  prize,  jure  belli,  or  upon  public  acts 
of  the  nature  of  captures,  jure  belli,  the  pro- 
ceedings are  in  the  name  and  authority  of  the 
United  States,  who  prosecute  for  themselves  as 
well  as  for  the  captors,  for  the  benefit  of  all  con- 
cerned. The  captors  cannot,  w*ithout  the  autho- 
rity of  the  government,  proceed  to  enforce  con- 
demnation.   Ibid. 

91.  The  strict  rules  of  the  common  law  as  to 
criminal  prosecutions,  have  never  been  supposed 
by  the  court  to  be  required  in  informations  of 
seizure  in  admiralty  lor  forfeitures,  which  are 
deemed  civil  proceedings  in  rem.    Ibid. 

92.  In  libels  in  rem  for  forfeitures,  it  is  suffi- 
cient to  allege  the  offence  in  the  terms  of  the 
statute  creating  the  forfeitures.    Ibid. 

93.  For  defective  averments  in  a  libel,  if  the 
facts  show  the  same,  the  supreme  court  will 
remand  the  case  to  the  circuit  court,  with  direc- 
tions to  allow  amendments.    Ibid. 

94.  In  libels  in  the  admiralty,  for  a  forfeiture, 
whether  there  be  a  penalty  attached  to  the  act 
or  not,  the  proceedings  in  rem  are  independent 
of  and  wholly  unaffected  by  any  criminal  pro- 
ceeding in  personam :  and  a  personal  conviction 


of  the  offender  is  not  neoassary  as  a  preliminaiy 
to  the  proceedinff  in  rem.    Ibid. 

95.  A  roaterial-man^  who  had  taken  a  promis- 
sory note  for  his  claim  on  &  vessel,  and  who 
libelled  in  the  admiralty  for  the  claim,  appealed 
from  the  decree  of  the  circuit  court  which  had 
dismissed  the  libel.  The  decree  of  dismisaal 
was  affirmed,  as  it  did  not  appear  the  note  bad 
been  delivered  up  before  proceeding  by  libel. 
Ramsay  v.  AlUgrtj  12  Wheat.  611 ;  6  Cond.  Bep. 
667. 

96.  The  custody  of  the  pi4pers  of  captorad 
vessels,  belongs  exclusively  to  the  prize  conrt. 
It  is  the  duty  of  the  captors,  immediately  upoo 
arrival  in  port,  to  ddiver,  upon  oath,  all  tlis 
papers  of  toe  captured  vessel  into  the  regietry 
of  the  prize  court.  The  Diana,  2  Gallis.  C.  C.  S. 
93. 

97.  During  war,  no  chiim  standing  in  oppoei^ 
tion  to  the  ship's  papers  and  preparatory  evi- 
dence, is  ever  admitted  in  a  prize  court.    Ibid, 

98.  If  a  delivery  on  bail  has  been  allowed  in 
the  district  conrt,  in  a  gross  case  of  illegality, 
the  appellate  court  will  not  hold  itself  bound  by 
the  transaction,  but  will  direct  the  claimant  to 
account  for  the  whole  proceeds  on  oath.    Ibid, 

99.  On  a  motion  to  proceed  to  adjudication, 
the  cause  is  to  be  heard  in  the  same  manner,  ana 
upon  the  same  principles,  as  upon  a  libel  by  the 
captor,  and  conseouently  the  onus  probandi  rests 
on  the  claimant.  The  Rover,  2  Gaihs.  C.  C.  R .  240. 

100.  The  party  who  has  been  guilty  of  illegal 
conduct,  will  not  be  permitted  to  claim  in  csourt. 
The  property  is  of  course  condemned,  as  prize 
of  war  or  as  enemy's  property,  to  the  goTem- 
roent,  for  want  of  a  claim.    Ibid. 

10 1.  In  causes  on  the  instance  side  of  the 
admiralty,  the  answer  of  the  claimants  shoald 
be  verified  on  oath ;  and  in  a  suit  for  wages,  the 
libellant  maj  compel  the  adverse  party  to  answer 
interrogatories.  Gammell  v.  Skinner,  2  Gallis. 
C.  C.  R.  45. 

102.  There  may  be  an  original  proceeding  for 
damages  against  captors,  without  first  filing  a 
claim ;  but  usually  a  claim  is  first  ^iven,  an(f  in 
all  cases  the  court  will  require  an  affidavit.  Ibid. 

103.  Regularly,  there  should  be  no  delivery 
of  prize  property  on  bail,  until  after  a  hearing 
of  tne  cause ;  and  in  most  cases  a  sale  is  prefer- 
able to  an  appraisement.    Ibid. 

104.  In  a  suit  in  rem  upon  a  bottomry  bond, 
underwriters,  to  whom  an  abandonment  has 
been  made,  but  which  has  not  been  accepted, 
are  not  admissible  as  claimants.  The  PacJket^ 
3  Mason's  C.  C.  R.  255. 

105.  Courts  of  admiralty  will  marshal  the  ast- 
sets  in  cases  of  bottomry^  so  as  to  make  the  prior 
priorities  in  favour  of  shipping  against  the  pro- 
perty of  the  owners  and  master.    Ibid. 

106.  In  genera],  set-off  is  not  admitted  in  the 
admiralty.    Ship  Mentor,  4  Mason,  84. 

107.  Libels  in  admiralty  should  state  the  sub- 
ject matter  in  articles  witb  certainty  and  preci- 
sion, and  with  averments  admitting  of  distinct 
answers.     The  Boston,  1  Sumner's  C.  C.  R.  328. 

108.  The  answer  should  meet  each  material 
allegation  in  the  libel,  with  an  admission,  a 
nial,  or  a  defence.    Ibid, 
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IftK  hk  admiralty  prooeedings,  a  sttpplflaieiit- 
aiy  libel^  alleging  new  mattera,  and  an  answer 
thereto,  may  be  filed  after  appeal  at  tlie  discre^ 
tion  of  the  coort.    Ibid. 

ItO.  In  ca«e  of  a  supplementary  libel  being 
filed  after  cloaing  the  testimony  in  the  original 
libel  in  ptize  causes,  the  new  testimony  taken 
mnst  be  applicable  merely  to  the  new  allegation ; 
bat  in  other  causes^  this  rule  is  much  relaxed. 
JM. 

111.  la  admiralty  causes  of  damage,  the  libel 
riiould  state  each  distinct  act  of  injury  in  a  dis- 
tinct article,  with  reasonable  certainty  of  time 
and  place.  Treadwell  v.  Josephj  1  Sumner's  C. 
C.  £.  390. 

112.  Where  a  defence  is  pat  in  by  way  of  jus- 
tific^ion,  it  must  admit  the  facts.    Ibid. 

110.  Where  the  act  is  relied  on  as  a  punish- 
ment^ it  must  be  pleaded.    Ibid. 

114.  In  eases  where  a  justification  is  set  up, 
the  onQ»  proband!  is  on  the  respondent.    Und, 

115.  Tne  admiralty  has  jurisdiction  in  cases 
of  charter  parties  for  foreign  royages,  and  may 
enforce  the  maritime  lien  for  freight  by  a  pro- 
ceeding in  rem  under  the  charter  party.  The 
Schooner  Volunteer^  1  Sumner's  C.  C.  R.  551. 

lUi.  A  clause  in  the  charter  party,  that  the 
parties  bind  the  ship  and  goods,  respectively,  for 
the  performance  of  the  covenants,  payments^  and 
agreements  thereof,  is  a  valid  clause,  creatmg  a 
pledge  or  lien  on  the  soods  for  such  perform- 
aooe;  and  may  be  enforced  against  the  goods 
by  a  detention  of  the  goods  for  the  freight  and 
by  a  suit  in  the  admiralty.    Ibid. 

117.  Underwriters  cannot  make  any  claim  for 
salvage  in  the  admiralty,  unless  there  has  been 
an  abandonment  of  the  property  to  them,  and  it 
has  been  accepted  by  them.  The  Skip  Henry 
Ewbanky  1  Sumner's  C.  C.  R.  400. 

118.  In  salvage  cases  the  proper  course  is,  to 
make  all  the  co-salvors  parties  to  the  original 
libel ;  and  if  they  are  omitted,  they  need  not  file 
a  new  libel  where  the  property  has  been  already 
taken  possession  of,  and  is  in  the  custody  of  the 
court,  under  process.  But  they  may  bring  for- 
ward their  claims  by  a  suitable  allegation,  and 
thus  make  themselves  parties,  without  the  for- 
mality of  process,  on  notice  to  the  other  parties. 
Where  different  libels  are  filed  by  co-salvors 
unneoessartly,  it  is  at  the  peril  of  paying  the 
costs.     Ibid, 

119.  A  libel  was  filed  in  the  district  court  of 
Maryland,  for  a  salvage  service  performed  by 
the  libeilant.  the  master  and  owner  of  the  sloop 
Liberty,  ana  bvhis  crew,  in  saving  certain  goods 
and  merchandises  on  board  of  the  brig  Spark, 
while  aground  on  the  bar  at  Thomas's  Point,  in 
the  Chesapeake  bay.  The  goods  were  owned 
by  a  nomoer  of  persons,  in  several  and  distinct 
rights;  and  a  general  claim  and  answer  were 
interposed  in  &half  of  all  of  them,  by  Jarvis 
and  Brown,  (the  owners  of  a  part  of  them,)  with- 
out naming  who,  in  particular,  the  owners  were, 
or  distinsfuishing  their  separate  proprietary  inte- 
rests. This  proceeding  was,  doubtless,  irregnlar 
in  both  respects.  Jarvis  and  Brown  had  no  au- 
thority, merely  as  co-shippers,  to  interpose  any 
elaim  tor  other  shippers  with  whom  they  had  no 


privity  of  interest  or  consignment;  and  several 
claims  should  have  been  interposed  by  the  se* 
veral  owners,  or  by  other  persons  authorized  to 
act  for  them  in  the  premises;  each  intervening 
in  his  own  name  for  his  proprietary  interest,  and 
specifying  it.  If  any  owner  should  not  appear 
to  claim  any  particular  parcel  of  the  property, 
the  habit  of  courts  of  admiralty  is,  to  retain  such 
property,  or  its  proceeds,  after  deducting  the 
salvage,  until  a  claim  is  madie,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  institu- 
tion of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint 
against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the 
nature  of  a  several  suit,  upon  which  there  may 
be  a  several  independent  hearing,  decree  and 
appeal.  This  is  very  familiar  in  practice  in 
prize  causes  and  seizures  in  rem  for  forfeitures, 
and  is  equally  applicable  to  all  other  proceed- 
ings in  rem,  whenever  there  are  distinct  and 
independent  cUumants.  Stratton  v.  Jarvis  et  td., 
8  Peters,  4. 

3.  Evidence. — Further  Proof. — Commission  to 

take  Testimony. 

120.  The  ship's  papers  found  on  board  of  a 
captured  vessel  are  prima  facie  evidence  of  the 
facrs  stated  in  them  in  questions  of  prize ;  and 
on  this  evidence  prize  courts  generally  condemn 
or  aequit;  Unless  this  evidence  shows  the  pro- 
priety of  the  capture,  there  will  be  an  acquittal, 
unless  contrary  evidence  is  given  by  the  captors 
to  robot  this  presumption.  Where  this  evidence 
establishes  belligerent  ownership,  the  captured 
must  produce  clear  and  certain  contrary  evi- 
dence. Miller  et  al.  v.  The  Resolution.  1  Dall. 
Rep.  22. 

121.  Prize  courts  are  necessarily  watchful 
over  the  testimony  of  witnesses,  and  demand  the 
utmost  fairness  in  the  conduct  of  the  claimants. 
Yet  the^  will  distinguish  between  representa- 
tions which  may  be  ascribed  to  errors  of  judg- 
ment, and  which  are  as  soon  as  possible  correct- 
ed by  the  party  who  has  made  tnem,  and  wilful 
falsehoods  which  are  detected  by  the  testimony 
of  others,  or  confessed  by  the  party  when  detec- 
tion becomes  inevitable.  The  rfereide,  9  Cranch, 
388 :  3  Cond.  Rep.  439. 

122.  Trivial  and  accidental  inaccuracies  in  the 
testimony  of  a  claimant  who  is  examined  as  a 
witness  on  the  standing  interrogatories,  which 
are  afterwards  corrected  in  his  claim  and  test 
afiidavit,  will  not  work  the  condemnation  of 
goods  proved  to  be  really  neutral.    Ibid. 

123.  The  record  of  a  court  of  admiralty,  is 
evidence  to  prove  the  fact  and  the  cause  of  con- 
demnation ;  if,  however,  on  the  trial  it  was  read 
without  objection,  it  is  evidence  of  facts  so  far 
as  it  exhibits  documents  which,  if  themselves 
produced,  would  be  evidence  in  the  cause.  Rus^ 
sel  V.  Union  Ins.  Co.,  4  Dall.  421. 

124.  If  the  court  below  deny  an  order  for 
further  proof  when  it  ought  to  be  granted,  or 
allow  it  where  it  ought  to  be  denied,  and  the 
objection  is  taken  by  the  party  and  appears  of 
record,  the  appellate  court  can  administer  the 
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proper  relief.     The  Pizarro,  2  Wheat.  227 ',  4 
Cond.  Rep.  103. 

125.  But  if  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  must  be  presumed 
to  haye  Deen  done  by  consent,  and  the  irregula- 
rity is  waived.    Una, 

126.  A  foreign  sentence  of  condemnation  is 
not  conclusive  evidence  that  the  legal  title  to 
the  property  was  not  in  a  subject  of  a  neutral 
nation.  MaUy  v.  Shattuck,  3  Cranch,  458 ;  1  Cond. 
Rep.  597. 

127.  Where  an  order  for  further  proof  is  made, 
and  the  person  disobeys  or  neglects  to  comply 
with  its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
the  claim.  La  Nereydoj  8  Wheat.  108 ;  5  Cond. 
Rep.  400. 

128.  Under  such  an  order,  it  is  almost  invari- 
ably the  practice  for  the  claimant  (beside  other 
testimony)  to  make  proof  by  his  own  oath  of  his 
proprietary  interest,  and  to  explain  the  other 
circumstances  of  the  transactioiii ;  and  the  ab- 
sence of  such  proof  and  explanation  always 
leads  to  doubt.    Ibid, 

129.  In  cases  of  coUusive  captnre,  papers 
found  on  board  one  captured  vessel  may  be  in- 
voked by  the  government  into  the  case  of  another 
vessel  captured  on  the  same  cruise.  The  Expe* 
riment,  8  Wheat.  261;  5  Cond.  Rep.  433. 

130.  Where  a  captor  has  once  been  detected 
in  a  gross  case  of  collusive  capture,  the  admi- 
ralty will  judicially  notice  the  part  in  another 
case  of  capture  on  the  same  cruise,  and  under 
the  same  commission;  and  such  a  fact  raises  a 
presumption  of  ill  faith  in  other  transactions  of 
the  same  parties,  which  can  be  removed  only  by 
clear  evidence  of  honest  conduct.    Ibid, 

131.  No  commission  to  take  evidence  in  an 
enemy's  country,  is  allowable  in  a  prize  court. 
Ibid. 

132.  If  a  neutral  fraudulently  attempt  to  aver 
and  claim  an  enemy's  interest  in  a  prize  court, 
he  will  not  be  permitted  to  introduce  further 
proof  to  show  bis  own  neutral  interest  in  the 
property.  The  Betsey  and  Cargo,  2  Gallis.  C.  C. 
R.  377. 

133.  Where  the  captors  have  been  guilty  of 
irregularity  in  not  bringing  in  the  papers  or  the 
master  of  the  captured  vessel,  furtner  proof  will 
be  ordered.  The  London  Packet,  1  Mason's  C. 
C.  R.  14. 

134.  The  evidence  to  acquit  or  condemn  must 
come,  in  the  first  instance,  from  the  testimony 
of  persons  found  on  board  the  captured  vessel, 
and  the  ship's  papers.  The  Amiable  Isabella,  6 
Wheat.  1 ;  5  Cond.  Rep.  1. 

135.  The  captors  cannot  undertake  to  decide 
upon  the  materiality  of  papers ;  they  are  bound 
to  bring  in  all  the  papers,  and  leave  the  court  to 
decide  upon  their  real  character  and  conse- 
quence. If  they  conduct  themselves  in  a  dif- 
ferent manner,  it  is  at  their  peril.  The  London 
Packet,  1  Mason's  C.  C.  R.  14. 

136.  A  claimant,  asserting  rights  and  interests 
before  a  prize  court,  must  make  them  out  by 
competent  and  sufficient  proofs ;  the  onus  pro- 
banai  most  rest  on  him ;  and  if  he  fail  to  reheve 


the  court  from  legal  doubts  as  to  his  title,  con- 
demnation must  pass  to  the  captors.  The  San 
Jose  Indiana,  1  Mason's  C.  C.  R.  38. 

137.  It  is  a  clear  rule  of  public  justice,  enp 
forced,  for  the  most  obvious  reasons,  by  prize 
courts,  that  a  party  shall  not  be  trusted  with  an 
order  ibr  further  proof,  who  has  already  shown 
himself  capable  of  abusing  it.    Ibid. 

138.  The  rules  of  the  common  law,  as  to  the 
competency  or  incompetency  of  witnesses,  are 
adopted  in  the  admiralty,  in  the  exercise  of  its 
jurisdiction  as  an  instance  court.  The  Boston,  1 
Sumner's  C.  C.  R.  328. 

139.  The  testimony  of  persons  who  are  parties 
in  a  suit  in  the  admiralty,  ought  to  be  taken 
under  a  special  order  of  the  court,  showing  the 
cause ;  that  the  court  may,  in  its  order,  limit  the 
inquiries  to  matters  within  the  exception  to  the 
rule  that  the  parties  are  not  witnesses.    Ibid. 

140.  A  claim  to  a  vessel  and  cai^,  filed  in 
an  admiralty  court,  is  not  evidence.  The  law 
does  not  allow  to  such  an  afRdavit  the  dignity  of 
testimony.  If  it  amounts  to  any  thing,  it  is  no 
more  than  "the  exclusion  of  a  counter  lien." 
The  Thomas  and  Henry,  1  Brockenb.  C.  C.  R. 
367. 

141.  Suppression  of  papers^  when  it  appears 
to  have  been  intentional  and  fraudulent,  and  at- 
tended with  other  suspicious  circumstances,  is 
^od  cause  for  refusing  further  proof;  but  where 
It  appears  to  have  been  owing  to  accident  or 
mistalce  only,  further  proof  wiU  be  allowed. 
The  St.  Lawrence,  8  Cranch's  Rep.  434 ;  3  Cond. 
Rep.  202. 

142.  Where  the  affidavits,  produced  on  the 
order  for  further  proof,  are  positive,  but  their 
credibility  is  impaired  by  the  non-production  of 
letters  mentioned  in  the  affidavits^  a  second  order 
for  further  proof  will  be  allowed  in  the  appellate 
court.  The  Frances,  8  Cranch,  348:  3  Cond. 
Rep.  168. 

143.  Further  proof,  inconsistent  with  that  al- 
ready in  the  case,  was  refused.  The  Euphrates. 
8  Cranch,  385;  3  Cond.  Rep.  182. 

144.  Where  one,  a  total  stranger  to  the  ship- 
ment, and  a  mere  volunteer,  procures  an  assign- 
ment from  the  parties  in  interest  of  the  captured 
property,  at  his  own  risk  and  expense,  it  is  a 
suspicious  circumstance ;  the  party  is  entitled  te 
no  favour  in  a  court  of  prize,  and  the  court  will 
refuse  him  any  opportunity  to  make  further  proof. 
Ibid. 

145.  A  test  affidavit  ought  to  state  that  the 
property^  at  the  time  of  the  shipment,  and  also 
at  the  time  of  capture,  did  belong,  and  will,  if 
restored,  belong  to  the  claimant;  but  an  irregu- 
larity in  this  respect  is  not  fatal.  The  Schooner 
Adeline,  9  Cranch,  244 ;  3  Cond.  Rep.  397. 

146.  A  test  affidavit  by  an  agent  is  not  suffi- 
cient, if  the  principal  is  within  the  country,  and 
within  a  reasonable  distance  from  the  court. 
But  if  test  affidavits,  liable  to  such  objections, 
have  been  acquiesced  in,  in  the  courts  below, 
by  the  parties,  the  objection  will  not  prevail  in 
the  supreme  court,  when  the  case  is  there  on 
appeal.    Ibid, 

147.  Further  proof  will  be  allowed  in  the  su- 
preme court,  where  the  national  character  and 
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proletary  interest  of  Gfoods  recaptured,  do  not 
distinctly  apt>ear.    Ibid, 

148.  Where  the  evidence  is  contrary  or  ambi- 
guous, the  court  may  order  further  proof,  in  a 
revenue  or  instance  cause.    Ibid. 

149.  If,  upon  the  opening  of  a  case,  it  appears 
to  be  one  for  further  proof,  it  may  be  admitted, 
instanter;  unless  the  court  shall  be  of  opinion 
that  the  other  party,  not  prepared  to  produce  it 
instanter,  ought  also  to  be  allowed  to  produce 
further  proof.  The  Venus,  1  Wheat.  1 12 ;  3  Cond. 
Rep.  508. 

150.  Concealment  of  papers  is  not  sufficient 
eTidence  to  authorize  a  condemnation  of  captured 
property.  It  will  justify  suspicion,  but  may  be 
explained.  It  will  authorize  capture  and  send- 
ing in  for  adjudication ;  and  the  proprietary  inte- 
rest may  still  be  proved.  The  PtzarrOj  2  Wheat. 
227 ;  4  Cond.  Rep.  103. 

151.  The  court  are  not  satisfied  that,  unless 
under  very  special  circumstances,  it  would  be  a 
safe  or  convenient  rule  to  allow  parties  who  have 
had  the  benefit  of  plenary  proof,  to  have  an  order 
for  further  proof  on  the  same  points,  after  the 
case  has  been  carried  to  the  supreme  court. 
The  Dos  Hermanosj  2  Wheat.  76 ;  4  Cond.  Rep.  39. 

152.  It  is  the  practice  of  the  supreme  court, 
in  prize  causes,  to  hear  the  cause,  in  the  first 
instance,  on  the  evidence  transmitted  from  the 
circuit  court,  and  to  decide,  upon  that  evidence, 
whether  further  proof  should  be  allowed.  The 
London  Packet,  2  Wheat.  371 ;  4  Cond.  Rep.  162. 

153.  Affidavits  to  be  used  as  further  proof  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  taken  under  a  com- 
mission.   Ibid. 

154.  A  deposition  taken  on  farther  proof  in 
one  cause,  cannot  be  invoked  in  another.  The 
Experiment,  4  Wheat.  84 ;  4  Cond.  Rep.  398. 

155.  The  practice  in  prize  courts  is  to  confine 
the  first  hearing  of  the  cause  to  the  papers  found 
on  board  the  ship,  and  the  preparatory  examina- 
tions. If  they  acauit  or  condemn,  in  general, 
there  is  an  end  of  tne  cause.  If  they  present  a 
case  of  doubt  or  difficulty,  further  proof  is  ad- 
missible ;  and  this  may  either  be  by  the  common 
order  for  further4>rooi,  or  the  more  solemn  pro- 
ceeding by  plea  and  proof.  The  Ann  Green,  1 
Gallis.  C.  C.  R.  274. 

156.  Doubts  may  sometimes  arise  from  extrin- 
sic facts  presented  by  the  claimants  or  the  cap- 
tors ;  and  the  discretion  of  the  court  is  sometimes 
exercised  in  the  admission  or  rejection  of  such 
facts :  if  the  case^  however,  appear  very  satisfac- 
tory on  the  original  evidence,  they  yield  with 
great  reluctance  to  extrinsic  circumstances.  Ibid. 

157.  In  cases  of  further  proof,  the  captors 
should  be  allowed  their  expenses.    Ibid. 

158.  Goods  appearing  by  the  ship's  papers  to 
be  a  consignment  from  alien  enemies  to  Ameri- 
can roerclmnts,  were  condemned  in  toto,  as  prize, 
although  further  proof  was  offered  that  American 
merchants  were  interested.  On  this  point  fur- 
tiier  proof  was  refused.  The  Frances;  Thomp' 
Mon^s  Claim.  8  Cranch.  335 ;  3  Coad.  Ren.  154. 

159.  Goods  were  snipped  by  a  Britisn  house 
to  an  American  house,  partly  in.  conformity  with 
Ofders^  and  partly  without,  tne  consignee  having 
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the  option  to  acceptor  reject  the  whole  invoice, 
in  a  limited  time.  Further  proof  allowed.  The 
Frances;  Dunham  and  R.^s  Claim,  8  Cranch,  354 ; 
3  Cond.  Rep.  164. 

160.  Further  proof  was  ordered,  when  the 
question  was  the  validity  of  the  capture  of  the 
Grotius.  One  man  only  was  put  on  board,  the 
ship's  papers,  and  the  navigation  of  the  vessel, 
being  left  to  the  master.  The  Grotiits,  8  Cranch, 
456;  3  Cond.  Rep.  216. 

161.  Where  the  evidence  is  so  contradictory 
and  ambiguous  as  to  render  a  decision  difficult, 
the  court  will  order  further  proof  in  a  revenue 
or  instance  case.  The  Samuel,  1  Wheat.  9 ;  8 
Cond.  Rep.  466. 

162.  In  a  seizure  revenue  cause,  a  witness 
ofifered  to  be  examined  viva  voce  in  tne  supreme 
court,  was  ordered  to  have  his  deposition  taken 
out  of  court.  The  Samuel,  3  Wheat.  77 ;  4  Cond. 
Rep.  197. 

|63.  It  is  a  relaxation  of  the  rules  of  the  prize 
court  to  allow  time  for  further  proof,  in  a  case 
where  there  has  been  concealment  of  material 

gipers.     The  Fortuna,  3  Wheat.  236;  4  Cond. 
ept.  244. 

164.  The  captors  are  competent  witnesses 
upon  an  order  for  further  proof,  where  the  benefit 
of  it  is  extended  to  both  parties.  The  Anne,  3 
Wheat.  435;  4  Cond.  Rep.  286. 

165.  The  captors  are  always  competent  wit- 
nesses as  to  the  circumstances  of  the  capture, 
whether  it  be  joint,  collusive,  or  within  neutral 
lerritorj'.    Ibid. 

166.  The  entry  in  the  log-book,  in  a  case  of 
admiralty  jurisdiction^  is  not  evidence  of  any 
fact  but  that  which  it  is  made  to  establish  by  act 
of  congress.  Jones  v.  The  Phanix,  1  Adm.  De- 
cis.  201. 

167.  Although  the  act  of  congress  directs  an 
entry  to  be  made  in  the  log-book  of  the  absence 
of  a  mariner ;  yet  if  such  entry  is  imperfect,  the 
defect  may  be  supplied  by  other  evidence,  and 
the  forfeiture  decreed.  Herron  v.  The  Peggy, 
Bee's  D.  C.  R.  57. 

168.  The  shipping  articles  for  the  voyage  are 
always  admitted,  in  the  admiralty,  as  evidence 
of  the  terms  of  hire,  even  of  the  master  or  his 
apprentice ;  but  they  are  not  conclusive.  WiU 
Hams  V.  Dorr,  3  Mason's  C.  C.  R.  161. 

169.  An  attested  copy  of  a  bottomry  bond, 
executed  in  a  foreign  country,  was  produced  by 
the  libellant,  and  on  his  application  the  court 
allowed  a  continuance  to  enable  him  to  produce 
the  original.    The  Jerusalem,  2Gallis.  C.  C.  R.  91. 

170.  Where,  after  capture,  the  vessel  has  l>een 
recaptured  by  the  enemy,  and  proceeded  against 
in  a  court  of  prize,  the  court  will  not  suffer  a 
part  of  the  papers  from  the  prize  court  to  be 
read,  to  show  there  was  no  original  cause  of  cap- 
ture, unless  the  whole  papers  are  produced. 
The  Rover,  2  Gallis.  C.  C.  R.  240. 

171.  In  causes  on  the  instance  side  of  the  ad- 
miralty, the  answer  of  the  claimant  should  be 
verified  by  oath ;  and  in  a  suit  for  wages,  the 
libellant  may  compel  the  adverse  party  to  an- 
swer special  interrogatories.  GammeiX  v.  Shin^ 
ner,  2  Gallis.  C.  C.  R.  45. 

172.  An  obstinate  suppression  of  the  ship's 
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papers,  coupled  with  a  voyage  from  an  enemy^s 
country^  is  fiofficient  cause  of  condemnation.  1 
Gallis.  C.  C.  R.  467. 

173.  The  property  subjected  to  prize  juriadio- 
tion,  is  itself^  in  the  first  instance,  a  part  of  the 
necessary  evidence  in  the  cause,  upon  which  the 
acquittal  or  condemnation  must  go;  and  the 
court  will,  upon  laying  a  proper  foundation,  direct 
a  survey,  in  order  to  ascertain  its  nature  and 
character.  The  Ship  Liverpool  Packetj  I  Gallis. 
C.  C.  R>  51-3. 

174.  The  allowance  of  further  proof,  is  an  in- 
dulgence granted  to  honest  mistake,  and  unin- 
tentional error.    Ibid.  618. 

175.  By  the  act  of  consress,  the  log-book  en- 
try is  made  evidence  of  we  time  of  a  seaman's 
entry  on  board  a  vessel  for  which  he  has  shipped. 
The  Mary,  1  Adm.  Becis.  140. 

176.  In  a  prize  court,  the  onus  probandi  lies 
on  the  claimant.  He  must  make  out  a  good  and 
sufficient  title,  before  be  can  call  upon  the  cap- 
tors to  show  an^  ground  for  the  capture.  If, 
therefore,  the  claimant  make  no  title,  or  trace  it 
only  by  illegal  transactions,  his  claim  must  be 
rejected,  and  the  court  left  to  dispose  of  the 
cause  as  the  other  parties  may  establish  their 
rights.  The  C4trgo  qf  the  Emulous^  1  Gallis.  C. 
C.  R.  671. 

177.  If,  upon  a  ship's  papers,  it  be  doubtful 
whether  the  property  captured  as  prize  belong 
to  an  enemy,  it  is  not  usual  to  proceed  imme- 
diately to  condemnation,  ahhoogn  no  claim  be 
interposed.  But  if,  in  such  case,  no  claim  be  in- 
terpcM^ed  within  a  year  and  -a  day,  <;ondemnntion 
is  of  course  to  the  captors.  The  Avery,  2  Gallis. 
C  C  A.  386. 

178.  The  rule  in  the  admiralty  is  not  that  the 
answer  to  the  libel  is  to  be  taken  as  true,  until 
disproved.  The  U.  8,  v.  The  Matilda,  4  Hall's 
Law  Journal,  478. 

179.  One  seaman  mav  be  a  witness  for  another 
in  any  suit  respecting  tne  same  voyage,  althoucfh 
interested  in  the  question,  if  not  interested  in  the 
event  of  the  suit.  Sparr  v.  Piereon,  1  Mason's 
C.  C.  R.  104. 

180.  Salvors  are,  ex  necessitate,  admitted  as 
witnesses  to  all  the  facts  which  are  deemed  pe- 
culiarly or  ejEclttsively  within  their  knowledge. 
To  other  facts,  they  are  mcompetent  witnesses. 
The  ShipHenry  EwbarA,  1  Sumner's  C.  C.  R.  400. 

181.  The  circuit  court  will  issue  letters  roga- 
tory, for  the  purpose  of  obtaining  testimony, 
when  the  government  of  the  place  where  the 
evidence  is  to  be  obtained,  will  not  permit  a 
commission  to  be  executed .  Nelson  etm,v.  The 
U.  8. 1  Peters'  C.  C.  R.  235. 

182.  One  seaman  cannot  be  admitted  a  wit- 
ness for  another^  if  the  witness  and  the  party 
have  a  common  interest  in  the  p(nnt  in  contest. 
If  the  question  be  the  lose  of  the  sihip,  embez- 
zlement equally  affecting  the  whole  crew,  negli- 
gence, misfeasance,  or  malfeasance,  to  which  all 
must  contribute  in  damages,  one  of  the  crew 
cannot  be  a  witness  for  another.  But  when  spe- 
cial circumstances  distinguish  oases,  where  one, 
having  made  a  similar  contract  with  anoUier,  the 
breach  of  performance  whereof  may  happen 
without  affecting  the  other  ^  where  special  in- 


dulgences are  given  to  one,  though  not  to  the 
rest,  a  seaman  may  be  a  witness.  The  Ship 
Philadelphia,  1  Adm.  Deds.  211. 

4.  Decree. — Condemnation* 

183.  Whoever  claims  under  a  sentence  of 
condemnation  in  a  court  of  the  captor^  or  Jus 
ally,  the  captured  property  having  been  carried 
inna  poesidia,  most  show  that  he  is  a  bona  fide 
purchaser  for  a  valuable  consideration,  unaffected 
with  any  participation  of  American  joeutiality, 
b^  the  captors.  La  Nereyda,  8  Wheat.  108 :;  5 
dond.  Rep.  400. 

]S4.  Whoever  sets  up  such  a  condemnation, 
is  bound  to  produce  the  libel  or  other  equivalent 
.proceeding,  nnder  which  the  condemjiaition  was 
prononnc^,  as  well  as  the  sentence  of  condem- 
nation.   Ibid. 

185.  A  decree  of  acquittal,  on  a  proceeding  in 
rem,  without  a  certificate  of  probaole  cause  of 
seizure,  and  not  appealed  from  with  success  is 
conclusive  in  every  inquiry^  before  every  otner 
court,  that  there  was  no  justifiable  <»m8e  of 
seizure.  The  Jpdlon,  9  Wheat.  362;  5  Cond. 
Rep.  612. 

186.  If  the  claimant  does  not  show  a  good 
title  to  the  property,  it  wil>l  not  be  restored  to 
him,  although  not  condemned  as  forfeited ;  but 
it  will  be  retained  in  the  r^stry  until  the  real 
owner  appears  and  proves  title.  The  Eliza,  2 
GaWin.  C.  C.  R.  4. 

187.  In  admiralty  cases  a  decree  is  net  final, 
while  an  appeal  from  the  same  is  depending  in 
the  supreme  court,  and  any  atatute  which  go- 
verns tne  case  must  be  an  existing  valid  statute 
at  the  time  of  affirming  the  decree  below.  The 
United  Slates  v.  Preston,  3  Petera.  57. 

188.  If  the  law  under  which  tiie  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before  final 
sentence  in  the  appellate  court,  no  sentence  of 
oondemnation  can  be  pronounced,  unless  some 
special  provision  be  made  for  that  purpose  by 
statute.  Yeaton  et  al.  v.  The  United  States,  5 
Crunch,  281 ;  2  Cond.  Rep.  256. 

189.  A  sale  of  captured  property,  by  authority 
of  the  captors,  before  sentence  of  condemnation, 
if  the  property  be  afterwaras  condemned,  ia 
valid.  fVilliams  v.  Armroyd,  7  Cranch,  423 ;  2 
Cond.  Ren.  556. 

190.  Tne  decree  must  be  secundum  allegata, 
as  well  as  secundum  probata.  The  Moppet  v. 
The  United  States,  7  Cranch,  389 ;  2  Cond.  Rep. 
542. 

191.  After  a  general  decree  of  restitution  in 
the  supreme  court,  new  claims  for  charges  and 
liens  cannot  be  set  up  in  the  court  below.  Every 
claim  which  the  puty  has  omitted  to  make  «t 
the  hearing  upon  th^  merits,  and  before  the 
final  decree,  is  lo  be  consideiW  as  waived  by 
him,  and  is  not  to  be  entertained  in  any  future 
proceeding.  The  Santissima  Trinidad,  7  Wheat. 
283 ;  5  Cond.  Rep.  284. 

192.  Nor  can  the  claimants  or  original  owners, 
in  such  a  case,  set  up  a  claim  for  interest  upon 
the  stipulation  taken  in  the  usual  form,  for  the 
appraised  value  of  the  goods;  interest  not  being 
mentioned  in  the  iftipulation  itself.    Und, 
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5.  AppeaL 

193.  Cbnrts  of  ftppeal,  in  cases  of  admiralty 
and  maritime  jurisdiction,  may,  having  all  the 
inmtter  in  oontroversy' before  them,  make  snch  a 
decree  as  the  inferior  court  from  which  the  case 
vmB  removed  should  have  given.  PenktdUnD  v. 
Doofi^,  3  DalL  54 ;  1  Cond.  Bep.  21. 

194.  When  an  appeal  is  entered,  from  part 
of  a  decree  of  an  interior  court,  the  rights  of  a 
party  in  the  inferior  court,  not  affected  by  the 
part  appealed  froni,  will  not  be  noticed  in  the 
eourt  above.  iPDonough  t.  Danery,  3  Dall. 
188;  1  Oond.  Rep.  94. 

195.  An  appeal  from  the  decree  of -a  court  of 
admiralty,  suspends  the  effect  of  the  decree  from 
'Which  the  appeal  is  taken .  Penkallow  v.  Doane^s 
AdmW,  3  Dall.  54;  1  Cond.  Rep.  21.  Yeaton  v. 
The  United  States,  5  Cranch,  281 ;  2  Cond.  Rep. 
256. 

196.  In  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  into  the  circuit 
oourt,  and  is  subject  to  the  disposition  of  that 
court.  But  it  does  not  follow  tne  cause  on  an 
appeal  to  the  supreme  court  of  the  U.  S.  Tke 
4j(HUctor.6  Wheat.  194;  5  Cond.  Rep.  62. 

197.  The  circuit  court  has  authority  to  allow 
amendments  in  revenue  csases,  or  proceedings  in 
Tem,  brought  by  appeal  from  the  district  court. 
Anonymous,  1  Gallis.  C.  C.  R.  25. 

198.  Upon  an  appeal  in  an  admiralty  case,  it 
is  allowable,  under  certain  restrictions,  to  allege 
what  has  not  been  alleged,  and  to  prove  what 
has  not  been  before  proved;  and  this  right  seems 
the  natural  result  from  the  introduction  of  new 
evidence  on  the  appeal.    Ibid, 

199.  By  an  appeal  the  judgmem  in  the  court 
below  18  suspended.  The  whole  cause  is  heard 
in  the  oourt  appealed  to  anew,  as  to  law  and  fact ; 
and  in  this  particular  it  seems  a  cause,  de  novo, 
in  court,    ibid. 

'200.  Where  after  capture  the  vessel  has  been 
recaptured  by  the  enemy,  and  proceeded  against 
in  a  court  of  prise,  the  court  will  not  suffer  a 
part  of  the  papere  from  sudh  court  to  be  read, 
nnless  the  whole  of  the  papers  are  produced. 
Ibid. 

201.  Since  the  act  of  March.  1803,  ch.  93. 
(2  Story's  Laws  U.  S.  905,)  in  aclmiralty  as  well 
as  equity  cases,  carried  up  to  the  supreme  court 
by  appeal,  all  tne  evidence  goes  with  the  cause, 
and  it  must  accordingly  be  in  writing.  Ibid. 
1  Sumner's  C.  C.  R.  828. 

202.  On  an  appeal  to  the  supreme  oourt  in  an 
admiralty  case,  the  cause  is  before  that  court  as 
in  the  inferior  oourt.  The  Venus,  1  Wheat.  112; 
8  Cond.  Rep.  508. 

"203.  Where  it  is  disoretionaiy  in  the  court  to 
-admit  an  appeal,  it  will  be  refused;  although  the 
captoTB  were  irregular  in  not  producing  tlie 
master,  and  certain  doouments  before  the  court : 
if  it  appears  substantial  justice  was  done,  ana 
their  production  would  not  have  varied  the  de- 
etsion.  Tke  Chester  v.  The  Experiment,  2  Ball. 
41. 

204.  The  thing  does  not  follow  the  appeal  into 
the  superior  court,  but  remains  in  the  court 
betow,  which  has  a  right  to  order  it  to  be  sold, 


if  perishable,  notwithstanding  the  appeal,    /ea- 
fitngs  V.  Carson,  4  Cranch,  2 ;  2  Cond.  Rep.  2. 

205.  After  an  admiralty  cause  had  come  on  to 
be  heard,  on  an  appeal  to  the  supreme  court,  it 
appeared  that  a  final  decree  haa  not  been  en- 
tered by  the  clerk,  on  which  the  appeal  was 
dismissed.  It  afterwards  appeared  that  by  a 
mistake  of  the  clerk  of  the  circuit  court  of  South 
Carolina,  the  entry  of  the  decree  had  been 
omitted.  The  court  reinstated  the  appeal.  The 
Palmyra,  12  Wheat.  1 ;  6  Cond.  Rep.  397. 

206.  In  admiralty  causes  and  others^  where 
the  district  court  of  the  district  of  Mame^  acts 
as  a  district  court,  an  appeal  lies  to  the  circuit 
'court  for  the  district  of^  Massachusetts,  and  not 
directly  to  the  supreme  court.  Sloop  Sally  v. 
United  States,  5  Cranch,  372;  2  Cond.  Rep.  281. 

207.  Under  the  judiciary  act  of  Sept.  24th. 
1789^  ch.  20,  1  Story's  Laws,  53,  and  the  act  ot 
Maroh  Sd,  1803,  ch.  353,  2  Story's  Laws,  905, 
causes  of  admiralty  and  maritime  jurisdiction, 
or  in  equity,  cannot  be  carried  from  the  circuit 
to  the  supreme  court  by  writ  of  error ;  but  the 
proper  mode  of  removing  such  causes  is  by 
appeal.  The  San  Pedro,  2  Wheat.  132 ;  4  Cona. 
Rep.  65. 

208.  The  appropriate  mode  of  removing  ad- 
miralty causes  to  a  higher  court  is  by  appeal ; 
and  the  rules,  regulations,  and  restrictions,  con- 
tained in  the  22d  and  23d  sections  of  the  judi* 
ciary  act,  respecting  the  time  within  which  a 
writ  of  error  shall  he  brought,  and  in  what  in- 
stances it  shall  operate  as  a  supersedeas,  the 
citation  to  the  opposite  party,  the  security  to  be 
given  by  the  plaintiff  in  error,  and  the  restrictions 
upon  the  appellate  court  as  to  reversals  in  cer- 
tain enumerated  cases,  are  applicable  to  appeals 
under  the  act  of  1803,  and  are  substantially  ob- 
served, except  that,  where  the  appeal  is  prayed 
at  the  same  term  when  the  decree  or  sentence 
is  pronounced,  a  citation  is  not  necessary. 
Ibia. 

209.  An  appeal  under  the  judiciary  acts  of 
1789  and  1803  was  prayed  for.  and  allowed 
within  five  years,  held  to  oe  valia.  although  the 
security  was  not  given  within  tne  five  years. 
The  mode  of  taking  the  security  and  the  time 
of  perfecting  it,  are  exclusively  within  the  dis- 
cretion of  the  court  below.  The  Dos  Hermanos, 
10  Wheat.  306;  6  Cond.  Rep.  109. 

210.  Upon  an  appeal  from  a  mandate  to  carry 
into  effect  a  former  decree  of  the  supreme  cour^ 
nothing  is  before  the  court  but  the  proceeding 
subsequent  to  the  mandate.  The  Santa  ManOf 
10  Wheat.  431;  6  Cond.  Rep.  176. 

211.  But  the  original  proceedings  are  always 
before  the  court,  so  far  as  they  are  necessary  to 
determine  any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.    Ibid. 

212.  No  appeal  lies  from  a  decree  of  restitu- 
tion with  costs  and  damans,  until  the  report  of 
the  commissionere  appointed  to  ascertain  the 
damages,  has  been  acted  upon  by  the  court; 
until  that  be  done  the  decree  is  not  final.  The 
Palmyra,  10  Wheat.  501;  6  Cond.  Rep.  200. 

213.  No  append  lies  from  the  district  to  the 
circuit  court  in  any  causes^  except  civil  causes 
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of  admiralty  and  maritime  jurisdiction.    United 
States  V.  WonsoTL  1  Gallia.  C.  C.  R.  5. 

214.  In  debt  for  a  penalty,  tried  in  the  district 
court,  no  appeal  lies.    Ibid. 

215.  If  in  a  prize  court  the  claimant  appeals 
and  deserts  his  appeal,  the  circuit  court  may 
affirm  the  decree  of  the  district  court,  with  costs. 
The  Montgomeryj  1  Gallis.  C.  C.  R.  416. 

216.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decrees  of  the  district  court. 
If  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  upon  any  subsequent  proceedings,  upon 
the  summary  judgment  rendered  on  the  bond 
for  the  appraised  value,  or  upon  an  admiralty 
stipulation,  taken  in  the  cause  to  enforce  the 
decree.  The  proceedings  in  such  cases,  and  the 
awarding  of  execution,  are  incidents  exclusively 
belonging  to  the  court  in  possession  of  the  prin- 
cipal cause.    The  Hollen,  1  Mason's  C.  C.  R.  43 1 . 

217.  An  appeal  from  a  decree  of  the  district 
court  must  be  taken  in  open  court  before  the 
adjournment  sine  die,  unless  a  different  period 
be  prescribed  by  the  court.     Norton  v.  Richj 

3  Mason's  C.  C.  R.  443.  ' 

218.  Appeals  made  ten  days  after  the  decree, 
before  a  notary,  as  is  the  practice  in  admiralty 
courts  in  other  countries,  have  never  been  used 
in  America.    Ibid, 

219.  Since  the  act  of  1803,  ch.  93,  in  admi- 
ralty, as  well  as  in  equity  cases  carried  up  to  the 
supreme  court  by  appeal,  all  the  evidence  goes 
with  the  cause,  and  it  must  be  in  writing.  The 
Schooner  Boston,  1  Sumner's  C.  C.  R.  328. 

220.  No  appeal  lies  by  any  party  from  the 
district  court,  unless  on  the  part  of  the  appellant, 
the  matter  in  dispute  exceeds  the  sum  or  value 
of  fifty  dollars.  Shirley  v.  Titus,  1  Sumner's  C. 
C.  R.  447. 

221.  On  appeal  in  salvage  cases,  the  court  of 
appeal  does  not  alter  the  amount  of  salvage  upon 
slight  grounds,  or  inconsiderable  difierences  of 
opmion.  The  Schooner  Boston,  I  Sumner's  C. 
Cf.  R.  328. 

222.  An  appeal  by  any  of  the  parties  inte- 
rested in  the  distribution  of  salvage  as  to  their 
shares,  brings  up  incidentally  a  review  of  the 
whole  decree,  so  far  as  the  distribution  is  con- 
cerned. The  Ship  Henry  Ewbank,  1  Sumner's 
C.  C.  R.  400. 

223.  After  a  sentence  of  condemnation  upon 
a  seizure  by  the  collector,  for  a  violation  of  the 
revenue  laws  of  the  United  States,  and  the  pro- 
ceeds being  brought  into  court,  a  petition  to  the 
court  by  the  informer,  to  be  paid  the  proportion 
of  the  forfeiture  allowed  to  him  by  law,  is  an 
original  suit  in  the  admiralty;  and  from  the 
decree  of  the  district  court  therein,  an  appeal 
lies  to  the  circuit  court.     Wescot  v.  Bradford, 

4  Wash.  C.  C.  R.  492. 

2^.  If  part  of  the  fund  in  court  be  the  pro- 
duce of  the  coastine  license  bond,  the  petition 
of  the  informer  for  his  proportion  of  the  penalty 
80  recovered,  is  a  proceeding  at  common  law: 
and  from  the  sentence  on  the  petition  no  appeal 
lies.    Ibid. 

225.  The  appellate  court  may  sustain  the  ap- 
peal in  part  and  dismiss  it  in  part,  on  the  ground, 


that  as  to  such  part^  the  case  could  not  be  brought 
up  by  appeal.    Ibtd. 

226.  An  appeal  lies  from  a  decree  of  the  dis- 
trict court  or  the  United  States,  in  a  proceeding 
in  the  admiralty,  refusing  an  order  for  the  sale 
of  a  vessel,  on  application  by  one  of  two  part 
owners,  who  have  an  equal  interest.  Dams  r. 
The  Seneca,  Gilpin's  D.  C.  R.  36. 

227.  Where  an  appeal  to  the  supreme  court 
was  taken  by  the  owners  of  goods  Irom  the  cir- 
cuit court,  on  the  ground  that  a  too  great  amount 
of  salvage  had  been  allowed,  but  the  libellant. 
who  had  proceeded  for  salvajoie,  did  not  appeal 
either  from  the  district  court  m  which  the  fibei 
was  originally  filed,  or  from  the  circuit  court,  it 
was  held  that  the  decree  of  the  district  court 
was  conclusive  as  to  the  amount  of  the  salvage. 
In  the  appellate  court,  the  libellant  cannot  claim 
any  thing  beyond  the  amount  allowed  in  the 
district  court,  unless  he  has  appealed.  Stratton 
V.  Jarvis,  8  Peters,  4. 

228.  The  interest  of  each  individual  owner  of 
property  proceeded  against  for  salvage,  must  be 
of  a  sufficient  amount  to  allow  an  appeal,  ac- 
cording to  the  provisions  of  the  laws  of  the 
United  States.  Each  owner  of  goods  proceeded 
against  for  salvage,  has  a  separate  interest ;  and 
an  appeal  will  not  be  allowed  where  the  indi- 
vidual interest  of  an  owner  in  the  amount  of  the 
salvage  on  his  goods  saved,  is  less  than  the  sum 
for  which  appeals  are  allowed,  although  the 
whole  sum  allowed  as  salvage  to  the  salvors,  is 
sufficient  to  authorize  an  appeal.  The  district 
courts  of  the  United  States^  as  courts  of  original 
jurisdiction,  have  general  jurisdiction  in  all  ad- 
miralty and  maritime  causes,  without  reference 
to  the  sum  or  value  of  the  matter  in  controversy. 
But  the  appellate  jurisdiction  of  the  supreme 
court  and  of  circuit  courts,  depends  upon  the 
sum  or  matter  in  dispute  between  the  parties 
having  independent  interests.    Ibid. 

229.  After  an  appeal,  a  vessel  which  was 
the  subject  of  a  decree  in  the  district  court, 
passes  into  the  custody  of  the  circuit  court,  and 
is  no  longer  under  the  control  of  the  former 
tribunal.  Davis  v.  The  Seneca,  Gilpin's  D.  C.  R. 
37. 

CRIMINAL   JURISDICTION  OF  THE  ADMIRALTT. 

230.  Congress  have  power  to  provide  for  the 
punishment  of  ofiences  committed  by  persons 
serving  on  board  a  ship  of  war  of  the  United 
States,  wherever  that  ship  may  lie.  But  con- 
gress nave  not  exercised  tnat  power  in  the  case 
of  a  ship  lying  in  the  waters  of  the  United 
States.  The  words  ^'within  any  fort,  arsenal, 
dock-yard,  magazine,  or  in  anv  other  place  or 
district  of  country  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,"  in  the  third 
section  of  the  act  of  1790,  ch.  9.  not  extending 
to  a  ship  of  war,  but  only  to  objects,  in  their 
nature  fixed  and  territorial.  U»  S.  v.  Bevans, 
3  Wheat.  336;  4  Cond.  Rep.  275. 

231.  The  courts  of  the  United  States  have  no 
jurisdiction  under  the  act  of  April  30,  1790^  ch. 
36,  of  the  crime  of  manslaugnter,  committed 
by  the  roaster  upon  one  of  the  seamen  on  board 
of  a  merchant  vessel  of  the  United  States,  iyiog 
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m  the  river  Tigris^  (in  the  empire  of  China,) 
thirty-five  miles  above  its  mouth,  off  Whampoa, 
about  one  hundred  yards  from  the  shore,  in  four 
and  a  half  fathoms  water,  and  below  low-water 
mark.  U.  S,  v.  Wiltbergerj  5  Wheat.  76 ,  4  Cond. 
Rep.  59B. 

232.  Thoufih  penal  laws  are  to  be  construed 
strictly,  ^et  the  intention  of  the  legislature  must 
govern  m  the  construction  of  penal  as  well  as 
other  statutes,  and  they  are  not  to  be  construed 
BO  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.    Ibid, 

233.  In  the  act  of  April  30,  1790,  ch.  36,  the 
description  of  places  contained  in  the  eighth 
section,  within  which  the  offences  therein  enu- 
memted  must  be  committed,  in  order  to  give  the 
courts  of  the  Union  jurisdiction  over  them, 
cannot  be  transferred  to  the  twelfth  section,  so 
as  to  give  those  courts  jurisdiction  over  a  man- 
slaughter committed  in  the  river  of  a  foreign 
country,  and  not  on  the  high  seas.    J  bid, 

234.  The  courts  of  the  United  States  have 
jurisdiction  of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United 
States,  by  a  foreigner  being  on  board  of  such  a 
▼esselj  upon  another  foreigner  being  on  bcnrd  of 
a  foreign  vessel.  It  is  not  necessary  to  produce 
documentary  evidence  in  order  to  prove  the 
national  character  of  a  vessel,  on  an  mdictmeni 
for  piracy .  The  United  States  v.  Pirates^  5  Wheat. 
184 }  4  Cond.  Rep.  623. 

235.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner,  both  being  on  board 
of  a  foreign  vessel.    Ibid. 

236.  It  is  competent  in  an  indictment  for  pi- 
racy for  the  jury  to  find,  that  a  vessel  withui  a 
marine  league  of  the  shore,  at  anchor,  in  an 
open  roadstead,  where  vessels  only  ride  under 
shelter  of  the  land^  at  a  season  when  the  course 
of  the  winds  is  mvariable,  is  upon  the  high 
seas.    Ibid, 

237.  The  words  ''out  of  the  jurisdiction  of 
any  particular  state,''  in  the  act  of  the  30th  of 
April,  1790,  ch.  36j  sec.  8,  must  be  construed  to 
mean,  out  of  the  jurisdiction  of  any  particular 
state  of  the  Union.    Ibid, 

238.  The  courts  of  the  United  States  have 
jurisdiction,  under  the  act  of  30th  April,  1790, 
ch.  36,  of  murder  or  robbery  committed  on  the 
high  seas,  although  not  committed  on  board  a 
vessel  belonging  to  citizens  of  the  United  States : 
as  if  she  had  no  national  character,  but  was  held 
by  pirates  or  persons  not  lawfullv  sailing  under 
the  flag  of  any  foreign  nation.  The  United  States 
r.  Holmes,  5  Wheat.  412;  4  Cond.  Rep.  708. 

239.  In  the  same  case  and  under  the  same 
act,  if  the  offence  be  committed  on  board  of  a 
foreign  vessel  by  a  citizen  of  the  United  States, 
or  on  board  a  vessel  of  the  United  States  by  a 
foreigner,  or  by  a  citizen  or  foreigner  on  board 
of  a  piratical  vessel,  the  offence  is  equally  cog- 
nisable by  the  courts  of  the  United  States. 
Ibid, 

240.  It  makes  no  difference,  in  such  a  case 
and  under  the  same  act,  whether  the  offence 
was  committed  on  board  a  vessel,  or  on  the  sea. 
as  by  thawing  the  deceased  overbiiard,  ana 


drowning  him,  or  by  shooting  him  when  on  the 
sea,  though  he  was  not  thrown  overboard.    Ibid. 

241.  Admitting  that  the  third  article  of  the 
constitution  of  the  United  States,  which  declares 
that  the  "judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction,"  vests 
in  the  United  States  exclusive  jurisdiction  of  all 
such  cases ;  and  that  a  murder  committed  in  the 
waters  of  a  state  where  the  tide  ebbs  and  flowB| 
is  a  case  of  admiralty  and  maritime  jurisdiction^ 
congress  have  not.  in  the  eip^hth  section  of  the 
act  of  1790,  ch.  9,  tor  the  punishment  of  "certain 
offences  against  the  United  States,"  so  exercised 
this  power,  as  to  confer  on  the  courts  of  the 
United  States  jurisdiction  over  such  murder.  The 
U,  S,  V.  Bevans,  3  Wheat.  336 ;  4  Cond.  Rep.  275. 

242.  Quere.  Whether  courts  of  common  law 
have  concurrent  jurisdiction  with  the  admiralty, 
over  murder  committed  in  bays,  &c.,  which  are 
enclosed  parts  of  the  sea  ?    Ibid, 

243.  Congress  having,  in  the  eighth  section 
of  the  act  of  1790,  ch.  9,  provided  for  the  punish- 
ment  of  murder,  &c.,  "  committed  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  bay,  out 
of  the  jurisdiction  ot  any  particular  state,"  it  is 
not  the  offence  committee!,  but  the  bay,  &c.,  in 
which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  the  state.    Ibid, 

244.  The  grant  to  the  United  States,  in  \he 
constitution^  of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  does  not  extend  to  a  cession 
of  the  waters  in  which  those  cases  may  arise, 
or  of  general  jurisdiction  over  the  same.  Con- 
gress may  pass  all  laws  which  are  necessary  for 
giving  the  most  complete  effect  to  the  exercise 
of  the  admiralty  and  maritime  jurisdiction, 
granted  to  the  government  of  the  Union  y  but 
the  general  jurisdiction  over  the  place,  subject 
to  this  grant,  adheres  to  the  territory  as  a  portion 
of  the  territory  not  yet  given  awav;  and  the 
residuary  powers  of  legislation  still  remain  in 
the  state.    Ibid. 

245.  Although  the  crimes  act  of  1790,  ch.  36, 
sec.  13,  does  not  define  the  offence  of  endea- 
vouring to  make  a  revolt,  it  is  competent  for  the 
court  to  give  a  judicial  definition  oi  it.  U.  S.  v« 
Kelly,  11  Wheat.  417;  6  Cond.  Rep.  370. 

246.  A  vessel  lying  on  the  sea^  outside  of  a 
harbour  of  the  United  States,  within  three  miles 
of  the  shore,  is  on  the  high  seas.  The  U,  S.  v. 
Smith,  1  Mason,  147. 

247.  The  waters  of  havens,  where  the  tide 
ebbs  and  flows,  are  not  properly  the  'high  seas, 
unless  without  low- water  mark.  U,  S,  v.  Ha» 
milton,  1  Mason,  152. 

248.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  ship,  founded  on  the  12th  sec. 
of  the  act  of  April  30th,  1790.  ch.  36,  it  is  not 
necessary  to  prove  it  was  committed  on  the  high 
seas.     Ibid,  443. 

249.  To  constitute  the  crime  of  murder  under 
the  laws  of  the  United  States,  cognisable  in  the  cir- 
cuit court  of  the  United  States,  not  only  the  stroke^ 
but  the  death,  must  happen  on  the  high  seas. 
U.  S,  V.  Magill,  1  Wash.  C.  C.  R.  463. 

250.  The  state  courts  have  iurisdiction  of 
offences  committed  on  arms  of  tne  sea,  creeks, 
havens  basins,  and  bays,  within  the  ebb  and 
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flow  of  the  tide,  where  those  places  are  within 
tiie  body  of  a  county;  and  in  soch  oases  the 
circuit  courts  of  the  United  States  have  no  juris- 
diction under  the  crimes  act  of  1825,  ch.  276. 
U,S.y,  Grusk,  5  Mason's  C.  C.  R.  290. 

251.  Where  an  arm  of  the  sea,  or  creek,  hayeo, 
basin,  or  bay,  is  so  narrow,  that  a  person  stand- 
ing on  one  shore  can  reasonably  discern,  and 
distinctly  see,  by  the  naked  eye,  what  is  doing 
on  the  opposite  shore,  the  waters  are  within  the 
body  of  a  county,    ibid, 

252.  In  such  waters,  the  admiralty-  and  com* 
mon  law  have,  it  seems,  oonourreut  jurisdiction. 
ibid. 

253.  Separate  and  distinct  trespasses  cannot 
be  joined  in  the  same  libel  against  defendaats 
who  are  not  jointly  liable.  Thomas  t.  Lane^ 
2  Sumner's  C.  C.  R.  1. 

254.  In  a  libel  for  a  maritime  trespass,  assault 
and  battery,  against  two  respondents,  if  there  is 
a  joint  decree  for  damages,  either  of  the  re- 
spondents may  appeal  without  joining  the  other, 
where  the  respondents  have  severed  in  their 
pleadings  or  answers,  or  jointly  pleaded  a  nega- 
tive plea  in  the  nature  of  the  general  issue. 
But  It  seems  otherwise  if  they  hskd  pleaded  a 
joint  justification.    Ibid, 

255.  The  admiralty  jurisdiction  as  to  torts 
depends  upon  locality,  and  is  limited  to  torts 
committed  on  the  higa  seas,  or,  at  farthest,  to 
torts  committed  on  waters  within  the  ebb  and 
flow  of  the  tide.    Ibid* 

256.  It  seems  that  torts  committed  on  tide- 
waters within  foreign  ports,  are  within  the  ad- 
miralty jurisdiction.    Ibid, 

257.  The  statutes  13th  and  15th  Richard  II., 
respecting  the  admiralty,  do  not  affect  its  juris- 
diotion  in  foreign  ports.    Ibid. 

256.  No  words  of  provocation  will  justify  an 
assault,  although  they  may  constitute  a  ground 
for  the  reduction  of  damages.  Cushman  v.  Ryan, 
1  Story's  C.  C.  R.  91. 

259.  Punishment  inflicted  by  a  master  upon 
a  seaman  must  be  modemte  m  degree,  both  pro- 
portioned to  the  nature  of  the  offence  and  the 
exigency  of  the  occasion,  and  administered  in 
a  proper  manner.    Ibid, 


ADMINISTRATION  OF  ASSETS. 

1.  The  executor  or  administrator  cannot  dis- 
charge his  own  debt  in  preferenoe  to  others  of 
superior  dignity,  though  ne  may  give  the  pre- 
ference to  his  own  over  others  of  equal  degree. 
In  some  of  the  states  this  rule  would  not  apply, 
as  there  is  no  difference  made  in  the  payment 
of  debts,  between  a  bond  and  simple  contract 
debt.    Page  v.  Patton  et  al.,  5  Peters,  304. 

2,  Robertson  was  domiciliated  at  Norfolk,  in 
Virginia,  and  there  contracted  a  debt  on  bona  to 
T.  He  was  also  indebted  to  the  Union  Bank  of 
Georgetown,  in  the  District  of  Columbia,  on 
simple  contract.  He  died  intestate  in  Bedford, 
in  Pennsylvania,  leaving  personal  estate  in  the 
city  of  Washington,  in  the  District  of  Columbia, 
of  which  administration  was  there  granted .    By 


the  laws  of  Maryland,  all  debts  are  of  equal 
dignity  in  administration ;  and  by  the  laws  of 
Viigiuia,  where  R.  was  domiciliated,  debts  on 
bond  are  preferred.  The  assets  in  the  hands  of 
the  administrator  were  insufficient  to  discharge 
the  bond  and  simple  contract  debts.  Held^  that 
the  effects  of  the  intestate,  in  the  hands  of  the 
administrator,  are  to  be  distributed  among  his 
creditors  according  to  the  laws  of  Maryland,  and 
not  according  to  the  laws  of  Virginia.  Smithy 
Admimstrator,  v.  Vnion  Bank  of  Ueorgetownj  l 
Peters,  518. 

3.  A  tract  of  land  in  the  state  of  Georgia,  iras 
purchased  by  A.  M^eam,  on  which  he  estab- 
lished a  rice  plarrtation,  put  slaves  upon  it,  paid 
part  of  the  purchase  money,  gave  a  judgment 
for  the  balance,  and  died,  leaving  a  son,  James 
H.  M^earn,  his  devisee,  who.  to  obtain  posses- 
sion of  the  estate,  mortfiaged  tne  land  and  slaves 
for  the  balance  of  die  judgment.  A  judgment, 
under  the  laws  of  6eora;ia,  binds  personal  as 
well  as  real  property.  Tne  son  died,  part  of  the 
debt  being  unsatisfied,  leaving  as  his  nearest  of 
kin,  aliens,  and  also  more  remote  kindred,  who 
were  citizens  of  the  United  States.  The  real 
estate  was  sold  to  satisfy,  and  did  satisfjr  the 
mortgagee.  The  personal  estate  was  sold  by 
the  executor.  The  aliens,  who  were  nearest  d 
kin,  claimed  the  proceeds  of  the  personal  estate. 
The  kindred  of  the  deceased  who  were  more 
remote,  but  who  were  citizens  of  the  United 
States,  claimed  that  the  personal  estate  should 
have  been  appropriated  to  pay  the  mortgage; 
and  that  not  having  been  so  appropriated,  they 
were  entitled  to  the  money  arising  from  its  sale, 
to  reimburse  them  for  the  value  of  the  real 
estate  taken  by  the  mortgagor :  the  aliens  nearest 
of  kin  not  being  entitled,  by  the  law  of  Geoigia, 
to  take  real  estate  by  descent.  The  court  held, 
that  as  both  the  real  and  personal  estate  had 
been  charged  with  the  mortgage  debt,  both  funds 
must  be  applied,  in  proportion  to  their  respective 
amounts,  to  its  payment.  Any  debt,  not  covered 
by  the  mortgage,  to  be  paid  out  of  the  personal 
estate.  The  nearest  of  kin  to  take  the  residue 
of  the  proceeds  of  the  personal  estate ;  and  the 
remoter  kin,  citizens  of  the  United  States,  to 
take  the  residue  of  the  proceeds  of  the  real 
estate,  and  the  real  estate  unsold.  M^ Learn  v. 
M^LellaUj  10  Peters,  625. 

4.  Where  an  estate  is  insolvent,  and  distribu- 
tion of  the  assets  is  decreed,  under  the  laws  of 
Rhode  Island,  and  afterwards  new  assets  come 
into  the  hands  of  the  administrator,  more  than 
sufficient  to  pay  all  the  debts,  a  suit  will  lie 
asainst  the  admmistrator  for  payment  in  behalf 
of  the  creditors,  notwithstanding  the  statute  of 
limitations  precludes  an  original  suit  against  his 
administrator ;  for  the  new  assets  are  a  trust  fund 
for  the  creditors,  and  the  heirs  can  claim  distri- 
bution only  after  all  the  debts  are  paid.  Dexter 
V.  Arnold,  3  Mason's  C.  C.  R.  284. 

5.  An  administrator,  who  is  also  mortgages 
of  the  real  estate  of  his  intestate,  in  his  own 
right,  is  not  liable  to  account,  as  administrator 
for  the  money  which  he  receives  upon  the  sale 
of  such  estate  as  mortgagee,  althougi^he  sells  it 
with  a  general  warranty.    Ibid, 
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6.  Many  judgments,  quando  assets,  were  ren- 
dered against  administrators,  and  assets  to  a 
kuge  amount  subsequently  came  into  the  hands 
of  the  administrator  de  bonis  non.  Heldj  that 
these  judgments  retained  the  same  rank  which 
iNPoald  befong  to  the  particular  instruments  on 
which  they  were  founded.  The  only  effect  of 
mach  judgment  is,  to  give  priority  to  other  debts 
of  the  same  dignity,  on  which,  either  no  judg- 
ments, or  subsequent  judgments  were  rendered. 
LidderdaU  ▼.  Robiiuon^  2  Brockenb.  C.  C.  R.  160. 


ADVANCEMENT. 

1 .  A  reasontibk  advancement  to  a  daughter  on 
her  marriage,  made  by  a  parent,  though  indebted, 
is  not  within  the  statute  of  frauds,  though  the 
donor  subsequently  becomes  insolvent.  Hop- 
Hrk  V.  Randolph  et  d.,  2  Brookenb.  C.  C.  R.  132. 

2.  A  deed  from  a  parent  to  a  child;  for  the 
consideration  of  love  and  affection,  is  not  abso- 
lutely void  as  against  creditors;  it  may  be  so 
tinder  certain  ciroumstances :  but  the  mere  fact 
of  being  in  debt  to  a  small  amount,  will  not 
make  the  deed  fraudulent,  if  it  could  be  shown 
that  the  grantor  was  in  prosperous  circumstances, 
and  nnembarrassed,  and  that  the  gift  to  the  child 
tvas a  reasonable  provision  according  to  his  state 
and  condition  in  hfe,  and  leaving  enough  for  the 
payment  of  the  dents  of  the  grantor.  Hinders 
Lessee  v.  Longwortk,  11  Wheat.  199 ;  6  Cond. 
Sep.  270. 

3.  The  want  of  a  valuable  consideration  may 
be  a  badge  of  fraud,  but  it  is  only  presumptive, 
and  not  conclusive  evidence  of  it.  and  maj^  be 
met  and  rebutted  by  evidence  on  tne  other  side : 
and  where  the  deed  to  the  child  is  expressed  to 
be  for  the  consideration  of  love  and  affection. 
eridence  to  show  that  the  father  was  indebtea 
to  the  child  at  the  time,  to  an  amount  equal  to 
the  value  of  the  property  conveyed,  is  conripetent 
to  go  to  the  jury  to  repel  the  presumption  of 
fraud.     Ibid, 

4.  A  few  davB  after  the  marriage  of  J.  Thomp- 
son with  the  daughter  of  Oeorge  Kinc:,  in  1812, 
the  latter  residing  in  Georgetown,  in  tne  District 
of  Columbia,  and  having  a  lai^e  active  capital, 
and  a  large  real  estate  there,  proposed  to  grant 
to  J.  T.  a  house  and  lot  in  Georgetown,  then 
much  out  of  repair,  and  untenantable,  provided 
he  would  repair  the  same  so  as  to  make  it  a 
comfortable  residence,  and  saying  that  he  in- 
tended the  property  for  his  daughter.  This  pro- 
position was  accepted  by  J.T.,  who  repaired  the 
jmyperty,  ejqpendmg  upwards  of  4000  dollars  on 
the  same,  and  he,  witn  his  wife,  resided  on  it 
about  four  years.  Before  his  removal  from  it,  a 
correspondence  on  the  subject  of  the  convej^- 
ance  of  the  property  to  J.  T.,  or  to  J.  T.  and  ms 
vife,  took  place,  which  ended  in  propositions  to 
convey  the  property  on  certain  terms,  beneficial 
to  J.  T.  and  his  wife,  in  pursuance  of^  and  in- 
tended to  be  in  execution  of  the  original  offer 
of  G.  K.  to  J.  T^  made  him  immediately  after 
ihe  marriage.  No  conveyance  was  made.  J.  T. 
and  his  wife  removed  from  Georgetown,  and 
C  K.  collected  and  paid  to  J.  T.  the  rents  of  the 


property  for  some  time  after  their  removal.  G.  K. 
died  in  1820,  insolvent ;  his  debts  amounted  to 
$96,000,  and  his  whole  estate,  both  real  and  per- 
sona], when  sold,  did  not  pay  thirty-nine  per 
cent,  of  his  debts.  The  property  claimed  by 
J.  T.  and  his  wife,  in  this  case,  was  sold  for  1600 
dollars  by  a  trustee,  under  a  decree  in  chancery, 
obtained  by  the  creditors  of  G.  K.,  but  the  sale 
has  not  been  ratified.  From  the  occupancy  of 
the  property,  and  the  amount  of  money  expended 
in  improving  it,  it  was  certain  thdt  there  was  an 
understanding  between  G.  K.  and  J.T.  that  the 
property,  in  some  manne|r,  should  be  possessed 
and  enioyed  by  J.  T.  ana  his  wife.  The  evi- 
dence, however,  showed  that  G.  K.  did  not  in- 
tend to  vest  it  absolutely  in  J.  T.,  but  that  the 
-value  of  it,  before  the  improvements,  should,  in 
some  form,  be  secured  to  the  wife  of  J.  T. 
Whatever  uncertainty  may  have  existed  as  to 
the  terms  of  the  contract,  J.  T.  acted  under  it 
in  taking  possession  of  the  property,  and  expend- 
ing a  large  sum  of  money  on  it.  J.  T.  and  his 
wife  filed  a  bill  against  tne  heirs  of  G.  K.,  and 
the  trustee  of  the  creditors  of  G. ![.,  claiming  a 
oonveyanoe  of  the  property,  and  for  general  re- 
lief. By  the  court. — In  no  point  of  view  could 
such  a  contract  as  that  in  this  case  be  considered 
voluntary.  There  was  not  only  a  good  consideca^ 
tion,  that  of  natural  affection,  but  a  valuable  one. 
To  constitute  a  valuable  considemtion,  it  is  not 
necessary  that  money  should  be  paid ;  but  if,  as 
in  this  case,  it  be  expended  on  tne  faith  of  the 
contract,  it  constitutes  a  valuable  consideration. 
Kin^s  Heirs  v.  Thompson  and  Wiftj  9  Peters, 
204. 


ADVANCES  OF  A  WIFE  JO  HER  HUSBAND. 

3.  Qneie.  Whether  a  wife,  making  advances 
oat  of  her  separate  property  to  her  hosbandj 
upon  an  hypothecation  of  her  personal  estate, 
may  not,  in  oquity,  hold  the  same  as  against  his 
oreditora.  Ftequtt  w/Swmij  A  Itlason's  €.  €.  R. 
444. 


A]>W3B3A3tY  FOS^SSSEON  DP  LANDS. 

1.  An  adversary  possession  of  fifty  years^ 
though  with  knowledge  of  a  better  title;  consti- 
tutes a  good  defence  against  that  title.  Alexan^ 
der  et  at.  v.  Pendleton^  8  Cranch,  462 ;  3  Coud. 
Rep.  216. 

"2.  A  purchaser,  without  notice,  has  a  right  to 
join  his  adversary  possession  to  the  ostensible 
adversary  possession  of  his  vendor^  so  as  to  eiva 
him  the  benefit  of  the  statute  of  limitations.  Ibid. 

3.  Under  the  act  of  assembly  of  Kentucky, 
entitled  ^'an  act  concerning  champerty  and  main- 
tenance," a  deed  will  pass  the  title  to  lands,  not- 
withstanding an  adverse  possession.  Wdden  ▼. 
Gratz,  1  Wheat.  292;  3  Cond.  Bep.  570. 

4.  An  adverse  possession  under  a  survey  pre- 
vious to  the  patent,  may  be  connected  with  the 
possession  after  the  patent,  so  as  to  come  within 
the  statute  of  limitations  of  Kentucky.    lhid» 

5.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty,;  bnt  a  silent  pos- 
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BeRBion,  accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his  co- 
tenant  that  his  possession  is  adverse,  ought  not 
to  be  construed  into  an  adverse  possession. 
M'Clung  V.  Rossj  5  Wheat.  116;  4  Cond.  Rep. 
603. 

6.  In  eieotment,  possession  accompanied  with 
a  claim  of  ownership  in  fee,  is  prima  facie  evi- 
dence of  such  an  estate.  In  such  a  case,  it  is 
not  the  possession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  tne  fee,  which  gives  this 
effect,  by  construction  of  law.  to  the  acts  of  the 
parties.    Jackson  v.  Potjter^  1  Paine,  C.  C.  R.  457. 

7.  But  such  effect  is  limited  to  the  claim  ac- 
tually made,  and  a  claim  cannot  be  afterwards 
set  up  for  the  purpose  of  aidine  the  first.    Ibid. 

8.  The  entry otone  heir  will  enure  to. the  be- 
nefit of  all;  and  if  the  entry  is  made  as  heir,  and 
without  claim  of  exclusive  title,  it  will  be  deemed 
an  entry,  not  adverse  to,  but  in  consonance  with 
the  rignts  of  the  other  heirs.  But  one  heir  may 
disseise  his  co-heirs,  and  hold  an  adverse  pos- 
session ai^ainst  them  as  well  as  a  stranger.  Ri" 
card  V.  Williams  et  d,  7  Wheat.  59 ;  5  Cond.  Rep. 
237. 

9.  Against  his  co-heirs  and  his  creditors,  an 
heir,  also  a  party,  may  afterwards,  by  disseisin 
of  his  co-heirs,  acquire  an  exclusive  possession 
upon  which  the  statute  will  run.  But  it  is  a 
general  rule  that  a  disseisor  cannot  qualify  his 
own  wrong,  but  must  be  considered  a  disseisor 
in  fee.    Ibid, 

10.  Where  the  defendant  in  ejectment  for 
lands  in  North  Carolina  has  been  m  possession 
under  title  in  himself  and  those  under  whom 
he  claims,  for  a  period  of  seven  years  and  up- 
wards, such  possession  is,  by  the  statute  of  limi- 
tations of  that  state,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  bring  himself,  by  positive  proof,  within 
some  of  the  disabilities  provided  for  W  toat  sta- 
tute. In  the  absence  of  such  proof,  the  title 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
incumbrancers,  that  a  recovery  obtained  by  the 
adverse  claimant  was  not  by  a  paramount  legal 
title..  SomenfilWs  ExWs.  v.  HomHton^  4  Wheat. 
230 ;  4  Cond.  Rep.  436. 

11.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  be  stopped 
only  by  an  actual  suit,  if  the  party  Claiming  un- 
der it  has  had  peaceable  possession  for  seven 
years.  But  this  cannot  occur,  if  the  part;^  hav- 
ing the  better  title  takes  actual  possession  in 
pursuance  of  his  right.  M^Clung  v.  jRosSj  5  Wheat. 
116;  4  Cond.  Rep.  603. 

12.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  a  possession  of  seven  years  is  a 
bar  only  under  a  grant  or  a  deed  founded  on  a 
grant.  Doe  ex  demise  of  Walker  v.  Turner ,  9 
Wheat.  541 ;  5  Cond.  Rep.  668. 

13.  In  Tennessee,  a  possession  of  seven  years 
under  a  sheriff's  deed,  which  is  void  for  want  of 
jurisdiction  in  the  court  under  whose  judgment 
the  sale  look  place,  will  be  protected  by  the  sta- 
tute of  limitations.    Ibid, 

14.  Kentucky. — ^Where  an  adverse  possession 
has  continued  for  twenty  years,  it  constitutes  a 


complete  bar  in  equity,  wherever  the  same  pos- 
session would  operate  at  law  to  bar  an  ejectment. 
Elmendarf  v.  Taylor,  10  Wheat.  152;  6  Cond. 
Rep.  47. 

15.  Under  the  statute  of  limitations  of  Penn- 
sylvania, of  March,  1785,  if,  at  the  time  the  law 
passed;  a  person  was  disseised,  he  was  bound  to 
oring  his  ejectment  within  fifteen  years;  if  the 
disseisin  occurred  afterwards,  the  statute  would 
not  be  a  bar  in  lei«8  than  twenty-one  years. 
Penn^s  Lessee  v.  Ingraham,  2  Wash.  C.  C.  R.  487. 

16.  Pennsylvania. — The  possession  of  a  dis- 
seisor, to  bar  the  plaintiff,  cannot  extend  beyond 
the  limits  of  the  particular  spot  occupied  by  him, 
and  the  legal  possession  of  the  right  owner  con- 
tinues unaffected  as  to  the  residue,  by  such  par 
tial  tortious  possession.  Lessee  of  Potts  v.  Gilbert^ 
3  Wash.  C.  C.  R.  475. 

17.  Pennsylvania. — ^To  confer  a  title  upon  the 
defendant,  under  the  statute  of  limitations,  his 
possession  must  continue  the  same  in  point  of 
locality  during  the  period  prescribed  by  the  sta- 
tute. A  possession  of  part  of  the  tract,  for  a 
period  short  of  that,  cannot  be  tacked  to  a  pos- 
session of  another  part,  so  as  to  make  out  the 
time.  Nor  can  the  possessions  of  different  intru- 
ders in  succession  upon  the  same  part  of  the 
tract  be  added  together,  to  create  a  title  in  the 
last  intruder.    Imd. 

18.  In  Tennessee,  a  naked  possession  by  a 
mere  trespasser  for  tne  term  of  seven  years,  will 
not,  under  the  acts  of  1715  and  1797,  bar  a  re- 
covery by  the  original  legal  owner.  Patton^s 
Lessee  v.  Hynes,  1  Cooke,  356. 

19.  Tennessee. — ^To  constitute  a  colour  of  title, 
there  need  not  be  a  remilar  chain  of  conveyances. 
If  the  possession  had  been  taken  in  such  a  way 
as  to  authorize  a  belief  that  the  possessor  ima- 
gined he  was  occupying  his  own  property,  that 
will  be  considered  colour  of  title.    Ibid. 

20.  Tennessee. — If  a  person  has  no  title,  but 
is  in  possession  by  the  consent  of  another  person, 
his  possession  may  be  connected  with  the  title 
of  such  other.    m'^Iver  v.  /{eogon,  1  Cooke,  366. 

21.  Possession  alone,  unexplained  by  collate- 
ral circumstances,  which  show  the  quality  and 
extent  of  the  interest  claimed,  evidences  no  more 
than  the  mere  fact  of  present  occupation  by  right. 
Ricard  v.  Williamsj  7  Wheat.  59 ;  5  Cond.  Rep. 
237. 

22.  Where  a  party  enters  into  possession  un- 
der a  recorded  deed  claiming  title  to  the  entirety, 
and  exercises  acts  of  ownership,  it  is  a  disseisin 
of  all  persons  who  claim  title  to  the  same  land, 
to  the  extent  of  the  boundaries  in  the  deed. 
Prescott  V.  Nevers^  4  Mason's  C.  C.  R.  326. 

23.  Mere  possession  of  land,  or  offering  to  sell 
it,  or  even  partial  sales  actually  made,  are  not 
alone  sufficient  to  authorize  a  presumption  of 
ownership;  for  these  may  be  tortious  acts  of  a 
possessor,  or  of  an  agent.  Lessee  of  Delancey  v. 
MKeen,  1  Wash.  C.  C.  R.  354. 

24.  New  York. — The  circumstance  that  one 
took  possession  of  unoccupied  land  as  contractor, 
to  transport  for  the  government  to  and  from  a 
fort  on  the  frontiers,  and  that  his  claim  compre* 
hended  the  fort  itself,  as  well  as  the  land  around 
it,  and  that  his  improvements  were  necessary  in 
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the  performance  of  his  contract,  were  considered 
evidence  that  he  did  not  ho]d  in  hostility,  but  in 
nbordination  to  the  rights  of  the  crown.  Fisher 
T.  Samdefif  1  Paine's  C.  C.  R.  55. 

25.  SooLh  Carolina. — ^When  a  tenant  disclaims 
to  hold  under  his  lease,  he  becomes  a  trespasser, 
and  his  possession  is  adverse,  and  as  open  to  the 
action  of  his  landlord  as  possession  acquired 
originally  by  wrong.  The  act  is  conclusive  on 
the  tenant.  He  cannot  revoke  his  disclaimer 
and  adverse  claim,  so  as  to  protect  himself  dur- 
ing the  nnexpired  time  of  the  lease.  He  is  a 
trespasser  on  nim  who  has  the  legal  title.  The 
relation  of  landlord  and  tenant  is  dissolved,  and 
each  party  is  to  stand  upon  his  right.  Willison 
V.  WatJans,  3  Peters,  43. 

26.  If  the  tenant  disclaims  the  tenure,  claims 
the  fee  adversely  in  right  of  a  third  person,  or  in 
his  own  nehij  or  attorns  to  another,  his  posses- 
sion then  becomes  a  tortious  one,  by  the  forfeit- 
ure of  his  right }  and  the  landlord's  right  of  entry 
is  complete,  and  he  may  sue  at  any  time  within 
the  period  of  limitation;  but  he  must  lay  his 
demise  of  a  day  subsequent  to  the  termination 
of  the  tenancy,  for  before  that  he  had  no  right 
of  entry.  By  bringing  his  ejectment,  he  disclaims 
the  tenancy  and  goes  for  the  forfeiture.  It  shall 
not  be  permitted  to  the  landlord  to  thus  admit 
that  there  is  no  tenure  subsisting  between  him 
and  the  tenant  which  can  protect  his  possession 
from  this  adversary  suit,  and  at  the  same  time 
recover  on  the  ground  of  there  being  a  tenure  so 
strong  as  that  he  cannot  set  up  his  adversary 
possession.    Ibid.  40. 

27.  Yenhont. — ^In  order  to  avail  himself  of  the 
bar  of  the  statute  of  limitations  of  Vermont,  the 
party  setting  up  possession  as  a  defence  in  an 
action  of  ejectment,  must  show  that  there  had 
been  an  actual  ouster  by  some  person  entering 
into  ptossession  adversely  to  the  plaintiffs.  Pr(h 
fagation  Society  v.  Town  of  Pawletj  4  Peters,  480. 

28.  Kentucky. — ^If  a  mere  trespasser,  without 
any  claim  or  pretence  of  title,  enters  into  land, 
and  holds  the  same  adversely  to  the  title  of  the 
owner,  it  is  an  ouster  or  disseisin  of  the  owner. 
Bat  in  such  case  the  possession  of  the  trespasser 
is  boanded  by  his  actual  occupancy,  and  conse- 
quently the  owner  is  not  disseised  except  as  to 
the  portion  so  occupied.  Lessee  of  Cflarke  v. 
Courtney,  6  Peters,  319. 

29.  Wnere  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-extensive  with  nis  deed  or  title ;  and  although 
the  deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  to  be 
disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualifications.  For  if  the  true  owner  be  at  the 
saine  time  in  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  then  his  seisin  ex- 
tends, by  construction  of  law,  to  all  the  land 
whicn  is  not  in  the  actual  possession  or  occu- 
pancy^ by  enclosure  or  otherwise,  of  the  partv 
60  claiming  under  a  defective  deea  or  title.  Ibid, 

30.  In  the  case  of  The  Society  for  propagating 
the  Gospel  v.  The  Town  of  Pawlet,  4  Peters^  480, 
the  court  held,  that  where  a  party  entered  as  a 
mere  trespasser,  without  title,  no  ouster  could 
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be  presumed  in  favour  of  such  a  naked  posses- 
sion ;  but  that  when  a  party  entered  under  a  title 
adverse  to  the  plaintiff,  it  was  an  ouster  of,  and 
an  adverse  possession  to  the  true  owner.  The 
doctrines  reco^ised  by  the  supreme  court  are 
in  harmony  with  those  established  by  the  au- 
thority of  other  courts,  especially  by  the  court  of 
Kentucky.    Ibid, 

31.  Pennsylvania. — An  unmolested  possession 
for  thirty  years  would  authorize  the  presumption 
of  a  srant.  Under  peculiar  circumstances,  a 
grant  has  been  presumed  from  a  possession  less 
than  the  number  of  years  required  to  bar  the 
action  of  ejectment  by  the  statute  of  limitations* 
Bardayv.  HowelVs  Lessee^  6  Peters,  498. 

32.  Kentucky. — In  the  case  of  Willison  v. 
Watkins,  3  Peters,  44,  this  court  considered  and 
declared  the  law  to  be  settled,  that  a  purchase 
by  a  tenant  of  an  adverse  title,  claiming  under 
or  attorning  to  it,  or  any  disclaimer  of  tenure, 
with  the  knowledge  of  the  landlord,  was  a  for- 
feiture of  his  term;  that  his  possession  became 
so  far  adverse,  that  the  act  of  limitations  would 
begin  to  run  in  his  favour  from  the  time  of  such 
foneiture;  and  the  landlord  could  sustain  an 
ejectment  against  him  without  notice  to  quit,  at 
any  time  before  the  period  prescribed  by  the 
statute  had  expired,  by  the  mere  force  of  the 
tenure,  without  any  other  evidence  than  the 
proof  of  the  tenancy )  but  that  the  tenant  could 
m  no  case  contest  the  right  of  his  landlord  to 
possession,  or  defend  himself  by  any  claim  or 
title  adverse  to  him,  during  the  time  which  the 
statute  has  to  run.  If  the  landlord,  under  such 
circumstances^  suffers  the  time  prescribed  by  the 
statute  of  limitations  to  run  out  without  making 
an  entry  or  bringing  a  sdit,  each  party  may  stand 
upon  his  right;  but,  until  then,  the  possession  of 
the  tenant  is  the  possession  of  the  landlord. 
Feyton  V.  Stithy  5  Petens,  485. 

33.  Kentucky. — ^The  assumption  that  there 
can  be  no  possession  to  defeat  an  adverse  title, 
except  in  one  or  other  of  these  ways,  that  is,  by 
an  actual  residence  or  enclosure,  is  a  doctrine 
wholly  irreconcilable  with  principle  and  author- 
ity. Nothing  can  be  more  clear  than  that  a  fence 
is  not  indispensable  to  constitute  possession  of  a 
tract  of  land.  The  erection  ol  a  fence  is  nothing 
more  than  an  act  pesumptive  of  an  intention  to 
assert  an  ownership  and  possession  over  the  pro- 
perty. But  there  are  many  other  acts,  which 
are  equally  evincive  of  such  an  intention  of  as- 
serting such  ownership  and  possession :  such  as 
entering  upon  land  and  making  improvements 
thereon,  raising  a  crop  of  com,  felling  and  selling 
the  trees  thereon,  under  colour  of  title.  Ellicott 
Y.Fearlf  10  Peters,  414. 

34.  An  entry  into  possession  of  a  tract  of  land, 
under  a  deed  containing  specific  metes  and 
bounds,  gives  a  constructive  possession  of  the 
whole  tract,  if  not  in  any  adverse  possession ; 
although  there  may  be  no  fence  or  enclosure 
round  the  ambit  of  the  tractjcmd  an  actual  resi- 
dence only  on  a  part  of  it.    To  constitute  actual 

Eossession,  it  is  not  necessary  that  there  should 
e  any  fence  or  enclosure  of  the  land.    Ibid. 

35.  Where  there  has  been  an  entry  on  land 
under  colour  of  title  by  deed,  the  possession  is 
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seBsion,  accompanied  with  no  act  which  can 
amount  to  an  ouster,  or  give  notice  to  his  co- 
tenant  that  his  possession  is  adverse,  ought  not 
to  be  construed  into  an  adverse  possession. 
M'Clung  V.  Ross,  5  Wheat.  116;  4  Cond.  Rep. 
603. 

6.  In  eieotment,  possession  accompanied  with 
a  claim  of  ownership  in  fee,  is  prima  facie  evi- 
dence of  such  an  estate.  In  such  a  case,  it  is 
not  the  possession  alone,  but  that  it  is  accompa- 
nied with  the  claim  of  tne  fee,  which  gives  this 
effect,  by  construction  of  law.  to  the  acts  of  the 
parties.    Jackson  v.  Poiffer,  1  Paine,  C.  C.  R.  457. 

7.  But  such  effect  is  limited  to  the  claim  ac- 
tually made,  and  a  claim  cannot  be  afterwards 
set  up  for  the  purpose  of  aiding  the  first.    Ibid. 

8.  The  entry  ofone  heir  will  enure  to  the  be- 
nefit of  all  ]  and  if  the  entry  is  made  as  heir,  and 
without  claim  of  exclusive  title,  it  will  be  deemed 
an  entry,  not  adverse  to,  but  in  consonance  with 
the  rijghts  of  the  other  heirs.  But  one  heir  may 
disseise  his  co-heirs,  and  hold  an  adverse  pos- 
session against  them  as  well  as  a  stmnger.  Ri- 
card  V.  Williams  et  al.  7  Wheat.  59 ;  5  Cond.  Rep. 
237. 

9.  Against  his  co-heirs  and  his  creditors,  an 
heir,  also  a  party,  may  afterwards,  by  disseisin 
of  his  co-heirs,  acquire  an  exclusive  possession 
upon  which  the  statute  will  run.  But  it  is  a 
geneml  rule  that  a  disseisor  cannot  qualify  his 
own  wrong,  but  must  be  considered  a  disseisor 
in  fee.    Ibid. 

10.  Where  the  defendant  in  ejectment  for 
lands  in  North  Carolina  has  been  m  possession 
under  title  in  himself  and  those  under  whom 
he  claims,  for  a  period  of  seven  years  and  up- 
wards, such  possession  is,  by  the  statute  of  limi- 
tations of  that  state,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  brin^  himself,  by  positive  proof,  within 
some  of  the  disabilities  provided  for  b^  tnat  sta- 
tute. In  the  absence  of  such  prool^  the  title 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
incumbrancers,  that  a  recovery  obtained  by  the 
adverse  claimant  was  not  by  a  paramount  legal 
title..  SomervilWs  ExWs,  t.  Hamilton,  4  Wheat. 
230;  4  Cond.  Rep.  436. 

11.  Under  the  statute  of  limitations  of  Ten- 
nessee, the  running  of  the  statute  can  be  stopped 
only  by  an  actual  suit,  if  the  party  claiming  un- 
der it  has  had  peaceable  possession  for  seven 
years.  But  this  cannot  occur,  if  the  party  hav- 
ing the  better  title  takes  actual  possession  in 
pursuance  of  his  right.  M^Clung  v.  Ross,  5  Wheat . 
116;  4  Cond.  Rep.  603. 

12.  Under  the  statute  of  limitations  of  Ten- 
nessee, of  1797,  a  possession  of  seven  years  is  a 
bar  only  under  a  grant  or  a  deed  founded  on  a 
grant.  Doe  ex  demise  of  Walker  v.  Turner,  9 
Wheat.  541 ;  6  Cond.  Rep.  668. 

13.  In  Tennessee,  a  possession  of  seven  years 
under  a  sheriff^s  deed,  which  is  void  for  want  of 
jurisdiction  in  the  court  under  M'hose  judgment 
the  sale  look  place,  will  be  protected  by  the  sta- 
tute of  limitations.    Ibid, 

14.  Kentucky. — ^Where  an  adverse  possession 
has  continued  for  twenty  years,  it  constitutes  a 


complete  bar  in  equity,  wherever  the  same  pos* 
session  would  operate  at  law  to  bar  an  ejectment. 
Elmendorf  v.  Taylor,  10  Wheat.  152;  6  Cond. 
Rep.  47. 

15.  Under  the  statute  of  limitations  of  Penn- 
sylvania, of  March,  1785,  if,  at  the  time  the  law 
passed,  a  person  was  disseised,  he  was  bound  to 
oring  his  ejectment  within  fifteen  years;  if  the 
disseisin  occurred  afterwards,  the  statute  would 
not  be  a  bar  in  less  than  twenty-one  years. 
Penn's  Lessee  v.  Ingraham,  2  Wash.  C.  C.  R.  487. 

16.  Pennsylvania. — The  possession  of  a  dis- 
seisor, to  bar  the  plaintiff,  cannot  extend  beyond 
the  limits  of  the  particular  spot  occupied  by  him, 
and  the  legal  possession  of  the  right  owner  con- 
tinues unaffected  as  to  the  residue,  by  such  par 
tial  tortious  possession.  Lessee  of  Potts  v.  Gilbert, 
3  Wash.  C.  C.  R.  475. 

17.  Pennsylvania. — To  confer  a  title  upon  the 
defendant,  under  the  statute  of  limitations,  his 
possession  must  continue  the  same  in  point  of 
locality  during  the  period  prescribed  by  the  sta- 
tute. A  possession  of  part  of  the  tract,  for  a 
period  short  of  that,  cannot  be  tacked  to  a  pos- 
session of  another  part,  so  as  to  make  out  the 
time.  Nor  can  the  possessions  of  different  intru- 
ders in  succession  upon  the  same  part  of  the 
tract  be  added  together,  to  create  a  title  in  the 
last  intruder.    Ibid, 

18.  In  Tennessee,  a  naked  possession  by  a 
mere  trespasser  for  tne  term  of  seven  years,  wiJl 
not,  under  the  acts  of  1715  and  1797,  bar  a  re- 
covery by  the  original  legal  owner.  Patton^s 
Lessee  v.  Hynes,  1  Cooke,  356. 

19.  Tennessee. — To  constitute  a  colour  of  title, 
there  need  not  be  a  regular  chain  of  conveyances. 
If  the  possession  had  been  taken  in  such  a  way 
as  to  authorize  a  belief  that  the  possessor  ima- 
gined he  was  occupying  his  own  property,  that 
will  be  considered  colour  of  title.    Ibid, 

20.  Tennessee. — If  a  person  has  no  title,  bot 
is  in  possession  by  the  consent  of  another  person, 
his  possession  may  be  connected  with  the  title 
of  such  other.    m'-Iver  v.  Reagan,  1  Cooke,  366. 

21.  Possession  alone,  unexplained  by  collate- 
ral circumstances,  which  show  the  quality  and 
extent  of  the  interest  claimed,  evidences  no  ipore 
than  the  mere  fact  of  present  occupation  by  right. 
Ricard  v.  Williams,  7  Wheat.  59  :  5  Cond.  Rep. 
237. 

22.  Where  a  party  enters  into  possession  un- 
der a  recorded  deed  claiming  title  to  the  entirety, 
and  exercises  acts  of  ownership,  it  is  a  disseisin 
of  all  persons  who  claim  title  to  the  same  land, 
to  the  extent  of  the  boundaries  in  the  deed. 
Prescott  V.  Nevers,  4  Mason's  C.  C.  R.  326. 

23.  Mere  possession  of  land,  or  offering  to  sell 
it,  or  even  partial  sales  actually  made,  are  not 
alone  sufficjent  to  authorize  a  presumption  of 
ownership;  for  these  may  be  tortious  acts  of  a 
possessor,  or  of  an  agent.  Lessee  of  Delanceji  v. 
M'Keen,  1  Wash.  C.  C.  R.  354. 

24.  New  York.— The  circumstance  that  one 
took  possession  of  unoccupied  land  as  contractor, 
to  transport  for  the  government  to  and  from  a 
fort  on  the  frontiers,  and  that  his  claim  compre" 
hended  the  fort  itself,  as  well  as  the  land  around 
it,  and  that  his  improvements  were  necessary  in 
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tlie  performance  of  his  contract,  were  considered 
evidence  that  he  did  not  hold  in  hostility,  but  in 
ttbordination  to  the  rights  of  the  crown.  Fisher 
V,  Eamden^  1  Paine's  C.  C.  R.  55. 

25.  Sooth  Carolina. — ^When  a  tenant  disclaims 
to  hold  under  his  lease,  he  becomes  a  trespasser, 
and  his  possession  is  adverse,  and  as  open  to  the 
actioo  of  his  landlord  as  possession  acquired 
oiiginally  by  wrong.  The  act  is  conclusive  on 
the  tenant.  He  cannot  revoke  his  disclaimer 
and  adverse  claim,  so  as  to  protect  himself  dur- 
ing the  unexpired  time  of  the  lease.  He  is  a 
trespasser  on  nim  who  has  the  legal  title.  The 
relation  of  landlord  and  tenant  is  dissolved,  and 
each  party  is  to  stand  upon  his  right.  Willison 
V.  Watkins^  3  Peters,  43. 

26.  If  the  tenant  disclaims  the  tenure,  claims 
the  fee  adversely  in  right  of  a  third  person,  or  in 
his  own  riffht,  or  attorns  to  another,  his  posses- 
sion then  becomes  a  tortious  one,  by  the  forfeit- 
ure of  his  right ;  and  the  landlord's  right  of  entry 
is  complete,  and  he  may  sue  at  any  time  within 
the  period  of  limitation;  but  he  must  lay  his 
demise  of  a  day  subsequent  to  the  termination 
of  the  tenancy,  for  before  that  he  had  no  right 
of  entry.  By  bringing  his  eiectment,  he  disclaims 
the  tenancy  and  goes  for  tne  forfeiture.  It  shall  > 
not  be  permitted  to  the  landlord  to  thus  admit 
that  there  is  no  tenure  subsisting  between  him 
and  the  tenant  which  can  protect  his  possession 
from  this  adversary  suit,  and  at  the  same  time 
recover  on  the  ground  of  there  bein^  a  tenure  so 
strong  as  that  he  cannot  set  up  his  adversary 
possession.     Ibid,  40. 

27.  Verihont. — ^In  order  to  avail  himself  of  the 
bar  of  the  statute  of  limitations  of  Vermont,  the 
party  setting  up  possession  as  a  defence  in  an 
action  of  ejectment,  noust  show  that  there  had 
been  an  actual  ouster  by  some  person  entering 
into  possession  adversely  to  the  plaintiffs.  Pro* 
fogation  Society  v.  Tovm  of  Pawlet,  4  Peters,  480. 

28.  Kentucky. — If  a  mere  trespasser,  without 
any  claim  or  pretence  of  title,  enters  into  land, 
and  holds  the  same  adversely  to  the  title  of  the 
owner,  it  is  an  ouster  or  disseisin  of  the  owner. 
But  in  such  case  the  possession  of  the  trespasser 
is  bounded  by  his  actual  occupancy,  and  conse- 
quently the  owner  is  not  disseised  except  as  to 
the  portion  so  occupied.  Lessee  of  Clarke  v. 
Cour/fi^.  5  Peters,  319. 

29.  Wnere  a  person  enters  into  land  under  a 
deed  or  title,  his  possession  is  construed  to  be 
co-extensive  with  nis  deed  or  title ;  and  although 
the  deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  wiU  be  deemed  to  be 
disseised  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This,  however,  is  subject  to  some 
qualifications.  For  if  the  true  owner  be  at  the 
same  time  in  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  then  his  seisin  ex- 
tends, by  construction  of  law,  to  all  the  land 
which  is  not  in  the  actual  possession  or  occu- 
pancy^, by  enclosure  or  otherwise,  of  the  partv 
so  claiming  under  a  defective  deed  or  title.  Ibid. 

30.  In  tne  case  of  The  Society  for  propagating 
the  Gospel  v.  The  Town  of  Pawlet,  4  Peters,  480, 
the  court  held,  that  where  a  party  entered  as  a 
mere  trespasser,  without  title,  no  ouster  could 
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be  presumed  in  favour  of  such  a  naked  posses- 
sion; but  that  when  &  P^rty  entered  under  a  title 
adverse  to  the  plaintiff,  it  was  an  ouster  of,  and 
an  adverse  possession  to  the  true  owner.  The 
doctrines  reco^ised  by  the  supreme  court  are 
in  harmony  with  those  established  by  the  au- 
thority of  other  courts,  especially  by  the  court  of 
Kentucky.    Ibid. 

31.  Pennsylvania. — ^An  unmolested  possession 
for  thirty  years  would  authorize  the  presumption 
of  a  grant.  Under  peculiar  circumstances,  a 
grant  has  been  presumed  from  a  possession  less 
than  the  number  of  years  required  to  bar  the 
action  of  ejectment  by  the  statute  of  limitations* 
Bardayy.  HoweWs  Lessee,  6  Peters,  498. 

32.  Kentucky. — In  the  case  of  Willieon  v, 
Watkins,  3  Peters,  44,  this  court  considered  and 
declared  the  law  to  be  settled,  that  a  purchase 
by  a  tenant  of  an  adverse  title,  claiming  under 
or  attorning  to  it,  or  any  disclaimer  of  tenure^ 
with  the  knowledge  of  the  landlord,  was  a  for- 
feiture of  his  term ;  that  his  possession  became 
so  far  adverse,  that  the  act  oi  limitations  would 
begin  to  run  in  his  favour  from  the  time  of  such 
foneiture;  and  the  landlord  could  sustain  an 
ejectment  against  him  without  notice  to  quit,  at 
any  time  before  the  period  prescribed  by  the 
statute  had  expired,  by  the  mere  force  of  the 
tenure,  without  any  other  evidence  than  the 
proof  of  the  tenancy ;  but  that  the  tenant  could 
m  no  case  contest  the  right  of  his  landlord  to 
possession,  or  defend  himself  by  any  claim  or 
title  adverse  to  him,  during  the  time  which  the 
statute  has  to  run.  If  the  landlord,  under  such 
circumstances^  suffers  the  time  prescribed  by  the 
statute  of  limitations  to  run  out  without  making 
an  entry  or  bringing  a  sdit,  each  party  may  stand 
upon  his  right;  but,  until  then,  the  possession  of 
the  tenant  is  the  possession  of  the  landlord. 
Peyton  y.Stith,  5  Peters,  485. 

33.  Kentucky. — The  assumption  that  there 
can  be  no  possession  to  defeat  an  adverse  title, 
except  in  one  or  other  of  these  ways,  that  is,  by 
an  actual  residence  or  enclosure,  is  a  doctrine 
wholly  irreconcilable  with  principle  and  author- 
ity. Nothing  can  be  more  clear  than  that  a  fence 
is  not  indispensable  to  constitute  possession  of  a 
tract  of  land.  The  erection  ol  a  fence  is  nothing 
more  than  an  act  presumptive  of  an  intention  to 
assert  an  ownership  and  possession  over  the  pro- 
perty. But  there  are  many  other  acts,  which 
are  equally  evincive  of  such  an  intention  of  as- 
serting such  ownership  and  possession ;  such  as 
entering  upon  land  and  making  improvements 
thereon,  raising  a  crop  of  com,  felling  and  selling 
the  trees  thereon,  under  colour  of  tide.  Ellicott 
y.  Pearl,  10  Peters,  414. 

34.  An  entry  into  possession  of  a  tract  of  land, 
under  a  deed  containing  specific  metes  ana 
bounds,  gives  a  constructive  possession  of  the 
whole  tract,  if  not  in  any  adverse  possession ; 
although  there  may  be  no  fence  or  enclosure 
round  the  ambit  of  the  tract,  and  an  actual  resi- 
dence only  on  a  part  of  it.  To  constitute  actual 
possession,  it  is  not  necessary  that  there  should 
be  any  fence  or  enclosure  of  the  land.    Ibid, 

35.  Where  there  has  been  an  entry  on  land 
under  colour  of  title  by  deed,  the  possession  is 
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deemed  to  extend  to  the  bounds  of  that  deed ; 
althoagh  the  actual  settlement  and  iraptiovements 
were  on  a  small  parcel  only  of  the  tract.  In 
SQoha  case,  where  there  is:  na  adverse  posBe»> 
sion,  the  law  construes  the  entry  tu  be  co-exten- 
sive with  the  grant  te  the  party,  upon  the  ffround 
that  it  is  his  dear  intention  to  assert  sueu  pos» 
session.    Und, 

36.  The  demandants  in  a  writ  of  right  claimed 
adirersely  to  all  the  tenants^  upoa  a  title  inde- 
pendent and  distinct  from  theirs.  The  tenants 
all  claimed  under  an  adrerse  title  by  deed  for 
seven  thousand  acres;  that  is,  under  a  title  com^^ 
men  to  them  all.  The  demandants  could  not 
recover  any  of  the-  tract  in  controversy,  unless 
they  were  seised  thereof  within  thirty  years,  the 
nenod  prescribed'  by  the  statute  or  limitations 
tor  writs  of  right  I^  therefore,  there  had  been 
thttty  years'  adverse  possession  of  the  paititular 
tract  in  controversy^  Iby  any  of  the  tenants,  the 
demandants  fisiled  m  their  suit,  and  were  de- 
baoired'  from)  any  recovery.    Ibid. 

37.  The^coort  instructed  the- jnry^  that  if  they 
should  find  that  the  paient  for  the  land^  under 
which*  the  title'  of  the^  tenants  was  derived,  did 
not  cover  all  the  land,  yet,  if  they  find  fromihe 
evidence  that  the  tenants,  or  anT  of  them,  or 
those  claiming  under  theno^  have  had  possession 
of  the  land  m  contest  for  thirty  years  next  before 
the  commencement  of  the  demandants'  suit^  they 
must  find  for  the  tenants.    This  was  correct. 

md. 


AFFIDAVIT. 

1.  The  affidavit  of  the>  party  himself,  that  his 
impression  is^  that  he  tore*  up  the^  paper  contain«> 
ing  the  contract,  after  it  had  been  carried  into 
execution,  believing  it  of  no  further  consequence, 
and  that  if  he  did  not  tear  it  up,  it  has  become 
lost  or  mislaid,  and  that  he  has  searched  for  it 
among  his  papers  repeatedly  and  cannot  find  it, 
furnishes  a  sufficient  ground  for  the  introduction 
of  secondary  evidence.  Riggs^  ▼.  Tayloej  9 
Wheat.  483  r  5  Cond.  fiep.  64d. 

2.  The  affidavit  of  a  party  to  a  cause,  ofiered 
to  establish  the  loss  of  an  original  eontmct,  in 
order  to  let  in  secondary  evidence- of  it#  contents, 
is  admissible.  If  this  were  not  so,  the  loss  of  a 
written  oonttact,  the  contents  of  which  are  well 
known  to  others,  or  a  copy  of  which  could  be 
proved,  would  amount  to  a  complete  loss  of  the 
rights  of  the  party,  at  least  in  a  court  of  common 
law.     Tayloe  v.  Riggs,  1  Peters,  691. 

3.  The  plaintifif  was  admitted  to  amend  his 
afiidavit,  and  being  sworn  at  the  instance  of  the 
defendant,  he  was  permitted  to  state  that  a  par- 
ticular item  of  his  claim  had  not  been  passed 
upon  by  arbitrators  who  had  examined  tne  ac- 
count. KetUmd  v.  The  Mm?r,  of  Lobwing.  2 
Wash.  C.  C.  R.  201. 

4.  Affidavits  sworn  to  before  a  state  magistrate, 
are  lawfully  taken  in  cases  in  which,  by  the 
regulations  of  the  treasury  department,  they 
were  received  as  evidence  of  claims  on  the 


United-  States.    UniHeA  Sm»  t.  JBotl^,  9  Peten^ 

238. 

5.  If  in  maleiDg  such  an  affidavit,  the  afiiaot 
swears  falsely,  he  is  liable  to  be  punished  in  a 
prosecution'  instilioled  by  the  United  States  under 
the  third  section  of  the>  act  of  eongress  of  March  I, 
1823,  relative  to  false  swearing)  touching  the 
expenditure  of  public  money,  or  in  support  of 
any  claim  on  tiie  United  States.    Ibid, 

6^.  It  is  a  aound  rule,  that  ne  man  can  be  a 
witness  in  his  own  cause ;  but  many  collateral 
questions  arise  in  the  proffrese  of  a  cause,  to 
wliieh  the  rulo'does  not  apply.  Questions  which 
do  not  involve  the  matter  in  controversy,  but 
matter  which  is  auxi^ry  to-  the  trial,  and  which 
facilitates  the  preparation  for  it,  often  depend 
on  the^  oalh  of^the  party.  An  affidavit  of  the 
materiality  of  a  wimess^  for  the  purpose  of  ob- 
taining a  continvanee^  a  connBtssion  to  take  his 
deposition,  or  an  affidavit  of  his  inability  lo  at- 
tend, is  usually  made  by  the  party,  and  received 
without  objection .  On  many  inctdental  questions, 
which  are  addressed  to<  the  court,  and  do  not 
affect  the  issue  to  be  tried  by  the  jury,  the  affi- 
davit of  the  party  is  received.     Ibid.  596. 

7.  The  testimony  which  establi^es  the  loss 
of  a  paper  is  addressed  to  the  court,  and  does 
not  rdate  to  the  contents  of  the  paper.  It  is  a 
fact  which  may  be  important,  as  letting  the  party 
in  to  prove  the  justice  of  the  cause,  but  does  not 
itself  prove  any  thing  in  the  cause.    lUd.  597. 

8.  it  is  sufficient  for  one  party  to  suggest  that 
the  other  is  in  possession  of  a  paper,  which  he 
has,  under  the  act  of  congress,  giren  him  notice 
to  produce  at  the  trial,  without  ofiering  other 
proof  of  the  fact^  and  the  party  so  called  upon 
must  dischatge  himself  of  the  consequences  of 
not  producing  it,  by  affidavit,  or  other  proof,  that 
he  has  it  not  in  his  power  to  produce  it.  Hyte 
V.  Broum^  1  Wash.  C.  C.  R.  298. 

9.  When  an  affidavit  purports  to  be  taken  be* 
fore  an  individual^  who  calls  himself  a  magistrate, 
and  a  certificate  is  produced  from  the  govenior, 
certifying  that  a  person  of  that  name  is  a  magis- 
trate, the  pa{)er  is  not  sufficiently  authenticated, 
inasmuch  as  it  does  not  set  forth  that  the  person 
who  actually  administered  the  oath  is  a  magis- 
trate.    1  Burr's  Trial,  99. 

10.  An  affidavit  by  defendant,  stating  that  a 
material  witness  was  absent,  had  been  sick,  and 
promised  to  attend  the  trial,  is  a  ground  for  a 
continuance,  there  having  been  no  previous  delay 
on  the  part  of  defendant.  The  court  compel  a 
disclosure  of  the  testimony,  in  order  to  judge  of 
its  materiality.  Simms*  Lessee  v.  Irvine^  3  Dall. 
426 ;  1  Cond.  Rep.  198. 

11.  Where  an  affidavit  is  relied  upon  for  the 
continuance  of  a  cause,  the  court  will  not  ^  oiit 
of  it  to  hear  any  ore  tenus  explanations.  ^^^ 
V.  Barlter,  3  Day's  Rep.  280. 

12.  Where  the  plamtiff,  on  a  rule  to  show 
cause  of  action,  produces  a  positive  affidavit  of 
the  debt,  the  defendant  cannot  relieve  himself 
from  the  necessity  of  giving;  bail,  by  proving  that 
the  plaintiff  had  sued  him  in  another  court. 
Post  Y.Sarmiento,  2  Wash.  C.  C.  R.  198. 

18.  In  every  case  of  a  motion  to  the  court  w 
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a  cassetur^  the  facts  on  which  it  is  grounded 
znnat  be  proved  by  affidavit.  U.  8.  t.  Coolidgef 
2  Gallis.  a  C.  R.  367. 

14.  On  a  rule  on  the  plaintiff  to  show  hia  oaase 
o£  action,  who  thereupon  files  a  positive  affidavit 
of  the  debt,  the  court  will  not  order  the  party 
making  the  affidavit  to  be  emmioed  inoourt; 
no  ground  appearing  to  justify  a  suspicion  that 
the  debt  was  not  due.  Cluuttpon  r.  How,  4 
Wash.  C.  C.  B.  325. 

15.  The  defendants  cannot  put  in  new  rebuts 
ting  evidence  to  affidavits  of  the  plain  tifi^  offered 
in  reply  to  those  first  offered  by  the  defendants. 
Amts  V.  Howard^  I  Sumner's  Rep.  482. 

16.  The  affidavit  of  a  partj  interested,  taken 
without  cross-examination,  is  competent  evi- 
dence on  a  motion,  for  an  order  on  the  opposite 
pacty  to  produce  books  and  writingSi  under  the 
provisions  of  the  act  of  the  24lh.  September, 
1799.  United  States  v.  Twenty>  Packages  ofGoods^ 
Gilpin's  D.C.  R.  31L 

17.  When  in  acts  subsequent  to  that  of  the  3d 
of  Marchj  1817,  the  collector  of  the  customs 
may  adm mister  an  oath,  or  perform  any  other 
act,  it  was  unnecessary  to  auihorize  the  deputy 
coUector,  for  it  follows  of  course.  United  States 
V.  Barton^  Gilpin's  D.  C.  R.  446. 

18.  Ofi  a  rule  to  show  cause  why  the  defendant 
ahaJI  not  be  discharged  on  common  bail,  if  the 
affidavit  be  positive  on  the  face  of  it,  the  court 
will  not  put  interrogatories  to  the  afiiant.  Oliver 
T.  Parisiy  2  Wash.  C.  C.  R.  482: 

19.  The  affidavit  on  which  the  court  will  dis- 
charge on  common  bail,  ought  to  state  positively, 
and  not  doubtfully,  the  circumstances.  Crntg  v. 
Brown,  1  Peters'  C.  C.  R.  352. 

20.  The  defendant,  when  the  case  was  called 
for  trial,  swore  that  he  had  been  informed  that 
a  particular  individual,  who  resided  in  New 
York,  was  a  material  witness  for  him,  and  on  the 
rejection  of  this  affidavit,  immediately  made 
another,  stating  expresslj^  that  the  witness  was 
material,  the  court  considering  that  both  the 
affidavits  were  but  as  one,  refused  to  postpone 
the  trial,  they  amounting  only  to  hearsay  evi- 
dence.   HoUingsvforth  v.  Duane^  Wallace's  C. 

C.  R.  46. 

21.  An  affidavit  of  a  party  interested  in  the 
snit.  without  a  cross-examination,  is  competent 
eviaence,  on  a  motion  under  the  act  of  congress 
of  1789,  the  judiciary  act,  for  an  order  on  the 
adverse  party  to  produce  books,  papers.  &c. 
The  United  States  v.  Packages  of  (xoods,  Gilpin's 

D.  C.  R.  34. 

22.  Where,  under  the  statutes  of  the  United 
States,  a  collector  of  the  customs  has  authority 
to  administer  an  oath,  the  authority  extends  to 
the  deputy  collector.  The  United  States  v. 
Barton^  Gilpin's  D.  C.  R.  446. 

23.  An  affidavit  to  hold  to  bail  must  be  posi- 
tive; and  the  indebtment,  under  the  statute  of 
Illinois,  must  be  stated  from  the  knowledge  of 
the  affiant.  Wright  et  al.  v.  Cogswell^  1  McLean, 
C.  C.  R.  471. 

24.  A  plea  of  the  general  issue  to  an  action 
founded  upon  a  written  instrument,  by  the  rule 
of  the  court,  must  be  sworn  to.  Thomas  v.  Clark^ 
2  M'Lean,  C.  C.  R.  194.  1 


AFRICANS  OF  THE  AMISTAD, 

1.  The  Spanish  schooner  Amistad,  on  the  27th 
day  of  June,  1839,  cleared  out  from  Havana,  in 
Cuba,  for  Puerto  Principe,  in  the  same  i^and. 
having  on  board  Captain  Ferrei^  and  Ruiz  and 
Montez,  Spanish  subjects.    Oiptain  Ferrer  had 
on  board  Antonio,  a  slave  ]  Ruiz  had  forty-nine 
negroes ;  Montez  had  four  negroes,  which  were 
claimed  by  them  as  slaves,  and  stated  to  be 
their  property,  in  passports  or  documents,  signed 
by  the  Gjovemor-General  of  Cuba.     In  fact, 
these  African  negroes  had  been,  a  very  short 
time  before  they  were  put  on  board  the  Ami« 
stad^  brought  into  Cuba,  by  Spanish  slave-traders^ 
in  direct  contravention  of  the  treaties  between 
Spain  and  Great  Britain,  and  in  violation  of  the 
laws  of  Spain.    On  the  voyage  of  the  Amistad, 
the  negroes  rose,  killed  the  captain,  and  toolc 
possession  of  the  vessel.    They  spared  the  lives 
of  Ruiz  and  Montez,  on  condition  that  they 
would  aid  in  steering  the  Amistad  for  the  coast 
of  Africa,  or  to  some  place  where  negro  slavery 
was  not  permitted  by  the  laws  of  the  country. 
Ruiz  and  Montez  deceived  the  negroes,  who 
were  totally  ienorant  of  navigation,  and  steered 
the  Amistad  tor  the  United  States;  and  she  ar- 
rived off  Long  Island,  in  the  state  of  New  York, 
on  the  26th  of  August,  and  anchored  within 
half  a  mile  of  the  shore.    Some  of  the  negroes 
went  on  shore,  to  procure  supplies  of  water  and 
provisions,  ana  the  vessel  was  then  discovered 
by  the  United  States  brig  Washington.    Lieute- 
nant Gcilney,  commanding  the  Washington,  as- 
sisted by  his  officers  and  crew,  took  possession 
of  the  Ajnistad,  and  of  the  negroes  on  shore  and 
in  the  vessel,  brought  them  into  the  district  of 
Connecticut,  and  there  libelled  the  vessel,  the 
cargo,  and  the  negroes  for  salvage.    Libels  for 
salvage  were  also  presented  in  the  district  court 
of  the  United  States  for  the  district  of  Connec- 
ticut, by  persons  who  had  aided,  as  they  alleged, 
in  capturing  the  negroes  on  shore  on  Long  Island, 
and  contributed  to  the  vessel,  cargo,  and  negroes 
being  taken  into  possession  by  the  brig  Wash* 
ington.    Ruiz  and  Montez  filed  claims  to  the 
ne&pioes  as  their  slaves,  and  prayed  that  they, 
and  parts  of  the  cargo  of  the  Amistad,  might  be 
delivered  to  them,  or  to  the  representatives  of 
the  crown  of  Spain.    The  attorney  of  the  dis- 
trict of  Connecticut  filed  an  information,  stating 
that  the  minister  of  Spain  had  claimed  of  the 
government  of  the  United  States  that  the  vessel, 
cargo,  and  slaves  should  be  restored,  under  the 

S revisions  of  the  treaty  between  the  United 
tates  and  Spain,  the  same  having  arrived  within 
the  limits  and  jurisdiction  of  the  United  States, 
and  had  been  taken  possession  of  by  a  public 
armed  vessel  of  the  United  States,  under  such 
circumstances  as  made  it  the  duty  of  the  United 
States  to  cause  the  same  to  be  restored  to  the 
true  owners  thereof.  The  information  aslted 
that  the  court  would  make  such  an  order  as 
would  enable  the  United  States  to  comply  with 
the  treaty;  or,  if  it  should  appear  that  tne  ne- 
groes had  been  brought  from  Africa,  in  violation 
of  the  laws  of  the  United  States,  that  the  court 
would  make  an  order  for  the  removal  of  the 
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negroes  to  Africa,  according  to  the  laws  of  the 
United  States.  A  claim  for  Antonio  was  filed  by 
the  Spanish  consul,  on  behalf  of  the  representa- 
tives of  Captain  Ferrer,  and  claims  are  also  filed 
by  merchants  of  Cuba  for  parts  of  the  cargo  of 
the  vessel,  denying  salvage,  and  asserting  their 
right  to  have  them  delivered  to  them  under  the 
treaty.  The  negroes,  Antonio  excepted,  filed  an 
answer  denying  that  they  were  slaves,  or  the 
property  of  Kuiz,  or  Montez ;  and  denying  the 
right  of  the  court,  under  the  constitution  and 
laws  of  the  United  States,  to  exercise  any  juris- 
diction over  their  persons.  They  asserted  that 
they  were  native  freebom  Africans,  and  ought 
of  right  to  be  free ;  that  they  had  been,  in  April. 
1839,  kidnapped  in  Africa,  and  had  been  carriea 
in  a  vessel  engaged  in  the  slave-trade  from  the 
coast  of  Africa  to  Cuba,  for  the  purpose  of  being 
sold  'y  and  that  Ruiz  and  Montez,  knowing  these 
facts,  had  purchased  them,  put  them  on  board 
the  Amistaui,  intending  to  carry  them,  to  be  held 
as  slaves  for  life,  to  another  part  of  Cuba ',  and 
that,  on  the  voyage,  they  rose  on  the  master, 
took  possession  of  tne  vessel,  and  were  intend- 
ing to  proceed  to  Africa,  or  to  some  free  state, 
when  they  were  taken  possession  of  by  the 
United  States'  armed  vessel,  the  Washington. 
After  evidence  had  been  given  by  the  parties, 
and  all  the  documents  of  the  vessel  and  cargo, 
with  the  alleged  passports,  and  the  clearance 
from  Havana,  had  been  produced,  the  district 
court  made  a  decree,  by  which  all  claims  to  sal- 
vage of  the  negroes  were  rejected,  and  salvage, 
amounting  to  one-third  of  the  vessel  and  caigo, 
was  allowed  to  Lieutenant  Gredney,  and  the  offi- 
cers and  crew  of  the  Washington.  The  claim 
of  the  representatives  of  Captain  Ferrer  to  An- 
tonio, was  allowed:  the  claims  of  Ruiz  and 
Montez  being  included  in  the  claim  of  the  Spa- 
nish consul,  and  of  the  minister  of  Spain,  to  the 
negroes  as  slaves,  or  to  have  them  delivered  to 
the  Spanish  minister,  under  the  treaty,  to  be 
sent  to  Cuba,  were  rejected ;  and  the  court  de- 
creed that  the  negroes  should  be  delivered  to  the 
President  of  the  United  States,  to  be  sent  to 
Africa,  pursuant  to  the  act  of  congress  of  3d 
March,  1819.  From  this  decree  the  district  at- 
torney of  the  United  States  appealed  to  the  cir- 
cuit court,  except  so  far  as  the  same  related  to 
•  Antonio.  The  owners  of  the  cargo  of  the  Ami- 
stad  also  appealed  from  that  part  of  the  decree 
\7hich  allowed  salvage  on  their  goods.  Ruiz 
or  Montez  did  not  appeal,  nor  did  the  represen- 
tatives of  the  owner  of  the  Amistad.  Tne  cir- 
cuit court  of  Connecticut,  by  a  pro  forma  decree, 
affirmed  the  decree  of  the  district  court,  reserv- 
ing the  Question  of  salvage  on  the  merchandise 
on  board  the  Amistad.  The  United  States  ap- 
pealed from  this  decree.  The  decree  of  the  cir- 
cuit court  was  affirmed,  saving  that  part  of  the 
same  which  directed  the  negroes  to  be  delivered 
to  the  President  of  the  United  States,  to  be  sent 
to  Africa,  which  was  reversed,  and  the  negroes 
were  declared  to  be  free.  The  United  States  v. 
The  Amistad,  15  Peters,  518. 

2.  The  negroes  were  never  the  lawful  slaves 
of  Ruiz  or  Montez,  or  of  any  other  Spanish  sub- 
ject.  They  are  natives  of  Africa,  and  were  kid- 


nanped  there,  and  unlawfully  transported  to 
CuImi,  in  violation  of  the  laws  and  treaties  of 
Spain,  and  of  the  most  solemn  edicts  and  deda^ 
rations  of  that  government.    Ibid, 

3.  The  language  of  the  treaty  with  Spain  of 
1795,  requires  the  proprietor  <Mo  make  due  and 
sufficient  proof  of^his  property;  and  that  proof 
cannot  be  deemed  either  due  or  sufficient,  which 
is  stained  with  fraud.    Ibid, 

4.  Supposing  the  African  negroes  on  board 
the  Amistad  not  to  be  slares,  but  Kidnapped  and 
free  negroes,  the  treaty  with  Spain  cannot  be 
obligatory  upon  them  j  and  the  United  States  are 
bound  to  respect  their  riehts,  as  much  as  those 
of  Spanish  subjects.  The  conflict  of  rights  be- 
tween the  parties,  under  such  circumstances, 
becomes  positive  and  inevitable,  and  must  be 
decided  upon  the  invariable  principles  of  justice 
and  international  law.    Ibid. 

5.  There  is  no  ground  to  assert,  that  the  case 
of  the  negroes  who  were  on  board  of  the  Ami- 
stad comes  within  the  provisions  of  the  act  of 
congress  of  1799.  or  oi  any  other  of  the  pro- 
hibitory slave-traae  acts.  These  negroes  were 
never  taken  from  Africa,  or  brought  to  the  United 
States,  in  contravention  of  these  acts.  When 
the  Amistad  arrived  she  was  in  possession  of  the 
negroes,  asserting  their  freedom,  and  in  no  sense 
could  possibly  intend  to  import  themselves  into 
the  United  States  as  slaves,  or  for  sale  as  slaves. 
Ibid. 

6.  There  is  no  pretence  to  say  the  negroes  of 
the  Amistad  are  '^  pirates''  and  "  robbers,"  as 
they  were  kidnapped  Africans,  who,  by  the  laws 
of  Spain  itself,  were  entitled  to  their  freedom. 
Ibid. 
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1.  General  Principles. 

1.  It  is  believed  to  be  a  general  rule,  that  an 
agent  with  limited  powers  cannot  bind  his  prin- 
cipal, when  he  transcends  his  power.  It  would 
seem  to  follow,  that  a  person  transacting  busi- 
ness with  him,  on  the  credit  of  his  principal,  is 
bound  to  know  the  extent  of  his  authority ;  yet, 
if  the  principal  has,  by  his  declarations  or  con- 
duct, authorized  the  opinion  that  he  had  given 
more  extensive  powers  to  his  agent  than  were 
in  fact  given,  he  would  not  be  permitted  to  avail 
himself  of  the  imposition,  and  to  protest  bills, 
the  drawing  of  which  his  conduct  has  sanctioned. 
Schimmelpennich  et  al.  v.  Bayard  et  a2.,  1  Peters, 
264. 

2.  An  agent  for  collecting  of  debts  merely,  is 
not  a  factor,  within  the  meaning  of  the  13th 
sect,  of  the  Virginia  act  of  limitations.  Hophrh 
V.  Bell^  3  Cranch,  454;  1  Cond.  Rep.  595. 

3.  If  an  agent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is  in  equity 
a  trustee  for,  and  liable  to  account  to  his  prin- 
cipal. Massie  r.  Watls^  6  Cranch,  148 ;  2  Cond. 
Rep.  336. 


AGENT  AND  PRINCIPAL. 


113 


General  PrincipU 


4.  The  agent  who  makes  insurance  for  his 
principal,  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  The  Chesapeake  Ins. 
Co,  T.  Starke,  6  Cranch,  268 :  2  Cond.  Rep.  367. 

5.  The  act  of  an  agent,  done  without  autho- 
rity, may  be  ratified  By  tne  principal,  so  as  to 
bind  him  in  the  same  manner  as  if  an  original 
anihority  had  existed.  Clark^s  Ex*rs  v.  Van 
Riemsdyky  9  Cranch,  153;  3  Cond.  Rep.  319. 

6.  By  the  well-settled  principles  of  commer- 
cial law,  the  consignee  is  the  authorized  agent 
of  the  owner,  whoever  he  may  be,  to  receive 
the  goods ;  and  by  his  endorsement  of  the  bill  of 
lading  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  re- 
salt  of  the  principle,  that  bills  of  la-d^ng  are 
transferable  by  endorsement,  and  thus  may  pass 
the  property.  Conard  v.  Tne  Atlantic  Ins.  Co.j 
1  Peters,  445. 

7.  When  an  agent  abroad  purchases  exclu- 
sively on  the  credit  of  his  principal,  or  makes 
an  absolute  appropriation  and  designation  of  the 
property  for  his  principal,  the  property  vests  in 
the  principal  immediately  on  the  purclmse.  The 
St.Joze  IndianOj  1  Wheat.  208;  3  Cond.  Rep. 
543. 

8.  But  when  a  merchant  abroad,  in  pursuance 
of  orders,  either  sells  his  own  goods,  or  pur- 
chases goods  on  his  own  credit,  and  thereby  in 
reality  becomes  the  owner,  no  property  in  the 
goods  vests  in  his  correspondent,  until  he  has 
done  Sonne  notorious  act  to  divest  himself  of  his 
title,  or  has  parted  with  the  possession  by  an 
actual  and  unconditional  delivery  for  the  use  of 
such  correspondent.    Ibid. 

9.  Where  a  check  was  drawn  by  a  person  who 
was  the  cashier  of  an  incorporated  bank,  and  it 
appeared  doubtful  upon  the  face  of  the  instru- 
ment, whether  it  was  an  ofRcial  or  a  private  act, 
parol  evidence  was  admitted  to  show  it  was  an 
official  act.  Mechanics^  Bank  of  Alexandria  v. 
The  Bank  of  Columbia,  5  Wheat.  326;  4  Cond. 
Rep.  666. 

10.  The  acts  of  agents  do  not  derive  their  va- 
lidity from  professing,  on  the  face  of  them,  to 
have  been  done  in  the  exercise  of  their  agency. 
Ibid. 

11.  The  liability  of  the  principal  depends 
upon  the  facts:  1st.  that  the  act  was  done  in 
the  exercise  of,  ana  2dlv^  within  the  limits  of 
the  power  delegated,    ifnd. 

12.  In  ascertaining  these  facts,  as  connected 
with  the  execution  of  any  written  instrument, 
parol  testimony  is  admissible.    Ibid. 

13.  If  an  agent  discovers  a  defect  in  the  title 
of  his  principal  to  the  land,  he  cannot  misuse  it 
to  acquire  a  title  to  the  land  for  himself;  and  if 
he  does,  he  will  be  considered  a  trustee  holding 
for  his  principal.  Ringo  et  d.  v.  Bums  et  aZ., 
10  Peters,  269. 

14.  It  is  a  general  rule,  applicable  to  agencies 
of  every  description,  that  the  agent  cannot  bind 
his  principal,  except  in  matters  coming  within 
the  scope  of  nis  authority ;  and  this  rule  applies 
particularly  to  a  master  and  owner  of  a  vessel, 
and  is  construed  with  considerable  strictness. 


General  Interest  Ins.  Co,  v.  Ruggles,  12  Wheat. 
408;  6  Cond.  Rep.  544. 

16.  The  relation  of  principal  and  agent,  be- 
tween the  owner  and  master  of  a  ship,  termi- 
nates with  the  absolute  destruction  of  the  vessel. 
Ibid. 

16.  In  case  of  a  loss  and  abandonment^  the 
master  becomes  the  agent  of  the  underwriters. 
Ibid. 

17.  If  an  agent  to  collect  and  receive  jpay- 
ment  of  bills,  transmit  them  to  his  own  private 
agent  to  receive  the  monev,  and  place  the 
amount,  when  received,  to  his  private  credit, 
payment  to  such  agent  is  payment  to  the  original 
agent ;  and  if  there  be  a  lailure,  it  is  the  loss  of 
the  latter,  and  not  of  his  principal.  Taber  r- 
Perrot  et  d.,  2  Gallis.  C.  C.  R.  565. 

18.  An  agent  or  trustee  cannot,  directly  oi 
indirectly,  become  the  purchaser  of  property 
which  is  confided  to  his  care.  Church  v.  marine 
Ins.  Co.,  1  Mason.  341. 

19.  A  factor  wno  sells  goods  on  credit,  con- 
trary to  the  directions  of  his  principal,  becomes 
personally  responsible,  and  the  principal  may 
recover  of  him  the  entire  amount  of  tne  debt. 
Wdker  V.  Smith,  4  Dall.  389. 

20.  No  action  will  lie  in  the  name  of  a  prin- 
cipal, on  a  written  contract  made  by  his  agent  in 
his  own  name,  although  the  defendant  may  have 
known  the  agent's  character;  and  a  demurrer 
in  such  a  case  to  the  declaration,  where  the 
United  States  were  the  plaintiffs,  was  sustained. 
U.  S,  V.  Parmele,  1  Paine,  252. 

21.  One  who  voluntarily  undertakes  to  perform 
a  particular  piece  of  business  for  another,  though 
gratuitously,  is  bound  to  obey  the  orders  of  his 
principal,  and  is  liable  in  damages  for  the  conse- 
quences of  a  breach  of  instructions.  Wdker  et 
d.  V.  Smith.  1  Wash.  C.  C.  R.  152. 

22.  A  sale,  made  by  the  principal  himself,  is 
a  revocation  of  the  power  of  the  agent  to  sell ; 
and  a  sale  made  by  the  latter  after  knowledge 
of  the  revocation  of  his  authority  is  void.  Allen 
V.  Ogden,  1  Wash.  C.  C.  R.  174. 

23.  One  who  holds  a  bill  of  exchange  merely 
as  agent,  or  as  collateral  security,  is  not  to  be 
charged  with  it,  until  he  has  received  the  amount. 
Pigou  V.  French,  1  Wash.  C.  C.  R.  278. 

24.  No  principle  is  better  settled,  than  that 
the  powers  of  an  agent  cease  on  the  death  of  his 
principal.     Gait  etd.Y.  Gdloway.  4  Peters,  332. 

25.  Where  an  agent  received  tne  amount  of  a 
debt  due  on  a  iu^g^ment  on  which  an  execution 
had  issued,  ana  immediately  paid  it  over  to  the 
principal,  although  a  verbal  notice  was  given  to 
nim  bv  the  defendants,  when  the  money  was 
paid,  that  it  was  intended  to  sue  out  a  wi'tt  of 
error,  to  reverse  the  judgment,  which  was  after- 
wards done,  and  the  judgment  was  reversed; 
the  agent  not  held  liable  to  pay  the  money. 
Bank  of  the  U,  S.  v.  The  Bank  of  Washingtany 
6  Peters^  8. 

26.  U  foreign  merchants  send  out  by  their 
general  agent  written  orders  to  their  factor  in 
this  country,  to  purchase  tobacco  on  their  ac- 
count, but  to  ship  it  in  the  name  of  the  factor, 
and  bv  those  orders  the  factor  is  referred  to  the 
verbal  conununications  of  the  general  agenty 
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who  Qodertakes  to  order  the  shipment  to  be 
made  in  the  name  of  another  person,  and  de- 
clares he  has  authority  from  the  foreign  mer- 
chant thus  to  control  and  vary  their  orders,  the 
factor  is  justified  in  obeying  the  new  orders, 
though  contrary  to  the  written  orders.  Manella 
et  al.  V.  ^O'^'^Vx  ^  Cranch.  415;  1  Cond.  Rep.  581. 

27.  The  officers  of  a  Dank  are  held  out  to  the 
public  as  having  authority  to  act  according  to 
the  general  usage^  practice,  and  course  of  their 
business ;  and  their  acts  within  the  scope  of  such 
usage,  practice,  and  course  of  business,  would, 
in  general,  bina  the  bank  in  favour  of  third  per- 
sons, possessing  no  other  knowledge.  Minor  et 
al,  V.  The  Mechanics^  Bank  of  AlexandriOj  1 
Peters,  46. 

28.  Where  an  agent  does  an  act,  unauthorized 
by  his  orders,  the  principal  is  not  bound  to  ratify 
or  disavow  it,  as  soon  as  he  is  apprized  of  the 
circumstance;  he  has  a  right  to  deUberate. 
Ibid. 

29.  Where  the  contract  was  made  with  the 
principal,  an  action  will  not  lie  against  the  agent, 
who  has  been  merely  the  organ  of  communica- 
tion between  the  parties,  but  who  entered  into 
no  engagement  himself.  Bradford  v.  Eastbumj 
2  Wash.  C.  C.  R.  219. 

30.  When  a  contract  is  entered  into  with  an 
agent,  who  executes  the  instrument  in  his  own 
name,  without  reference  to  the  principal,  and  all 
the  covenants  are  made  with  such  agent,  the 
principal  cannot  sustain  an  action  in  his  own 
name  upon  the  agreement.  Clarfi  ExWs.  t. 
Wilson,  3  Wash.  C.  C.  R.  660. 

31.  An  agent  cannot  be  required  to  do  what 
one,  concerned  as  principal,  found  himself  un- 
able to  accomplish,  without  showLig  that  he 
would  have  been  more  successful.  Blighl^s 
Ex'x.  V.  Ashley  et  al,,  1  Peters'  C.  C.  R.  15. 

32.  In  the  absence  of  any  express  agreement, 
an  agent  who  has  the  sale  and  management  ot 
lands  belonging  to  absent  owners,  remitting  the 

Eroceeds,  &c.,  is  entitled  to  a  compensation  for 
is  services,  in  the  nature  of  a  quantum  meruit. 
West  Jersey  Society  v.  Morris,  1  Peters'  C.  C.  R. 
59. 

33.  Th^  irregularities  of  an  agent,  in  relation 
to  the  disposition  of  the  proceeds  of  real  estate 
sold  by  him,  will  not  affect  the  title  of  the  pur- 
chasers. Andrews  et  al.  v.  Solomon  et  at.,  1 
Peters'  C.  C.  R.  356. 

34.  In  general,  an  injunction  will  not  be  al- 
lowed on  a  decree  rendered  against  an  agent, 
where  the  principal  is  not  a  party  to  the  suit. 
But  if  the  principal  be  not  himself  subject  to 
the  jurisdiction  of  the  court,  as  in  the  case  of  a 
sovereign  state,  the  rule  maybe  dispensed  with. 
Oshom  V.  The  Bank  of  the  U.  S.,  9  Wheat.  738  j 
6  Cond.  Rep.  741. 

35.  Where  a  factor  makes  advances,  it  is  le- 
gally to  be  inferred,  independent  of  any  actual 
agreement  to  that  effect,  that  they  were  not  made 
without  recourse  to  the  principal :  the  general 
rule  is,  that  they  are  made  on  the  joint  credit  of 
the  fund  and  the  party,  and  the  factor  may  relin- 
quish his  lien  on  the  fund,  without  at  all  anecting 
his  personal  remedy.  Burrell  v.  Phillips,  1  Gal- 
lis.  C.  C.  R.  360. 


36.  A  factor  ha^  the  security  of  the  penoa 
as  well  as  a  lien  upon  the  goods  of  his  principal, 
for  all  advances  made  on  them.  But  he  may 
waiv€  his  right  to  resort  to  the  person,  and  an 
express  agreement  to  that  effect  will  be  binding. 
Feisch  v.  Dickson,  1  Mason's  C.  C.  R.  9. 

37.  If  he  agree  that  for  advances  made,  "he 
will  hold  for  reimbursement  on  the  amount  and 
nett  proceeds  of  the  goods,  which  are  only  con- 
sidered answerable  for  saia  amount  advanced," 
it  is  a  waiver  of  any  personal  claim.    Ibid. 

38.  A  factor,  who  sells  under  a  del  credere 
commission,  and  guaranties  the  debts,  guaran- 
ties only  the  sales  and  receipts  of  the  money. 
If,  after  receiving  the  money,  he  purchases  a  bill 
from  a  person  in  good  credit,  for  the  purpose  of 
remitting  the  proceeds  pursuant  to  directions,  he 
is  not  answerable  for  the  loss  in  case  the  bili  is 
protested.  If,  however,  he  receives  a  bill  in 
payment,  which  he  remits,  in  case  that  is  dis- 
honourea,  he  is  responsible.  Muller  v.  BohUns, 
2  Wash,  C.  C.  R.  378. 

39.  The  general  rule  is,  that  a  factor  may  sell 
on  credit  unless  in  special  cases,  or  he  is  other- 
wise directed ;  an  order  by  the  principal  to  sell 
to  the  best  advantage,  implies  such  authority  to 
sell  on  credit.  Gerbier  v.  Emery,  2  Wash.  C. 
C.  R.  413. 

40.  A  reco^ition  of  the  acts  of  an  agent,  by 
his  principal,  is  equivalent  to  an  original  grant 
of  authority.  Conn  v.  Penn,  1  Peters'  C.  C.  R, 
496. 

41.  If  a  trustee,  executor,  or  agent,  buy  in 
debts  due  by  testator  or  principal,  his  cestui  que 
trust,  the  benefit  arising  from  the  same  belongs 
to  the  principal.  Prevost  v.  Gratz,  1  Peters'  C. 
C.  R.  364. 

42.  No  man  can  compel  another  to  render  him 
acts  of  friendship,  or  service  of  any  kind  what- 
soever, gratuitously,  or  with  a  view  to  compen- 
sation. But  if  a  person  applied  to,  consents  to 
render  the  service,  and  undertakes  the  business, 
he  is  bound  to  act  in  conformity  with  the  terms 
on  which  the  request  was  made;  and  in  com- 
mercial agencies  this  rule  is  strictly  enforced. 
Walker  et  al.  v.  Robert  Smith,  1  Wash.  C.  C.  R. 
152. 

43.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  commute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the  at- 
torney, by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he.  the  attorney,  owes. 
Kingston  v.  Kincaid,  1  Wasn.  C.  C.  R.  453. 

44.  If  a  party  knows  that  A  is  the  agent  of 
several  shippers,  who  had  separate  interests  in 
the  cargo,  he  cannot  take  the  property  of  any 
of  them  to  pay  the  debt  of  the  a^eiit  to  hira, 
although  he  is  perfectly  justifiable  in  paying 
over  the  money  for  the  use  of  the  principal  to 
the  a^ent.  Merrick  v.  Bernard,  1  Wash.  C.  C. 
R.  479. 

45.  A  and  B  shipped  a  cargo  of  goods  for  C, 
but  consigned  them  to  D,  the  partner  of  E. 
Before  the  arrival  of  the  goods  D  died.  C  be- 
came  bankrupt,  and  the  defendant,  under  t 
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power  of  attorney  from  £,  4ook  poeaesaioa  of 
them,  sold  them,  and  remitted  part  of  the  pro- 
ceeds to  E,  at  the  same  time  informing  A  and  B 
of  hk  haying  taken  possession  of  the  goods; 
and  when  he  remitted  in  part  their  proceeds  to 
E,  ho  advised  A  and  B  of  such  reniittancesj  who 
approYed  of  the  whole  of  his  proceedings.  Held^ 
that  the  defendant  did  not  become  the  agent  of 
the  shippers,  but  was  the  asent  of  £ ;  and  any 
remittances  made  to  £,  of  which  advice  was  not 
given  by  the  defendant  to  A  and  B,  that  they 
were  for  the  proceeds  of  the  goods,  were  not  a 
psyment  to  A  and  B.  Holt  et  al.  v.  Dorsey^  1 
Wash.  C.  C.  R.  396. 

46.  It  has  always  been  deemed  proper  to  hold 
agents  to  strict  account,  in  relation  to  the  orders 
the^  receive,  provided  they  are  expressed  in 
plain  terms,  and  free  from  ambiguity;  and  in 
this  respect,  the  same  measure  of  justice  has 
been  dealt  oat  to  agents  within  the  United  States, 
acting  for  persons  abroad,  as  to  foreign  agents 
or  citizens  of  the  United  States.  Lortdne  v. 
Cartunrightj  3  Wash.  C.  C.  R.  151. 

47.  Where  an  agent  abroad  is  directed  not  to 
sell  for  less  than  the  first  cost  and  chaiges,  and 
an  invoice  accompanies  the  letter,  stating  the 
prices  of  the  articles,  and  the  amount  of  the 
chaiges  on  the  shipments,  the  price  stated  in 
the  invoice  is  the  maximum  by  which  he  is  to 
be  governed.  He  has  nothing  to  do  with  the 
acti^  cost  of  the  articles.    Ilnd,  151. 

48.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  roi^^ht  have  rejected  it,  but  he  cannot,  after 
accepting  it,  refuse  a  compliance  with  the  orders 
accompanying  it.    Ibid. 

49.  The  ratification  of  the  acts  of  an  agent, 
whose  acts  had  been  without  authority,  thus  to 
give  validity  to  snch  acts,  as  if  they  bad  been 
strictly  authorized  in  the  first  instance,  may  be 
done  not  only  directly^  but  by  collateral  acts,  as 
if  the  principal,  knowing  all  the  circumstances, 
accept,  or  even  demand  the  purchase-money  for 
that  which  the  agent  sold.    Ibid. 

50.  Where  the  principal  can  trace  his  property 
into  the  hands  of  an  agent^  or  factor,  wnetner  it 
be  the  identical  article  which  first  came  into  his 
hands,  or  other  property  purchased  by  the  prin- 
cipal for  the  factor,  with  the  proceeds,  he  may 
follow  it  into  the  nands  of  the  factor,  or  of  his 
legal  representatives,  or  his  assignees,  if  he 
BTOukl  become  insolvent,  unless  such  representa- 
tives or  assignees  should  pay  away  the  same 
before  notice  of  the  claim  of  tne  principal.  Veil 
it  d.  V.  The  AdnCrs.  of  Mitchell^  4  Wash.  C.  C. 
R.  105. 

51.  Where,  by  a  difference  of  opinion  between 
the  agent  and  trustees  of  an  estate,  who  was 
himself  a  tnistee,  the  business  of  the  trust  could 
not  be  done,  the  circuit  court  of  Pennsylvania 
ordered  the  agent  to  deliver  up  the  papers  of  the 
trust,  referring  to  the  master  to  report  to  the 
court  a  fitperson  to  receive  the  papers.  Barings 
et  d.  V.  Willings  ond  Harej  4  Wash.  C.  C.  R. 

*4o. 

52.  A  deed  of  an  attorney,  executed  in  his 
own  nam&  is  not  the  deed  of  the  constituent. 
Borger's  f^sset  v.  Miller,  4  Wash.  C.  C.  R.  2B0. 


53.  Questions  between  principal  and  agent 
frequently  occur  in  courts  of  justice,  as  to  the 
construction  of  the  orders  which  are  alleged  to 
have  been  violated,  whether  they  are  positive 
or  unqualified,  or  leave  a  discretion  to  the  agent. 
If  they  are  so  ambiguous  that  two  constructions 
ma^  fairly  be  given  to  Ihem,  every  principle  of 
justice  demands  that  the  want  of  precision  in 
the  writer  should  fix  the  loss  upon  him,  rather 
than  on  his  correspondent.  If  tne  order  leaves 
him  a  discretion,  the  law  requires  nothing  but 
the  exercise  of  a  fair  and  honest  judgment.  But 
if  the  order  be  free  from  ambigmt^',  and  is  posi- 
tive and  unqualified,  it  must  be  ngidly  obeyed, 
if  it  be  practicable :  and  no  motive  connectea 
with  the  interest  of^  the  principal^  however  ho- 
nestly entertained,  or  however  wisely  adopted, 
can  excuse  a  breach  of  it.  This  is  a  ffeneral 
and  well-established  principle  of  law.  Courcier 
V.  Ritter,  4  Wash.  C.  C.  R.  551, 

54.  An  agent  who  is  a  party  to  an  illegal  trans- 
action, and  has  in  his  hands  the  proceeds,  may 
set  up  such  illegality  against  the  action  of  any 
party  concemea  with  hin^  FaUs  v.  Mabury, 
2  Gallis.  C.  C.  R.  563. 

55.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent 
to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  own  private  credit,  pay- 
ment to  such  agent  is  payment  to  the  original 
agent,  and  if  there  be  a  failure,  it  is  the  loss  of 
the  latter  and  not  of  the  former.  This  applies 
with  more  force,  where  the  money  has  been 
drawn  by  a  bill  in  favour  of  a  third  person, 
which  has  been  accepted  before  the  failure. 
Ibid. 

56.  A  factor  is  bound  to  good  faith  and  rea- 
sonable diligence.  He  cannot  pledge  the  pro* 
perty  of  his  principal  for  his  own  debts,  but  he 
may  do  so  for  duties  accruing  on  the  goods,  or 
for  other  purposes  where  the  usage  of  the  trade 
allows  it.    Evans  v.  Pottery  2  Gallis.  C.  C.  R.  14. 

57.  Where  a  factor  was  authorized  to  sell 
goods  for  a  limited  price,  and  he  afterwards  sold 
them  below  that  price,  and  sent  an  account  to 
his  principal  of  the  sales  and  prices,  and  autho- 
rized him  to  draw  for  the  balance  of  the  account, 
and  the  principal  received  the  account  and  drew 
for  the  Dalance,  and  made  no  objection  in  his 
letter,  or  otherwise,  to  the  conduct  of  the  factor, 
in  his  sales :  Heldy  that  this  conduct  amounted 
to  a  ratification  of  the  factor's  proceedings. 
Richmond  Manufacturing  Company  v.  Storks  et  al., 
4  Mason,  296. 

58.  In  trover,  a  mere  demand  and  refusal  is 
not,  in  all  cases,  evidence  of  a  conversion. 
Where  the  demand  is  made  b}^  an  agent,  and 
the  refusal  is  for  defect  of  authority  in  the  agent, 
it  is  not  evidence  of  a  convereion.  Aliter.  ymere 
there  is  no  request  to  see  the  authority,  ami  the  re- 
fusal to  deliver  the  property  turns  on  other  and 
distinct  grounds.  Watt  v.JPotter,  2  Mason's  C. 
C.  R.  77. 

59.  If  the  factor  sell,  bona  fide,  the  goods  of 
his  principal  for  a  valuable  consideration,  by  as» 
signing  over  the  bill  of  lading,  the  sale  is  valid 
against  the  principal.  But  such  a  sale  is  not 
valid,  unless  the  bill  of  lading  for  the  goods  has 
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been  received  by  the  factor.    Walter  tt  oZ.  t. 
Ross  et  d,  2  Wash.  C.  C.  R.  283. 

60.  The  principal  may  follow  the  money  in 
the  hands  of  the  purchaser,  and  if  not  paid  to 
the  factor,  he  may  receive  it.    Ibid. 

61.  A  factor  has  no  property  or  interest  in  the 
goods  of  his  principal,  beyond  his  commissions, 
and  cannot  control  the  right  of  the  principal  over 
them.    Ibid, 

62.  Where  an  agent  of  the  war  department 
was  empowered  to  make  a  contract,  which  re^ 
served  no  nsht  of  ratification  to  the  secretary  at 
war,  it  was  neld  complete  and  binding  without 
such  ratification.  United  States  v.  Tulotsotij  1 
Paine,  305. 

63.  The  agents  of  a  corporation  may  be  sned 
in  the  circuit  court  of  New  Jersey,  although  the 
corporation  may  not  be  suable  there.  Bonor 
parte  v.  The  Camden  cmd  Amboy  Railroad^  1 
Baldwin-s  Rep.  216. 

64.  The  mere  relation  of  agent  and  princii^il 
between  parties  does  not  give  jurisdiction  in 
equity,  unless  the  case  comes  under  some  ap- 

nnate  head  of  e<yity  jurisdiction.    Baker  v. 
lie,  1  Baldwin^s  C.  C.  R.  421,  422. 

65.  Where  a  special  agency  has  been  closed 
by  the  parties,  either  wholly  or  as  to  the  parti- 
cular transaction,  it  is  a  matter  cognisable  at  law, 
if  the  transactions  are  distinct.    Ibid, 

66.  The  possession  of  goods  by  an  agent  is 
the  possession  of  the  principal.  Merrill  tf  Foster 
V.  Rinker,  1  Baldwin's  C.  C.  R.  533. 

67.  The  goods  of  a  principal  in  the  hands  of 
an  agent  cannot  be  taken  in  execution  for  (he 
debts  of  the  agent ;  or  where  goods  were  deli- 
vered under  a  special  contract  of  consignment 
for  their  sale  or  return,  on  terms  stipulated,  if 
the  contract  was  bona  fide.    Und, 

68.  An  agent  or  factor  who  accepts  bills  on  a 
promise  to  provide  funds  to  meet  them,  must  be 
put  in  the  same  situation  as  if  the  funds  had 
Deen  provided.  The  reimbursement  must  be  at 
the  place  of  the  acceptance  of  the  bills.  Batn- 
bridge  fy  Co.  v.  Wilcoeksj  1  Baldwin's  C.  C.  R. 
538. 

69.  Contracts  between  the  agent  and  his  prin- 
cipal respecting  the  subject  of  the  agency,  are 
watched  with  the  utmost  scrutiny  by  courts  of 
equity;  and  slight  circumstances,  showing  that 
the  agent  has  obtained  an  advantage  over  his 
principal,  through  the  knowledge  acquired  by 
means  ot  the  agency,  and  not  imparted  to  the 
principal,  will  induce  the  court  to  set  aside  the 
contract.  Teakle  v.  Bailey^  2  Brockenb.  C.  C.  R. 
43. 

70.  Where  an  insurance  was  effected  by  an 
agent  for  the  benefit  of  whom  it  concerned,  and 
a  loss  was  incurred,  and  the  agent  brought  an 
action  against  the  underwriters  in  his  own  name, 
for  the  benefit  of  the  owners  of  the  ship,  keld^ 
that  the  underwriters  could  not  set  ofif  debts  or 
demands,  due  from  the  agent  in  his  own  right, 
against  tne  claim  for  the  loss.  Hurlbert  v.  The 
Pacific  Ins,  Co,,  2  Sumner's  C.  C.  R.  471. 

71.  An  agent  may  withhold  the  delivery  of  an 
article  purcSiased  by  him  on  credit,  until  he  shall 
be  paia  for  the  same.  Matthews  v.  Menedger, 
%  M<Leaa'e  C.  C.  R.  145. 


72.  A  factor  has  a  lien  for  all  advances  on  ac- 
count of  his  principal,  for  balances  due,  or  lia- 
bilities incurred.  But  this  lien  is  special,  and 
connected  with  the  possession  of  the  property. 
Ibid, 

73.  If  the  property  be  delivered  up,  the  lien 
is  gone.  But  if  the  factor  still  controls  the  pro- 
perty, the  lien  is  not  relinquished.    Ibid. 

74.  An  agency,  as  against  an  individual,  may 
be  proved  by  his  acts  and  declarations.  Piatt  v. 
Oliver  et  al.,  2  MO^an's  C.  C.  R.  267. 

75.  A  declaration  in  debt  on  simple  contract 
is  bad,  if  it  allege  the  defendant  premised  to 
pay.  The  word  agreed,  instead  of  promised, 
should  be  used.  MetcalfY,  Robinson,  2  McLean's 
C.  C.  R.  363« 

76.  Though  the  declaration,  in  other  respects, 
have  the  form  of  debt,  yet,  if  it  allege  a  pro* 
mide,  it  has  the  form  oi  assumpsit,  and  not  of 
debt.    Ibid. 

2.  What  Acts  of  an  Agent  bind  the  Principal. 

77.  The  United  States  are  not  bound  by  the 
declarations  of  their  agent,  founded  on  a  mistake 
of  the  fact,  unless  it  clearly  appear  that  the 
agent  was  acting 'within  the  scope  of  his  autho- 
rity, and  had  authority,  in  his  capacity  of  agent, 
to  make  such  a  declaration,  l^ee  v,  Ilunroe, 
7  Cranch,  366;  2  Cond.Rep.  531. 

78.  A  public  agent,  contracting  for  the  use  of 
the  government,  and  by  legal  authority,  is  not 
personally  responsible,  though  the  contract  be 
under  his  seat.  Hodgson  v.  Dexter,  1  Cranch, 
345 ;  1  Cond.  Rep,  329. 

79.  When  a  collector  has  given  two  bonds  for 
his  official  conduct,  at  difierent  periods,  and  with 
difierent  sureties,  a  promise  by  the  supervisor 
to  apply  his  payments  exclusively  to  the  dis- 
charge of  the  first  bond,  although  some  of  the 
payments  were  for  money  collected  and  paid 
after  the  second  bond  was  given,  does  not  bind 
the  United  States,  and  does  not  amount  to  an 
application  of  the  payments  to  the  first  bond. 
United  States  v.  January  et  al,,  7  Cranch,  572 } 
2  Cond.  Rep.  611. 

80.  A  debtor  of  the  United  States,  who  puts 
evidence  of  the  debts  due  to  himself  into  the 
hands  of  a  public  officer  of  the  United  States, 
to  collect  and  apply  the  money,  when  received, 
to  the  credit  of  such  debtor  in  account  with  the 
United  States,  is  not  entitled  to  such  credit  until 
the  money  gets  into  the  hands  of  a  public  officer 
of  the  United  States  entitled  to  receive  it.  Its 
being  in  the  hands  of  an  agent  of  the  person, 
who,  at  the  time  the  claims  were  put  into  his 
hands  for  collection,  was  a  public  officer  of  the 
United  States,  entitled  to  receive  debts  due  to 
the  United  States,  but  whose  office  became  ex- 
tinct  before  the  money  was  received  by  his 
agent;  is  not  sufficient  to  entitle  such  debtor  to 
a  credit  in  his  account  with  the  United  States 
therefor.  U.  States  v.  Patterson,  7  Cranch,  576 ; 
2  Cond.  Rep.  617. 

81.  Navigating  under  an  enemy's  license  is 
cause  of  condemnation,  and  is  closely  connected 
in  principle  with  the  onence  of  trading  with  the 
enemy;  in  both  cases  the  knowlec&e  of  the 
agent  will  affect  the  principal,  althouf^  he  may 
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m  leality  be  ignorant  of  the  fact.    The  Hiram^ 
1  Wheat.  440  3  3  Cond.  Rep.  615. 

82.  A  Bunrey  made  by  a  deputy  surveyor  is, 
in  law,  considered  as  made  by  tne  principal  sur- 
Teyor.    Craig  et  (d,  t.  Radford,  3  Wheat.  594 ; 

4  Cond.  Rep.  343. 

83.  H.|  a  merchant  in  Baltimore,  consigned  a 
Tessel  and  cargo  to  W.  Jn  Amsterdam,  with  in- 
stroctions.  showing,  that  on  the  failure  of  pro- 
curing a  urei^ht  to  Batavia,  or  selling  the  vessel 
at  a  price  kmited,  she  was  to  proceed  to  St. 
Petersbaigh,  and  there  take  in  a  cargo  of  Rus- 
sian goods  for  the  United  States,  but  with  in- 
structiong  to  the  master,  committing  to  him  the 
management  of  the  ulterior  voyage.  The  freight 
conki  not  be  obtained,  nor  the  vessel  sold  for  the 
price  limited ;  and  W.  purchased  in  Amsterdam, 
with  the  concurrence  of  the  master,  a  return 
cargo  of  Russian  goods,  partly  with  the  money 
of  H.  and  partly  with  the  money  advanced  b^ 
himself.  On  the  return  of  the  vessel  to  Balti- 
more, H.  objected  to  this  purchase  at  Amsterdam, 
as  bein^  contrary  to  oraereL  and  gave  notice  to 
W.  of  his  determination  to  hold  him  responsible 
for  all  losses  sustained  ia  consequence  of  the 
breach  of  instnictions,  but  received  the  goods 
and  sold  them.  W.  brought  assumpsit  against 
H.  to  recover  the  money  advanced.  Heldj  Ist, 
that  W.  had  a  demand  against  the  defendant, 
which  could  be  maintained  in  this  form  of  ac- 
tion. 2d,  That  whether  or  not  the  plaintiff  could 
be  made  responsible  in  any  form  of  action,  for 
the  possible  loss  resulting  from  the  breaking  up 
of  the  intended  voyage  to  St.  Pelersbuigh,  the 
defendant  conld  not  deduct  from  the  plaint ifPs 
demand,  in  this  action,  the  amount  of  such  loss. 
WiUinks  Y,  HoUingsworth  et  d.,  6  Wheat.  240; 

5  Cond.  Rep.  79. 

84.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  oi  the  bank,  the 
negotiable  securities  held  by  it ;  and  any  restric- 
tion upon  this  authority  must  be  proved.  Wild 
V.  Bank  of  Passamaquoddy,  3  Mason,  505. 

85.  A  consul  is  not  personally  answerable  on 
a  contract  made  in  his  official  capacity,  on  ac- 
count of  his  government.  Jones  v.  La  TombCy 
3  BalL  384;  1  Cond.  Rep.  171. 

86.  A  promise  by  a  factor  that  he  would  write 
to  hia  principal  to  get  insurance  done,  does  not 
bind  the  principal  to  insure.  Randolph  y.  Warej 
3  Craoch,  503;  1  Cond.  Rep.  608. 

87.  A  recognition  of  the  acts  of  an  agent  by 
his  principal,  is  equivalent  to  an  original  autho- 
rity. Conn  et  dL.  v.  Penn  et  al,.  1  Peters'  C.  C. 
B.496. 

88.  It  is  believed  to  be  a  general  rule,  that  an 
agent  with  limited  powers  cannot  bind  his  prin- 
cipal when  he  transcends  his  power.  It  would 
seem  to  follow,  that  a  person  transacting  busi- 
ness with  him  on  the  credit  of  his  principal,  is 
bound  to  know  the  extent  of  his  authority.  Yet, 
if  the  principal  has,  by  his  declaration  or  con- 
duct, authorized  the  opinion  that  he  had  given 
more  exlensive  powers  to  his  agent  than  were 
in  fact  ffiven.  he  could  not  be  permitted  to  avail 
himself  of  tne  imposition,  and  protest  bills  of 
exchange,  the  drawing  of  which  his  conduct 


had  sanctioned.  Schimmelpennich  et  al.  v.  Bayard 
et  al.j  1  Peters,  264. 

89.  Whatever  an  agent  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority, 
is  done  or  said  by  the  principal,  and  may  be 
proved  as  well  in  a  criminal  as  a  civil  case,  in 
like  manner  as  if  all  the  evidence  applied  per- 
sonally to  the  principal.  American  Fur  ConV' 
pony  V.  The  United  States^  2  Peters,  358. 

90.  If  a  party,  knowing  that  his  agent  is  about 
to  procure  insurance  for  him,  withheld  informa- 
tion for  the  purpose  of  misleading  the  under- 
writer, it  is  a  fraud  which  is  fatal  to  the  insur- 
ance. M^Lanahan  v.  The  Universal  Ins,  Co., 
1  Peters,  170. 

91.  The  general  rulels,  that  the  principal  is 
bound  by  the  act  of  his  agent^  no  further  than 
he  authorizes  that  agent  to  bind  him,  but  the 
extent  of  the  power  given  to  an  agent,  is  decided 
as  well  from  facts  as  from  express  delegation. 
In  the  estimate  or  application  of  these  facts  the 
law  has  regarded  the  public  security,  and  often 
applies  the  rule,  that  he  who  trusts  must  pay. 
So,  also,  collusion  with  an  agent  to  get  a  debt 
paid  through  the  interyention  of  one  in  failing 
circumstances,  has  been  held  to  make  the  prin- 
cipal liable  on  account  of  immoral  dealing. 
Parsons  v.  Armor  ^  Okey,  3  Peters,  413. 

92.  All  contracts  made  by  the  authorized 
agents  of  a  corjwration,  within  the  legitimate 
scope  of  its  institution,  are  binding  upon  the 
corpoiation.  Bank  of  Columbia  v.  Patterson's 
AdmWs.f  7  Cmnchp  299;  2  Cond.  Rep.  501. 

93.  Anciently,  it  seems  to  have  been  held, 
that  a  corporation  could  not  do  any  thing  with- 
out deed.  Afterwards  the  rule  seems  to  have 
been  relaxed,  and  they  were  permitted  to  act  in 
ordinary  matters  without  deed,  as.  to  retain  a 
servant,  &c.,  and  gradually  this  relaxation  wid- 
ened to  embrace  other  matters.  At  length  it 
seems  to  have  been  established,  that  though 
the^  could  not  contract  directly  except  under 
their  corporate  seal,  yet  they  might  by  mere 
vote  or  other  corporate  act,  appoint  an  agent, 
whose  contracts,  within  the  scope  of  his  autho- 
rity, would  be  binding  on  the  corporation.    Ibid, 

94.  Every  authority  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal, 
must,  in  the  absence  of  an]^  counter  proof^  be 
construed  to  be  to  transact  it  according  to  the 
laws  of  the  place  where  it  is  to  be  done.  A  sale 
of  slayes  authorized  to  be  made  in  Louisiana  by 
an  executrix,  must  be  presumed  to  be  intended 
to  be  done  in  the  manner  required  by  the  laws 
of  that  state  to  give  it  validity  j  ana  the  pur- 
chaser, equally  with  the  seller,  is  bound  under 
those  circumstances  to  know  wnat  the  laws  are. 
and  to  be  governed  thereby.  The  law  will 
never  presume  that  parties  intend  to  violate  its 
precepts.    Otoinfs  v.  Hullj  9  Peters,  607. 

S15.  A  ratification  of  the  unauthorized  acts  of 
an  attorney  in  fact,  without  a  full  knowledge  of  all 
the  facts  connected  with  those  acts,  is  not  bind- 
ing on  the  principals.  No  doctrine  is  better  set- 
tled on  principle  and  authority  than  this,  that  the 
ratification  of  the  act  of  an  agent  previously 
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unacjthoriced,  must,  in  order  to  bind  the  prin- 
cipal, be  with  a  fall  knowledge  of  all  the  mate- 
rial facts.  If  the  material  facts  be  either  sup- 
pressed or  unknown,  the  ratification  is  invalid 
oecause  founded  on  a  mistake.    Ibid, 

96.  Municipal  corporations,  acting  within  the 
limits  of  the  powers  conferred  npon  them  by 
the  legislature,  in  the  exercise  of  a  special  fran- 
chise granted  to  them,  and  the  performance  of 
a  special  duty  imposed  upon  them,  are  respon- 
sibfe  for  the  acts  and  contracts  of  their  agents, 
duly  appointed  and  authorized,  within  the  scope 
of  the  authority  of  such  agents,  in  the  same 
manner  as  other  corporations  and  private  indi- 
viduals are  responsible  on  their  promises,  ex- 
press and  implied.  Clark  y.  The  Corporation  of 
JFashinpon,  12  Wheat.  40;  6  Cond.  Rep.  425. 

97.  The  owner  of  a  vessel  is  answerable  for 
the  carelessness  or  unskilfniness  of  his  master ; 
and  by  the  common  law  nothing  can  excuse,  but 
the  act  of  God,  the  king's  enemies,  or  the  party 
complaining.  Dusar  v.  Murgatroydj  1  Wash.  C. 
C.  R.  13. 

98.  Wherever  a  corporation  is  Bct'ing  within 
the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized 
a^nts,  are  ex]>re8S  promises  of  the  corporation, 
and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  ac- 
tion will  lie.  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299;  2  Cond.  Rep.  501. 

99.  Where  a  contract  is  made  for  the  exclu- 
sive use  and  benefit  of  a  corporation,  and  by  its 
agent,  for  purposes  authorized  by  the  charter, 
the  jury  may  legally  infer,  that  the  corporation 
had  adopted  the  contract,  and  had  voted  to  pay 
the  sum  which  should  become  due  under  the 
contract ;  and  that  the  other  party  had  accepted 
the  engagement.    Ibid, 

too.  If  the  agency  is  special,  every  thing  is 
void  which  may  be  done,  unless  in  strict  con- 
formity with  the  authority.    Ibid. 

101.  The  principal  is  not  bound  by  any  acts 
of  the  attorney^  unless  they  are  within  the  scope 
of  his  authority.  Barger's  Lessee  v.  MiXUr, 
4  Wash.  C.  C.  R.  280. 

102.  Money  paid  on  account  of  suretyship 
for  an  agent  when  he  was  acting  for  his  prin- 
cipal, and  within  his  authority,  creates  a  debt 
against  the  principal.  Ttiman  v.  Andrews,  4 
Wash.  C.  C.  R.  474. 

103.  A,  of  France,  appointed  B  his  general 
•gent  in  the  United  States^  and  authorized  him, 
among  other  things,  to  dispose  of  an  imperial 
license,  and  to  reserve  to  him  the  commissions 
on  cargoes  shipped  under  the  license.  A  ship- 
ment was  made  oy  D,  who  purchased  the  license 
of  A,  and  a  dispute  afterwards  arose  as  to  the 
shipment.  D  brought  a  suit  acainst  B,  the 
agent  of  A,  for  the  breach  of  A's  agreement 
relative  to  the  constffnment,  and  bail  was  entered 
for  B ;  and  the  bail  afterwards  having  become 
•urety  for  B  in  an  appeal,  was  obliged  to  pay  the 
amount  recovered  from  B  by  D  tor  the  oreach 
of  A's  affreement.  Held,  that  A  was  respon- 
sible to  the  surety  for  the  sum  paid  bv  him  as 
bail  and  surety  on  appeal.    The  court  held  that 


it  was  immaterial  whether  the  judgment  paid 
by  the  surety  was  just  or  unjust,  or  whether  it 
ycvA  obtained  by  the  neglect  or  fault  of  A's  agent. 
Ibid. 

104.  It  is  true  that  a  copartner  may  bind  his 
associates  in  relation  to  partnership  concerns^ 
because  each  partner  is  interested  in  his  share 
of  the  partnersnip  concerns  and  efiects,  and  also 
in  the  whole.  But  this  principle  does  not  ap(>ly 
to  persons  acting  under  a  delegated  authontj, 
and  more  especially  where  the  act  is  not  within 
the  scope  or  his  authority.  Blight  Y.Ashley  a 
al.,  1  Petere'  C.  C.  R.  26. 

105.  Courts  of  equity  have  decreed  a  specific 
performance  of  an  agreement  made  by  a  major 
part  of  a  corporation,  and  entered  in  the  corpo- 
ration books,  although  not  under  the  corporate 
seal.  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299;  2  Cond.  Rep.  501. 

8.  Responsibility  of  Agfints  to  PrindpaU, 

106.  A  prize  agent  who  pays  over  the  proceeds 
of  the  prize,  after  an  appeal  has  been  regularly 
demanded,  does  it  at  his  peril,  and  is  answerable 
therefor.  Penhdlow  v.  Doane's  Adm^x.,  3  Ball. 
54;  1  Cond.  Rep.  21. 

107.  He  is,  however,  onl^  responsible  for  the 
proceeds  which  came  to  his  hands,  not  for  the 
acts  of  others,  being;  no  party  to  the  original  tort. 
Hi^ls  V.  Ross,  3  Dan.  331 ;  1  Cond.  Rep.  148. 

.  108.  An  iffent  is  bound  to  pursue  the  orders 
of  his  principal,  and  is  answerable  for  any  injury 
conseguent  on  his  departing  from  them,  how- 
ever fair  may  have  been  his  motives  for  such 
departure,  manella  v.  Barry,  3  Cranch,  415; 
1  Cond.  Rep.  581. 

109.  A  factor  is  bound  to  ordinary  diligence 
in  relation  to  the  property  confided  to  him; 
where  his  orders  leave  the  management  of  the 
propert)r  to  his  discretion,  he  is  bound  only  to 
sood  faith  and  reasonable  conduct.  He  ma? 
uwfuUv  do  whatever  the  course  and  usage  of 
the  trade  requires ;  and,  indeed,  unless  his  orders 
restrict  him,  he  is  bound  to  conform  to  this 
course  of  the  trade.  Evans  v.  Potter,  2  Gallis. 
C.  C.  R.  13. 

110.  He  cannot  lawfully  pledge  the  property 
of  his  principal  for  his  own  private  dents ;  but 
he  may  lawfully  pledge  it  for  the  duties  accruing 
thereon,  or  for  any  other  purposes  which  the 
usage  of  trade  sanctions  and  approves.    Rid. 

111.  A  factor  in  making  sales  of  goods  on 
consignment,  is  bound  not  only  to  good  faith  but 
to  reasonable  diligence.  It  is  not  sufficient  that 
he  has  been  polity  of  no  fraud,  or  of  no  gross 
negligence  which  would  carry  w^th  it  the  insignia 
of  fraud.  He  is  recjuired  to  act  with  reasonable 
care  and  prudence  m  his  employment.  BurriU 
V.  Phillips,  1  Gallic.  C.  C.  R.  360. 

112.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  same  time 
sell  the  goods  of  his  principal  to  the  same  party 
without  security ;  he  is  bound  to  exercise  at 
least  as  much  care  and  diligence  as  to  his  fac- 
torage, as  to  his  own  private  concerns.    Ibid. 

1 13.  In  assumpsit  against  a  consignee  of  goodsi 
stating  the  contract  to  be,  <<  to  sell  the  same  and 
render  a  reasonable  account,''  damages  for  not 
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lemitting  when  exchange  vras  favourable,  cannot 
be  recovered.  Fow  et  d,  v.  BarreL  1  Mason, 
117. 

114.  Where  goods  are  consigned  to  an  agent 
or  factor  to  sell,  and  he  refuses  to  render  any 
account  of  the  sales,  the  most  unfavourable  pre- 
Bumptions  which  the  evidence  admits  of,  ought 
to  be  made  against  him,  in  respect  to  the  amount 
and  value  of  the  goods  sold  and  unaccounted  for. 
Ihid. 

115.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debt  3  and  if  he  does,  the 
principal  may,  after  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  Mason's  C.  C.  R.  440. 

116.  An  agent  or  factor  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
light  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  this,  and  obey 
the  order  as  to  the  balance,  or  he  may  send  the 
whole  to  his  consignee  at  the  place  directed, 
with  orders  to  deliver  them  to  the  principal  on 
beioff  paid.  But  if  he  retain  the  whole,  because 
of  a  uen  to  a  small  amount,  and  any  loss  results 
from  his  breach  of  orders,  he  is  responsible. 
Jolly  T.  Blanchardj  1  Wash.  C.  C,  R.  252. 

117.  If  one  merchant  is  in  the  habit  of  effect- 
ing insurance  for  another,  and  neglects,  when 
ordered  to  have  one  effected,  he  is  himself  an- 
swerable for  the  loss,  as  if  he  had  insured,  and 
is  entitled  to  the  premium.  If  he  can  excuse 
himself  for  not  obeying  his  orders,  he  is  answer- 
able for  nothing ;  if  he  cannot,  he  is  so  for  the 
whole.  Morris  v.  Summers^  2  Wash.  C.  C.  R.  203. 

1 18.  If  an  a^ent  or  factor  sell  the  goods  of  his 
principal,  and  has  not  received  payment,  or 
natrin^  received  it,  invests  it  in  property  for  the 
use  of  his  principal,  or  marks  and  puts  it  away 
as  his,  the  latter  nas  a  right  to  it,  and  is  entitled 
to  all  the  profits  made  from  it,  either  as  a^inst 
the  factor  or  his  general  creditors.  Aliter,  if  the 
factor  applies  the  money  to  his  own  use, 
charging  himself  with  the  same  in  account  with 
the  principal.  Hourquebie  v.  Girard^s  Adm^r», 
t  Wash.  C.  C.  R.  212. 

119.  C.  &  Co.,  merchants  of  Boston,  owners 
of  a  ship  proceeding  on  freight  from  Havana  to 
the  consignment  of  B.  &  Co.  at  Leghorn,  and  to 
return  to  Havana,  instructed  B.  &  Co.  to  invest 
the  freight,  estimated  at  four  thousand  six  hun- 
dred petsos,  two  thousand  two  hundred  in 
marble  tiles,  and  the  residue,  after  paying  dis- 
bursements, in  wrapping  paper.  B.  &  Co.  un- 
dertook to  execute  these  orders.  Instead,  how- 
ever, of  investing  two  thousand  two  hundred 
petsos  in  marble,  they  invested  all  the  funds 
which  came  into  their  hands  in  wrapping  paper, 
which  was  received  bv  the  captain  of  the  snip, 
and  was  carried  to  mvana.  and  there  sold  on 
account  of  C.  &  Co.  and  proauoed  a  loss,  instead 
of  the  profit  which  would  have  resulted  had  the 
inrestment  been  made  in  marble  tiles.  As  soon 
as  information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &  Co., 
expressing  in  strong  terms  their  disapprobation 
of  the  departure  from  their  orders,  but  did  not 
signify  their  determination  to  disavow  the  trans- 
aotioa  entirely  and  consider  the  pa]per  as  sold 


on  account  of  B.  &  Co.  Htld^  that  C.  k  Co. 
were  entitled  to  recover  damages  for  the  breach 
of  their  orders ;  that  their  not  having  given  notice 
to  B.  &  Co.  that  the  paper  would  be  considered 
as  sold  on  their  account^  did  not  injure  their 
claim ;  and  that  the  amount  of  the  damages  may 
be  determined  by  the  positive  and  direct  loss 
arising  plainly  and  immediately  from  the  breach 
of  the  orders.  Bdl  et  d»  v.  Canninghamf  3 
Peters,  69. 

120.  If  the  principal,  after  a  knowledge  that 
his  orders  have  been  violated  by  his  agents,  re- 
ceives merchandise  jpurchased  lor  him  contrary 
to  orders,  and  sells  the  same  without  signifying 
an]^  intention  of  disavowing  the  acts  of  the  agent, 
an  inference  in  favour  of  the  ratification  of  the  acts 
of  the  agent  may  fairly  be  drawn  by  the  jury.  But 
if  the  merchanaise  was  received  by  the  princips^ 
under  a  just  confidence  that  his  orders  to  his 
agent  had  been  faithfully  executed,  such  an  ia* 
ference  would  be  in  a  high  degree  unreasonable. 
Ibid.  81. 

121.  The  faithful  execution  of  orders  which 
an  agent  or  correspondent  has  contracted  to  exe- 
cute, is  of  vital  importance  in  commercial  trans- 
actions, and  may  often  affect  the  injured  party 
far  beyond  the  actual  sum  misapplied.  A  failure 
in  this  respect  may  entirely  break  up  a  voyage 
and  defeat  the  whole  enterprise.  Speculative 
damages,  dependent  on  jiossible,  successive 
schemes,  ongnt  not  to  be  given  in  such  cases; 
but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  may  be 
taken  into  tne  estimate.    Ibid.  85. 

122.  The  jury,  in  an  action  for  damages  for  a 
breach  of  orders,  may  compensate  the  plaintiff 
for  actual  loss,  and  not  give  vindictive  damases. 
The  profits  which  would  have  been  obtained  on 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damages.  Ibid.  86. 

123.  If  the  factor  has  transmitted  to  his  prin- 
cipal an  account  of  sales,  mentioning  the  names 
of^  the  purchasers  and  times  of  credit,  the  bur- 
den of  proof  lies  on  the  principal  to  show  that 
the  purchasers  were  not  11^  good  credit,  or  re- 

Suted  to  be  so.    Gerbier  ▼.  Emory^  2  Wash.  C. 
L  R.  413. 

124.  An  attorney  is  answerable  in  damages 
to  a  party,  if  without  his  authority  he  appear  to 
a  suit.    Field  v.  Gibbs^  1  Peters'  C.  C.  R.  455. 

125.  A  factor  to  whom  a  general  shipment 
has  been  intrusted  as  security  for  advances,  ex- 
penses, and  commissions,  has  a  special  property 
only  in  the  shipment ;  and  subject  to  his  lien  for 
these  charges,  the  owner  may  dispose  of  them 
as  he  pleases,  and  his  conveyance  will  carry  the 
right.     The  Packet^  3  Mason,  C.  C.  R.  334. 

126.  If  a  factor,  with  a  del  credere  commis- 
sion, sells  the  goods  of  his  principal,  and  takes 
negotiable  securities  in  payment,  and  fails  before 
they  become  due,  having  assigned  those  securi- 
ties to  his  assignees,  in  favour  of  his  creditors, 
and  the  assignees,  whan  the  notes  fall  due,  r»> 
ceive  the  money :  the  principal  may  recover  th9 
amount  from  such  assignees,  subject  to  a  deduc* 
tion  of  the  lien  of  the  factor  for  his  commissions 
and  charges*  Thompson  v.  Perkins  et  d.^  3  Ma- 
son's C.  C.  &.  232. 
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127.  The  principal  is  entitled  to  recover, 
wherever  he  can  trace  his  own  property,  and 
distinguish  it  or  its  proceeds,  from  the  mass  of 
the  property  of  his  factor,    ibid. 

128.  If  it  has  been  sold,  and  notes  taken  in 
payment,  and  these  can  be  specifically  ascer- 
tained, they  remain  the  property  of  the  princii^l, 
and  he  has  a  right  to  receive  tnem,  discharging 
at  the  same  time  any  lien  of  the  factor.    Ibid. 

129.  It  makes  no  clifference  whether  the  factor 
be  with  or  without  a  del  credere  commission. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  factor 
was  himselt  the  purchaser,  excluding  the  lia- 
bility of  the  original  purchaser ;  it  is  merely  an 
undertaking  to  pay,  m  case  there  should  be  a 
failure  of  payment  by  the  buyer.    Ibid, 

130.  The  relinquishment  of  commissions  on 
an  agency  does  not  release  the  agent  from  his 
responsibilities  to  his  principal.  Walker  y.  Smithj 
1  Wash.  C.  C.  R.  152. 

131.  An  agent  who  does  not  comply  with  in- 
structions is  liable  for  the  loss  incurred  thereby ; 
although  the  services  were  gratuitous.    Ibid, 

132.  An  agent,  if  a  discretion  is  ^iven  to  him, 
is  bound  to  act  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer.  If  his  orders  be 
positive,  he  must  either  refuse  to  act,  or  he  is 
Dound  to  a  strict  observance  of  them.  He  can- 
not exercise  his  own  judgment,  but  as  to  the 
best  mode  of  executing  the  orders  according  to 
their  terms.  If  the  orders  are  ambiguous,  the 
construction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  y.  Kincaidj  1 
Wash.  C.  C.  R.  463. 

133.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts  a 
debt  with  the  shipper  for  this  portion  of  the 
cargo  j  and  the  supercargo  has  no  right  to  ap- 

Sropriate  the  same  to  the  payment  of  his  private 
ebt.    Merrick  v.  Bemardj  1  Wash.  C.  C.  R. 
479. 

134.  Where  the  insurance  has  been  imper- 
fectly made  and  not  altogether  neglected,  it  may 
be  questioned  whether  the  agent  is  liable  for 
more  than  damages  equal  to  thet  chance  of  in- 
demnity, which  would  have  been  afforded  by 
the  exact  execution  of  the  order.  De  Tastett  v. 
Crousillat,  2  Wash.  C.  C.  R.  132. 

135.  A  claim  of  damages  against  an  agent, 
upon  the  orders  of  his  principal,  which  he  is 
charged  with  neglecting,  is  not  entitled  to  favour 
if  the  order  has  been  couched  in  doubtful  terms. 
Ibid, 

136.  If  a  reasonable  diligence  has  been  used 
to  effect  insurance  for  his  principal,  he  is  not 
liable.    Ibid, 

137.  The  neglect  of  an  agent  to  give  notice  to 
his  principal,  that  he  could  not  effect  insurance 
as  ordered,  will  make  him  liable.    Ibid. 

138.  An  action  cannot  be  maintained  against 
the  agent  for  transactions  with  his  principal 
through  him,  unless  the  agent  has  specifically 
agreed  he  will  be  answerable  for  his  principal. 
Bradford  v.  Eastbumj  2  Wash.  C.  C.  R.  219. 

139.  Where  the  agent  has  acted  illegally,  in 
refusing  to  deliver  goods  sent  by  his  principal 


to  him  for  others,  upon  a  contract  for  their  sale 
or  delivery  made  with  the  principal,  the  remedy 
is  by  action  against  the  principal  and  not  against 
the  agent.    Ibid. 

140.  Where  an  agent  voluntarily  disobeys  the 
instructions  of  his  principal,  and  converts  to  his 
own  use  a  sum  of  money  belonging  to  his  prin- 
cipal, to  which  a  definite  and  specific  destination 
is  ^iven  by  the  principal,  and  the  article  into 
which  the  agent  is  directed  to  convert  the  money, 
subsequently  acquires  great  additional  value, 
the  a^ent  is  not  only  responsible  for  the  money 
so  misapplied,  with  legal  interest,  but  is  account- 
able for  the  article  into  which  it  ought  to  have 
been  converted.  Short  Y,Skiptinthf  1  Brock.  C. 
C.  R.  103. 

141.  A,  the  principal^  residing  in  Europe,  di- 
rects his  agent,  6,  residing  in  Virginia,  by  letter 
bearing  date  December  20th,  1787,  to  convert 
the  funds  in  his  hands  belonging  to  his  principal, 
into  certificates,  which  B  fails  to  do.  In  the 
spring  of  1788,  B  determines  to  relinquish  the 
agency,  and  places  A's  funds  in  the  hands  of  C, 
except  a  certain  sum  which  is  not  accounted  for. 
C  invests  the  funds  in  certificates,  according  to 
previous  instructions :  Heldj  that  B  is  charge- 
able with  the  certificates  which  he  ought  to  have 
purchased  with  the  remaining  funds,  at  the  rate 
at  which  C  purchased  the  certificates  in  1789. 
But  he  is  accountable  for  the  certificates,  with 
their  legal  interest  onlj,  and  not  with  the  certifi- 
cates into  which  the  mterept  might  have  been 
annually  converted.    Ibid. 

142.  An  a^ent  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  retains 
it  by  contract  of  loan  with  his  principal  as  debtor, 
entered  into  before  the  debt  was  collected,  is 
not  entitled  to  commissions.    Ibid. 

143.  In  1807,  a  contract  was  entered  into 
between  L.  T.,  widow  and  administratrix  of 
S.  T.,  and  R.  T.,  a  daughter  of  S.  T.,  of  Mary- 
land, and  T.  M.  B..  of  Virginia,  whereby  L.  T., 
as  administratrix  oi  her  deceased  husband,  ana 
as  guardian  of  her  infant  children,  and  R.  T., 
in  her  own  ri^ht  constituted  T.  M.  B.  their  agent, 
and  stipulated  to  convey  to  him  a  moiety  of  cer- 
tain military  lands  in  the  stale  of  Ohio,  on  cer- 
tain conditions  expressed  in  the  contract.  This 
contract,  after  reciting  the  title  of  S.  T.  to  those 
lands  which  had  been  patented,  and  the  descent 
of  them  to  his  widow  and  children,  proceeds 
thus: — ^'and  whereas  a  considerable  portion  of 
the  said  land  has  been  sold  for  the  payment  of 
taxes,  now,  therefore,  in  consideration  of  the 
said  T.  M.  B.  undertaking  to  redeem  the  portion 
of  the  land  so  sold  for  the  payment  of  taxes,  or 
so  much  thereof  as  he  can  redeem  at  his  own 
proper  cost  and  trouble,  and  also  obtaining  the 
necessary  title-papers  to  the  said  4000  acres,  or 
so  much  thereof  as  he  can  obtain  at  his  own 
proper  cost  and  trouble,  which  he  doth  hereby 
unclertake  to  do;  then^  in  that  case,  she,  the 
said  L.  T.,  in  her  own  right,  and  also  as  guardian 
of  £.  T.  and  S.  T.,  jr.,  and  also  the  said  R.  T., 
do  agree  to  convey  to  the  said  T.  M.  B.  one-half 
of  the  said  4000  acres  of  the  said  land,  or  one- 
half  of  all  which  shall  have  been  redeemed,  as 
being  sold,  and  also  the  half  of  that  unsold." 
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The  contract  contained  a  covenant  on  the  part 
of  L.  T.  and  R.  T.,  that  £.  T.  and  S.  T.  jr.,  should, 
when  they  respectively  attained  their  majority, 
fatify  the  agreement,  and  make  the  necessary 
conveyances.  In  1812,  R.T..  L.T.,  and  E.T., 
the  last  two  being  then  of  full  a^e,  conveyed  to 
the  said  agent  the  one  moiety  of  the  4000  acres 
of  land,  which  belonged  to  the  heirs  of  S.  T., 
deceased.  The  effect  of  this  conveyance  was 
to  execute  the  contract  of  1807,  not  only  as  to 
themseires,  but  as  far  as  respected  the  interests 
of  S.  T.,  then  a  minor.  The  parties  filed  their 
bill  to  set  aside  the  contract  of  1807.  and  also 
the  deed  of  18 12.  in  the  execution  thereof,  on 
the  ground  that  tne  contract  was  entered  into, 
and  the  deeds  were  executed,  through  mistake 
and  ignorance  on  the  part  of  the  plamtiffs,  and 
misrepresentation  on  tne  part  of  T.  M.  B.  On 
the  trial,  it  was  fully  proved  that  R.  T.  was  a 
minor  when  the  contract  of  1807  was  entered 
into.  The  conn  held.  1.  That  with  respect  to 
the  contract  of  1807,  tnat  being  the  commence- 
ment of  the  defendant's  agency,  the  onus  pro- 
band! was  on  the  complainants  to  show  the  mis- 
fepreeentation  and  concealment,  and  without 
such  proof  adduced  by  them,  the  court  could 
not  interpose  its  authority  to  set  aside  the  con- 
tract. 2.  That  the  effect  of  that  contract  was 
to  bind  the  widow  according  to  its  terms j  i.  e., 
4o  the  extent  of  her  dower  right,  and  the  mfants 
to  the  extent  of  the  equity  it  gave  for  a 
liberal  remuneration  of  services  performed. 
3.  But  the  question  arising  under  the  deeds  of 
1812  was  a  different  one.  So  far  as  they  could 
be  considered  a  mere  confirmation  of  the  con- 
tract of  1807,  which  had  been  made  for  them 
by  their  mother,  to  the  extent  above  expressed, 
they  are  binding  on  R.  T.  and  £.  T.,  though  not 
upon  their  infant  brother.  But  so  much  of  the 
contract  of  18 12  as  bound  them  farther  than  that 
of  1807,  was  not  the  confirmation  of  an  old,  but 
the  execution  of  an  original  contract.  The  prin- 
ciples of  equity  do  not  annul  such  a  contract, 
execated  between  an  agent  and  his  principals, 
but  they  subject  it  to  a  searching  and  rigorous 
examination.  They  require  the  agent  to  show 
that  he  withheld  no  information  which  his  agency 
enabled  him  to  ac4)oire;  that  his  communica- 
tions to  his  principals  were  full,  as  well  as 
fair.  If  he  cannot  do  this,  the  contract  must 
be  set  aside.  Teakle  v.  Bailyj  2  Brockenb.  C. 
C.  R.  43. 

144.  A  factor  sells  bills  of  his  principal  to  C, 
on  a  credit,  and  takes  in  payment  a  note  of  a 
previous  date,  having  three  months  to  run, 
drawn  by  A,  and  endorsed  by  B,  who  were  in 
good  credit  at  the  time ;  the  note  was  not  en- 
dorsed by  C.  Heidj  that  the  circumstances  of 
the  note  being  of  previous  date,  and  not  endorsed 
by  the  purchaser  of  the  bills,  are  not  of  them- 
8elve&  per  se,  sufficient  to  outweigh  the  fact 
that  the  drawer  and  endorser  of  the  note  were 
in  good  credit  at  the  time  of  the  transaction. 
Nor  was  it  of  any  consequence  that  the  name 
of  C,  the  purchaser,  was  not  communicated  by 
the  factoi  to  his  prinoipal.  the  principal  not 
having  required  it.  HamUton  §t  al,  v.  Cttn- 
fitngton.  2  Brockenb.  C.  C.  R.  350. 
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145.  An  agent  does  not  bear  the  same  rela-> 
tion  to  his  principal,  that  the  holder  of  a  bill  of 
exchange  does  to  the  drawer  and  endorser. 
The  same  nerVgence  or  omission  that  will  de- 
prive the  holder  of  all  recourse  against  the 
drawer  or  endorser,  will  not  subject  the  agent 
to  his  principal,  to  the  extent  of  the  bill  placed 
in  his  nands  for  collection.    Ibid. 

146.  The  relation  of  principal  and  agent  is 
governed  by  the  general  rules  of  law,  founded 
on  reason  ]  and  if  the  principal  suffers  through 
the  remissness  or  negligence  of  the  agent,  the 
actual  loss  sustained  by  the  principal,  in  conse- 
quence of  such  misconduct,  is  the  standard  by 
which  his  damages  must  be  measured.    Ibid, 

147.  The  factor  to  whom  commercial  paper 
is  transmitted  for  collection,  but  who  does  not 
make  himself  a  party  by  putting  his  name  upon 
the  pAper,  is  an  ordinary  agent,  governed  by  the 
law  wnich  regulates  the  relations  between  prin- 
cipal and  agent  generally,  and  is  not  subject  to 
the  law  merchant,  which  relates  to  bUls  of  ex- 
change.   Ilid, 

148.  Where  a  commission  merchant  takes  a 
bond  for  a  simple  contract  debt  due  to  him  for 
goods  sold  on  commission,  and  includes  in  the 
same  instrument  a  debt  doe  to  himself,  he  makes 
himself  answerable  to  his  princi{Mil  for  the 
amount  of  the  goods,  as  he  has  deprived  him 
of  the  means  of  pureuing  his  debtor,  by  extin- 
guishing the  debt  due  by  simple  contract.  Jack' 
son  V.  Baker,  1  Wash.  C.  C.  R.  394. 

149.  Plaintiff  employed  defendant  to  sell 
goods  on  commission.  He  sold  part,  and  in- 
trusted the  other  part  to  his  clerk,  who  ran  away 
with  the  floods  and  money.  The  agent  was 
liable  for  the  money  received  by  him,  and  lost 
by  the  perfidy  of  his  clerk.  Read  v.  Bertrand, 
4  Wash.  C.  C.  R.  514. 

150.  A  merchant  of  Philadelphia  sent  a  cargo 
of  coffee  to  his  correspondent  in  Bordeaux,  and 
wrote  as  follows :  '^  make  sale  of  the  coffee  im- 
mediately on  arrival,  and  forward  the  returns  in 
the  articles  mentioned  by  the  same  vessel. ''  It 
was  the  duty  of  the  agent  to  sell  immediately 
on  arrival,  no  matter  at  what  loss,  if  he  coula, 
or  as  soon  as  he  could.  He  had  no  right  to  ex- 
ercise a  discretion.  Courcier  v.  Ritter,  4  Wash. 
C.  C.  R.  559. 

151.  If  an  agent  disobeys  his  orders,  and 
makes  a  full  and  candid  statement  to  his  prin- 
cipal of  all  the  facts  upon  which  his  judgment 
was  exercised,  and  the  latter  makes  no  objection 
to  his  conduct,  or  is  silent  respecting  it,  this 
amounts  to  a  recognition  of  it,  and  will  excuse 
the  agent.    Ibid, 

152.  Where  an  agent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  property  sold  oy  him,  in 
obedience  to  his  orders,  this  does  not  excuse 
the  agent  for  violations  of  orders  as  to  other  pro- 
perty.   Ibid. 

153.  A  purchase  by  an  agent  will  be  deemed 
a  purchase  for  his  principal,  in  a  court  of  equity, 
unless  the  agent  has  openly  and  notoriously,  ana 
with  full  notice  to  his  principal,  discharged 
himself  from  his  agency.  Baker  v.  Whiting^  3 
Sumner's  C.  C.  R.  476. 
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4.  Agents,  Witnesses  for  or  against  Principals. 

154.  In  an  action  against  a  principal,  on  a  con- 
tract made  by  an  agent,  such  agent  is  competent 
to  prove  the  contract,  and  the  instructions  from 
his  principal.  Livingston  v.  Stoanwickj  2  Dall. 
300. 

155.  The  declarations  of  an  agent  for  the  de- 
fendant, bv  whose  orders  insurance  had  been 
made  by  nis  principal,  were  not  admitted  to 
prove  the  liability  of  the  principal  for  the  pre- 
mium. MiUick  et  d,  t.  Peterson^  2  Wash.  C.  C. 
R.31. 

156.  The  agent  who  makes  the  insurance, 
after  purging  himself  by  his  voir  dire,  is  a  good 
witness  for  the  assured,  to  prove  matters  TespecX^ 
ing  the  policy.  Rium  v.  Gardner^  1  Wash.  C.  C. 
R.  145. 
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1.  General  Principles, 

1.  In  equity,  the  time  on  which  an  agreement 
is  to  be  performed  may  be  dispensed  with. 
Hepburn  v.Auldy  5  Cranch,  262^  2  Cond.  Rep. 
247. 

2.  Contracts  are  always  to  be  construed  with 
a  view  to  the  real  intentions  of  the  parties. 
United  States  v.  Grundy^  3  Cranch,  337 ;  1  Cond. 
Rep.  554. 

3.  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executory  or  exe- 
cuted. An  executory  contract  is  one  in  which 
a  party  binds  himself  to  do  or  not  to  do  a  parti- 
cular thing.  A  contract  executed  is  one  in  which 
the  object  of  the  contract  is  performed,  and  this 
diiTefs  in  nothing  from  grant.  Fletcher  v.  Peek, 
6  Cranch.  87;  2  Cond.  Rep.  308. 

4.  Unaer  a  fair  construction  of  the  constitu- 
tion, grants  are  comprehended  under  the  term 
contracts.    Ibid. 

5.  Where  a  law  is  in  its  nature  a  contract, 
where  absolute  rights  have  vested  under  tlmt 
contract,  a  repeal  of  the  law  caimot  divest  those 
rights.    Ibid, 

6.  A  party  to  a  contract  cannot  pronounce  his 
own  deed  invalid,  although  the  party  be  a  sove- 
reign state.  A  grant  is  a  contract  executed. 
Ibid, 

7.  If  a  suit  be  brought  to  set  aside  a  conyev- 
ance  obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside  as  be- 
tween the  parties ;  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice,  cannot 
be  disregarded.    Ibid, 

8.  A  grant  of  land,  by  name,  in  the  Potowmas, 
superadding  the  courses  and  distances  of  the 
lines  thereof,  which  was  reserved,  wtis  found  to 
exclude  part  of  the  island,  passed  the  whole 


Island.    Lodgers  Lessee  ▼.  Zee,  6  Cranch,  237; 
2  Cond.  Rep.  358. 

9.  A  bond,  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238 ; 
2  Cond.  Rep.  358. 

10.  A  person  who,  upon  receiving  an  assign- 
ment of  a  share  of  property,  as  a  security  ibr  a 
debt,  agrees  to  comply  with  the  contract  of  th6 
aissignor,  with  a  joint  owner  of  the  nroperty,  is 
bound  to  fulfil  that  contmot,  although  it  exceed 
in  amount  the  value  of  the  property  transferred 
to  kirn.  Clarle^s  Ex^fs,  V.  CamngLon^  7  Cranch, 
308 ;  2  Cond.  Rep.  507. 

11.  A  simple  oontract  is  not  merged  in  a 
sealed  instrument,  which  merely  recognises  the 
debt,  and  fixes  the  mode  of  ascertaining  the 
amount.  Tike  Bank  of  Cclumbia  v.  Paltersonf 
7  Cranch,  299;  2  Cond.  Rep.  501. 

12.  Whenever  a  corporation  aggregate  is  act- 
ing in  the  scope  of  the  legithnate  purposes  of  its 
institution,  all  parol  contracts  made  bj  its  autho- 
rized agents,  are  express  promises  of  the  corpo- 
ration, and  aU  duties  imposed  upon  them  by  law, 
and  all  benefits  conferred  at  their  request,  raise 
implied  promises,  for  which  an  action  lies.   Ibid. 

13.  The  technical  doctrine  that  a  corporation 
could  not  contract,  except  under  its  seal,  or  in 
other  words,  could  not  make  a  promise,  if  it 
ever  had  been  fully  settled,  mu^  have  been 
productive  of  great  mischief.  Indeed,  as  soon 
as  the  doctrine  was  established,  that  its  regu- 
larly appointed  agents  could  contract  without 
seal,  it  was  impossible  to  support  it ;  for  other- 
wise those  wIm)  trusted  the  corporation  would  be 
without  remedy.    Rid. 

14.  Where  A.  agreed  vf  ith  the  managers  of  a  lot- 
tery to  take  2500  tickets^  giving  approved  security 
on  the  delivery  of  the  tidtets,  wnich  were  speci- 
fied in  a  schedule,  and  deposited  in  books  ol  100 
each,  thirteen  of  which  bcK^s  were  received  and 
paid  for  by  htm,  and  the  residue  superscribed  by 
nim  with  his  nanie,  and  endorsed  by  the  agents 
of  the  managere,  "purchased  and  to  be  taken 
by  A.,"  and  on  the  envelope,  covering  the  whole, 
"A.'s  12  books:''  held,  that  the  property  in  the 
tickets  ohanged  when  the  selection  was  made 
and  agreed  to,  and  that  they  remained  in  the 
possession  of  the  vendors  merely  as  oollateial 
security.  Such  a  contract  is  not  divisible. 
Thompson  r.Grajf,  1  Wheat.  75;  3  Cond.  Rep. 
490. 

15.  An  article  purchased  in  general  terais, 
from  many  of  the  same  description,  if  after- 
wards selected  and  set  apart  witn  the  assent  of 
the  parties,  as  the  thing  purchased,  is  as  com* 
pletely  identified  and  as  completely  sold,  as  if  it 
nad  been  selected  previous  to  the  sale,  and  spe- 
cified in  the  contract.    Ibid,  83. 

16.  A  deed  was  made  for  lands  in  Virginia,  in 
the  year  1779,  rendering  an  annual  rent  in  cur* 
rent  money  of  Virginia  for  ever.  Held,  that  the 
rent  is  to  be  paid  in  specie,  or  other  money 
equivalent  thereto  at  the  date  of  the  deed ;  and 
the  same  is  not  to  be  reduced  by  the  scale  of 
depreciation  existing  at  the  date  of  the  deed. 
Fauf  y,  Marsteller,  2  Crftnch,  10;  1  Cond.  R^ 
337. 
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17.  When  the  acts  stipiilated  to  be  done,  are 
to  be«ione  at  different' times,  the  stiputations  are 
to  be  oonstraed  aa  independent  of  each  other. 
Gtddsbormtgk  v.  Orr,  8  Wheat.  217 ;  6  Cond. 
Rep.  412. 

18.  The  title  and  claim  of  Charles,  Lord  Bal- 
timore, his  heirs  and  representatives,  to  the  quit- 
rents  reserved  by  the  proprieiary  of  the  late 
pioviRce  (now  state)  of  Irarykind,  was  extin- 

Snished  by  the  agreement  between  the  heirs, 
evisees,  and  personal  representatives  of  the 
said  Lord  Baltimore,  and  of  his  son  and  heir, 
Frederick,  Lord  Baltimore^  made  in  1780,  and 
confirmed  by  an  act  of  parliament  in  1781. 
CassdyAdm^r.  ^.r.OarroU,  11  Wheat.  134;  6 
Cond.  Rep.  249. 

19.  The  oonstmotioh  of  a  written  agreement 
is  a  qaestkm  of  law  for  the  determination  of  the 
court,  npoD  which  it  is  bonnd  to  instruct  the 
jury.    Feisek  v.  Dickson.  1  Mason,  9. 

20.  One  proposed  to  the  plaintiffs,  in  the  pre- 
sence of  the  defendant,  to  ship  them  a  quantity 
of  sugars  belon^ng  to  him,  in  the  defendant's 
Jands,  on  receiving  an  authority  to  dmw  on  pkm- 
tiffs  for  the  amomrt.  It  was  thereupon  agreed 
that  the  shipment  should  be  made,  and  the  au- 
thority given,  on  the  defendant's  engaging  by 
letter  to  ship  the  sugars.  The  owner  oi  the 
sogars  acconiinglT  wrote  a  letter  to  defendant, 
directing  him  to  ship  the  sugars  on  board  mch 
vessel  as  he  should  direct,  consigned  to  plaintiffs, 
and  handed  the  letter  to  defendant,  who  wrote 
^^  agreed  to"  under  the  letter  and  signed  his 
name,  upon  which  the  authority  to  draw  was 
given.  Heldj  that  defendant's  undertaking  was 
an  original  part  of  the  transaction,  and  that  the 
consideration,  moving  from  the  plaintiffs  to  the 
owner  of  the  susars,  which  was  not  expressed 
in  the  leUer,  might  be  proved  by  parol,  as  it  did 
not  contradict  the  written  agreement;  and  that 
the  undertaking  of  the  defendant  reqaired  no 
consideration  moving  from  pluntiffs  to  him  to 
support  it.  lUAmid  a  d.  v.  DWolf,  1  F^ine, 
580. 

21.  The  owner  of  the  sagars  becoming  insol- 
vent, wrote  to  the  plaintiffs,  informing  them  that 
the  vessel  in  which  he  had  intended  to  take  the 
sogars  would  not  do  so,  and  that  thev  were  at 
lit^rty  to  make  any  armngements  witn  defend- 
ant, for  the  interest  of  all  concerned :  Held,  that 
this  was  an  authority  under  which  the  plamtiffs 
oottld  nominate  a  vessel,  and  that  the  defendant 
was  bound  to  ship  the  sugars  in  such  a  vessel, 
if  he  should  not  choose  to  appoint  another. 
iW. 

22.  The  sugars  were  to  be  shipped  at  New 
Vork  to  Marseilles :  HM^  that  the  measure  of 
damages,  as  against  defendant,  was  the  value 
of  the  so^rs  in  New  York  at  the  time  of  his 
refnsal  to  ship  them  according  to  his  contract. 
Ibid. 

23.  He  who  sells  property  on  a  description 
given  by  himself,  is  bound  m  equity  to  make 
good  that  description }  and  if  it  be  untrue  in  a 
materia]  point,  atthongh  the  variance  be  occa- 
sioned by  mistake,  he  must  still  remain  liable 
"or  that  variance.  M^Etrran  v.  Taylor  ^  Mauu^ 
4  Ckanchy  270;  1  Cond.  Rep.  525. 


24.  Where  there  is  ad  agreement  to  deliver  a 
note,  with  such  endorsers  as  the  other  party 
should  approve,  and  the  party  would  avail  nim- 
self  of  an  offer  to  deliver,  instead  of  an  acttial 
performance,  it  is  inciftnDent  on  him  to  show 
that  he  had  offered  the  note  signed,  and  ten 
dered  himself  ready  to  have  it  endorsed  by 
rsuch  person  as  the  other  party  should  name. 
Latape$  y.Pechoiitry  2  Wash.  C.  C.  R.  180. 

25.  The  great  rule  of  interpretation  with  re- 
spect to  deecb  and  contracts  is,  to  put  such  a 
construction  upon  them  as  will  effectuate  the 
intention  of  the  parties,  if  such  intention  be 
consirtent  with  the  principles  of  law.  HontngS" 
ioortk  V.  Fry^  4  Dall.  345. 

26.  If  the  time  for  payment  is  made  a  sub- 
stantial part  of  the  contmct,  and  not  a  mere 
formal  circumstance,  and  enters  into  the  essence 
of  the  contract,  it  must  be  observed.    Ibid, 

27.  If  the  agreement  admits  of  another  con- 
struction, the  party  must  use  lesal  diligencei 
and  must  not  be  guilty  of  gross  delay.    Ihid. 

28.  A  law  annulling  a  conveyance  is  uncon- 
stitutional, because  it  is  a  law  impairing  the  ob- 
ligation ot  contracts,  within  the  meaning  of  this 
constitution  of  the  United  States.  Fletcher  v. 
Peei,  6  Cranch,  87^  2  Cond.  Rep.  308. 

29.  The  separation  of  Alexandria  from  Vir- 
^ia  did  not  affect  etisting  contracts  between 
individuals.  The  insurance  upon  buildings  in 
Alexandria  did  not  cease  by  tne  separation,  al- 
though the  company  by  wbtcii  the  insurance 
was  made,  coula  only  msure  buikJings  m  Vir- 
ginia. Kom  V.  Thu  Mutual  Insuranu  Societyy 
6  Cranch,  192;  2  Cond.  Rep.  845. 

SO.  A  oohtract,  in  writing,  for  the  sale  of  cer- 
tain specific  goods,  examined,  marked,  and  set 
aside  for  die  purchaser,  is  not  opened  by  an 
agreemeht  on  tne  part  Ol  the  vendor,  to  replace 
or  make  a  deduction  for  such  as,  on  examination, 
may  have  been  broken.  Cdhoun  v.  Vecehio,  3 
Warii.  C.  C.  R.  165. 

31.  One  who  has  agreed  to  pay  a  sum  of 
money  out  of  funds  expected  to  come  into  his 
hands,  is  not  excused  from  the  payment,  if,  by 
his  own  default,  the  funds  were  not  received. 
Blight  r.Athioyj  1  Pietere'  C.  C.  R.  15. 

32.  Where  two  of  three  assignees  of  a  bank- 
rapt  enter  into  an  agreement  in  the  absence  of 
the  third,  the  contract  is  not  binding  upon  him, 
unless  he  had  previously  authoriknl,  or  subse- 
quently ratified  it.    i5id. 

83.  The  agreement  of  the  assignees  of  a 
bankrupt  to  give  a  preference)  to  a  particnlar 
creditor,  is  not  valid  without  the  assent  of  the 
commissioners  and  a  certain  proportion  of  the 
creditors.    Ibid, 

84.  The  agreement  of  the  parties  may  control 
the  general  operation  of  law,  but  the  agree- 
ment must  b^  clear,  and  incapable  of  doubtful 
import.  Mnson  V.  Th»  Lady  WatUrstorff,  1 
Adm.  Decis.  215. 

35.  An  agreement  in  the  shipping  articles, 
that  no  officer  or  seaman  should  demand  or  be 
entitled  to  his  wages,  or  any  part  thereof,  until 
the  return  of  the  vessel  to  tn^  port  of  outfit 
does  not  amount  to  a  guarantee  on  the  part  ot 
the  mariner^  that  the  vessel  shall  arrive ;  but  is 
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merely  an  agreement  that  such  wages  as  were 
legally  due  at  a  foreign  port  should  be  paid  only 
at  the  port  of  outfit.    Ibid, 

36.  Where  a  contract  for  the  sale  of  lands  has 
been  in  part  executed,  by  a  conveyance  of  part 
of  the  land;  and  the  vendor  is  unable  to  convey 
the  residue,  a  court  of  equity  will  decree  the 
repayment  of  a  proportionate  part  of  the  pur-« 
chase-money.  Pratt  v.  Law  et  al,j  9  Cranch, 
456 ;  3  Cond.  Rep.  460. 

37.  An  agreement,  made  in  distress  at  sea, 
fixing  the  compensation  for  relief,  will  not  be 
supported.  Cowell  v.  The  Brothers^  Bee's  D.  C. 
R.  136.    SchuJtz  et  d.  v.  The  Nancy.    Ibid,  139. 

38.  Parties  agreeing  to  refer  a  question  to  their 
respective  governments,  are  concluded  by  the 
decision  of  the  ministers  of  those  governments 
resident  here ;  and  such  decision  is  sufficiently 
proved  by  a  letter  from  the  consul-general  of  the 
party  against  whom  the  decision  is,  stating  what 
the  ministers  had  ordered  him  to  communicate 
as  their  decision.  Crernon  et  at,  v.  Cochrane^ 
Marshal^  Bee's  D.  C.  R.  209. 

39.  A  offered  to  purchase  of  B  two  or  three 
hundred  barrels  of  flour,  to  be  delivered  at 
Georgetown,  District  of  Columbia,  by  the  first 
water,  and  to  pay  for  them  nine  dollars  and  fifty 
cents  per  barrel,  and  to  the  letter  containing 
this  proposition,  required  an  answer  by  the  re- 
turn of  tne  wagon  by  which  this  letter  was  sent. 
The  wagon  was  at  that  time  in  the  service  of  B, 
and  employed  by  him  in  carrying  flour  from  his 
mill  to  Harper's  '  erry,  near  to  the  place  where 
A  then  was.  His  ofler  was  accepted  by  B,  in  a 
letter  sent  by  the  first  regular  mail  to  George- 
town, and  was  received  by  him  at  that  place. 
No  answer  was  ever  sent  to  Harper's  Ferry. 
Htld^  that  this  acceptance,  communicated  at  a 
different  place  from  tnat  indicated  by  A,  imposed 
no  obligation  binding  upon  him.  EUason  et  at. 
v.  Hetmawy  4  Wheat.  225 ;  4  Cond.  Rep.  433. 

40.  An  offer  of  a  bargain  by  one  person  to  an- 
other, imposes  no  oblisation  on  the  former,  un- 
less it  is  accepted  by  the  latter,  according  to  the 
terms  in  whicn  the  offer  is  made.  A  qualifica- 
tion of,  or  departure  from  these  terms,  invalid- 
ates the  offer,  unless  the  same  be  agreed  to  by 
the  party  who  made  it.    Ibid. 

41.  Where  an  agreement  embraces  a  number 
of  distinct  subjects,  which  admit  of  being  sepa- 
rately executed  and  dosed,  it  must  be  taken 
distnbutively ;  each  subject  oeuig  considered  as 
forming  the  matter  of  the  agreement,  is  closed. 
Perkins  V.Hart,  11  Wheat.  237:  6  Cond.  Rep. 
287. 

42.  It  is  a  principle  of  equity,  that,  when  an 
instrument  is  drawn  and  executed,  which  pro- 
fesses, or  is  intended  to  carry  into  execution  an 
agreement,  whether  in  writing  or  by  parol,  pre- 
viously entered  into,  but  which,  by  mistake  of 
the  draftsman,  either  in  fact  or  law  does  not  ful- 
fil, or  which  violates  the  manifest  intention  of 
the  parties  to  the  agreement,  equity  will  correct 
the  mistake,  so  as  to  produce  a  conformity  of  the 
instrument  to  the  agreement.  Hunt  v.  Rousma' 
nier^s  AdnCr.,  1  Peters,  13. 

43.  The  execution  of  iostruments,  fairly  and 
loyally  entered  int0|  Is  one  of  the  peculiar 


branches  of  equity  jurisdiction ;  and  a  court  of 
equity  will  compel  a  delinquent  party  to  perform 
his  agreement,  according  to  the  terms  ot  it.  and 
to  the  manifest  intention  of  the  parties.    Ibid. 

44.  So.  if  the  mistake  exist,  not  in  the  instru- 
ment, which  is  intended  to  give  eflect  to  the 
agreement,  but  in  the  agreement  itself,  and  is 
clearly  proved  to  have  been  the  result  of  igno* 
ranee  of  some  material  fact,  a  court  of  equity 
will  in  general  grant  relief,  according  to  the 
nature  of  the  particular  case  in  which  it  is  sought. 
Ibid. 

45.  If  an  agreement  was  not  founded  on  a 
mistake  of  any  material  fact,  and  if  it  was  eze> 
cuted  in  strict  conformity  with  itself,  it  would 
be  ^unprecedented  for  a  court  of  equity  to  de* 
cree  another  security  to  be  given,  different  from 
that  which  had  been  agreed  upon,  or  to  treat  the 
case  as  if  such  other  security  had,  in  fact,  been 
agreed  upon  and  executed.    Ibid. 

46.  Courts  of  equity  may  compel  .parties  to 
execute  their  agreements,  but  they  have  no 
power  to  make  agreements  for  them.  The  death 
of  one  of  the  parties,  and  the  consequent  ineffi- 
ciency of  a  security  selected  and  intended  to  be 
i^lid  and  complete,  but  which  was  not  so,  will 
not  give  the  right  of  interference.    Ibid. 

47.  A  mistake  arising  from  ignorance  of  law, 
is  not  a  ground  for  reforming  a  deed  founded  oo 
snch  mistake,  except  in  some  few  cases,  and 
those  of  peculiar  characters.    Ibid.  15. 

48.  When  property  conveyed  in  trust,  to  bo 
sold  at  public  auction,  had  been  sold  by  private 
contract^  and  the  property  was  afterwarcis  offered 
for  sale  m  the  manner  prescribed  by  the  deed  of 
trust,  for  the  purpose  of  making  a  title  to  the 
private  purchaser,  at  which  time  more  was  bid 
for  the  same  than  the  amount  for  which  it  had 
been  privately  contracted  to  be  sold,  the  pur- 
chaser by  private  contract,  to  whom  possessioo 
was  delivered  at  the  price  agreed  on,  cannot  al- 
lege that  the  sale  was  void,  since,  whatever  may 
be  the  liability  of  the  cestui  que  trust  to  those 
interested  in  the  proceeds  of  the  sale,  for  the 
amount  offered  at  auction,  it  is  not  an  objection 
on  the  part  of  the  purchaser,  to  release  him  from 
his  contract.  Greenleafv.  Queen  et  a/.,  1  Peters, 
136. 

49.  Where  the  vendee  of  real  estate  had  our 
chased  it,  subject  to  the  dower  of  the  widow, 
of  which  dower  he  might  have  been  informed 
if  he  had  used  proper  diligence,  a  court  of  equity 
will  not  interfere  to  release  the  vendee,  but  will 
leave  him  to  such  legal  remedy  as  he  may  be 
entitled  to,  in  case  his  title  should,  at  any  future 
time,  be  disturbed.    Ibid.  147. 

50.  Where  no  specific  time  is  fixed  by  the 
contract  for  the  payment  of  money  by  one  party 
to  another,  in  judgment  of  law  the  same  is  pay- 
able on  demand.  The  Bank  of  Columbia  v. 
Hagnerj  1  Peters,  464. 

51.  In  contracts  for  the  sale  of  lands,  by  which 
one  agrees  to  purchase,  and  the  other  to  convey, 
the  undertakings  of  the  respective  parties  are 
always  dependent,  unless  a  contrary  intimatioa 
dearly  appean.    Ibid. 

52.  Although  many  nice  distinctions  are  to  be 
found  in  the  books,  upon  the  question,  wbeth^ 
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the  ooTenaDtti  or  promisen  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  inde- 
pendent or  dependent,  yet  it  is  eyident  the  inti- 
mations of  courts  have  strongly  favoured  the 
latter  construction,  as  being  obviously  the  most 
just.    Ihid,  465. 

53.  The  time  fixed  for  the  performance  of  a 
contract  is,  at  law,  deemed  the  essence  of  the 
contract,  and  if  tlie  seller  is  not  ready  and  able 
to  perform  his  part  of  the  agreement  on  that 
day,  the  purchaiBer  may  elect  to  consider  the 
contract  at  an  end.  But  equity,  which  from  its 
peculiar  jurisdiction  is  enabled  to  examine  into 
the  cause  of  delay  in  completing  a.  purchase, 
and  to  ascertain  how  far  the  day  named  was 
deemed  material  by  the  parties,  will,  in  certain 
caseS)  carry  the  agreement  into  execution,  al- 
though the  time  appointed  has  elapsed.    Ibid, 

54.  Upon  a  deposit  being  made  m  the  Bank 
of  the  Oimmonwealth  of  Kentucky,  the  cashier 
cave  under  his  hand  a  certificate  tnat  there  had 
been  <<  deposited  to  the  credit  of  W.  P.  &  W. 
97730.8]  J  which  is  subject  to  their  order  on  the 
presentation  of  this  certificate.'^  The  deposit 
was  made  in  the  notes  of  the  bank,  and  when 
the  same  were  deposited,  and  when  demand  of 
payment  was  made,  the  notes  were  passing  at 
one-half  their  nominal  value.  When  the  certi- 
ficate was  presented  to  the  bank,  the  cashier 
ofiiered  to  pay  the  amount  in  the  notes  of  the 
bank,  but  they  refused  to  receive  payment  in 
any  thing  but  pold  or  silver.  The  language  of 
the  certificate  is  expressive  of  a  general,  not  a 
specific  deposit ;  and  the  act  of  incorporation  is 
express,  that  the  bank  shall  pay  and  redeem 
their  bills  in  gold  or  silver.  The  transaction, 
then,  was  equivalent  to  receiving  and  depositing 
the  gold  or  silver:  if  the  bank  did  not  so  under- 
stand it  they  might  have  refused  to  receive  it. 
and  the  plaintiffs  would  certainly  have  recoverea 
the  gold  and  silver,  to  the  amount  upon  the  face 
of  the  bills.  The  Bank  of  the  Commonwealth  of 
Kentucky  v.  Wistar  et  a/.,  2  Peters,  318. 

55.  By  the  comity  of  nations,  the  law  of  a 
foreign  country  where  the  contract  is  made  or 
discfiaiged,  is  consiilered  by  the  tribunals  of 
other  nations  as  the  law  of  the  contract,  and 
they  will  decide  according  to  such  law.  Golden 
V.  Prince,  3  Wash.  C.  C.  R.  313. 

56.  Excess  of  price  over  value,  if  the  con- 
tract be  free  from  imposition,  is  not  of  itself  suf- 
ficient to  prevent  a  decree  for  a  specific  perform- 
ance. But  though  it  will  not.  standing  alone, 
prevent  a  court  of  chancery  enforcing  a  contract, 
it  is  an  ingredient  which,  associated  with  others, 
will  contribute  to  prevent  the  interference  of  a 
court  of  equity.  Cathcart  et  cd,  v.  Robinson,  5 
Peters,  264. 

57.  The  difference  between  that  deme  of 
unfairness  which  will  induce  a  court  of  equity 
to  interfere  actively,  by  setting  aside  a  contract, 
and  that  which  will  induce  a  court  to  withhold 
its  aid,  is  well  settled.  It  is  said  that  the  plain- 
tiff must  come  into  court  with  clean  hands,  and 
that  a  defendant  ma]^  resist  a  bill  for  specific 
performance,  by  showing  that  under  the  circum- 
stances the  plamtiff  is  not  entitled  to  the  relief 
he  asks.  Omission  or  mistake  in  the  agreement, 


or  that  it  is  unconscientious  or  unreasonable,  or 
that  there  has  been  concealment,  misrepresenta- 
tion, or  any  unfairness,  are  enumerated  among 
the  causes  whi|h  will  induce  the  court  to  refuse 
its  aid.  If  to%y  unfairness  a  great  inequality 
between  the  price  and  value  be  added,  a  court 
of  chancery  will  not  afford  its  aid.    Ibid. 

58.  The  contract  between  the  parties  con- 
tained a  stipulation  that  the  payment  of  the 
purchase-money  of  the  property,  should  be  se- 
cured by  the  execution  of  a  deed  of  trust,  on 
the  whole  amount  of  a  claim  the  purchaser  nad 
on  the  United  States.  The  penalty,  which  was 
to  be  paid  on  the  non-performance  of  the  con- 
tract, being  substituted  for  the  purchase-money, 
it  should  retain  the  same  protection.    Ibid. 

59.  Whatever  may  be  the  inaccuracy  of  ex- 
pression, or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  legal  view,  if  the  intention 
to  pass  the  legal  title  to  property  can  be  clearly 
discovered,  the  court  will  give  effect  to  it,  and 
construe  tne  words  accordingly.  Tieman  et  d. 
v.  Jackson,  5  Peters,  580. 

60.  A  note  to  pay  money  generally,  is  a  note 
to  pay  in  Ic^l  currency,  and  the  right  to  dis- 
charge it  with  a  particular  paper  is  an  extrinsic 
circumstance,  depending  on  its  being  due  to  the 
person  or  body  corporate  responsible  for  the 
paper,  which  ri^ht  is  terminated  by  a  transfer 
of  the  debt.  United  States  v.  Robertson,  5  Peters, 
641. 

61 .  An  agreement  by  the  president  and  cashier 
of  the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  liable 
on  his  endorsement,  does  not  bind  the  bank.  It 
is  not  the  duty  of  the  cashier  and  president  to 
make  such  contracts,  nor  have  they  the  power 
to  bind  the  bank^  except  in  the  discharge  of 
their  ordinary  duties.  All  discounts  are  made 
under  the  authority  of  the  directors,  and  it  is 
for  them  to  fix  any  conditions  whicn  may  be 
proper  in  loaning  money.  Bank  of  the  U.  S.  v. 
Dunn,  6  Peters,  51. 

62.  After  a  suit  was  instituted  in  the  circuit 
court  of  the  United  States,  of  Maryland,  by  citi- 
zens of  Louisiana,  against  a  citizen  of  Maryland, 
the  defendant  obtained  the  benefit  of  the  insol- 
vent laws  of  the  state.  A  judgment  was  after- 
wards confessed  by  the  detendant,  in  favour  of 
the  plaintiff,  for  a  sum  certain,  and  by  consent 
of  the  parties,  a  memorandum  was  entered  of 
record :  "  this  judgment  is  subject  to  the  legal 
operation  of  the  defendant's  discharge  under  the 
insolvent  laws  of  Maryland.''  By  the  court: 
the  sole  effect  of  this  agreement  is  to  save  to 
the  party  whatever  rights  he  may  claim  from 
the  legal  operation  of  the  insolvent  laws  of  the 
state  of  Maryland.  It  neither  admits  their  va- 
lidity, nor  varies  any  rights  of  the  plaintiffs,  if 
they  are  entitled  to  ttiem.  Boyle  v.  Zacharie  and 
Turner,  6  Peters,  635. 

63.  N.  stipulated  in  certain  articles  of  agree- 
ment to  transport  and  deliver  by  the  steamboat 
Paragon  to  R.,  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels^  for  the  use  of  the  United 
States;  in  consideration  whereof  R.  agreed  to 
pay  to  N.,  on  the  delivery  of  the  stores  at  St. 
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Louis,  at  a  certain  rate  per  barrel,  one-half  in 
specie  funds,  or  their  equivalent,  and  the  other 
luLlf  to  be  paid  in  Cincinna^ti^  in  the  paper  of 
banks,  current  there  at  the  period  of  the  deli- 
very of  the  stores  at  St.  Louft.  Under  the 
agreement  was  the  following  memorandum :  "  It 
is  understood  that  the  payment  to  be  made  in 
Cincinnati  is  to  be  in  the  paper  of  the  Miami 
Exporting  Company,  or  its  equivalent."  The 
court  erred  in  refusmg  to  instruct  the  jury,  that 
the  plaintiffs  could  only  recover  the  stipulated 
price  for  the  freight  actually  transported,  and 
that  they  were  entitled  to  no  more  than  the 
specie  value  of  the  notes  of  the  Miami  Export- 
ing Company  Bank,  at  the  time  that  j^yment 
should  have  been  made  at  Cincinnati*  The 
specie  value  of  the  notes,  at  the  time  they 
snould  fiave  been  paid,  is  the  rule  by  which 
such  damages  are  to  be  estimated.  Robinson  v. 
Noble^s  Administrators^  8  Peters,  1.81. 

64.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled  under  the  contract  to  recover  in 
damages  more  than  the  stipulated  price  for  the 
freight  actually  transported.  If  R.  had  bound 
himself  to  deliver  a  certain  number  of  barrels, 
and  had  failed  to  do  so,  N.  would  have  been  en- 
titled to  damages  for  such  failure;  but  a  fair 
construction  or  the  contract  imposed  no  such 
obligation  on  E.    J^. 

65.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  in  every  other  in  re- 
gard to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity. But  to  exonerate  R,  from  damages  on  this 
ground,  it  is  enough  to  know  that  he  did  not  bind 
himself  to  deliver  any  specific  amount  of  freight. 
The  probable  amount  is  stated,  or  supposed,  in 
the  agreement,  but  there  is  no  undertaking  as  to 
the  quantity.    Ibid, 

66.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  interpre- 
tation of  contracts,  are  to  be  governed  by  the 
laws  of  the  country  where  the  contracts  are 
made,  or  to  be  performed.  But  the  remedies 
are  to  be  governed  by  the  laws  of  the  country 
where  the  suit  is  brought,  or,  as  it  is  compen- 
diously expressed,  by  the  lex  fori.  Because  an 
action  of  covenant  will  He  in  Kentucky,  on  an 
unsealed  instrument,  it  will  not  lie  in  another 
state,  where  covenant  can  only  be  brought  on 
an  instrument  under  seal.  The  U,  S.  v.  Dondly. 
8  Peters,  361. 

67.  A  contract  was  made  by  Orr  for  the  deli- 
very of  rations  for  the  use  of  the  troops  of  the 
United  States,  ''  thirty  days'  notice  being  given 
of  the  post  or  place  where  the  rations  may  be 
wanted."  In  an  action  on  a  bond  with  sureties, 
for  a  balance  claimed  to  be  due  to  the  United 
States  by  the  contractor,  the  United  States  intro- 
duced the  testimony  of  a  Mr.  Abbot,  and  proved 
by  him,  that  at  the  time  when  contracts  were 
made  for  the  supply  of  the  United  States  troops, 
the  contractors  (as  he  believed)  were  then  m- 
formed  of  the  fixed  posts  within  the  limits  of  the 


contract,  and  the  number  of  troops  there  stih 
tioned;  and  that  rations  were  to  be  regularly 
supplied  by  such  contractor,  according  to  the 
number  of  troops  so  statioqed  at  such  places; 
and  that  the  contractor  was  informed  he  was  to 
continue  so  to  do,  without  an^  other  notice  so  to 
do  ]  and  that  special  requisitions  and  notices  of 
thirty  days  would  be  made  and  given,  for  all 
other  supplies,  at  other  places  or  posts,  and  foi 
any  change  in  the  quantity  of  supphes  which 
might  become  necessary  at  the  fixed  posts,  from 
a  change  in  the  number  of  troops  stationed  at 
such  fixed  posts )  and  that  such  was  the  uuder- 
standing  at  the  war  department,  in  settlios  the 
accounts  of  the  contractor^.  But  he  did  not 
know  of  any  verbal  exj^anation  between  the 
secretary  of  war  and  Orr,  on  this  subject,  speci* 
fying  any  thing  more  or  less  than  wfaiat  tne  con- 
tract specified ;  and  he  did  not  know  that  there 
had  been  any  submission  or  agreement  of  con- 
tractors to  such  a  construction  of  their  oootracts, 
but  that  such  was  the,  rule  adopted  by  the  ac- 
counting ofilcers,  in  settling  the  accounts  of  coq- 
tractors.  The  defendant,  among  other  thiogs, 
introduced  evidence  to  show  that  the  contractor 
always  insisted  on  the  necessity  of  requisitioos 
and  notices,  according  to  the  terms  of  the  con- 
tract, for  supplies  at  all  posts,  before  he  could  be 
charged  with  a  failure  j  and  also,  to  show  the 
custom  of  making  requisitions,  and  giving  such 
notices  for  supplies  at  all  posts  where  provisioos 
were  reauired,  and  without  regard  to  ttieir  beinff 
old  established  posts,  or  new  ones  established 
after  the  contract.  After  the  whole  evidence 
was  clo^d,  the  attorney  for  the  United  States 
prayed  me  court  to  instruct  the  jury,  "that it 
was  competent  for  them  to  infer  from  the  said 
evidence,  that  the  contractor,  in  supplying  the 
fixed  posts  as  he  had  before  done  under  his 
former  contract,  and  knowing  thereby  the  num- 
ber of  rations  there  required,  dispensed  with 
any  special  requisition  and  notice,  in  relation  to 
such  supplies  to  said  posts;  and  in  case  of 
failure  to  supply  such  posts,  according  to  usage 
and  knowledge,  the  contractor  is  liable  under 
the  bond  and  contract  upoi^  which  this  action  is 
founded."  The  circuit  court  refused  to  give 
this  instruction ;  and  the  question  before  the  su- 
preme court  on  a  writ  of  error  was,  whether  it 
ought  to  have  been  eiven.  Held^  that  there  was 
no  error  in  the  refusal  of  the  circuit  court  to  giye 
the  instruction.  The  U.  S.  v.  Jonesj  Admnis- 
trator,  8  Peters,  399. 

68.  R.  executed  a  bond  to  D.,  conditioned  that 
he  would  make  him  a  fair  and  indisputable  title 
to  a  certain  tract  of  land,  on  or  before  the  1st  of 
January,  1795;  and  if  no  conversance  was  then 
made,  that  R.  would  stand  indebted  to  D.  in  a 
certain  sum  of  money,  beins  the  sum  acknow- 
ledged to  be  paid  to  R.  at  the  time  of  the  con- 
tract. By  the  court :  No  other  just  interpreta- 
tion can,  under  the  circumstances,  be  put  upon 
this  language,  than  that  the  parties  intended  tnat 
R.  should  perfect  his  title  to  the  land  by  a  patent, 
and  should  make  a  conveyance  of  an  indisput- 
able title  to  D.,  on  or  before  the  first  of  January, 
1795  ]  and  if  not  then  made,  the  contract  of  sale 
was  to  be  deemed  rescinded,  and  the  foity-fira 
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Smnds  purchase-money  was  to  be  repaid  to  D. 
6U  and  Wise  v.  Rogers^  8  Peters,  420. 

69.  The  brig  Ann,  of  Boston,  on  a  voyage 
from  New  Orleans  to  Madeira,  &o.,  was  un- 
lawfully captured  by  a  part  of  the  Portuguese 
squadron,  and  was,  with  her  cargo,  condemned. 
Upon  the  remonstrance  of  the  government  of  the 
United  States,  the  claim  of  the  owner  for  this 
capture  was,  on  the  19th  of  January,  1832,  ad- 
mitted by  the  government  of  Portugal,  to  an 
amount  exceeding  $38,000,  one-fourth  ot  which 
was  soon  after  paid.  Oa  the  27th  January,  1832, 
the  owner  of  the  Ann  and  cargo,  neither  of  the 
parties  knowing  of  the  admission  of  the  claim 
Dy  Portugal,  m«ule  an  agreement  with  the  appel- 
lant, to  allow  him  a  sum  a  little  below  one-tnird 
of  the  whole  amount  of  the  sum  admitted,  as 
commissions,  he  agreeing  to  use  his  utmost 
efforts  for  the  recovery  thereof.  At  the  time  of 
this  agreement,  which  was  under  seal,  the  owner 
of  the  Ann,  H.,  was  indebted  to  the  appellant, 
A.,  $268,  for  services  rendered  to  him  in  the 
course  of  a  commercial  agency  for  him.  In  the 
contract  it  was  agreed  that  this  claim  should  be 
released.  Under  the  contract,  A.  received  the 
one-fourth  of  the  amount  admitted  to  be  due  to 
H.  by  Portugal,  and  H.  £Ued  a  bill  in  the  circuit 
court  of  Rhode  Island,  to  have  the  contract  re- 
scinded and  delivered  up  to  be  cancelled,  and 
the  money  received  to  oe  paid  to  him  without 
deductions.  The  court  made  a  decree  in  favour 
of  H.,  on  the  payment  of  the  $268  and  interest. 
The  supreme  court  affirmed  the  decree  of  the 
circuit  court,  being  of  opinion  that  the  agree- 
ment had  been  entered  into  by  both  parties  to  it 
under  a  mistake,  and  under  an  entire  ignorance 
of  the  allowance  of  the  claim  by  the  Portuguese 
government.  It  was  without  consideration.  Ser- 
vices long  and  arduous  were  contemplated^  but 
the  object  of  these  services  had  been  attained. 
Allen  v.  Hammond^  1 1  Peters,  70. 

70.  A  vendor  is  bound  to  know  that  he  actu- 
ally has  what  he  professes  to  sell.  And  even 
though  the  subject-matter  of  a  contract  be  liable 
to  a  contingency,  which  may  destroy  it  imme- 
diately, if  the  contingency  has  happened  the 
contract  will  be  void.     Ibia. 

71.  [fa  life-estate  in  land  is  sold,  and,  at  the 
time  of  the  sale,  the  estate  is  terminated  by  the 
death  of  the  person  in  whom  the  right  vested, 
a  court  of  equity  will  rescind  the  purchase. 

72.  If  any  one  is  bound  to  do  a  particular 
thing,  he  must  either  do  it  or  offer  to  do  it;  and 
if  no  objections  are  made,  he  must  show  that  he 
made  a  tender  in  a  regular  maimer.  Blight  v. 
Ashley,  1  Peters'  C.  C.  B.  16. 

73.  If  an  agreement  to  pay  a  debt  is  valid 
and  subsisting,  its  legality  and  justice  cannot  be 
denied,  without  strong  and  substantial  evidence 
to  support  such  denial.    Ibid. 

74.  A  copartner  may,  by  an  agreement,  bind 
bis  associates  in  relation  to  partnership  concerns, 
because  each  mrtner  is  interested  in  tne  partner- 
ship effects.  But  this  principle  does  not  apply 
to  persons  acting  under  a  delegated  authority, 
and  more  especially  when  the  act  is  not  withm 
the  scope  of  their  authority.    Ibid, 


75.  Part  performance  has  no  other  effect  ex- 
cept that  the  plaintiff  is  thereby  let  in  to  prove 
that  part  of  tne  agreement  is  not  confessed, 
aliunae.    Ibid, 

76.  If  the  agreement  admitted  in  the  answei 
differs  from  that  stated  in  the  bill,  the  plaintiff 
cannot  have  a  decree,  unless  he  can  prove  the 
agreement  alleged  by  him,  aliunde.  Thompson 
V.  Woody  1  Peters'  C.  C.  R.  380. 

77.  It  is  no  excuse  for  non -performance  of  a 
contract  to  deliver  '^  prime,"  ^^  first  class"  teas  in 
Canton,  that  the  season  of  the  year  when  the 
teas  were  to  have  been  delivered,  was  unfavour- 
able to  the  best  teas  being  at  inarket.  Gilpint 
V.  Consequoj  1  Peters'  C.  C.  R.  86. 

78.  The  defendant  contracted  to  deliver  a  cer- 
tain number  of  boxes  of  teas,  of  first  class,  at 
stipulated  prices.  A  sub8e(^uent  agreement  to 
diminish  the  Quantity  and  price  does  not  excuse 
his  violating  the  contract  as  to  quality.  Youqua 
V.  Nixon  et  d.,  1  Peters'  C.  C.  R.  221. 

79.  Prize-money  must  be  distributed  according 
to  some  written  agreement  of  the  parties,  other- 
wise it  is  distributable  according  to  the  4th  sec- 
tion of  the  prize  act  of  20th  June,  1812,  ch.  107. 
The  Dash,  1  Mason's  C.  C.  R.  4. 

80.  Where  a  sale  of  goods  is  made,  and  they 
are  delivered,  and  an  agreement  is  afterwards 
made  to  rescind  the  contract,  the  contract  is  not 
completely  rescinded  until  tne  goods  are  re-de* 
livered.  MilUr  v.  Smithy  1  Mason's  C.  C.  R. 
437. 

81.  Where  an  agreement  is  made  to  lend 
money,  and  to  take  collateral  security  on  pro- 
perty, and  by  a  mistake  a  power  of  attorney  only 
IS  taken,  and  the  party  dies,  equity  will  relieve 
the  creditor,  and  enforce  the  original  agreement 
against  the  administrators,  where  the  estate  is 
solvent.  Hunt  v.  Ennisy  AdmW,,  2  Mason's  C. 
C.  R.  244. 

82.  A  sale  was  made  of  a  farm,  upon  a  con- 
tract of  so  much  per  acre,  to  be  ascertained  by 
measurement.  Afterwarcts,  the  parties  agreed 
to  waive  any  measurement,  and  the  vendee  took 
the  farm  at  the  gross  sum  of  $2500,  supposing 
it  to  contain  fifty  acres,  from  the  representations 
of  the  vendor;  and  in  the  deeds  of  conveyance 
the  land  was  said  to  contain  forty-seven  acres 
and  a  half,  '^  more  or  less."  Heldj  that  as  the 
vendor  was  not  guilty  of  any  fraudulent  misre- 
presentation, but  expressed  his  bona  fide  belief, 
the  vendee  was  not  entitled  to  any  relief  in 
equity,  although  the  quantity  tumect  out,  upon 
subsequent  measurement,  to  be  forty  ana  a 
half  acres  onl^.  each  party  having  been  well 
acquainted  witn  the  local  boundaries  of  the 
farm.    Stebbins  v.  Eddy^  4  Mason's  C.  C.  R.  414. 

83.  Maine. — ^A  purchased  ninety-nine  hun- 
dredths of  a  tract  of  land  of  one  hundred  acres, 
belonging  to  the  state,  under  a  settler,  and  the 
state  granted  one  hundred  acres  to  the  settler, 
and  the  settler  had  granted  one  acre  to  B. 
Afterwards,  A  obtained  from  the  state,  with  full 
knowledge  of  B's  title,  a  grant  of  the  whole 
land,  the  same  being  excepted  in  the  deed  of 
the  settler  to  him.  Held,  that  B  was  entitled, 
in  equity,  to  have  one  acre  conveyed  to  him. 
DurUap  v.  Stetson,  4  Mason's  C.  C.  R.  349. 
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84.  It  is  essential  to  the  yalidity  of  a  contract, 
that  the  parties  to  it  should  have  consented  to 
the  same  subject-matter  in  the  same  sense :  they 
must  have  contracted  ad  idem.  Hazard  y.  New 
England  Marine  Ins,  Co.^  1  Sumner's  C.  C.  R. 
21S. 

85.  To  sustain  the  vendee's  allegation  that  the 
contract  was  abandoned  by  implication,  the  con- 
duct of  the  vendor  ought  to  be  such  as  to  justify 
a  reasonable  man  in  believing  that  he  acqui- 
esced. Garneii  v.  Mason  et  a/.,  2  Brockenb.  C. 
C.  R.  185. 

86.  If  money  is  to  be  paid,  or  any  act  to  be 
done  on  a  certain  day,  and  at  a  certain  place, 
the  Je^al  time  of  performance  is  the  last  conve- 
nient nour  of  the  day  for  transacting  business. 
But  if  the  parties  meet  at  any  part  o(  the  day, 
a  tender  and  refusal  at  the  time  of  meeting  are 
sufficient.  Savary  v.  Goe,  3  Wash.  C.  C.  R. 
140. 

87.  Action  to  recover  the  stipulated  price  of 
a  quantity  of  looking-glass,  which  the  plaintiff 
advertised  as  white  glass  of  a  superior  quality, 
and  which  the  defendant  purchased  after  having 
particularly  examined  the  same,  signing  an 
agreement  stating  the  purchase,  and  the  price 
to  be  paid  on  taking  the  glass  away.  On  the 
followmg  day  one  of  the  defendants  returned, 
re-examined  the  glass,  and  said  it  was  of  infe- 
rior quality,  and  refused  to  comply  with  the 
agreement  of  the  preceding  day.  The  glass 
was,  in  fact,  of  very  inferior  quality.  The  court 
held,  that  tue  defendants  having  examined  the 
glass,  and  given  the  agreement  to  purchase  it. 
they  could  not  afterwards  claim  to  oe  relieved 
from  the  bargain,  by  the  discovery  that  the  qua- 
lity of  the  glass  was  inferior,  and  that  it  was  not 
worth  the  pi  ice  ihey  agreed  to  pay  for  it.  Cal- 
houn V.  Vechie  et  a!.,  3  Wash.  C.  C.  R.  165. 

88.  The  statement  of  the  quality  of  the  glass 
in  the  advertisement  did  not  amount  to  a  war- 
ranty, inasmuch  as  the  defendants  did  not  rely 
upon  the  advertisement,  but  on  their  own  judg- 
ment, formed  after  examination.     Ibid. 

89.  Upon  a  Canton  contract  to  deliver  teas, 
the  quality  o(  the  sample  chests  to  be  selected 
by  A,  if  A  select  and  accept  the  chests  of  an 
inferior  Quality,  there  is  an  end  of  the  warranty, 
and  the  Hong  merchant  could  only  be  liable  for 
a  fraud,  in  imposing  on  the  defendant  teas  appa- 
rently of  a  particular  quality,  but  actually  mfe- 
rior.  He  could  not  be  bound  to  deliver  the  se- 
lected teas,  which  might  be  inferior,  and  bound 
also  to  deliver  teas  of  a  better  quality.  Cheong' 
too  Y.JoneSy  3  Wash.  C.  C.  R.  359. 

90.  The  law  of  the  country  where  a  contract 
is  made,  is  the  law  of  the  contract  wherever 
performance  is  demanded ;  and  the  same  law 
which  creates  the  change  will  be  regarded,  if  it 
operate  a  discharge  of  the  contract.  Green  v. 
SarmientOy  1  Peters'  C.  C.  R.  74. 

91.  Contracts  made  with  an  alien  enemy  are 
lawful,  if  made  in  a  trade  carried  on  under  a 
license  of  the  government,  whether  they  arise 
directly  or  collaterally  out  of  such  licensed  trade, 
or  il  the  enemy  with  whom  such  contract  is 
made,  be  in  the  hostile  country  by  license  of  the 
government,  or  if  the  contract  be  a  ransom  bond. 


Crawford  v.  The  WUliam  Penn^  3  Wash.  C.  C.  H 
484. 

92.  Contracts  made  with  prisoners  of  war^  in 
the  enemy's  country,  for  subsistence,  are  binding. 
Ibid. 

93.  The  defendant  accepted  an  order  to  pav 
certain  debts  out  of  the  proceeds  of  a  bill  of 
exchange,  which  bill  was  protested  for  non-pay* 
ment.  The  plaintiff  declared  upon  this  promise. 
The  bill  had  not  been  paid.  The  promise  was 
at  an  end.  The  plaintiff  failed  in  his  action,  so 
far  as  it  was  founded  on  the  promise.  HiUz  v. 
Karthause,  4  Wash.  C.  C.  R.  1. 

94.  Where  the  defendant  promised  to  account 
for  the  proceeds  of  a  bill  of  exchange  remitted 
to  him,  as  soon  as  the  fate  of  the  bill  should  be 
decided,  the  clear  meaning  of  the  undertaking 
was  to  pay,  provided  the  bill  should  be  paia. 
Ibid. 

95.  Where  one  of  three  partners  entered  into 
an  agreement  under  hand  and  seal  in  the  name 
of  the  partnership,  for  the  sale  of  lands,  with  the 
consent  of  the  otner  partners,  either  expressly 
given  at  the  time,  or  recognised  by  them  after- 
wards, it  was  the  deed  of  all  three,  although 
there  was  but  one  signature ;  and  the  instrument 
was  admitted  in  evidence  in  an  action  brought 
on  the  agreement  for  the  purchase-money,  proof 
of  the  consent  of  the  other  parties  in  the  form 
stated  having  been  given.  Henry  Darsi  et  d.  v. 
Roth.  4  Wash.  C.  C.  R.  471. 

96.  The  law  of  the  place  where  a  contract  is 
made,  is  to  be  given  as  to  the  validity,  nature, 
and  construction  of  the  contract  \  but  the  remedy 
on  such  contract  is  to  be  pursued  according  to 
the  law  of  the  place  where  the  suit  is  brought. 
This  is  subject  to  the  exception,  where  the  con- 
tract is  immoral  or  unjust.  Van  Reimsdyht  v 
Kaxn  et  d.,  1  Gallis.  C.  C.  R.  371. 

97.  When  the  contract  is  to  be  executed  at  a 

1)lace  different  from  that  where  it  is  made,  the 
aw  of  the  place  of  execution  will  apply.    lUd- 

98.  If  a  contract  is  void  at  the  place  where  it 
is  made,  it  will  be  void  everywhere ;  and  what 
is  a  discnarge  of  a  contract  in  the  place  where 
it  is  made,  will  be  of  equal  avail  in  every  other 
place.    Ibid.  375. 

99.  A  state,  by  virtue  of  its  general  authority, 
may  act  between  its  own  citizens  in  every  other 
country :  secus  as  to  contracts  between  its  citi- 
zens and  foreigners,  made  in  foreign  countries. 
Ibid.  Z77. 

100.  A  state  of  war  puts  an  end  to  all  execu- 
tory contracts  between  the  citizens  of  different 
countries.  The  Francis  and  Cargo^  1  Gallis.  C. 
C.  R.  448. 

101.  If  upon  a  contract  of  sale,  the  purchaser 
to  pay  a  part  of  the  purchase-money,  and  give 
his  l)ond  for  the  balance,  and  agrees  to  give  a 
mortgage  upon  the  property  for  the  balance,  bat 
fails  to  do  it,  and  the  vendor  afterwards  conveys 
the  property  to  another,  the  court  will  decree 
the  re]myment  of  the  sum  paid,  and  that  the 
bond  be  delivered  up  to  be  cancelled.  Castor 
V.  Mitchell,  4  Wash.  C.  C.  R.  191. 

102.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
ground  of  fraud,  after  one  of  the  parties  to  il  had 


AGREEMENT. 


109 


Generaf  Prindptes. 


bsen  proceeded  against  on  the  contract,  on  the 
law  skle  of  the  coart,  and  a  judgment  had  been 
obCaiued  against  him  for  a  part  of  the  money  to 
be  paid  on  the  contract.  Boyee  r.  Grundy f  3 
Feters,  210. 

103.  Itcamiot  be  doubted  that  reducing  an 
agreement  to  writing,  is  in  most  cases  an  argu- 
ment agisiast  fraud )  but  is  far  from  a  conclusire 
aignment.  The  doctrine  will  not  be  contended 
for,  that  a  written  agreement  cannot  be  relieved 
against  on  the  ground  of  false  suggestions.  Ibid, 

104.  It  is  not  an  answer  to  an  application  to 
a  court  of  chancery  for  relief,  in  rescinding  a 
contract,  to  say  that  the  fraud  alleged  is  partial, 
and  migit  be  the  subject  of  compensation  by  a 
jury.  The  law,  which  abhors  fraud,  does  not 
permit  it  to  purchase  indulgence,  dispensation, 
or  absolution.    JM. 

lO.'S.  No  action  can  be  maintained  against  a 
master  and  part  owner  of  a  ship  engaged  in  the 
slave  trade,  by  his  partners  in  the  joint  concern, 
nor  against  an  aeent  who  is  a  partjr  to  the  ori- 

S'nal  traffic,  and  has  the  proceeds  m  his  hands. 
aUs  T.  Miyberryj  2  Gallis.  C.  C.  R.  560. 

106.  If  a  ship  be  sold  in  a  forei^  port,  to 
evade  a  forfeiture  incurred  to  the  Unaea  States 
no  action  can  be  sustained  on  the  contract  of 
iale  for  the  proceeds.    Ibid. 

107.  A  bill  of  exchange  expressed  to  be  col- 
lateral to  a  ransom  bill,  is  a  contract  on  which 
an  action  can  be  sustained  at  common  law,  the 
plaintiff  and  pavee  being  an  alien  friend.  In 
an  action  on  such  bill,  the  capture  must  be  taken 
to  be  justifiable  and  the  ransom  regulari  Mai' 
ionfudrt  t.  Keatingj  2  Gallis.  C.  C.  R.  325. 

108.  In  an  action  between  the  original  parties 
to  a  contract,  an  assi^ment  to  a  third  person 
canoot  be  set  up  to  defeat  the  defence  of  ille- 
^lity  in  the  original  contract.  Fales  v.  May' 
6erry,  2  Gallis.  C.  C.  R.  560. 

109.  A  charterparty  was  entered  into  daring 
the  war  between  England  and  the  United  States, 
and  durinff  the  blockade  of  the  Chesapeake  by 
the  British  fleet,  by  which  the  plaintiff  let  his 
ship  to  the  defendant  to  carry  flour  from  Norfolk 
to  Oadiz,  and  covenanted  to  deliver  the  flour, 
<<  excepting  always  the  restraint  of  princes  and 
rulers,''  and  the  freightera  covenanted  to  pay  the 
freight.  The  ship  was  provided  with  "a  Sid* 
month  license,"  put  the  charterparty  did  not 
express  it,  and  yet  the  fact  was  well  known  to 
the  defendants,  who,  as  well  as  the  plaintiff)  re- 
lied upon  the  protection  afforded  by  the  license. 
The  charterparty  was  dated  January  31,  1813. 
After  the  ship  was  loaded,  it  was  ascertained 
that  the  license  would  afford  no  protection  against 
the  blockading  squadron.  The  defendants,  on 
the  3d  of  March,  1813,  directed  that  the  ship 
ahoald  not  proceed  to  sea  under  such  circum- 
stances; on  the  19th,  they  directed  that  she 
should  continue  ready  to  prosecute  the  voyage 
as  soon  as  the  blockade  should  be  raised ;  and 
finally,  in  January  followioff,  the  blockade  still 
continuing,  they  directed  that  the  flour  should 
be  delivered  to  their  order,  which  was  done. 
Held,  that  the  procurement  of  the  license  vitiates 
the  contract  as  much  as  if  it  had  been  inserted 
on  the  charterparty.     That,  although  freight 


cannot  be  recovered,  yet  the  various  directions 
given  by  the  defendants  amounted  to  a  new 
contract,  which  may  be  enforced,  and  the  ship 
owner  was  entitled  to  equitable  compensation 
for  his  labour,  and  expenses  incurred  by  him 
prior  to  the  3d  of  March,  from  that  time  to  the 
19th  June,  and  after  the  last  day  to  January, 
1814,  when  the  flour  was  delivered  to  the  order 
of  the  defendants.  Wilson  v.  Le  Roy^  Bayard 
5"  M^Iverj  1  Brockenb.  C.  C.  R.  447. 

1 10.  Equity  will  not  enforce  a  contract  which 
is  not  definite  and  precise  in  its  termft,  or  reform 
a  written  contract  by  a  previous  one,  by  parol  on 
the  same  subject ;  any  variance  will  oe  pre- 
sumed to  have  arisen  from  a  change  of  intention, 
in  the  absence  of  fraud,  mistake,  or  accident. 

1  Baldwin's  C.  C.  R.  487. 

111.  The  written  contract  must  refer  to  some- 
thing to  reform  it,  or  there  must  be  some  matter 
of  higher  authority  than  the  writing  to  authorize 
it.    Ibid, 

112.  If  a  paper  deliberately  agreed  upon  to 
effect  an  object  fails  to  do  so.  by  the  death  of 
the  party  who  was  to  do  tne  necessary  act, 
equity  will  not  give  a  remedy  by  setting  up  a 
previous  agreement.    i6td. 

1 13.  Equity  will  not  construe  a  marriage  con- 
tract differently  from  its  terms,  in  favour  of  the 
forties  to  the  marriage,  thougn  it  is  done  in  a 
similar  case  in  favour  ot  the  issue.    Ibid. 

114.  By  an  agreement,  in  consideration  of  an 
intended  marriage,  the  portion  of  the  wife  was 
to  be  raised  out  of  her  real  estate,  of  which  her 
father  was  tenant  by  courtesy,  by  a  sale,  after 
she  arrived  at  twenty-one  years  of  age.  The 
marriage  took  effect,  the  wife  attained  twenty- 
one,  and  died  two  months  afterwards,  without 
any  act  done  by  her  towards  the  completion  of 
the  settlement,  or  any  request  of  the  husband 
to  the  father  to  have  it  done.  Held,  that  as  the 
act  must  be  a  concurrent  one,  the  party  who 
claims  a  remedy  for  non-performance,  most  aver 
and  prove  performance  on  his  jiart,  or  an  offer 
and  readiness  to  perform.    Ibid, 

115.  Where  there  is  no  time  fixed  for  the 
performance  of  a  contract,  the  party  desirous  of 
performance  must  hasten  it  by  request.    Ibid, 

116.  The  ofiicial  bond  given  by  an  agent  of 
fortifications,  whose  appointment  was  irregular, 
but  whose  oflice  is  established  by  law,  though 
void  as  a  statutory  obligation,  is  valid  as  a  con- 
tract to  perform  the  duties  appertaining  to  the 
oflice  of  agent  of  fortifications,  and  is  binding 
on  his  sureties.  Contract  is  one  of  the  means 
necessary  to  establish  the  institutions  of  govern- 
ment, and  the  capacity  of  the  United  States  to 
contract  is  co-extensive  with  the  duties  and 
powera  of  government.  Every  contract  which 
subserves  to  the  performance  of  a  duty  may  be 
rightfully  made.     The  United  States  v.  Mauricej 

2  Brockenb.  C.  C.  R.  96. 

117.  It  is  not  essential  to  the  validity  of  a  con- 
tract between  an  individual  and  the  government^ 
that  it  should  express  the  circumstances  under 
which  it  is  made,  so  precisely  and  distinctly  as  to 
show  the  motives  wnich  induced  it,  and  tne  ob« 
jects  to  be  effected  by  it.  These  are  matters 
of  evidence.    Ibid, 


ISO 


AGREEMENT. 


Admitston  of  Parol  Evidence  in  Actione  oo  AgreemenU  in  Writing. 


2.  Admission  of  Parol  Evidence  in  Actions  on 
Agreements  in  Writing, 

lis.  It  is  a  general  rule,  that  an  agreement  in 
writing,  or  an  instrument  carrying  an  agreement 
into  execution,  shall  not  be  varied  by  parol  tes- 
timony. Hunt  V.  Rousmanierf  8  Wheat.  174; 
5  Cond.  Rep.  401. 

119.  Parol  evidence  cannot  be  given  to  ex- 
plain the  terms  used  in  written  papers,  which 
were  set  up  to  prove  an  undertaking  of  guarantee. 
Clarke  y.  Russell,  3  Dall.  415;  1  Cond.  Rep.  193. 

120.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  of  land  would  operate 
as  an  exchange,  will  not  convey  an  interest  in 
land.  Clarke  v.  Graham^  6  Wheat.  577 ;  5  Cond. 
Rep.  192. 

121.  It  has  been  decided,  that  in  cases  not 
within  the  statute  of  frauds,  evidence  may  be 
given  to  contradict  a  written  simple  contract. 
But  ih  may  be  doubted  whether  the  safest  rule 
is  not  to  apply  the  reason  and  policy  of  the  sta- 
tute to  all  cases  of  written  contracts.  M^Cul^ 
loch  v.  Girard,  4  Wash.  C.  C.  R.  289. 

122.  Parol  evidence  is  not  admissible  in  an 
action  of  covenant  of  seisin,  to  prove  prior  claims 
on  the  land.  Pollard  v.  Dwightf  4  Cranch,  421 ; 
2  Cond.  Rep.  157. 

123.  In  an  action  upon  a  written  contract,  said 
to  have  been  lost  or  destroyed,  and  not  for  de- 
ceit and  imposition ;  the  plaintifPs  right  to  re- 
cover is  measured  i>rincipally  by  the  contract, 
and  the  secondary  evidence  must  prove  it  as  laid 
in  the  declaration.  The  conversation  which  pre- 
ceded the  agreement  forms  no  part  of  it,  nor  are 
the  propositions  or  representations  which  were 
made  at  the  time,  but  not  introduced  into  the 
written  contract,  to  be  taken  into  view  in  con- 
struing the  instrument  itself.  Had  the  written 
paper,  stated  to  be  lost  or  mislaid,  been  produced, 
neither  party  could  have  been  permitted  to  show 
the  party's  inducements  to  make  it,  or  to  sub- 
stitute his  understanding  for  the  agreement  itself. 
If  he  was  drawn  into  it  by  misrepresentation, 
that  circumstance  might  furnish  him  with  a  dif- 
ferent action,  but  cannot  affect  this.  Tayloe  v. 
RiggSy  1  Peters,  591. 

124.  When  a  written  contract  is  to  be  proved, 
not  by  itself,  but  by  parol  testimony,  no  vague 
uncertain  recollection  concerning  its  stipulations, 
ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement 
ought  to  be  proved  satisfactorily,  and  if  that 
cannot  be  done,  the  party  is  in  the  condition  of 
every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support.    Ibid.  600. 

125.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  instrument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
known and  vague  impressions,  made  by  a  con- 
yersation  antecedent  to  the  reduction  of  the 
agreement.    Ibid. 

126.  It  is  certainly  very  difficult  to  maintain, 
that  in  a  court  of  law,  any  parol  evidence  is  ad- 
missible to  change  the  purport  and  effect  of  a 


written  instrument,  and  to  impose  upon  it  t 
sense  which  its  terms  not  only  do  not  imply  but 
expressly  repel.  Shankland  y.  The  Corfortitum 
o/Washmgton,  5  Peters,  390. 

127.  A  party  to  a  unliable  instrument,  shall 
not  be  permitted,  by  his  own  testimony,  to  in- 
valid^ite  it.   The  Bank  U.  8.  v.  Duim,  6  Peters,  51. 

128.  P&rol  evidence  may  be  admitted  to  ex- 

Elain  a  written  agreement,  where  there  is  a 
Ltent  ambiguity;  or  a  want  of  consideration 
may  be  shown  in  a  simple  contract ;  or  to  defeat 
the  plaintifPs  action,  it  may  be  proved  by  parol 
evidence  that  the  note  was  assigned  to  the  plain- 
tiff in  trust  for  the  payor.    Ibm.  57. 

129.  The  meaning  of  parties  to  written  instni- 
ments  must  be  ascertained  by  the  tenor  of  the 
writing,  and  not  by  looking  at  a  part  of  it ;  and 
if  latent  ambiguity  arises  from  the  laneuagB 
used,  it  may  to  explained  by  parol  evidence. 
LeUmd  et  at.  y.  Wilkinson^  6  Peters,  317. 

130.  In  the  case  of  the  Bank  of  the  U.  S.  %. 
Dunn,  6  Peters,  51,  the  court  decided  that  a  sub- 
sequent endorser  was  not  competent  to  prove 
facts  which  would  tend  to  discnarge  the  prior 
endorser  from  responflibility  of  his  endorsement. 
By  the  same  rule,  the  drawer  of  the  note  is 
equally  incompetent  to  prove  facts  which  lend 
to  discharge  the  endorser.  Bank  of  Metropolis 
y. /ones,  8  Peters,  12. 

131.  The  United  States  instituted  a  joint  ac- 
tion on  a  joint  and  several  bond,  executed  by  a 
collector  of  taxes,  &c.,  and  his  sureties.  The 
defendant,  the  principal  in  the  bond,  confessed 
a  judgment  by  a  cognovit  actionem,  and  the 
United  States  issued  an  execution  against  his 
body,  on  the  judgment,  upon  which  he  was  im- 
prisoned, and  he  was  afterwards  discharged  from 
confinement,  under  the  insolvent  laws  of  the 
United  States.  The  United  States  proceeded 
against  the  other  defendants ;  and  on  the  trial  of 
the  cause  before  a  jury,  the  principal  in  the  bond 
having  been  released,  was  offered  as  a  witness 
by  his  co-obligors,  and  admitted  by  the  circuit 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond  on  condition  that  others  would 
execute  it,  which  had  not  been  done.  Held^  that 
the  evidence  was  legal.  U.  S.  v.  Leffler^  11 
Peters,  86. 

132.  The  principle  settled  by  the  supreme 
court  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn^  6  Peters,  51,  goes  to  the  excli- 
sion  of  the  evidence  of  a  party  to  a  negotiable 
instrument,  on  the  ground  of  the  currency  given 
to  it  by  the  name  of  the  witness  called  to  im- 
peach it.  and  does  not  extend  to  any  other  case 
to  whicn  the  same  reasoning  does  not  apply 
Ibid.  94. 

133.  Where  a  contract  is  in  writing,  conversa- 
tions previous  to,  and  leading  to  it,  cannot  be 
given  in  evidence.  Gilpins  v.  VonsequOj  1  Peters' 
C.  C.  R.  85.  • 

134.  In  a  suit  by  the  assignee  of  a  bond 
against  the  assignor,  upon  a  written  assignment, 
parol  evidence  is  not  admissible  to  show  that 
the  assignor  had  expressly  ^arantied  the  pay- 
ment of  the  bond,  this  bemg  no  part  of  the 
written  contract.    O^Hara  v.  Hall^  4  Dall.  340. 
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3.  Pmrd  Agreements. 

135.  An  agreement,  by  parol,  between  two 
proprietora  of  adjoining  lands,  to  employ  a  sur- 
Teyor  to  run  the  dividing  line  between  them, 
and  that  it  should  be  thus  ascertained  and  settled, 
which  was  executed,  and  the  line  accordingly 
ran  and  marked  on  a  plat  by  the  surrevor,  in 
their  presence,  as  the  boundary,  was  held  to  bo 
oondttsire  in  an  action  of  ejectment,  after  a 
correspondent  possession  of  twenty  years  by  the 
parties,  and  those  claiming  under  them  respect- 
ively. Such  an  agreement  is  not  within  the 
statute  of  frauds,  as  bein^  a  contract  for  the  sale 
of  lands,  or  any  interest  m  or  concerning  them. 
Bayd^s  Lessee  ▼.  Graves^  4  Wheat. :602;  4  Cond. 
Bep.  398. 

136.  The  parties  to  a  parol  agreement^  which, 
by  the  understanding  net  ween  them,  is  to  be 
reduced  to  writing,  ean|f0t  escape  from  its  obli- 
gations by  refusing  to  execute  the  written  agree- 
ment, or  proceed  further  with  it.  Blightj  Ex^x. 
r.Askleyet  a/.,  1  Peters'  C.  C.  R.  15. 

137.  Kepresentations  accompanying  a  verbal 
contract,  will  receive  the  same,  construction  in 
equity  as  if,  had  the  contrect  been  reduced  to 
writing,  they  had  been  introduced  into  its  cove- 
nants. Thompson  v.  Todd,  1  Pejters'  C.  C.  R. 
380. 

138.  An  opinion  prevailed  at  one  time,  that  in 
a  suit  for  a  specific  performance  of  a  parol  agree- 
ment for  the  sale  of  lands,  the  defendant  must 
either  confess  or  deny  the  agreement,  and  that 
in  the  former  case  the  plea  of  the  statute  of 
frauds  woold  not  avail.  But  the  doctrine  has 
been  repeatedly  overruled;  and  it  is  now  the 
settled  rule  of  this  court,  that  although  the  de- 
fendant should  answer  and  admit  the  agreement 
as  stated  in  the  bill,  he  may  still  protect  him- 
self from  performance,  by  pleading  the  statute. 
Ibid. 

139.  The  same  construction  will  be  given,  and 
the  same  consequences  will  follow,  from  verbal 
representations  made  at  the  time  of  a  parol 
agreement,  as,  had  they  been  inserted  in  the 
agreement,  a  court  of  equity  would  assign  to 
them.    Ibid, 

140.  A  parol  agreement  as  to  the  distribution 
of  prize-money  is  void.  The  Dash,  1  Mason's 
C.  C.  R.  4. 

4.  Illegal  Consideration  of  Agreements. 

141.  The  courts  of  the  United  States  will  not 
enforce  an  agreement,  not  in  itself  immoral,  but 
a  stratagem  authorized  by  the  laws  of  war,  en- 
tered into  in  fraud  of  the  laws  of  the  United 
States,  though  made  between  persons  then  ene- 
mies of  the  United  States,  and  the  suit  instituted 
cm  the  agreement  after  the  restoration  of  peace. 
Hannay  r.Eve,  3  Cranch,  242:  1  Cond.  Rep. 
512. 

142.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mistake, 
will  be  set  aside.  The  Hiram,  1  Wheat.  440; 
3  Cond.  Rep.  615. 

143.  Where  a  contract  grows  immediately  out 
of,  and  is  connected  with  an  illegial  or  immoral 
act,  a  court  of  justice  will  not  oinrce  it.    Armr 


strong  r.ToUr,  11  Wheat.  258;  6  Cond.  Rep. 
298. 

144.  If  A,  during  the  war,  contrive  a  plan  for 
importing  goods  from  the  enemy's  country  on 
his  own  account,  by  means  of  smuffl;1ing,  or  a 
collusive  capture,  and  goods  should  oe  sent  in 
the  same  vessel  for  B,  and  A  should,  at  the  re- 
Guest  of  B,  become  security  for  the  payment  of 
tne  duties^  or  should  undertake  to  become  an-^ 
swerable  tor  the  expenses  on  account  of  a  pro* 
secution  for  an  illegal  importation,  or  should  ad- 
vance money  to  B  to  enable  him  to  pay  those 
expenses,  these  acts  constituting  no  part  of  the 
original  scheme,  there  would  be  a  new  contract, 
unconnected  with  the  original  act,  although  re- 
motely caused  by  it,  and  such  contract  would 
not  be  80  contammated  by  the  offensive  act,  as 
to  preclude  A  from  recovering.    Ibid, 

145.  But  if  the  importation  was  the  result  of  . 
a  scheme  between  the  plaintiff  and  the  defend- 
ant, or  if  the  plaintiff  had  an  interest  in  the 
goods,  or  they  were  consigned  to  him,  with  his 
privity,  and  that  he  might  protect  and  defend 
them  for  the  owner,  a  bond  or  promise  given  to 
repay  any  advance  made  in  pursuance  of  such 
agreement  or  understanding,  would  be  utteriy 
void.    Ibid, 

146.  The  use  of  a  license  to  pass  from  the 
enemy  being  unlawful,  one  citizen  has  no  right 
to  sell  to  another  such  a  license,  or  pass,  to  be 
used  on  board  of  an  American  vessel,  and  no 
recovery  can  be  had  in  a  suit  instituted  on  such 
an  illegal  contract.  Patton  v.  Nicholson,  3  Wheat. 
204 ;  4  Cond.  Rep.  235. 

147.  A  contract  founded  on  transactions  in 
fraud  of  the  laws  of  the  United  States,  can  fur- 
nish no  lawful  cause  of  action,  and  the  courts  of 
this  country  will  not  lend  their  aid  to  enforce  a 
contract  thus  tainted.  Executors  of  Cambioso  v. 
Assignees  of  Maffit,  2  Wash.  C.  C.  R.  98. 

148.  This  general  principle  is  not  affected  by 
the  circumstance  that  the  plaintiff  is  a  foreigner, 
nor  is  it  important  whether  he  had  notice  that 
the  acts  contemplated  in  the  contract  were  illegal. 
Ibid, 

149.  In  some  cases  a  foreigner  is  not  bound  to 
take  notice  of  foreign  revenue  laws ;  for,  if  he 
make  a  fair  and  final  contract  in  his  own 
country,  it  is  immaterial  to  him  what  use  shall 
be  macie  of  it  in  violation  of  foreign  revenue 
laws.  But  in  similar  cases,  if  a  citizen  be 
knowingly  instrumental  in  a  breach  of  the  laws 
of  his  country,  the  tribunals  of  that  country  will 
not  afford  him  a  remedy,  as  if  he  sells  goods  for 
the  purpose  of  smuggling.    Ibid. 

150.  But  if  the  contract  of  a  foreigner  is  to  be 
completed  in,  or  has  reference  to  the  laws  of 
this  country,  and  it  is  repugnant  to  those  laws, 
he  is  bouna  by  these  laws,  and  must  take  notice 
of  them.     Ibid. 

151.  A  contract  was  made  for  rebuilding  fort 
Washington,  by  M.,  a  public  agent,  and  a  de- 
puty quartermaster-general,  with  B.,  in  the  pro* 
fits  of  which  M.  was  to  participate.  False 
measures  of  the  work  were  attempted  to  be  im- 
posed upon  the  govemment,  the  success  of 
which  was  prevented  by  the  accounting  ofiicets  ^ 
of  the  treasury.    A  bill  was  filed  to  compel  an  '^ . 
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alleged  partner  in  the  contract  to  account  for, 
and  pav  to  one  of  the  partners  in  the  transaction 
one-half  of  the  loss  sustained  in  the  execution 
of  the  contract.  The  court  said,  to  state  such  a 
case  is  to  decide  it.  Public  morals,  public  justice, 
and  the  well-established  principles  of  ail  judi- 
cial tribunals,  alike  forbid  the  interposition  of 
courts  to  lend  their  aid  to  such  purposes.  To 
enforce  a  contract  which  bmin  with  the  cor- 
ruption of  a  public  officer,  and  progressed  in  the 
practice  of  known  and  wilful  deception,  can 
never  be  approyed  or  sanctioned  by  a  court. 
Bartle  ▼.  Coleman,  4  Peters,  184. 

152.  The  law  leaves  the  parties  to  such  con- 
tracts where  it  finds  them.  If  either  has  sus- 
tained a  loss  by  the  bad  faith  of  the  particeps 
criminis,  it  is  but  a  just  infliction  for  premedi- 
tated and  deeply  practised  fraud.  He  must  not 
expect  that  a  judicial  tribunal  will  degrade  it- 
self, by  an  exercise  of  its  powers  to  shift  the  loss 
from  one  to  another,  or  to  equalize  the  benefits 
or  burdens  which  may  have  resulted  from  the 
yiolation  of  every  principle  of  morals  and  of  law. 
Ibid. 

153.  It  has  been  long  settled,  that  a  promise 
made  in  consideration  of  an  act  which  is  forbid- 
den by  law,  is  void  in  law.  Ft  will  not  be  ques- 
tioned that  an  act  forbidden  by  the  constitution 
of  the  United  States,  which  is  the  supreme  law, 
is  against  law.  Craig  v.  The  State  of  Missouri^ 
4  Peters,  410. 

154.  It  is  a  salutary  rule,  founded  on  morality 
and  good  policy,  ana  which  recommends  itself 
to  the  good  sense  of  every  one,  that  no  man 
ought  to  be  heard  in  a  court  of  justice,  who 
seeks  to  enforce  a  contract  founded  on,  or  arising 
out  of  moral  or  political  turpitude.  Toler  y. 
Armstrbnfj  4  Wash.  C.  C.  R.  297. 

155.  The  rule  itself  has  sometimes  been  car- 
ried to  inconvenient  lengths :  the  difficulty  being 
not  in  any  unsoundness  of  the  rule  itself  but  in 
its  fitness  to  the  particular  case  to  whicn  it  has 
been  applied.  Does  the  taint  in  the  original 
transaction  infect  and  vitiate  every  contract 
growing  out  of  it,  however  remotely  connected 
with  it  1    This  would  be  to  extend  the  rule  be- 

Jrond  the  policy  which  produced  it,  and  would 
ead  to  the  most  inconvenient  consequences. 
Ibid. 

156.  The  rule  is  now  clearly  settled,  that 
where  the  contract  grows  immediately  out  of,  or 
is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  lend  its  aid  to  enforce 
it.  And  if  the  contract  be  in  part  only  connected 
with  the  illegal  transaction,  and  crowing  imme- 
diately out  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  ecjually  tainted  by  it.    Ibid, 

157.  But  if  the  promise  be  unconnected  with 
the  illegal  act,  ana  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  by  the  act,  although  it 
was  known  to  the  party  to  whom  the  promise 
was  made,  and  althouen  he  was  the  contriver 
and  conductor  of  the  illegal  act.    Ibid, 

5.  Specific  Performance  of  Agreements. 

158.  A  Tender  may  compel  a  specific  execu- 
tion of  a  contract  for  the  sale  of  land,  if  he  is 
able  to  give  a  good  titlo  at  the  time  of  the  de- 


cree, althouffh  he  had  not  a  good  title  at  the 
time  when,  by  the  contract,  he  ought  to  have 
conveyed.  Hepburn  et  at.  t.  Atdd,  5  Cranch, 
262 ;  2  Cond.  Rep.  247. 

159.  But  a  court  of  equity  will  not  compel  a 
specific  performance,  unless  the  vendor  can 
mak^  a  good  title  to  all  the  land  contracted  to 
be  sold.    Ibid. 

160.  After  a  lapse  of  seven  years,  the  court 
will  refuse  to  decree  a  specific  performance  of  a 
contract,  in  the  part  execution  of  which  the 
complainants,  or  tnose  under  whom  they  claim, 
have  expended  laige  sums  of  money,  although 
the  first  default  was  on  the  part  of  the  defend- 
antflL  and  although  it  is  probaole  that  the  failure 
of  the  defendant  in  that  respect  has  prevented 
the  completion  of  the  execution  on  the  part  of  the 
complainants,  circumstances  being  so  changed, 
that  neither  party  could  derive  from  the  execu- 
tion of  the  contract  all  the  benefits  which  were 
first  expected.  Pratt  y.  Carroll,  8  Cranch's  Rep. 
471;  3  Cond.  Rep.  222. 

161.  If  a  bill  by  the  vendor  of  land,  seeking  a 
specific  performance  of  the  contract,  be  dismissed 
on  account  of  a  defective  title,  tne  complain- 
ant cannot  again  come  into  equity,  notwithstand- 
ing he  may  afterwards  have  it  m  his  power  to 
make  a  good  title,  unless,  perhaps,  in  a  case 
where  an  original  bill,  in  tne  nature  of  a  bill  of 
reyiew,  could  be  entertained.  Hepburn  et  ai.  v. 
Duidop  jr  Co.,  1  Wheat.  179 )  3  Cond.  Rep.  529. 

162.  There  are  many  cases  in  which  a  court 
of  equity,  although  it  will  not  decree  a  specific 
performance,  will  refuse  to  order  a  contract  to 
DC  cancelled.    Ibid.  197. 

163.  The  inability  of  the  yendor  at  the  time 
of  the  decree  to  make  a  eood  title,  is  a  good 
reason  for  excluding  him  from  relief  in  a  court 
of  equity;  and  yet  it  does  not  follow  that  for 
this  reason  merely  the  contract  will  be  rescinded. 
Ibid. 

164.  The  alienage  of  the  yendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescindmg  a  contract  for  the  sale  of  lands ;  yet, 
perhaps  it  might  be  a  sufficient  reason  for  deny- 
mg  a  specific  performance  as  against  the  vendee. 
Ibid. 

165.  A  court  of  chancery  may  decree  a  spe- 
cific performance,  as  against  a  party  w*ho  would 
not  be  permitted  himself  to  demand  it.    Ibid. 

166.  It  is  a  universal  rule  in  equity,  that  he 
who  asks  for  a  specific  performance  must  be  in 
a  condition  to  perform  himself.  Morgan^ s  Heirs 
y.  Morgan.  2  Wheat.  290;  4  Cond.  Rep.  120. 

167.  Wnere  the  complainant  filed  his  bill  for 
the  specific  performance  of  an  alleged  agree- 
ment to  convey  to  him  one-third  of  a  tract  of 
land  belonging  to  the  defendant,  as  a  compensa- 
tion for  surveying  and  locating  the  same,  and 
the  foundation  of  the  claim  rested  not  on  any 
particular  stipulation  respecting  the  compensa- 
tion he  was  to  receive,  excepting  that  the  general 
custom  of  the  country,  and  the  eeneral  tenor  of 
the  complainant's  contracts  with  other  persons 
for  such  services,  were  to  furnish  the  rule  of 
compensation ;  the  bill  was  dismissed.  CoUon 
y.  Thompson,  2  Wheat.  336 ;  4  Cond.  Rep.  143. 

168.  The  contract  which  is  sought  to  De  spe- 
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cifically  ezeculed^  ought  not  only  to  be  proved, 
but  the  terms  of  it  should  be  so  precise,  as  that 
neither  party  could  reasonably  misunderstand 
them,  u  the  contract  be  vague  or  uncertain, 
or  the  evidence  to  establish  it  be  insufficient,  a 
ooart  of  equity  will  not  exercise  its  ordinary 
)iiri»liction  to  enforce  it,  but  will  leave  the  party 
lo  his  remedy  at  law.    Urid. 

169.  A  party  seeking  for  the  specific  perform- 
ance of  an  agreement,  must  show  that  he  has 
performed,  or  offered  to  perform  on  his  part,  the 
acts  which  formed  the  consideration  ot  the  al- 
leged undertaking  on  the  part  of  the  defendant. 
Ilnd. 

170.  The  geneml  rule  is,  that  time  is  not  of 
the  essence  of  a  contract  of  sale  of  hinds ;  and 
a  failure  on  the  part  of  the  purchaser  to  perform 
his  contract  on  the  stipulated  day,  does  not  of 
itself  deprive  him  of  his  right  to  a  specific  per- 
formance, when  he  is  able  to  comply  with  his 
pilrt  of  the  agreement.  Brashier  v.  Gratz  tt  oZ., 
6  Wheftt.  528 ;  5  Cond.  Rep.  161. 

171.  But  circumstances  maybe  so  changed, 
that  the  object  of  the  party  can  no  lon^r  be 
aocomfilished,  and  he  cannot  bo  placed  m  the 
same  situation  as  if  the  contract  had  been  per- 
formed in  due  time.  In  such  a  case,  a  court  of 
equity  will  leave  the  parties  to  their  remedy  at 
law.    lind. 

172.  If  a  bill  be  brought  by  a  party  for  a  spe- 
cific performance  of  a  contract,  who  is  himself 
in  fault,  the  court  will  consider  the  circumstances, 
and  will  decree  according  to  those  circumstances. 
P^rt  performance  will,  under  some  circum- 
atsuices,  induce  the  court  to  relieve.    Ibid. 

173.  But  where  a  considerable  lencth  of  time 
has  elapsed,  where  the  party  demanding  a  spe- 
cific penormance  has  failed  to  perform  nis  part 
o£  the  contract^  and  the  demand  is  made  after 
a  great  change  m  the  title  and  value  of  the  land, 
and  there  is  a  want  of  reciprocity  in  the  obli^ 
lions  of  the  respective  parties,  a  court  of  equity 
will  not  interfere.    Ibid, 

174.  If  the  agreement  admitted  by  the  an- 
swer differa  from  that  stated  in  the  bill,  the 
plaintiff  cannot  have  a  decree,  unless  he  can 
prove  his  allegations,  aliunde.  Thompson  v. 
Todd,  I  Petera'  C.  C.  R.  380. 

175.  A  court  will  not  compel  the  specific  per- 
formance of  a  contract,  where  the  party  who 
asks  its  assistance  is  chargeable  with  unfair  con- 
dnct  in  relation  to  the  contract  which  he  seeks 
to  enforce,  but  will  leave  him  to  his  legal  re- 
medy.   Aid. 

176.  Part  performance  has  no  other  effect 
tlran  to  let  the  jilaintiff  in  to  prove  the  contract, 
aliunde,  where  it  is  not  confessed.    Ibid. 

177.  If  the  payment  of  a  part  of  the  purchase- 
money  will  amount  to  a  part  performance,  still 
it  must  appear,  beyond  any  reasonable  doubt, 
that  the  parties  underatood  the  payment  to  have 
been  so  made.    Ibid. 

178.  A  court  of  equity  ougtt  not  to  decree 
specific  performance  of  a  contract  to  the  letter, 
where,  from  change  of  circumstances,  mistake, 
or  misapprehension,  it  would  be  unconscientious 
so  to  do.  The  court  may  so  modify  the*  agree- 
ment as  to  do  justice  as  far  as  circumstances 
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will  permit,  and  refuse  specific  execution,  unless 
the  party  seeking  it  will  comply  with  such  modi- 
fications as  justice  requires.  The  Mechanics^ 
BonJb  of  Alexandria  v.  Lynn,  1  Peters,  876. 

179.  Where,  in  an  account  stated  by  the  par- 
ties in  the  handwriting  of  the  defendant,  his 
name  being  written  by  nim  at  the  head  oi  the 
account,  a  balance  was  acknowledged  bv  him 
to  be  due  to  the  complainant  in  the  bill  for  a 
specific  performance,  there  was  the  following 
credit :  <'  by  my  purchase  of  your  half  of  £.  B. 
wharf  and  premises,  this  day  amed  upon  be- 
tween us,  $7598.63^"  it  was  held  to  be  a  suffi- 
cient memorandum  in  writing,  under  the  statute 
of  frauds  of  Maryland,  upon  which  the  court 
could  decree  a  specific  performance  of  the  sale 
of  the  estate  referred  to,  other  mattere  appearing 
in  evidence,  and  by  the  admissions  of^the  de- 
fendant in  his  answer,  to  show  the  particular 
property  designated  by  the  entry.  Barry  v. 
Coombef  1  Peters,  640. 

180.  A  decree  of  a  specific  performance  of  a 
contract  to  purchase  a  tract  of  land,  was  refused, 
in  consequence  of  delay  and  defect  of  title. 
Watts  V.  Waddle,  6  Peters,  389. 

181.  The  aid  of  a  court  of  chancery  will  be 

S'ven  to  either  party  who  claims  specific  per- 
rmance  of  a  contract,  if  it  appear,  that  in  good 
faith  and  within  the  proper  time,  he  has  per- 
formed the  obligations  which  devolved  upon  him. 
/6td. 

182.  Where  the  parties  in  their  contract  fix  on 
a  certain  mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  the  party  that  seeks  an  en- 
forcement of  the  agreement  must  show  that  he 
has  done  everjr  thing  on  his  part  which  could  be 
done  to  carry  it  into  effect.  .  He  cannot  compel 
the  payment  of  the  amount  claimed,  unless  he 
shall  procure  the  kind  of  evidence  required  by 
the  contract,  or  show  that,  by  time  or  accident, 
he  is  unable  to  do  so.  The  United  States  v.  Ro- 
beson, 9  Peter^  319. 

183.  A  bond  was  executed  in  1787,  bv  which 
the  obligor  bound  himself  to  pay  one  hundred 
pounds  for  a  horse,  or  to  make  over  to  the  obli- 
gee his  interest  in  a  certain  entry  and  warrant 
of  land  ]  and  if  the  deed  or  grant  for  the  land 
should  issue  to  him,  to  transfer  the  land  by  deed, 
and  to  warrant  and  defend  the  said  deed.  The 
obligor  elected  to  pav  the  bond  by  giving  the 
land  for  the  same.  He  made  no  valid  convey- 
ance of  the  land  in  his  lifetime,  but  it  was  taken 
possession  of  by  the  obligee,  and  has  ^ver  since 
been  occupied  under  the  title  so  acquired  by  the 
obligee.  After  the  son  and  sole  heir  of*^  the 
obligor  came  of  age,  he  commenced  an  action 
of  ejectment  for  the  land,  and  those  who  claimed 
title  under  the  obligee  filed  a  bill  for  an  injunc- 
tion, and  that  the  defendant,  the  plaintiff  in 
the  ejectment,  be  decreed  to  convey  the  land 
according  to  the  stipulations  in  the  bond.  This 
bill  was  filed  in  1822.  The  court  said,  in  con- 
sidering the  question  as  to  the  genuineness  of 
the  bond  on  which  this  controverejr  is  founded, 
the  first  important  fact  that  occura  to  the  mind 
is,  the  remoteness  of  the  transaction.  Nearly 
half  a  centurv  has  elapsed  since  this  instrument 
purports  to  have  been  executed.    The  obligor 
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and  the  obligee,  and  both  the  witnesses  are 
dead.  The  contract  belongs  to  the  past  age.  It 
was  executed,  if  at  all,  when  the  country  was 
new  and  unsettled,  and  the  parties  to  it  seem  Xq 
haTC  been  illiterate  men,  and  unacquainted  with 
business  transactions.  These  circumstances  are 
referred  to,  not  to  show  that  this  bond  should  be 
received  without  proof,  but  to  show  that  as  strict 
proof  should  be  required  of  it9  execution  as  if 
It  were  of  recent  date.  The  law  makes  some 
allowance  for  the  frailties  of  memory;  and 
where  a  great  length  of  time  has  elapsed  since 
the  siting  of  an  instrument  attempted  to  be 
proved,  circumstances  are  viewed  as  having  an 
important  bearing  upon  the  question.  Coulson 
T.  Walton^  9  Peters,  S2. 

184.  Although  it  seems  to  be  a  general  rule, 
that  a  court  of  chancery  will  not  decree  a  spe- 
cific performance  of  contracts,  except  for  the 
purchase  of  lands,  or  things  which  relate  to  the 
realty,  and  are  of  a  permanent  nature :  and  that 
where  contracts  are  for  chattels,  and  compensa- 
tion can  be  made  in  damages,  the  parties  may 
be  left  to  their  remedy  at  law :  yet,  notwith- 
standing this  distinction  between  personal  con- 
tracts ^1^  goods  and  contracts  for  lands,  there 
are  maf^cases  to  be  found  where  specific  per- 
formance of  contracts  relating  to  personalty, 
have  been  enforced  in  chancery,  and  courts 
will  onlv  weigh  with  greater  nicety  contracts 
of  this  aescription,  than  such  as  relate  to  lands. 
The  Mechanic^  Bank  of  Alexandria  t«  Louua  and 
Maria  Seton^  1  Peters,  299. 

185.  Both  on  principle  and  authority,  a  spe- 
cific performance  of  a  contract  will  not  be  de- 
creed at  the  instance  of  the  vendor^  unless  his 
ability  to  make  a  title  is  unquestionable.  Gamtt 
T.  Macon  et  al:,  2  Brockenb.  C.  C.  R.  185. 

186.  For  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  known  by  him  to  exist,  he 
must  suppose  himself  to  purchase  an  unencum- 
bered estate;  and  therefore  his  objections  to 
taking  the  de^  need  not  be  cptifined  to  cases 
of  doubtful  title,  but  noLy  he  extended  to  encum- 
brances of  every  description,  which  may  em- 
barrass him  in  the  full  epjoymenl  of  his  pur- 
chase.   Ibid, 

187.  The  English  courts  of-  chancery  have 
never  laid  down  the  broad  principle  that  time 
was  never  importapt  in  a  contract.:  on  the  con- 
trary, the  present  doctrine  there  is,  that  where 
time  is  really  material  to  the  parties,  the  right 

.to  a  specific  performance  may  depend  on  it: 
and  the  same  doctrine  prevails  in  tne  courts  of 
the  United  States.    Ibid, 

188.  Altbongh  mere  inadequacy  of  price  is 
not  a  sufilcient  cause  of  refusal  by  a  court  of  its 
assistance,  yet,  if  an  unreasonable  contract  be 
not  performed  according  to  its  letter,  equity  will 
not  interfere;  and  there  is  no  difference  between 
a  contract  unreasonable  when  made,  or  which 
becomes  so  afterwards,  if  the  applicant  be  in 
fault.    Ibid,  .  [ 

189.  The  principle  is,  that  a  very  great  cnange 
in  the  value  of  an  article  is  a  serious  objection 
to  a  decree  for  a  specific  performance,  where 
the  vendor  is  in  fault,  as  it  mi^y  afifect  the  ar- 


rangement of  the  vendor  for  a  compUance  with 
the  contract.    Ibid, 

190.  Courts  of  equity  have  jurisdiction  to  en- 
force a  specific  performance  of  an  award,  re- 
specting real  estate.  But  be  who  seeks  per- 
formance, must  show  a  readiness  to  perform  all 
the  award  on  his  own  part.  M^Nielv.MagUj 
5  Mason's  C.  C.  R.  244. 

191.  After  long  delay  and  laches*  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstanoes,  and  injury  to 
the  other  party.    J^. 

192.  A  fortiori,  it  will  not  decree  it  aeainst 
purohasers  even  with  notice,  if  their  vendee  is 
dead  and  insolvent,  so  that  they  can  have  no 
remedy  over.    Ibid, 

193.  A  court  of  equity  will  not  compel  the 
specific  performance  of  a  parol  contract  to  con- 
vey lancfs,  in  a  case  in  which  he  who  asks  the 
assistance  of  the  court,  is  charged  with  onfaii 
conduct  in  relation  to  the  contract  which  be 
seeks  to  enforce,  but  will  turn  the  party  away 
from  that  forum,  and  leave  him  to  hjs  legal  re- 
medy. Thompson  v.  Todd,  X  Peters'  C.  C.  R. 
380. 

194.  In  a  suit  for  a  specific  performance  of  a 
parol  agreement  to  convey  lands,  although  the 
defendant  answer  and  admit  the  agreement,  he 
may,  nevertheless,  protect  himself  from  a  per- 
formance of  it,  by  pleading  the  statute  of  frauds. 
Ibid, 

6.  Actions  and  Remedies  on  Agreements. 

195.  If  A  agree,  under  seal,  to  perform  cer- 
tain work,  and  does  part,  and  is  prevented  by  B 
from  finisning  it  according  to  contract,  he  cannot 
maintain  a  quantum  meruit  against  B  for  the 
work  actually  performed,  but  must  proceed  upon 
the  sealed  instruments.  Young  y.  Preston,  k 
Cranch,  239;  2  Cond.  Rep.  98. 

196.  To  chaige  one  person  with  the  debt  of 
another,  the  undertaking  must  be  clear  and  ex- 
plicit. Rusull  r,  Clark^s  Ex^rs,  et  d.,  7  Cranch, 
69;  2  Cond.  Rep.  417. 

197.  It  is  the  duty  of  him  who  gives  credit  to 
another,  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 
notice  to  the  latter  of  the  extent  of  his  engage- 
ment.   Ibid, 

198.  If  a  bond  of  conveyance  in  suit  be  as- 
signed, and  the  assignor  a^ree  to  refund  to  the 
assignee  the  value  thereof,  if  the  property  should 
not  be  recovered  on  the  bond,  it  is  sufiicient  for 
the  assignee,  in  a  snit  against  the  assignor,  upon 
his  promise  to  refund,  to  alleffe  and  prove  that 
the  property  was  not  recovered  in  the  suit,  which 
was  pmiding  when  the  agreement  was  made. 
Ferguson  r,  Harwood,  7  Cranch,  408 ;  2  Cond. 
Rep.  548. 

199.  A  contract  for  the  payment  of  distinct 
sums  of  money;  at  difierent  times,  is  very  mtioh 
in  the  nature  or  distinct  contracts,  and  an  action 
of  debt  lies  for  each  sum  as  it  becomes  doe. 
Faw  r.MarsteUer,  2  Cranch,  10; -1  Cond.  Rep. 
337. 

200/  In  all  cases  of  contract  with  the  United 
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States,  through  their  agents,  the  United  States 
hare  a  right  to  enforce  the  performance  of  such 
eootraotB,  or  to  recover  damages  for  their  Tiola* 
tion,  by  actions  in  their  own  name,  unless  a  dif- 
fefent  mode  of  snit  be  prescribed  by  law.    Du* 

Et€td,Y.  United  StaUSj  3  Wheat.  172 ;  4  Cond. 
p.  223. 

201.  When  there  is  a  special  agreement  open 
and  sabsisting  between  tne  parties  at  the  time 
the  cause  of  action  arises,  a  general  indebitatus 
assumpsit  will  not  lie.  Perkins  v.  HarVs  Ex^r, 
^c.,  11  Wheat.  237 ;  6  Cond.  Rep.  287. 

202.  But  if  the  agreement  has  been  wholly 
performed,  or  if  its  further  execution  has  been 
prerented  b  v  the  act  of  the  defendant,  or  by  the 
consent  of  both  parties,  or  if  the  contract  has 
been  fully  performed,  in  respect  to  any  one  dis- 
tinct subject  included  in  it,  tne  plaintiff  may  re- 
cover upon  an  indebitatus  assumpsit.    Ibid. 

203.  An  action  cannot  be  mamtained  on  an 
original  contract,  for  goods  sold  and  delivered  by 
a  person  who  has  received  a  note  as  conditional 
payment,  and  has  passed  away  the  note.  Harris 
v./ojbufon,  3  Cranch,  311 ;  1  Cond.  Rep.  543. 

204.  Generally  speaking,  a  court  of  law  is 
competent  to  aoora  an  adequate  remedy  to 
either  party  on  a  breach  of  contracts  by  the 
other,  irom  whatever  cause  it  may  have  pro* 
eeeded;  and  whenever  this  is  the  case,  a  resort 
to  a  court  of  equity  is  improper.  Hewum  et  d» 
v.DmOop  tf(  at.,  1  Wheat.  179;  3  Cond.  Rep. 
529. 

205.  Bat  if  the  contract  ou^ht  not,  in  con- 
aeience,  to  bind  one  of  the  parties,  as  if  he  had 
acted  under  a  mistake,  or  was  imposed  upon  bv 
the  other  partv,  or  the  like,  a  court  of  equity  will 
interpose  ana  afford  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
trsct ;  and  having  thus  obtain^  jurisdiction  of 
the  principal  qaestion,  that  court  will  proceed  to 
make  sucn  other  decree  as  the  justice  and  equity 
of  the  ca»o  may  require.    Una. 

7.  Damages  in  Actions  on  Agreements. 

206.  B,  in  Philadelj^hia,  agreed  to  pav  A's 
acent  170,000  gilders  in  Amsterdam,  on  the  1st 
m  March,  and  if  he  should  fail  to  do  so,  then  to 
repay  to  A  the  value  of  the  said  guilders,  at  the 
late  of  exchange  current  in  Philadelphia  at  the 
time  the  demand  of  payment  should  be  made, 
together  with  damages  at  the  rate  of  20  per 
cent.,  in  the  same  manner  as  if  the  bills  of  ex- 
change had  been  drawn  for  said  sum,  and  they 
had  been  protested  fornon-pajrment,  and  lawful 
interest  for  any  delay  of  payment  which  might 
take  place  after  the  demand.  B  paid  the  170,000 
guilders  on  the  13th  of  May,  instead  of  the  1st 
of  March.  Heldj  that  A  was  not  entitled  to  the 
20  per  cent,  damages,  but  might,  in  a  suit  on  the 
bond  given  to  penbrm  the  contract,  recover  in- 
tefest  on  the  170,000  guilders  from  the  1st  of 
March  to  the  13th  of  May.  ITnt^^d  States  v. 
Gftmey  et  of.,  4  Cranch,  333;  2  Cond.  Rep.  132. 

207.  The  acceptance  of  any  part  of  the  sum 
due,  in  Amsterdam,  on  a  day  subsequent  to  tlutt 
stipnlated  in  the  contract,  was  a  waiver  of  the 
chum,  of  20  per  cent,  daumagea  for  that  sum 
ceoki  not  be  demanded  in  PhUadelphia.  Bat  in 


waiving  those  damages  the  obligee  did  not  re- 
linquish the  right  to  interest,  wmch  is  attached 
to  all  contracts  for  the  payment  of  money,  which 
was  only  displaced  by  the  agreement  to  receive 
a  larger  sum  in  damases.  and  which  a  mere 
tacit  implied  waiver  of  tnose  damages  might 
reinstate.    Ibid, 

208.  In  action  of  covenant,  on  an  agreement, 
under  a  penalty,  the  jury,  in  estimating  the  da- 
mages, are  not  bouna  to  give  the  penalty  only; 
but  if  debt  is  brought,  the  plaintiff  can  recover 
no  more  than  the  penalty.  Martin  v.  Toy/or,  1 
Wash.  C.  C.  R.  1. 

209.  But  where  the  penalty  is  in  the  nature 
of  liquidated  damages,  the  stipulated  sum  must 
govern  the  jury  in  estimating  damages.    Ibid. 

210.  If  a  reservation  of  damases  in  the  con- 
dition of  a  bond  is.  in  law,  only  a  double  penalty, 
then  interest  is  tne  legal  compensation  for  the 
breach  of  the  covenant  contained  in  it.  United 
States  V.  Gumeyj  4  Cranch,  333 ;  2  Cond.  Rep. 
132. 

211.  In  estimating  damages  for  the  breach  of 
a  contract  to  deliver  flour,  the  jury  are  to  ascer- 
tain the  value  of  the  flour,  on  the  day  when  the 
cause  of  action  arose.  m'Allister  v.  Dougfass 
et  a!.,  3  Cranch,  298 ;  1  Cond.  Rep.  537. 

212.  In  an  action  by  the  vendee  for  the  breach 
of  a  contract  of  sale  by  the  vendor,  in  not  de- 
livering the  article,  the  measure  of  damages  is 
the  price  of  the  article  at  the  time  of  the  breach 
of  the  contract,  and  not  at  any  other  time.  Skep- 
herd  Y,  Hampton,  3  Wheat.  200;  4  Cond.  Rep. 
233. 

213.  An  agreement  to  perform  certain  work 
within  a  limited  time,  is  not  to  be  construed  as 
liquidating  the  damages  which  the  party  has  to 
pay  for  the  breach  of  the  contract.  Tayloe  v. 
Semdiford^  7  Wheat.  13;  5  Cond.  Rep.  210. 

214.  In  an  action  at  law  by  the  vendee  against 
the  vendor,  for  not  delivering  the  article  sold 
according  to  contract^  the  proper  measure  of 
damaees  is  not  the  price  stipulated  in  the  con- 
tract, out  the  value  at  the  time  of  the  breach. 
Hopkins  V.  Lee,  6  Wheat.  109 ;  5  Cond.  Rep.  23. 

215.  This  rule  applies  to  real  as  well  as  per- 
sonal property;  but  c)uery,  whether  it  is  the 
proper  measure  of  damages  in  an  action  for 
eviction.    Ibid, 

216.  In  estimating  the  damag^es  sustained  by 
a  breach  of  contract,  the  plaintiff  is  not  to  re* 
cover  what  he  might  have  made,  should  the 
agreement  have  been  literally  fulfilled.  GUpins 
V.  Consequa,  1  Peters'  C.  C.  R.  85. 

217.  In  an  action  of  covenant  on  an  agree- 
ment under  a  penalty,  the  jury,  in  estimating 
the  damages,  are  not  bound  to  give  the  penalty 
only;  but  if  debt  is  brought,  the  plaintiff  can 
recover  no  more  than  the  penalty.  Where, 
however,  the  penalty  is  in  tne  nature  of  unli- 
quidated damages,  the  stipulated  sum  must 
sovem  the  jury  in  estimating  the  damages. 
Martin  v.  Taylor,  1  Wash.  C.  C.  R.  1. 

218.  In  an  action  to  recover  damages  for 
breach  of  covenant  to  convey  land,  if  the  cove* 
nanter  had  no  such  land,  it  is  a  fraud ;  and  the 
jury  should  estimate  the  damages  by  the  value 
of  the  land  stipulated  to  be  conveyed  at  the 
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time  of  the  verdict.     Wilson  t.  Robertson,  1 
Overton's  Rep.  464. 

219.  N.  f  tipulated  in  certain  articIeB  of  agree- 
ment to  transport  and  deliver  by  the  steamboat 
Paragon  to  R.,  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels^  for  the  United  States ;  in 
consideration  whereof,  R.  agreed  to  pay  to  N., 
on  the  delivery  of  the  stores  at  St.  Louis*  at  a 
certain  rate  per  barrel,  one  half  in  specie  tunds 
or  their  equivalent,  and  the  other  half  to  be  paid 
in  Cincinnati,  in  the  paper  of  banks  current  there 
at  the  period  of  the  delivery  of  the  stores  at  St. 
Louis.  Under  the  agreement  was  the  following 
memorandum :  ''  It  is  understood  that  the  pay- 
ment to  be  made  in  Cincinnati  is  to  be  in  the 
paper  of  the  Miami  Exporting  Company  or  its 
equivalent."  Held,  that  the  circuit  court  erred 
in  refusing  to  instruct  the  jury  that  the  plaintiffs 
could  only  recover  the  stipulated  price  for  the 
freight  actually  transported,  and  that  they  were 
entitled  to  no  more  than  the  specie  value  of  the 
notes  of  the  Miami  Expoitinff  Company  bank, 
at  the  time  the  payment  should  have  been  made 
at  Cincinnati.  Tne  specie  value  of  the  notes  at 
the  time  they  should  have  been  paid,  is  the  rule 
by  which  such  damages  are  to  be  ejB|imated. 
Robinson  v.Nobile^s  Adm'rs,,  8  Peters,  181. 

220.  The  plaintiff,  the  owner  of  the  steam- 
boat, was  not  entitled  under  the  contract  to  re- 
cover in  damages  more  than  the  stipulated  price 
for  the  freight  actually  transported.  If  R.  had 
bound  himself  to  deliver  a  certain  number  of 
barrels,  and  had  failed  to  do  so,  N.  would  have 
been  entitled  to  damages  for  such  failure ;  but 
a  fair  construction  of  tne  contract  imposed  no 
such  oblisation  on  R.    Ibid. 

221.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  in  every  other,  in  re- 
gard to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity. But  to  exonerate  R.  from  damages  on  this 
ffTOundj  it  is  enough  to  know,  that  he  did  not 
bind  himself  to  deliver  any  specific  amount  of 
freight.  The  probable  amount  is  stated  or  sup- 
posed in  the  agreement,  but  there  is  no  under- 
taking as  to  the  quantity.    Ibid. 

222.  The  sales  at  Amsterdam  of  teas  shipped 
at  Canton,  under  a  contract  that  they  should  be 
prime  teas,  compared  with  the  sales  of  similar 
teas  there,  furnish  the  rate  of  loss,  which,  in 
ascertaining  the  damages  sustained  by  the 
breach  of  a  contract,  is  to  be  applied  to  the  first 
cost  of  the  teas  so  shipped  at  Canton ;  but  these 
sales  do  not  furnish  tl^  amount  of  the  damages. 
No  damages  are  to  be  allowed  for  any  profit  or 
gain  the  plaintiff  might  have  obtained  by  ex- 
change or  otherwise.  Gilpins  v.  Consequa,  1 
Peters'  C.  C.  R.  85.  Willings  et  d  v.  Conuqua, 
1  Peters'  C.  C.  R.  172.  Youqua  y.  Nixon  et  cl., 
1  Peters'  C.  C.  R.  221. 

223.  The  adjustment  of  a  claim  of  damages 
in  a  particular  case,  does  not  exclude  a  partv 
from  the  benefit  of  a  general  rule  aa  to  such 


claims,  different  from  that  adopted  in  the  parti- 
cular case.  Willings  v.  Consequa,  1  Peters'  C. 
C.  R.  172. 

224.  Damages  for  breach  of  contracts  do  not 
bear  interest.    Ibid, 

225.  The  rate  of  damages  to  be  recovered  for 
a  breach  of  contract,  is  part  of  the  right  to 
which  the  injured  party  is  entitled,  and  is  dis- 
tinct from  the  remedy  for  enforcing  his  cliira. 
In  the  former  case,  the  lex  loci,  wlwre  the  con- 
tract  is  made  or  broken,  prevails;  in  the  latter, 
the  lex  loci  of  the  forum,  where  the  remedy  is 
provided,  prevails.  Consequa  v.  Willings,  1  Pe- 
ters'C.C.R.  225. 

226.  No  claim  for  the  supposed  loss  on  teu 
of  inferior  quality,  by  the  difilerence  on  exchange, 
can  be  sustained.  Gilfins  v.  Consequa,  3  Wash. 
C.  C.  R.  184. 

227.  The  general  policy  of  the  law  forbids 
that  a  debtor  should  be  subject  to  the  loss  ot 
consignment  on  a  failure  to  fulfil  his  promise  to 
pay  his  debt.  Such  breaches  are  so  often  the 
consequence  of  events  which  could  neither 
have  been  prevented  nor  foreseen  by  the  debtor, 
that  interest  is  generally  considered  as  compen- 
sation, which  must  content  the  debtor.  Skoirt  t. 
SUpwitk,  1  Brockenb.  C.  C.  R.  103. 

228.  If  a  holder  of  a  promissory  note  agz«es 
for  a  valuable  consideration  to  give  time  to  the 
maker  of  the  note,  the  endorser  is  discharged. 
Bank  of  the  United  States  v.  HaUk,  1  McLean,  91 

229.  An  agreement  to  admit  certain  depon* 
tions  as  evidence  extends  to  the  final  decuioa 
of  the  case.  Hinde  ei  al.  ▼.  Vattier  et  d.,  1 
lyiO^an,  116. 

230.  An  agreement  under  aeal  which  com- 
promises a  suit,  does  not  prevent  either  party 
from  setting  up  and  provine  a  parol  undertaking 
that  one  of  the  parties  should  pay  the  costs. 
Morancyet  at.  v.  B\i^ord  et  d.,  1  M-Lean,  195. 

231.  Such  an  agreement  does  not  contradiet 
or  vary  the  written  a^ement,  but  is  distinct 
and  independent  of  it.    Ibid. 

232.  An  agreement  between  two  or  more  per- 
sons, not  to  Did  at  a  sheriff's  sale  against  each 
other,  and  that  one  shall  purchase  for  the  benefit 
of  all,  held  to  be  void.  Piatt  t.  OUvtr  et  d^  1 
M<Lean,  295. 

233.  But  such  sales  may,  perhaps,  be  distin- 
guished from  public  sales  of  the  public  laodi. 
Ibid. 

234.  An  agreement  to  pay  illegal  interest  win 
not  bo  decreed,  but  under  certain  circomstanoei, 
the  court  will  not  decree  the  repayment  of  inte- 
rest thus  paid.  Longuforth  v.  Taylor,  1  Ml^eso, 
514. 


ALABAMA. 

1.  The  state  of  Alabama  has  not  merely  se- 
quiesced  by  silence,  but  her  judicial  tribpnsli 
have  declared  the  aaoption  of  the  law  of  inter- 
national comity  in  the  case  of  a  suit.  The  Bank 
of  Aujptsta  r.  Earle,  13  Peters,  519. 

2.  The  state  of  Abbama  never  intended,  vt 
its  constitution^  to  interfere  with  the  right  of  sell- 
ing or  purohaaing  bills  of  exchange.    Ibid. 
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bank  shall  in  no  other  case  be  liable  for  any  con- 


ALE3CANDRIA,  IN  THE  DISTRICT  OF  CO- 

LUMBIA. 

1.  Separation  of  AUxandria  from  Virginia. 

1.  The  aepatation  of  Alexandria  from  Virginia, 
bj  the  cession  to  the  United  States,  did  not  affect 
existing  contracts  between  indiviauals.  The  in- 
mranee  vpon  buildings  in  Alexandria,  made 
before  the  eession,  did  not  cease  on  the  separa- 
tkm,  althoogh,  by  the  charter,  the  company  were 
aothorized  to  insure  buildings  in  Virginia  only. 
Kom  ^  WuemUUr  t.  The  Muiwd  AMsuranu  Sih 
cttfjf  ogamsf  /re  on  buildinp  m  Virginia,  6 
Ciuich,  192 ;  2  Cond.  Rep.  345. 

2.  The  proprietors  of  buildings  in  Alexandria, 
insared  by  the  Mutual  Assurance*  Society,  were 
boaod  by  the  acts  of  the  legislature  of  Virginia, 
passed  m  1805,  and  by  the  subsequent  regula* 
tioQs  of  the  society,  to  pay  an  additional  premium 
upon  the  increased  mte  of  hazard,  according  to 
the  new  reflations  in  1805.  The  Mutual  Am* 
mranu  Socuty  y.Kom  et  d.j  7  Cianch,  396 ;  2 
Cond.  Rep.  646. 

3.  The  right  of  Virginia  to  ie^slate  for  that 
part  of  the  District  of  Columbia  which  was 
ceded  by  her  to  the  Uhited  States,  continued  to 
the  27th  February,  1801.  Foimr  ▼.  The  Bank 
ofAUmndrioj  4  Cranoh,  384 ;  2  C»nd.  Rep.  150. 

4.  A  mere  change  of  the  soTcreignty  produces 
DO  chanae  in  the  state  of  rights  existing  in  the 
•oil:  and  the  cession  of  the  District  of  (>>lumbia 
to  toe  national  flovemment,  did  not  affect  the 
lien  created  by  me  act  of  virffinia,  of  22d  De* 
cember,  1791,  on  ]^perty  pledged  to  the  Mu- 
tual Assurance  Society,  in  tne  town  of  Alexan- 
dria, although  the  personal  character  or  liability 
of  a  member  of  the  iooiety  could  not  be  thereby 
forced  on  a  purchaser  of  suchpropertv.  The 
Mntud  Asewanu  Society  t.  Jratt^s  £xWs,,  1 
Wheat  279;  3  Cond.  Rep.  670. 

2.  Banks  in  Alexandria, 

5.  The  act  of  Virginia^  incorporating  the  Bank 
of  Alexandria,  is  a  public  act.  Young  ▼.  The 
Bank  of  Alexandriaj  4  Cranoh,  384  ]  2  Cond. 
Rep.  150. 

6.  The  Bank  of  Alexandria  may  maintain  an 
action  against  the  endorser  of  a  note,  made  ne- 
gotiable therein,  without  first  suin|^  the  maker 
or  proving  him  insolvent,  although  it  is  different 
in  Viiginia.  Yeaton  v.  The  Baii  of  AlexandriOf 
5  Cranch,  49 ;  2  Cond.  Rep.  186. 

7.  The'  3d  and  21st  sections  of  the  act  incor- 
porating the  Mechanics'  Bank  of  Alexandria,  do 
not  import  that  the  stock  shall  be  deemed  to 
belong  to  the  persons  in  whose  names  it  stands 
on  the  books  of  the  bank.  The  bank  is  bound 
to  recognise  the  interests  of  cestui  que  trusts, 
and  cannot  refuse  to  permit  the  stock  to  be  tmns- 
ferred  while  the  nominal  holder  is  indebted  to 
the  bank.  Mechanieg*  Bank  of  Alexandria  r.  The 
BankofCotumhia^  1  Peters,  209. 

8.  The  17th  section  of  the  act  incorporating 
the  Mechanics'  Bank  of  Alexandria,  which  pro- 
Tides  that  all  bills,  notes,  &o.,  and  every  other 
contract  or  undertaking  on  the  part  of  the  bank, 
•hall  be  sicned  hy  tlM  president  and  courter- 
■iiped  by  the  cashier,  and  that  the  funds  of  the 
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tmct  or  agreement,  does  not  extend  to  contracts 
and  undertakings  implied  by  law.  The  Mecha- 
nics^ Bank  of  Alexandria  ▼.  The  Bank  of  Cdumr 
Imy  5  Wheat.  326;  4  Cond.  Rep.  666. 

3.  Common  Council  of  Alexandria. 

9.  The  power  to  license  auctioneers,  and  tp 
take  deeds  for  their  good  behaviour,  is  not  inci- 
dental to  a  corporation,  but  was  conferred  on  the 
common  council  of  Alexandria  by  a  law  of  Vir- 
ffinia.  with  a  certain  limitation  of  the  power. 
Fowie  V.  The  Common  Council  of  Alexandria,  3 
Peters,  398. 

10.  The  act  of  conffress  of  1804,  to  amend 
the  charter  of  Alexandria,  does  not  make  a  ge- 
neral transfer  to  the  common  council  of  Alexan- 
dria, of  the  powersTof  the  mayor,  &c.,  but  only 
of  specially  enumerated  powers.    Ibid, 

.11.  The  common  council  are  not  liable  for 
damages,  for  havinff  aopointed  an  auctioneer 
without  receiving  a  bona  from  him,  as  required 
by  the  law  of  Virginia,  for  his  good  conduct,  the 
auctioneer  having  defrauded  his  employers,  ibid. 
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I.  General  prindplee 

S.  Alien  enemy 

3.  Suite  by  aliene  in  tin  eourti  of  tlie  United  Sutee . .  I3S 

4.  anine  of  aliene  to  lands  in  tin  United  Btatee 19 

&  WaCnraHintioa Idi 

1.  Genend  FrvmjiUs. 

1.  ViUato,  a  Spaniard  by  birth,  came  to  Penn- 
sylvania in  1793,  and  took  an  oath  of  allegiance 
before  the  ma^ror  of  the  city  of  Philadelphia, 
under  the  provisions  of  an  act  of  the  legislature 
of  that  sUte,  passed  on  the  13th  of  March,  1789. 
The  first  naturalization  act  was  passed  by  con- 
gress in  1790.  By  the  opeiation  of  the  consti- 
tution of  the  state  of  Pennsylvania,  adopted 
after  the  law  of  1789,  and  the  naturalization  law 
of  1790.  the  Pennsylvania  law  was  abrogated ; 
and  at  tne  time  of  the  taking  of  the  oath  of  alle- 
giance by  Villato,  the  law  under  which  it  was 
administered  did  not  exist.  Villato,  after  taking 
the  oath  in  1793,  went  to  the  West  Indies,  en- 
tered on  board  a  French  privateer,  and  acted  as 
prixe-master  of  the  Amencan  brig  John,  of  New 
York,  which  had  been  captured  by  the  privateer 
while  he  was  on  board  of  her,  and  he  procured 
the  John  to  be  libelled  and  condemned  as  prize 
at  Cbpe  Francois.  He  was  indicted  for  treason 
against  the  United  States,  in  the  circuit  court  of 
Pennsylvania.  The  court  held,  that  the  law 
under  which  Villato  took  the  oatn  of  allegiance 
not  being  in  force,  he  could  not  be  guHty  of 
treaion.  U,  S»  v.  VUlato,  Cirouit  Court  of  the 
Unitixi  States  for  Pennsylvania,  2  Dall.  Rep. 
370,  373. 

2.  Alienage  may  have  been  a  good  cause  of 
challenge  TOfore  a  juror  was  sworn;  but  an 
omission  to  make  the  challenge  cannot  be  taken 
advantage  of  after  verdict.  Hollingsworth  T 
Duane,  Cirouit  Court  of  the  United  States  for 
Pennsylvania,  4  Dall.  Rep.  354. 
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3.  The  children  of  personfi  duly  naturalized 
before  the  act. of  congress  of  14th  April,  1802, 
being  under  age  at  the  time  of  the  naturalization 
of  their  parents,  were,  if  residing  in  the  United 
States  on  the  14th  of  April,  1802,  to  be  consi* 
dered  citizens  of  the  United  States.  Campbell 
T.  Gordon,  6  Cranch,  176 ',  2  Cond.  Rep.  342. 

4.  New  Jersey.  —  An  alien  resident  in  New 
Jersey,  who  holds  lands  under  a  special  law  of 
that  state,  may  sustain  a  suit  in  the  oiroult  court 
of  the  United  States,  relating  to  such  lands. 
Bonaparte  v.  The  Camden  and  Amboy  Railroad 
Company,  I  Baldwin's  C.  C.  R.  216. 

5.  Where  an  alien  sues  a  corporation^  it  is  no 
objection  that  one  of  the  stockholders  is  also  an 
alien,  if  the  agents  of  the  corporation  are  also 
defendants.    Ibid. 

6.  The  act  of  July  6th,  1798,  ch.  83,  having 
authorized  the  president  to  direct  the  confine- 
ment of  alien  enemies,  necessiirily  conferred  all 
the  means  for  enforcing  such  Orders  as  he  might 
give,  in  relation  to  the  execution  of  those  powers. 
Lockineton  v.  Smithy  I  Peters'  C.  C.  R.  466. 

7.  T^e  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
president  under  this  act.    Ibid, 

8.  After  the  president  had  established  such 
regulations  as  he  deemed  necessary,  in  relation 
to  alien  enemies,  it  was  not  necessary  to  call  in 
theiud  of  the  judicial  authority  on  all  occasions 
to  enforce  them ;  and  the  marshal  may  act  with- 
out sbch  authority.    Ibid, 

9.  By  the  provisions  of  the  law,  it  was  de- 
signed to  make  the  judiciary  auxiliary  to  the 
executive  in  effecting  its  great  objects;  and 
each  department  was  to  act  independently  of 
the  other,  except  that  the  former  was  to  make 
the  ordinances  of  the  latter  the  rule  of  its  deci- 
sions.   Ibid, 

10.  Alien  enemies,  who  are  oommorant  in 
their  own  country,  cannot  maintain  any  action 
in  the  courts  of  tne  other  belligerent,  either  in 
those  of  common  law  jurisdiction,  or  those  which 
proceed  according  to  the  law  of  nations  and  of 
war.  It  is  sufficient  that  they  be  alleged  in  the 
pleadings  to  be  alien  enemies ;  for  if,  being  so, 
they  are  entitled  to  any  special  exemption,  they 
must  exhibit  evidence  of  it.  Johnson  v.  Met- 
chandise,  6  Hall's  Law  Journal,  97. 

11.  Massachusetts. — ^An  inquest  of  office  by 
the  attorney-general,  for  lands  escheating  to  the 
government  by  reason  of  alienage,  is  evidence 
of  title  in  all  cases ;  but  it  is  not  conclusive  evi- 
dence against  any  person  who  was  not  tenant  at 
the  time  of  the  inquest,  or  party  or  privy  thereto. 
Such  persons  may  prove  that  there  are  lawful 
heirs,  not  aliens  in  esse.  Stokes  v.  DaweSf  4 
Mason's  C.  C.  R.  268. 

^  12.  A  person  bom  in  the  colony  of  New  Yori^, 
in  1760,  of  Irish  parents,  who  went  to  Ireland  in 
177  Ij  Where  he  was  educated  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  1795,  when  he  came  to  the  United 
States,  is.  >,n  alien.  Hdlingsworth  v.  Duane, 
Wallace's  C.  C.  R.  61. 

13.  Vii^nia.  — ^The  act  of  the  legislature  of 
Virginia,  of  1813,  re-enacted  in  1819.  protecting 
purchasers  of  lands^  who  sold  them  Wore  they 


were  escheated  to  the  commonwealth  by  an 
office  found,  applies  to  an  equitable  as  well  as 
to  a  lesral  estate  in  land.  Robertson  v.  Miller  et 
a/.,  1  Brockenb.  C.  C.  R.  466. 

14.  The  capacity  of  private  individuals,  Bri- 
tish  subjects,  or  of  corporations  created  by  the 
British  crown,  in  this  country,  or  in  Great  Bri- 
tain, to  hold  lands  or  other  property  in  this 
country,  was  not  affected  by  the  revolution.  The 
Society  for  the  Propagation  of  the  Gospel  v.  New 
Hanen  et  nl.,  8  Wheal.  464 ;  5  Cond.  Rep.  489. 

15.  Allegiance  may  be  dissolved  by  tne  ma- 
tual  consent  of  the  government,  and  its  citizens 
or  subjects.  The  government  may  release  the 
ffovemed  from  their  allegiance.  This  is  even 
the  British  doctrine.  Jfigiu  v.  The  Sailor'^s  Snug 
HarbouTy  3  Peters,  99. 

2.  Alien  Enemy, 

16.  The  fact  that  the  commander  of  a  private 
armed  vessel  was  an  alien  enemy  at  the  time  of 
the  capture,  does  not  invalidate  such  capture. 
The  Mary  and  Susan,  1  Wheat.  46;  3  Cond. 
Rep.  480. 

17.  Admitting  it  to  have  any  operation,  all 
that  could  result  from  it  would  be  the  condem- 
nation of  his  interest  to  the  government,  as  a 
droit  of  admiralty ',  but  his  national  character 
can  in  no  wise  affect  the  riffhts  of  the  ownen 
and  «rew  of  the  privateer.    Ibid. 

18.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law,  prepara- 
tory to  the  naturalization  of  aliens.  Ex  parte 
Newman,  2  Gallis,  11. 

19.  If  a  foreign  corporation,  established  in  a 
foreign  country,  sue  in  our  oourtBi  and  war  inter- 
vene between  the  countries  pending  the  suit, 
this  is  not  sufficient  to  defeat  the  action,  unless 
it  appear  upon  the  record  that  the  plaintiffs  are 
not  within  any  of  the  exceptions  which  enable 
an  alien  enemy  to  sue.  Socutyfor  the  Propagor 
tion,  ^.  V.  Wheeler,  2  Gallis.  105. 

20.  Contracts  made  with  an  alien  enemy  are 
lawful,  if  made  in  a  trade  carried  on  under  H- 
cense  of  the  government,  whether  they  arise 
directly  or  collaterally  out  of  such  hceosed 
trade ;  or  if  the  enemy  with  whom  the  contract 
is  made  be  in  the  hostile  country  by  the  license 
of  the  government :  or  if  the  contract  be  a  nin- 
som  bond.  Crawford  y.  The  William  Penn,  3 
Wash.  C.  C.  R.  484. 

21.  Contracts  made  by  prisoners  of  war  in  the 
enemy's  country,  for  subsistence,  are  binding. 
Ibid. 

22.  A  neutral,  or  a  citizen  of  the  United  States, 
domiciled  in  the  enemy's  country,  not  only  in 
respect  to  his  property,  out  also  as  to  his  capa- 
city to  sue,  is  deemed  as  much  an  alien  enemy 
as  a  person  actually  bom  under  the  alleffiancej 
and  residing  within  the  dominions  of  the  nostila 
nation.    Imd. 

23.  The  general  rule  of  the  common  law  of 
England  is,  that  an  alien  enemy  cannot  maintain 
an  action  in  the  courts  of  that  country,  in  bii 
own  name.  Crawford  v.  The  William  Penni  1 
Peters'  C.  C.  R.  106. 

24.  A  person  beneficially  interested  in  a  sni^ 
if  an  alien  enemy,  cannot  maintain  a  »uit  in  tbs 
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ciicait  court  of  the  United  States,  in  the  name 
of  his  trustee,  who  is  not  an  alien.  Bat  it  is 
otherwise,  if  the  contract  ont  of  which  the  suit 
originatea  arose  out  of  a  trade  licensed  by  the 

Svemment  in  whose  courts  redress  is  sought. 
id. 

25.  The  roles  of  the  common  ]aw,  in  cases  of 
alien  eoamj^  do  not  apply  with  the  same  ri^ur, 
in  coortB  actmg  uider  tne  general  law  of  nations. 
Ibid. 

26.  Alien  enemies,  who  had  enrolled  them- 
selves as  volunteers,  and  been  accepted  by  the 
president,  under  the  act  of  February  6,  1812, 
eh.  344,  are  not  entitled  to  a  discharge  on  the 
ground  of  suck  alienage,  there  being  no  law  en- 
joining Ae  president  from  accepting  their  ser- 
Yiees.    Wuson  it  d»  r.  Izard  et «.,  1  Paine,  68. 

27.  An  alien  enemjr  cannot  sustain  a  suit  in 
the  courts  of  the  United  States.  Mumford  v. 
MwKrfmrdj  1  Gallis.  C.  C.  R.  366. 

28.  An  alien  enemy  cannot  sustain  a  claim  in 
a  prize  court ;  nor  can  a  citizen  claim  the  pro- 
perty of  an  enemy  in  a  prize  court,  upon  an 
alleged  sale  since  the  war.  The  Emulous,  1 
GaUis.  C.  C.  R.  563. 

I.  Suits  by  Alitns  in  the  Courts  of  the  United 

StaUs. 

29.  Tlte  courts  of  the  United  States  have  no 
jurisdiction  where  both  parties  are  aliens,  itfon- 
tdet  T.  Murray,  4  Cranch,  46 ;  2  Cond.  Rep.  19. 

30.  If  it  appears  before  the  supreme  court,  by 
the  record  brouffbt  up  from  the  inferior  court, 
that  the  plaintiff  below  was  a  subject  of  Great 
Britain  at  the  time  of  the  suit  brought,  and  the 
rendition  of  the  jud^ent  below,  and  before 
affirmance  on  the  writ  of  error,  the  piaintWIn 
error  cannot  take  advantage  of  the  fact  that  the 
original  plaintiff  has  become  an  alien  enemy  by 
the  brealcing  out  of  war.  The  judgment  may 
be  affirmed.  Owens  T.Honney,  9  Cranch,  180; 
3  Cond.  Rep.  346. 

31.  An  alien  does  not  lose  his  right  to  sue  iii 
the  courts  of  the  United  States,  by  his  residence 
in  a  state  of  the  Union.  Breedlove  et  ai.Y.Ni* 
co^  et  ol.,  7  Peters,  413. 

32.  In  the  case  of  Kemp  i;.  Kennedy,  in  the 
circuit  court  of  the  United  States,  New  Jersey 
circuit,  1  Peters'  C.  C.  R.  30,  Judge  Washington 
said,  *'  he  recollected  no  case  where  an  alien 
enemy  had  recovered  in  ejectment."  He  was 
referred  to  the  case  of  Dawson  v.  Godfrey,  sn- 
]veme  court,  4  Cranch,  321 ;  2  Cond.  Rep.  124, 
where  that  court  decided  against  the  plaintiff,  on 
the  ground  of  alienage. 


4.  Claims  by  Aliens  to  Lands  in  the  United  States. 

33.  Maryland. — ^The  law  of  Maryland,  accord* 
ing  to  the  common  law  of  England,  does  not  give 
the  right  to  inherit  landfl^  distinct  from  the  obli* 
gation  of  allegiance  existing  either  in  fact  or  sup^ 
position  of  law.  Dawson^s  Lessee  v.  Godfrey,  4 
Cmnch,  321;  2  Cond.  Rep.  125,  126., 

34.  A  person  bora  in  England  before  the  year 
1775,  and  who  always  resided  there^  and  never 
was  in  the  United  States,  is  an  alien,  and  could 
not,  in  1793,  take  lands  in  Maryland  from  a  citi- 
zen of  the  United  States.    Ibid.  124. 


35.  Virginia. — An  alien  enemy  may  take 
lands  by  devise,  and  hold  the  same  until  office 
found.  Fairfaxes  Devisee  v.  Hunter,  7  Cranch| 
603 ;  2  Cond.  Riep.  622. 

36.  There  is  no  distinction^  whether  the  pur* 
chase  be  by  grant  or  by  devise  ]  in  either  case, 
the  estate  vests  in  the  alien,  not  for  his  own  be- 
nefit, but  for  the  benefit  of  the  state;  or,  in  the 
language  of  the  ancient  law,  he  has  the  capacity 
to  take  but  not  to  hold  lands,  and  they  may  be 
seized  into  the  hands  of  the  sovereign.    Ibid. 

37.  Until  the  lands  are  so  seized,  toe  alien  has 
complete  dominion  over  them;  he  is  a  good 
tenant  of  the  freehold  in  a  pracipe  on  a  common 
recovery,  and  may  convey  the  same  to  a  pur- 
chaser.   Ibid. 

38.  It  seems  indeed  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the  re- 
covery of  lands ;  but  it  does  not  thence  follow 
that  he  may  not  defend,  in  a  real  action,  his  title 
to  the  lands;  against  all  persons  but  the  sovereign. 
Ibid. 

39.  In  respect  to  these  general  rights  and  dis- 
abilities as  to  real  property,  there  is  no  difference 
between  alien  friends  and  alien  enemies.    Ibid, 

40.  During  the  war,  the  property  of  alien 
enemies  is  subject  to  confiscation  jure  belli,  and 
their  civil  capacity  to  sue  is  suspended.    Aid. 

41.  The  title  acquired  by  an  alien,  bv  pur- 
chase, is  not  divested  until  office  found;  the 
principle  is  founded  upon  the  ground,  that  as  the 
freehold  is  in  the  alien,  and  he  is  tenant  to  the 
lord  of  whom  the^  lands  are  holden,  it  cannot  be 
divested  out  of  him,  but  by  some  notorious  act, 
by  which  it  may  appear  tmit  the  freehold  is  in 
another.    IM.' 

42.  The' reason  of  the  difference  why,  when 
an  alien  dies,  the  sovereign  is  seised  without 
office  found,  is,  because  otherwise  the  freehold 
would  be  in  abeyance,  as  the  alien  cannot  have 
any  inheritable  blood.  Even  after  office  found, 
the  kinj^  is  not  judged  in  possession,  unless  the 
possession  were  then  vacant ;  for  if  the  posses- 
sion were  then  in  another,  the  king  must  enter 
or  seize  by  his  officer,  before  the  possession  in 
deed  shall  be  adjudged  him.    J6td. 

43.  New  Jersey. — A  person  bora  in  the  colony 
of  New  Jersey,  before  the  year  1775,  and  resid- 
ing there  until  the  year  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  denuinding  and  receiving  compensation  from 
that  goveraroent,  for  his  loyalty  and  sufferings 
as  a  refugee,  has  a  right  to  take  lands  by  de- 
scent, in  the  state  of  New  Jersey.  Cox^s  Les' 
see  V.  M^llvaine,  4  Cranch,  209 ;  2  Cond.  Rep.  86. 

44.  TIm  alienage  of  the  vendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  lands; 
though  perhaps  if  might  afford  a  reason  for  de- 
nying '^  specific  penormance,  as  against  the 
vendee,  ilepbum  et  d.  v.  Dunlop  et  al.,  1 
Wheat.  179 ;  3  Cond.  Rep.  529. 

45.  Maryuind.-^.  B.  C.,  a  native  of  France 
migrated  to  the  United  States  in  1793,  and  be- 
came domiciled  in  Maryland.    On  the  22d  Sep- 
tember, 1795,  he  took  the  oaths  of  citizenship, 
according  to  an  act  of  assembly  of  Marylandi 
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passed  in  1779,  and  the  next  day  received  a  con* 
▼etyance  of  lands  in  that  state,  in  fee.  On  the 
6tA  of  July,  1798,  he  was  naturalized  under  the 
laws  of  the  United  States  and  he  died  intestate 
in  July,  1799,  leaving  no  le^itiaiate  relations  in 
the  United  States,  but  having  heirs  at  law  in 
France.  Upon  the  supposition  that  the  lands 
were  escheated,  the  state  of  Maryland  conveyed 
them  to  his  natural  son,  with  a  saving  of  -the 
rights  of  all  persons  claiming  hy  devise  or  de* 
scent  from  J.  B.  C,  and  under  this  grant  the  na- 
tuial  son  took  possession  of  the  Pf^po'^*  I" 
M&Tchj  1809,  the  heirs  at  law  of  J.  B.  C.,  French 
subjects,  brought  an  action  of  ejectment  for  the 
lands,  and  obtained  a  verdict  for  them,  the  judg- 
ment on  which  was  affirmed  in  the  supreme 
court.  The  court  held  that  the  power  of-Datu- 
lalization  was  exclusively  in  congress,  but  that 
the  treaty  of  amity  and  commerce  between  the 
United  States  and  France,  of  1778,  article  11. 
enabled  the  subjects  of  France  to  purobase  and 
hold  lands  in  the  United  States.  Clurac  v.  CfUraCj 
2  Wheat.  259;  4  Cond.  Rep.  111. 

46.  The  statute  1 1  and  12  Wm.  3,  ch.  6,  which 
is  in  force  in  Maryland,  removes  the  disability 
of  claiming  title  by  descent,  through  an  alien 
ancestor,  but  does  not  apply  to  the  case  of  a 
livinff  alien  ancestor,  so  as  to  create  a  title  by 
heir^ipu  where  none  would  exist  by  the  common 
law,  if  the  ancestor  were  a  natural  boro  subject. 
M^Creerys  Lestn  r.SomervUUf  9  Wheat.  354; 
5  Cond.  Kep.  608. 

47.  Where  M.  died  seised  of  lands  in  Mary- 
land, intestate  and  without  issue,  leaving  a  bro- 
ther IL,  an  alien,  and  three  daughters,  nieces  of 
R.,  who  were  natural  born  citizens  of  the  United 
States,  it  was  held  that  they  could  not  claim  as 
heirs  to  M.,  through  R.,  their  fiither,  he  being 
an  alien  ana  still  living.    Ibid. 

48.  Under  the  9th  article  of  the  treaty  between 
the  United  States  and  Great  Britain,  of  1794,  it 
is  not  necessary  for  the  alien  to  show  that  he 
was  in  the  actual  possession  or  seisin  of  the  knd 
at  the  date  of  the  treaty,  because  the  treaty  ap- 
plies to  the  title,  w*hatever  that  might  be,  and 
gives  it  the  same  legal  validity  as  if  the  parties 
were  citizens.  Hie  title  of  an  alien  mortgagee 
is  protected  by  the  treaty.  HuKku  tt  d.  v.  Ed' 
Vfards  et  ux.,  9  Wheat.  489;  5  &nd.  Rep.  648. 

49.  Independently,  however,  of  the  treaty,  an 
alien  mortga^;ee  may  come  into  equity,  and  have 
the  property  pledged  for  the  security  of  his  debt, 
sold  for  the  purpose  of  raising  the  money.  His 
demand  is  merely  a  personal  one,  the  debt  being 
considered  as  the  prmcipal,  and  the  land  merely 
as  an  incident.    Ibid, 

50.  An  alien  may  take  real  propert^r  by  grant, 
whether  from  the  states  or  a  private  citizen,  ana 
majr  hold  the  same  until  his  title  is  divested  by 
an  inquest  of  office,  or  some  equivalent  proceed- 
ing. Doe  ix  dtm,  Oovemeur^s  Hein  v.  Ro6sr/- 
ion  et  a/.,  11  Wheat.  332;  6  Cond.  Rep.  334. 

51.  The  act  of  assembly  of  Virginia,  of  1779, 
ch.  13,  sec.  3,  was  designed,  and  must  be  so  un- 
derstood, to  secure  from  escheat  the  equitable 
interest  acquired  by  aliens,  by  the  acts  preced- 
ing the  patent;  while  as  to  toe  rights  acquired 


by  patent,  no  altemtion  was  made  by  the  Uw, 
and  they  were  left  under  the  ordinary  aUen  dis- 
abilities.   Ibid, 

52.  The  title  of  an  alien,  acquired  by  patent 
in  1784,  under  the  laws  of  Viigmia,  and  subse- 
quently confirmed  to  him  by  a  legislative  act  of 
Kentucky,  in  1796,  and  to  his  heirs  and  their 
ffcantees  by  a  subsequent  law  of  the  same  state, 
m  1799 J  wul  overreach  a  grant  made  by  Vifgioia 
to  a  citizen  in  1785,  and  defeat  the  claim  of  all 
persons  holding  under  such  grant.    Ibid. 

53.  Kentucky. — The  treaty  of  1778.  between 
France  and  the  United  States^  allowea  the  citi- 
zens of  either  country  to  hold  lands  in  the  other; 
and  the  title  once  vested  in  a  French  subject  in 
lands  in  the  United  States,  was  not  divested  by 
the  abrogation  of  the  treaty,  and  the  expiratiou 
of  the  subsequent  convention  of  1800.  Camed 
V.  Banks,  10  Wheat.  181 ;  6  Cond.  Rep.  64. 

54.  New  York. — 6.  C,  bom  in  the  colony  of 
New  York,  went  to  England  in  1738,  and  resided 
there  until  his  decease;  and  being  seised  of 
lands  in  New  York,  on  the  30th  November,  1776, 
he  devised  the  same  to  the  defendant  in  the 
ejectment,  and  £.  C,  as  tenants  in  coromon, 
and  he  died  so  seised  of  the  property  in  Decem- 
ber, 1776.  The  defendant  and  £.  C.  having  en- 
tered on  the  land,  £.  C.^  in  December.  1791, 
sold  to  the  defendant  his  interest.  The  defend- 
ant and  £.  C.  were  both  bom  in  England,  before 
the  revolution.  On  the  22d  of  Maroh,  1791,  the 
legislature  of  New  York  passed  an  act  to  enable 
the  defendant  .to  purobase  lands,  and  to  hold  all 
other  lands  to  which  he  might  then  be  entitled, 
within  the  state,  by  parchue  or  descent,  in  fee 
simple,  and  to  sell  and  dispose  of  the  same  as  a 
natural  born  citizen.  The  defendant  still  eon- 
ttnued  a  British  subject.  Heldf  that  he  was  en- 
titled Io  hold  lands  so  devised  to  him  bv  G.  C, 
and  transferred  by  E.  C.  Jackeon  v.  Clarke^  3 
Wheat.  1 ;  1  Cond.  Rep.  188. 

55.  Virginia.  —  R.  C.,  a  native  of  Virginia, 
beine  seised  of  real  property  in  that  slate,  de- 
vised as  follows:— "In  the  first  place,  I  give, 
devise,  and  bequeath  unto  J.  L."  and  otnera, 
"all  my  estate,  real  and  personal,  of  which  I 
.may  die  seised  and  possessed  in  any  part  of 
America,  in  special  trust,  that  the  aforemen- 
tioned persons,  or  such  of  tnem  as  may  be  living 
at  my  death,  will  sell  my  personal  estate  to  the 
highest  bidder,  on  two  years'  credit ;  and  niy 
r^  estate  on  one,  two,  and  three  jears'  credit 
provided  satisfactory  security  be  mveo  by  bond 
and  deed  of  trust.  In  the  second  place,  I  give 
and  bequeath  to  my  brother,  T.  C,"  an  alien, 
"  all  the  proceeds  of  my  estates,  real  and  per- 
sonal, which  I  have  directed  to  be  soU,  to  be 
remitted  to  him  accordingly,  as  the  payments 
are  made ;  and  I  hereby  &clare  J.  L.,''  and  the 
other  persons,  "  to  be  my  trustees  and  execaton 
for  the  purposes  aforementioned.^'  Hetdf  that 
J.  C.  though  an  alien,  was  entitled  to  the  benefi 
of  tius  bequest,  it  being  personal  estate  only 
Craig  v.  Leslie  at  a!.,  3  Wheat.  563 ;  4  Coed. 
Rep.  331. 

56.  An  alien  may  take  a  freehold  interest  m 
land,  and  hold  against  all  the  world  except  the 
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king:  and  ag&inat  him  until  office  found,  and  is 
not  aooDOotable  for  the  rents  and  profits  pre- 
Ymdj  rsoeired.    Ibid,  589. 

57.  An  ali^  nay  take  bv  purchase,  a  free- 
tiold  Mite,  which  cannot  be  divestea  on  the 
groQDd  of  alienage,  but  by  inquest  of  office,  or 
soins  leffistetiTe  act  equivaient  thereto.  Craig 
a  d,  y.Radfordj  3  Wheat.  694 ;  4  Cond.  Rep. 
343. 

58.  A  defeasible  title.  Tested  during  the  war 
of  the  revolution,  in  a.British  bom  subject,  who 
Itts  never  become  a  citizen,  is  completely  pro- 
tected and  confirmed  by  the  9th  article  of  the 
treaty  of  1794,  between  the  United  States  and 
Great  Britain.    Ibid. 

59.  An  alien  may  take  an  estate  in  lands  by 
the  act  of  the  parties,  as  by  purchase,  but  he 
cannot  take  by  the  act  of  hw,  as  by  descent. 
OrrY,Hodgtonj  4  Wheat.  463;  4  Cond.  Rep. 
506. 

60.  Where  a  person  dies,  leavinff  issue,  who 
are  aliens,  they  are  not  deemed  his  heirs  at  law ; 
bat  the  estate  descends  to  the  next  of  kin  who 
hare  inheritable  blood,  in  the  same  manner  as 
if  no  sach  alien  were  in  existence.    Ibid,  610. 

61.  The  9th  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  of  1794,  applies 
to  the  title  of  the  parties^  whatever  it  is,  and 
^ives  it  the  same  l^;al  validity  as  if  the  parties 
were  citizens.  It  is  not  necessary  that  they 
should  show  actual  seisin  or  possession,  but  only 
that  the  title' was  in  them  at  the  time  the  treaty 
na  made*    Ibid. 

63.  Kentucky.— The  9th  article  of  the  treaty 
of  1794  did  not  mean  to  include  any  other  per- 
sons than  such  as  were  British  subjects,  or  citi« 
zens  of  the  United  Sutes.    Ibid.  612. 

63.  British  subjects  bom  before  the  revolution 
are  eqaally  incapable  with  those  bom  after  it. 
of  inheriting  or  transmitting  the  inheritance  or 
lands  in  the  United  States.  BliM§  Lessee  v. 
Rochester,  7  Wheat.  535^  6  Cond.  Rep.  336. 

64.  The  treaties  between  the  United  States 
and  Great  Britain,  of  1783  and  1794,  only  pro« 
Tided  for  titles  existing  in  aliens  at  the  time  theses 
treaties  were  made,  and  not  to  titles  subsequently 
acquired.    Ibid. 

65.  Actual  possession  of  the  land  was  not  ne* 
ceasary  to  give  the  party  the  benefit  of  the 
treaty,  but  the  existence  of  the  title  at  the  time 
of  toe  treaty  is  necessary.  Where  J.  D.,  an 
alien  and  Bntieh  subject,  came  into  the  United 
States  sobseqaent  to  the  treaty  of  1783,  and  be- 
fore the  signature  of  the  treaty  of  1794.  and 
died,  seised  of  land,  in  the  state  of  Kentucky,  it 
was  held  that  the  title  of  his  heirs  was  not  pro- 
tected by  the  treaty.    Ibid. 

66.  New  York.— Upder  the  9th  article  of  the 
treaty  with  England,  of  1794.  by  which  it  is 
jjTOvided,  that  British  subjects  holding  lands  in 
the  United  States,  and  their  heirs,  so  far  as  re- 
spects these  lanas  and  the  remedies  incident 
tnereto,  should  not  be  considered  as  aliens ;  the 
parties  must  show  that  the  title  to  the  land  for 
which  suit  was  brought,  was  in  them  or  in  their 
ancestors  at  the  time  the  treaty  was  made, 
flarden  v.  Fisherj  1  Wheat.  300 ;  3  Cond.  Rep. 
572. 


67.  A  person  bora  in  New  York  before  the 
4th  of  July,  1776,  and  who  remained  an  infant 
with  his  father  in  the  city  of  New  York,  during 
the  period  it  was  occupied  by  the  British  troops, 
his  father  being  a  royalist,  and  having  adhereil 
to  the  British  govemment,  and  left  New  York 
with  the  British  troops,  taking  his  son  with  him, 
who  never  retumecl  to  the  United  States,  but 
afterwards  became  a  bishop  of  the  episcopal 
church  in  Nova  Scotia ;  such  a  person  was  bom 
a  British  subject,  and  continued  an  alien,  and  is 
disabled  from  taking  land  by  inheritance  in  the 
state  of  New  York.  Inglis  v.  The  Trustees  of  the 
SaUw's  Snug  Harbour,  3  Peters,  199. 

68.  If  such  a  person  had  been  bom  after  the 
4th  of  July,  1776,  and  before  the  16th  of  Sep- 
tember, 1776,  when  the  British  troops  took  pos- 
session of  the  city  of  New  York  and  the  adja- 
cent places,  his  infancy  incapacitated  him  from 
making  an  election  for  himself,  and  his  election 
and  cmiracter  followed  that  of  his  father,  subject 
to  the  right  of  disaffirmance,  in  a  reasonable 
time  after  the  termination  of  his  minority }  which 
never  having  been  done,  he  remained  a  British 
subject,  and  disabled  from  inheriting  land  in  the 
state  or  New  York.    Ibid.  126. 

69.  The  rule  as  to  the  point  of  lime  at  which 
the  American  ante  nati  ceased  to  be  British  sub- 
jects, difiers  in  this  country  and  in  England,  as 
established  by  the  courts  of  justice  in  the  re- 
spective countries.  The  English  rule  is,  to  take 
toe  date  of  the  treaty  of  peace  in  1783.  The 
American  rule  is,  to  take  the  date  of  the  decla- 
ration of  independence.    Ibid.  121. 

70.  The  settled  doctrine  in  this  country  is^ 
that  a  person  born  here,  but  who  left  the  country 
before  the  declaration  of  independence,  and 
never  returned  here,  became  an  alien,  and  inca- 

?ible  of  takinff  lands  subsequentiy  by  descent, 
he  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  the  time  of  the  descent 
cast.    Ibid, 

71.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati :  and  the  supreme  court,  in  the  case 
of  Blight's  Lessee  v.  Rochester,  7  Wheat.  644, 
adopt»J  the  same  rule  with  respect  to  the  rights 
of  British  subjects  here:  that,  although  bora 
before  the  revolution,  they  are  equally  incapable 
with  those  bora  subsequent  to  that  event,  of  in- 
heriting or  transmitting  the  inheritance  ot  lands 
in  this  country.    Ibid. 

72.  The  British  doctrine  therefore  is,  that  the 
American  ante  nati,  by  remaining  in  America 
after  the  peace,  lost  their  character  of  British 
subiects ;  and  toe  American  doctrine  is,  that  by 
withdrawing  from  this  country,  and  adhering  to 
the  British  government,  they  lost,  or  perhaps 
more  properly  speaking,  never  acquired  the 
character  of  American  citizens.    Ibia.  122. 

73.  The  right  of  election  must  necessarily 
exist  in  all  revolutions  like  the  American  revo- 
lution, and  is  well  established  by  adjudged  cases. 
Ibid. 

74.  The  court,  in  the  case  of  M^lvaine's  Les 
see  V.  Coxe,  4  Cranch,  211,  fulljr  recoffnised  the 
right  of  election,  but  they  considered  that  Mr 
Coxe  had  lost  that  right  by  remaining  in  the  state 
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las  Scott,  a  native  of  South  Carolina. 
Ij  intestate,  seised  of  land  on  James' 


of  New  Jersey,  not  only  after  she  had  declared 
herself  a  sovereign  state,  but  after  she  had 
passed  laws,  by  vmich  she  declared  him  to  be 
a  member  of  and  in  allegiance  to  the  new  go- 
vernment.   Ibid.  124. 

75.  Thomas 
died  in  1782 

Island,  having  two  daughters,  Ann  and  Saiuh, 
both  bom  in  South  Carolina,  before  the  declam- 
tion  of  independence.  Sarah  married  D.  P.,  a 
citizen  of  South  Carolina,  and  died  in  1802,  en- 
titled to  one-half  of  the  estate.  The  British 
took  possession  of  James'  Island  and  Charleston, 
ill  February  and  May,  1780^  and  in  1781,  Ann 
Scott  married  Joseph  Shanks  a  British  officer, 
and  at  the  evacuation  of  Charleston  in  1782,  she 
went  to  England  with  her  husband,  where  she 
remained  until  her  death,  in  1801.  She  left  five 
children,  born  in  England.  They  claimed  the 
other  moiety  of  the  real  estate  of  Thomas  Scott, 
in  right  of  their  mother,  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and 
Great  Britam,  of  the  19th  of  November,  1794. 
Held,  that  they  were  entitled  to  recover  and  hold 
the  same.  Shanks  tt  d.  v.  Duponi  et  of.,  3 
Peters,  242. 

76.  Under  the  laws  of  New  York,  one  citizen 
of  the  state  cannot  inherit  in  the  collateral  line 
to  the  other,  when  he  must  make  his  pedigree 
or  title  through  a  deceased  alien  ancestor.  Lessee 
ofLevvY, M'Cartee^  6  Peters,  102. 

77.  That  an  alien  has  no  inheritable  blood, 
and  can  neither  take  land  himself  by  descent, 
or  transmit  land  from  himself  to  others  by  de- 
scent, is  common  learning.    Ibid, 

78  The  case  of  Collingwood  v.  Pace,  1  Ven- 
tris'  Rep.  413,  furnishes  conclusive  evidence, 
that  by  the  common  law,  in  all  cases  of  mediate 
descents,  if  any  mediate  ancestor,  through  whom 
the  party  makes  his  pedigree,  as  lieir,  is  an  alien, 
that  is  a  bar  to  his  title  as  heir.    Ibid, 

79.  If  Ann  Scott  was  of  age  before  December. 
1782,  as  she  remained  in  South  Carolina  until 
that  time,  her  birth  and  residence  must  be 
deemed  to  constitute  her  by  election  a  citizen 
of  ^  South  Carolina,  while  she  remained  in  that 
state.  If  she  was  not  of  age  then,  under  the 
circumstances  of  this  case,  she  might  well  be 
deemed  to  hold  the  citizenship  of  her  father; 
for  children  bom  in  a  country,  continuing  while 
under  age  in  the  family  of  the  father,  partake 
of  his  natural  character  as  a  citizen  of  that 
country.    Shanks  v.  Dupont,  3  Peters,  245. 

80.  All  British  bom  subjects,  whose  allegiance 
Great  Britain  has  never  renounced,  ought,  upon 
general  principles  of  interpretation,  to  be  held 
within  tne  intent,  as  they  certainly  are  within 
the  words  of  the  treaty  of  1794.    Ibid,  250. 

81.  The  capture  and  possession  of  James' 
Island  in  February,  1780,  and  of  Charleston  on 
the  11th  of  May,  m  the  same  year,  by  the  Bri- 
tish troops,  was  not  an  absolute  change  of  the 
allegiance  of  the  captured  inhabitants.  They 
owed  allegiance  to  the  conquerors  during  their 
occnnation,  but  it  was  a  temporary  allegiance, 
whicn  did  not  destroy*  but  only  suspended  their 
former  allegiance,    tend,  246. 


82.  The  marria^  of  Ami  Scott  with  Shanks, 
a  British  officer,  did  not  change  or  destroy  her 
allegiance  to  the  state  of  Sooth  Carolina;  be- 
cause marriage  whh  an  alien,  whether  friend  or 
enemy,  produces  no  dissokiuon  of  the  natire 
allegiance  of  the  wife.    Ibid. 

83.  The  subsequent  removal  of  Ann  Shanlu 
to  England  with  her  husband,  operates  as  a  vir- 
tual dissolution  of  her  allegiance,  and  fixed  her 
future  allegiance  to  the  British  crown  by  the 
treaty  of  peace  in  1783.    Ibid. 

5.  Naturtdizatum, 

84.  A  certificate  by  a  competent  court,  that 
an  alien  has  taken  the  oath  prescribed  by  the 
act  respecting  naturalization,  raises  a  presump- 
tion that  the  court  was  satisfied  as  to  the  moral 
character  of  the  alien,  and  of  his  attachment  to 
the  constitution  of  the  United  States.  The  oath, 
when  taken,  confers  the  rights  of  a  citizen.  It 
is  not  necessary  that  there  should  be  an  order 
of  court  admitting  him  to  become  a  citizen. 
Campbell  v.  Gordon  and  Wife,  6  Cranch,  176; 
2  Cond.  Rep.  842. 

85.  The  oath,  when  taken,  confers  upon  him 
the  rights  of  a  citizen,  and  amounts  to  a  judg- 
ment of  a  court  for  his  admission  to  those  rights. 
Ibid, 

86.  The  children  of  persons  duly  naturalized 
before  the  14th  of  April,  1802,  being  under  age 
at  the  time  of  the  naturalization  of  their  parent, 
were,  if  dwelling  in  the  United  States  on  the 
14th  April,  1802,  to  be  considered  citizen^  under 
the  provisions  and  authority  of  the  act  of  con- 
gress, of  January  29,  1795.    Ibid, 

87.  It  would  not  appear  by  the  record  of  na- 
turalization, that  all  tne  requisites  of  the  law 
have  been  complied  with,  starke  v.  The  Chesa- 
peake Ins.  Co,y  7  Cranch,  420  j  2  Cond.  Rep.  556 

88.  The  power  of  naturalization  is  exclusively 
in  congress.  Chirac  v.  Chirac,  2  Wheat.  259, 
269;  4  Cond.  Rep.  111. 

89.  Under  the  act  of  congress  of  14lh  April, 
1802,  the  registrv  of  aliens  required  by  the 
second  section  of  tlie  law,  must  have  been  made 
five  yeare  before  the  application  for  naturaliza- 
tion.   AnonymouSf  1  Peters'  C.  C.  R.  457. 

90.  The  applicant  must  also  prove  the  penod 
of  his  residence  in  the  United  States,  and  also 
the  other  matters  required  by  the  provisions  of 
the  section.    Ibid, 

91.  Parol  evidence  of  the  arrival  of  an  appj^ 
cant  for  naturalization,  five  yeare  prior  to  the 
application,  is  insufficient.    Ibid, 

92.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  preparatory  to  naturaliza- 
tion. The  act  of  congress  of  30lh  July,  ISl*, 
ch.  135,  enables  persons  who  beibre  the  war  had 
made  the  preparatory  declaration,  to  becooie 
citizens,  in  the  same  manner  as  if  the  war  had 
not  intervened;  but  it  confers  no  privilege  on 
other  persons.    Ex  parte  Neuman,  2  Galhs.  C. 

93.  A  statute  which  enables  an  alien  to  hold 
land,  "who  shall  have  resided  in  the  state  two 
yeare,"  applies  as  well  to  the  future  as  to  pft» 
time.    Beard  et  d.  v.  Rotoanj  1  McLean,  141' 


ALLEGATIONS.— ALLEQUNCE. 


148 


AtlegatioM  in  a  Libel,  or  in  Informations  and  IndictroanU  in  the  Admiralty.—- Allegiance. 


ALLEGATIONS  IN  A  LIBEL,  OR  IN  INFOR- 
MATIONS  AND  INDICTMENTS  IN  THE 
ADMIRALTY. 

L  An  information  for  a  forfeiture,  under  the 
statate  of  neutrality  of  1794,  ch.  50,  need  not 
state  the  person^  or  state  by  name  against  whom 
or  which  the  ship  was  fitted  out  to  cruise.  Gel- 
Oon  v.Hoytf  3  Wheat.  246;  4  Cond.  Rep.  244. 

2.  An  mformation  for  a  forfeiture  should  not 
only  state  the  facts  of  forfeiture,  but  also,  that 
thereby  the  thing  became,  and  was  forfeited. 
Bnd. 

3.  A  libel,  or  information  for  a  forfeiture,  may 
allege  the  oflfenoe,  in  the  alternative  of  several 
facts,  if  each  alternative  constitutes  an  offence 
or  caase  of  forfeiture ;  otherwise,  such  alteroa- 
tire  allegation  is  bad.  The  Caroline  v.  The  U. 
S.,  7  Cranch,  496;  2  Cond.  Rep.  584. 

4.  In  prize  causes,  the  allegations^  proofs,  and 
proceedmgs  are,  in  general,  modelled  upon  the 
civil  law,  with  such  additions  and  alterations  as 
the  practice  of  nations,  and  the  rights  of  belli- 
gerents and  neutmls  unavoidably  impose.  The 
Addine^  9  Cranch,  244,  284;  3  Cond.  Rep.  397. 

5.  In  cases  of  military  salvage,  the  party  mav 
if  he  please  allege  and  claim  salvage  in  his  libel. 
Bat  it  is  unnecessary,  and  in  most  cases  will  be 
hi^hlv  inexpedient.  A  general  prize  allegation 
will  be  sumcient.    Ibid. 

6.  fn  an  information  on  the  3d  sect,  of  the  act 
of  1809,  ch.  72.  (the  embargo  law,)  the  time  of 
receiving  knowledge  of  the  act  at  the  port  where 
the  offence  is  alleged  to  have  been  committed, 
and  aim)  of  the  notice  to  unload  the  vessel,  are 
material  allegation^  and  traversable.  The  Bo- 
Una  and  Cargp,  1  Gallis.  C.  C.  R.  75. 

7.  A  libel,  cnai^ing  the  seizure  to  have  been 
made  on  water,  when  in  fact  it  was  made  on 
land,  will  not  support  a  verdict  and  judgment 
thereon,  but  must  be  amended  or  dismissed. 
The  two  jurisdictions,  and  the  proceedings  under 
them,  are  to  be  kept  entirely  distinct.  The  Sarahj 
8  Wheat.  391 ;  5  Cond.  Rep.  472. 

8.  A  libel  or  information  does  not  rec^aire  all 
the  technicalities  and  precision  of  an  indictment 
at  common  law.  If  the.  allegations  describe  the 
offence,  it  is  all  that  is  necessary ;  and  if  founded 
on  a  statute,  it  is  sufficient  if  it  pursues  the 
words  of  the  law.  The  Emily  am  Caroline,  9 
Wheat.  381 ;  5  Cond.  Rep.  623. 

9.  The  technical  niceties  of  the  common  law 
are  not  regarded  in  admiralty  proceedings.  It 
is  sufficient  if  an  information  set  forth  the  offence 
so  clearly  aA  to  bring  it  within  the  statute  upon 
which  it  is  founded.  It  is  not  necessary  that  it 
should  conclude  contra  formam  statuti.  The 
Merino  et  al.,  9  Wheat.  391,  401 ;  5  Cond.  Rep. 
623. 

10.  An  information  for  a  statute  forfeiture 
should  conclude  <' against  the  form  of  the  sta- 
tute;" or  at  least  refer  to  some  subsisting  statute 
authorizing  thp  forfeiture.  The  Nancy,  1  Gallis. 
C  C.  R.  67. 

11.  A  mere  conclusion  '^  against  the  form  of 
the  statute,"  will  not  cure  the  defect  of  material 
averments,  to  show  that  a  forfeiture  has  accrued. 
Ibid. 


12.  A  geneml  prize  allegation  cannot  be  pro- 
perly joined  with  an  information  for  a  seizure  for 
the  violation  of  a  statute.  The  Diana,  2  Gallis. 
V/.  C/.  xi.  93. 

13.  In  a  libel  on  the  50th  sect,  of  the  revenue 
act  of  March  2d,  1799,  ch.  128,  it  is  not  neces- 
sary to  allege  the  goods  to  be  of  foreign  growth 
or  manufacture.  The  Betsey,  1  Mason's  C.  C. 
R.  355. 

14.  A  libel  or  information  under  the  9th  sec. 
of  the  slave  trade  act  of  2d  March,  1807,  ch.  77. 
alleging  that  the  vessel  sailed  from  the  ports  oi 
New  York  and  Perth  Amboy,  without  tne  cap- 
tain having  delivered  the  manifest  reouired  by 
law  to  the  collector  or  surveyor  of  New  York 
and  Perth  Amboy,  is  defective ;  the  act  requiring 
the  Doanifest  to  be  delivered  to  the  collector  or 
to  the  surveyor  of  a  single  port.  The  Mary  Ann^ 
8  Wheat.  380;  5  Cond.  Rep.  471. 

15.  In  a  libel  for  wages,  the  allegations  of  the 
hiring,  voyage,  &c..  shoula  be  drawn  accurately, 
and  with  reasonable  certainty,  otherwise  it  may 
be  excepted  to.  The  most  correct  course  i&  to 
state  the  facts,  &c.,  in  distinct  articles^  which  is 
the  usual  course  in  admiralty  proceedmgs.  No 
facts  of  misbehaviour,  or  other  causes  of  for- 
feiture, are  admissible  at  the  hearing,  unless  the 
answer  distinctly  propounds  them,  and  puts 
them  in  issue.  Oweny.Toxonsend,  4  Mason's 
C.  C.  R.  541. 

16.  An  information  in  the  admiralty  for  a  for- 
feiture, must  contain  a  substantial  statement  of 
the  offence ;  a  general  reference  to  the  provisions 
of  the  statute  is  not  sufficient,  and  the  defect  is 
not  cured  by  evidence.  The  Hoppet  v.  The  U.  S., 
7  Cranch,  389;  2  Cond.  Rep.  542. 

17.  Libels  in  the  admiralty  should  state  the 
subject-matter  in  articles,  with  certainty  and 
precision,  and  with  averments  admitting  of  dis- 
tinct answers.  The  Schooner  Boston,  1  Sumner's 
Rep.  328. 

18.  In  an  Indictment  for  a  piratical  murder,  it 
is  not  necessary  that  it  should  allege  the  pri- 
soner to  be  a  citizen  of  the  United  States,  nor 
that  the  crime  was  committed  on  board  a  vessel 
belonging  to  citizens  of  the  United  States.  But 
it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  vessel,  by  a  mariner  sailing  on  board 
such  vessel.  U.  S.  v.  Furlong  et  al.,  5  Wheat. 
184;  4  Cond.  Rep.  623. 


ALLEGIANCE. 

1.  Query,  Whether  a  citizen  of  the  Unitea 
States,  independently  of  legislative  action  on  the 
subject,  can  throw  on  his  allegiance  to  his  native 
country.  The  Santissima  Trinidad,  7  Wheat. 
283;  5  Cond.  Rep.  284. 

2.  If  this  may  be  done,  it  never  can,  withou 
a  bona  fide  change  of  domicil,  nor  for  fraudulen 
purposes,  nor  to  justify  the  commission  of  a 
crime  against  the  country,  or  any  violation  of  its 
laws.    Ibid. 

3.  The  general  doctrine  is,  that  no  pereonp 
can,  by  any  act  of  their  own,  without  the  con- 
sent of  the  government,  put  off  their  allegiance 
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and  become  aliens.    Shanks  v.  Dapontj  3  Peters, 
246. 

4.  The  treaty  of  1783  acted  upon  the  state  of 
things  as  it  existed  at  that  period.  It  took  the 
actual  state  of  things  as  its  basis.  All  those, 
whether  natives  or  otherwise,  who  then  adherea 
to  the  American  states,  were  virtually  absolved 
from  all  allegiance  to  the  British  crown;  all 
those  who  then  adhered  to  the  British  crown 
were  deemed  and  held  subjects  of  that  crown. 
The  treaty  of  peace  was  a  treaty  operating  be* 
tween  states  and  the  inhabitants  thereof.  Ibid. 
247. 

5.  The  American  citizen  who  goes  to  a  foreign 
country,  although  he  owes  local  and  temporary 
allegiance  to  that  country,  yet,  if  he  performs 
no  other  act  changing  his  condition,  is  entitled  to 
the  protection  of  his  own  government :  and  if, 
without  the  violation  of  any  municipal  Jaw,  he 
should  be  oppressed,  he  won  Id  have  a  right  to 
claim  that  protection,  and  the  interposition  of  the 
^vemment  in  his  favour.  Murray  v.  The  Charm- 
ing Betsey,  2  Cranch,  64 ;  1  Cond.  Rep.  358. 

6.  A  subject  cannot  divest  himself  of  the 
obligation  of  a  citizen,  and  wantonly  make  a 
compact  with  the  enemy  of  his  country,  stipu- 
lating a  neutrality  of  his  conduct;  but  he  may 
enter  into  an  engagement  on  a  ca{)itulation|  if 
his  government  is  no  longer  able  to  protect  him. 
Miller  v.  The  Ship  Resolution^  2  Dall.  10. 

7.  It  is  not  material  to  whom  a  trader's  na- 
tional allegiance  is  due,  if  he  is  jsetlled  under 
another  sovereign,  enjoying  the  privileges  and 
subject  to  the  inconveniences  of  the  place  where 
he  resides.     Ibid,  42. 

8.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati :  and  the  court)  in  the  case  of  Blight's 
Lessee  t*.  Rochester,  7  Wheat.  544;  5  Cond.  Rep. 
535,  adopted  the  same  rule  with  respect  to  the 
rights  or  British  subjects  here:  that  although 
born  before  the  revolution,  they  are  equally  in- 
capable with  rhose  born  subsequent  to  that 
event,  of  inheriting  or  transmitting  the  inherit- 
ance of  lands  in  this  country.  Inglis  v.  The 
Sailor  s  Snug  Harbour^  3  Peters,  99. 

9.  The  British  doctrine  is,  that  the  American 
ante  nati,  by  remaining  in  America  after  the 
peace,  lost  their  character  of  British  subjects; 
and  our  doctrine  is,  that  by  withdrawing  from 
this  country  and  adhering  to  the  British  govern- 
ment, they  lost,  or  perhaps  more  properly  speak- 
ing, never  acquired  the  character  of  American 
citizens.    Ibid.  122. 

10.  The  right  of  election  must  necessarily 
exist  in  all  revolutions  like  that  of  America,  and 
is  well  established  by  adjudged  cases.    Ibid, 

11.  The  supreme  court,  in  the  case  of  M'll- 
vaine's  Lessee  t^.Coxe,  4  Cranch.  211 ;  2  Cond. 
Rep.  86,  fully  recognised  the  rignt  of  election ; 
but  they  considered  that  Mr.  Coxe  had  lost  that 
right  by  remaining  in  the  state  of  New  Jersey, 
not  only  after  she  had  declared  herself  a  sove- 
rei^  state,  but  after  she  had  passed  laws  by 
which  she  declarecf  him  to  be  a  member  of 
and  in  allegiance  to  the  new  government. 
Ibid. 


ALLIANCE  WITH  FRANCE. 

America  was  bound,  as  an  ally  of  France, 
by  the  capitulation  between  Great  Britain  ana 
France,  for  the  surrender  of  Dominica.  MiXUr 
V.  Th*  Resdution,  2  Dall.  15. 


ALLIES. 


From  the  very  nature  of  the  connection  be- 
tween allied  nations,  their  compacts  and  agree- 
ments with  the  common  enemy  must  bind  each 
other,  when  they  tend  to  accomplish  the  objects 
of  the  allies.  Both  nations  have  one  common 
interest  and  one  common  object.  If  such  agree- 
ments, when  correspondent  to  the  terms  on  which 
the  alliance  is  formed,  and  calculated  for  the 
views  and  designs  which  gave  birth  to  it,  do  not 
bind  the  ally,  then  the  consequence  \i*ould  be, 
that  the  ally  would  reap  all  the  fruits  and  ad- 
vantages of  the  compact,  without  being  subject 
to  the  terms  and  conditions  of  it;  while  the 
enemy,,  with  whom  the  compact  is  made,  is  ex- 
posed, with  regard  to  the  ally^  to  all  the'  disad- 
vantages of  it,  without  partici {[Kiting  in  the  be- 
nefits'stipulated;  an  inequality  of  obligation 
reprobated  by  every  principle  of  reason  and 
justice.  Miller  et  ai,  v.  The  Ship  ResoluiioUf  2 
Dall.  Rep.  15. 


ALTERATION  OF  BONDS  OR  SEALED  IN- 
STRUMENTS. 

1.  Maryland. — If  a  bond  be  executed  by  0., 
as  surety  for  S.,  to  obtain  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  in  Maryland, 
and  the  bond  is  rejected  by  the  justice,  and 
afterwards,  without  the  knowledge  of  C.  the 
name  of  W.  is  to  be  interlined  as  an  obligor, 
who  executes  the  bond,  and  the  justice  then  ac- 
cepts it,  it  is  void  as  to  O.  O^Neale  v.  Long,  4 
Cranch,  60;  2  Cond.  Rep.  24. 

2.  Erasure  of  any  material  part  of  a  deed, 
after  execution,  avoids  it :  and  it  is  for  the  jury 
to  decide,  on  the  question  of  alteration,  as  to  the 
time  when  it  was  made.  Van  Homers  Lessee  v. 
Doraneef  3  Dall.  909. 

3.  The  fact  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  deed  does  not  avoid  it. 
To  produce  this  effect,  it  must  be  shown  to  have 
been  made  under  circnmstances  that  the  law 
does  not  warrant ;  parol  evidence  is  let  in  for 
that  purpose,  and  the  mischief,  if  any,  will  press 
equally  on  both  sides.  Specie  et  a/,  v.  The  U.  S., 
9  Cranch,  28 ;  3  Cond.  Rep.  244. 

4.  A  deed  is  not  avoided  by  the  seal  being 
torn  off  fraudulently,  or  innocently,  by  the  ob- 
ligor, but  may  be  declared  upon  as  a  subsisting 
deed.    CuUs  v.  The  U,  S,,  1  Gallis.  C.  C.  R.  69. 

5.  Any  material  alteration  of  a  bond,  after  its 
execution,  avoids  it.    Ibid, 

6.  An  erasure  in  a  deed,  not  shown  to  have 
been  made  before  execution,  is  sufficient  to 
avoid  it  on  a  plea  of  non  est  fsEictum ;  the  pre 
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nrnptioa  is,  that  tlie  alteration  has  been  made 
•fter  execulion;  and  the  same  presumption 
ariMsin  reference  to  a  settled  account,  in  which 
•n  erasare  has  been  made.  Prevost  ▼.  GratZj  1 
Peters'  C.  C.  R.  364. 

7.  Whether  emsures  and  alterations  in  a  deed 
are  material  or  not,  is  a  question  of  law  to  be 
decided  by  the  court.  SteeWs  Lessee  Y.Spencerj 
1  Peters,  552. 

8.  The  construction  of  deeds  is  the  nrovince 
of  the  court,  and  the  materiality  of  an  alteration 
of  a  deed  is  a  question  of  construction.  Ilnd. 
S€L 

9.  An  alteration  in  the  bond  made  by  one  of 
the  clerks  of  the  custom-house^  after  its  execu- 
tion, for  the  purpose  of  rectifying  it,  but  which 
did  not  aiSfect  its  construction,  was  held  to  be  the 
act  of  a  stranger,  and  immaterial,  and  not  to 
avoid  the  bond.  U.  S.  ▼.  Tillotson^  1  Paine's  C. 
i/<  K.  9Uo. 


ALTERATIONS  IN  A  WILL. 

1.  The  declarations  of  a  testator  of  his  inten- 
tion to  alter  his  will,  and  being  prevailed  upon 
not  to  do  so,  are  not  admissible  to  show  that  the 
will  was  fraudulently  prevented  from  being  re- 
volted, there  being  no  act  or  attempt  shown  to 
revoke  the  will.  Smith  v.  F«itner,  1  Gallis.  C. 
C.R.J70. 

2.  Evidence  of  other  writings  proved  by  wit- 
nesses, and  also  of  witnesses,  are  admisaiole  to 
show  that  the  peculiarities  in  an  alteration  in  a 
will  are  such  as  the  party  frequently  used  in  his 
ordinary  handwritiiijg.    thid, 

3.  An  alteration  in  a  pecuniary  legacy  in  the 
will,  bv  the  legatee,  or  a  stranger,  will  not 
avoKi  the  will  as  to  other  bequests.    Ibid. 


ALTERNATIVE. 

Where  a  contract  is  in  the  alternative,  an 
election  by  tue  obligor  may  be  shown  by  cir- 
comstances.  Walton  ana  Payne's  Heirs  v. 
Cwbon^  1  Ml^ean,  C.  C.  R.  127. 


4A1BASSAD0RS  AND  FOREIGN  MINISTERS. 

•  The  charge  d'aflaires  of  a  foreign  govem- 
meuw,  near  the  United  States,  whose  oflicial 
motions  ceased  on  the  arrival  of  the  minister 
of  that  government,  but  who  was  detained  in 
the  United  States  by  circumstances,  is  not 
amenable  to  process  in  a  civil  suit.  Dupont  v. 
Pichon^  laU  Charge  d^ Affaires  of  France^  4  Dall. 
295. 

2.  The  courts  of  the  United  States  cannot  in- 
cuire  whether  a  person  reccwnised  by  the  United 
dtates'  government  as  a  foreign  minister  was 
duly  appoint^  by  the  government  he  claims  to 
represent.  The  action  of  the  president  of  the 
United  States  is  conclusive  in  the  courts  of  the 
United  States.  The  United  States  v.  Ortega^  4 
Wash.  C.  C.  R.  531. 
Vol..  I.  — 13 


AMBIGUITIES. 

1.  Latent  ambiguities  may  be  removed  by 
parol  evidence,  for  they  arise  from  the  proof  of 
facts  aliunde;  and  where  the  doubt  is  created 
by  parol  evidence,  it  is  reasonable  that  it  should 
be  removed  in  the  same  manner.    But  patent 
ambiguities  exist  in  the  contract  itself,  and  if  ihe 
language  be  too  doubtful  for  any  settled  construe* 
tion  by  the  admission  of  parol  evidence,  there 
is  created,  and  not  merely  construed,  a  contract. 
An  attempt   is   made   to  do  that  for  a  party 
which  he  has  not  chosen  to  do  for  himself,  and 
the  law  very  properly  denies  such  an  authority 
to  courts  of  justice.    The  difficulty  therefore 
lies,  not  in  the  rule  itself,  but  in  applying  it  to 
particular  cases,  where  the  shades  of  distinction 
are  very  nice.    There  seems  to  be  an  interme- 
diate class  of  cases,  partaking  of  the  nature  of 
both  patent  and  latent  ambiguities,  and  that  is, 
where  the  words  are  all  sensible,  and  haic  a 
settled  meaning,  but  at  the  same  time  consim, 
ently  admit  of  two  interpretations,  according  k. 
the  subject-matters  in  the  contemplation  of  the 
]^rtieB.  In  such  a  case  parol  evidence  might  be 
acnnitted,  to  show  the  circumstances  under  which 
the  contract  was  made,  and  the  subject-matter 
to  which  the  parties  referred.    For  instance,  the 
word  "  freight"  has  several  meanings  in  common 
parlance ',  and  if  by  a  written  contract  a  party 
was  to  assign  his  freight  in  a  particular  ship,  it 
would  seem  that  parol  evidence  might  be  ad- 
riitted  of  the  circumstances  under  which  the 
contract  was  made,  to  ascertain  whether  it  re- 
ferred to  goods  on  board  the  ship  or  to  an  inte- 
rest in  the  earnings  of  the  ship:  or,  in  othe; 
words,  to  show  in  which  sense  tne  parties  in* 
tended  to  use  the  term.    Peisch  v.  Dickson^  1 
Mason's  C.  C.  R.  H. 

2.  Parol  evidence  may  be  admitted  to  explain 
a  written  agreement,  where  there  is  a  latent 
ambiguity ;  or  a  want  of  consideration  may  be 
shown  in  a  simple  contract;  or  to  defeat  the 
plaintiff's  action,  it  may  be  proved  by  parol  evi- 
dence that  the  note  was  assigned  to  the  plaintiff 
in  trust  for  the  payor.  Tm  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51. 

3.  The  meaning  of  {Arties  to  written  instru- 
ments must  be  ascertained  by  the  tenor  of  the 
writing,  and  not  by  looking  at  a  part  of  it ;  and 
if  latent  ambiguity  arises  from  the  lanffuago 
used,  it  may  be  explained  by  parol  evidence. 
Leland  etai.y.  Wilkinson,  6  Peters,  317. 

4.  Extrinsic  evidence  is  not  admitted  to  explain 
a  patent  ambiguity,  that  is,  one  apparent  on  the 
face  of  the  instrument ;  but  it  is  admissible  to 
explain  a  latent  ambiguity,  that  is,  one  not  ap- 
parent on  the  face  of  the  instrument,  but  one 
arising  from  extrinsic  evidence ;  that  is  but  to 
remove  the  ambiguity  by  the  same  kind  of  evi- 
dence as  that  by  which  it  is  created.  Bradley  v. 
The  Washington,  Alexandria,  and  Georgetown 
Steam  Packet  Company,  13  Peters,  89. 

5.  Extrinsic  parol  evidence  is  admissible  to 
give  effect  to  a  written  instrument,  by  applying 
it  to  its  proper  subject-matter,  by  proving  the 
circumstances  under  which  it  was  made,  when- 
ever, without  the  aid  of  such  evidence,  the 
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application  eon  d  not  be  made  in  the  particular 
case.    Ibid, 

6.  It  is  a  principle  recognised  and  acted  upon 
as  a  cardinal  rule  oy  all  courts  of  justice,  in  the 
construction  of  contracts,  that  the  intention  of 
the  parties  is  to  be  inquired  into,  and  if  not  for- 
bidaen  by  law,  is  to  be  effectuated.    Ilnd. 


AMENDMENT. 

1.  The  supreme  court  has  repeatedly  decided 
that  the  exercise  of  the  discretion  of  the  court 
below,  in  refusing  or  granting  amendments  of 
pleadings  .or  motions  lor  new  trials,  affords  no 
grounds  for  a  writ  of  error.  In  OTerruIing  a  mo- 
tion for  leave  to  withdraw  a  replication  and  file 
a  new  one,  the  court  exercised  its  discretion ; 
and  the  reason  assigned,  as  influenciiw  that  dis- 
cretion, cannot  affect  the  decision.  Thi  Unked 
StaUs  ▼.  Bufordy  3  Peters,  12. 

2.  After  a  case  had  been  diamissed  for  want 
of  jurisdiction,  the  pleadings  having  been  tech- 
nically defective,  the  supreme  court  will  not,  at 
a  subsequent  term,  allow  them  to  be  amended, 
and  the  case  reinstated  on  the  docket.  It  woula 
be,  in  effect,  a  reversal  of  the  former  decree, 
after  the  case  had  been  finally  disposed  of  in 
that  court.    Jackson  v.  Asktony  10  Peters,  4S0. 

3.  There  will  be  no  difficulty  in  making  the 
amendment  in  the  circuit  court  in  such  a  case, 
if  that  court  shalJ  see  fit  in  its  discretion  to  alk>w 
it  to  be  done,  and  the  cause  may  then  be  reheard 
there:  and  on  a  decree  newly  rendered,  the 
case  may  be  brousbt  up  on  appeal  ^  or  a  decree 
may  be  there  rendered  oy  consent  of  parties,  in 
order  to  bring  up  the  case  without  delay.    lind, 

4.  The  declaration  purported  to  count  upon 
aixty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky,  and  it  appeared  that  one 
of  the  bills  had  been  omitted  to  be  described, 
so  that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  for 
leave  to  cure  the  detect,  by  entering  a  remittitur 
of  the  bill  so  omitted  ana  damages  pro  tanto. 
This  court  thinks  itself  authorized  to  make  a 
precedent  in  furtherance  of  justice,  whereby  a 
more  convenient  practice  may  be  introduced, 
and  to  allow  the  party  to  enter  his  remittitur; 
but  on  payment  of  the  cost  of  the  writ,  if  error 
is  prosecuted  no  further  after  such  amendment 
made.  Bank  of  Kentucky  y.  Ashley  et  d,,  2 
Peters,  327. 

5.  The  permitting  of  amendments  is  a  matter 
of  discretion.  Mandeville  et  al,  v.  FPtZson,  5 
Cranch.  15 ;  2  Cond.  Rep.  175. 

6.  The  32d  sec.  of  the  judiciary  act  of  1789, 
ch.  20,  allowing  amendments,  is  sufficiently 
comprehensive  to  embrace  causes  of  appellate 
as  well  as  original  juriodiction ;  and  there  is 
nothing  in  the  nature  of  an  appellate  jurisdic- 
tion, proceeding  according  to  the  common  law, 
which  forbids  the  granting  of  amendments. 
Anonymous^  1  Gallis.  C.  C.  R.  22. 

7.  At  common  law,  criminal  proceedings  are 
amendable  in  matters  of  form  at  all  times,  and 


in  matters  of  sabstance  also,  while  they  are  ia 
paper.    IM, 

8.  At  common  law  there  is  no  differenee  as 
to  amendments,  between  civil  and  criminal  pn>- 
ceedinffs.    Ibid, 

9.  The  statutes  of  jeofail  were  not  originally 
extended  to  criminal  proceedings.  But  this  wai 
founded  on  the  words  of  the  statutes.    Ibid, 

10.  Amendments  of  informations  in  personam 
are  now  so  much  a  matter  of  course,  that  they 
are  even  made  on  application  to  the  judge  si 
chambers.    Ibid. 

11.  The  refusal  of  the  court  below  to  allow  a 
plea  to  be  amended  or  a  new  plea  to  be  filed,  or 
to  grant  a  new  trial,  or  to  conunue  a  cause,  can* 
not  be  assigned  as  error.  Marm%  Ins.  Co.  t. 
Hodgson.  6  Cranch,  206;  2  Cond.  Rep«  347. 

12.  The  allowance  or  disallow^ance  of  amend* 
ments  is  not  matter  for  which  a  writ  of  error  will 
lie.  Ckirae  r.Reinickerj  11  Wheat.  280;  6Coad. 
Rep.  310. 

13.  A  superior  court  will  not  direct  the  court 
below  to  allow  the  proceedinga  to  be  amended. 
Skeehy  v.  Mandevilte  et  al.,  6  Cranch,  253;  2 
Cond.  Rep.  262. 

14.  Where  the  defendant  pleads  the  statiti 
of  limitations,  the  court  will  permit  an  amend- 
mem  to  the  bill,  to  bring  before  the  court  an  es- 
sential fact,  answering  and  arising  out  of  the 
plea.    Whmitm's  ExWs.  v.  Lovry,  2  Dall.  364. 

15.  In  ejectment,  an  amendment,  so  as  to  en- 
large the  term  laid  in  the  declaration,  will  be 
permitted  in  the  discretion  of  the  court.  Wd- 
den  V.  Cmtg,  9  Wheat.  576 ;  5  Cond.  Rep.  687. 

16.  But  a  writ  of  error  will  not  lie  in  a  case, 
where  the  court  below  has  denied  a  motion  to 
amend.    Ibid, 

17.  In  ejectment,  the  date  of  the  demise  in 
the  declaration  may  be  amended,  during  the 
trial,  so  as  to  conform  to  the  title.  Blackvell  y. 
Patten  et  d.,  7  Cranch,  475 ;  2  Cond.  Rep.  569. 

18.  In  revenue  and  mstance  causes  the  circuit 
court  may,  upon  appeal,  allow  the  introductioD 
of  a  new  allegation  into  the  information,  by  way 
of  amendment.  The  Edward,  1  Wheat.  261; 
3  Cond.  Rep.  565. 

19.  In  admiralty  proceedings,  amendments 
may  be  made  in  tne  circuit  c^ourt  by  adding  a 
new  count  to  the  libel,  although  the  district  court 
had  exclusive  jurisdiction  of  the  subject-matter, 
the  practice  being  uniform  to  permit  the  parties 
to  amend,  when  public  justice  and  the  substan- 
tial merits  of  the  cause  require  it,  by  allowing 
the  introduction  of  new  allegations  and  new 
proofs.  The  Marianna  FlorOf  11  Wheat.  1;  6 
Cond.  Rep.  201. 

20.  If  the  amendment  is  made  in  the  circnit 
court,  the  cause  is  heard  and  adjudicated  by  that 
court ;  and,  upon  appeal,  by  the  supreme  conrt 
of  the  United  States  on  the  new  allegation. 
But  if  the  amendment  is  allowed  by  the  supreme 
court,  the  cause  is  remanded  to  the  circuit  court, 
with  directions  to  allow  the  amendment  to  be 
made.    Ibid. 

21.  The  circuit  court  has  authority  to  allow 
amendments  in  revenue  causes,  or  proceedii^ 
in  rem,  brought  by  appeal  from  the  district 
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tt.  One  ground  of  aliowing  amendments  io 
toy  o6«it  is,  that  the  parties  are  often  suqnised 
by  new  erkieaoe  at  the  trial,  which  they  could 
not  hare  foreseen,  and  tfaeimffe  thejr  are  al- 
lowed to  amend  in  furtherance  of  pubhc  justice. 
This  priaehpie  applies  in  the  cironit  ooort,  in  the 
exercise  ot  its  appellate  as  of  its  orisfinal  juris- 
dietion,  for  the  new  facts  may  entirely  vary  the 
former  case :  and  if  upon  the  appeal  no  amend- 
ment eottld  be  made,  it  would  afibrd  temptation 
to  soppress  all  defence  in  the  court  below,  and 
thereby  obtain  an  unjust  advantage  in  the  ap- 
pellate court,  by  surprise.  Arumynums^  1  Gallis. 
C.  C.  R.  25. 

21.  Where  the  libel  is  so  infornoal  and  defect- 
ire  that  the  court  cannot  enter  up  a  decree  upon 
it,  and  the  evidence  discloses  a  case  of  forfeiture, 
the  court  will  not  amend  the  libel  itself,  but  will 
remand  the  cause  to  the  court  below,  with  direc- 
tions to  permit  it  to  be  amended.  Tke  Mary 
Ann,  8  Wheal.  380;  5  Cond.  Rep.  471. 

24.  It  is  not  considered  as,  of  itself,  a  suffi- 
cient objeetioa  to  an  amendment  at  common 
law,  that  it  would  be  tntitKluctive  of  a  new 
cauie  ef  action ;  though  in  such  cases  amend- 
ments are  allowed,  only  under  particular  circum- 
stances.    The  Harmony^  1  GaAis.  C.  C.  R.  123. 

25.  In  rereuue  informations,  amendments  in- 
trodocfog  a  new  cause  of  action,  were  formerly 
denied,  but  latterly  allowed.  In  adroimlty 
causes^  such  amendments  are  within  the  scope 
of  the  geneial  rule,  which  allows  tibem  in  me 
appellate  court.    Ibid,  129. 

28.  That  the  statute  of  limitations  would  inn 
against  a  cause  of  action,  then  before  the  court, 
has  been  held  a  good  reason  for  allowing  an 
amendment  as  to  such  cause  of  action.  But  in 
such  cases,  the  court  will  not  allow  an  amend- 
ment, if  it  be  to  introduce  a  new  substantive 
cause  of  action,  or  new  chatges  against  the  de- 
fendant.   IM, 

27.  A  court  of  error  may  amend  an  error  ap- 
parent on  the  face  of  the  record,  if  there  be 
any  thing  to  amend  by.  Sears  ▼.  United  Statesj 
1  Gallia.  C.  C.  R.  257. 

28.  The  declaretion  may  be  amended  at  any 
stage  of  the  trial,  before  the  case  goes  to  the 
jury.    3  Day's  Rep.  318. 

29.  When  leave  is  given  to  the  complainant 
to  amend  his  bill,  it  is  necessarv  to  state  so 
mach  of  the  original  bill  as  may  oe  necessary 
to  introduce  and  make  intelligible  the  new 
matter.  The  amendment  should  be  made  by  a 
separate  bill,  and  not  by  interlining  the  original 
on  file.  Pierce  v.  West's  Ex^rs.,  3  Wash.  C.  C. 
R.  354. 

30.  The  effect  of  an  amendment  to  a  bill,  is 
to  call  upon  the  ortcinal  defendants  to  answer 
the  new  matter;  and  on  the  new  parties,  if  any, 
to  answer  both.    Ibid, 

31.  By  the  provisions  of  the  act  of  congress, 
a  variance  which  is  merely  matter  of  form,  may 
be  amended  at  any  time.  Scull  v.  Biddle^  2 
Wash.  C.  C.  R.  200. 

32.  The  proceedings  were  amended  by  the  re- 
cognisance of  bail ;  and  the  name  of  the  defend- 
ant in  the  recognisance  inserted  in  the  declara- 
tioa.    Hid, 


33.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  decidiog  against  tke  bilL  and 
allowing  a  demurrer  en  auument.  Hunt  r.  Rous- 
manier.t  Mason's  C.  C.  R.  349. 

34.  The  bill  cbamd  notice  of  the  asserted 
fmud  against  one  of  the  defendants  in  general 
terms,  to  wit:  "that  the  defendant  then  and 
there  well  knowing  all  and  singular  the  pre- 
mises." Held,  that  the  bill  should  be  so 
vnended,  as  to  chaige  notice  more  directly, 
^ooef  V.  jflanfi,  1  Sumner's  C.  C.  R.  506. 

35.  The  averment  of  citixenship  of  a  party 
may  be  added  at  any  stage  of  the  cause,  if  the 
amendment  is  moved  for  in  a  reasonable  time 
after  the  effect  of  it  is  suggested.  Fisher  r, 
Rutherford^  1  Baldwin's  C.  C.  R.  193. 

36.  The  staleness  of  a  demand,  or  the  want  of 
proper  parties,  is  no  objection  to  amend  the  bill. 

37.  Whete  a  defendant  had  answered  gene- 
mlly  to  a  matter  of  which  he  had  no  par- 
ticular knowledge,  he  was  allowed  to  file  a  sup- 
plemental answer  on  the  same  subject,  after  he 
had  acquired  particular  information  concerning 
it.  He  may  introduce  into  such  answer  new 
matter  which  has  come  to  his  knowledge  since 
filing  the  original  answer,  on  furnishing  the 
opposite  party  with  the  names  o(  the  witnesses 
by  whom  he  expects  to  prove  it.  Ceutor  v.  Wood, 
1  Baldwin's  C.  C.  R.  289,  290. 

38.  Applications  to  amend  an  answer  are  in 
the  discretion  of  the  court.    Ibid, 

39.  Motions  to  amend  the  pleading  in  a  cause, 
either  at  law  or  in  e<^uity,  are  always  addressed 
to  the  sound  discretion  of  the  court ;  and  this 
legal  discretion  seems  to  acknowledee  no  other 
limits  than  those  which  are  required  for  the  pur- 
poses of  justice,  and  for  the  restraint  of  gross 
and  inexcusable  negligence.  But  a  defendant 
in  equity  will  not  be  permitted  to  amend  his 
answer,  after  the  opinion  of  the  court  and  the 
testimony  have  indicated  in  what  respect  it  may 
be  modified  so  as  to  effect  his  purpose.  Cdll<h 
vfoy  V.  Dobsofij  1  Brockenb.  C.  C.  R.  119. 

40.  The  plaintiff^s  counsel  filed  a  memoran- 
dum with  tne  clerk,  and  the  latter,  in  filling  up 
the  writ,  mistook  the  name  of  one  of  the  plain- 
tiffs ;  the  clerk  also  drew  the  declaration,  in  which 
the  same  mistake  occurred.  Upon  a  motion  to 
amend  the  pleadings,  it  was  held :  1st.  That  the 
memorandum  of  counsel  was  a  document  by 
which  the  error  in  the  writ  might  be  amendea,,| 
on  the  ground  of  clerical  misprision.  2d.  That 
the  error  in  the  declaration  might  also  be 
amended,  but  not  on  the  around  of  clerical  mis- 
prision. It  is  no  part  of  the  clerical  duty  to  pre- 
pare the  declaration  for  counsel.  In  such  a  case, 
the  clerk  mnst  be  regarded  as  the  agent  of  the 
attorney,  and  the  declaretion  is  to  be  treated  as 
if  it  was  drawn  and  filed  by  the  attorney  him- 
self. Therefore,  though  the  court  should  fiive 
leave  to  amend  the  declaretion ;  when  amenaed| 
it  must  be  considered  as  a  new  declaration,  ana 
the  defendants  should  be  permitted  to  plead  de 
novo.  Fumiss  et  d.  v.  Ellis  fr  Mien.  2  Brockenb. 
C.  C.  R.  14. 

41.  After  a  nonsuit,  in  consequence  of  a  mis- 
nomer of  the  defendant  m  thn  declaration,  the 
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court  allowed  the  plaintiff  to  amend  his  declara- 
tion on  payment  of  costs.  Craig  r.  Elisha 
Broirn,  1  Peters'  C.  C.  R.  139. 

42.  After  judgment  for  the  defendant,  in  a 
demurrer  to  a  replication,  which  the  court  ad- 
jud^d  bad  for  duplicity,  the  plaintiff  was,  on 
motion,  permitted  to  amend  his  pleadings.  Craig 
V.  Brovm,  1  Peters'  C.  C.  R.  443. 

43.  Where  in  consequence  of  an  amendment 
to  the  declaration  by  the  addition  of  a  new  party, 
without  objection  on  the  part  of  the  defendant : 
the  variance  thus  created  between  the  writ  ana 
the  declaration,  must  be  considered  as  having 
been  waived  by  the  defendant,  and  cannot  after- 
wards be  insisted  upon.  Chirac  v.  ReinickeTf 
1 1  Wheat.  280 ;  6  Cond.  Rep.  3 10. 

44.  The  circuit  courts,  on  appeal  from  the  dis- 
trict courts,  have  power,  under  the  32d  section 
of  the  judiciary  act  of  September  24,  1789,  sec. 
20,  to  allow  any  amendments  of  defects  of  form, 
occurring  in  the  court  below,  which  could  have 
been  amended  there,  or  to  disregard  them  in 
giving  judgment.   Smith  v.  Jackson^  1  Paine,  486. 

45.  But  this  power  does  not  extend  to  defects 
of  substance.    Ibid. 

46.  Such  defects,  however,  may  be  amended 
in  the  district  court,  on  terms :  and  this  power 
is  more  extensive  tnan  any  possessed  by  the 
English  courts.    Ibid. 

47.  But  the  amendments  must  be  made  before 
final  judgment.    Ibid. 

48.  An  omission  of  the  averment  of  citizen- 
ship is  a  defect  in  substance,  not  cured  by  ver- 
dict, and  which  cannot  be  amended  after  judg- 
ment.   Ihid. 

49.  So  of  the  averment  of  the  value  of  the 
pro{)erty  in  dispute,  when  necesaary  to  give  juri»- 
diction.    Ibid, 

50.  Amendments  at  common  law  were  for 
trivial  errors,  and  where  there  was  something  to 
amend  by.  Anciently,  they  could  be  made  only 
during  the  term  in  wnich  the  judicial  act  was 
done  and  recorded ;  afterwards,  a  more  liberal 
practice  was  introduced,  and  amendments  were 
allowed  at  any  time  pending  the  suit  or  proceed- 
ings, and  whilst  they  were  considered  in  fieri, 
and  until  fin^  judgment  was  entered  and  en- 
rolled.   Ihid. 

51.  But  in  no  case  was  such  amendment 
allowed,  after  the  expiration  of  the  term  in 
which  tne  final  judgment  was  given.    Ibid. 

52.  Under  the  provisions  of  the  English  sta- 
tutes of  jeofails,  and  the  decisions  of  the  English 
courts,  there  is  much  confusion.  All  matters  of 
substance  must  be  stated  in  the  pleadings. 
Hence,  whatever  is  thus  essential,  cannot  be 
cured  by  verdict,  nor  introduced  by  way  of 
amendment,  but  by  the  express  intent  of  some 
statute.    Ibid.A9. 

53.  A  judgment  was  entered  in  the  district 
court  of  the  northern  district  of  New  York,  sit" 
ting  with  circuit  court  powers,  in  January,  1824, 
the  record  filed,  and  execution  issued.  In  Sep- 
tember of  the  same  year,  it  was  removed  by 
writ  of  error  into  the  circuit  court;  cmd  in  Jan- 
uary following,  the  district  court  allowed  the  re- 
cord to  be  amended,  by  inserting;  in  the  declara- 
tion the  CiTeflDeat  of  citizenship  and  the  value 


of  the  property  in  dispute,  which  were  essentia] 
to  give  jurisdiction.  Held,  that  the  ameDdments 
were  irregular,  and  that  tne  circuit  court  would 
not  receive  them  after  the  record  was  sent  op. 
Ibid. 

54.  In  a  writ  of  right  in  the  district  court  of 
the  United  States  for  the  district  of  New  Yorl^ 
there  was  no  averment  in  the  writ  or  in  either 
of  the  counts,  that  the  value  of  the  property  wa» 
sufiicient  to  give  jurisdiction  to  the  court;  and 
on  motion  the  case  was  dismissed  for  want 
of  jurisdiction.  Subsequently/-  the  demandant 
moved. to  amend  the  proceedings;- by  inserting 
an  averment  of  the  value  of  the  property,  which 
motion  was '  denied .  The  eu  preme  cou  rt,  on  a 
motion  for  a  mandamus,  held,  that  theallowanee 
of  amendments  to  pleadings,  is  in  the  discretion 
of  the  judge  of  the  inferior  court  ]  and  no  con- 
trol in  admitting  or  rejecting  them  will  be  exer- 
cised by  the  supreme  court.  The  district  coait 
should  have  allowed  the  introduction  of  affida- 
vits to  prove  the  value  of  the  property;  and  a 
mandamus  was  awarded,  commanding  that  the 
cases  should  be  reinstated,  that  the  party  might 
be  let  in  to  prove  that  the  property  wa?  of  the 
value  of  two  thousand  dollars.  Ex  forte  Brad- 
streetj  7  Peters.  634. 

55.  Where,  oy  a  misprision  of  the  clerk  of  the 
circuit  court,  the  judgment  in  a  case  brought  up 
by  a  writ  of  error  had  not  been  entered  accord' 
ing  to  the  declaration,  the  supreme  court  allowed 
an  amendment  to  be  made  by  the  entry  of  the 
judgment,  without  awarding  a  certiorari  to  the 
circuit  court. '  This  was  done  in  a  case  which 
had  been  brought  up  by  a  writ  of  error  to  the 
previous  term  of  the  court.  Woodward  v.  Brovn 
el  al,  13  Peters,  1. 

56.  The  defendant  in  the  circuit  court  of  Mis- 
sissippi, was  sued  and  declared  against  as  the 
administrator  of  Algernon  S.  Randolph.  He  en- 
tered his  appearance  to  the  suit,  ana,  in  prson, 
filed  a  plea  in  abatement,  averring  tluit  be  was 
not  administrator  of  Algernon  S.  ^uidolph,  and 
that  he  was  the  only  executor  of  Algernon  S. 
Randolph.  The  plaintiff  moved  to  amend  the 
writ  and  the  declaration,  by  striking  out  admi- 
nistrator, &c.,  and  inserting  executor.  Lea^e 
was  granted,  and  the  amendment  was  made. 
Heldj  That  there  was  no  error  in  the  circuit 
court  in  giving  leave  to  amend.  Randolfk^' 
Barrett^e  Peters,  138. 

57.  The  power  of  the  circuit  court  to  authorize 
amendments,  when  there  is  any  thing  in  the  re- 
cord to  amend  by,  is  undoubted.  In  this  case 
the  defendant  admitted  by  his  plea  that  he  was 
the  person  liable  to  the  suit  of  the  plaintiff;  bat 
averred  that  he  was  executor  and  not  adminis- 
trator. Whether  he  acted  in  one  character  or 
the  other,  he  held  the  assets  of  the  testator  or 
intestate  in  trust  for  the  creditors :  and  when 
his  plea  was  filed,  it  became  part  of  the  record, 
and  furnished  matter  by  which  the  pleadings 
might  be  amended.    Ibid. 

58.  This  amendment  is  not  only  authorized  by 
the  ordinary  rules  of  amendment,  but  also  by 
the  statute  of  the  United  States  of  1789,  sec.  32. 
Ibid. 

59.  An  action  was  brought  in  the  circuit  cooit 
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of  Lonisiana  against  the  sherifT  of  New  Orieans, 
to  recover,  the  value  of  a  steamboat  sold  by.  the 
sheriff,  under  an  execution,  as  the  property  of 
Wilkinson,  one  of  the  defendants  in  the  execu- 
tioa,  Buchanan,  the  plaintiff,  alleging  that  the 
steamboat  was  his  property.  The  defendant  in 
his  answer  alleged  that  tne  sale  of  the  steam- 
boat by  Wilkinson  to  Buchanan  was  fraudulent : 
and  that  it  was  made  to  defraud  the  creditors  ot 
Wilkiniion.  Before  the  jury  was  sworn,  the  courh 
on  the  motion  of  the  counsel  for  the  plaintiff, 
strack  out  all  that  part  of  the  defendant's  answer 
which  alleged  fraud  in  the  sale  from  Wilkinson 
to  Buchanan.  1/eU,  That  there  was  error  in  this 
order  of  the  court,  nozey  y.  Buckananf  1 6  Peters, 
215. 

60.  If  a  new  title  be  asserted  in  an  amend- 
ment of  the  bill,  it  is,  as  it  regards  the  statute 
of  limitations,  a  new  suit.  Holmes  etal.Y.  Trout 
etd.^  1  McLean,  C.  C.  R.  11. 

61.  A  demise  that  has  expired  in  an  action 
of  ejectment  may  be  extended  after  judgment. 
Ledeerwood  et  al.r.Pickett^s  Heirsy  I  M*Lean, 
C.  C.  R.  144. 

62.  In  an  action  against  the  acceptor  of  a  bill, 
the  defendant  filed  his  plea  without  affidavit ; — 
leave  giyen  to  amend  by  adding  the  affidavit. 
Loring  4r  Co.  v.  Fairchild,  1  M'Lean,  C.  C.  R.  333. 

63.  A  writ  issued  in  pursuance  of  the  precipe 
which  calls  the  defendant  by  a  wrong  name, 
can  only  be  amended  by  consent.  Elliott  et  al. 
v.  Holmes  et  d.,  1  McLean,  C.  C.  R.  466. 

64.  Where  a  bill  is  amended,  process  need  not 
be  issued  against  the  defendants,  who  are  in 
court.  Longworth  v.  Taylor,  1  McLean,  C.  C.  R. 
514. 

See  Construction. 


A5IENDMENTS  OF   THE   CONSTITUTION 
OF  THE  UNITED  STATES. 

1.  An  amendment  to  the  constitution  annuls 
all  jurisdiction  which  the  constitution  grants, 
whether  past,  present,  or  future,  which  is  con- 
trary to  tne  amendment;  it  arrests  the  action 
of  even  the  supreme  court  in  cases  depending 
before  them  prior  to  the  adoption  of  the  amend- 
ment, and  operates  as  an  absolute  prohibition  to 
the  exercise  of  any  other  jurisdiction  than  dis- 
missing the  suit.  The  supreme  court  has  de- 
clared the  object  of  the  seventh  amendment, 
and  inferior  courts  must  so  construe  and  enforce 
it  as  to  effectuate  the  object.  Barnes  v.  The 
Schooner  James  and  Caiharinef  1  Baldwin's  C.  C. 
R.  561. 

2.  An  amendment  of  the  constitution  has  the 
effect  of  controlling  and  repealing  the  express 
proyisions  of  the  constitution,  authorizing  a 
power  to  be  exercised,  by  a  declaration,  that 
It  shall  not  be  exercised  so  as  to  give  that  power. 
Johnson  y.  Tomkins  et  d.,  1  Baldwin's  C.  C.  R. 
590. 

3.  The  constitution  of  the  United  States  being 
amended  so  as  to  preyent  suits  being  brought 
against  a  state,  it  was  held  to  supersede  all  de- 
pending suits,  as  well  as  to  prevent  the  institu- 
tion of  new  suits.  HoUing/sworth  y.  Virginioj  3 
Dall.  37B. 

J3» 


AMERICAN  CHARACTER  OF  A  VESSEL. 

No  coaster  can  be  sold '  in  a  foreign  port, 
unless  her  license  be  surrendered;  nor  is  her 
American  character  changed  by  such  transfer. 
If  she  be  condemned  for  the  violation  of  an  act 
of  congress,  and  sold  under  an  order  of  court, 
she  may  become  foreign  property.  The  Schooner 
Hawke,  Bee's  Adm.  Decis.  34. 


ANNUITIES. 

1.  The  ingenuity  of  lenders  has  devised  many 
contrivances  by  which,  under  forms  sanctioned 
by  law,  the  statutes  of  usury  may  be  evaded. 
Among  the  earliest  and  most  common  of  these, 
is  the  purchase  of  annuities  secured  upon  real 
estate,  or  otherwise.  The  statute  does  not  reach 
these,  not  only  because  the  principal  may  be  put 
in  hazard,  but  because  it  was  not  the  intention 
of  the  legislature  to  interfere  with  individuals  in 
their  ordmary  transactions  of  buying  and  selling, 
or  other  arrangements,  made  with  a  view  to  con- 
venience or  profit.  The  purchase  of  an  annuity 
or  rent-chaige,  if  a  bona  fide  sale,  has  never  been 
considered  as  usurious,  though  more  than  six 
per  cent,  profit  be  secured.  Yet  it  is  apparent, 
that  if  givmg  this  form  to  the  contract  will  afford 
a  cover  which  conceals  it  from  judicial  investi- 
gation, the  statute  would  become  a  dead  letter. 
Courtc^  therefore,  perceived  the  necessity  of 
disregarding  the  form,  and  examining  into  the 
real  nature  of  the  transaction.  If  that  be  in  fact 
a  loan,  no  shift  or  device  will  protect  it.  Ilioueh 
this  principle  may  be  extracted  from  all  the 
cases,  yet  as  each  depends  on  its  own  circum- 
stances, and  those  circumstances  are  almost  in- 
finitely varied,  it  ought  not  to  surprise  if  there 
should  be  some  seeming  conflict  in  the  applica- 
tion of  the  rule  by  different  judges.  Dinerent 
minds  allow  a  different  degree  of  weight  to  the 
same  circumstances.  Scott  y.  Lloyd^  9  Peters, 
418. 

2.  The  covenants  in  a  deed  from  S.,  granting 
the  annuity  to  M.,  secure  the  payment  of  ten 
per  cent,  for  ever  on  the  sum  advanced.  There 
IS  no  hazard  whUever  in  the  contract.  M.  must, 
in  something  more  than  twenty  years,  receive 
the  money  he  has  advanced^  with  the  legal  in- 
terest on  It,  unless  the  principal  sum  should  be 
returned  after  fiye  years;  m  which  event  he 
would  receive  the  principal  with  ten  per  cent, 
interest.  The  deed  is  equivalent  to  a  bond  for 
5000  pounds,  amply  secured  by  a  mortgage  on 
real  estate,  with  mterest  at  ten  per  cent,  thereon, 
with  liberty  to  repay  the  same  m  fiye  years.'  Il 
the  real  contract  was  for  a  loan  of  money  with- 
out any  view  to  a  purchase,  it  is  plainly  within 
the  statute  of  usury.    Ibid. 


ANTICHRESIS. 

1.  Lonisiana. — ^L.  conveyed,  in  .1822,  in  fee 
simple  to  F.  &  S.,  certain  real  estate  in  New 
Orleans,  by  deed,  for  a  sum  of  money  paid  to 
him,  and  took  from  them  a  counter-letter,  signed 
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by  them,  by  which  it  wm  a^eed,  that  on  the 
payment  of  a  sam  stated  in  it  on  a  day  stated, 
the  property  sboald  be  reeonveyed  by  them  to 
L.  I  and  if  not  eo  ptid,  the  property  should  be 
sold  by  an  anctioneeri  and  after  repairing  out  of 
the  proceeds  the  sum  mentioned  iii  toe  connter- 
letter,  the  baknce  should  be  paid  to  L.  The 
money  was  not  paid  on  the  day  appointed,  and 
a  further  time  was  given  for  its  payment,  with 
additional  interest  and  charges ;  ana  if  not  paid 
at  the  expiration  of  the  time,  it  was  agreed  it 
should  be  sold  by  an  auctioneer.  An  agreement 
at  the  same  time  made  by  L.,  that  the 


was 


counter-letter  should  be  delivered  uj)  to  F.  &  S. 
and  cancelled.  The  money  not  being  paid,  it 
was  again  agreed  between  the  jiarties,  that  if, 
on  a  subseauent  day  fixed  tipon,  it  should  not, 
with  an  aoditional  amount  tor  interest.  Jcc,  be 

r*d,  the  property  should  belong  absolutely  to 
k,  S.  The  money  was  not  paid,  and  F.  k  S. 
afterwards  held  the  property  as  their  own.  The 
court  held  this  transaction  to  be  an  antichresis^ 
according  to  the  civil  code  of  Louisiana ;  and  on 
a  bill  filed  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  in 
1832,  decreed  that  the  rents  and  profits  of  the 
estate  should  be  accounted  for  by  S.,  who  had 
become  the  sole  owner  of  the  property,  by  pur* 
chase  of  F.'s  moiety;  and  toat  the  property 
should  be  sold  by  an  auctioneer,  unless  the 
balance  due  S.,  after  charging  the  sum  due  at 
the  time  last  agreed  upon  lor  the  payment  of  the 
money,  and  l^gal  interest,  with  all  the  expenses 
of  the  estate^  deducting  the  rents  and  profits, 
should  be  paid  to  8. ;  and  on  payment  of  ihe 
balance  due  8.,  the  residue  should  De  paid  to  the 
legal  representatives  isi  L.  JUving^on  t.  Story, 
11  Peters,  351. 

2.  Under  the  law  of  Louisiana  &ere  are  two 
kinds  of  ]^d(;es,  the  pawn  and  the  antichresis. 
A  thing  is  said  to  be  pawned  when  a  movable 
is  given  as  a  security ;  the  antichresis  is,  when 
the  security  given  consists  in  immovables.    Ibid . 

3.  The  antichresis  must  be  reduced  to  writing. 
The  creditor  acquires,  by  this  contract,  the  ri^ht 
of  reaping  the  fruits  or  other  rewards  of  the  im- 
movables given  to  him  in  pledge,  on  condition 
of  deducting^  annually,  their  p|piMeeds  from  the 
interest,  if  anjr  be  due  to  hini,  and  afterwards 
from  the  principal  of  his  debt.  The  creditor  is 
bound,  unless  the  contrary  is  agreed  on,  to  pay 
the  taxes  as  well  as  the  annual  chaiges  of  the 

Property  given  to  him  in  pledge.  He  is  likewise 
ound,  under  the  penalty  of  damages^  to  provide 
for  the  keeping  and  neoessary  repairs  of  the 
pledged  estate;  and  may  lay  out,  from  the  re- 
venues of  the  estate,  sufficient  for  such  expenses. 
Atd. 

4.  The  creditor  does  not  become  the  proprietor 
of  the  pledged  immovables  by  the  lailure  of 
payment  at  the  stated  time ;  any  clause  to  the 
contrary  is  null:  and  in  that  case,  it  is  only 
lawful  for  him  to  sue  his  debtor  before  the  court, 
in  order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  into  his 
hands  to  be  seixed  and  sold*    Ihii. 

9.  The  debtor  cannot,  before  the  full  payment 
of  his  debt,  daim  the  enjoyment  of  the  im- 


movables which  he  has  given  in  pledge;  but 
the  creditor  who  wishes  to  froe  himself  from  the 
obligations  under  the  antichresis,  may  always, 
unlMS  he  has  renounced  this  right,  compel  the 
debtor  to  retake  the  enjoyment  of  his  immors- 
bles.    Ibid. 

6.  The  doctrine  of  prescription,  uoder  the 
civil  law.  does  not  apply  to  this  case,  which  is 
one  of  pledge ;  and  a  it  does,  the  time  before 
the  institution  of  this  suit  had  not  elapsed  in  this 
case,  in  whicl^  by  the  law  of  Louisiana,  a  per- 
son may  sue  for  immovable  property.    Ibid. 

7.  By  the  contract  ef  antichresis,  the  posses- 
sion of  the  property  is  transferred  to  the  person 
advancing  the  money.  In  case  of  foilnre  to  pay, 
tbe  property  is  to  be  sold  by  judicial  process, 
and  the  sum  which  it  may  bring,  over  the  amount 
for  what  it  was  pledgea,  is  to  be  paid  to  thd 
perMn  making  the  pledge.    Ibid. 
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1.  Gfnsrol  PrinapUsy  and  RuU$  cffroOm, 

1.  Where  an  appeal  has  been  dismissed,  the 
appellant  having  omitted  to  file  a  transcript  of 
the  record  within  the  time  required  by  the  role 
of  court,  an  official  certificate  of  the  dismissal 
of  the  appeal  may  not  be  given  by  the  clerk 
during  the  term.  The  appellant  may  file  tbe 
transcript  with  the  clerk  during  the  term,  and 
move  to  have  the  appeal  reinstated.  To  allow 
such  a  certificate  would  be  to  prejudge  such  a 
motion.  Th$  Bank  of  ik$  United  St9U$  ft  s2.  t. 
Swanrij  3  Peters,  €8. 

2.  It  is  of  gr^At  importance  to  the  due  ad- 
ministration of  justice,  and  in  furtherance  of  the 
manifest  intention  of  the  legislature,  in  giving 
appellate  jurisdiction  to  this  conrt  upon  final 
decrees  only,  that  causes  should  not  come  up 
here  in  frafpnents  or  successive  appeals,  ft 
would  occasion  very  great  delays  and  oppretsire 
expenses.  Canter  v.  The  American  ad  0am 
Insurance  Comvanyj  3  Peters,  307. 

3.  Appeal  dismissed,  the  appellant  having 
failed  to  lodge  a  transcript  of  tne  record  of  the 
cause  with  the  clerk  of  toe  court,  agreeably  to 
the  rules  of  the  court,  and  the  appeal-bond  and 
security  not  having  been  given.  Veitck  v.  Tkt 
Farmen?  Bank  ofAlexandriOf  6  Peters^  777. 

4.  The  transcript  of  the  record  showed  that 
no  appeal-bond  was  taken  or  approred  by  the 
judge  who  signed  the  citation  m  the  csubs. 
The  appeal  was  dismissed.  Boyce  t.  Orwd^i  ^ 
Peters,  777. 

5.  No  evidence  can  be  looked  into  in  this 
court,  which  exercises  an  appellate  jurisdictioD, 
that  was  not  before  the  circuit  court ',  and  the 
eridence  certified  with  the  record,  must  be  ooo- 
sidered  here  as  the  only  evidence  before  the 
court  below.  1^  in  certifying  a  record,  a  part 
of  the  evidence  m  the  case  J^d  been  omittedi 
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it  nijglit  be  certified  id  obedience  to  a  certiorari ; 
but  in  sach  a  caaeL  it  most  appear  from  the  re- 
OQid  that  the  evidence  was  used  or  offered  to 
the  circuit  court.  Holmu  tt  d,  r,  Trcut  et  id.j 
7  Peters.  171. 

6.  A  aecree  was  prooouoced  by  the  dlRtriot 
court  of  the  United  States  for  the  dintrict  of 
Akzaiidna,  in  December,  1829,  from  which  the 
defendants  appealed,  but  did  not  bring  up  the 
lecord.  At  January  teniL  1832,  the  aippeliees, 
in  pursuance  of  the  rule  ot  court,  brouffbt  up  the 
leoord  and  filed  it,  and  on  motion  of  their  coun- 
sel the  appeal  was  dismissed.  On  the  9lh  of 
March,  1832,  a  citation  was  signed  by  the  chief 
jnrtioe  of  the  court  for  the  District  of  Columbia, 
citing  the  plaintiffs  in  the  original  action  to  ap- 
pear before  the  supreme  court,  then  in  session, 
and  show  cause  way  the  decree  of  the  circuit 
court  should  not  be  corrected-  A  copy  of  the 
record  was  returned  with  tt|e  citation,  ''exe- 
euted,"  and  filed  with  the  derk.  By  the  court : 
— ^The  record  is  brought  up  irregularly,  and  the 
cause  must  be  disnussed.  feoton  et  id,  ▼.  Len» 
nox  it «{.,  7  Peters,  220. 

7.  The  judiciary  act  directs  that  a  writ  of  error 
must  be  aliowed  by  a  judge,  and  that  a  citation 
shall  be  returned  with  the  record ;  the  adverse 
party  to  have  at  least  twenty  days'  notice.  This 
notice,  the  court  understands,  is  twenty  days 
before  the  return  day  of  the  writ.    IM. 

8.  Matter  assigned  in  the  af^llate  court  as 
enor  in  fact,  never  appears  upon  the  record  of 
the  inferior  court ;  if  it  did,  it  would  be  error  in 
law.  The  whole  doctrine  of  allowing  in  the 
appellate  court  the  assignment  of  error  in  fact, 
grows  out  of  the  eircnmstance,  that  such  matter 
ooea  not  appear  on  the  record  of  the  inferior 
eovirt.    Dmu  y.  Packard  et  of.,  7  Peters,  276. 

9.  No  persons  but  those  appearing  to  be  par- 
tiee  to  the  record,  can  be  jpermitted  to  be  heard 
on  an  appeal  or  writ  of^  error.  Harrison  v. 
NiMHy  9  Peters,  483. 

10.  Where  it  is  discretionary  in  the  court  to 
admit  an  appeal,  it  will  be  refused,  although  the 
eaptors  were  irregular  in  not  producing  the 
Blaster  and  certain  dociunents  before  the  court, 
if  it  appears  substantial  justice  was  done,  and 
their  production  would  not  have  varied  the  de- 
eision.  The  Cheater  v.  The  Experimeniy  2  Dall.  41. 

11.  Where  an  appeal  is  entered  from  part  of  a 
decree  of  an  inferior  court,  the  rishts  of  a  party 
io  the  inferior  court,  not  affected  by  the  party 
appealed  from,  will  not  be  noticed  in  the  court 
above.  M^Donouf^  v.  DoMry,  3  Dall.  188 ;  1 
Gond.  Bep.  94. 

^.  It  IS  in  general  true,  that  the  province  of 
SUB  appellate  court  is  only  to  inquira  whether  a 
kMigment,  when  rendered,  was  erroneous  or  not. 
But  i£f  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
venes, and  positively  changes  the  rule  which 
governs,  the  law  must  be  obeyed;  and  if  it  be 
neoesaaiy  to  set  aside  a  judgment,  rightful  when 
tendered,  but  whioh  cannot  be  amrmed,  except 
iB  violation  of  law,  the  judgment  must  be  set 
aaide.  United  States  v.  The  Peggy^  1  Cranch, 
IM;  1  Cond.  Rep.  950. 

13.  When  the  appeal  is  proyed  and  allowed  in 


open  court,  no  citation  is  necessary.    Reilly  v. 
Lamar  et  ol.,  2  Cranch,  344;  1  Cbnd.  Rep.  419. 

14.  Where  an  appeal  from  the  circuit  court  to 
the  supreme  court  was  prayed,  by  a  number  of 
defendants,  and  one  oiu]^  executed  the  proper 
appeal-bond;  the  objection  to  the  proceeding 
ought  to  have  been  taken  by  way  of  preliminary 
RMition  to  dismiss  t^e  appeal  for  irregularity,  on 
account  of  the  failure  to  give  the  proper  appeal- 
bond.    MmdeviUe  v.  Riggs,  2  Peters,  482. 

15.  If  the  law,  under  which  the  sentence 
of  condemnation  was  pronounced,  be  repealed 
after  the  sentence  of  the  court  below,  and  before 
final  sentence  in  the  appellate  court,  no  sen- 
tence of  condemnation  can  be  pronounced,  un- 
less some  special  provision  be  made,  for  that 
purpose  by  statute.  Yeaton  et  al,  v.  The  U,  S^ 
5  Cranch,  281 ;  2  Cond.  Rep.  256. 

16.  Upon  an  appeal  from  a  mandate  to  carry 
into  effect  a  former  decree  of  the  supreme 
court,  nothing  is  before  the  court  but  the  pro- 
ceedings subsequent  to  the  mandate.  The  Santa 
Maria,  10  Wheat.  431 :  6  Cond.  Rep.  176. 

17.  Whatever  had  been  formerly  before  the 
court,  and  disposed  of  by  the  decree,  is  consi- 
derea  as  finally  disposed  of.  But  upon  all  pro- 
ceedings to  carry  into  effect  the  decree  of  the 
court,  the  original  proceedings  are  always  before 
the  court,  so  far  as  they  are  necessary  to  deter- 
mine any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.    Ibid, 

18.  On  failure  of  the  appellant  to  enter  and 
prosecute  his  appeal,  the  appeal  may  be  pro- 
nounced to  be  deserted,  and  ine  principd  cause 
be  remitted  to  the  court  below  for  final  proceed- 
ings; in  such  a  case,  the  taxation  of  tne  costs 
may  be  retained  in  the  supreme  court,  or  di- 
rected to  be  made  in  the  court  below.  Or  the 
appellee  may  produce  the  record,  and  have  the 
principal  cause  retained  in  the  supreme  court^ 
and  upon  a  hearing  ex^rte,  claim  an  affirma- 
tion of  the  original  crecree  with  costs.  The 
Montgomery  v.  The  Betsey^  1  Gallis.  C.  C.  R. 
416. 

19.  An  appeal  from  the  decree  of  the  district 
court,  must  be  taken  in  open  court,  before  the 
adjournment  sine  die,  unless  a  different  period 
be  prescribed  by  the  court.  The  HoUen^  1  Ma- 
son^s  C.  C.  R.  431. 

20.  If  the  counsel  for  the  appellant  in  the 
supreme  court  neglect  to  furnish  the  court  with 
a  statement  of  the  points  of  the  case,  the  ap> 
peal  will  be  dismissed.  The  Schooner  Catharine^ 
7  Cranch,  349;  2  Cond.  Rep.  525. 

21.  The  cause  is  in  the  appellate  court  as  if 
it  were  in  the  inferior  court.  The  Femij,  1 
Wheat.  112;  3  Cond.  Rep.  508. 

22.  Under  the  judiciary  act  of  September  24th| 
1789,  ch.  20,  and  the  act  of  March  3d,  1803, 
ch.  353,  causes  of  admiralty  and  maritime  juris* 
diction,  or  in  equity,  cannot  be  carried  from  the 
circuit  to  the  supreme  court  by  writ  of  error  j 
but  the  proper  mode  of  removing  such  causes  is 
by  app»ftl.  The  San  Pedro,  2  Wheat.  132;  4 
Cond.  Rep.  65. 

23.  The  rules,  reffulations,  and  restrictionsi 
contained  in  the  22d  and  23d  sections  of  the 
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jadiciary  act,  respecting  the  time  within  which 
a  writ  of  error  shall  l^  brought,  and  in  what 
instances  it  shall  operate  as  a  supersedeas,  the 
citation  to  the  opposite  party,  the  security  to  be 
f^ien  to  the  plaintiiT  in  error,  and  the  restric- 
tions upon  the  appellate  court  as  to  reversals  in 
certain  enumerated  cases,  are  applicable  to  ap- 
peals under  the  act  of  1803,  and  are  to  be  sub- 
stantially observed ;  except  that,  where  the  ap- 
peal is  prayed  at  the  same  term  when  the  decree 
or  sentence  is  pronounced,  a  citation  is  not  ne- 
cessary.   Ibid. 

24.  The  question  before  an  appellate  court  is, 
was  the  judgment  correct;  not  the  ground  on 
which  the  juds^ent  professes  to  proceed. — 
M^Cluny  Y.SiUimm,  6  Wheat.  598;  6  Cond. 
Rep.  197. 

25.  In  all  proceedings  in  rem,  on  an  appeal, 
the  property  follows  the  cause  into  the  circuit 
court,  and  ts  subject  to  the  disposition  of  that 
court ;  but  it  does  not  follow  the  cause  into  the 
supreme  court,  on  an  appeal  to  that  court.  The 
ColUctOTy  6  Wheat.  194;  5  Cond.  Rep.  62. 

26.  After  an  appeal  from  the  district  to  the 
circuit  court,  the  former  can  make  no  order  re- 
specting the  property^  whether  it  has  been  sold, 
and  the  proceeos  paid  ii\to  court,  or  whether  it 
remains  specifically  in  the  hands  of  the  marshal. 
Ibid. 

27.  The  word  <^  appeal"  comes  from  the  civil 
law ;  and  the  nature  and  operation  of  an  appeal, 
in  its  technical  sense,  cannot  be  a  subject  ot 
doubt,  in  the  proceedings  of  courts  governed  by 
that  law.-  It  IS  sometimes,  indeed,  used  with  us 
in  le^  language,  to  denote  the  nature  of  appel- 
late jurisdiction  as  distinguished  from  original 
jurisdiction,  without  wny  particular  regard  to  the 
mode  by  wnich  a  cause  is  transmitted  to  a  supe- 
rior jurisdiction.  U.  8.  v.  Wansovif  1  Gallis.  C.  C. 
R.  12. 

28.  An  appeal,  in  a  common  law  suit,  from 
the  district  court  to  the  circuit  court^  removes 
errors  in  law  only  for  fie  consideration  of  the 
circuit  court.    Ibtd,  21. 

29.  Where,  on  an  appeal,  merits  clearly  ap- 
pear on  the  record  in  the  admiralty,  it  is  the 
settled  practice  not  to  dismiss  the  libel,  but  to 
remand  the  cause,  and  to  allow  the jparty  to 
assert  his  rights  in  a  new  allegation.  The  Me* 
linej  9  Cranch,  244,  284 ;  3  Cond.  Rep.  397.  The 
Edvfard,  1  Wheat.  261 ;  3  Cond.  Rep.  565.  The 
Caroliney  7  Cranch,  496 ;  2  Cond.  Rep.  584.  The 
Ann^  7  Cranch,  570;  2  Cond.  Rep.  611.  The 
Divtna  Pastora,  4  Wheat.  52;  4  Cond.  Rep.  388. 

30.  In  the  supreme  court,  on  an  appeal  oy  the 
claimant  from  the  circuit  court  on  a  libel  for 
salvage,  the  court  will  not  award  a  greater 
salvage,  unless  the  salvors  have  also  appealed. 
3rD(mough  et  d.  v.  The  Mary  Ford,  3  Dall.  188 ; 
1  Cond.  Rep.  94. 

31.  In  the  district  court  of  Maryland,  upon  a 
libel  of  salvage,  a  decree  was  given  in  favour  of 
the  salvors,  from  which  the  owners  of  the  pro- 
perty appealed  to  the  circuit  court,  and  after- 
wards they  prosecuted  an  appeal  to  the  supreme 
court.  No  appeal  from  the  decree  of  the  district 
court  was  interposed  by  the  libellant.  The  con- 
sequence is,  thtt  the  decree  of  the  district  court 


is  conclusive  upon  him  as  to  the  amount  of  sal- 
vage in  his  favour.  •  He  cannot,  in  the  appellate 
court,  claim  any  thing  beyond  that  amount.  Strat* 
ton  V.  Jarvis.  8  Peters,  4. 

32.  Congress  had  power,  both  before  and  after 
the  ratification  of  the  articles  of  confederation, 
in  1781,  to  institute  a  tribunal,  with  appellate 
jurisdiction,  in  cases  of  prize ;  and  the  court  of 
appeals  established  under  tlmt  power,  had  au- 
thority to  hear  and  determine  all  appieals  from 
the  state  courts  in  prize  causes,  renhetllow  ▼. 
Doaney  3  Dall.  54;  1  Cond.  Rep.  21.  The  U.  S. 
V.  Peters,  5  Cranch.  115;  2  Cond.  Rep.  202. 

33.  A  claim  on  toe  part  of  alleged  joint  cap- 
tors, cannot  be  received  in  the  supreme  court 
after  an  appeal ;  but  it  should  be  made  in  the 
circuit  court,  to  which  the  cause  will  be  remand- 
ed for  the  purpose.  The  Soctete,  9  Cranch,  209, 
3  Cond.  Rep.  373. 

34.  In  prize  causes^  the  supreme  court  has  an 
appellate  jurisdiction  only,  and  a  claim  caonot 
be  originally  interposed  in  that  court :  but  where 
the  court  below  had  proceeded  to  adjudication 
before  the  lapse  of  a  year  and  a  day^  the  cause 
was  remanded  to  that  court,  with  directions  to 
allow  a  claim  to  be  filed  thereon,  and  the  libel 
to  be  amended.  The  Harrison^  1  Wheat.  298; 
3  Cond.  Rep.  571. 

35.  In  appeals  to  the  supreme  court,  from  the 
circuit  courts,  in  chancery  cases,  the  parol  testi- 
mony which  may  be '  heard  at  the  trial  in  the 
court  below,  ought  to  appear  in  the  record.  Comk 
V.  Penn,  5  Wheat.  424;  4  Cond.  Rep.  716. 

36.  Courts  of  appeal,  in  cases  of  admiralty  and 
maritime  jurisdiction,  may,  having  all  the  ma|ierB 
in  controversy  before  them,  make  such  a  decree 
as  the  inferior  court,  from  which  the  cause  was 
removed,  should  have  given. '  Penhallow  t. 
Doane^s  AdmW.,  3  Dall.  54 ;  1  Cond.  Rep.  2].. 

37.  The  superior  court  of  Rhode  Island,  and 
not  the  legislature  of  that  state,  is  the  highest 
court  of  Rhode  Island,  to  which  a  writ  of  error 
lies  to  the  supreme  court.  Olney  v.  Amotdj  3 
Dall.  308;  1  Cond.  Rep.  136. 

38.  It  is  an  essential  criterion  of  appellate  juris- 
diction, that  it  revises  and  corrects  the  procee^l- 
ings  in  a  cause  already  instituted,  and  does  not 
create  the  cause.  Mariury  v.  Madison,  1  Crancb, 
137;  1  Cond.  Rep.  267. 

39.  A  certiorari  is  not  a  proper  proceeding 
from  a  superior  to  an  inferior  court^  to  remove  a 
cause  merely  from  defect  of  jurisdiction.  Fow- 
ler V.  Lindsey,  3  Dall.  411 ;  1  Cond.  Rep.  189. 

40.  Nature  and  eitent  of  the  powers  of  an 
appellate  court.  Ex  parte  Sibbatd,  12  PetersL 
488. 

41.  An  original  decree  was  made  in  the  cir- 
cuit court  of  Rhode  Island,  at  June  term,  1834, 
and  an  appeal  was  taken  to  January  term,  1830L 
of  the  supreme  court.  This  appeal  was  dismissea 
at  January  term,  1837,  on  the  motion  of  the 
counsel  for  the  appellees,  without  an  ezamina* 
tion  or  decision  on  the  merits  of  the  cause.  At 
the  November  term  of  the  circuit  court,  the  de- 
fendants prayed  and  were  allowed  a  second 
appeal  to  the  supreme  court ;  which  appeal  had 
not  been  entered  on  the  docket  of  the  soprene 
court  in  1839.  The  circuit  court  afterwaras  pio- 
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needed  to  order  execution  of  the  decree  of  1834, 
%Dd  the  defendant  appealed  to  the  »apreme  court 
from  this  decree.  Held^  That  this  appeal  from 
Jie  decree  of  the  circuit  court,  brdering  the  eze- 
cutioa  of  the  original  decree,  is  not  a  supersedeas 
lo  further  proceedings  in  the  circuit  court,  to 
execute  the  original  decree ;  and  that  the  circuit 
eourt  is  at  liberty  to  use  its  discretion  to  proceed 
to  execute  the  original  decree.  Heldf  also,  That 
the  decree  of  execution  is  not  a  final  decree,  in 
the  contemplation  of  the  act  of  congress,  from 
which  an  appeal  lies.  Carr  v.  Ifoxte,  13  Peters, 
460. 

42.  An  appeal  was  prosecuted  by  the  com* 
plainants  in  the  circuit  court  of  Alaljama,  to  the 
supreme  court,  and  the  citation  required  by  the 
act  of  congress  had  not  been  served  on  the  ap- 
pellee, and  he  had  no  notice  of  the  appeal.  In 
printing  the  copy  of  the  record  of  the  circuit 
court,  me  return  of  the  marshal  of  the  district, 
stating  that  the  citation  to  the  appellee  had  not 
been  sirred,  was  accidentally  omitted.  The 
court,  on  motion  by  the  counsel  for  the  appellee, 
declared  the  decree  in  the  case  made  at  January 
term,  1840,  null  and  void }  revoked  the  mandate 
issued  to  the  circuit  court  of  Alabama,  and  dis- 
missed the  appeal.  Ex  parU  Crnuhawy  15  Pe- 
ters, 119. 

43.  A  judgment  was  entered  on  a  promissory 
note  drawn  by  Kelly  and  others  in  favour  of 
Lea  and  others,  in  the  circuit  court  of  Alabama. 
Afterwards^  Kelly,  the  appellee,  filed  a  bill  on 
the  equity  side  ot  the  court,  for  the  purpose  of 
being  relieved  from  the  judsment  at  law  obtain- 
ed a^inst  him  and  two  other  persons,  on  the 
pronussor;^  note.  The  bill  alleged  fraud  in  the 
plaintiffs  in  the  suit,  and  that  tne  complainant 
had  no  notice  of  the  suit,  and  had  not  authorized 
an  appearance,  or  filed  any  plea  in  the  same. 
The  bill  prayed  for  a  perpetual  injunction  of 
proceedings  on  the  judgment,  and  for  ceneral 
relief.  The. injunction  was  granted;  and  after- 
wards, on  the  appearance  of  two  of  the  plaintifis 
in  the  suit  at  law,  the  circuit  court  decreed  that, 
on  the  condition  that  the  complainant,  Kelly, 
appear  and  plead  to  the  ments  of  the  case, 
waiving  the  question  of  jurisdiction,  and  pay 
costs  of  the  suit  at  law,  and  the  proceedings  in 
equity,  a  new  trial  be  awarded  to  the  oompmin- 
unU  xwo  of  the  plaintifis  in  the  suit  at  law,  who 
had  appeared  to  tne  bill,  appealed  to  the  supreme 
court,  seeking  to  rjsverse  this  decree.  Held,  That 
the  decree  of  the  circuit  court  was  merely  inter- 
locutory 'y  and  was  not  a  final  decree,  from  which 
an  appeal  could  be  taken.  Lea  et  <d,  v.  JEe%,  15 
Peters,  213. 

44.  A  bill  was  filed  by  residuary  legatees, 
claiming  to  receive  from  the  executors  their  re- 
apecCive  proportions  of  the  estate  of  the  testator ; 
on  a  reference  to  a  master  to  take  an  account, 
the  master  reported  seven  thousand  seven  hun- 
dred and  ninetv-five  dollars  and  twenty-seven 
cents,  to  be  in  the  hands  of  the  executors,  which 
mm  was  paid  by  them  into  court.  The  report 
was  referred  back  to  the. master,  who  made  his 
final  report,  by  which  he  found  a  further  sum  in 
the  hands  of  the  executors,  exclusive  of  sundry 
nocoUected  debts  then  outstanding,  some  baa. 


and  some  good.  Exceptions  were  filed  to  this 
report,  which  were  disallowed  by  the  court.  The 
circuit  court  decreed  that  the  report  should  be 
accepted,  and  that  the  complainant  should  have 
execution  for  the  sum  reported  in  the  hands  of 
the  executors ;  and  as  to  the  residue  of  the  debts 
due  the  estate,  as  soon  as  the  same,  or  part  of 
thero^  should  be  collected,  the  amount  should  be 
paid  into  court  for  distribution,  to  be  made  under 
the  direction  of  the  court.  Held,  That  this  is  an 
interlocutory,  and  not  a  final  decree,  in  the  sense 
of  the  act  of  congress;  and  an  appeal  from  the 
same  cannot  be  taken.    Young  ei  ai,  v.  Smith, 

15  Peters,  287. 

45.  The  acts  of  confess,  relating  to  judicial 
proceedings  in  the  territory  of  Florida,  give  the 
right  of  appeal  to  the  supreme  court  of  the 
United  States,  in  cases  of  equity,  of  admiralty  and 
maritime  jurisdiction,  and  prize  or  no  prize  ^  but 
cases  at  law  are  to  oe  brought  up  by  writ  of 
error,  as  provided  for  by  the  judiciary  act  of 
1789.  It  nas  always  been  held  that  a  case  at 
law  cannot,  under  the  act  of  1803,  be  brought  to 
the  supreme  court  by  appeal.    Farrxsk  v.  Ellis^ 

16  Peters,  451. 

46.  In  many  of  the  states  and  territories,  the 
ancient  common  law  remedy  for  the  purpose  of 
obtaining  an  allotment  of  dower,  as  well  as  the 
remedies  for  other  legal  rights,  have  been 
changed  for  others  more  convenient  and  suitable 
to  our  situation  and  habits :  yet  they  are  regard- 
ed as  cases  at  law,  althouen  they  are  not  carried 
according  to  the  forms  of  tne  common  law.  Ibid, 

47.  Motion  to  dismiss  an  appeal.  The  appel- 
lants were  the  original  defendants.  After  the 
decree  of  the  circuit  court,  an  appeal  was  claim- 
ed by  all  the  defendants,  and  allowed  by  the 
court.  A  part  of  the  defendants,  who  had  origin- 
ally claimed  the  appeal,  before  any  further  pro- 
ceeding abandoned  it ;  and  the  residue  of  them, 
exceptmg  Todd,  have,  since  the  appeal  was  filed, 
abandoned  it.  and  Todd  only  has  entered  his  ap- 
pearance in  tne  supreme  court.  The  record  stood 
m  the  names  of  all  the  appellants.  A  motion 
was  made  to  dismiss  the  appeal,  for  irregularity 
and  want  of  jjurisdiction,  on  the  ground  that  it 
cannot  be  maintained  on  behalf  of  Todd  alone. 
The  court  refused  to  dismiss  the  appeal.  Todd 
et  d,  V.  Daniel,  16  Peters,  521. 

48.  The  proper  rule  in  cases  of  this  sort,  where 
there  are  various  defendants,  seems  to  be,  that 
all  the  defendants  afiected  by  a  joint  decree 
(ahhough  it  may  be  otherwise,  where  the  de- 
tendants  have  separate  and  distinct  interests, 
and  the  decree  is  several,  and  does  not  jointly 
afiectall)  should  be  joined  in  the  appeal;  and 
if  any  of  them  refuse  or  decline  upon  notice  and 
process,  (in  the  nature  of  a  summons,  and  sever- 
ance in  a  writ  of  error^)  to  be  issued  in  the  court 
below,  to  become  parties  to  the  appeal,  then  that 
the  otner  defendants  should  be  at  liberty  to  pro- 
secute the  appeal  for  themselves  and  upon  tneir 
own  account,  and  the  appeal  as  to  the  others  be 
pronounced  to  be  deserted,  and  the  decree  of  the 
court  below  as  to  them  be  proceeded  in  and 
executed.    Ibid, 

49.  An  appeal  or  writ  of  error  will  not  lie  from 
the  decision  of  the  circuit  court  to  the  supreme 
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oourL  in  a  case  la  bankraptcy  adjouined  fcom 
the  aUtrict  court.  The  decisioa  of  Uie  civcnil 
court  is  decisive  on  the  district  jud^^.  Nsls(m  ▼. 
Carland,  17  Peters,  181. 

iH).  Where  matters  ef  defence  weranot  brought 
fonx'ard  on  the  trial  in  the  dicuit  court,  and  were 
insisted  uix>n  in  the  argument  before  the  sapiene 
court  for  the  consideration  of  the  court,  by  the 
counsel  for  the  defendant,  the  court  said :  To  all 
questions  raised  here  on  which  the  court  below 
were  not  called  to  express  an  opinion,  this  court 
does  not  consider  themselves  at  liberty  to  ex* 
press  any  opinion.  Bell  et  d,  v.  JBruen,  17  Peters, 
161. 

5 1 .  A  complainant,  after  having  appealed  from 
a  decree  in  his  favour,  cannot  be  permitted, 

Sending  the  appeal,  to  carry  into  execution  the 
eoree  which  he  is  seeking  to  reverse  in  the 
appellate  court,  in  order  to  obtain  a  decree  for  a 
lai^r  sum.  Ttnflcr  tmd  otknrs  v.  Spvt^s  Ext^ 
wtorsj  17  Peters,  229. 

52.  The  executor  had  been  lemoved  bv  the 
order  of  the  orphans'  court :  on  the  same  day  a 
decree  was  rendered  against  him  in  the  district 
court  of  the  United  States  for  the  northern  dis- 
trict of  Alabama.  He  appealed  to  the  supreme 
court,  not  knowing  of  his  removal,  but  did  not 
enter  into  the  required  appeal-bond.  The  ad- 
ministrator cum  testamento  annexo,  aj^nted 
by  the  orphans'  court,  applied  by  petition  to  the 
aopreme  court  for  liberty  to  enter  the  appeal 
and  ffive  bond,  &c.  By  the  court :  The  relief 
asked  by  the  petition  cannot  be  granted,  because 
there  is  no  case  legally  in  this  court,  upon  the 
appeal  of  either  party,  on  which  process  can  be 
issued.  Before  the  appeal  was  prayed  on  either 
side.  S.  had  ceased  to  be  the  representative  of 
S.,  aeeeased.  Bv  his  removal  from  the  ofiice  ef 
executor,  he  had  no  right  to  appear  in  or  be  a 
party  in  this  or  any  court,  in  a  suit  which  at  law 
IS  confided  to  the  representative  of  the  deceased. 
No  further  proceeaings  could  be  had  in  the  dis- 
trict court  until  the  administrator  de  bonis  non 
shall  be  made  a  party.    Ibid. 

53.  An  appeal  will  not  be  dismissed  beoanse 
the  appeal-bond  is  ^iven  to  the  people  or  to  the 
ooropJainant;  and  it  maybe  sued  upon  if  iot» 
feited.  Spalding  v.  Tki  FtopU  of  Ntw  Yorkj  2 
Howard,  66. 

54.  Where  there  are  many  parties,  it  is  suffi- 
cient if  all  the  parties  to  the  suit  appeal,  and  the 
bond,  if  given  by  some  of  them,  be  approved  by 
the  court.    BrockeU  v.  BrockeU,  2  Howard,  238. 

55.  An  appeal  from  the  district  to  the  circuit 
court,  must  be  taken  to  the  next  circuit  court. 
United  States  v.  Hoifnes,  2  Mli^ean,  C.  C.  R.  155. 

56.  Appeals^  as  above,  are  only  allowed  in 
eases  of^  admiralty  and  maritime  jurisdiction. 
Ibid. 

57.  All  other  cases  must  be  removed  by  writ 
of  erroA.    Jbid, 

2.  Wkert  an  Apped  lies, 

58.  The  United  States  cannot  meal  to  the 
eireuit  court  from  the  decree  of  the  aistriot  judge 
of  the  United  States,  ordering  a  perpetual  injunc- 
tion on  proceedings  instituted  by  the  agent  of 
the  treasury  under  the  provisions  of  the  act  of 


congress  passed  on  the  15th  o[  May,  182a  eo- 
tiilmi  "  an  act  for  the  better  oiganization  of  the 
treasury  department :"  nor  does  an  appeal  lie  in 
suoh  a  case  from  the  district  to  the  circuit  conrt. 
Tk$  United  States  v.  Nauru^  6  Peters,  470. 

59.  The  special  jurisdiction  created  by  theael 
of  congress,  must  be  strictly  exercised  withia  its 
provisions.  A  particular  niode  is  pointed  out  hy 
which  an  appeal  from  the  decision  of  thedistrid 
judge  may  be  taken  by  the  person  against  whom 
proceedings  have  issued ;  consequentlyj  it  can 
be  taken  in  no  other  way.  No  provision  is  made 
for  an  appeal  by  the  government ;  of  course  nons 
was  intended  to  be  given  to  it.    Ibid. 

60.  It  appears  that  no  provision  is  made  in  the 
geneml  act  organizing  the  courts  of  the  United 
States  to  authorize  an  appeal  from  the  judgment 
or  deeiee  of  the  district  court  to  the  circuit,  ex- 
cept in  cases  of  admiralty  and  maritime  joris- 
diction:  on  the  principle  of  the  case  of  the 
United  States*.  Goodwin,  an  appeal  in  socha  eats 
cannot  be  maintained.  If  it  be  a  case  in  chan- 
cery, no  provision  is  made  in  the  general  law  to 
appc»l  such  a  ease  from  the  district  to  the  cir- 
cuit oouEt.    Ibid. 

61.  B.  being  indebted  to  the  Farmers'  Bank 
of  Alexandria,  on  certain  promissory  notes  ex- 
ceeding in  amount  one  thousand  dollars,  oonvey- 
ed  to  H.  a  lot  of  ground  in  Alexandria,  exceeding 
one  thousand  dollan  in  value,  devised  to  her  by 
her  husband,  to  secure  the  payment  of  the  said 
notes  bv  sale  of  the  lot.  R.  claimed  an  estate  ia 
fee  in  the  property  conveyed  to  the  trustee.  The 
sum  due  to  the  bank  was  reduced  by  payments 
to  less  than  one  thousand  dollars ;  and  R.  being 
deceased,  a  bill  was  filed  by  the  bank  to  com^ 
the  trustee  to  sell  the  property  conveyed  to  hua 
by  R.  for  the  payment  of  tae  nilance  of  the  debt. 
The  circuit  court  deeroed  that  R.  held  no  other 
interest  in  the  property  than  a  life  estate^  and 
dismissed  the  bul.  The  complainants  appealed. 
On  a  motion  to  dismiss  the^  ai^)oal  for  want  of 
jurisdiction,  the  debt  remaining  due  to  the  bank 
bein^  less  than  one  thousand  dollars,  the  amount 
required  to  give  jurisdiction  in  appeals  and  write 
of  error  from  the  cirouit  court  ot  the  district  of 
Columbia;  it  was  held  that  the  real  matter  in 
controversy  was  the  debt  claimed  in  the  bill 
and  thouffh  the  title  of  the  k>t  might  be  inquired 
into  incidentally,  it  does  not  constitute  the  object 
of  the  suit.  The  appeal  was  dismissed.  Farmer^ 
Bank  of  Alexandrian.  Hoaffet  al.,  7  Peters,  168. 

62.  The  act  of  Marob  1803,  which  ^ives  the 
appeal  from  deerees  in  chancery,  subjects  it  to 
the  rules  and  regulations  which  govern  writs  of 
error.  Under  tlus  act  it  has  been  always  held 
that  an  appnal  oMiy  be  prayed  in  court  wnen  the 
decree  is  pronounoed.  But  if  the  appeal  be 
prayed  after  the  court  has  risen,  the  party  mnat 
proceed  in  the  same  manner  as  had  been  pre- 
viously directed  in  writs  of  error,     ruifoa  v. 

L^nox,  7  Peters,  226. 

63.  An  a[q|ieai  was  dismissed,  because  bB  the 

parties  to  the  decree  in  the  circuit  court  had  not 
joined  in  the  appeal  to  this  court.  Ovnngt  v. 
Kineannon,  7  Peters,  399. 

64.  The  claimants  of  e«hty-four  boxes  of 
sugar,  seized  in  the  pert  of  New  Orleans,  for  an 
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slieged  bieaeh  of  tlie  leveoiie  bwa,  and  oon- 
deiniied  aa  forfeited  to  the  Uiuted  States  for 
l»Tiiig  bees  entered  ae  brown  iiwtead  of  white 
•agar,  elained  an  appeal  from  the  district  oonrl 
ef  the  United  States  to  the  sopreme  eourt.  The 
SBgarS)  while  noder  seizure,  were  appraised  at 
two  thonsand  six  hoodied  and  two  cfoUars  and 
fiity-ooe  eents,  and  after  eondemnation  they 
were  sold  for  two  thousand  three  hundred  and 
thirtjr-eifl^  dollars  and  forty-eight  oents ;  leaving, 
after  dedoeting  the  expensea  and  oosts  of  sale, 
the  sam  of  two  thousand  one  hundred  and  fifty 
dollars  and  mx  cents.  The  duties  on  the  sugars, 
eoosidenng  them  as  white  or  brown,  being  de- 
ducted from  the  amount,  rednoed  the  nett  pro* 
ceeds  below  two  thousand  dollars^  the  amount 
upon  which  an  uppeal  oould  be  taken.  Aid,  that 
the  value  in  controversv  was  the  ralne  of  the 
propertjr  at  the  time  of  tke  seizure.  exclttsiTe  of 
the  dutie^  and  that  the  ch^imant  had  a  right  to 
appeal  to  this  court.  TAs  l/asted  Sloief  v.  ftgAly- 
fmar  hoots  0/  Sugur,  7  Peters,  469, 

65.  A  mandamus  was  issued  bv  the  superior 
eourt  of  appeals  of  the  eastern  middle  district  of 
Florida,  directed  to  the  resister  and  recerrer  of 
tlie  western  land  district  of  Florida,  commaoding 
them  to  permit  the  entry  and  purchase  of  cer- 
tain lands.  From  this  proceeding,  the  register 
and  receiTcr  appealed  to  the  supreme  court. 
The  appeal  was  dismissed;  the  proceeding  beitiff 
ml  cofumon  law,  and  therefore  the  removal 
•hould  have  been  by  writ  of  error.  Wwrd  et  oi. 
T.  Qr$my^  7  Peters,  #83. 

66.  The  appellate  jurisdiction  given  to  the 
eopreme  court  by  the  constitution,  art.  3,  sec.  2, 
beins  with  such  emseptions.  and  under  such 
ieguwtions  as  the  congress  snail  make ;  if  con- 
gress has  provided  no  rule,  the  court  cannot 
exercise  an  appellate  jurisdiction)  if  the  rule 
is  provided,  it  cannot  be  departed  from.  Witcart 
V.  Daucky,  3  Dall.  3S1, 3^7 ;  1  Cond.  Rep.  144. 

67.  A  decree  for  a  sale  of  mortgaged  pre- 
mises^  upon  a  bill  to  foffedose,  is  a  &ial  decree, 
from  which  an  appeal  will  lie.  May  v.  Law,  3 
Ccanch,  179;  ]  Cond.  Bep.  485. 

68.  An  appeal  lies  from  the  district  court  for 
the  territorv  of  Orleans,  to  the  supreme  court  of 
the  United  States.  Jforgon  v.  Caikiukr^  4 
Cimnch,  370;  2  Cond.  Sep.  142. 

69.  An  appeal  or  writ  of  error  lies  from  the 
judgments  of  the  circuit  court  of  the  District  of 
Columbii^  to  the  supreme  court  of  the  United 
States^  ii)  cases  where  the  Bank  of  Alexandria  is 
plaintiff,  and  the  judgments  below  are  in  its  fo- 
Tour ;  notwithstanding  the  cbuse  in  its  charter 
Id  the  cootmry.  Young  v.  The  BmA  of  Alex- 
attdria,  4  Cranch,  384;  2  Cond.  Rep.  150. 

70.  In  admiralty  causes^  and  others,  where 
the  district  court  of  the  district  of  Maine  acts  as 
«  district  court^  an  appeal  lies  to  the  circuit 
eourt  for  the  district  el  Massachusetts,  and  not 
directly  to  the  supreme  court,  ^oop  SaMy  v. 
U.  S,,  5  Cianch,  372;  2  Cond.  Bep.  281. 

71.  An  appeal  in  a  criminal  case^  does  not  Ue 
lo  the  supreme  court  from  the  circuit  court  of  the 
District  of  Columbia.  U.  S,  v.  JUoorr,  8  C^anel^ 
159 ;  1  Cond.  Bep.  480. 

72.  No  appeal  lies  fonn  a  decree  of  restitution 


with  costs  and  damages,  until  the  report  of  the 
commissionere  appointeu  to  ascertain  the  da- 
mages has  been  acted  upon  by  the  coort ;  until 
that  be  done,  the  decree  is  not  final.  Thi  Pc^ 
mfroj  10  Wheat.  501 ;  6  Cond.  Bep.  200. 

73.  On  a  libel  in  personam  for  damages,  if  the 
court  decree  that  daraa|;es  be  recovered,  and 
commissioners  be  appointed  to  ascertain  the 
amount  thereof,  no  appeal  will  lie  from  such 
decree  until  the  commissioners  had  made  their 
report,  and  it  bad  been  acted  on  by  the  court. 
Chau  V.  rnsfutf,  11  Wheat.  429 ;  6  Cond.  Bep. 
373. 

74.  Where  an  appeal  had  been  dismissed  in 
the  supreme  court  upon  a  mistake  as  to  fact, 
which  was  a  mere  misprision  of  the  clerk  of  the 
circuit  court  in  transmitting  an  imperfect  record ; 
the  court  will,  at  a  subsequent  term,  upon  the 
error  being  made  apparent,  reinstate  the  appeal. 
Thi  Pah^  11  Wheat.  1 ;  6  Cond.  Bep.  397. 

75.  No  appeal  lies  from  the  district  to  the 
cirenit  court  in  any  causey  except  civil  causes 
of  admirelty  and  maritime  jurisdiction.  U.  S.  v. 
IFonfon,  1  Gallis.  C.  C.  R.  5. 

76.  Therefore,  in  debt  for  a  penalty,  tried  in 
the  district  conrt^  no  appeal  lies.    i5td. 

77.  The  circuit  court  of  the  United  States,  for 
the  Massachusetts  district|  has  no  co^rniMknce 
of  causes  of  adroimlty  and  maritime  jurisdiction 
from  the  district  coort  of  Maine,  except  by 
appeal;  and  a  writ  of  error  thereon  will  be 
quashed.  MLdlan  v.  U.  S.,  1  Gallis.  C.  C.  R. 
227. 

78.  The  eirouit  court  has  no  jurisdiction  in 
causes  of  admiralty  and  maritime  jurisdiction, 
except  Offer  the  final  decree  of  the  district  court. 
If  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  on  any  subsequent  praeeedinffs  upon 
the  summary  judgment  rendered  on  the  bond  for 
the  appraised  value,  or  upon  an  admiralty  stipu- 
lation taken  in  the  cause  to  enforce  the  decree. 
The  Hdlin,  1  Mason's  C.  C.  B.  431. 

79.  In  suits  for  assaults  and  batteries  on  the 
high  seas,  no  appeal  lies  from  a  decree  of  the 
district  court,  on  the  part  of  the  libellantf)  unless 
there  be  an  ad  damnum  laid  in  the  libel  exceed- 
ing fifty  doJlare;  in  a  case  where  such  decree 
was  for  less  than  that  amount.  Jenks  v.  Levisj 
3  Mason's  C.  C.  B.  505. 

80.  A  p^rty,  after  an  >pPMtl  has  been  dis- 
missed for  informality^  if  witnin  Awe  yet^rs.  may 
bring  up  the  case  again.  Yeaton  it  m,  v.  Lenox, 
8  Peters,  123. 

81.  In  the  circuit  court  of  Alexandria,  in  1817, 
several  suits  were  brought  against  sundry  indi- 
viduals, who  had  associated  to  form  a  bank, 
called  the  Merchants'  Bank  of  Alexandria.  The 
proceedings  were  regularly  carried  on  in  one  of 
them,  brought  by  Rraaulus  Biggs ;  and  a  decree 
was  pronounced  by  the  court,  from  which  the 
defendants  a]q>ealed.  On  a  hearing,  the  decree 
was  reversed^  and  the  cause  remanded  for  further 
proceedings  m  conformity  with  certain  principles 
prescribed  in  the  degree  of  reversal.  It  ap* 
peared,  that  decrees  were  pronounced  in  all  the 
causes,  though  regular  proceedings  were  had 
only  in  the  ease  of  Bomulus  Bims.  Appeals 
were  entered  in  these  cases  from  the  decrees  of 
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the  court.  Under  each  circumstances,  the  court 
can  only  reverse  the  decree  in  each  case  for  want 
of  a  bill.  Mandeville  et  al,  y.  Burt  et  al.j  8  Peters, 
256.  .  . 

82.  The.  whole  business  appearing  to  have 
been  conducted  in  the  confidence  that  the  plead- 
ings in  the  case  of  Romulus  Riggs  could  oe  in- 
troduced into  the  other  causes ;  the  cases  were 
remanded  to  the  circuit  court,  with  directions  to 
allow  bills  to  be  filed,  and  to  proceed  thereon 
according  to  law.    Ibid, 

83.  In  a  libel  for  salvage,  where  there  were 
a  number  of  distinct  owners  of  the  property 
saved,  a  general  claim  was  put  in  by  the  owners 
of  part  of  the  goods,  and  a  general  decree  for 
$2728  as  salvage,  was  made.  No  apportionment 
of  the  salvage  was  made,  but  it  appeared,  by  a 
schedule,  that  the  highest  salvage  to  be  paid  by 
any  owner  of  the  gooas,  did  not  amount  to  $1000. 
The  court  held,  that  no  appeal  from  the  circuit 
court  would  lie.  Stratum  v.  Jarvis  et  a2.,  8  Peters,  4. 

84.  A  decree  of  a  circuit  court,  perpetuating 
an  injunction  in  a  case  in  which  some  matters 
of  account  were  left  open  for  further  considera- 
tion, is  not  a  final  decree,  and  appeal  will  not 
lie  in  such  a  case.    Brawn  y.  Swan.  9  Peters,  1. 

85.  An  appeal  will  not  lie  from  the  decree  of 
the  district  court  of  the  United  States^  for  the 
district  of  Louisiana/ dissolving  an  injunction. 
Hiariart  v.  Bdlon.  9  Peters,  156. 

86.  No  appeal  lies  from  an  interlocutory  de- 
cree dissolving  an  injunction.  Young  v.  Grundy , 
6  Cranch,  51;  2  Cond.  Rep.  300. 

87.  An  appeal  lies  to  the  supreme  court,  from 
an  order  ot  the  circuit  court  for  the  district  of 
Columbia,  quashing  an  inquisition  in  the  nature 
of  a  writ  of  ad  quod  damnum.  Curtis  v.  The 
Georgetown  and  Alexandria  Turnpike  Company, 
6  Cranch,  233 ;  2  Cond.  Rep.  357. 

88.  An  appeal  lies  to  the  supreme  court  from 
the  circuit  court  of  the  District  of  Columbia, 
affirming  the  sentence  of  the  orphans'  court  ot 
Alexandria  county,  which  dismissed  a  petition 
to  revoke  the  probate  of  a  will.  Carter^s  Heirs 
V.  Cutting  and  Wife,  8  Cranch,  251 ;  3  Cond. 
Rep.  108. 

89.  Where  an  appeal  is  prayed  for  and  allowed 
within  h^e  years,  the  court  below  may  disallow 
the  appeal  and  refuse  the  security,  if  tne  appeal- 
bond  is  not  also  given  within  the  ^ve  yters ;  but 
if  it  accepts  sucb  security,  it  will  have  relation 
back  to  the  time  of  the  allowance  of  the  appeal, 
and  the  supreme  court  will  recognise  its  validity. 
The  Dos  Hermanos,  10  Wheat.  306;  6  Cond. 
Rep.  109. 

90.  No  appeal  lies  from  a  decree  of  the  dis- 
trict judse  of  the  United  States,  on  a  petition 
presented  by  the  defendant,  in  the  second  sec- 
tion of  "the  act  providing  tor  the  better  organi- 
zation of  the  treasury  department,"  where  an 
order  had  issued  by  the  splioitor  of  the  treasury 
to  the  marshal  of  the  United  States,  and  the 
property  of  an  alleged  debtor  had  been  seized, 
and  was  about  to  be  sold  to  satisfy  the  debt. 
No  appeal  by  the  government  is  authorized  by 
the  act ;  and  the  general  law  giving  appeals 
does  not  embrace  the  case.  The  V.  8,  v.  Cox, 
11  Peters,  162.    Ante,  42. 


91.  The  law  is  the  same,  where  an  appeal 
was  taken  from  the  district  judge  to  the  circuit 
court,  and  an  appeal  thence  to  the  supreme 
court;  and  where  an  appeal  was  taken  to  the 
supreme  court,  from  the  district  judge  of  Loui- 
siana^  the  district  judge  of  Louisiana  having 
circuit  court  powers.    Ibid. 

92.  An  appeal  lies  from  a  decree  of  a  district 
court,  refusing  an  order  for  the  sale  of  a  vessel, 
on  an  application  by  one  of  two  joint  owners, 
who  have  an  equal  interest.  Davis  v.  The  Seneca^ 
Gilpin's  D.  C.  R.  36. 

93.  No  appeal  lies  from  the  district  to  the  cir- 
cuit court,  m  any  causes  except  civil  causes  of 
admiralty  and  maritime  jurisdiction.  U.  S.  v. 
Wonson,  1  Gallis.  5. 

-  94.  After  a  sentence  of  condemnation  upon  a 
seizure  by  the  collector,  for  a  violation  of  the  re- 
venue laws  of  the  United  States,  and  the  proceeds 
being  brought  into  court,  a  petition  to  the  court 
by  au  informer,  to  be  paid  the  profwrtion  of  the 
forfeiture  allowed  him  by  law,  is  an  original  suit 
in  the  admiralty,  and  from  the  decree  therein  an 
appeal  lies.  Jvescot  v.  Bradford,  4  Wash.  C.  C. 
R.  492. 

95.  The  appellate  court  may  sustain  the  ap 
peal  in  part,  and  dismiss  it  in  part,  on  the  ground 
that  for  sucn  part  the  case  could  not  be  brought 
up  for  review  upon  appeal.    Ibid, 

96.  An  appeal  does  not  lie  from  an  error,  or 
decree  in  equity,  of  the  circuit  court,  to  the  su- 
preme court,  unless  it  be  a  final  decree.  RtilAer- 
ford  y.Fisiier,  4  Dall.  22;  1  Cond.  Rep.  216. 

3.  Effect  of  an  Appeal. 

97.  In  admiralty  cases,  a  decree  is  not  final 
while  an  appeal  from  the  same  is  depending  in 
this  court,  and  any  statute  which  governs  the 
case  must  be  an  existing  valid  statute  at  the 
time  of  affirming  the  decree  below.  The  United 
States  V.  Preston,  3  Peters,  57. 

98.  The  Josefa  Seguuda,  having  persons  of 
colour  on  bc«ird  of  her,  was,  on  the  1 1th  of  Feb- 
ruary, 1818,  found  hovering  on  the  coast  of  the 
United  States,  and  was  seized  and  brought  into 
New  Orleans^  and  the  vessel  and  the  persons  on 
board  were  libelled  in  the  district  court  of  the 
United  States  of  Louisiana,  under  the  act  of 
congress  of  the  2d  March.  1807.  After  the  de* 
cree  of  condemnation  below,  but  pending  the 
appeal  to  this  court,  the  sheriff  of  New  Orleans 
went  on,  with  the  consent  of  all  the  parties  to 
the  proceedings,  to  sell  the  persons  of  colour  as 
slaves,  and  sixty-five  thousand  dollars,  the  pro- 
ceeds, were  deposited  in  the  registry  of  the 
court  to  await  the  final  disposal  of  the  law.  By 
the  tenth  section  of  the  act  of  30th  April,  1818, 
the  six  first  sections  of  the  act  of  1807  are  re- 
pealed^ and  no  provision  is  made  by  which  the 
condition  of  the  persons  of  colour  found  on 
board  a  vessel  hovering  on  the  coast  of  the 
United  States,  is  altered  from  that  in  which  they 
were  placed. under  the  act  of  1807,  no  power 
having  been  given  to  dispose  of  them  otherwise 
than  to  appoint  some  one  to  receive  them.  The 
seventh  section  of  the  act  of  1818,  confinns  no 
other  sales  previously  or  subseauently  made 
under  the  state  laws^  but  those  tor  illegal  im- 
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portation,  and  does  not  oomprifle  the  case  of  a 
condemnation  under  the  seventh  section.  The 
nnal  condemnation  of  the  persons  on  board  the 
Josefa  Segunda  took  place  in  the  supreme  court 
on  the  13th  of  March,  .1820,  after  congress  had 
passed  the  act  of  3d  March,  1819,  entitled,  <'an 
ict  in  addition  to  an  act  prohibiting  the  slave 
trade,"  by  the  provisions  of  which,  persons  of 
colour  brought  in  under  any  of  the  acts  prohi- 
biting traffic  in  slaves,  were  to  be  delivered  to 
the  president  of  the  United  States  to  be  sent  to 
Africa.  The  previous  condemnation  could  not 
affect  them.    Ibid,  65. 

99.  An  appeal  suspends  the  effect  of  the 
decree  appealed  from.  PMhdlow  v.  Doane^s 
Adm'r.y  3  Ball.  87,  119;  1  Cond.  Rep.  21. 

100.  In  admiralty  causes,  an  appeal  suspends 
the  sentence  altogether,  and  the  cause  is  to  be 
heard  in  the  appellate  court,  as  if  no  sentence 
bad  been  pronounced.  Yeaton  et  al,  v.  U.  Statesj 
5  Cranch.  281 ;  2  Cond.  Rep.  256. 

101.  Tne  property  taken  into  custody  in  admi- 
ralty proceedings,  does  not  follow  the  cause 
upon  appeal  into  the  superior  court ;  it  still  re- 
mains in  the  custody  of  the  officers  of  the  court 
in  which  it  is  libelled ;  and  that  court,  notwith- 
standing the  appeal,  is  bound  to  take  care  of  it 
and  may  order  its  sale.  Jennings  v.  Carson^  4 
Cnmch,  2;  2  Cond.  Rep.  2. 

102.  After  an  appeal  from  a  district  court  to 
a  circuit  court,  the  former  can  make  no  order 
resnectinff  the  property^  whether  it  has  been 
sold  and  tne  proceeds  paid  into  court,  or  whether 
it  remains  specifically  in  the  hands  of  the 
marshal.  The  CoHeUor^  6  Wheat.  194;  5  Cond. 
Rep.  62. 

4.  Evidenu  on  Appeal, 

103.  After  a  case  had  been  fully  heard  in  the 
superior  court  of  middle  Florida,  the  judge  of 
that  court,  in  examining  the  evidence  in  the 
case,  with  a  view  to  its  decision,  considered  that 
he  had  discovered  in  the  date  ot  the  water-mark 
in  the  paper  on  which  one  of  the  original  Spanish 
documents  had  been  written,  a  circumstance, 
which  brought  into  doubt  the  eenuineness  of  the 
instrument.  No  objection  of  this  kind  Imd  been 
made  during  the  argument  of  the  cause;  and 
after  the  supposed  discovery,  no  opportunity  was 
permitted  by  the  oourt  of  Florida  to  the  claim- 
ants to  explain  or  account  for  the  same.  After 
the  appeal  had  been  docketed  in  this  court,  the 
appellants  asked  permission  to  send  a  commis- 
sion to  procure  testimony,  which  it  was  alleged 
would  fully  explain  the  circumstance,  and  offered 
to  read  ex  parte  de^wsitions  to  the  same  purpose. 
By  the  court : — ^This  is  refused,  because  m  an 
appellate  court  no  new  evidence  can  be  taken 
or  received,  without  violating  the  best  estab- 
lished rules  of  evidence.  Under  such  circum- 
stances, it  would  be  dealing  to  the  petitioner  a 
measure  of  justice  incompatible  with  every 
principle  of  equity,  to  visit  upon  his  title  an  ob- 
jection which  the  claimant  was  not  bound  to 
anticipate  in  the  court  below,  which  he  could 
not  meet  there,  and  which  this  court  were  com- 
peUed  to  refuse  him  the  means  of  removing  by 
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evidence.  We  will  not  say  what  course  would 
have  been  taken,  if  his  title  had  depended  on 
the  date  of  the  paper  alluded  to ;  as  the  case  is, 
it  is  only  one  of  numerous  undisputed  documents 
tending  to  establish  the  grant,  the  validity  of 
which  is  but  little,  if  it  could  be  in  any  degree 
affected  by  the  date  of  the  permission.  Mitchel 
et  d.  V.  The  United  States,  9  Peters,  711. 

104.  By  the  rules  of  an  appellate  court,  in 
ciWl  cases^  it  can  act  on  no  evidence  which  was 
not  in  the  court  below,  or  receive  any  paper 
which  was  not  used  at  the  hearing.  6oone  v. 
ChiUsj  10  Peters,  177. 

105.  No  principle  is  better  established,  than 
that  upon  an  appeal  in  an  admiralty  cause,  it  is 
allowable,  under  certain  restrictions,  to  allege 
what  has  not  before  been  alleged)  and  to  prove 
what  has  not  been  before  proved.  Awmymousj 
1  Gallis.  22. 

106.  After  an  appeal,  the  court  may  allow 
evidence,  not  received  in  season  to  be  made  a 

Eart  of  the  case,  to  be  put  upon  the  record  de 
ene  esse,  with  a  memorandum  of  the  fact. 
The  London  Packet,  1  Mason's  C.  C.  R.  14. 

107.  If  the  court  below  deny  an  order  for 
further  proof  when  it  ought  to  be  gran  ted,  or  al- 
low it  wnen  it  ought  to  be  denied,  and  the  objec- 
tion is  taken  by  the  party,  and  appears  of  record, 
the  appellate  court  can  administer  the  proper 
relief.  The  Pizarro,  2  Wheat  227 ;  4  Cond. 
Rep.  103. 

108.  But  if  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  must  be  pre- 
sumed to  nave  been  done  by  consent,  and  the 
irregularity  is  waived.    Ihid, 

109.  Oriffinal  papers  may  be  delivered  to  one 
of  the  parties,  undertaking  to  produce  them  in 
the  supreme  court  on  an  appeal,  where  it  appears 
to  be  necessary  for  the  purposes  of  justice.  The 
Frances,  2  Gallis.  C.  C.  K.  397. 

110.  In  cases  of  admiralty  jurisdiction,  the 
supreme  court  will  hear  new  evidence  on  an 
appeal,  and  award  a  commission^  if  necessary, 
to  take  such  evidence.  The  JJ.  States  v.  The 
Clarissa  CUnbome,  7  Cranch,  107;  2  Cond.  Rep. 
434. 

See  Admiraltt.— Further  proof,  ante. 
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recti  /  to  the  popreme  couit  of  the  United  States. 
SUy  ^  SdUif  r.  The  UniUd  States,  6  Cianch,  372 ; 
2 '  ond.  iCep.  261. 

2.  No  appeal  liea  from  the  dirtriet  to  the  oir- 
r  lit  conrt  in  any  caases,  except  in  ciril  cauaet 
'•f  admiralty  and  roaritimo  jurisdiction.  The 
United  States  y.  Wtmson,  1  Galfis.  C.  C.  R.  5. 

3.  Therefore,  in  debt  for  a  penahy  no  appeal 
lies.    Rid, 

4.  Where  a  cause  has  been  tried  by  a  jar3r  in 
the  district  court,  there  cannot,  even  supposing 
an  appeal  lay,  be  a  new  trial  by  a  jury  m  the 
circuit  court.    Ibid, 

5.  The  circuit  court  of  the  United  States  of 
Massachusetts,  has  no  cognisance  of  causes  of 
admindty  and  maritime  jurisdiction,  except  by 
appeal,  ^and  a  writ  of  error  thereon  wOl  be 
quashed.  M^LeUan  ▼.  Tke  United  StiOeSf  I  Gal* 
lis.  C.  C.  R.  227. 

6.  The  circuit  court  has  no  jurisdiction  in 
causes  of  admiraltv  and  maritime  jurisdiction, 
except  over  final  <£ecree8  of  the  district  court. 
U  such  final  decree  be  unappealed  from,  no  ap- 
peal lies  upon  anv  subsequent  proceedings  upoa 
the  summary  judgment  rendered  on  the  bond 
for  the  appraised  Talue,  or  upon  any  admiralty 
stipuktion  taken  in  the  cause  to  enforce  the  do- 
oree.  And  the  proceedings  in  sndi  cases,  and 
the  awarding  of  execution,  are  incidents  exdu* 
tively  belonf^ff  to  the  court  in  the  possessioD 
of  the  principal  cause.  The  HolUn^  1  Mason's 
C.  C.  R.  431. 

7.  Apjpellate  courts  la  admiralty  cases,  have 
the  whole  circumstances  before  tliem,  and  may 
render  such  decree  as  the  inferior  tribunal  shoula 
have  done.  Penhdlow  ^.Doane^  3  Dall.  54;  1 
Cond.  Rep.  21. 

8.  No  writ  of  error  lies  to  the  supreme  court, 
to  reyerse  the  judgment  of  a  circuit  court,  in  a 
civil  action  carried  from  the  district  court  to  the 
circuit  court  by  writ  of  error.  Tke  Uniied  Statu 
y.  Goodwiuj  7  Cranch,  106 ;  2  Cond.  Rep.  434. 

9.  The  cfistrict  judge  cannot  sit  in  the  circuit 
court  in  a  cause  brought  by  writ  of  error  from 
the  district  court ;  and  such  a  case  cannot  be 
brought  from  the  circuit  to  the  supreme  court, 
upon  a  certificate  of  division  of  opinion  of  the 
judges.  UniUd  States  v.  Laacaster,  5  Wheat. 
434 ;  4  Cond.  Rep.  720. 

10.  The  circuit  court  has  no  supervising  power 
over  the  district  courts,  other  than  is  given  by 
the  laws  of  the  United  States,  which  is  to  com- 
pel a  rendition  of  a  judgment  or  decree,  or  to 
re-examine  it  on  error  or  apped.  Smith  y. 
/acbon,  1  Pkine's  C.  C.  R.  453. 

11.  The  circuit  courts  have  no  power  to  issue 
writs  of  mandamus  after  the  practice  of  the 
king's  bench,  but  only  where  they  are  necessary 
for  the  exercise  of  thoir  jurisdiction.    Ibid, 

12.  Where  the  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel 
it;  but  a  mandamus  will  not  lie  to  a  district 
court  to  compel  it  to  expunge  amendments,  im- 
properly made  in  the  record  returned  to  the  cir- 
cuit court  on  a  writ  of  error.    Ibid. 

13.  The  district  court  has  alone  original  juris- 
diction in  admiralty  cases.  The  circuit  court 
has  in  such  cases  no  original,  but  only  appellate 


jurisdiction.     Janaon  r.  Tke  Vrow  MagidefM^ 
Bee's  D.C.R.  U. 

14.  After  a  sentence  of  oondemmrtion  on  « 
seizure  by  the  eodlector,  for  a  viotetion  ef  the 
revenue  laws  of  the  United  States,  and  the  pn^ 
eeeds  being  brought  into  conrt,  a  petition  to  the 
court  by  the  infniiier  to  be  allowed  his  propor* 
tion  of  the  forfeiture  allowed  him  by  law.  is  an 
original  suit  in  the  admiralty ;  and  Iron  tne  de- 
cree given  therein,  an  >PP^  h^s  to  the  circuit 
from  the  district  conrt.  Weatcott  y.  Bradford^  4 
Wash.  C.  C.  R.  492. 

15.  If  part  of  the  fund  in  court  be  the  produce 
of  the  coasting  license  bond^  recovered  by  an 
action  on  that  bond,  the  petition  of  the  informer 
for  his  portion  so  recovered,  is  a  proceeding  at 
cocnmon  law,  and  from  the  sentence  on  the  pe- 
tition no  appeal  lies  from  the  district  to  the  cff- 
enit  court.  A  judgment  of  the  district  court  in 
a  case  at  common  law,  cannot  be  roversed  by 
the  circuit  court  but  upon  writ  of  error.    Ibid, 

l%»  The  ctrenit  court^  as  an  apnpeibte  court, 
may  sustain  the  appeal  in  part,  and  dismiss  it  ia 
part ;  on  the  ground,  that  as  to  such  part  the  case 
could  not  be  brongkt  up  for  review  hii  appeal. 
Ibid. 

17.  The  constitution  preyides,  art.  3,  sec.  2, 
that  '<in  all  cases  affectins  ambassadors,  other 
public  ministers  and  consuM,  aad  those  in  whiclt 
a  state  shall  be  a  party^  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases^' 
(within  £e  .judicial  power  of  the  United  States) 
"  the  supreme  court  shall  have  appelkte  inris* 
diction,  ooth  as  to  law  and  &ct,  with  roeh  ex- 
ceptions, and  under  such  regulations  as  the  con- 
gress shall  make."  Unless  congress  has  pro- 
vided a  rule  to  regulate  the  proceedings  of  the 
supreme  court,  as  to  its  appellate  iurisdictioii. 
the  conrt  cannot  exercise  tnat  jurisdiction ;  ana 
if  a  rule  is  provided  by  congress,  the  court  can- 
not depart  from  it.  WiaeaTi  v.  Dauchff,  3  DbH. 
321,  327 ;  1  Cond.  Rep.  144. 

18.  The  general  rule  to  be  coUected  from  ma 
examination  of  the  powers  vested  in  a  court,  in 
causes  of  equity,  as  well  as  in  causes  of  admi- 
ralty and  maritime  jurisdiction,  prescribes  to  the 
court  an  adoption  of  that  practice  which  is 
founded  on  the  customs  and  usages  of  the  courts 
of  equity  and  admiralty,  constituted  on  similar 
principles:  but  still  the  court  is  authorized  to 
make  such  deviations  as  are  necessary  to  adapt 
its  process  and  rules  to  the  peculiar  circum- 
stances of  this  country,  subject  to  the  interposi- 
tion, alteration,  and  control  of  congress,  (xroy- 
son  v.  Virginia,  3  Dall.  821 ;  1  Cond.  Rep.  144. 

19.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  all  cases  in  law  and  equity  to 
whic^  the  judicial  power  of  the  United  States 
extends,  other  than  those  cases  which  are  within 
its  original  jurisdiction^  "  with  such  exceptisnsL 
and  umlersuch  regulations  as  the  coneress  shall 
make ;"  and  had  the  court  been  mer^y  created 
by  law,  without  describing  its  jurisdiction,  the 
constitution  would  have  lieen  the  only  standard 
by  which  its  power  could  be  tested.  But  as  the 
jurisdiction  of  the  court  has  been  affirmatively 
described  by  the  judiciary  act  of  1769,  ch.  20 
sec.  13,  22,  It  has  been  regulated  by  congress 
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■nd  this  legaiatton  must  be  understood  as  pro- 
hibiting the  exercise  of  other  powers  than  those 
descried.  Durousseau  y.  The  United  Stales^  6 
Cmnch,  307,  312;  2  Cond.  Rep.  3S0. 

20.  The  supreme  coort  has  aroellate  junsdic- 
tioii  from  the  decisioo  of  the  nighest  oonrt  of 
law  or  e<}aity  of  a  slate,  in  a  ease  where  the 
qoestion  is^  whether  a  oonfiscatioa  of  the  pro- 
perty of  British  subjects,  under  a  law  of  a  state, 
was  complete,  before  tJie  treaty  of  poaco  be- 
tween the  United  States  and  Great  Britain  of 
1783,  the  6th  article  of  which  protects  the  titles 
of  British  subjects  not  actually  confiscated. 
Smith  ▼.  Maryland,  6  Craoch,  286 ;  2  Cond.  Aep. 
377. 

21.  In  an  action  of  ejectment  between  two 
citizens  of  a  state  for  lands  in  the  state,  if  the 
defeiuiant  set  up  an  outstanding  title  in  aBriti^ 
subject,  which  he  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  is 
out  of  the  plaintiff;  and  the  highest  court  of  law 
cr  equity  of  the  state  decide  against  the  title 
thus  set  up,  it  is  not  a  case  in  which  a  writ  of 
error  lies  to  this  court,  under  the  judiciary  act  of 
1789,  ch.  20,  sec.  25.  Otrings  y.  Norwaod^t 
Lessee^  5  Cranch,  344 ;  2  Cond.  Rep.  275. 

22.  The  words  of  the  judiciary  act  must  be 
restrained  bv  the  constitution,  wluch  (art.  3,  sec. 
2)  extends  the  judicial  power  to  all  cases  in  law 
and  equity, arising  "under  treaties''  made  under 
the  authority  of  the  United  States.  This  is  not 
a  case  arising  under  the  treaty,  and  whether  the 
ootstandtn^r  title  be  an  obstacle  to  the  plaintifTs 
recoYery,  is  a  question  exclusively  for  the  de- 
cision of  the  state  court,    ibid. 

23.  But  the  supreme  court  has  jurisdiction 
where  the  treaty  is  drawn  in  question,  whether 
incidentally  or  directly.  Wherever  a  right  ^rows 
out  of,  or  is  protected  by  a  treaty,  it  is  sa|)ctioned 
against  all  the  laws  and  judicial  decisiorlB  of  the 
states;  and  whoever  may  have  this  right,  it  is 
to  be  protected.    Ibid, 

24.  But  if  the  party's  title  is  not  affected  by 
the  treaty,  if  he  claims  nothing  under  a  treaty, 
his  title  cannot  be  protected  by  the  treaty.  Jhid, 

25.  In  such  a  case,  if  the  British  subject,  in 
whom  was  supposed  to  have  been  vested  the 
outstanding  title  protected  by  the  treaty,  or  his 
heirs,  had  claimed,  it  would  have  been  a  case 
arising  under  the  treaty.  But  where  neither  his 
title,  nor  that  of  any  person  claiming  under  him, 
could  be  affected  by  the  deciMon,  it  is  not  a  case 
arising  under  a  treaty.  Ovfinp  v.  Norwood^ s 
Lessee,  5  Cranch.  344 ;  2  Cond.  Rep.  275. 

26.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  a  mial  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is 
against  their  validity;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitu- 
tion, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favour  of  their  validity : 
or  of  the  constitution,  or  of  a  treaty  or  statute  of, 
or  a  commission  held  under  the  United  States, 


and  the  decision  is  against  the  title,  right,  privi* 
l^e,  or  exemption  specially  set  up  or  cJajmed 
by  either  party,  under  such  clause  of  the  con- 
stitution, treaty,  statute,  or  commission.  Martin 
V.  Htmter^s  Lessee^  1  Wheat.  804;  3  Cond.  Rep 
575. 

27.  Although  the  claims  of  a  state  may  bo 
ultimately  affected  by  the  decision  of  a  cause;, 
yet  if  the  state  be  not  necessarily  a  defendant 
the  courts  of  the  United  States  must  take  juriik 
dictioD.  U,  S.  V.  PeterSf  5  Cmnch,  115 ;  2  Cond. 
Rep.  202. 

28.  The  constitution,  art.  3,  sec.  1,  declares, 
that  ^^xhe  judicial  power  of  the  United  States 
shall  be  vested  in  one  supreme  court,  and  in 
such  other  inferior  courts  as  the  congress  may, 
from  time  to  time,  ordain  and  estabhsh."  The 
second  section  declares,  that  the  "  judicial  power 
shall  extend  to  all  cases  in  law  and  equity, 
arising  utider  this  constitution,  the  laws  of  the 
United  States,  and  the  treaties  made,  or  which 
shall  be  made,  under  their  authority ;  to  all  eases 
affecting  ambassadors,  other  ])ublic  ministers,  and 
ooBSub ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between 
two  or  more  states :  between  a  slate^  and  citi- 
zens of  another  nate;  between  citizens  of 
different  states;  between  citizens  of  the  same 
state,  claiming  lands  under  the  grants  of  the 
different  states;  and  between  a  state  and  the 
citizens  thereof,  and  foreign  states,  citizens,  or 
subjects."  It  then  proceeds  to  aeclare,  that 
"  in  all  cases  affectinff  ambassadors,  other  piublir 
ministers,  and  consuls,  and  those  in  which  a 
state  ^lall  be  a  ^rty,  the  supreme  court  shall 
Imve  original  junsdiction.  In  all  other  cases 
before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact, 
with  snch  exceptions,  under  such  regulations,  as 
the  congress  shall  rnake."  The  language  of  this 
article  of  the  constitution  is  mandatory  upon  the 
legislature.  Congress  cannot,  lawfully,  refuse  to 
create  a  supreme  court,  and  to  vest  in  it  the 
whole  constitutional  juriediction.  Martin  v. 
Hunter^s  Lessee,  1  Wheat.  304;  3  Cond.  Rep. 
675. 

29.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  there  is 
nothing  in  the  constitution  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid, 

30.  An  appeal  in  a  criminal  case,  does  not  lie 
to  the  supreme  court  from  the  circuit  court  of 
the  District  of  Columbia.  V,  S,  v.  Moore,  3 
Cranch,  159 :  1  Cond.  Rep.  480. 

31.  But  wnen  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Columbia, 
the  point  may  be  certified  to  the  supreme  court. 
Una. 

32.  An  affirmative  description  of  the  powers 
of  the  supreme  court  of  the  United  States,  by  an 
act  of  congress,  must  be  understood  as  a  regula- 
tion under  the  constitution  prohibiting;  the  exer- 
cise of  other  powers  than  those  described.  Ibid, 

33.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  enor  to  a  state  court,  under  the 
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25th  section  of  the  act  of  1789,  if  the  decisioD 
of  the  state  court  be  in  farour  of  the  privilege 
olaimed  under  the  act  of  congress.  Gordon  v, 
Calddeugk,  3  Cranch,  268 ;  1  Cond.  Rep.  524. 

34.  A  decree  for  the  sale  of  mortgaged  pro- 
perty, upon  a  bill  filed  for  a  foreclosure  of  a 
mortgage,  is  a  final  decree,  from  which  an  ap- 
peal will  lie  to  the  supreme  court,  from  a  circuit 
court.  Ray  y.  LaWj  3  Cranch,  179  ',  1  Cond.  Rep. 
4«5. 

35.  The  amendment  of  the  constitution  of  the 
United  States,  by  which  the  judicial  power  of 
the  United  States  was  declared  not  to  extend  to 
any  suit  commenced  or  prosecuted  by  a  citizen 
of  another  state,  or  by  foreign  subjects  a^inst 
a  state,  prevented  the  exercise  of  jurisdiction 
in  any  case,  past  or  future.  HollingstDorth  v. 
Tke  State  of  nfrgtnta,  3  Ball.  378 ;  1  Cond.  Rep. 
169. 

36.  After  a  trial  and  verdict  in  the  circuit 
court  of  North  Carolina,  upon  which  judgment 
was  entered,  the  judgment  was  reversed  on  writ 
of  error,  it  not  appearing  in  the  record  that  either 
plaintiff  or  defendant  was  an  alien,  or  that  they 
were  citizens  of  different  states.  Turner  ▼.  £n- 
rille,  4  Dall.  7;  1  Cond.  Rep.  205. 

37.  An  appeal  or  writ  of  error  lies  from  the 
judgment  of  the  circuit  court  of  the  District  of 
Columbia,  to  the  supreme  court,  in  cases  where 
the  Bank  of  Alexandria  was  plaintiff,  and  the 
judgments  below  are  in  its  favour;  notwith- 
standing the  clause  in  the  charter  of  the  bank  to 
the  contrary.  Young  v.  The  Bank  of  Alexandria^ 
4  Cranch,  384 ;  2  Cond.  Rep.  150. 

38.  A  writ  of  error  is  a  commission  bv  which 
the  judges  of  one  court  are  authorized;  to  exa- 
mine a  record,  upon  which  a  judgment  was 
given  in  another  court,  and  on  such  examination, 
to  reverse  or  affirm  the  same.  Cohens  v.  Ftrgt- 
nia,  6  Wheat.  264 ;  5  Cond.  Rep.  90. 

39.  An  appeal  lies  to  the  ^preme  court  from 
an  order  of  the  circuit  court  of  the  District  of 
Columbia,  quashing  an  inquisition  in  the  nature 
of  an  ad  quod  damnum.  Ct»^t5  v.  The  George' 
tovm  and  Alexandria  Turnpike  Company j  6 
Cranch;  233 ;  2  Cond.  Rep.  357. 

40.  It  is  incumbent  on  the  plaintiff  in  error  to 
show  that  the  supreme  court  has  jurisdiction  of 
the  case.  The  U.  S.  v.  The  Brig  Uniorij  4  Cranch, 
216;  2  Cond.  Rep.  91. 

41.  If  two  citizens  of  the  same  state,  in  a  suit 
in  a  court  of  their  state,  claim  title  under  the 
same  act  of  congress,  the  supreme  court  has 
appellate  jurisdiction  to  revise  and  correct  the 
judgment  of  that  court  in  the  case.  Matthews  v. 
Zane,  4  Cranch,  382;  2  Cond.  Rep.  149. 

42.  An  appeal  lies  to  the  supreme  court  from 
the  sentence  of  the  circuit  court  of  the  District 
of  Columbia,  affirming  the  sentence  of  the  or- 
phans' court  of  Alexandria  county,  which  dis- 
missed the  petition  to  revoke  the  probate  of  a 
will.  Carter^ s  Heirs  v.  Cutting  and  Wxfe^  8  Cranch, 
251;  3  Cond.  Rep.  108. 

43.  The  supreme  court  has  no  appellate  juris- 
diction confined  to  it  in  criminal  cases,  by  the 
laws  of  the  United  States;  and  it  cannot  revise 
the  judgments  of  ths  circuit  coKrts  by. writ  of 
error,  in  any  case  where  a  party  has  tieen  con- 


victed of  a  public  offence.    Ex  parte  Kearney^  7 
Wheat.  38 ;  5  Cond.  Rep.  225. 

44.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans^  court,  throagk 
the  circuit  court  for  the  county  of  Waahingtoiii 
by  virtue  of  the  act  of  congress  of  Feb.  14,  1804 ; 
and  by  the  act  of  congress  subsequently  passed, 
the  matter  in  dispute,  exclusive  of  costs,  must 
exceed  the  value  of  $1000,  in  order  to  entitle  the 
party  to  an  appeal.  Nicholls  etd,v.  Hodges' 
ExWs.<t  1  Peters,  562. 

45.  The  supreme  court  has  no  authority,  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state 
law  void  on  account  of  its  collision  with  a  state 
constitution;  it  not  being  a  case  embmced  m 
the  judiciary  act,  which  gives  the  power  to  the 
supreme  court  to  issue  a  writ  of  error  to  the 
highest  judicial  tribunal  of  the  state.  Jackson  r 
Lamphirej  3  Peters,  280. 

46.  Maryland.  A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States,  to  the  highest 
court  of  a  state,  in  a  case  where  the  question  is, 
whether  a  confiscation  under  a  law  of  the  atate 
was  complete,  before  the  treaty  of  peace  with 
Great  Britain.  Smith  v.  The  State  ofMaryUmd^ 
6  Cranch,  266;  2  Cond.  Rep.  377. 

47.  No  writ  of  error  lies  to  the  highest  court 
of  law. or  equity  of  a  state,  under  the  25th 
section  of  the  judiciary  act  of  1789,  unless  there 
is  something  apparent  on  the  rerord  bringing 
the  case  within  the  appellate  jurisdiction  of  the 
supreme  court.  In^e  v.  Coolidgej  2  Wheat.  363 ; 
4  Cond.  Rep.  155. 

48.  It  is  no  objection  to  the  exercise  of  the 
appellate  power  of  the  supreme  court,  that  one 
of  the  parties  is  a  state,  and  the  other  a  citizen 
of  that  stale.  Cohens  v.  Tke  State  of  Virginia^  6 
Wheat.  264 ;  5  Cond.  Rep.  90. 

2.  Appdlate  Jurisdiction  of  the  Supreme  Court,  m 
Cases  originating  in  State  Courts, 

49.  Whero,  on  a  writ  of  error  to  the  high  courr 
of  appeals  of  Maryland,  the  judgment  there 
given,  reversing  the  decision  of  the  general 
court,  is  reversed  in  the  supreme  court  of  the 
United  States,  the  plaintiff  in  error  will  be  en- 
titled to  his  cos(8  in  all  the  courts ;  and  the  man- 
date for  execution  will  issue  to  the  general  court. 
Clarke  v.  Harwood,  3  Dall.  342 ;  1  Cond.  Rep. 
157. 

50.  Under  the  25lh  sec.  of  the  judicially  act 
of  1789,  eh.  20,  giving  an  appellate  jurisdiction 
to  the  supreme  court  of  the  united  States,  from 
the  final  judgment  or  decree  of  the  highest  court 
of  law  or  equity  of  a  state,  the  writ  of  error  may 
be  directed  to  any  court  in  which  the  record  and 
judgment  on  which  it  is  to  act,  may  be  found ; 
and  if  the  record  has  been  remitted  by  the 
highest  court,  &c.,  to  another  court  of  the  state, 
it  may  be  brought  by  the  writ  of  error  from  that 
court.  Gelston  et  at.  v.  Hoyt,  3  Wheat.  !&46;  4 
Cond.  Rep.  244. 

51.  By  a  rule  of  the  supreme  court,  tho  return 
of  a  copy  of  the  record  of  the  proper  &tate  court, 
under  the  seal  of  that  court,  annexed  to  the  writ 
of  error,  is  a  sufficient  compliance  with  the  man 
date  of  the  writ.  Martin  v.  Hunter^ s  Lessu,  1 
Wheat.  304 ;  8  Cond.  Rep.  575. 
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52.  It  need  not  appear  that  the  jud^e  who 
granted  the  writ  of  error,  did,  upon  issuing  the 
citatioii,  take  the  bond  as  required  by  the  twen- 
ty-second section  of  the  judiciary  act  of  24th 
wptember,  1789,  ch.  20.  That  provision  is 
merely  directory  to  the  judge,  and  the  presump- 
tion of  the  ]aw  is,  until  the  contrary  appear,  that 
erery  judge  who  signs  a  citation  has  obeyed  the 
injaoction  of  the  law.    Ibid. 

53.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  upon  a  writ  of  error  to  a  state 
ooart,  under  the  twenty-fifth  section  of  the  iudi- 
citry  act  of  September  24,  1789,  ch.  20,  if  the 
decision  of  the  state  court  be  in  favour  of  the 
privilege  claimed  under  the  act  of  congress. 
Gordon  v.  CddcUugh  H  aL,  3  Cranch,  268 ;  1 
Good.  Rep.  534. 

54.  In  an  action  of  ejectment  between  two 
citizens  of  the  state  where  the  lands  lie,  if  the 
defendant  sets  up  an  outstanding  title  in  a  Bri- 
tish subject,  which  he  contends  is  protected  by 
treaty^  and  that,  therefore,  the  title  is  out  of  the 
plaintiff,  and  toe  highest  state  court  decides 
against  the  title  thus  set  up,  it  is  not  a  case  in 
which  a  writ  of  error  lies  to  the  supreme  court 
of  the  United  States.  Owings  v.  Norwood^s  LeS' 
see,  5  Cranch,  344 ;  2  Cond.  Rep.  275. 

55.  This  is  not  a  case  arising  under  the  treaty, 
and  the  words  of  the  judiciary  act  must  be  re- 
strained by  those  of  the  constitution.    Ibid, 

56.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest 
conrt  of  Jaw  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789. 
ch.  20,  by  a  writ  of  error  issued  by  the  clerk  ot 
a  circuit  conrt,  in  the  form  prescribed  under  the 
ninth  section  of  the  act  of  May  8th,  1792,  ch. 
137;  and  it  is  not  necessary  that  in  such  case 
the  writ  itself  should  state  that  it  issued  upon  a 
final  judgment,  or  that  the  court  to  which  it  is 
issued  is  the  nighest  court  in  which  a  decision 
of  the  suit  could  be  had.  Buel  et  d.  v.  Van 
Nessj  8  Wheat.  312;  5  Cond.  Rep.  455. 

57.  Where  a  cause  is  broaght  to  the  supreme 
court  by  writ  of  error  or  appeal,  from  the  highest 
court  of  law  or  equity  in  a  slate,  under  the 
twenty-fifth  section  of  tne  iodiciaiy  act  of  1789, 
ch.  20,  upon  the  ground  tnat  the  validity  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  vaKdity,  &c. ,  or  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question. 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  iii  favour  of  its  va- 
lidity, it  must  appear  by  the  record,  that  the 
validity  of  the  act  of  congress,  or  the  constitu- 
tionality of  the  state  law  was  drawn  in  question. 
Miller  y.NichoUs,  4  Wheat.  311:  4  Cond.  Rep. 
465. 

58.  But  it  is  not  required  that  the  record 
should,  in  terms,  state  a  misconstruction  of  the 
act  of  congress,  or  that  it  was  drawn  into  ques- 
tion ;  it  is  sufficient  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the 
case.    Ibid. 

59.  Where  a  Iparty  claiming  a  title  to  lands 
Under  an  act  or  congress,  brought  a  bill  for  a 
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conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title,  and  the  state  court 
in  which  the  suit  was  brought  dismissed  the  bill, 
and  the  cause  was  brought  to  the  supreme  court 
of  the  United  States  by  appeal,  under  the  twenty- 
fifth  section  of  the  judiciary  act  of  Sept.  24th, 
1789,  ch.  20,  on  the  ground  of  an  alleged  mis- 
construction of  the  act  of  congress  by  the  state 
court:  the  supreme  court  could  not  take  into 
consideration  any  distinct  equity,  arising  out  of 
the  contracts  or  transactions  of  tne  parties,  and 
creating  a  new  and  independent  title,  but  was 
confined  to  an  examination  of  the  title  as  de- 
pending upon  the  construction  of  the  act  of  con- 
gress.   McUthewsr.Zane  et  oZ.,  7  Wheat.  164; 

5  Cond.  Rep.  265. 

60.  The  opinion  of  the  state  court  upon  such 
collateral  questions  is  conclusive.    Ibid. 

61.  A  writ  of  error  is  a  commission  by  which 
the  judges  of  one  court  are  authorizedf  to  ex- 
amine a  record,  upon  which  a  judgment  was 
given  in  another  court,  and  on  such  examination 
to  reverse  or  affirm  the  same.  Cohens  v.  Virginia^ 

6  Wheat.  264;  5  Cond.  Rep.  90. 

62.  Where  a  state  obtauis  a  judgment  ag^st 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution and  laws  of  the  United  States,  tfie 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
iudgment  violates  the  constitution  or  laws  of  the 
United  States,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-examined,  within 
the  eleventh  amendment  of  the  constitution  of 
the  United  States.    Ibid. 

63.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States;  and  any  intervention  of  a  state  authority^ 
which  by  taking  the  thing  seized  out  of  the  hands 
of  the  United  States'  ofilcer,  might  obstruct  the 
exercise  of  this  jurisdiction,  is  unlawful.  Slocum 
V.  Mayberry  et  u.y  2  Wheat.  1 ;  4  Cond.  Rep.  1. 
Gelston  et  al.  ▼.  Hoyt,  3  Wheat.  246 ;  4  Cond. 
Rep.  244. 

64.  It  is  only  when  the  state  court  decides 
against  the  claim  set  up  under  the  law  of  the 
United  States,  that  appellate  jurisdiction  is  given 
to  the  supreme  court  from  state  decisions. — 
M'Cluny  y.  Silliman,  6  Wheat.  598 ;  5  Cond. 
Rep.  197. 

65.  The  court  of  appeals  in  prize  causes, 
erected  by  the  continental  congress,  had  power 
to  correct  and  revise  the  sentences  of  the  state 
courts  of  admiralty.  U.  S.  v.  Petersj  5  Cranch, 
115;  2  Cond.  Rep.  202. 

66.  Although  the  claims  of  a  state  may  be 
ultimately  afi^ted  by  the  decision  of  a  cause, 
yet,  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  are  bound  to  ex- 
ercise jurisdiction.    Ibid. 

67.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversing  that 
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of  an  inferior  court;  and  awarding  a  yenire  facias 
da  noTo,  is  not  a  final  judgment.  Houston  y. 
Moore,,  3  Wheat.  433 ',  4  Cond.  Rep.  286. 

68.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts ;  and 
the  twenty-fifth  section  of  the  judiciarjr  act, 
which  authorises  the  exercise  of  this  jurisdic- 
tion in  the  specified  cases  by  a  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  consti- 
tution. JMartin  y.  Hunter,  1  Wheat.  804;  3 
Cond.  Rep.  575. 

69.  A  nnal  judgment  of  the  supreme  court  is 
oonclusiye  upon  the  riehts  which  it  decides^  and 
no  statute  has  proyided  any  process  by  which  it 
can  revise  its  own  judgments.  Ibid.  1  Wheat. 
855;  3  Cond.  Rep.  575. 

70.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  court,  and  the  state  court  de- 
cline or  refuse  to  carry  into  eflfect  the  mandate 
of  the  supreme  court^  the  supreme  court  will 
proceed  to  a  final  decision  of  toe  cause,  and  it- 
self award  execution  thereon.    Ibid.  353. 

71.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party 

'  under  the  treaty,  tne  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meaning,  and  is  not  confined  to  the  ab- 
stract construction  of  the  treaty  itself.  Ibid. 
358. 

72.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  iurtsdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form,  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  cap^le 
of  acting  only,  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case. 
Osbom  V.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

73.  If  it  were  sufiicient  to  withdraw  a  case 
brought  from  a  state  court,  from  the  revisory 
jurisdiction  of  the  supreme  court,  because  se- 
veral questions  may  arise  in  it  on  general  prin- 
ciples of  law,  and  not  on  any  act  of  congressj 
almost  every  case,  involving  the  construction  ot 
a  law,  would  be  withdrawn,  and  a  clause  in  the 
constitution,  relaiing  to  a  subject  of  vital  im- 
portance to  the  govemment,  and  expressed  in 
the  most  comprehensiye  terms,  would  be  con- 
strued to  mean  nothing.  There  is  scarcely  any 
case,  every  part  of  which  depends  on  the  con- 
stitution, laws,  or  treaties  of  the  United  States. 
The  questions,  whether  the  fact  alleged  as  the 
foundation  of  the  action  be  real  or  fictitious; 
whether  the  conduct  of  the  plaintifi*  has  been 
such  as  to  entitle  him  to  maintain  his  action; 
whether  his  right  is  barred ;  whether  he  has  re- 
ceived satisfaction  or  in  any  manner  released 
his  claims;  are  questions,  some  or' all  of  which 
may  occur  in  every  case :  and  if  their  existence 
be  sufiScient  to  arrest  tne  jurisdiction  of  the 
court,  words  which  seem  intended  to  be  as  ex- 
tensive as  the  constitution,  laws,  and  treaties  of 
the  Union,  which  seem  designed  to  give  the 


courts  of  the  government  the  oonstniction  of  all 
its  acts,  so  far  as  they  afiect  the  rights  of  indi* 
vidnals,  would  be  reduced  to  almost  fiothing. 
Ibid.y  9  Wheat.  738;  5  Cond.  Rep.  747. 

74.  In  those  cases  in  which  original  }a^i8d:^ 
tion  is  given  to  the  supreme  court,  the  jadici&l 
power  of  the  United  States  cannot  be  exerciaed 
m  its  mppellBLXe  form.    Rid. 

IS.  With  the  exception  of  those  cases  in 
which  original  jurisaiction  is  given  to  the 
supreme  Court,  there  is  none  to  which  the  judi- 
cial pow*er  extends,  from  which  the  originad 
jurisdiction  of  the  inferior  courts  is  excluded  by 
the  constitution.    Ibid. 

76.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enuine> 
rales  cases  in  which  jurisdiction  is  original  and 
exclusive ;  and  then  defines  that  which  is  appel- 
late ;  but  it  does  not  insinuate,  that  in  any  roch 
case,  the  power  cannot  be  exercised  in  its 
original  form  by  courts  of  original  jurisdictioo. 
Ibid. 

77.  Under  the  twentv-fifth  section  of  the  judi- 
ciary act  of  September  24th.  1789,  ch.  20, 
where  the  construction  of  any  clause  in  the  con- 
stitution, or  any  statute  of  the  United  States  is 
drawn  in  question,  in  any  suit  in  a  state  court; 
the  decision  must  be  against  the  title  or  right 
set  up  by  the  party,  Yinder  auch  clause  of  the 
constitution  or  statute ;  otherwise  the  supreme 
court  has  no  appellate  jurisdiction  in  the  case. 
It  is  not  sufficient  that  the  construction  of  the 
statute  was  drawn  in  question,  and  that  the 
decision  was  against  the  title  of  the  party;  it 
must  appear  that  his  title  depended  upon  the 
statute.  Williams  v.  Norris,  12  Wheat.  117;  6 
Cond.  Rep.  462. 

78.  When  in  such  a  case  the  validity  of  i 
statute  of  any  state  is  drawn  in  question,  upoa 
the  ground  of  its  beine  repugnant  to  the  con- 
stitution of  the  United  States,  and  the  decision 
has  been  in  favour  of  its  validity,  it  is  necessary 
to  the  exercise  of  the  appellate  jurisdiction  of 
the  supreme  court,  that  it  should  distinctly  ap- 
pear, that  the  title  or  right  of  the  party  depended 
on  the  statutf .    Ibid. 

79.  Under  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1789,  ch.  20,  the 
supreme  court  has  no  appellate  jurisiiictioD 
from  the  final  judgment  of  tne  highest  court  of 
a  state,  in  a  suit  where  is  drawn  in  question 
the  construction  of  a  statute,  or  of  a  commission 
held  under  the  United  States ;  unlets  some  right, 
title,  privilege,  or  exemption  under  such  statute, 
be  specially  set  up  by  the  party,  and  the  decision 
be  against  the  claim  so  made  by  him.  Mofd' 
^mery  v.  Hernandez  et  al.,  12  Wheat.  129;  6 
Cond.  Rep.  475. 

80.  It  )s  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  and  the  other  a 
citizen  of  tnat  state.  Cohens  v.  Virginia^  6 
Wheat.  264 ;  5  Cond.  Rep.  90. 

81.  The  second  section  of  the  third  article  of 
the  constitution  defines  the  extent  of  the  jn^i* 
cial  power  of  the  United  States.  Jurisdiction 
is  given  to  the  courts  of  the  Union  in  two  classes 
of  cases.    In  the  first,  their  jurisdiction  depen. 
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on  Che  obuaoter  of  the  canae,  whoever  may  be 
the  paitiea.  This  clasa  comprehends  all  cases 
in  Jawand  eqoity,  arising  under  the  oonstitution, 
the  Jawe  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority. 
In  the  second  class,  the  jurisdiction  depends 
entirely  on  the  character  of  the  parties.  In  this 
class  are  comprehended  controversies  between 
two  or  more  states ;  between  a  state,  and  citizens 
of  another  state^  and  between  a  state,  and 
foreiga  slates,  citizens,  or  subjects.  If  these  be 
the  pasties^  it  is  entirely  unimportant  what  may 
be  tne  subject  of  the  controversy ;  be  it  what  it 
may,  these  parties  have  a  constitutional  right  to 
oame  inlo  the  courts  of  the  Union.    Itid, 

82.  A  case  in  law  or  equity,  consists  of  the 
i^hls  of  one  jparty,  as  well  as  of  the  other :  and 
is  said  to  arise  under  the  constitution,  or  a  law 
sf  the  United  States,  whenever  its  correct  do- 
cisioa  depMidfl  on  the  construction  of  either. 

83.  Where  the  words  of  the  constitution  con- 
fer only  A^llate  jurisdiction  upon  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
f^yea ;  but  where  the  words  admit  of  appellate 
jarisdietion,  the  power  to  take  coffuisance  of  the 
suit  ontginailjr,  does  not  necessarily  negative  the 
power  to  decide  upon  it  on  an  appeal,  if  it  may 
originate  in  a  difierent  court.    Ibtd. 

84.  In  every  case  to  which  the  judicial  power 
ezteodfk  and  in  which  original  jurisdiction  is  not 
expressly  ^ven,  that  jndicial  power  shall  be 
exercised  m  the  appellate,  and  only  in  the  ap- 
pellate foim.    iM . 

85.  The  original  jurisdiction  of  the  supreme 
ooort  cannot  be  enlaqjed  :  but  its  appellate  juris- 
diction may  be  exercised  in  every  case  co^iea- 
ble  under  the  third  article  of  the  constitution  in 
the  federal  oouits,  in  which  original  jurisdiction 
cannot  be  exercised.    Ibid. 

86.  Where  a  state  obtains  a  judgment  against 
an  iiidivjdual,  and  the  court  rendering  such 
judgment  overrules  a  defence  set  up  under  the 
cofisiitutioa  or  laws  of  the  United  States,  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the 
united  States,  cannot  be  denominated  a  suit 
conuneneed  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-examined,  within 
the  11  in  amendment  of  the  constitution  of  the 
United  Slates.    Ibid. 

87.  A  decree  of  the  highest  court  of  equity  of 
a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  ecjuity  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  25th  sec. 
of  the  judiciarv  act  of  September  24th,  1789,  ch. 
20,  from  whicn  an  appeal  lies  to  the  supreme 
<»>ort  of  the  United  States.  Gibbons  v.  Ugden^ 
6  Wheat.  448 ;  5  Cond.  Rep.  134. 

88.  The  power  of  the  supreme  court  to  revise 
the  judgment  of  state  tribunals,  depends  on  the 
25lh  section  of  the  iudiciary  act.  That  section 
enacts,  "  that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a 
state,  in  which  a  decision  in  the  suit  could  be 
bad,"  where  is  drawn  in  question  the  validity  of 


a  statBte,  or  of  an  authority  exercised  under  any 
state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favour  of  their 
validity,  <'mav  be  re-examined,  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United 
States."  Weston  et  d.  v.  The  City  Council  of 
Charleston^  2  Peters,  449. 

89.  The  cit}'  council  of  Charleston,  exercising 
ui  authority  under  the  state  of  South  Carolina, 
eimcted  an  ordinance  by  whidi  a  tax  was  im 
posed  on  the  six  and  seven  per  cent,  stock  of  the 
United  States;  and  in  the  court  of  common 
pleas  of  the  Charleston  district,  an  application 
was  made  for  a  prohibition  to  restrain  tnem  from 
levying  the  tax,  on  the  ground  that  the  ordi- 
nance violated  the  constitution  of  the  United 
States.  The  prohibition  was  granted,  and  the 
proceedings  in  the  case  were  removed  to  the 
constitutional  court,  the  highest  court  of  law  of 
the  state ;  and  in  that  court  it  was  held  that  the 
ordinance  did  not  violate  the  constitution  of  the 
United  States,  and  a  writ  of  error  was  prosecoted 
on  this  decision  to  the  supreme  court.  Held^ 
that  the  question  decided  oy  the  constitutional 
court,  was  the  very  question  on  which  the  re- 
vising power  of  the  supreme  court  is  to  be  ex- 
ercised.   Ibid. 

90.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  Sooth  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  too 
levying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States. 
was  refused  by  the  state  courts,  on  the  grouna 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution.   Ibid.  464. 

91.  The  term  suit  is  certain!  v  a  very  compre- 
hensive one^  and  is  uncferstood  to  apply  to  any 
proceeding  m  a  court  of  justice,  in  which  an  in- 
dividual pursues  that  remedy  which  the  law 
affords  him.    Ibid,  464. 

92.  The  words  <' final  judgment."  in  the  25th 
section  of  the  judiciary  act,  must  oe  understood 
in  the  section  under  consideration  as  applying  to 
all  judffments  and  decrees  which  determine  the 
particular  cause ;  and  it  is  not  required  that  such 
judpnents  shall  finally  decide  upon  the  rights 
which  are  litigated,  that  the  same  shall  be  with- 
in purview  of  the  section.    J6td.  464. 

93.  In  the  construction  of  the  25th  section  of 
the  judiciary  act,  passed  24th  Sept..  1789,  the  su- 
preme court  has  never  required  tnat  the  treaty 
or  act  of  congress  under  which  the  party  claims, 
who  brings  the  final  judgment  of  a  state  court 
into  review  before  the  court,  should  have  been 
spread  upon  the  record.  It  has  always  deemed 
it  essential  to  the  exercise  of  jurisdiction,  in  such 
a  case,  that  the  record  should  show  a  complete 
title,  under  the  treaty,  or  act  of  congress ;  and 
that  the  judgment  of  the  court  is  in  violation  of 
that  treaty,  or  act.  Hidde  v.  Starke  et  d.,  1  Pe» 
ters,  94. 

94.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  beeix  brought,  had  de- 
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cided  upon  the  constitutionality  of  a  law,  so  that 
the  case  was  within  the  provisions  of  the  25th 
section  of  the  judiciary  act  of  1789.  This  has 
given  occasion  for  a  critical  examination  of  the 
section,  which  has  resulted  in  the  adoption  of 
certain  principles  of  construction  applicaole  to  it. 
One  of  tnose  principles  is,  that  if  the  repugnancy 
of  a  statute  of  a  state  to  the  constitution  of  the 
United  States,  was  drawn  into  question,  or  if  that 
question  was  applicable  to  the  case,  the  supreme 
court  has  jurisdiction  of  the  cause,  although  the 
record  should  not,  in  terms,  state  a  misconstruc- 
tion of  the  constitution  of  the  United  States,  or 
that  the  repuenancy  of  the  statute  of  the  state, 
to  any  part  of  that  constitution,  was  drawn  into 
question.    Satterlee  y.  Matthewsonj  2  Peters,  380. 

95.  The  supreme  court  has  frequently  decided, 
that  to  sustain  this  jurisdiction  in  appeals  ana 
writs  of  error,  it  is  not  necessary  to  state  in 
terms  upon  the  record,  that  the  constitution,  or 
a  law  of  the  United  States,  was  drawn  in  ques- 
tion. It  is  sufficient  to  bring  the  case  within  the 
25th  section  of  the  judiciary  act,  if  the  record 
shows  that  the  constitution,  or  a  law  of  the 
United  States  must  have  been  misconstrued,  or 
the  decision  could  not  have  been  made ;  or  that 
the  constitutionality  of  a  state  law  was  question- 
ed, and  the  decision  was  in  favour  of  the  pEtrty 
claiming  under  such  law.  Wilson  et  d.  v.  ^lacJc 
Bird  Creek  Marsh  Co.,  2  Peters.  241. 

96.  It  has  often  been  decidea  in  the  supreme 
court,  that  it  is  not  necessary  it  shall  appear  in 
terms  upon  the  record,  that  the  question  was 
presented  in  the  state  court  whetner  the  case 
was  within  the  purview  of  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  jurisdic- 
tion to  the  court,  in  a  case  removed  from  a  state 
court;  it  is  sufficient,  if,  from  the  facts  stated, 
such  a  question  must  have  arisen,  and  the  judg- 
ment of  the  state  court  would  not  have  been 
what  it  is,  if  there  had  not  been  a  misconstruc- 
tion of  some  act  of  congress,  &c.  &c.,  or  a  deci- 
sion against  the  validity  of  the  right,  privilege, 
or  exemption  set  up  under  it.  Harris  v.  Dennie, 
3  Peters.  292. 

97.  Tne  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree 
of  a  state  court,  when  no  question  was  raised 
or  decided  in  the  state  court  upon  the  validity 
or  construction  of  an  act  of  congress,  nor  upon 
the  authority  exercised  under  it;  but  on  a  state 
law  only.    M^ Bride  v.  Hoey,  11  Peters,  167. 

98.  The  judgment  of  the  nighest  court  of  law 
of  a  state,  aeciding  in  favour  of  the  validity  of  a 
statute  of  a  state  drawn  in  question,  on  the  ground 
of  its  being  repugnant  to  tne  constitution  of  the 
United  States,  is  not  a  fmal  judgment  within  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
if  the  suit  has  been  remanded  to  the  inferior 
state  court,  where  it  originated,  for  further  pro- 
ceedings, not  inconsistent  with  the  judgment  of 
the  highest  court.  Winn's  Heirs  y.  Jackson  et  ol., 
12  Wheat.  135;  6  Cond.  Rep.  479. 

99.  The  measure  authorized  by  the  act  of  as- 
sembly of  the  state  of  Delaware,  passed  in  Feb- 
ruary, 1822,  viz :  the  construction  of  a'dam  across 
Black  Bird  Creekj  stops  a  navigable  stream,  and 


must  be  supposed  to  abridge  the  rights  of  thow 
who  have  been  accustom^  to  use  it.  Bat  tl^ 
abridgment,  unless  it  comes  in  conflict  with  the 
constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  government  of  Delaware  and 
its  citizens;  of  which  this  court  can  take  no 
cognisance.  Wilson  et  al.  v.  The  Black  Bird 
Creek  Company^  2  Peters,  250. 

100.  Both  tne  plaintiff  and  the  defendant 
claimed  title  under  the  provision  of  the  act  of 
congresck  passed  March  3.  1803,  entitled  "an 
act  regulating  the  grants  or  lands,  and  pro?iding 
for  the  disposal  of  the  lands  of  the  United  States 
south  of  Tennessee  river,"  and  the  decision  of 
the  supreme  court  of  the  state  of  Mississippi, 
was  upon  the  construction  of  the  act  given  by 
the  commissioners  acting  under  its  authority. 
This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress,  and  the  supreme 
court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error,  by  which  the  decision  of  the  court 
of  the  state  of  Mississippi  is  brought  up  for  revi- 
sion, under  the  25th  section  of  the  jaaiciary  act 
of  1789.    Ross  V.  Borland  et  d.,  1  Peters,  655. 

101.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
complete title  for  some  time,  oy  permission  of 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  States,  was 
confirmed  to  the  claimants,  under  the  laws  of 
the  United  States ;  and  a  patent  was  issued  for 
the  same  on  the  17th  of  February,  1821.  The 
city  of  New  Orleans,  claiming  this  lot  as  being 
part  of  a  (^uay  dedicated  to  tue  use  of  the  city, 
m  the  original  plan  of  the  town,  and  therefore 
not  srantable  by  the  king  of  Spain,  enlarged 
the  levee,  in  front  of  New  Orleans,  so  as  to  in- 
clude it.  The  patentees  from  the  United  States 
brought  a  suit  in  the  district  court  of  the  stale 
of  Louisiana  for  the  lot,  which  pronounced  judg- 
ment in  their  favour,  and  that  judgment  w 
affirmed  by  the  supreme  court  of  the  state.  The 
judgment  was  removed  to  the  supreme  court, 
under  the  25th  section  of  the  judiciary  act.  A 
motion  was  made  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction.  By  the  Court:-- The 
merits  of  this  controversy  cannot  be  revised  in 
this  tribunal.  The  only  inouiry  here  is,  whether 
the  record  shows  that  tne  constitution,  or  a 
treaty,  or  a  law  of  the  United  States  has  been 
violated  by  the  decision  of  that  court.  City  of 
New  Orleans  v.  De  Armas  et  d.,  9  Peter5,«224. 

102.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  roust  be 
construed  so  as  to  be  confined  within  those 
limits.  But  to  construe  this  section  eo  that  a 
case  can  arise  under  the  constitution  or  a  treaty^ 
only  when  the  right  is  created  by  the  coustito- 
tion  or  treaty,  would  defeat  the  obvious  purpose 
of  the  constitution,  as  well  as  the  act  of  con- 
gress. The  language  of  both  instruments  extends 
the  jurisdiction  of  the  supreme  court  to  rights 
protected  by  the  constitution,  treaties  or  laws  of 
the  United  States,  from  whatever  source  these 
rights  may  spring.    Ibid. 

103.  To  sustain  the  jurisdiction  of  the  cooit 
in  the  case,  it  must  be  shown  that  the  title  set 
up  by  the  city  of  New  Orleansj  is  protected  by 
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the  treaty  ceding  Louisiana  to  the  United  States, 
or  by  3ome  act  of  congress  applicable  to  thai 
titJe.    Ibid, 

104.  The  third  article  of  the  treaty  of  Louis- 
iana stipulates  for  the  admission  of  Louisiana 
into  the  Union,  and  it  obyiously  contemplates 
two  objects,  one,  that  stated,  and  the  other  that. 
till  that  admission,  the  inhabitants  of  the  ceded 
territory  shall  be  protected  in  the  enjoyment  nf 
their  liberty,  property^  and  religion.  Had  any 
of  these  rights  been  violated,  while  the  stipula- 
tioQ  continued  in  force,  the  individual  supposing 
himself  to  be  injured,  might  have  brought  his 
case  into  the  supreme  court,  under  the  25th  sec- 
tion of  the  judiciary  act.    Ibid. 

105.  But  the  stipulation  ceased  to  operate 
when  Louisiana  became  a  member  of  the  Union, 
ud  its  inhabitants  were  "  admitted  to  the  enjoy- 
ment of  all  the  rights,  advantages,  and  immu- 
nities of  citizens  of  the  United  States."  The 
right  to  bring  Questions  of  title  decided  in  a  state 
court  before  the  supreme  court,  is  not  classed 
among  those  immunities.  The  inhabitants  of 
Louisiana  enjoy  all  the  advanta£;es  of  American 
citizens,  in  common  with  their  brethren  in  their 
sister  states,  when  their  titles  are  decided  by 
the  tribunals  of  the  state.    Ibid. 

106.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the.  treaty  of  cession ;  and  it  cannot  be 
coostnied  to  give  appellate  jurisdiction  to  the 
court  over  all  questions  of  title  between  the 
citizens  of  Louisiana.     Ibid. 

107.  The  patent  granted  to  the  claimants  of 
the  land  did  not  profess  to  destroy  any  previous 
existing  title,  nor  could  it  so  operate.  The  patent 
u-as  issued  under  the  act  of  May,  1820.  entitJed 
"an  act  supplementary  to  the  several  acts  for 
the  adjustment  of  land  titles  in  the  state  of 
Looisiajia.''  That  act  confirms  the  titles  to 
vhich  it  applies, '' against  any  claim  on  the  part 
of  the  United  States.''  The  title  of  the  city  of 
New  Orleans  could  not  be  affected  by  this  con- 
firmation.   Ibid. 

108.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient  if  it  appears  from  the  record  that 
aa  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued;  or  the  decision  of  the 
state  court  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  statute.  Davis 
r.  Packard  md  oihersj  6  Peters,  41. 

109.  In  the  court  for  the  correction  of  errors, 
in  the  state  of  New  York,  the  plaintiff  in  error 
assigned  as  an  error  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  lime 
the  action  was  brought,  and  continued,  consul- 
general  in  the  United  States  of  the  King  of 
Saxony;  and  as  such,  should  have  been  im- 
pleaded in  some  district  court  of  the  United 
otatesj  and  the  supreme  court  in  New  York  had 
no  jurisdiction  in  the  suit ;  no  plea  to  the  juris- 
diction was  tendered  in  the  case  until  it  was 
before  the  court  of  errors;  and  in  that  court,  the 
iact  that  the  plaintiff  in  error  was  the  consul- 


general  of  the  King  of  Saxonv,  was  not  denied : 
the  court  of  errors  in  the  aecree  say,  having 
examined  and  fully  considered  the  causes  as- 
signed for  error,  they  affirm  the  judgment  of  the 
supreme  court.    This  was  deciaing  against  the 

Sri  vi lege  set  up  under  the  act  of  congress,  which 
eclares.  that  the  district  courts  of  the  United 
States  snail  have  jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against 
consuls  and  vice-consuls.    Ibid. 

110.  The  twenty-fifth  section  of  the  judiciary 
act  of  1789,  confers  appellate  jurisdiction  on  the 
supreme  court  from  mial  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases :  first,  where 
is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their 
validity ;  secondly,  where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under  any  state,  on  the  ^und  of  their 
being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is 
in  favour  of  such,  their  validity ;  thirdly,  where 
is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty  or  sta- 
tute of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  exemption  specially  set  up  or 
claimed  by  either  party,  under  such  clause  of 
the  said  constitution,  treaty,  statute,  or  commis- 
sion. The  section  then  goes  on  to  provide  that 
no  other  error  shall  be  assigned  or  regarded  as 
a  ground  of  reversal  in  any  such  cases  as  afore* 
said,  than  such  as  appears  upon  the  face  of  the 
record,  and  immeaiately  respects  the  before- 
mentioned  questions  of  validity  or  construction 
of  the  said  constitution,  treaties,  statutes,  com- 
missions, or  authorities  in  dispute.  CrotDtU  v. 
Randelly  10  Peters,  368. 

111.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  011789,  it  has  been  nniiormly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record :  first,  that  some 
one  of  the  questions  stated  in  the  section  did 
arise  in  the  court  below ;  and  secondly,  that  a 
decision  w^as  actually  made  thereon  by  tne  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  sufficient 
to  show  that  such  a  question  might  have  oc- 
curred, or  such  a  decision  might  have  been  made 
in  the  court  below.  It  must  be  demonstrated 
that  they  did  exist  and  were  made.    Ibid. 

112.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  de- 
cision eiven  by  the  court  below,  on  the  very 
point;  but  that  it  is  sufficient,  if  it  is  clear  from 
the  facts  stated,  by  just  and  necessary  inference, 
that  the  question  was  made ;  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judg- 
ment pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgment.    Ibid, 
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113.  In  6fd»r  to  bring  a  ease  for  a  writ  of  error 
or  an  appeal  fo  tlie  supreme  cour^  from  a  court 
of  the  highest  jarisdiction  of  any  of  the  slates, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record : 
1st.  That  some  one  of  the  questions  stated  ill 
that  section  did  arise  in  the  state  court.  2d.  That 
the  (juestion  was  decided  by  the  state  court,  as 
required  in  the  same  section.  It  is  not  neces- 
sary that  the  question  should  appeiar  on  the  re- 
cord to  hare  been  raised,  and  the  decision  made 
hi  direct  and  positire  terms,  ipsissimus  verbis, 
but  it  is  sufficient  if  it  appears  by  clear  and  ne- 
cessary intendment  that  tne  question  must  have 
been  raised,  and  must  have  been  decided  in 
Order  to  have  induced  the  judgment.  It  is  not 
sufficient  to  show,  that  a  question  might  have 
arifen  or  been  applicable  to  the  case,  unless  it 
is  farther  shown  on  the  record  that  it  did  arise, 
and  was  applicable  by  the  state  court  to  the  ease. 

114.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  state  is  drawh  in  question,  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States^  and  the  decision  has 
b^en  in  fitvodr  6f  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  this 
CQurt,  that  it  should  distinctfy  appear  that  the 
title  or  right  of  the  party  depended  upon  the 
statute.  Williams  r,N<ririSi  12  Wheat.  117;  6 
Cond.  Rep.  462. 

1 15.  New  York. — ^The  plaintiiTin  error  claimed 
to  recover  the  land  in  controvetsy^  having  de* 
rived  his  thle  under  a  patent,  granted  by  the 
state  of  New  York  to  John  Cornelius.  He  in- 
listed  that  the  patent  created  a  contract  between 
the  state  and  the  patentee,  his  heirs  and  as^ 
signs,  that  they  should  enjoy  the  land,  free  from 
%ny  legislative  reflations  to  be  made  in  viola- 
tion of  the  constitution  of  the  state ',  and  that 
an  act  passed  by  the  legislature  of  New  York, 
subsequent  to  the  patent,  did  violate  that  con- 
tract. Under  that  act,  commtssioneiv  were  ap- 
pointed to  investkrate  the  contending  titles  to  all 
the  lands  held  under  such  patents  as  that  granted 
to  John  Cornelius,  and  by  their  proceedings, 
without  the  aid  of  a  jnry.  the  title  ot  the  defend- 
ants in  error  was  establisned  asainst  and  defeat- 
ed the  title  under  a  deed  made  by  John  0)rne- 
lius,  the  patentee,  and  which  deed  was  executed 
Under  the  patent.  By  the  court : — ^This  is  not  a 
case  within  the  clause  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  pass- 
ing laws  which  shall  impair  the  obligation  of 
contracts.  The  only  contract  made  by  the  stato, 
is  a  grant  to  John  Cornelius,  his  heirs  and  assigns, 
of  the  land.  The  patent  contains  no  covenant 
to  do  or  not  to  do  any  further  act  in  relation  to 
the  land ;  and  the  coiitt  are  not  inclined  to  create 
a  contract  by  implication.  The  act  of  the  legis- 
lature of  New  York  doel  not  attempt  to  take  the 
land  from  the  patentee ;  the  grant  remains  in  full 
etecX;  and  tne  proceedings  of  the  commis- 
sioners under  th^  law,  operated  upon  titles  de- 
rived under  and  not  aaversely  to  the  patent. 
Jackson  y.  tampkirs,  8  Peters'  Rep.  280. 

116.  The  mother  of  Aspasta,  a  coloured  wo- 
man, was  bom  a  slave  at  KaskMias,  in  Illinois, 


previous  to  ndT,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  vras  bora  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  w  that  torritorv.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to 
be  free^  under  the  ordinance  "ibr  the  govern- 
ment or  the  territory  of  the  United  Slates  north- 
west of  the  river  Onio,"  passed  ISth  July,  1787. 
The  supreme  court  of  Afisaouri  decimd  th^ 
Aspasia  was  free;  and  Menard,  who  claimed 
her  as  his  slave,  brought  a  writ  of  error  mider 
the  twenty-fifth  section  of  the  act  of  1789,  dain- 
ing  to  reverse  the  judgment  of  that  court.  Held, 
that  the  case  is  not  within  the  provisioDS  of  the 
twenty-fiAh  Section  of  the  act  of  1789.  Menard 
V.  Aspasia,  6  Peters,  505. 

117.  The  provisions  of  the  compact  which  re* 
late  to  "property"  and  to  "rights/'  are  general 
They  refer  to  no  specific  property  or  class  of 
rights;  it  is  impossible,  thereiore,  judicially,  to 
limit  their  application.  If  it  were  admitted  that 
Aspasia  is  tne  property  of  the  plaintiff  in  error, 
ana  the  supreme  court  were  to  take  juiiedictioi} 
of  the  cause  under  the  proyisions  of  the  ordi- 
nance, must  they  not  on  the  same  ground  inter- 
pose tneir  jurisdiction  in  all  other  controversies 
respecting  property,  which  was  acquired  in  the 
north-western  territory  ?    Ibid, 

118.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  wouki 
seem  that  a  ri^ht  to  the  involuntary  service  of  an 
individual  could  not  have  had  its  source  in  that 
instrument.  It  declares  that  "there  shall  not 
be  slavery  nor  involuntary  servitude  in  the  ter- 
ritory*'' If  this  did  not  destroy  a  vested  right 
in  slaves,  it  at  least  did  not  create  or  strengthen 
that  right.    Ibid. 

119.  If  the  decision  of  the  snpreme  court  of 
Missouri  had  been  against  Aspasia,  it  might 
have  been  contended  Jut  the  revising  power  of 
this  court,  under  the  Mfenty-fifth  section  of  the 
judiciary  act,  could  be  exercised.  In  such  a 
case  the  decision  would  have  been  against  the 
express  provision  of  the  ordinance  in  favour  of 
liberty ;  and  on  that  ground,  if  that  instrument 
could  be  considered  under  the  circumstances  ai 
an  act  of  consress,  within  the  25th  section,  the 
jurisdiction  of  the  supreme  court  would  be  un- 
questionable. But  the  decision  was  not  against, 
but  in  favour  of  the  express  provisions  of  the 
ordinance.    Itrid. 

120.  The  general  provision's  of  the  ordinance 
of  1787,  as  to  the  rignts  of  property,  cannot  give 
jurisdiction  to  the  court.  They  ao  not  come 
within  the  twenty-iifth  section  of  the  judiciary 
act.    ibid. 

121.  The  case  of  Fisher's  lessee  t.  Cockeiell, 
was  a  writ  of  error  to  the  court  of  appeals  of  the 
state  of  Kentucky^  to  review  a  decision  of  that 
court,  affirming  a  judgment  of  the  Union  count v 
court  of  that  state,  as  to  the  validitv  of  a  law  of 
that  state^  called  the  occupying  claimant  law. 
The  validity  of  the  hiw  restea  upon  the  question 
of  its  opposition  to  the  compact  between  Viiinnia 
and  Kentucky,  relative  to  lands  or^nallr  ia 
Virsinia,  and  the  compact  of  the  state  of  Ken- 
tuny.    The  proceedings  of  the  court  of  tJniw 
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^Qimty  did  not  ahow  that  the  compa/ct  wa^ 
hfoo^t  befoce  the  court,  and  the  allegation  that 
the  plaiDtiff  relied  oa  the  compact  between 
those  states^  waa  tot  nuuie  in  the  coart  of  ap- 
peals. In  tlie  court  of  Union  county,  the  ques- 
tion  of  the  validity  of  the  compact  was  not  pre- 
fented.  Md^  that  this  was  not  a  case  for  a  writ 
of  error  to  the  sopremf  court,  under  the  25th 
sectioQ  of  the  judiciary  act  of  178d.  Lessor  of 
Fisher  r.  Cockerdl,  5  Peters,  24$. 

122.  In  delirering  the  opinion  of  the  supreme 
ODurt  in  the  case  of  Fisaer  o.  Cockerel!,  Mr. 
Chief  Justice  Marshall  said :  '<  In  the  ailment, 
the  court  has  been  admonished  of  the  jealousy 
with  which  the  states  of  the  Union  view  the  re- 
Tiaing  power,  intrusted  by  the  constitution  and 
Jaws  of  the  United  States  to  this  tribunal.  To 
obeenrations  of  this  character  the  answer  uni- 
formly has  been,  that  the  course  of  the  judicial 
department  is  marked  out  by  law:  we  must 
tr»d  the  direct  and  narrow  path  prescribed  for 
na.  As  this  court  has  never  grasped  at  ungranted 
jarisdiction,  so  it  will  never,  we  trust,  shrink 
from  that  which  is  conferrea  upon  it."  Ibid. 
249. 

3.  AppeUaie  Jurisdictionj  as  qfftcUd  by  the  Awunmt 
or  Vdtu  in  Controversy  in  the  Cause* 

123.  The  words,  '^  matter  in  dispute,"  in  the 
act  of  congress,  respecting  appeals  to  the  su- 
preme court  of  the  united  States,  seem  appro- 
priated to  civil  causes,  where  the  subject  in  con- 
test is  of  a  value  beyond  the  sum  mentioned  ip 
the  act.  But  in  criminal  cases  the  question  is, 
the  guilt  or  innocence  of  the  accused  ]  and  al- 
though he  may  be  fined  upwards  of  one  hundred 
dollars,  yet  that  is,  in  the  eye  of  the  law,  a  pun- 
i^ment'for  the  offence,  and  not  the  particular 
object  of  the  suit.  V.  8,  v,  Moore^  3  Cranch, 
159;  1  Cond.  Rep.  480. 

124.  The  verdict  or  judgment  does  not  ascer- 
tain the  ^ue  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy ;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute,  regulating  the 
jurisdiction  of  the  supreme  court  in  writs  of  error 
and  appeals,  point  emphatically  to  this  criterion : 
and  in  common  understanding,  the  penalty  of 
the  bond,  and  not  the  thing  paid,  constitutes  the 
matter  in  dispute  between  the  parties.  The 
nature  of  the  case  must  guide  the  court,  and 
whenever  the  law  makes  a  rule  it  must  be 
obeyed.  Wilson  v.  Daniel^  3  Dall.  401 ',  1  Cond. 
Bep.  135. 

125.  Where  the  value  pf  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 
up  by  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove  the  same,  on  notice  to  the 
opposite  party.  IThe  writ  of  error  not  to  be  a 
supersedeas.  Course  y.  SUad^s  J^xV.,  4  Dall. 
12 ;  1  Cond.  ^p.  ^17.  Willi4fmson  v.  Kincaid^ 
4  Dall.  20;  1  Cond.  Rep.  $15.  ' 

12€.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  give9  of  the  value  of  the  matter 
iia  dispute,  in  a  case  brought  up  on  a  writ  of 
enor  or  by  ajmpeal.  The  united  Slates  v.  The 
JlnglThionetar., 4 Cranch, 216;  2Cond.Rep.91. 


127.  After  deciding  the  value  of  the  sum  in 
controversy,  by  the  weight  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cause  for  the  party  to  produce  further  evidence 
on  the  subject,    ibid, 

128.  The  phiintiff  below  claimed  more  than 
2000  dollars,  in  his  declaration,  but  obtained  a 
verdict  for  a  less  sum.  The  appellate  jurisdic- 
tion of  the  supreme  court  depends  on  the  sum 
or  value  in  dispute  between  the  parties,  as  the 
case  stands  upon  the  writ  of  error  in  this  court ; 
not  on  that  which  was  in  dispute  in  the  circuit 
court.    Gordon  v.  Ogden^  3  Peters,  33. 

129.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the.  sum  the  declaration 
shows  to  be  doe  may  still  be  recovered,  should 
the  judgment  for  a  smaller  sum  be  reversed; 
and  consequently  the  whole  sum  claimed  is  in 
dispute.    Ibid, 

130.  But  if  the  writ  of  error  be  brought  by  the 
defendant  in  the  original  action,  the  judgment 
of  the  supreme  couft  can  only  amrm  that  of  the 
circuit  court,  and  consequently  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute 
between  the  parties.    Ibik, 

131.  Where  the  verdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  than  $2000,  and 
the  defendant  prosecutes  the  writ  of  error,  the 
supreme  court  has  ho  jurisdiction ;  although  the 
demand  of  the  plaintiff  in  the  suit  exceeds  $2000. 
Smith  V.  Honeyj  3  Peters,  462. 

132.  Where  the  action  is  in  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  the  value,  will  fix  the 
same  for  jurisdiction.  Brown  v.  Barry^  3  Dall. 
365;  1  Cond.  Rep.  165. 

133.  The  appraisement  of  property  in  contra- 
versy,  made  oy  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  vsilue;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  examinedl 
viva  voce  m  open  court.  The  United  States  v. 
The  Brig  Union^  4  Cranch,  216;  2  Cond.  Rep. 
91. 

134.  In  replevin,  if  it  be  soods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made 
is  the  value  in  controversy ;  and  if  the  writ  be 
issued  to  try  the  title  to  the  property,  it  is  in  the 
nature  of  detinue,  and  the  value  of  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the 
supreme  court  has  jurisdiction.  Peyton  v.  Ro- 
hertson^  9  Wheat.  527;  5  Cond.  Rep.  660. 

135.  The  value  of  tne  interest  a  guardian  hap 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.  It  has  no  dis* 
tinct  value  amounting  to  a  sufficient  sum  to  give 
jurisdiction  in  an  appeal  from  the  circuit  court 
of  Alexandria  to  the  supreme  court.  RitchM  v. 
MaurOf  2  Peters,  243. 

136.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  delendaiit,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error  in 
the  supreme  court  of  the  United  States,  is  tho 
sum  claimed  as  dapiages  in  the  declaration, 
Cooke  V.  Woodrowj  5  Cranch,  13;  2  Cond.  Rep. 
173. 
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137.  Upon  a  writ  of  error  to  the  circait  court 
for  the  District  of  Columbia,  the  supreme  court 
has  no  jurisdiction  if  the  sum  awarded  be  less 
than  one  hundred  dollars;  although  a  greater 
sum  may  have  been  originally  claimed.  [Note. 
— On  the  2d  April,  1816,  congress  passed  an  act 
limiting  the  jurisdiction  of  the  supreme  court  in 
cases  of  appeal  in  the  District  of  Columbia,  to 
sums  exceeding  one  thousand  dollars,  unless  in 
some  cases,  on  the  special  allowance  of  a  justice 
of  the  supreme  court.]  Wise  ^  Lynn  v.  The 
Columbia  Turnpike  Company^  7  Cranch,  276  ]  2 
Cond.  Rep.  489. 

138.  In  deciding  whether  the  matter  in  dis- 
pute be  sufRcient  to  sustain  the  jurisdiction  of 
the  supreme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond,  and  not  upon  the 
penalty.  Tke  U.  S.  v.  M^Dotoellj  4  Cranch,  316 ; 
2  Cond.  Rep.  122. 

139.  District  of  Columbia.  The  plaintiff  claim- 
ed, in  his  declaration,  the  sum  of  one  thousand 
two  hundred  and  forty-one  dollars,  and  laid  his 
damages  at  one  thousand  dollars ;  a  general  ver- 
dict having  been  given  against  him,  the  matter 
in  dispute  is  the  sum  he  claims.  The  court  can- 
not judicially  take  notice,  that  by  computation, 
it  may  possibly  be  made  out  as  matter  of  infer- 
ence, from  the  plaintifT's  declaration,  that  the 
claim  maybe  less  than  one  thousand  dollars; 
much  less  can  it  take  such  notice  in  a  case  where 
the  plaintiff  might  be  allowed  interest  by  a  jury. 
so  as  to  swell  the  olaim  beyond  one  thousana 
dollars.    Scott  ▼.  Lunt^s  AdmW.j  6  Peters,  349. 

140.  The  declaration  was  for  a  balance  of  ac- 
counts of  nine  hundred  and  eighty-eight  dollars 
and  ninety-four  cents,  and  the  ad  damnum  was 
laid  at  two  thousand  dollars.  The  bill  of  excep- 
tions showed  that  the  United  States  claimed 
interest  on  the  balance  due  them.  Under  such 
circumstances,  it  is  no  objection  to  the  jurisdic- 
tion, that  the  bill  of  exceptions  was  taken  by  the 
counsel  for  the  United  States,  to  a  refusal  of  the 
court  to  grant  an  instruction  asked  by  the  United 
States,  which  was  applicable  to  certain  items  of 
credit  only  claimed  by  the  defendant,  which 
would  reduce  the  debt  below  the  sum  of  one 
thousand  dollars.  The  court  cannot  judicially 
know  what  influence  that  refusal  had  upon  the 
amount  required  to  give  the  supreme  court  juris- 
diction, on  a  writ  of  error  to  the  circuit  court  of 
the  District  of  Columbia.  The  United  States  v. 
M^Daniel,  7  Peters,  1. 

141.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration;  the  practice  of  the 
supreme  court  and  of  the  courts  of  the  United 
States  has  been,  to  allow  the  value  to  be  given 
in  evidence.   Ex  parte  Bradstreet,  7  Peters^  634. 

See  SupREMS  Court  of  ths  United  States. 


APPEARANCE. 

1.  An  appearance,  by  attorney,  cures  all  irre- 
gularity in  the  original  process.  Knox  etal,y. 
Sumners  et  al.,  3  Cranch,  496 ;  1  Cond.  Rep.  607. 

2.  The  eleventh  section  of  the  judiciary  act 


of  24th  September,  1789,  which  relates  to  a  ser 
vice  of  process,  is  not  the  denial  of  jurisdiction, 
but  the  grant  of  a  privilege  to  the  defendant  not 
to  be  sent  out  of  the  state  where  he  resides,  un- 
less he  shall  be  served  with  process  in  the  state 
where  the  suit  is  brought.  But  the  defendant 
may  waive  that  privilege,  by  a  voluntary  appear- 
ance :  yet,  if  he  plead  |he  fact  of  his  not  having 
been  served  with  process  within  the  state  where 
the  cause  has  been  commenced,  and  the  caose 
is  set  down  for  a  hearing  on  this  plea,  on  the 
equity  side  of  the  court,  the  docket  entries,  show- 
ing a  prior  appearance  by  a  solicitor  of  the  conrt, 
cannot  be  taken  notice  of.  Harrison  et  al.  v. 
Thomas  Rowan  and  Wife^  1  Peters'  C.  C.  R.  489. 

3.  Where,  in  a  suit  against  a  state,  process 
having  been  duly  served,  the  state  neglected  to 
appear,  this  court  will  proceed  ex  parte.  Hviffr 
V.  The  State  of  South  Carolina,  3  Dall.  339. 

4.  Where  a  citation  has  not  been  served  thirty 
days  before  the  session  of  the  supreme  court,  the 
court  will  not  take  up  the  cause  until  the  thirty 
days  have  expired,  unless  the  defendant  in  erroi 
shall  appear.  Lloyd  v,  Alexander,  1  Cranch,  365; 
1  Concf.  Rep.  334. 

5.  Where  there  is  no  appearance  for  the  piain- 
ti£f  in  error  in  the  supreme  court,  the  defendant 
may  have  the  plaintiff  called,  and  dismiss  the 
writ  of  error,  or  may  open  the  record,  and  pray 
for  an  affirmance ;  and  in  such  case,  costs  go  of 
course.  MontaUtT,  Murray ^  3  Cranch,  249;  1 
Cond.  Rep.  516. 

6.  Where  a  writ  of  error  is  served,  when  in 
full  force,  and  the  writ  is  returned,  though  not 
at  the  first  term,  the  appearance  ot  the  defend- 
ant in  error  waives  all  objection  to  the  irregu- 
larity of  the  return.  Wood  y.  Lide,  4  Cnuich, 
180;  2  Cond.  Rep.  76. 

7.  The  appearance  of  the  defendants  to  a 
foreign  attacnment  in  a  circuit  court  of  the 
United  States,  in  a  circuit  where  they  do  not  re- 
side, is  a  waiver  of  all  objections  to  the  non-ser- 
vice of  process  on  them.  Pollard  v.  Dwightj  4 
Cranch,  421 ;  2  Cond.  Rep.  157. 

8.  If  two  or  more  persons  are  sued  in  a  joint 
action,  the  plaintiff  cannot  proceed  to  obtain 
judgment  against  one  alone,  but  must  wait  until 
the  others  have  been  served  with  process,  or 
have  been  proceeded  against  as  far  as  the  law 
authorizes,  for  the  purpose  of  compelling  ai 
appearance.  Barton  y.  Petit  fy  Bayard,  7  Cruich, 
194 ;  2  Cond.  Rep.  471. 

9.  If  the  counsel  on  neither  side  appear  when 
the  cause  is  called,  the  writ  of  error  will  be  dis- 
missed. Rodford  y.  Craig,  5  Crancl^  289;  2 
Cond.  Rep.  260. 

10.  By  the  law  of  Virginia,  the  plaintiff  is 
not  bound  to  declare,  until  all  the  defendants 
have  appeared,  or  the  suit  be  abated  as  to  such 
as  have  not  appeared.  Barton  v.  Petit  ^  Boyad, 
7  Cranch,  194;  2  Cond.  Rep.  741. 

11.  At  January  term^  1831,  an  order  was 
made,  gvrmg  the  state  of  New  York  leave  to 
appear  on  the  second  day  of  that  term,  and 
answer  the  complainants'  bill;  and  if  there 
should  be  no  appearance,  that  the  court  would 
proceed  to  hear  tne  cause  on  the  part  of  the  com« 
plainantsj  and  to  decree  on  the  matter  of  tbs 
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bilL  On  the  first  day  of  the  term  a  demurrer  to 
the  complainants'  bill  was  filed,  which  was 
signed  "  Green  C.  Bronson,  attorney-general  of 
New  York."  No  other  appearance  was  entered 
on  the  part  of  the  defendants.  By  the  court — 
The  demurrer  filed  in  the  case  by  the  attorney- 
general  of  New  York,  he  being  a  practitioner  m 
this  court,  is  considered  as  an  appearance  for  the 
state.  If  the  attorney-general  did  not  so  mean 
it,  it  IB  not  a  paper  which  can  be  considered  as 
in  the  cause,  or  be  placed  on  the  files  of  the 
court.  The  demurrer  being  admitted  as  con- 
taining an  appearance  by  the  state  of  New  York, 
it  amounts  to  a  compliance  with  the  order  of  the 
court.  The  Suae  of  New  Jersey  v.  The  People  of 
the  Stale  of  New  York,  6  Peters,  823. 

12.  It  is  unnecessary  for  an  attorney  or  solici- 
tor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States^  or  other  corporation,  to  produce  a 
warrant  of  attorney  under  the  corporate  seal. 
Osbom  y.  Bank  of  the  United  Slates^  9  Wheat. 
738;  5  Cond.  Rep.  741. 

13.  A  citizen  of  New  Hampshire  sued  a  cor- 
poration established  by  a  statute  in  Connecticut, 
m  the  circuit  court  of  New  Hampshire ',  the  cor- 
poration having  entered  a  general  appearance. 
It  was  held,  that  the  objection  to  tne  service 
under  the  eleventh  section  of  the  judiciary  act 
of  1789,  ch.  20,  was  waived.  Flanders  v.  JEtna 
Ins.  Co.,  3  Mason,  158. 

14.  An  attachment  is  the  usual  process  to 
bring  a  party  into  court  where  he  has  not  made 
a  true  return ;  and  if  he  is  present  in  court,  no 
such  process  is  necessary:  but  the  court  may 
pass  an  order  directing  nim  immediately  to 
answer  interrogatories.  U,  S,  v.  Greeny  3  Mason, 
482. 

15.  It  is  not  a  contempt  of  court  to  serve  a 
person,  while  attending  at  the  court  as  a  party  in 
a  cause,  or  as  a  witness,  with  a  summons.  The 
privilege  extends  to  exemption  from  arrest,  and 
no  further.  Blight  v.  Fisherj  I  Peters'  C.  C.  R.  41. 

16.  There  is  no  act  of  congress  which  author- 
izes a  circuit  court  to  issue  a  compulsory  process 
to  the  district  court  for  the  removal  ot  a  cause 
from  that  jurisdiction,  before  a  final  iodsment. 
If  a  certiorari  issue  in  such  a  case,  the  district 
court  may  and  ought  to  refuse  obedience  to  it ; 
and  after  the  cause  is  removed,  either  party  may 
move  for  a  procedendo  to  pursue  the  cause  in  the 
district  court,  as  if  the  record  had  not  been  re- 
moved. But  if,  instead  of  taking  advantage  of 
this  irregularity^  the  defendant  enter  his  appear- 
ance in  the  circuit  court,  take  defence,  and 
plead  to  issue,  it  is  too  late,  after  verdict,  to 
object  to  the  irreg^ularity.  Tne  cause  will  be 
considered  as  an  original  one  in  the  circuit  court, 
made  so  by  consent  of  parties,  even  though  no 
declaration,  de  novo,  should  be  filed.  Patterson 
V.  The  UntUd  StaUs,  2  Wheat.  221 ;  4  Cond. 
Rep.  98. 

17.  If  the  defendant  does  not  appear  or  give 
special  bail,  the  appearance  bail  may  defend  the 
suit,  and  is  liable  to  the  same  judgment  as  the 
defendant  would  have  been  liable  to :  but  the 
defendant  cannot  appeal  and  consent  to  a  refer- 
ence, the  report  and  judgement  on  which  is  to 
Innd  the  appearance  oi  bail,  as  well  as  himself; 
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Such  a  joint  judgment  is  erroneous,  and  will  be 
reversea.  Barile  v.  Coleman,  6  Wheat.  475  5 
Cond.  Hep.  142. 

18.  Where  there  are  several  defendants  en- 
titled on  appearance  to  remove  a  cause  from  a 
state  court  mto  the  circuit  court  of  the  United 
States,  some  of  whom  have  appeared,  and  others 
of  the  defendants  in  the  suit  nave  not,  the  cause 
cannot  be  removed  by  those  who  have  appeared. 
But  this  rule  is  only  in  cases  where,  Irom  the 
subject-matter  of  the  suit,  the  decree  must  bl 
joint.  Ward  v.  Arredondo,  1  Paine's  C.  C.  R. 
410. 

19.  Difierent  defendants  cannot  remove  the 
cause,  or  appear  in  the  circuit  court  at  difierent 
times,  where  their  appearance  is  entered  at 
difierent  times  in  the  state  court.    Ibid. 

20.  Where  some  of  the  defendants  have  re- 
moved the  cause  regularly  into  the  circuit  court, 
from  the  state  court,  others  cannot  enter  an 
original  appearance  in  the  circuit  court.    Ibid, 

21.  The  circuit  court  can  remand  the  cause,  in 
case  the  defendants  do  not  all  eventually  appear. 
Ibid. 

22.  A  state  court  cannot  order  an  appearance 
to  be  entered,  nunc  pro  tunc,  so  as  to  entertain 
a  motion  for  removal.    Ibid, 

23.  Where  the  defendant's  appearance  has 
been  entered  in  the  state  court  two  terms  before 
he  filed  his  petition  to  remove  the  cause  from 
the  state  court,  notwithstanding  the  state  court 
allowed  the  petition  to  be  filed,  nunc  pro  tunc, 
the  circuit  court  will  not  permit  the  cause  to  be 
docketed.  Gibson  v.  Johnson,  1  Peters'  C.  C.  R.  44. 

34.  A  party  cannot  be  arrested  in  Pennsyl- 
vania, on  attachment  from  the  circuit  court  of 
Rhode  Island,  for  contempt  in  not  appearing  in 
that  court,  after  a  monition  served  on  him  in 
Pennsylvania  to  answer  in  a  prize  cause  depend- 
ing  in  the  circuit  court  of  Rhode  Island.  Ex 
parte  Graham,  3  Wash.  C.  C.  R.  456. 

25.  After  aue  service  of  the  subpcBna,  in  a 
suit  against  a  state,  the  state  which  is  complain- 
ant has  a  right  to  proceed,  ex  parte,  in  a  suit 
against  a  state ;  anci  if,  after  the  service  of  an 
oraer  of  the  court  for  the  hearing  of  a  cause, 
there  shall  not  be  an  appearance,  the  court  will 

Sroceed  to  a  final  hearing.    The  State  of  New 
ersey  v.  The  State  of  New  York,  5  Peters,  284. 

26.  The  practice  of  the  supreme  court  has 
uniformly  been,  since  the  seat  of  government 
was  removed  to  Washington,  for  the  clerk  of  the 
court  to  enter,  at  the  first  term  to  which  any 
writ  of  error  or  appeal  is  returnable,  in  cases  in 
which  the  United  States  are  parties,  the  appear- 
ance of  the  attorney-general  of  the  United 
States.  This  practice  has  never  been  objected 
to.  The  practice  would  not  be  conclusive 
against  the  attorney-general,  if  he  should,  at  the 
first  term,  withdraw  his  appearance,  or  move 
to  strike  it  ofi".  But  if  he  lets  it  pass  for  sne  term, 
it  is  conclusive  upon  him  as  to  an  appearance. 
Tlie  decisions  of  the  court  have  uniformly  been, 
that  an  appearance  cures  any  defects  in  the 
forms  of  process.  Farrar  ^  Brown  v.  The 
United  States,  3  Peters,  459. 

27.  The  Bubpcena  issued  on  the  filing  of  a  bill, 
in  which  the  state  of  New  Jersey  were  com* 
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olainants,  and  the  state  of  New  York  wore  de* 
fendaot^,  was  eenred  upon  the  goveroor  and 
attorney-general  of  New  York  sixty  days  before 
the  return  day,  the  day  of  servioe  and  return  in- 
elusive.  This  being  irregular,  a  second  subpGsna 
issued,  which  was  served  on  the  sovemor  of 
New  York  only,  the  attomey-generu  being  ab- 
sent. There  was  no  other  appearance  b^  the 
state  of  New  York.  By  the  court — ^This  is  not 
like  the  case  of  several  defendants,  where  a  ser- 
^ce  on  one  might  be  good,  but  not  on  andher. 
flere  the  service,  prescribed  by  the  rule,  is  to  be 
on  the  governor  and  on  the  attomey-eeneral.  A 
service  on  one  is  not  sufficient  to  entifle  the  court 
to  proceed.  The  Slate  0/  Netfi  Jtrtey  v.  Tke 
Statt  of  New  York,  3  Peters,  461. 

28.  Upon  an  application!  by  the  oounsel  for 
the  state  of  New  Jersey,  tnat  a  day  might  be 
asaiflned  to  argue  the  question  of  the  jurisdictien 
of  the  supreme  court,  to  proceed  in  the  case  of 
The  State  of  New  Jersey  v.  Ilie  State  of  New 
York,  the  court  said  they  had  no  difRculty  in 
assigning  a  day.  It  mignt  be  as  well  to  fiv^ 
notice  to  the  state  of  New  York,  as  they  might 
employ  counsel  in  the  interim.  If,  indeed,  the 
aigument  should  be  merely  ex  parte,  the  court 
could  not  feel  bound  by  its  decision,  if  the  state 
of  New  York  desired  to  have  the  question  again 
aigned.    Ibid.  464. 

%9.  A  notice  was  given,  by  the  solicitors  for 
the  state  of  New  Jersey,  to  the  governor  of  New 
Yoik,  dated  the  12th  of  January,  1830,  stating 
that  a  bill  had  been  filed  on  the  eauity  side  of 
the  supreme  court,  by  the  state  of  New  Jersey, 
against  the  people  of  the  slate  of  New  York,  and 
tnst  OH  the  ISthof  February  following,  the  court 
would  be  moved  in  the  case  for  such  order  as 
the  court  might  deem  proper,  &c.  Afterwards, 
on  the  day  appointed,  no  oounsel  having  appear- 
ed for  the  state  of  New  York,  on  the  motion  of 
the  counsel  for  the  state  of  New  Jersey,  for  a 
sobpoBna  to  be  served  on  the  governor  and  attor- 
ney»geneml  of  the  state  of  New  York,  the  court 
said,  as  no  counsel  appears  to  argue  the  motion 
on  the  part  of  the  state  of  New  York,  and  the 
preoedent  for  granting  it  has  been  established 
upon  very  grave  and  solemn  argument,  the  eourt 
do  not  require  an  ex  parte  argument  in  fitvour 
of  their  authority  to  grant  the  subpoena^  but  will 
follow  the  precedent  neretofore  established.  The 
state  of  New  York  will  be  at  liberty  to  contest  the 
proceedings  at  a  future  time,  in  the  course  of  the 
cause,  if  they  shall  choose  so  to  do.    Ibid,  466. 

30.  In  the  case  of  The  State  of  Rhode  {slipid  «. 
The  Commonwealth  of  Massachusetts,  the  court 
said:  <'It  has  been  eontended  that  this  eourt 
oannot  proceed  in  this  cause  without  some  pro- 
oess  ana  rule  of  decision  prescribed,  appropriate 
to  the  case :  but  no  question  on  process  can  arise 
on  these  pleadings :  none  is  now  necessary,  as 
the  defeiUant  hw  appealed  and  plead,  which 
plea  in  itself  makes  the  firat  point  in  (he  eas^^ 
without  anv  additional  proceeding;  that  is,  whe- 
&er  the  plea  shall  be  allowed,  if  sufficient  in 
law.  to  bar  the  complaint,  or  oe  overruled,  as 
not  being  a  bar  in  law,  though  true  in  fact."  Tki 
State  of  Rkodi  Idand  v.  ne  Commonwdth  of 
MvmckuMetts,  12  Peters,  656. 


31.  The  state  of  Mass&cbusetts,  after  having 
appeared  to  process  issued  against  her^  at  the 
suit  of  the  state  of  Rhode  Island,  on  a  bdl  filed 
for  the  settlement  of  boundary,  and  ^fter  having 
filed  an  answer  and  plea  to  tne  bill,  and  havioff 
^led  in  a  motion  to  disa^iss  the  bill  for  want  of 
jurisdiction;  was^  on  motion  of  her  couose^ 
allowed  to  withdraw  her  appearance.  Tke  Com- 
monweaUk  of  Masiochusetts  v.  Tke  State  of  RkodA 
I^and,  12  Peters.  757. 

See  JvaismcTiov. 


APPRAISEMENT. 

1.  An  appraisemeut  made  by  three  sworn 
ai^fimisers,  under  the  prder  of  the  district  judge, 
is  not  conclusive  as  to  the  value ;  but  is  better 
evidence  of  it  than  the  opinion  of  a  single  wit- 
ness eiamined  viva  voce  in  open  court.  The 
UniUd  States  v.  The  Union  et  at,,  4  Crancb,  216; 
2Cond.  Rep.  91. 

9.  An  extent,  under  the  statute  of  Massachu- 
setts of  1764,  upon  real  estate,  is  not  good,  unleai 
it  appear,  by  the  return,  that  all  the  appraiser! 
were  sworn,  nor  unless  all  the  appraisers  concar 
in  the  appraisement.  But  it  is  not  necessary  to 
the  valiaity  of  the  levy,  as  between  the  parties 
and  their  privies,  that  tne  levy  should  be  repord* 
ed  within  the  tnree  months  prescribed  by  the 
statute,  nor  that  a  certificate  01  the  appraisement 
should  be  made  and  signed  by  the  appraisers. 
It  IS  sufficient  that  the  officers'  return  contains  all 
the  facts,  to  make  the  levy  valid.  United  States 
V.  Slaiey  2  Mason's  C.  C.  R.  71. 

3.  An  appraisement  regulariy  made  under  the 
act  of  18th  April,  1818,  ch.  74,  for  the  purpose 
of  ascertaining  the  value  of  goods  subject  to  an 
ad  valorem  duty,  is  conclusive  as  to  the  value  on 
which  the  duly  is  to  be  estimated,  and  no  evi- 
dence will  be  admitted  to  prove  that  the  actual 
cost  or  value  was  different.  Tappan  v.  Tke 
United  StateSf  2  Mason's  C.  C.  R.  393. 

4.  The  act  of  18th  April,  1818,  Statutes  of 
the  United  States  at  Large,  vol.  3,  433,  for  the 
purpose  of  ascertaining  tM  value  of  goods  ^b* 
ject  to  an  ad  valorem  duty,  is  strictly  constitu- 
tional. But  it  has  not  changed  the  basis  on 
which  the  value  of  goods  is  ordinarily  to  be 
estimated.  Tlie  actuafcost  is  still  the  true  basis; 
and  an  araraisement  under  the  11th  section  li 
never  to  oe  ordered  by  the  collector,  unless  he 
personally  suspects  that  the  invoice  is  under- 
valued, for  that  section  applies  only  to  fraudulent 
invoices.    Ibid. 

6.  On  an  information  for  forfeiture  of  goods, 
subject  to  an  ad  valorem  duty,  the  appraisement 
of  the  public  appraisers  is  a  necessary  and  pre- 
paratory proceeding,  and  is  prima  facie  evidence. 
United  Statee  ▼•  Fourteen  Pacluiges,  1  Gilpin's  D» 
C.  R.  240. 

APPUCATION  OF  PAYMENTS  OF  MONEY. 

1.  If  the  debtor,  at  the  time  of  payment,  doe^ 
not  direct  to  which  account  the  payment  shall 
be  applied,  the  creditor  may,  at  any  time,  apply 
it  to  which  he  pleases.  Tke  Maifor  and  Conuiunr 
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diy  of  Meaemtdria  r,  Fmm^  H  ol.,  4  Cimaeh,  3 17 ; 
2  Ccmd.  Rep.  122. 

2.  CkettOMtancefl  may  oocur,  whieh  wouJd  be 
•qttiv^nt  to  an  eleclHMi  by  a  eredttor  a»  to  tlie 
iq^lieaiioii  of  a  payment ;  and  it  is  error  in  tlie 
ooort  to  direet  a  fkry^  ihal  if  Ihe  application  has 
Bot  been  Made  at  the  lime  of  oayment,  the  jacy 
nay  make  the  applicaiion  wnen  the  cauae  ia 
tried.    Ibid. 

3.  Where  there  are  itens  of  debt  and  eredit 
m  a  raaaittg  aeeoaat  betweea  the  postmaster* 
genemi  and  the  dejpaty  poetMasters,  in  the  ab* 
■ence  of  any  apeeifie  appropriation  by  either 
party,  the  eredite  are  to  be  applied  to  the  ^»- 
dtaige  of  the  debits  anteoedentjiy  dae^  in  the 
Older  of  die  acooimt.  Postmmier'^enirai'W.Fur^ 
Utj  4r».,  4  Maion'8  C.  C.  R.  ad3. 

4.  A  debtor  may  control,  at  will,  the  applioa- 
tion  of  hie  jiaymenta;  on  his  omitting  to  make 
Hie  ai^plieatioo,  it  deyolTos  on  his  ^editor.  If 
this  power  be  exeroised  by  neither,  the  law 
■Bakes  the  ^nplieationy  and  it  becomes  the  doty 
of  the  chancellor,  in  its  performance,  to  exercise 
m  sound  discretion ;  and  it  is  eqnitaUe  to  applT 
them,  fir^,  to  extinguish  those  debts  of  wlucfl 
Ihe  security  is  most  precarions.  Unktd  Siattt  v. 
Jemioirv  sf  oj.,  7  Granch,  572;  2  Cond. Rep.  611. 

6.  When  a  collector  of  reyenue  has  given  two 
bonds  for  his  official  conduct^  at  dinerent  pe- 
riods^ and  with  different  snretjes,  a  promise  Dy 
the  snperrisor  to  apply  his  payments  exdusirely 
to  the  discharge  of  the  first  bond,  although  some 
of  the  payments  were  for  money  coliected  and 
naid  after  the  second  bond  was  given,  does  not 
Dind  the  United  States,  and  does  not  amount  to 
an  application  of  the  paymenu  to  the  first  bond. 
Ibid. 

^.  Where  a  debtor^  owing  seveial  debts,  makes 
a  payment  to  a  creditor,  the  debtor  has  a  right 
to  api^y  it  to  what  debt  he  pleases ;  if  he  make 
no  specific  designation,  the  creditor  may  apply 
it  as  ne  pleases:  and  wnere  neither  party  appro- 
priates  it,  the  law  will  a|ppl^  it  according  to  its 
own  notion  of  the  intrinsic  justice  and  equity  of 
the  case.  Crtmn  t.  Ifoniuoft  H  d.,  1  Mason's 
C.  C.  R.  828. 

7.  The  comptroller  of  the  treasury  has  a  right 
to  direct  the  marshal  to  whom  be  shall  pay 
BEioney  reoeiyed  upon  an  execution  ^  and  a  pay- 
ment, acoording  to  snch  dirsotions,  is  good ;  and 
It  seems  he  may  avail  himself  m  it  upon  the 
trial,  without  having  submitted  it  as  a  claim  to 
the  accounting  officers  of  the  treasury.  Unktd 
AsTcf  V.  Odes  sr  ol^  9Chmick2l2:  80ond.Rep. 
•77. 

6.  A  person  owing  none^  under  distinct  con* 
Imets  has,  undoubtedly,  a  right  to  aoply  his  pay- 
nents  to  wltidiever  debt  he  may  cnoese.  This 
direction  may  be  evidenced  by  oircnmstanoes  as 
well  as  by  words;  and  a  positive  rafnsal  to  pay 
•ae  debt,  and  an  aeknowledament  of  another, 
with  die  delivery  of  the  sum  due  upon  it,  wonla 
be  such  a  oipcamstaaoe.  rsyioc  v,  Stmdifatdj 
7  Wheat.  18;  8  Goad.  Rep.  2M. 

9.  The  general  doetriae  is.  that  Ihe  debtor  has 
a  right,  if  he  pleases^  to  make  the  a]^ropriation 
of  payments;  if  he  omits  it,  the  creditor  may 
Boake  it ;  if  both  omit  it,  the  law  will  apply  the 


najrments  aeeoidtng  to  its  own  notions  of  justice. 
It  IS,  however,  too  late  for  either  party  to  claim» 
a  right  to  make  an  appropriation  after  the  con- 
troversy has  arisen,  ami,  a  fortiori,  at  the  tnna 
of  the  trial.  Unkid  Slates  v.  Erffyatrnk  et  oL, 
9  Wheat.  729^  (^  Cond.  Rep.  733. 

10.  la  oases  of  lon|jf  axid  runaing  aooouot^ 
where  balances  are  adjusted,  merely  for  the  pur- 
pose of  making  rests^  the  law  will  apf^y  pay- 
meats  to  extinguish  the  debts^  accer duig  to  tha 
priority  of  time.    Ibid, 

11.  If  a  debtor  deposits  moa^  for  his  crediler 
with  a  third  person,  and  the  creditor  assents 
thmeto^  or  gives  the  depositary  a  new  crediL 
upon  tae  footing  of  such  deposit,  the  original 
debtor  is  discharged.  Swtfi  v.  Ihdkofwm^  tt  oL^ 
lGallis.G.C.  R.  417. 

12.  A  debtor  of  the  United  Slates,  who  puts 
evidence  of  debts  due  to  himself  into  the  hands 
o^  public  ofiicer  of  the  United  States  to  collect,. 
and  apply  the  money,  when  receivedt  to  the 
eredit  of  such  debtor,  in  account  with  the 
United  States^  is  not  entitled  to  such  credit^ 
until  the  money  gets  into  the  hands  of  a  public 
officer  of  the  United  States  entitled  to  receive  it. 
Its  beinc  in  the  hands  of  an  agent  of  a  person 
who.  at  the  time  when  the  claims  were  put  into 
his  nands  for  collection,  was  a  pobiio  omoer  of 
the  United  States,  entitled  to  receive  debts  due 
to  the  United  States,  but  whose  ofilee  became 
extinct  before  the  money  was  received  by  his 
agent,  is  not  sufficient  to  entitle  such  debtor  to  i^ 
credit  in  account  with  the  United  States  therefor. 
United  Statu  v.  Pidtenon,  7  Cianoh,  576 ;  2  Cond. 
Rep.  817. 

18.  In  Virginia,  thp  moneys  arising  from  ths 
sale  of  personal  property  are  called  l^;al  assets^ 
in  the  nands  of  an  executor  or  admmistmtor^ 
and  those  which  arise  from  the  sale  of  real  pro* 

Cirty  are  denominated  equitable  assets.  Rf  the 
w,  the  executor  or  administmtor  is  reqmred. 
out  of  the  legal  assets,  to  pay  the  creditors  of 
the  estate,  according  to  the  dignity  of  their  de- 
mands; out  the  equitable  assets  are  applied 
equally  to  all  the  creditors,  in  proportion  to  their 
chums.  Legal  and  equitable  assets  were  in  the 
hands  ei  an  administrator,  he  being  also  a  com* 
missioner  to  sell  the  real  estate  m*  a  deceased 
person ;  and  hj  a  decree  of  the  court  of  chan- 
cery, he  was  directed  to  make  payreost  of  debts 
due  by  the  intestate,  dht  of  the  funds  in  his 
hands,  without  directing  in  what  manner  the 
two  funds  should  be  applied.  Fayments  were 
made  mides'  this  decree,  by  the  administrator 
and  the  commissioner,  to  the  creditors,  without 
stating,  or  in  any  way  making  known,  whether 
the  same  were  made  from  the  equitable  or  legal 
aasets.  A  balance  lemaiaing  in  his  hands,  un* 
paid  to  those  entitled  to  the  same,  the  surettea 
of  hb  administmtor  claimed  to  have  the  whole 
payments  under  the  decree  credited  to  the  legal 
assets,  in  oittor  to  obtain  a  disehaige  from  their 
liability  for  the  due  administiati<m  of  the  legal 
assets.  Iftfid,  that  their  principal  having  omitted 
to  designate  tl»  fund  out  of  waich  the  payments 
were  to  be  made,  they  could  not  do  it.  Bmt^ 
teise^al.y.Paffoasfaf^5Peftera,  180. 

14.  Where  debts  of  difierent  dignities  are  due 
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to  a  creditor  of  an  estate  of  an  intestate,  and  no 
specific  application  of  the  pa^rment  maae  by  an 
administrator  is  directed  by  him,  if  the  creditor 
applies  the  payment  to  either  of  his  debts  by 
some  unequivocal  act,  his  right  to  do  so  cannot 
be  questioned.  Querej  whether  the  application 
must  be  made  bv  the  creditor  at  the  time,  or 
within  a  reasonable  time  I  There  may  be  cases 
where  no  indication  having  been  given  as  to  the 
application  of  the  pajrment  by  the  debtor  or  cre- 
ditor, the  law  will  make  it.  But  it  cannot  be 
admitted,  that  in  such  cases  the  payment  will 
be  uniformly  applied  to  the  extinguishment  of  a 
debt  of  the  highest  dignity.  Tluit  there  have 
been  authorities  which  favour  such  an  applica- 
tion is  true,  but  they  have  been  controverted  by 
other  adjudications.  Where  an  administrator 
has  had  a  reasonable  time  to  make  his  election 
as  to  the  appropriation  of  payments  made  by 
him,  it  is  too  late  to  do  so  after  a  controveHy 
has  arisen.  And  it  is  not  competent  for  the 
sureties  of  the  administrator  to  exonerate  them- 
selves  from  responsibility,  by  attempting  to  give 
a  construction  to  his  acts  which  seems  not  to 
have  been  given  by  himself.    Ibid. 

15.  P&ge  was  indebted,  at  the  time  of  his  de- 
cease, to  Fbtton,  three  thousand  pounds  and 
upwaic^s,  which  was  covered  by  a  deed  of  trust 
on  Mansfield,  one  of  Page's  estates.  The  exe- 
cutors of  Page  refusing  to  act.  Patton,  in  1803, 
took  out  administration  with  the  will  annexed, 
and  gave  securities  for  the  performance  of  his 
duties.  Patton  made  sales  of  the  personal  estate 
for  cash,  and  on  a  credit  of  twelve  months,  and 
receivea  various  sums  of  money  from  the  same ; 
he  made  disbursements  ip  payment  of  debts 
and  expenses  for  the  support  and  education  of 
the  children  of  Page,  and  in  advance  to  the  le- 
gatees. He  kept  his  administration  accounts  in 
a  book  provided  for  the  purpose,  entering  his 
receipts  and  disbursements  tor  ttie  estate,  but 
not  bringing  his  own  debt  and  interest  into  the 
account.  In  1810  he  put  the  items  of  his  ac- 
count into  the  hands  of  counsel,  and  requested 
him  to  introduce  the  deed  of  trust  *'as  he  might 
think  proper ;''  and  an  account  as  administrator 
"WBB  made  out,  in  which  the  principal  and  inte- 
rest of  Patton's  debt  was  entered  as  the  first 
item.  Afterwards,  in  the  same  year,  by  order 
of  court,  the  real  estate  was  sold,  and  Patton 
received  the  proceeds  df  the  same.  Hddj  that 
the  sum  due  under  the  deed  of  trust  to  Patton 
should  be  charged  on  the  funds  arising  from  the 
tale  of  the  real  estate :  and  that  having  omitted  to 
retain  from  the  proceeds  of  the  personal  estate 
the  sum  due  to  him  by  Page,  Patton  could  not 
afterwards  charge  the  same  against  the  legal 
assets,  being  the  fund  produced  by  the  personal 
estate.     Page  v.  Patton  et  a/.,  5  Peters,  304. 

16.  The  court  of  chancery  has  established  it 
as  a  rule,  that  where  the  charge  is  general  the 
purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase-money.  Ckimett  v.  Macon  et  ol., 
2  Brockenb.  C.  C.  R.  185. 

17.  An  act  of  congress  (act  of  March  3,  1797, 
■ec.  5)  declares  that  where  a  revenue  officer, 
indebted  to  the  United  States,  shall  become  in- 


solvent, the  debt  due  to  the  United  States  shall 
first  be  satisfied ;  and  that  this  priority  shall  ex- 
tend to  cases  where  a  debtor,  not  having  sufil- 
cient  property  to  pay  all  his  debts,  shaH  make  a 
voluntary  assignment  thereof.  Held,  that  al- 
though this  act  gives  to  a  debt  due  to  tne  United 
States  a  priority  over  debts  dae  to  individuals,  it 
does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  prionty  over  any  other  part  of 
it ;  nor  does  it  vest  the  property  absolutely  in 
the  United  States,  though  it  gives  them  a  right 
to  pursue  it  for  the  purpose  of  appropriating  it 
in  payment;  nor  does  it  affect  the  right  of  the 
debtor  to  apply  atfiayment  of  money  in  his  hands 
either  to  a  bond  debt  or  a  debt  due  by  open  ac- 
count by  him  to  the  United  States.  The  United 
States  V.  Cochran  et  al.,  2  Brockenb.  C.  C.  R.  274. 
-18.  Where  a  collector  of  the  revenue  at  a 
port,  had  given  bond  with  sureties  in  the  penalty 
of  ten  thousand  dollars  for  the  faithful  discharge 
of  his  official  duties,  and  being  largely  indebted 
to  the  United  States,  had  made  a  deed  of  his  pro- 
perty for  their  benefit,  but  previously  thereto 
had  transferred  ten  thousand  dollars  to  his  sure- 
ties^ and  directed  them  to  apply  that  money  to 
their  exoneration  ]  and  the  sureties  accordingly 
did  so  apply  it,  by  paying  it  into  the  treasury,  and 
receiving  from  the  treasury  their  obligation, 
without  any  knowledge  at  the  treasury,  that  the 
money  so  paid  had  been  transferred  by  the  col- 
lector himself  to  his  sureties:  it  was  adjudged, 
that  by  applying  that  payment  to  the  extinguish- 
ment of  the  Dond,  the  sureties  were  discharged. 
Ibid^  2  Brockenb.  R.  533. 

19.  Where  money  belonging  to  A.  and  C, 
arising  out  of  a  joint  transaction  between  him 
and  C,  has,  with  the  knowledge  of  B.  of  the  in- 
terest of  A.  in  the  same,  be^  placed  by  the 
agent  of  A.  and  C.  to  the  credit  of  B.  &  C,  who 
are  partners,  and  C.  4a  indebted  to  his  partner 
B. ;  B.  cannot  apply  the  money  of  A.  to  the  credit 
of  C.  in  satisfaction  of  his  claim  upon  him.  Van' 
dermck  v.  Sumtnerl,  2  Wash.  C.  C.  R.  41. 

20.  M.  and  R.  had  become,  by  separate  en- 
gagements, liable  to  make  up  any  deficiency  of 
the  proceeds  of  property  assigned  to  the  pkiin- 
tiffs,  to  pay  the  debts  of  another,  for  equal 

Sortions  of  which  they  were  also  liable  as  en- 
orsers.  After  the  deficiency  was  ascertained, 
an  account  was  rendered,  in  which  the  proceeds 
of  the  sale  were  credited  to  both  M.  and  R. ; 
R.  havins  become  insolvent,  the  court  refused  to 
permit  the  plaintiffs  to  apply  the  proceeds  of 
the  property  to  discharge  the  whole  of  R.'s  en- 
gagement, and  to  claim  the  whole  deficiency 
from  M.,  the  plaintiffs  having  applied  the  pro- 
ceeds in  the  first  instance  to  the  discharge  of 
both  debts.  Bank  of  North  America  v.  Meredith^ 
2  Wash.  C.  C.  R.  47. 

21.  The  general  doctrine  as  to  the  application 
of  pa3rments  is,  that  if  the  debtor  fait  to  appiv 
them,  the  coveroment  may  do  so.  If  both  fail, 
the  law  will  make  the  application  as  the  prin- 
ciple of  justice  shall  require.  United  States  v. 
Linnj  2  McLean,  C.  C.  R.  501. 

22.  Where  different  sets  of  sureties  are  con- 
oeraed,  this  role  does  not  govern.    Ibid. 
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23.  Sureties  are  only  bound,  on  the  bond  of  a 
receiver  of  publio  money,  that  he  shall  pay  over 
mil  moneys  on  hand  at  the  date  of  the  bond,  and 
which  he  shall  subsequently  receive.    Ibid, 


APPOINTMENTS  TO  OFFICE. 

1.  Some  point  of  time  must  be  taken,  when 
the  power  of  the  executive  over  an  officer  not 
removable  at  his  will  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  The  power 
has  been  exercised,  when  the  last  act  required 
from  the  person  possessing  the  power  has  been 
performea.  This  last  act  is  the  signature  of  the 
commission.  Mar  bury  v.  Madison^  1  Cranch, 
137 ;  1  Cond.  Rep.  268. 

2.  If  the  act  of  delivery  be  necessary  to  give 
Talidity  to  the  commission  to  an  officer,  it  has 
been  delivered  when  executed  and  given  to  the 
secretary  of  state,  for  the  purpose  of  being 
sealed,  recorded,  and  delivered  to  the  party. 

Ibid. 

3.  In  the  case  of  commissions  to  public  offi- 
cers, the  law  orders  the  secretary  of  state  to  re- 
cord them.  When,  therefore,  they  are  signed 
and  sealed,  the  order  to  record  them  is  given ) 
and  whether  inserted  in  the  book  or  not,  they 
are  recorded.    Ibid, 

4.  To  enable  the  supreme  court  to  issue  a 
mandamus  to  compel  tne  delivery  of  the  com- 
mission to  a  public  officer  by  the  secretary  of 
state,  it  must  be  shown  that  it  is  an  exercise  of 
appellate  jurisdiction,  or  that  it  is  necessary  to 
enable  the  court  to  exercise  appellate  jurisdic- 
tioD.    Ibid. 

5.  Where  a  commission  to  a  public  officer  has 
been  made  out,  signed,  and  sealed,  and  is  with- 
held from  the  person  entitled  to  it,  an  action 
of  detinue  for  the  commission  against  the  secre- 
tary of  state,  who  refuses  to  deliver  it,  is  not  the 
proper  remedy,  as  the  judgment  in  detinue  is 
lor  the  thing  Itself,  or  for  the  value  of  it.  The 
value  of  a  public  office  not  to  be  sold,  is  incapa- 
ble of  being  ascertained.  It  is  a  plain  case  for  a 
mandamus  to  deliver  the  commission,  or  a  copy 
of  it,  from  the  record.    Ibid* 

6.  The  appointment  of  a  paymaster  is  com- 

glete,  when  made  by  the  president,  and  con- 
rmed  by  the  senate.  The  giving  a  bond  for 
the  faithful  performance  of  his  duties,  is  a  mere 
ministerial  act,  for  the  security  of  the  govern- 
ment; and  not  a  condition  precedent  to  his 
authority  to  act  as  a  paymaster.  U.  S.  v.  Bradley^ 
10  Peters,  343. 


APPORTIONMENT. 
See  Insubance. 


APPROPRIATION  OF  PAYMENTS  BY  THE 
DEBTOR  OR  CREDITOR. 

].  The  rule  established  by  this  court,  as  to 
the  appropriation  of  payments  by  debtor,  or  cre- 
15« 


ditor,  in  the  case  of  The  United  States  v.  January 
and  ratterson,  7  Cranch,  572,  is  the  true  one.  In 
that  case  the  court  say :  "  The  debtor  has  the 
option,  if  he  think  fit  to  exercise  it,  and  may 
direct  the  application  of  any  particular  payment, 
at  the  time  of  making  it.  If  he  neglect  to  make 
the  application,  the  creditor  may  make  it ;  if  he 
also  neslect  to  apply  the  payment,  the  law  will 
make  the  application."  The  United  States  v. 
Eckford^s  Executors,  Yt  Peters,  251. 
See  Collector  of  the  Revenue;  Svrett. 


APPROPRIATION  OF  WATER. 

1.  Priority  of  occupancy  of  the  flowing  ol 
water  of  a  river,  creates  no  ri^ht,  unless  the  ap- 
propriation be  for  a  period  which  the  law  deems 
a  presumption  of  right.  Tyler  v.  Wdkiiisonj  4 
Mason's  C.  C.  R.  397. 

2.  A  mill-owner  as  such,  has  no  right  to  the 
water  of  a  river  beyond  what  has  been  legally 
appropriated  to  his  mill  by  title,  or  long  uses. 

3.  The  riparian  proprietors  have  a  title  to  all 
the  waters  not  so  appropriated.    Ibid. 

4.  The  exclusive  use  of  flowing  water  for 
twenty  years^  is  a  conclusive  presumption  of  a 
right,    ibid. 

5.  Prima  facie,  every  proprietor  upon  each 
bank  of  a  river,  is  entitled  to  the  land  covered 
with  water  in  part  of  his  bank  to  the  middle 
thread  of  the  river.    Ibid. 

6.  In  virtue  of  this  ownership,  he  has  a  right 
to  the  use  of  the  water  flowing  over  it  in  its 
natural  current,  without  diminution  or  obstruc- 
tion. But  he  has  no  property  in  the  water  itself. 
Ibid. 

7.  Every  proprietor  may  use  the  water  as  it 
flows,  according  to  his  pleasure,  if  the  use  be  not 
to  the  prejudice  of  any  other  proprietor.    Ibid. 

8.  Tnere  is  no  diflerence  whether  a  proprietor 
be  above  or  below  another  in  the  river,  for  no 
right  is  acquired  or  lost  by  any  such  circum- 
stance. No  proprietor  has  a  right  to  throw  back 
water  on  a  proprietor  above,  or  divert  it  from  a 
proprietor  beiow,  to  his  injury.    Ibid. 


APPURTENANCES. 

1.  Where  a  house  or  store  is  conveyed  by  the 
owner  thereof,  every  thing  passes  which  belongs 
to  it.  and  is  in  use  for  the  house  or  store,  as  an 
ihciclent  or  appurtenance.  V.  S.  v.  Appleton,  1 
Sumner's  C.  C.  R.  492. 

2.  Certain  streets  were  laid  out  by  the  town 
of  Charlestown,  Massachusetts,  and  the  proceed- 
ings relative  to  the  same  were  afterwards  con- 
firmed by  an  act  of  the  legislature.  The  streets 
passed  over  the  land  of  John  Harris,  and  he 
afterwards  received  a  compensation  from  the 
town,  for  takins  the  land  occupied  by  the  streets. 
In  1800,  the  United  States^  under  the  authority 
of  an  act  of  the  legislature  of  Massachusetts, 
purchased  of  Mr.  Harris  several  parcels  of  kma 
now  occupied  as  a  navy  yard ;  and  in  1801,  by  an 
arrangement  between  the  town  of  Charlestown 
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mad  the  United  Steles,  the^streets^-w  fttr  «b  they 
were  within  the  limitB  of  the  na^  yarcL  were 
okieed  up,  end  have  ever  ainoe  been  atseoa- 
tinued,  and  have  been  used  as  a  part  of  tiie  navy 

Srd.  The  agent  of  the  United  Statesj  and  Mr. 
Lfrie,  not  agreeing  as  to  the  value  ot  the  land 
taken  for  the  navy  yard,  the  value  was  ascer- 
tained and  determined  by  a  jury  proceeding 
under  a  law  authorizing  the  same,  and  the 
amount  of  the  valuation  vrae.paid  to  Mr.  Harris 
by  the  United  States.  The  jury  did  not  appmise 
the  land  on  which  the  streets  were  laid  out. 
One  lot  of  ground  was  appraised,  ''  with  the  ap- 
purtenances." An  action  was  instituted  by  the 
neirs  of  Mr.  Harris,  claimtng  to  be  paid  the  value 
of  the  land  on  which  the  streets  had  been  laid 
out  but  which  had  been  discontinued.  The 
defendant  was  the  commandant  of  the  navy 
yard.  By  the  eourt:  The  term  ^appurtenan- 
ces," in  common  parlance  and  in  legal  accep- 
tation, is  used  to  signify  aoraetbing  appertaining 
lo  another  thing  as  punoinal,  and  which  passes 
as  incident  to  tae  pnncipai  thing.  Land  cannot 
be  appurtenant  to  land.  The  soil  and  freehold 
of  theetreets  did  not  pass  to  the  United  States, 
under  and  by  virtue  ot  the  term  appartenances. 
Murru  v.  EiUaU^  10  Petoia,  ^. 
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1.  GemraLJPrincifles* 

1.  Under  a  oeneml  submission,  the  reasonable 
rule  seenM  to  be,  that  the  referees  are  not  bound 
lo  award  upon  the  nciere  dry  principles  of  law 
applicable  to  the  ease  before  them.  T!iey  may 
decide  upon  principles  of  equity  and  good  con- 
science, and  make  their  award  ox  tsqui  et  bono. 
KUuu  V.  Cataroy  2  Gsdlis.  C.  C.  R.  61. 

2.  Referees  cannot  be  examined  by  the  court, 
to  explain  what,  on  the  face  of  the  report,  is 
vague  and  uncertain.  Kingston  v.  Kincaid.  1 
Wash.  C.  C.  R.  448. 

3.  The  language  of  awards  must  be  so  plain, 
that,  by  a  fair  construction  of  the  whole  instru- 
ment, oi  by  reference  to  something  connected 
with  it.  the  parties  may  know  what  it  is  they 
are  ordered  to  do.    Ibid, 

4.  Unless  the  submission  authorized  the  re- 
ferees to  refer  to  the  court  the  decision  of  a 

Question,  it  cannot  be  done :  the  referees  cannot 
elegate  their  authority,  ibid, 
[  5,  Pending  an  ejectment  in  the  court,  the  par- 
ties agreed  to  refer  it  to  certain  persons  to  value 
the  land  in  controversy ;  one-third  of  which,  it 
was  agreed,  belonged  to  the  plaintiffs,  and  two- 
thirds  to  the  defendant ;  and  that  if,  by  drawing 
lots,  it  should  turn  out  that  the  plaintiff  should 
take  the  whole,  he  was  to  pay  two-thirds  of  the 
appraised  value  to  the  defendant.  The  award 
being  made,  the  court  refused  to  confirm  it. 


The  reference  not  being  made  under«n  order  of 
the  court,  the  party  comphuning  must  resort  lo 
his  ordinary  remedy  at  law  or  in  equity,  founded 
on  the  agreement  and  award.  Lnaee  qf  SanMt 
V.  Etkert^  4  Wash.  C.  C.  R.  325. 

6.  There  is  a  class  of  cases  upon  awards  to 
be  found  in  the  books,  in  which  arbitrators  have 
been  held  to  more  tnan  ordinary  strictness,  in 
pursuing  the  terms  of  the  submission,  and  in 
awarding  on  the  several  distinct  matters  sub* 
mitted,  upon  the  ground  of  the  submission  being 
conditional,  ita  quod.  But  the  rule  is  to  be  un- 
derstood with  this  qualification,  that  in  order  to 
impeach  an  award  made  in  pursnance  of  a  con- 
dit^nal  submission,  on  the  ground  of  a  part  only 
of  the  matters  in  controversy  having  been  d^ 
cided,  the  party  must  distinctly  show  that  there 
were  other  points  in  difference,  of  which  express 
notice  was  given  to  the  arbitrators  and  that  they 
n^lected  to  determine  them.  Kaaikmu  v.  Ftt^ 
rerttd.^  1  Peters,  227. 

7.  It  IS  aaettled  rule  in  the  construction  ol 
awards,  that  no  intendment  shall  be  indulged  to 
overturn  an  award,  but  every  intendment  shaJl 
be  allowed  to  uphold  it.    I6td. 

8.  That  judges  chosen  by  the  parties  them-' 
selves,  as  well  as  tlmse  constituted  by  laW| 
ought  to  be  exempt  from  all  imputation  of  par^ 
tiality  or  corruption  ]  that  their  conduct  ought 
to  be  fair,  and  their  proceedings  regular,  so  as 
to  ffive  the  parties  an  opportunity  of  beins  heardy 
and  themselves  the  means  of  understanding  the 
subjects  they  are  to  decido,  are  proi>osition8  not 
to  be  controverted ;  but  corrupt  motives  are  not 
likely  to  be  ascribed  to  the  arbiter;  nor  is  par- 
tiality to  be  ascribed  to  him,  on  account  of  dif- 
ference of  opinion  with  respect  to  the  decision 
he  has  made.  Dawfs  Ex^rs,  v.  Foier,  7  Craoch, 
171;  2  Cond.  Rep.  461. 

9.  When  the  price  of  land,  and  not  the  ques- 
tion of  title,  is  submitted,  tne  submission  and 
avrard  need  not  be  by  deed.    Ibid. 

to.  An  award  may  be  void  in  part^  and  good 
for  the  residue.  But  if  the  part  which  is  void 
for  uncertainty,  be  so  connected  with  the  rest  as 
to  affect  the  justice  of  the  case  between  the 
parties,  the  whole  is  void.  LyU  et  d.  v.  Rodgersy 
5  Wheat.  394 ;  4  Cond.  Rep.  702. 

11.  An  attorney  at  law,  as  such,  has  authority 
to  submit  a  cause  to  srbitiation.  HMtr  T. 
Parhtr^  7  Cranch,  436 ;  2  Cond.  Rep.  506. 

12.  Upon  exceptions  taken  to  the  report  of  re- 
ferees, the  court  may  examine  the  accounts  and 
documents  laid  before  the  referees,  to  asoertaia 
whether  they  had  refused  to  allow  certain 
crediU.    Hurst  v.  Hursl^  1  Wash.  C.  C.  R.  66. 

13.  In  this  examination  the  court  will  receive 
no  new  evidence ;  and  in  deciding  upon  that  laid 
before  the  referees,  it  is  not  a  sumcient  objection 
lo  their  report,  that  they  have  drawn  from  the 
conflicting  evidence  a  different  conclusion  from 
what  the  court  might  have  done.    Ibid, 

14.  But  if  they  have  misapprehended  phun 
facts  or  principles  of  law,  the  report  will  not  be 
confirmed.    Aid, 

15.  If  part  of  the  matter  reported  be  withont 
the  submission,  it  will  be  set  aside;  and  if  such 
purt  be  independent  of  the  other  parts  of  tlie 
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report,  the  residoe.  if  correct,  may  be  approred 
and  oonfinned.    IW. 

16.  The  court  wOl  not  aet  aside  the  report  of 
refereefk  merely  because  they  wooM  not  have 
dnfwn  the  same  conclusions  from  the  eridenoe 
which  have  been  dmwn  by  the  referees.  MUf 
T.  Blanchard,  1  Wash.  C.  C.  R.  tM2. 

17.  Arbitrators  are  bound  U>  award  upon  all 
matters  within  the  submission,  which  are  actn- 
sJly  oontrorerted  before  them,  whether  there  be 
siich  a  special  cbiuse  of  ita  quod,  &c»,  or  not. 
Kteine  ▼.  Catero,  2  Gallis.  C.  C.  R.  61. 

18.  If  the  submission  be  general,  and  the 
award  of  a  particular  thing,  it  will  be  presumed 
that  nothing  else  was  in  controversy,  unless  the 
oootrary  should  appear.  In  the  latter  case,  the 
award  will  be  recommitted  to  the  referees. 
JM. 

19.  Parties  who  hare  agreed  to  refer  a  ques- 
tion to  their  respective  representatives,  are  con- 
cluded by  the  aecision  of  the  ministers  of  their 
ffovemments,  resident  in  the  United  States ;  and 
the  decision  is  sufficiently  proved,  by  a  letter 
from  the  consul-general  of  the  nation  of  the 
party  against  whom  the  decision  has  been  given, 
Btatmg  that  the  ministers  who  had  deoidcwl  the 
matters  referred,  had  ordered  him  to  oommuni- 
oate  the  decision.  Oiman  v.  CecAnm,  Bee's  D. 
C.  R.  209. 

2.  Submisshn  to  Arhitrementj  and  its  Effetts, 

20.  The  award  of  arbitmtors  appointed  under 
a  mutual  mistake  of  both  parties,  in  supposing 
themselves  bound  by  law  to  submit  the  matter 
in  dispute  to  arbitration,  is  not  obligatory.  Peisck 
et  ai.  V.  Ware  tt  d,j  4  Cranch,  347 )  2  Cond.  Rep. 
137. 

21.  Where  an  sward  directed  each  party  to 
release  certain  estate,  and  the  term  of  twenty 
days  was  allotted  within  which  the  aots  were 
to  be  done,  the  acts  are  to  be  deemed  concur- 
rent acts,  so  that  neither  party  can  insist  on  a 
release  without  offering  to  execute  a  release  on 
his  own  part  to  the  other  party.  McNeil  v. 
Magee,  5  Mason's  C.  C.  R.  244. 

22.  In  awards,  the  judgment  of  the  referees 
is  conclusive  upon  all  matters  of  fact.  JT/etne  v. 
Cafmna,  2  Gallis.  C.  C.  R.  61. 

23.  If  there  appear  to  be  an  error  of  fact,  as  a 
mistake  in  calculation,  apparent  upon  the  face 
of  an  awards  or  if  referees  are  satisfied  that 
such  a  mistake  has  intervened,  and  wish  to  cor- 
rect the  error ;  although  the  court  will  not  set 
aside  the  award,  it  will  recommit  it  to  rectify 
the  mistake.    Ibid. 

24.  It  was  a^ed  between  M'A.  and  H.  that 
M^A.  should  withdraw  the  entries  of  ten  thou- 
sand acres,  part  of  eleven  thousand  six  hundred 
and  sixty-six  acres,  which  had  been  located  for 
the  use  of  H.,  and  should  relocate  the  same 
elsewhere ;  and  that  the  ten  thousand  acres,  the 
entries  of  which  had  been  withdrawn,  and  the 
ten  thousand  acres  relocated  elsewhere  by  M'A., 
should  be  valued  by  two  disinterested  persons, 
one  to  be  choeen  by  each  party ;  and  if  the  two 
could  not  agree  on  the  value  of  the  land  or  any 
part  thereof,  they  should  choose  a  third  person. 
who  should  agree  on  the  value  of  the  land  y  and 


that  H.  should  have  so  much  of  the  land  relo- 
cated as  should  amount  to  the  value  of  the  land 
for  which  the  locations  had  been  renewed ;  and 
also  to  the  value  of  two  thousand  dollars,  in  ad- 
dition to  the  value  of  the  ten  thousand  acres. 
The  two  persons  appointed  could  not  agree  as  to 
the  value  of  part  of  the  land;  and  they  nominated 
a  third  person.  Of  the  three  persons  thus  ap- 
pointed, two  only  agreed  as  to  the  value  of  part 
of  the  land.  By  the  court :  It  is  an  unreasonable 
construction  of  this  agreement,  that  it  was  so 
fmmed  as  that  it  not  only  mis^nt  fail  to  accom- 
plish the  very  object  intended,  but  that  in  all 
probability  it  must  fail,  and  become  entirely 
nugatory,  as  the  third  man  was  not  to  be  called 
in  until  the  two  had  disagreed.  It  is  a  more 
reasocrable  construction  to  consider  the  third 
man  as  an  umpire  to  decide  between  the  two 
that  should  disagree.  This  would  insure  the 
accomplishment  of  the  object  the  parties  had  in 
view.  The  valuation  by  tne  two  appraisers  was 
within  the  submission.  Hobsonv,  m^ Arthur j  16 
Peters,  182. 

26.  Where  there  is  an  original  delegation  of 
power  to  three  persons  for  a  mere  private  pur- 
pose, all  must  agree,  or  the  authority  has  not 
been  purraed.    Itrid, 

3.  What  ii  a  good  Award, 

26.  An  award  most  decide  the  whole  matter 
submitted  to  ^he  arbitrators :  it  must  not  extend 
to  any  matter  not  comprehended  in  the  submis- 
sion ]  and  it  must  be  certain,  final,  and  conclu- 
sive upon  the  whole  matter  referred.  Camoehan 
et  al.  V.  Christie  et  oZ.,  11  Wheat.  446;  6  Cond. 
Rep.  382. 

27.  When  the  arbitrators  determined  that  the 
plaintiiTs  should  be  entitled  to  a  credit  of  a  certain 
sum,  on  account  of  sales  of  lands  to  the  defend- 
ant, provided  "they  shall  grant  or  cause  to  be 
granted  to  W.  C.  (the  defendant)  a  clear,  unen- 
cumbered, and  satisfactory  title'*  to  the  lands, 
without  limiting  anytime  within  which  the  title 
should  be  made;  as  this  leaves  the  question, 
whether  the  credit  is  to  be  allowed  or  disalloweil. 
indefinhely  upon  the  award,  it  is  not  final,  ana 
must  be  set  aside.    Ibid. 

28.  In  awards,  the  jud^ent  of  the  arbitrators 
or  the  referees  is  conclusive  upon  all  matters  of 
fact.  If,  however,  there  be  a  mistake  of  fact,  (as 
in  calculation, )  apparent  upon  the  face  of  the 
award,  or  if  the  referees  are  satisfied  of  a  mis- 
take of  fact,  though  not  apparent  on  the  face  of 
the  award,  and  certify  their  wish  to  correct  it, 
the  award  will  be  recommitted  to  rectify  the 
mistake.  But  such  a  mistake  is  no  ground  to 
set  aside  an  award.  Kleine  v.  CatarOj  2  Gallis. 
C.  C.  R.  61. 

29.  Referees  are  judges  as  well  of  the  law  as 
of  the  fact.  If  no  reservation  is  made  in  the 
submission,  the  parties  are  presumed  to  agree 
that  every  tbin^,  both  as  to  law  and  fact,  neces- 
sary for  tne  decision,  is  included  in  the  authority 
of  the  referees.  Under  a  general  submission, 
therefore,  the  referees  have  rightfully  a  power 
to  decide  on  the  law  and  on  the  fact.  Under 
such  a  submission,  the  referees  are  not  bound  to 
award  on  dry  principles  of  law ;  but  they  may 
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award  according  to  equity  and  good  conscience. 
Ibid. 

30.  If  referees  refer  a  point  of  law  to  the  court 
by  spreading  it  on  the  award,  and  mistake  the 
law,  the  award  will  be  set  asiae.  If  they  admit 
the  law,  but  decide  contrary  thereto,  upon  prin- 
ciples of  equity  and  good  conscience,  although 
such  intent  appear  on  the  face  of  the  award,  it  is 
no  ground  to  set  it  aside.    Ihid. 

3 1 .  If  they  make  a  genera]  award,  it  caimot  be 
impeached  collaterally  or  by  evidence^  aliunde, 
for  mistake  of  law  or  of  fact ;  for  the  judgment 
of  the  referees  is  conclusive  in  this  respect,  un- 
less there  be  fraud  or  misbehaviour.    Aid, 

32.  An  award  is  not  void,  because  it  is  in  the 
alternative  and  contingent ;  nor  because  one  of 
the  alternatives  requires  ike  party  to  do  an  act 
in  conjunction  with  others,  not  parties  to  the 
award,  and  over  whom  he  has  no  control.  Thorn- 
ton V.  Carson^  7  Cranch,  596 ;  2  Cond.  Rep.  618. 

33.  An  award  upon  a  submission  of  a  question 
%vhether  the  parties  had  a  right  to  set  oft,  is  con- 
clusive. Query y  whether  a  decision  by  a  court 
of  law,  of  concurrent  jurisdiction,  on  the  same 
point,  would  not  be  conclusive.  Green  v.  Darlings 
5  Mason's  C.  C.  R.  201. 

34.  Where  a  reference  is  made  to  three  per- 
sons, or  any  two  of  them,  and  after  sundry  meet- 
ings, and  many  efforts  to  produce  a  coincidence 
of  opinion  among  them,  the  one  who  dissents 
from  his  companions  withdraws,  and  requests 
that  he  shall  not  be  again  called  upon,  in  conse- 
quence of  which,  the  other  two  meet  and  agree 
upon  a  report,  such  report  is  valid.  Kingston  v. 
Kincaidy  1  Wash.  C.  C.  R.  448. 

35.  If  a  submission  be  of  all  actions,  real  and 
personal,  and  the  award  be  only  of  actions  per- 
sonal, it  is  ^ood  j  for  it  is  presumed  no  actions 
real  were  depending  between  the  parties.  Kar- 
thaus  V.  Ferrer  et  al.,  1  Peters,  227. ' 

36.  An  award  will  not  be  set  aside  in  equity, 
on  account  of  an  omission  by  the  arbitrators  to 
act  upon  part  of  the  matters  submitted,  unless 
that  omission  shall  have  injured  the  complainant. 
Davy^s  ExWs.  v.  Faw,  7  Cranch,  171 ',  2  Cond. 
Rep.  461. 

37.  In  the  circuit  court  of  the  District  of  Co- 
lumbia, Linlhicum  instituted  an  action  of  cove- 
nant on  articles  of  agreement,  by  which  Lutz 
covenanted  that  Linthicum  shoulci  have  peace- 
able possession  of  a  certain  house  in  Georgetown, 
and  retain  and  keep  the  same  for  five  years. 
Linthicum  was  evicted  by  Lutz  before  the  time 
expired.  The  articles  were  spread  upon  the 
record,  by  which  it  appeared,  that  they  were 
made  '^  by  and  between  John  Lutz,  of,  &c.,  and 
agent  for  John  M'Pherson,  of  Fredericktown,  in 
the  state  of  Maryland,  on  the  one  part,  and  Otho 
M.  Linthicum^  of  Georgetown,  &c.,  of  the  other 

Eirt;"  and  it  is  witnessed,  ^'that  the  said  John 
utz,  agent,  as  aforesaid,  nas  rented  and  leased, 
&c.,''  the  premises  to  Linthicum;  and  on  the 
other  hanj^  Linthicum  covenants  to  pay  the 
rent,  &c.,  as  stated  in  the  declaration.  There 
was  no  covenant  in  the  leaie  by  Lutz,  for  quiet 
enjoyment,  as  stated  in  the  declaration ;  but  the 
latter  \\>as  founded  upon  the  covenant  implied 
by  law,  in  cases  of  demises.    The  articles  c6n- 


duded  with  these  words:  ^^In  witness  whereof, 
we,  the  said  John  Lutz  and  0.  M.  Linthicum, 
have  hereunto  interchangeably  set  our  hands 
and  seals,  day  and  date  above.  John  Lutz.  agent 
for  John  MTherson.  [l.  s.]  O.  M.  Lintnicnm. 
[l.  8.]"  The  defendant  Lutz  pleaded  perform- 
ance without  praying  oyer,  and  issue  was  joined. 
Afterwards,  tne  parties,  by  consent,  agreed  to 
refer  the  cause ;  and  accordingly,  by  a  rule  of 
court,  it  was  ordered,  "  that  William  S.  NichoUs 
and  Francis  Dodge  be  appointed  referees  be- 
tween the  parties  aforesaid,  with  liberty  to  choose 
a  third  person :  and  that  they,  or  any  two  of  them, 
when  the  whole  matter  concerning  the  premises, 
between  the  parties  aforesaid  in  variance,  being 
fairly  adjusted,  have  their  award  in  writing  un- 
der their  hands,  and  return  the  same  to  the  court 
here;  and  judgment  of  the  court  to  be  rendered 
according  to  such  award,  and  to  be  final  between 
the  said  parties."  Tlie  referees  so  named,  on 
the  28th  of  January,  1833,  chose  John  Kurtz  the 
third  referee ;  and  afterwards,  on  the  same  day, 
made  their  award  in  the  following  words :  '<  We, 
the  subscribers,  appointed  arbitrators  to  settle  a 
dispute  between  Otho  M.  Linthicum  and  John 
Lutz.  in  which  the  executors  of  the  late  John 
M*Pner80ik  of  Frederick,  are  interested,  do  award 
the  sum  of  eleven  hundred  and  twenty-nine  dol- 
lars and  ninety-three  cents,  to  be  paid  to  the  said 
Linthicum  in  lull,  for  all  expenses  and  damans 
sustained  by  him,  in  consequence  of  not  leaving 
him  in  quiet  possession  of  tne  house,  at  the  cor- 
ner of  Bridge  and  High  streets,  in  Geoigetown, 
(the  demised  premises,)  for  the  full  term  of  the 
lease  for  five  years.  Any  arrear  of  rent  due  from 
Linthicum,  to  be  paid  by  him.''  Signed  by  all 
the  referees.  Judgment  w^as  given  by  the  cir- 
cuit court,  for  the  full  amount  of  the  award  so 
made,  and  costs.  By  the  court:  The  articles 
purport  to  be  made  by  Lutz,  and  to  be  sealed  by 
him ;  and  not  to  be  made  and  sealed  by  his  prin- 
cipal. The  description  of  himself,  as  agent,  does 
not,  under  such  circumstances,  exclude  his  per- 
sonal responsibility.  But  this  very  liability  was 
necessarily  submitted  to  the  referees,  and  came 
within  the  scope  of  their  award.  Lutz  v.  Xtn- 
thicum,  8  Peters,  165. 

38.  It  was  objected  to  the  award  that  it  was 
uncertain,  not  mutual  and  final ;  that  it  does  not 
state  whether  the  money  is  to  be  paid  by  Lutz, 
or  the  executors  of  MTherson  ;  that  it  does  not 
find  the  arrears  of  rent  due,  and  to  whom  due; 
that  it  does  not  appear  to  be  an  award  in  the 
cause;  that  the  award  and  the  proceedings 
thereon  are  not  according  to  the  laws  of  Mary- 
land ;  that  the  appointment  of  the  third  referee 
ought  not  to  have  been  made,  until  after  the 
other  two  referees  had  met  and  neard  the  cause, 
and  disagreed  thereon.  The  court  held  all  these 
objections  invalid.    Ibid. 

39.  Without  question,  due  notice  should  be 
mven  to  the  parties  of  the  time  and  place  for 
hearing  the  cause,  bv  the  referees;  and  if  the 
award  was  made  without  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be  set 
aside.  But  it  is  by  no  means  necessary  that  it 
should  appear  upon  the  face  of  the  award  that 
such  notice  was  given.    There  is  no  statute  of 
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Maryland,  whose  laws  govern  in  this  part  of  the 
district,  which  requires  such  facts  to  be  set  forth 
in  the  award.  It  no  notice  is  in  fact  p^ven,  and 
DO  due  hearing  had,  the  proper  mode  is  to  bring 
such  facts^  not  appearing  on  the  face  of  the 
award,  before  the  court,  upon  affidavit  and  mo- 
tion to  set  aside  the  award.  But,  prima  facie, 
the  award  is  (o  be  taken  to  have  been  regularly 
made,  where  there  is  nothing  on  its  face  to  im- 
peach it.    Ibid, 

40.  The  statute  of  Maryland  requires  that 
notice  of  an  award  shall  be  given  to  the  party 
against  whom  it  is  made,  by  service  of  a  copy, 
three  days  before  judgment  is  moved ;  and  judg- 
ment is  not  to  be  entered  but  on  motion  and  di- 
rection of  the  court.  It  was  alleged  that  a  copy 
of  the  award  was  not  delivered.  By  the  court  : 
How  that  may  have  been,  we  have  no  means  of 
hx)wing,  for  nothing  appears  upon  the  record 
respecting  it ;  and  there  is  no  ground  to  say  that 
it  ought  to  constitute  any  part  of  the  record,  or 
that  it  is  properly  assignable  as  error.  It  is 
matter  purely  collateral,  and  in  pais.  If  no  such 
copy  had  been  delivered,  the  proper  remedy 
would  have  been  to  take  the  objection  in  the 
court  below  ui>on  the  motion  for  judgment,  or  to 
set  aside  the  judgment  for  irregularity,  if  there 
had  been  no  waiver,  or  no  opportunity  to  make 
the  objections  before  judgment.  But  in  the  pre- 
sent ca^e,  sufficient  does  appear  upon  the  record 
to  show  that  the  party  had  full  opportunity  to 
avail  himself  of  all  his  legal  rights  m  the  court 
below.  The  cause  u^as  referred  at  November 
term,  1832;  pending  the  term,  to  wit,  on  the 
18th  of  January,  1833,  the  award  was  filed  iu 
court  ;*  the  cause  was  then  continued  until  the 
next  term,  viz^  the  fourth  Monday  in  March, 
1833;  at  which  time  the  parties  appeared  by 
their  attorneys,  and  upon  motion,  and  after  argu- 
ment of  counsel,  judgment  was  entered.  We 
are  bound  to  presume,  in  the  absence  of  all  evi- 
dence to  the  contrary,  that  all  things  were  right- 
fully and  regularly  done  by  the  court,  and  that 
the  parties  were  fully  hearcfupon  all  the  matters 
properly  in  Judgment.    Ibid, 

4.  Exceptions  to  an  Award, 

41.  Where  exceptions  have  been  filed  in  due 
time  to  the  report  of  referees,  the  court  will, 
upon  good  cause  shown,  permit  an  additional 
exception  to  be  filed  after  the  four  days,  although 
the  filing  of  exceptions  in  the  first  instance  would 
not  be  allowed  after  that  period.  Thellusson  v. 
Crammond,  1  Wash.  C.  C.  R.  319. 

42.  A  bill  in  equity  to  set  aside  the  report  of 
referees*  will  not  be  sustained,  where  the  grounds 
assigned  are  such  as  would  nave  been  open  to 
the  party  at  law,  by  filing  exceptions  to  the  re- 
port.   Hurst  ▼.  Hurstj  2  Wash.  C.  C.  R.  127. 

43.  Where  referees  make  a  plain  mistake  in 
a  matter  of  law^  it  constitutes  a  valid  objection 
to  their  report.  Kelly  v.  Johnson  etal.jZ  Wash. 
C.  C.  R.  45. 

44.  Where  claims  against  a  party,  both  in  his 
own  right,  and  in  a  representative  cnaracter,  are 
sabmitted  to  the  award  of  arbitrators,  it  is  a 
valid  objection  to  the  award,  that  it  does  not  dis- 
tinguish precisely  between  moneys  which  are  to 


be  paid  by  him  in  his  representative  character, 
and  those  for  which  he  is  personally  bound. 
Lyle  et  d.y.RodgerSj  5  Wheat.  394;  4  Cond. 
Rep.  702. 

45.  If,  however,  referees  mean  to  decide  ac- 
cording to  law,  and  mistake  and  refer  it  to  the 
court  to  review  their  decision,  as,  in  all  cases 
where  they  specially  state  the  principles  on 
which  they  have  acted,  thev  are  presumed  to  do ; 
in  such  cases  the  court  will  set  aside  the  award ; 
for  it  is  not  the  award  which  the  referees  meant  to 
make,  and  they  acted  under  a  mistake.    Ibid, 

46.  Although  an  attorney  at  law  has  no  right 
to  make  a  compromise,  yet  a  court  will  be  dis* 
inclined  to  disturb  one  which  was  not  so  unrea- 
sonable in  itself  as  to  be  disclaimed  a&ainst  by 
all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  has  been  imposed  upon,  or 
not  fairly  exercised.  But  where  the  sacrifice  is 
such  as  to  leave  it  scarcely  possible  that,  with  a 
full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  can 
be  no  hesitation  in  saying  that  the  compromise, 
being  unauthorized,  and  being  therefore  in  itselt 
void,  ought  not  to  bind  the  injured  party.  Though 
it  may  assume  the  form  of  an  award,  or  a  judg- 
ment at  law,  the  injured  party  ought  to  be  re- 
lieved against  it.  Holkery,  Parker j  7  Cranch, 
436 ;  2  Oond.  Rep.  506.  ' 

5.  Performance  and  Enforcing  an  Award, 

47.  Equity  either  enfofees  an  award  as  it  is 
made,  or  sets  it  aside,  if  defective ;  it  does  not 
confirm  the  award  so  lar  as  it  extends,  and  sup- 
ply omissions  by  a  decree.  Peisch  v.  Ware  et 
d,j  4  Cranch,  347;  2  Cond.  Rep.  137. 

48.  Courts  of  equity  l^ave  jurisdiction  to  en- 
force specific  performance  of  an  award  respect- 
ing real  estate.  But  he  who  seeks  performance, 
must  show  a  readiness  to  perform  all  the  award 
on  his  part.  Green  r,  Darleyj  5  Mason's  C.  C. 
R.  201. 

49.  After  a  long  delay,  and  lache&  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstances^  and  injury  to 
the  other  party.    Ibid, 

50.  A  fortiori,  it  will  not  decree  it  against  pur* 
chasers,  even  with  notice,  if  their  vendee  is  dead 
and  insolvent,  so  that  tnere  can  be  no  remedy 
over.    Ibid, 

51.  Query,  If  an  award  respecting  real  pro- 
perty is  required  to  be  registered  by  the  laws 
of  Massachusetts?    Ibid, 


ARGUMENT  OF  A  CAUSE. 

1.  The  supreme  court  will  not  compel  a  canse 
to  be  heard,  unless  the  citation  has  been  served 
thirty  days  before  the  first  day  of  the  term. 
Welsh  V.  Mandevillej  5  Cranch,  321;  2  Cond. 
Rep.  268. 

2.  Unless  statements  of  the  case  are  furnished 
to  the  supreme  court,  pursuant  to  their  rules,  the 
causes  will  be  either  dismissed  or  continued. 
Peyton  V.Brooke  J  3  Cranch,  92;  1  Cond.  Rep. 
464. 
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3.  If  the  appellant's  counsel  neglect  to  furnish 
the  supreme  court  with  a  statement  of  the  points, 
pursuant  to  the  rule  of  the  court,  tbie  appeal 
will  be  dismissed.  The  Catharine  v.  IT.  S.,  7 
Cranch.  99. 

4.  The  supreme  court  will  not  rehear  a  cause 
after  the  term  in  which  it  is  decided.  Anany' 
mouSf  7  Cranch,  1. 

5.  The  supreme  court  will  not  hear  more  than 
two  counsel  on  one  side,  whatever  may  be  the 
number  of  points  in  the  cause.    Ibid, 

6.  The  rule  that  but  two  counsel  shall  be 
heard,  has  been  dispensed  with  in  a  cause  of 
great  public  importance,  where  the  sovereign 
rights  of  the  United  States  and  a  state  were  in- 
volved, and  the  government  of  the  United  States 
had  directed  the  attorney-general  to  appear  for 
one  of  the  parties.  M^Culloch  v.  State  of  JKfory- 
landf  4  Wheat.  316,  322 ;  4  Ck)nd.  Rep.  466. 

7.  It  is  too  late  to  grant  a  rehearing  in  a  cause, 
after  it  has  been  remitted  to  the  court  below,  to 
carry  into  effect  the  decree  of  the  supreme  court, 
according  to  its  mandate ;  and  a  subsequent  ap- 
peal from  the  circuit  court,  for  supposea  error  m 
carrying  into  effect  such  mandate,  brings  up  only 
the  proceedings  subsequent  to  such  mandate, 
and  does  not  authorize  an  inquiry  into  the  merits 
of  the  original  decree.  Browaer  v.  M^ Arthur j 
7  Wheat.  58 ;  5  Cond.  Rep.  236. 

8.  Whatever  had  been  formally  before  the 
court,  and  disposed  of  by  the  decree,  is  coosi- 
derea  as  finaUy  dispo^d  of.  But  upon  all  pro- 
ceedings to  carry  into  effect  the  decree  of  the 
court,  the  original  proceedings  are  always  before 
the  court,  so  far  as  they  are  necessary  to  deter- 
mine any  new  points  or  rights  in  controversy 
between  the  parties,  which  were  not  terminated 
by  the  original  decree.    Ibid, 

9.  The  court  are  not  bound  to  notice  in  the 
ohajige  to  the  jury  a  point  of  law  embraced  in 
the  ailment,  unless  their  opinion  upon  it  was 
explicitly  required.  U,  S.  v.  Fourteen  Packages^ 
1  Gilpin^s  D.  C.  R.  252. 


ARGUMENTATIVENESS  IN  PLEADING. 

The  bill  asserted  notice  in  the  defendant  of 
an  alleged  fraud ;  the  denial  of  the  plea  was, 
"  that  this  defendant  had  no  notice  of  any  title, 
claim,  or  demand  of  the  complainant,  or  of  any 
other  person,  to  or  in  the  lanas  so  purchased  by 
this  defendant,  as  aforesaid,  which  could  afiect 
the  same,  or  any  of  them,  or  any  part  thereof.'' 
Held^  that  this  plea  is  argumentative  and  insuf- 
ficient. The  plea  should  expressly,  and  in  terms, 
deny,  by  proper  averments,  notice  of  the  fraud 
charged  in  the  bill.  Wood  v.  Manr^  1  Sumner's 
C.  C.  R.  606. 


the  petitioner,  Sampeyreac,  by  the  Spanish  go- 
vernment, prior  to  the  cession  of  Louisiana  to 
the  United  States^  by  the  treaty  of  April  3, 1803. 
This  claim  was  opposed  by  the  district  attorney 
of  the  United  States ;  and  the  court^  after  hear* 
ing  evidence,  decreed  that  the  petitioner  reco- 
vered the  land  from  the  United  Slates.  Afte^ 
wards,  the  district  attorney  of  theUnited  States, 
proceeding  on  the  authority  of  fte  act  of  8th 
May,  1830,  filed  a  bill  of  review,  founded  on  the 
allesation  that  the  original  decree  was  obtained 
by  fraud  and  surprise;  that  the  documents  pro- 
duced in  support  of  the  claim  of^impeyreaa 
were  forged ;  and  that  the  witnesses  who  had 
been  examined  to  sustain  the  same  were  per- 
jured. At  a  subsequent  term,  Steward  was  al- 
lowed to  become  a  defendant  to  'the  bill  of  re- 
view, and  filed  an  answer,  in  which  the  fraud 
and  forgery  are  denied,  and  in  which  he  asserts 
that  if  the  same  were  committed,  he  is  igoorant 
thereof;  and  asserts  that  he  isal>onafiue  pur- 
chaser of  the  land  for  a  valuable  consideration,, 
from  one  John  J.  Bowie,  who  conveyed  to  him, 
the  claim  of  Sampeyreac  by  deed,  dated  about 
the  2%A  October,  1823.  On  a  final'  hearing,  the 
court,  being  satisfied  of  the  forgery,  perjury,  and 
fraud,  reversed  the  original  decree.  Htli^  that 
these  proceedings  were  legal,  and  were  author- 
ized by  the  act  of  the  5th  of  May,  1830.  Sam- 
peyreac  et  at.  v.  The  U.  S,^  7  Peters,  222. 

2.  Almost  every  law  providing  a  new  remedy, 
afiects  and  operates  upon  causes  of  action  exist- 
ing at  the  time  the  law  is  passed.'  The  law  of 
1830  is  in  no  respect  the  exercise  of  judicial 
powers ;  it  only  organizes  a  tribunal  with  the 
powers  to  entertain  judicial  proceedings.  The 
act,  in  terms^  applies  to  bills  filed,  or  to  be  filed. 
Such  retrospKBCtive  effect  is  no  \iousual  course 
in  laws  providing  new  remedies.     Ibid, 

3.  The  act  of  congress  of  1830  does  not  require 
that  all  the  technical  rules  in  the  ordinary  course 
of  chancery  proceedings  on  a  bill  of  review,  ehall 
be  pursued  m  proceedings  instituted  under  the 
law.    Ibid, 


ARKANSAS  TERRITORY. 

1.  Under  the  provisions  of  an  act  of  congress, 
passed  on  the  26th  May,  1824,  proceedings  were 
instituted  in  the  superior  court  of  the  territory 
of  Arkansas,  by  which  a  confirmation  was  claimed 
of  a  grant  of  land  alleged  to  have  been  made  to 


ARMY  OF  THE  UNITED  STATES. 

1.  The  adjutant  and  inspector-general  of  the 
army  of  the  Untied  States,  was  not  entitled  to 
double  rations,  from  the  30th  September,  1818, 
to  the  31st  May,  1821.  Parker  v.  The  United 
States,  1  Peters,  296. 

2.  The  president  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
nunj^pik  of  rations,  to  ofiicers  commanding  at 
flfparate  posts,  as  he  may  think-  just,  having  re- 

Vpect  to  tne  special  circumstances  of  each  port. 
The  law  granting  this  authority  is  not  impera- 
tive |  and  in  the  exercise  of  his  discretion,  the 
president  may  allow  or  refuse  to  allow  additional 
rations,  as  in  liis  opinion  he  may  deem  proper. 
Ibtd, 

3.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  president^  under  a  general  authority 
from  him,  may  exercise  the  power,  and  make 
the  allowance,  to  officers  having  a  separate 
command.    Ibid, 
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4.  No  ofiicer  is  enlitled  to  tfae  additional  al- 
kmnee,  unless  he  be  a  commandant  at  a  sepa- 
late  post ;  and  then  the  claim  roast  be  sanetioned 
bj  the  executive.  The  albwanoe  cannot  be 
made  to  more  than  one  oifioer  at  the  same  sta- 
tion.   Ibid. 

5.  In  the  discharge  of  his  ordinary  duties,  the 
adjotant  and  inspector>geneRl  has  no  distinct 
eommand }  his  duties  consist  in  details  of  ser- 
vice, and  not  in  active  military  command,  ibid. 

6.  An  officer  may  be  said  to  command  at  a 
seDarate  post,  when  he  is  out  of  the  reach  of  the 
oraers  of  the  commander-in-chief,  or  of  a  supe- 
rior officer,  in  command  in  the  neighbourhood. 
He  mast  tnen  issue  the  necessary  orders  to  the 
troops  oader  his  command,  it  being  impossible 
to  reeeiTo  them  from  a  superior  officer.    Ibid, 

7.  The  senemi  order  of  the  war  department, 
of  the  16lh  March,  1816,  directing  double  ra- 
tions to  be  allowed  to  officers  commanding  mili- 
tary departments,  is  construed  to  relate  to  the 
geographica]  sections  of  oouatry  into  which  the 
two  divisions  of  the  army  are  divided,  and  whicii 
were  denominated  "d apartments,''  and  intended 
to  designate  the  extent  of  actual  command  given 
to  Che  officer  commanding  each  department :  it 
does  not  relate  to  the  law  of  the  3d  of  March. 
1813,  *<  for  the  better  ore^anizatioa  of  the  geneiai 
staff  of  the  army."    Ibid. 

8.  The  duties  and  powers  of  a  military  offiieer 
of  the  United  States  are  regulated  by  law,  and 
the  court  will  determine  on  those  powers,  look- 
ing to  the  laws  which  regulate  them.  U,  S.  v. 
WUlardj  1  Paine's  C.  C.  R.  689. 

9.  Moneys  were  advanced  to  a  militia  pay- 
maFter,  when  in  the  service  of  the  United  States, 
under  the  acts  of  congress  of  20th  January,  ana 
3d  of  March,  1813,  and  charged  to  him  m  ac- 
count, under  the  words,  '^pay  of  the  army." 
Hdd^  That  these  words  were  evidence  of  the 
appropriation,  out  of  which  the  advances  were 
Blade ;  but  that  such  advances  were  to  be  dis- 
bursed to  the  regular  troops,  excluding  the  mili- 
tia.   Ihid. 

10.  Congress  have  a  constitutional  right  to 
enlist  minors  in  the  navy  or  army,  without  the 
consent  of  their  parents.  U.  8,  v.  Bmnbridig^,  1 
^lason's  C.  C.  R.  71. 

11.  Under  the  navy  acts,  the  consent  of  the 
father  is  not  necessary  to  the  valid  enlistment 
of  boys  in  the  service.    Ibid. 

12.  An  action  was  brought  by  the  United 
States  against  captain  Eliason,  for  a  balance  due 
by  him  as  diftborsing  officer  at  Fortress  Calhoun. 
The  defendant  claimed  an  allowance  as  com- 
missions on  the  disbursement  of  large*su|ps  of 
mone^  under  the  orders  of  the  war  deparfi 
in  1834,  and  the  years  included  up  to  1838, 
der  the  regulations  of  the  war  defKirtment,  con- 
tained in  the  army  regulations  printed  in  1821, 
"at  the  rate  of  two  dollars  per  diem,  durine  the 
continuance  of  such  disbursements,  provided  the 
whole  amount  of  emoluments  shall  not  exceed 
two  and  a  half  per  cent,  on  the  sum  expended." 
The  United  Slates  v.  Eliason^  Administratrix,  16 
Peters,  291. 

13.  By  a  subseouent  regulation  of  the  war 
department  of  14th  March,  1835,  adopted  in  con- 


sequence of  the  provisions  of  an  act  of  congress 
of  3d  March,  1835,  all  extra  compensation  of 
every  kind,  for  which  provision  had  not  been 
made  by  law,  was  disallowed.  The  defendant 
intestate  claimed  that  the  provisions  of  the  act 
of  March  3d,  1835,  were  applicable  only  to  the 
disbursing  of  public  money  appropriated  by  law 
during  the  session  of  congress  in  which  that  act 
was  passed.  Held,  That  the  order  of  the  war 
department  of  14th  March,  1835,  took  away  all 
right  to  the  extra  allowances  claimed  under  the 
prior  army  regulations.    Ibid, 

14.  The  power  of  the  executive  to  establish 
rules  and  regulations  for  the  government  of  the 
army  is  undoubted.  The  power  to  establish, 
necessarily  implies  the  power  to  modify  or  to 
repeal,  or  to  create  anew.  The  secretary  of  war 
is  the  reguhur  constitutional  organ  of  the  president 
for  the  administration  of  the  military  establish* 
ment  of  the  nation ;  and  rules  and  orders,  pub- 
licly promulgated  through  him,  must  be  received 
as  the  acts  of  the  executive,  and  as  such  are 
binding  upon  all  within  the  sphere  of  his  legal 
and  constitutional  authority.    Ibid, 

See  Commission  bt  Buevst. 


ABREST. 

1.  An  arrest  cannot  be  made  of  a  person  at- 
tend ing  cou  rt  as  a  party,  or  as  a  w  i  tness.  Blighft 
ExW.  V.  Ashley,  1  Peters'  C.  C.  R.  41. 

2.  It  is  not  a  contempt  of  court  to  serve  a  per- 
son with  a  summons,  while  attending  at  the  pUce 
where  the  court  is  held,  as  a  party  m  a  cause,  or 
as  a  witness.    Ibid, 

3.  It  is  a  contempt  of  court  to  serve  process, 
either  of  summons  or  capias,  in  the  actual  or 
constructive  presence  of  the  court.    Ibid. 

4.  An  arrest  is  the  taking,  seizing,  or  detain- 
ing the  person  of  another,  touching  or  putting 
hands  upon  him  in  the  execution  of  process :  or 
any  act  mdicatine  an  intention  to  arrest.  U.  S.  v. 
Benner,  1  Baldwm's  C.  C.  R.  239. 

5.  Where  a  man  enters  special  bail  for  the 
appearance  of  a  defendant  in  a  civil  action,  he 
may  seize  his  person  at  his  pleasure,  and  com- 
mit him  to  prison ;  or  if  the  principal  escapes, 
the  bail  may  pursue  him  to  another  state,  ana 
bring  him  back  by  the  use  of  all  necessary  force 
and  means  of  preventing  escape.  Johnson  r, 
Tompkins  et  at.,  1  Baldwin's  C.  C.  R.  578. 

6.  If  the  slave  absconds,  the  master  may  pur- 
sue him  into  another  state  and  retake  him,  and 
may  bind  or  secure  him  in  any  other  way  to 

Erevent  his  second  escape ;  he  may  arrest  lum 
y  the  use  of  as  much  force  as^  necessary  to 
effect  his  reclamation.  He  may  enter  peacefully 
on  the  property  or  in  the  house  of  anotner,  taking 
care  to  commit  no  breach  of  the  peace  against 
those  persons.  But  it  is  no  breach  of  the  peace 
to  use  as  much  force  or  coercion  towards  the 
fugitive  as  suffices  for  his  security :  as  without 
such  force,  no  slave  could  be  retaken  without 
his  consent.  The  master  may  also  use  every 
art,  device,  or  stratagem,  to  decoy  the  slave  into 
his  power.  Odious  as  those  t^rms  may  be  in 
their  application  to  an  unlawful  act,  they  ought 


180 


ARREST  OF  JUDGMENT.— ASSAULT  AND  BATTERY. 


Arrest  of  Judgment.— Anaalt  and  Battery. 


to  be  considered  as  far  otherwise,  when  Ufied  for 
a  lawful  purpose.    Ibid. 

7.  If  an  arrest  is  made  without  a  warrant 
from  a  proper  officer,  the  person  making  the 
arrest  is  liable  to  damages  to  the  party  arrested, 
if  he  is  innocent  of  the  offence  with  which  he  is 
charged,  and  for  which  he  has  been  arrested, 
though  the  person  arresting  him  may  have 
honestly  believed  the  other  guilty :  though  there 
was  ground  for  suspicion,  or  probable  cause  for 
the  arrest,  he  is  liable  for  an  action  for  the  arrest, 
unless  actual  cuilt  appears.    Ibid, 

8.  If  a  lawful  warrant  is  directed  to  an  officer 
or  a  private  person,  and  he  does  not  exceed  or 
abuse  the  authority  it  confers,  he  is  liable  to  no 
action,  though  the  person  described  in  the  war- 
rant, and  arrested,  is  wholly  innocent  of  the 
offence  charged ;  so  that  while  innocent  men  are 
protected  from  arrests  by  officers  or  private  per- 
sons on  their  own  authority,  the  latter  are  equally 
protected  in  the  execution  of  lawful  process. 
The  same  rule  applies  to  a  person  arrested  as  a 
slave.    Ibid,  481. 

9.  In  the  case  of  an  indictment  for  resisting 
the  marshal  of  the  United  States,  in  the  execu- 
tion of  a  warrant  issued  by  the  judge  of  the  dis- 
trict court  of  the  United  States,  the  court  said : 
the  22d  section  of  the  act  of  congress,  passed  on 
the  30th  d&y  of  April.  1790,  for  the  punishment 
of  certain  crimes,  mcluded  every  species  of  pro- 
cess, legal  and  judicial,  whether  issued  by  the 
court  in  session,  or  by  a  judge  or  magistrate, 
acting  in  that  capacity  out  of  court,  in  the  execu« 
tion  of  the  laws  of  the  United  States.  The  U,  S,  r. 
Ltdxna,  3  Wash.  C.  C.  R.  335. 

10.  On  a  count  in  the  indictment  for  resisting 
the  officer  of  the  United  States,  it  is  necessary 
that  the  person  resisting  should  use  or  threaten 
violence.    Ibid. 

11.  A  party  to  a  cause  depending  for  a  trial, 
is  privileged  from  arrest,  during  the  continuance 
of  the  court  at  which  the  trial  will  take  place. 
Ex  parte  Hurst^  1  Wash.  C.  C.  R.  186. 

12.  The  privilege  Extends,  not  only  to  prevent 
his  arrest  when  attending  the  court  and  when 
comiiiff  to  and  returning  irom  it,  but  while  he  is 
at  his  lodgings.    Ibid. 

13.  The  privileges  of  a  foreign  minister,  which 
exempt  him  from  arrest,  are  not  personal,  nor  is 
their  violation  punished  as  an  injury  to  himself; 
if  the  immunity  from  arrest  is  the  privilege  of 
the  sovereign  who  sends  him,  the  injury  is  done 
to  him  in  the  person  of  his  representative.  The 
laws  of  nations  protect  the  mmister.  that  he  may 
not  be  obstructed  in  the  business  of  his  mission  ] 
his  person  is  as  inviolable  as  that  of  his  sovereign, 
within  whose  territory  he  is  presumed  to  reside. 
The  United  StMes  r.  Benner,  1  Baldwin's  C.  C.  R. 
240. 

14.  The  general  law  of  all  nations,  as  well  as 
the  municipal  laws  of  each,  exempt  ministers 
from  all  jurisdiction  or  control  over  their  persons, 
as  long  as  their  representative  character  is  re- 
cognised by  the  government  which  sends  or 
receives  them ;  if  tney  exercise  the  functions  of 
ministers  or  retain  tlutt  character,  their  exemp- 
tions attach  to  their  office,  whether  they  claim 
them  or  not.    ttnd. 


15.  There  is  no  principle  of  national  law,  mn 
any  word  in  the  act  of  congress,  which  justifies 
the  arrest  of  a  minister  who  waives  the  privilege 
of  the  diplomatic  chamcter.    Ibid. 

16.  To  subject  an  officer  to  indictment,  who, 
under  a  warrant,  arrests  a  diplomatic  person,  it 
is  not  necessary  to  prove  that  he  knew  the  per- 
son to  be  a  minister  at  the  time  of  the  arrest. 
The  law  does  not  make  knowledge  an  ingredient 
in  the  offence.    Ibid. 


ARREST  OF  JUDGMENT. 

1.  Where  the  declaration  in  ejectment  was 
right,  and  that  which  had  been  served  on  the 
tenant  in  possession  was  wrongly  entitled,  the 
defendant  naving  entered  a  plea  to  the  declara- 
tion against  him.  the  court  refused  to  arrest  the 
judgment.  Huiaekooper  v.  BurrowSf  1  Wash.  C. 
C.  R.  257. 

2.  An  averment  that  the  defendant  harboored 
and  concealed  fugitives  from  labour,  after  notice 
that  they  were  such  fugitives,  is  sufficient.  Jones 
T.  Vamandt,  2  M'Lean,  C.  C.  R.  612. 

8.  The  word  escaped  being  used  in  the  aet 
of  congress,  is  the  most  appropriate  term  to  be 
used  in  the  declaration ;  but  any  word  of  equal 
import  will  be  sufficient.    Ibid, 

4.  An  averment  that  the  slaves  "  escaped  from 
the  state  of  Kentucky,  and  came  to  the  defend- 
ant, at  Hamilton  county,  in  the  county  and  dis- 
trict aforesaid,"  refers  to  the  state  and  district 
last  above  named,  unless  the  contrary  be  clearly 
shown.    Ibid. 

5.  A  declaration  founded  upon  a  statute,  must 
conclude  against  the  form  of  the  statute.  Ibid. 


ASSAULT  AND  BATTERY. 

1.  An  assault  is  an  offer  to  strike,  beat,  or 
commit  an  act  of  violence  on  the  person  of  an- 
other, without  actually  doing  it,  or  touching  bis 
person.  A  battery  is  the  touching  or  commission 
of  any  actual  violence  on  the  person  of  another, 
in  a  rude  and  anery  manner.  Johnson  v.  Tontf' 
kins  et  d.,  1  Baldwin's  C.  C.  R.  600. 

2.  An  assault  is  an  offer  or  an  attempt  to  do  a 
corporal  injury  to  another,  as  by  striking  at  him 
with  the  mind^  or  a  stick,  or  shaking  the  fist  at 
him,  or  presenting  a  gun  or  other  weapon  within 
sucn  distance  as  that  a  hurt  might  be  given,  or 
drawing  a  sword  and  brandishing  it  in  a  me- 
nacing manner :  each  of  these  acts  to  be  done 
with  uitent  to  do  some  corporal  hurt  to  another. 
United  States  v.  Hand^  2  Wash.  C.  C.  R.  435. 

•*  3.  Per  Mr.  Justice  Washington.  It  was  ar- 
gued by  the  counsel  for  the  defendant,  that  to 
constitute  an  assault,  it  must  be  accompanied 
by  some  act  of  violence.  The  mere  taking  hold 
of  the  coat,  or  laying  the  hand  gently  on  the 
person  of  another,  it  is  said,  does  not  amount 
to  the  offence.  It  is  very  true,  these  acts  may 
be  done  innocently^  w^ithout  offending  the  law. 
If  done  in  friendship,  and  for  a  benevolent  par* 
pose,  the  act  would  certainly  not  amount  to  an 
assault.  But  these  acts,  if  done  in  anger,  or  in  a 
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rade  and  insolent  manner,  or  with  a  view  to 
kostility,  amount  not  only  to  an  aasaalt  but  to  a 
battenr.  Even  Btrikinpr  at  a  person,  thoush  no 
blow  be  inflicted,  or  raising  the  arm  to  striEe,  or 
holding  up  one's  fist  at  him,  if  done  in  anger  or 
in  a  menacing  manner,  are  considered  by  the 
law  assaults.  United  States  v.  OftegOj  4  Wash. 
C.  C.  R.  534. 

4.  In  the  case  of  Charles  Tredwell,  appellant, 
V.  Harry  Joseph,  appellee^  1  Sumner's  Keports, 
390,  the  circuit  court  affirmed,  on  appeal,  the 
decree  of  the  district  judge  of  the  district  court 
of  the  United  States  of  Blassachnsetts  district, 
giving  damages  for  a  wrongful  assault  of  a  sea- 
man, and  imprisonment.  1  Sumner's  C.  C.  R. 
390. 

5.  (n  an  action  of  assault  and  battery  to  which 
the  general  issue  is  pleaded,  the  defendant  may 
give  in  evidence  his  state  of  mind,  caused  by  an 
excitement  or  provocation  so  recent  or  immediate 
as  not  to  allow  the  blood  to  cool.  Churchman 
V.  WadddL  1  Baldwin's  C.  C.  R.  58,  59. 

6.  The  legal  effect  of  such  evidence  is  not  to 
excuse  the  defendant  from  paying  compensatory 
damages,  but  will  excuse  his  paying  such  as  are 
exemplary.    IJnd. 

7.  If  toe  alleged  provocation  is  a  previous 
assault  and  battery  of  the  son  of  the  defendant, 
evidence  of  the  transaction  is  not  admissible ; 
but  the  defendant  may  give  in  evidence  the 
appearance  of  the  son,  and  the  account  he  gave 
to  the  defendant  when  he  first  saw  him,  so  as  to 
enable  the  jury  to  decide  on  the  cause  and  ex- 
tent of  the  provocation.    Ibid. 


ASSESSMENT. 

1.  Under  the  act  of  the  legislature  of  Virginia, 
of  December  22,  1794,  property^pledged  to  the 
Matual  Insurance  Society,  continues  liable  for 
assessments  on  account  of  the  losses  insured 
against,  in  the  hands  of  a  bona  fide  purchaser, 
without  notice,  although  the  property  has  become 
part  of  the  District  of  Colombia.  Mutual  As- 
furanu  Society  v.  Watts,  1  Wheat.  279  ]  3  Cond. 
Rep.  570. 

2.  By  the  laws  of  Louisiana,  questions  of  fact 
in  civil  causes,  are  tried  by  a  court,  unless  either 
of  the  parties  demands  a  jury :  in  an  action  of 
debt  on  a  judgment,  the  interest  on  the  original 
jod^ent  ma^  be  computed  and  make  part  of 
the  judgment  in  Louisiana,  without  a  writ  of  in- 
d^iry,  or  the  intervention  of  a  jury.  MayhetD  v. 
Thatcher  et  at.,  6  Wheat.  129;  5  Cond.  Rep.  34. 

3.  An  action  was  brought  in  the  circuit  court 
for  the  district  of  Rhode  Island,  on  certain  bills 
of  exchange,  drawn  by  the  defendants  B.  &  F., 
and  endorwQ  to  the  plaintiff  B.  H.  Subseauently 
to  the  service  of  the  original  writ,  the  defendant 
F.  died ;  the  other  defendant  B.  ^me  into  court, 
and  after  suggesting  the  death  of  F.,  pleadea 
the  genera]  issue ;  and  the  plaintiff  having  like- 
wise su^^ested  the  death  of  F.,  prayed  judgment 
against  J.  B.  the  survivinj^  defendant.  ''There 
was  joinder  in  issue,  contmuance  or  other  plead- 
ing j  but  immediately -after  the  above  prayed- 
Ibrjudgment,  the  record  proceeded  as  follows :" 
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And  the  said  J.  B.  made  default,  whereupon  this 
case  being  submitted  to  the  court,  and  the  court 
having  fully  heard  the  parties  by  their  counsel, 
and  mature  deliberation  being  thereon  had,  it 
is  considered  by  the  court,  now  here,  that  the 
said  B.  H.  do  recover  against  the  said  J.  B.,  the 
surviving  partner,  as  aforesaid,  the  sum  of 
thirty-four  thousand  four  hundrea  and  fifty-fire 
dollars  and  twenty-seven  cents  damages,  and 
the  costs  of  suit  taxed  at  sixteen  dollars  and 
fifty-two  cents.  To  the  record  of  this  judgment, 
the.  following  memorandum  was  annexed :  Nota 
Bene — ^The  abore  sum  as  ordered  by  the  court, 
includes  the  principal  and  interest,  from,  &c., 
and  twenty-nine  dollars  and  twenty-two  cents, 
charges  of  protest.  Heldj  that  under  the  laws 
and  the  practice  of  the  courts  of  Rhode  Island, 
this  judgment  was  legal.  Brown  v.  Van  Braam, 
3  Dall.  344. 

4.  By  the  laws  and  practice  of  Rhode  Island, 
where  judgment  is  entered  by  default,  discon- 
tinuance, nihil  dicit,  non  sum  informatus,  or  on 
demurrer,  the  damages  may  be  inquired  into, 
and  assessed  by  the  court  or  by  a  writ  of  in- 
quiry, at  the  discretion  of  the  court ;  and  where 
neither  party  demands  a  writ  of  inquiry,  the  re* 
cord  is  made  up  as  above.    Ibid, 

5.  By  the  laws  and  practice  of  Rhode  Island, 
the  non-attendance  ot  the  party  after  plea 
pleaded,  and  before  trial,  is  considered  as  a  de* 
fault )  and  the  court  proceed  to  enter  jud^ent 
against  him  and  to  assess  the  damages,  without 
the  intervention  of  a  jury.    Ibid, 

6.  Where,  by  the  state  laws  and  practice, 
upon  a  default,  damages  may  be  asseseed  for  the 
plaintiff  by  the  court ;  the  circuit  court  may. 
under  the  34th  section  of  the  judiciary  act  ot 
1789,  ch.  20,  adopt  the  like  practice,    ibid. 

7.  Where  the  action  is  brought  for  a  sum  cer- 
tain, or  which  may  be  made  certain  by  computa- 
tion, as  on  a  bill  of  exchange,  judgment  for  the 
damages  may  be  entered  up  by  the  court,  with- 
out a  writ  of  inquiry.  Benner  v.  Marshdly  1 
Wheat.  215 ;  3  Cond.  Rep.  546. 

8.  An  element  on  tne  record  in  the  court 
below,  stating  the  damages  to  be  allowed  on 
certain  alternatives,  will  not  be  regarded  by  the 
supreme  court  on  a  writ  of  error,  but  the  court 
will  award  a  venire  &cia8  de  novo,  to  assess 
them.  Lanusss  r.  Barker^  3  Wheat.  101;  4 
Cond.  Rep.  204. 


ASSETS. 


1.  During  the  pendency  of  a  suit  to  rescind  a 
contract  for  the  purchase  of  a  tract  of  land,  on  an 
allegation  that  there  had  been  a  fraudulent  mis- 
representation by  the  vendor,  it  was  agreed  that 
the  rents  and  profits  of  the  lands  should  be  re- 
ceived by  an  agent,  to  abide  the  event  of  the 
suit.  The  supreme  court  affirmed  the  decree 
of  the  circuit  court,  rescinding  the  contract^  and 
ordering  the  part  of  the  purchase-money  paid  by 
the  purchaser,  repaid  to  him.  The  vendor  of  the 
land  died,  and  tne  rents  and  profits  which  had 
been  received  bv  the  asent,  were  adjudged  to 
be  aasets  in  the  oands  of  his  executor,  who  had 
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been  the  reoeiyer.    B&ifWs  Etts,  y.  Grundy,  9 
Peters,  275. 

2.  Stock  held  by  a  trustee :  the  holder,  after 
an  assignment,  is  a  mere  trustee,  and  the  stock  is 
not  assets  in  the  hands  of  his  administrator  or  as- 
signee.   U.  S.  T.  Cutti,  I  Sumner's  C.  C.  B.  133. 

3.  An  administrator  has  no  authority  to  sell 
an  estate  held  io  trust  for  ether  purposes,  to  pay 
the  debts  of  the  intestate.  Rokmson  ▼.  Codmanj 
1  Sumner's  C.  C.  R.  121. 

4.  By  the  laws  of  Connecticut,  the  real  estate 
of  an  intestate  may  be  sold  for  the  payment  of 
debts,  where  there  is  a  deficiency  ofpersonal 
estate.  The  administrator,  by  virtue  ol  his  ge- 
neral authority,  has  no  right  to  sieddle  with  the 
Te9l  estates  but  derives  especial  authority  from  the 
order  of  tne  court  of  probates,  which  possesses 
jurisdiction  to  direct  a  sale,  upon  a  proper  applica- 
tion, and  proof  of  the  deficiency  of  personal  assets. 
The  power  or  trust  conveys  no  estate  to  the  ad- 
ministrator. He  has  simply  an  authority  ]  and 
upon  the  sales  makes  a  couveyance  to  the  pur- 
cnaser,  to  whom  the  estate  passes,  upon  his  entrj 
on  the  land,  by  operation  of  law,  so  that  he  is 
under  an  estate  of  inheritance.  Ricard  v.  Wil' 
liams,  7  Wheat.  59 ;  5  Cond.  Rep.  237. 

5.  An  administrator  is  not  liable  to  pay  inte- 
rest upon  assets  in  his  hands,  unless  under  spe- 
cial circumstances.  Dexter  r.  4mold  a  ux,,  3 
Mason's  C.  C.  R.  234. 

6.  The  principle  of  marshalling  assets,  is  this : 
A  creditor  having  the  choice  of  two  funds,  ought 
to  exercise  his  right  of  election  in  such  a  manner 
as  not  to  injure  other  creditors,  who  can  resort  to 
one  only  of  those  funds }  but  if  he,  in  the  exercise 
of  his  legal  rights,  exhausts  that  to  which  alone 
other  creditors  can  resort,  equity  will  place  them 
in  his  situation,  so  far  as  he  has  applied  their 
funds  to  his  claim.  Abtcn  v.  Munford,  1 
Biockenb.  C.  C.  R.  266. 

7.  In  the  application  of  this  principle,  simple 
contract  creditors  will  be  substituted  for  specialty 
creditors^  but  not  for  judgnaent  creditors:  that 
is,  the  simple  contract  creditors  cannot  charge 
the  lands  for  so  much  of  the  personal  funds  as 
has  been  apfdied  to  the  payment  of  debts  due 
by  judgments  obtained  a^nst  the  ancestor, 
"nie  reason  is,  that  the  writ  of  elegit,  by  virtue 
of  which  the  land  is  charged  by  the  judgment 
against  the  aiuiestor,  does  not  issue  sinffly  against 
the  land,  but  against  all  the  chattels  (save  oxen 
and  beasts  of  tne  ploughl ;  and  if  the  chattels 
be  sufficient,  the  land  ougnt  not  to  be  extended. 
The  judgment  creditor,  therefore,  has  not  the 
election  between  two  funds  (as  the  specialty  cre- 
ditor has) ;  and  the  principle  on  which  assets  are 
marshalled  does  not  apply  to  the  case.    Ibid, 

8.  Upon  this  principle  of  marshalling  assets, 
where  payments  nave  been  made  by  an  executor, 
to  the  vendor  of  land  purchased  by  the  ancestor, 
and  not  conveyed  to  him,  the  lien  of  the  vendor 
will  be  marshalled.    Jbid. 

9.  A  bill  was  filed,  claiming  a  specific  per- 
formance of  an  alleged  contract  to  convey  a 
house  and  lot  in  Georaretown,  for  the  benefit  of 
the  wife  of  the  oomiHainant,  the  complainant 
having  expended  a  large  sum  of  money  in  im- 
proving the  property,  in  the  expectation  that  it 


would  be  conveyed  as  required  by  the  bill.  The 
court,  not  oonsiaering  that  sufficient  evidence  of 
an  agreement  to  convey  the  propertv  was  ffiveoy 
ordered  that  the  propertv  sooiild  be  sokT  and 
out  of  the  iHnoceecTs  that  tne  advances  macle  hj 
the  complainant  should  be  repaid.  The  property 
sold  for  a  sum  far  less  than  the  amount  expended. 
Held,  that  the  balance  unpaid  after  the  nie  was 
not  a  debt  due  by  the  estate  of  the  father  of  the 
wife,  and  could  not  be  claimed  of  his  representa- 
tives, the  estate  being  insolvent.  ITtng  v.  Thomp' 
son  it  ol.,  23  Peters,  128. 

10.  The  Joeefa  Segunda  was  condemned  fox 
a  violation  of  the  laws  of  the  United  States^ 
prohibiting  the  slave-trade;  and  by  a  decree^ 
the  district  court  of  Louisiana  allowed  the  claim 
of  the  collector,  surveyor,  and  naval  officer,  who 
had  prosecuted  for  the  forfeiture,  to  a  portion  of 
the  proceeds  of  the  sale  of  the  property  coo- 
demned.  This  decree  was  aften^'ards  reversed, 
c^d  the  whole  proceeds  adjudged  to  the  United 
Siate&  on  an  appeal  to  the  supreme  court.  Wil- 
liam Emerson,  the  surveyor,  afterwards  died; 
and  in  1831,  congress  passea  an  act  for  the  re- 
lief of  the  oollectori  the  heirs  of  William  Emer- 
son, and  the  heirs  of  the  naval  officer;  under 
the  authority  of  which,  the  sums  which  had 
been  adjudged  to  those  officers,  and  which  bad 
remained  in  the  district  court  of  Louisiana,  were, 
by  an  order  of  the  court,  paid  to  them  according 
to  the  provisions  of  the  law.  One  of  the  credit* 
ors  of  William  Emerson  claimed  the  sum  so 
paid  to  his  legal  representatives,  as  assets  for 
the  payment  of  his  debt.  Hdd^  that  the  pay- 
ment made  by  order  of  the  district  court^  to  the 
minor  children  of  William  Emerson,  as  his  legal 
heirs,  was  rightfully  made';  and  that  the  same 
cannot  be  considered  in  their  hands  as  assets  for 
the  payment  of  the  debts  of  their  father.  Ewur- 
sov?s  Heirs  v.  Hgilj  13  Peters,  409. 

11.  The  prosecution  of  the  Josefa  Segunda, 
by  the  officers  of  the  customs  of  Louisiana,  was 
not  done  under  the  authority  of  any  law,  or  by 
an]r  authority;  and  these  acts  imposed  no  obli- 
gation, either  at  law  or  in  equity,  on  the  govern- 
ment to  compensate  them.  The  claim  for  those 
services  could  not  have  been  set  up  either  as  aa 
equitable  or  a  le^  ofi*set  to  any  demand  of  the 
government  against  them,  or  either  of  them; 
while,  under  me  rules  of  law,  any  specific  de- 
mand on  the  government  which  imposed  on  ix 
even  an  equitable  obligation,  might  be  set  up  as 
an  ofiset.    Ibid, 

12.  Services  rendered  under  the  requiremei^s 
of  law,  or  of  contract,  for  which  a  compeiisatiosi 
is  fixed,  constitute  a  legal  demand  on  the  go- 
vernment. Services  rendered  under  an  autmr- 
ity  which  is  casual,  or  in  some  degree  discre- 
tionary, may  constitute  an  equitable  claim.  No 
individual  can  be  made  a  debtor  acainsl  his  will* 
Voluntary  benj^fits  may  be  conlerred  on  him, 
which  may  exo&e  his  gratitude,  or  which,  in  the 
exercise  of  his  generosity,  he  may  suitably  re- 
ward; but  this  depends  on  bis  own  volition.  It 
would  constitute  a  singular  item  under  the  law 
of  assets,  to  raise  a  charge  against  an  individual 
for  a  benefit  conferred  by  sonie  voluntary  act  of 
kindness.    The  rule  is  the  same,  whether  tht 
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benefit  be  conferred  on  tbe  goyernment  or  an 
iadividaal.    Ibid, 

13.  A  clajm  BgaiDst  a  foreign  gorernmeDt  for 
spoliations  in  not  of  this  character ;  the  demand 
in  such  a  case  is  founded  on  the  law  of  nations, 
and  the  obligation  is  perfect  on  the  offending 
government.    Ibid. 


ASSIGNEES  OF  BANKRUPTS. 

1.  The  assignees  of  a  bankrupt,  m  England, 
cannot  maintain  an  action  at  law  in  their  own 
•name  against  a  debtor  of  a  bankrupt  m  Vii^inia  3 
•nd  the  action  is  only  maintainable  in  the  name 
of  the  bankrupt  himself.  Though  the  right  to 
personal  property  may  be  regulated  by  the  laws 
of  the  domicil,  as  in  the  case  of  the  bankrupt 
laws  of  England,  and  though  the  equitable  rights 
of  the  assignees  acquired  under  those  bws,  will 
be^i^spected  in  our  courts,  yet.  the  right  of  ao- 
tioQgnost  be  reflated  by  the  law  of  the  forum 
Ja,Huch  the  suit  is  brought.  And  the  transfer 
of  wjankrupt's  effects^  in  England,  being  an  as- 
sigtHiient  merely  by  operation  of  law,  and  not 
«bftihe  act  of  party,  is  not  such  an  assignment 
•of' the  legal  title  to  the  assignees,  as  will  enable 
•theni  to  maintain  an  action  in  their  own  name, 
inthe courts  of  Vliiginia.  BUme r. Drttmnumdj 
.1  *Brockenb.  C.  C.  R.  62. 
.  2*.  The  bankrupt  law  of  a  foreign  country, 
mmiot  operate  a  legal  transferof  property  in  the 
United  States.  Harrison  ▼.  Sterry  et  oi.,  5  Cranch, 
269*;  2  Cond.  Rep.  260. 

Z.  Upon  the  death  of  an  assignee,  under  the 
JlJnited  States'  bankrupt  law,  the  right  of  action 
^r  debts  due  the  bankrupt's  estate,  vests  in  the 
^t^gecutotof  the  assignee.  Richards  ▼.  Thi  Mary' 
im^Ins.  Co^  8  Cranch,  84 ;  3  Cond.  Rep.  45. 


ASSIGNMENT  AND  ASSIGNEES. 

1.  Ckneral  principles Pife]83 
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^^  .         L  General  PrincipUs, 

1.  In  genera],  it  may  be  afHrmed,  that  mere 
personal  torts,  waich  die  with  the  ptrty^  and  do 
pot  survive  to  hjs  personal  representatives,  are 
incapable  of  passing  by  assi|[oment;  and  tluit 
vefte^  rights,  a^.  rem  and  m  re,  possibilities 
ooapied  with  an  interest  and  claim,  growing  out 
s^  and  adhering  .to  property,  may  pass  by  as- 
Bi^nbsnt.    Comtjfus  et  d.  v.  Vosse*  1  Peters,  213. 

2.  The  law  gives  to  the  act  ot  abandonment 
to  underwriters,  i|rhen  accepted,  all  the  effects 
which  the  mos^';aocniutely  drawn  assignment 
wonid  accomplish.  The  nnderwriter  then  stands 
in  the  place  of  the  insured,  and  becomes  legally 
entitled  to  all  that  can  be  recovered  from  de- 
struction.   Pjid.'21A. 

3.  It  is  deai^  thai  the  right  to  oom|)enaatiou 
iot  damages  ancl  injuries,  to  which  citizens  of 


the  United  States  were  entitled,  and  which, 
under  the  treaty  with  Spain,  were  to  be  the  sub- 
jects of  compensation,  passed  by  abandonment 
to  the  underwriters  upon  property  which  had 
been  seized  or  captured.    Ibid.  215. 

4.  The  right  to  compensation  from  Spain, 
held  under  abandcmment  made  to  underwriters, 
and  accepted  by  them,  for  damages  and  in- 
juries, and  which  were  to  be  satisfied  under 
the  treaty,  by  the  United  States,  passed  to  the 
assignees  of  the  bankrupt,  who  held  such  rights 
by  the  provisions  of  the  bankrupt  law  of  the 
United  States,  passed  April  4^  1800.    Ibid.  219. 

5.  A  general  assignment  is  valid  for  actual 
liabilities,  as  well  as  for  debts  due,  if  the  parties 
so  intend.  Hdsey  v.  Whitneyf  4  Mason's  C.  C. 
R.  206. 

6.  One  pdrttier  may  sign  and  seal  such  an  as- 
signment for  the  firm,  and  it  will  bind  the  part- 
nership as  a  release  of  the  debt.    Ibid. 

7.  A  {Patentee  of  an  invention  cannot  main- 
tain a  suit  after  he  has  made  an  assignment,  for 
any  violation  of  his  patent,  but  the  suit  must  be 
brought  by  the  assignee.  Herbert  r.Adams,  4 
Mason's  C.  C.  R.  15. 

8.  An  assignment  made  before  the  patent  is 
obtained,  is  good,  hnd  binds  the  right  of  the 
patentee.    IM. 

9.  An  assignment  by  one  partner,  in  the  name 
of  the  firm,  of  the  partnersnip  effects  and  cre- 
dits, is  valid.  Hamson  v.  Sterry  et  oZ.,  5  Cranch, 
289 ;  2  Cond.  Rep.  280. 

10.  Where  bills  of  lading  consign  the  property 
to  a  consignee,  for  sales  and  returns,  he  alone 
can  endorse  them,  so  as  to  convey  the  title.  But 
subject  to  such  an  endorsement  to  a  purchaser, 
the  consignor  may,  by  a  legal  conveyance,  as- 
sign a  legal  title  to  it,  so  as  to  be  good  against 
bis  own  creditors.  D  Wolf  r.  Harris,  4  Ma- 
son's C.  C.  R.  515. 

11.  A  parol  assignment  of  a  ihare  in  a  prise 
is  void.    The  Dart,  1  Mason's  C.  C.  R.  4. 

12.  An  assignment  of  goods  at  sea,  and  th^ 
proceeds,  if  bona  fide,  is  sufficient  to  pass  the 
legal  title  to  the  goodi^  and  also  to  the  proceeds : 
so  that  replevin  will  lie  for  the  latter.  D'FTol/ 
V.  Harris,  4  Mason's  C.  C.  R.  515. 

13.  An  assignment  of  goods  and  their  proceed! 
may,  In  point  of  law,  be  good,  though  eiven 
by  way  of  mortgage,  or  as  security  for  future 
advances.    Ibid. 

14.  An  endorsement  of  the  bill  of  lading  ia 
not  indispensable^  to  perfect  an  assignment  of 
goods  at  sea.  It  is  sufficient,  if  there  be  a  good 
assignment  of  the  property  by  a  conveyance, 
with  apt  words.    Jotd. 

15.  A  person,  who,  upon  receiving  an  assign* 
ment  of  a  share  of  property,  for  the  security  of 
a  debt,  agrees  to  comply  with  the  contract  of  the 
assignor  vrith  a  joint  owner  of  the  property,  is 
bpund  to  fulfil  that  contract,  althougn  it  exceed 
in  amount  the  value  of  the  property  assigned  to 
him.  Clarke^ s  Ex'rs.  v.  Carringtonj  7  Cranc)^ 
308 ;  2  Cond.  Rep.  507. 

16.  An  assignment  was  made  by  one  of  the 
partners  of  A  firm,  but  a  short  time  before  ther 
stopped  payment;  and  when  there  was  mucn 
reason  to  Mlieve,  as  well  from  the  face  of  tibia 
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deed,  as  well  as  from  extrinsic  circumstances, 
such  an  event  was  contemplated.  Money  act- 
ually advanced  upon  the  credit  of  such  an  as- 
signment, subsequent  to  its  date,  might,  perhaps, 
be  secured  by  it.  Such  an  assignment  is  of  no 
other  validity,  the  banking  law  then  being  in 
force.  Harrison  v.  Sterry  et  oj.,  5  Cranch,  269 ; 
2  Cond.  Rep.  264. 

17.  A  general  assignee  of  the  effects  of  an 
insolvent,  cannot  sue  in  the  federal  courts,  if  his 
assignee  could  not  have  sued  in  those  courts. 
Sere  etd.y.  Pilot  et  ol.,  6  Cranch,  332 ;  2  Cond. 
Rep.  389. 

18.  The  nominal  plaintiff  may  dismiss  a  suit, 
brought  in  his  name  by  a  creditor^  who  has  not 
an  assignment  of  the  cau3e.  of  action.  Welsh  r. 
Mandevillej  7  Cranch,  152 ^  2  Cond.  Rep.  452. 

19.  Wherever  the  principal  can  trace  his  pro- 

Serty  in  the  hands  of  his  factor  or  agent,  and 
istinguish  it  from  the  mass  of  the  property  of 
the  latter,  he  is  entitled  to  recover  it  from  the 
agent;  or  in  case  of  his  failure,  from  his  as- 
signees. M'Intire  v.  Curtis^  5  Mason's  C.  C.  R.  80. 

20.  Where  a  mortgage  nas  been  given  to  one 
partner,  to  secure  a  debit  of  a  firm,  and  after  the 
failure  of  the  firm,  and  an  assignment  of  the 
debt,  one  of  the  partners  entered  into  an  arrange- 
ment with  the  debtor,  without  the  consent  of  the 
assignees,  by  which  he  took  negotiable  notes  for 
the  debt,  payable  on  time ;  and  afterwards  he 
assigned  the  mortsage  to  the  other  jMirtner,  who 
was  not  party  to  the  arrangement ;  it  was  held, 
that  the  mortgage  was  not  extinguished.  Os- 
borne V.  Benton.  5  Mason's  C.  C.  R.  157. 

21.  Where  goods,  on  consignment,  at  Boston, 
were,  on  the  failure  of  the  owners,  assigned  for 
the  benefit  of  creditors,  and  before  notice  to  the 
consignees  of  the  assignment  could  be  reasonably 
given,  another  creditor  of  the  debtors  attached 
them  by  a  trustee  process,  in  Boston,  the  debtors 
and  the  creditors  being  citixens  of  the  state  of 
Pennsylvania :  it  was  held,  that  the  assignment, 
if  bona  fide,  was  a  sufficient  title  to  pass  the 
goods  to  the  assignees,  and  to  overreach  the 
trustee  process.  Sohlen  v.  Clevelandf  5  Mason's 
C.  C.  R.  17^. 

22.  The  United  States  are  not  entitled  to  pri- 
ority over  other  creditors,  under  the  act  of  March 
2f  1799,  sec.  65,  ch.  128,  upon  the  pound  of  the 
debtor  having  made  an  assignment  mr  the  benefit 
of  creditors;  unless  it  is  proved  that  the  debtor 
has  made  an  assignment  of  all  his  property. 
United  States  v.  Rowland  et  d^  4  Wheat.  108 ; 
4  Cond.  Rep.  409. 

23.  Where  the  deed  of  assi^ment  conveys 
only  the  property  mentioned  m  the  schedule 
annexed,  and  the  schedule  does  not  contain  all 
the  proi>erty  of  the  party  who  made  it;  the  onus 
probanai  is  thrown  on  the  United  States,  to  show 
that  the  assignment  embraced  all  the  property 
of  the  debtor.    Ihid» 

24.  A  claim  of  a  person  to  compensation  for 
wrongs  done  under  a  Spanish  authority,  and 
provided  for  by  the  treaty  of  February  22, 1819, 
with  Spain,  passed  to  his  general  assignee  upon 
his  insolvency.  U,  8,  v.  HunUr,  5  Mason's  C. 
C.  R.  62. 

25.  The  assignment  transferred  to  the  isMsignee 


a  debt  due  to  the  assignor  by  the  complainant. 
The  complainant  filed  a  bill  against  the  assignees^ 
claiming  as  a  set-oiT  against  a  debt  assigned  to 
them,  the  amount  of  a  judgment  obtained  by 
him  against  the  assignor  after  the  assignment. 
By  the  court — If,  subsequent  to  the  assignment 
being  made,  and  before  notice  of  it,  any  counter 
claims  be  acquired  by  a  debtor  to  the  assignor, 
these  claims  may,  unquestionably,  be  sustained. 
But  if  they  be  acquired  after  notice,  equity  will 
not  sustain  them.  If  it  were  even  true,  that 
they  might  have  been  ofiered  in  evidence  in  a 
suit  at  law  brought  in  the  name  of  the  assignor; 
he  who  neglected  to  avail  himself  of  tliat  advan- 
tage, cannot,  after  jud^ent,  avail  himself  of 
such  discount  as  plaintifi*  in  equity.  Braskear 
V.  West^  7  Peters,  608. 

26.  It  seems  that  a  bona  fide  assignment  for 
a  valuable  consideration  made  by  a  husband,  of 
a  debt  actually  and  presently  due  to  his  wife, 
divests,  in  equity,  the  title  of  the  wife.  CasseU 
V.  CmroU^  11  Wheat.  134;  6  Cond.  Rep.  249. 

27.  The  defendant,  an  assignee,  under  a  com- 
mission of  bankruptcy  issued  against  the  plain- 
tifif,  received  from  the  treasury  of  the  United 
States  the  sum  now  sued  for;  being  so  ranch 
money  awarded  by  the  commissioners  under  the 
treaty  of  the  22d  of  February,  1819,  between 
Spain  and  the  United  States,  for  spoliation  made 
and  embraced  in  the  provisions  of  that  treaty, 
upon  the  property  of  the  plain tifi*,  who  obtain- 
ed his  certificate  the  28th  day  of  May,  1802. 
Heldj  1.  That  the  award  of  the  commissaoners 
that  the  money  should  be  paid  to  the  assignee*, 
is  not  binding  on  the  plamtiff,  or  a  bar  to  this 
action.  2.  The  daim  on  Spain  was  not  assign- 
able under  the  bankrupt  law  of  the  United  States^ 
and  did  not  pass  by  the  assignment  to  the  de- 
fendant ;  and  that  the  plaintiff  is  entitled  to  re- 
cover as  for  money  received  to  his  use.  Vasst 
V.  Comegtfs  and  Petit,  4  Wash.  C.  C.  R.  570. 
Contra,  ante  4,  page  183. 

28.  Where  property  abroad  is  transferred 
either  as  secunty,  or  absolutely,  it  is  sufficient 
to  convey  a  good  title  to  the  purchaser  against 
creditors,  if  the  purohaser  uses  due  diligence, 
upon  the  return  voyage,  to  take  possession  of 
the  proceeds,  although  they  may  be  consigned 
to  the  vendor.  De  Wdif  v.  Harris,  4  Mason's 
C.  C.  R.  515. 

29.  The  second  proviso  of  the  62d  sec.  of  the 
collection  aot  of  1799,  ch.  128,  makes  the  con- 
signee liable  as  owner  for  the  duties  thereon; 
but  it  does  not  prevent  the  consignee  from  pass- 
ing, by  sale,  or  otherwise,  a  good  title  to  the 
same  goods,  subject  only  to  the  payment  of  the 
duties  thereon'.  If  the  consignee  owes  other 
bonds  for  duties,  which  are  due  and  unpaid,  he 
is  entitled  to  no  credit  for  duties  at  the  custom- 
house ;  but  the  goods  themselves  may  pass  by 
sale,  and  are  liable  only  for  the  duties  payable 
thereon,  and  not  for  others  due  and  unpaid. 
HowUmd  V.  Harris,  4  Mason's  C.  C.  R.  497. 

30.  Assignees  of  prize  shares  must  be  pre- 
sumed to  know  the  stipulations  of  the  articles 
for  the  cruise ;  being  put  upon  the  inquiry  by 
the  very  terms  of  the  assignment.  The  Brutus^ 
2  Gallis.  C.  C.  R.  551. 
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31.  An  assignment  was  made  by  a  debtor,  for 
the  benefit  of  his  creditois,  to  two  attorneys  at 
law,  who  were  partners  in  their  business,  as 
trustees ;  one  of  them  assented  to  the  assignment 
at  the  time,  the  other  being  absent.  It  wa^ 
held,  that  the  latter  must  be  presumed  to  assent 
also,  unless  upon  notice  he  refused  to  accept  the 
trust,  and  notified  it  to  the  debtor;  and  especially 
if  he  and  his  partner  proceeded  to  act  under  the 
assignment  by  a  private  conditional  agreement 
between  them,  as  to  giving  a  priority  to  certain 
attachments  made  by  them  in  favour  of  certain 
creditors,  which  agreement  was  unknown  to  the 
debtor.  And  it  seems,  that  even  if  under  such 
circumstances  the  priority  could  be  held  valid, 
the  assigmnent  would  be  an  operative  trust  as 
to  all  other  assenting  creditors.  Owdon  v.  Coo- 
lidg^,  1  Sumner's  C.  C.  R.  537. 

32.  Attorneys  at  law  having  confided  to  them, 
by  creditors,  a  discretionary  power  to  collect  a 
debt,  may,  in  the  exercise  of  their  discretion, 
assent  to  an  assiffument  for  the  benefit  of  cre- 
ditors, and  bind  their  clients  thereto,  as  within 
the  scope  of  the  authority  thus  confided  to  them. 
Ibid. 

33.  Where  an  assignment  is  made  by  two 
persons,  one  of  whom  accepts  the  trust,  and  the 
other  repudiates  it,  the  assignment  is  operative 
as  to  the  assenting  trustee :  unless  there  is  some 
condition  in  it  that  it  shall  be  void,  unless  assent- 
ed to  bv  both  trustees.    Ibid, 

34.  If  the  declaration  upon  an  assignment  of  a 

Cent-right,  omit  to  state  that  the  assignment 
I  been  duly  recorded  in  the  ofllce  of  the  se- 
cretary of  state,  the  defect  is  cured  by  a  verdict 
for  the  plaintiff.  Dobaon  v.  Campbell^  1  Sumner's 
C.  C.  R.  319. 

35.  Query,  Whether  a  party  who  hasjprocured 
an  assignment  of  a  debt  of  the  plaintiff,  can  set 
it  off  againat  his  own  debt  due  to  the  plaintiff, 
which  was  previously  assigned.  Grunr.  Dariingy 
5  Mason's  C.  C.  R.  202. 

36.  Where  the  assignee  of  an  insolvent  debtor 
recovers  a  demand,  and  expenses  are  incurred 
theieby,  the  latter  are  a  charge  on  the  fund,  and 
the  right  of  priority  of  payment  of  the  United 
Slates  attaches  on  the  residue.  The  United  States 
are  not  bound  to  contribute,  pro  rata,  for  the  sum 
doe  to  them.  U.  S.  r.  Hunter,  5  Mason's  C.  C. 
R.229. 

37.  An  assignment  of  prize  property  is  good 
at  common  kw;  and  after  condemnation,  the 
title  becomes^  by  a  retroactive  operation,  perfect 
in  the  assignee.  The  8dly  and  Cargo,  I  Gallis. 
C.  C.  R.  409. 

38.  Under  the  trustee  process  of  Massachu- 
setts, by  statute  of  1794,  ch.  65,  if  the  trustee 
sweara  he  has  no  goods,  effects,  or  credits  of  the 
debtor  in  his  hands,  he  is  entitled  to  be  dis- 
charged, unless,  from  ether  parts  of  his  disclosure, 
that  averment  is  overthrown.  U.  8,  v.  Langton, 
5  Mason's  C.  C.  R.  289. 

39.  Where  an  assu^nment  does  not,  on  its  face, 
purport  to  be  of  all  the  debtor's  property^  it  is 
mcnmbent  on  the  United  States,  if  they  insist  on 
a  priority  of  payment  under  the  act  of  congress 
of  1799,  United  States'  Statutes  at  Large,  vol.  1. 
627,  to  establish  that  it  does,  in  fact,  contain  all 
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the  debtor's  property.  A  small  portion  left  out 
by  mistake  or  fraud,  will  not  defeat  the  priority 
of  the  United  States.    Ibid. 

40.  An  assignment  of  all  the  debtor's  property 
in  a  schedule  referred  to,  which  enumerates 
only  specific  property,  and  does  not  purport  to 
be  all,  affords  no  presumption  that  it  is  all  the 
debtor's  property,  or  a  general  assignment.    Ibid. 

41.  The  trustee  process  lies  against  assignees 
in  favour  of  the  United  States,  where  a  debtor 
makes  an  assignment  of  his  property  in  trust  to 
pay  custom-house  bonds,  or  other  debts  due  to 
the  United  States,  to  attach  the  funds  to  the 
amount  of  such  trust  in  the  hands  of  the  as- 
signees; notwithstanding,  at  law,  the  assignment 
pMsed  the  property  clothed  with  the  trust  to  the 
assignees.    Ibid. 

42.  One  of  the  trusts  of  an  assignment  was,  to 
pay  eight  thousand  four  hundred  dollars  on  cus- 
tom-house bonds,  on  which  M.  was  surety.  M. 
beinff  one  of  the  assignees,  he  was  surety  on 
bonoB  to  a  less  amount ;  but  the  debtor,  in  fact, 
owed  bonds  to  the  custom-house  to  the  amount 
of  eight  thousand  two  hundred  and  fifty-seven 
dollare ;  it  was  held  that  no  bonds  were  included 
in  the  trust,  but  those  on  which  M.  was  surety. 
Ibid. 

43.  Query,  Whether  parol  evidence  is  admis- 
sible to  explain  the  intent  of  the  parties  to  such 
an  assignment,  so  as  to  show  whether  all  bonds 
were  intended  to  be  included,  or  those  only  on 
which  M.  was  surety.    Ibid. 

44.  Where  there  is  a  general  assignment  of  a 
debtor's  property  for  the  benefit  of  creditors,  and 
the  prionty  of  the  United  States  attaches,  they 
having  various  debts  due  by  bonds,  with  different 
sureties ;  all  payments  made  by  the  assignees 
are  to  be  appnea,  pro  rata,  to  all  the  debts  of  tKe 
United  States ',  and  the  latter  are  not  at  liberty 
to  apply  the  payments  in  any  other  manner, 
without  the  consent  of  all  the  parties  in  interest. 
U.  S.  V.  Amory,  5  Mason's  C.  C.  R.  455. 

45.  An  assignment  by  a  debtor  of  ail  his  effects 
for  the  benefit  of  such  of  his  creditors  a^  should 
release  their  debts  in  sixty  days  fro|n  the  date 
of  the  assignment,  where  there  was  no  fraud, 
was  held  to  be  valid.  Pierpoint  and  Lord  v. 
Graham,  4  Wash.  C.  C.  R.  232. 

46.  Such  an  assignment  would  not  be  fraudu- 
lent, merely  for  want  of  a  schedule  of  the  pro- 
perty assiened.    Ibid.  \ 

47.  A  ^sbtor  who  is  insolvent  may,  by  an  as- 
signment, prefer  one  creditor  to  another.    Ibid. 

48.  The  offer  to  release,  made  by  a  creditor 
to  the  trustee  under  anrassignment  for  the  benefit 
of  such  creditora  as  should  release  within  a 
particular  time,  the  trustee  having  undertaken 
to  prepare  and  have  ready  a  release,  and  who 
failed  so  to  do;  is  not  sumcient  to  entitle  the 
creditor  who  did  not  execute  the  release,  to 
come  in  under  the  trust.    Ibid. 

49.  Acceptance  of  the  trust  by  the  trustee, 
who  was  also  a  creditor,  will  not  entitle  him  to 
the  benefit  of  the  trust,  if  he  has  failed  to  exe- 
cute the  release  in  time.    Ibid. 

50.  The  day  on  which  the  assignment  was 
made  is  to  be  excluded,  where  the  expression  is 
used  only  to  fix  a  terminus  to  compute  from.  Ibid. 
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:  51.  If  any  of  the  creditors  release  on  the  sixty- 
first  day,  the  sixtieth  day  falling  on  Sunday,  he 
is  too  late.  He  should  liave  released  on  the  six- 
Meth,  or  on  some  prior  day.    ibid.. , 

52.  Preparing  a  deed  of  releaiid  l)efore  the 
eviration  of  the  sixty  davs^  is'  hot  sufficient,  if 
it  was  not  executed  within  tlxe  Tlitiited  time. 

mL  .■•"■•;  :.:"/: 

53  V  A  master  of  a  ship  having  put  into  a  port 
in  di£(tre88,  and  having  no  other  means,  drew  a 
-  dfkfc  on  his  consignees,  statinjgl'it  to  be  for  '^  value 
received  in  disbursements  and  fepairs  of  the 
vessel."  The  draft  had  not  the  efieot  of  an 
equitable  assignment  of  the  freight,  as  a  diaft 
on  a  specific  fuild.  U.  S.  t<  Hofc^^  1  Faine's  €. 
C.  R.  336. 

54.  An  assignment  by  deed  >jlf  parttiership 
debts,  which  are  assignable  ^tla^^  exebttted  by 
one  partner,  although  void  at  law.  will  be  siis* 
tained  inequity,  if  it  appear  f^twaftsij^naieRV 
was  made  witn  the  bona  fide  inteirtion  brsecnr* 
ing  the  creditors  of  the  firm.  Anderson  et  d.  ▼. 
Tamkins,  I  Brockenb.  C.  C.  R.  455. 

55.  The  book  debts  of  a  xi^brcbant'  are  iiot 
iassigptiable  at  law :  and  a  deed  executed  by  one 
of  ji  mercantile  nrm,  purporting  to  convey  such 
debts,  does  not  pass  the  legal  title.    At  law,  the 

iment  is  only  a  power  to  collect  and  appro- 
the  debtsL  which  is  revocable.    So  far  as 

ie.  money  has  been  coUected.  before  revocation. 

idf  title  to  the  motiey  is  in  tae  trustees  namea 
Fn  the  deed.  Such  a  power  to  collect,  is  a  oon- 
ti^t  which  could  not  be  enforced  at  law,  but 
|ril]  be  sustained  in  equity,  and  will  have  pre- 
terence  to  any  subsequent  assignment  by  the 
other  partner ;  as  the  prior  equities  mtist  prevail 
between  mere  equities,    ihta, 

56.  An  assignment  of  "  all  the  goods,  wares  and 
merchandise,  and  personal  property  of  ev^y  de- 
scription belonging  to  the  mte  firm,  fcc,"  does 
not  pass  an  interest  under  a  eontmct.  KimUl  v. 
Olney^  2  Sumner's  C.  C.  R.  278. 

57.  A  decree  in  chancery,  Ihoogh  not  assign- 
able at  law,  is  transferable  for  a  valuable  oonsi- 
deration  ]  and  a  court  of  chancery  will  stmport 
the  transfer.  Coates'  Executrix  v.  Afiut,  Aam'r.f 
1  Brockenb.  C.  C.  R.  552. 

58.  J.  S.  executed  his  bond  to  T.  M;  R^  who 
assigned  it  to  J. ;  at  the  thne  of  assignment,  there 
was  a  running  account  between  J.  S.  and  T.  M. 
R.  The  assignee  instituted  suit  against  the 
obligor,  and  some  time  afterwards^  but  before 
judgment,  upon  a  settlement  of  aoooums  be- 
tween  J.  S.  and  T.  M.  R.,  there  was  found  a 
balance  due  from  T.  M.  R.  to  J.  S.,  which  was 
acknowledged  at  the  foot  of  the  account  by  T. 
M.  R.,  who  promised  to  pay  it  three  ytears  after 
the  date  of  the  settlement.  Held,  That  this 
claim  cannot  be  used  as  an  offset  against  the 
bond,  against  the  assignee,  either  at  kw  or 
equity.    Scott  v.  Jonesj  1  Brockenb.  C.  C.R.  244. 

59.  The  assignees  of  a  bankrupt  in  England, 
cannot  maintain  an  action  at  kw  in  their  own 
names  against  a  iWbtor  of  the  barUrrupt  in  Vir- 
ginia, and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Thoi^h  the 
right  to  persona]  property  may  be  regulated  by 
the  laws  of  the  domiOLl,  as  in  the  case  of  the 


bankrupt  kwB  of  England;  and  though  the 
equitable  rights  of  the  assignees,  acquired  under 
those  kw&  will  be  respected  in  our  courts;  yet 
the  right  or  action  most  be  regulated  by  the  laws 
of  the  forum  in  which  the  suit  is  brought ;  aad 
the  transfer  of  a  bankrupt's  effects  iti  Enpliad. 
being  an  assignment  merely  by  opemtion  ^ 
kw,  and  not- by  the  act  of  the  party,  is  oot 
such  an  assignment  of  the  l^al  titl^  to  the 
assignees,  as  will  enable  them  to  maintain  sa 
action  in  their  own  name,  in  the  courts  of  Yir- 


S'nia.     Blune  v.  Drummondf  1  Brockenb.  C.  C. 

60.  A  stirety  ph  a  custom-house  bond,  who 
has  paid  it,  haH  the  same  priority  as  the  United 
StateS)  affainst  the  estate  of  his  principal  in  the 
hands  of  his  assignee.  If  such  surety  become 
insolvent,  and  the  same  person  is  assignee  of 
both  estates,  tKe  funds  of  the  principal,  to  the 
extent  of  fhe  i|ebt.due  such  surety,  as  a  priority 
croditbr,  is,  %  operation  of  law,  deemed  as- 
sets of  the  stu^t)r ;  and  if  the  latter  is  also  in 
debted  to  tbe  fJnited  States  for  other  debts,  the 
United  Slates  may,  by  a  bill  in  equity  agsinit 
the  assignee^  insure  its  priority  out  of  such  foiul 
or  assets.   U,  S,  v.  Hunter,  5  Mason's  C.  C.  R.  62. 

61.  If  under  the  act  of  24th  May,  1824,  ch. 
140,  sec^  S,  the  secretary  of  the  treasury  omit  to 
retain  the  amount  of  debts  due  to  the  Usitsd 
States  from  a  person  entitled,  by  an  award  ander 
the  Spanish  treaty,  to  money  provided  for  pay* 
ment  of  such  award,  it  does  not  prejtidice  the 
right  of  the  United  States  to  proceed  forthd  pay* 
ment  of  such  debts  against  the  general  assi^ee^ 
who  has  received  the  money  from  the  tressa^. 
U.  S.  V.  Hunter,  5  Mason's  C.  C.  R.  62. 

62.  To  entitle  the  United  States  to  a  priority 
of  payment,  imder  the  siicty-fifth  section  of  (he 
eolleetiofi  aet  of  1799,  ch.  128,  out  of  fluids  in 
the  hands  df  assignees  there  must  be  a  genersl 
asaigmkieift  bjr  the  deotor  of  all  his  property. 
A  partial  assignment  of  a  portion,  hotreYer 
tefge,  vritb6iK  7ra«d,  is  not  aomcient.  U,  S.  r. 
Mmmm,  5  Mason'a  C.  C.  IL  572. 

•3.  A.,  owning  certain  five  per  cent,  stack  of 
the  United  Slates^  borrowed  one  thousand  nine 
kandred  and  luly  dpllan  of  B.,  on  a  note  pay- 
able in  thtee  mon^  and  made  an  assigMaent 
of  ttte  itoek)  with  a  power  of  attorney  to  trans- 
fer  it  on  the  books  of  the  bank,  and  delivered 
the  certiiloaie  of  the  stock  to  B.,  who  was  to 
ffril  the  Mode,  if  the  debt  was  not  paid  when 
doe.  A.  diiKl  before  the  note  became  doe,  io* 
solvent,  and  indited  to  the  United  Stat^k^  wbo 
claimed  a  priority  of  payment.  The  stoex  vas 
never  transferred  on  the  poblic  books^  in  A's 
lifetime.  After  kis  dea»h,  bis  administrator  sold 
the  stock,  and  applied  the  proceeds  to  the  my* 
ment  of  B.'i  debt.  It  wts  Yield  that  B.  toefc  ss 
equitable  interest  in  the  stack,  iM>twitk9taiKliflg 
the  act  of  1790,  ch.  61,  had  declared  that  trans' 
fer  should  be  made  only  on  the  books  of  the 
government,  by  the  jiarty  in  person^  or  by  his 
attorney ;  and  that  the  payment  by  the  adifii- 
nistrator  was  not  a  miaapplioatkin  of  the  amets. 
U.  8,  V.  CuUs,  1  Sumner's  C.  C.  R.  133. 


64.  An  aesignreent  recited  in  a  patent 


that 


the  waivant  was 


by  the  represenlstiTSf 
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of  A.  B^  ii  uot  notice  to  the  purchaser  that  the 
aa^[mnent  was  made  withont  authority.  Scott 
T.  ffMRis,  1  M'Lean,  C.  C.  R.  486. 

65.  Aa  between  the  heirs  at  law  and  the  as- 
sipieeof  a  military  warrant,  a  court  of  chancery 
will  go  behind  the  patent  and.  inVesti^te  tb^ 
asfi^ment  of  the  warrant,  or  of  the  certificate 
of  risht|  giTen  by  the  council  of  Vii^nia,  on 
which  a  warrant  and  afterwards  a  patent  was 
issued.  Ware's  HHrs  t.  Brtuhj  1  McLean,  C.  C. 
B.  533. 

66.  An  executor  baring  no  apeoifio  power 
given  in  the  will,  cannot  asaiffn  a  military  war- 
laot  or  a  certificate  on  whidi  a  warrant  was 
obtained.  And  where  such  an  assignment  is 
made  by  an  executor,  which  appears  on  the  faoe 
of  the  ^parrant  and  is  copied  into  the  patent,  it  is 
ooticQ  *to  the  assignee  of  the  warrant,  or  to  the 
patentee.    Md. 

8.  AssignmtnU  by  Debtors  for  the  Bsnsftt  qf 

Crtdiiors. 

67.  It  is  not  necessary  to  the  validity  of  a 
deed  of  assignment  for  the  benefit  of  creditors, 
that  creditors  should  be  consulted ;  though  the 
propriety  of  pursuing  such  a  fpuise  will  |;ene- 
lalJy  suggest  it,  when  they  can  be  conventeotly 
assenDblra.  Bat  be  this  as  it  may,  it  cannot  be 
necessary  that  the  fact  should  appear  on  the 
face  of  the  deed.  Braskear  r.  Jrtstj  7  Peters, 
608. 

68.  That  a  general  assignment  of  all  a  man's 
property  ia  per  se  fraudulent,  has  never  been 
alleged  in  tnis  country.  The  ri^ht  to  make  it 
resohafiom  the  absolute  ownership  which  erery 
man  claims  over  that  which  is  his  own.    Udd, 

69.  An  assignment  was  made  by  Francis  West, 
to  certain  trustees,  of  all  hispropertv,  giving  a  pre- 
ference to  particular  creditors^  who  were  to  be 
paid  their  claims  in  foil,  before  any  portion 
of  the  property  assigned  was  to  be  divided 
among  his  other  creditors.    By  the  court :  The 

S reference  given  in  this  deed  to  favoured  ere- 
itora,  though  liable  to  dwse,  and  perhaps  to 
serioua  objections^  is  the  exercise  of  a  power 
resulting  from  the  ownershijf  of  property,  which 
the  law  has  not  yet  restiamed.  It  cannot  be 
treated  as  a  fraud.    Ibid. 

70.  The  assignment  excluded  from  the  beaefit 
of  ita  provisions,  all  creditors  who  ^honld  not. 
within  ninetv  aays,  execute  a  release  of  all 
claims  and  demands  on  the  assignor  of  aay  na- 
ture or  kind  whatsoever.  By  the  coort:  Thia 
stipalation  cannot  operate  to  the  exemption  of 
any  portion  of  a  debtor's  property  from  tne  pay- 
ment of  hia  debts.  If  a  surplus  shoald  remam 
after  their  extingaiahment,  that  wouki  be  right- 
fully his.  ^  Shoold  the  fund  not  be  adequate,  no 
nart  of  it  is  relinquished.  The  creditor  releases 
Ilia  claim  only  to  the  future  labours  of  his  debtor. 
If  this  release  were  volantary,  it  wouki  be  uo- 
exoeptionable.  But  it  is  induced  by  the  neces- 
sity arising  from  the  certainty  of  being  psatponed 
to  all  those  creditors  who  shall  aeceDt  the  terms, 
by  giving  the  release.  It  is  not  tnereiore  vo* 
Inntarv,  Humanity  and  poliov  both  plead  so 
atrongjy  in  favonr  of  leavuig  the  product  of  his 
future  kbours  to  the  debtor,  who  has  surren- 


dered all  his  property,  that  in  every  commeraial 
country  known  to  the  court,  except  our  own,  the 
principle  is  established  bylaw.  This  certainty 
lumishes  a  very  imposing  ai]^ment  against  its 
being  denied.  The  obiection  is  certainly  powers 
fnl,  uiat  It  tenda  to  dekiy  creditors.  If  there  be 
a  surplnS)  tfa^  surplus  is  placed  in  some  degree 
out  ot  the  reach  of  those  who  do  not  sign  the 
release,  and  thereby  entitle  themselves  under 
the  deed.-  Bat  the  property  is  not  entirely 
locked  up.  •  A  edurt  or  equity,  exercising  chan- 
cery juriMlictibnj  will  compel  the  execution  of 
the  trust,  and  decree  what  mav  remain  to  those 
creditors  who  have  not  acceded  to  the  deed. 
Yet  the  court  are  far  from  being  satisfied  that, 
upon  genera!  principles,  such  a  deed  ought  to  be 
sustained,    itid, 

71.  Whatever  may  be  the  intrinsic  weight  df 
objections  to  such  assignments,  they  seem  ndt 
to  have  prevailed  in  Pennaylvania.  The  con- 
struction which  the  courts  ef'^that  state  have  put 
on  the  Peanaylvania  statute  of  frauds,  must  be 
received  in  the  oonrtsof  the  United  States.  Ibid* 

72.  The  assignmem  transferred  to  the  aa- 
stgnees  a  debt  due  to  the  aBsignor  by  the  com- 
plainant. The  complainant  filed  a  bill  against 
the  assi^ees,  claiming  to  set  ofi*  against  the 
debt  assi^ed  to  them,  the  amount  of  a  judg- 
ment obtained  by  him  against  the  assignor,  after 
the  assignment.  Bjr  md  court :  If.  subsequent 
to  the  assignment  being  made,  aod  before  notice 
of  it,  any  eounter-^laims  be  acqiiired  by  a  debt- 
or to  the  assignor,  these  claims  may,  unques- 
tionably, be  sustained.  But  if  they  be  acquired 
after  notice,  equity  will  not  sustain  them.  If  it 
were  even  Iriie,  that  they  might  have  been 
offered  in  evidence  hi  a  suit  at  biw  brought  in 
the  name  of  the  assignor :  he  who  neglected  to 
avail  himself  of  that  advantage  cannot,  after 
judgment,  avail  himself  ef  auch  disoeant  as 
plamtififin  equitj.    Md. 

73.  The  debt*  may  |>ieier  one  creditor,  pay 
him  fuU^,  and  exhaust  fiswh^  property,  leav- 
ing nothing  for  others  equally  meritorious.  Ckurk 
«l  a}.  V.  WkUsj  12  I'eteis,  178. 

74.  A  debtor  may  lawfully  apply  his  property 
to  the  payment  of  the  debts  of  such  creditors  as 
he  may  choose  te  prefer,  and  be  may  elect  the 
time  when  it  is  to  be  Qone,*'So  as  to  noake  it 
efiectoal ',  aod  eodi  preference  must  neeessarily 
operate  to  the  prejudice  of  creditors  not  provided 
for,  and  cannot  furnish  any  evidence  of  fraud- 
ulent intentioo.  The  case  of  Marbnry  «.  Brooks, 
7  Wheat.  556,  and  1 1  Wheat.  78,  cited.  Joa^ 
kins  V.  Wkeekr,  16  Peters,  106. 

75.  When  a  deed  of  assignment  is  absdule 
upon  its  iaee^  without  any  condition  whatever 
attached  to  it,  and  is  for  the  benefit  of  the 
granteeS)  the  presomptidi  of  the  law  is  that  the 
gmnteea  aecepted  the  deed.    Ibid, 

76.  A  debtor  made  an  assignment  in  1818, 
conditioned  that  he  wouki  pay  his  debts  before 
April  1, 1818,  and  in  the  mean  time  he  was  to 
hoU  the  real  estate,  and  take  tlie  rents  and 
profita  of  the  same,  wi^ut  account.  If  within 
that  time  the  debts  were  not  paid,  the  assignee, 
on  the  application  of  any  unpakl  creditor,  might 
sell  the  estate.    In  1837,  tne  assignee  filed  a 
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bill  on  the  equitjr  side  of  the  circuit  court  of  the 
county  of  Washington,  asserting  that  some  of 
the  debts  were  unpaid,  and  asked  the  aid  of  the 
court  to  make  sale  of  the  real  estate  which  had 
been  assigned.  The  supreme  court  reversed 
the  decree  of  the  circuit  court,  which  had  made 
a  decree  for  the  sale  of  the  real  estate.  M^Knight 
r.  Taylor,  17  Peters,  197. 

77.  The  delivery  of  a  deed  of  assignment  for 
the  benefit  of  creditors  to  the  clerk,  to  be  re- 
corded, may  be  considered  as  a  delivery  to  a 
stranger  for  the  use  of  the  creditors,  there  being 
no  condition  annexed  to  the  assignment,  making 
it  an  escrow.    Ibid. 

78.  After  the  assignment,  the  creditors  for 
whose  benefit  the  assignment  was  made,  ne- 
glected to  appoint  an  agent  or  trustee  to  execute 
it,  and  the  property  assigned  remained  in  the 
hands  of  the  assignor.  The  property  consisted 
principally  of  choses  in  action,  which  the  as- 
signor went  on  to  collect,  and  divided  the  pro- 
ceeds among  the  creditors,  under  the  assignment. 
No  one  of  the  creditors  w*a8  dissatisfied ;  and  at  any 
time  the  creditors  could  have  taken  the  property 
out  of  the  hands  of  the  assignor.  Heldj  that 
leaving  the  property  in  the  hands  of  the  assignor 
under  these  circumstances,  did  not  affect  the 
assignment,  or  give  a  rif  ht  to  a  creditor  not  pre- 
ferred bv  it  to  set  it  aside.    Ibid. 

79.  M.  was  discharged  by  the  insolvent  laws 
of  Pennsylvania,  after  having  made,  according 
to  the  re<^uirements  of  the  law,  an  assignment 
of  ''all  his  estate,  property,  and  effects,  for  the 
benefit  of  his  creditors."  After  his  discharge, 
he  presented  a  petition  to  congress  for  a  com- 
pensation for  extra  services  performed  by  him 
as  United  States'  gauger,  before  his  petition  for 
his  discharge  bv  the  insolvent  law.  As  gaueer, 
he  had  received  the  salary  allowed  by  law ;  but 
Jie  services  for  which  compensation  was  asked, 
*.vere  performed  in  addition  to  those  of  gauger, 
L*y  regauging  wines,  which  had  become  neces- 
fiary  by  an  act  of  congress  reducing  the  duties 
charged  upon  them.  Congress  passed  an  act, 
giving  him  a  sum  of  money  for  tnose  extra  ser- 
vices. Held,  that  the  assignee,  under  the  insol- 
vent laws,  was  entitled  to  receive  from  the  trea- 
sury of  the  United  States  the  amount  so  allowed. 
Milntr  tt  ol.  v.  Jfe/z,  16  Peters,  221. 

80.  Where  A  made  an  assignment  of  a  vessel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  endorse- 
ments, and  also  to  pay  the  demands  of  certain 
other  creditors  named  in  the  conveyance :  Held^ 
that  the  taking  possession  of  the  said  vessel  by 
B,  in  a  reasonaDle  time  and  manner  after  her 
return,  would  be  a  sufficient  delivery  and  pos- 
session to  support  the  assignment,  althoueh  the 
creditors  of  A  should  attach  the  vessel  before 
such  possession  was  obtained.  Held,  also,  that 
it  was  not  necessary  to  the  validity  of  the  as* 
signment,  that  the  creditors  should  be  technical 
parties  to  it,  nor  that  their  assent  should  in  any 
manner  be  given  to  it  at  the  time  of  its  execu- 
tion, if  they  assented  before  any  attachment  of 
the  property.  Held,  further,  that  the  assign- 
ment being  for  the  benefit  of  the  preferred  cre- 
ditors, unconditionally,  and  without  any  atipida* 


tion  for  a  release,  or  otherwise,  the  law  would, 
in  such  a  case,  presume  the  assent  of  the  cre- 
ditors. Wheeler  v.  Sumner^  4  Mason's  C.  C.  R. 
183. 

81.  Where  two  of  three  assignees  of  a  bank- 
rupt enter  into  an  agreement  in  the  absence  of 
a  third,  the  contract  is  not  binding  on  the  absent 
assi^^ee,  unless  he  had  previously  given  au- 
thority to  make  it,  or  substantially  recognised  or 
acknowledged  it.  Blight  v.  AMey,  1  Peters' 
C  C  R.  16. 

82.  The  agreement  of  the  assignees  of  a 
bankrupt^  to  give  a  preference  to  a  particular 
creditor,  is  not  valid  without  the  assent  of  the 
commissioners  of  bankrupt,  or  a  certain  portion 
of  the  creditors.    Ibid. 

83.  On  the  ^neral  validity  of  assignments 
made  by  a  failing  debtor  for  the  benefit  of  cre- 
ditors. Halsey  v.  Whitney,  4  Mason's  C.  C.  R. 
206. 

84.  An  assignment  of  property  for  the  benefit 
of  creditors  is  good  against  a  subsequent  attach- 
ment, although  the  creditors  were  not  originally 
parties  to  the  assignment,  if  they  have  in  fact 
assented  thereto  before  the  attachment.  Brown 
V.  Minturn,  2  Allis.  C.  C.  R.  557. 

85.  Query,  If  such  assent  be  necessary  to 
make  such  an  assisnment  valid  against  attach- 
ments by  other  creditors  ?    Ibid. 

86.  An  assignment  for  the  benefit  of  all  cre- 
ditors is  good  against  subsequent  attachments, 
althoo£;h  ail  the  creditors  are  not  parties  to  the 
deed,  before  the  attachments.  Halsey  v.  Whit' 
ney,  4  Mason's  C.  C.  R.  206. 

87.  It  is  not  fraud  upon  any  attaching  creditor, 
to  provide  for  the  payment  of  all  the  creditors, 
in  preference  to  one  who  means  to  attach,  by 
process,  the  property  conveyed.    Ibid. 

88.  The  assent  of  the  creditors  to  an  assign- 
ment, not  stipulating  for  a  release,  may  be  pre- 
sumed: alitor,  if  a  release  is  stipulated  for. 
Ibid. 

89.  Quer^,  If,  upon  geneml  principles,  an  as- 
signment stipulating  for  a  general  release  of  the 
debtor  ought  not  to  be  deemed  fraudulent,  as 
locking  up  the  debtor's  property  from  his  ere- 
ditors,  unless  they  consent  to  relinquish  a  part 
of  their  debts  1    Ibid. 

90.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide;  and  no  subsequent 
attachment,  or  subsequently  acquired  lien,  'vrill 
avoid  such  assignment,  opring  et  id.  v.  South 
Carolina  Ins.  Co.,  8  Wheat.  268 ;  5  Cond.  Rep. 
434. 

91.  Such  an  assignment  may  include  choses  in 
action,  as  a  policy  of  insurance,  and  will  entitle 
the  assignee,  in  case  of  loss,  to  receive  from  the 
underwriter  the  amount  insured.  It  is  not  ne- 
cessary that  such  an  asnenment  should  be  ac- 
companied by  an  actual  delivery  of  the  policy. 
Ibid, 

92.  When  an  assignment  is  made  for  the 
benefit  of  the  creditors,  and  some  of  the  credit- 
ors live  at  a  distance,  and  signify  their  assent  bj 
letter,  through  the  post-office :  Query ^  when  is 
the  assent  complete }  whether  at  the  time  when 
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the  letter  is  pot  into  the  post-oflgce,  or  when  it 
reaches  the  assignee?  Gordon  y.  CooUdgej  1 
Samner's  C.  C.  R.  537. 

93.  Where  an  assignment  was  made  to  two 
persons,  and  one  only  accepts  the  same,  and  the 
other  refuses  the  trust,  the  assignment  operates 
as  to  the  creditors  assenting  thereto,  unless  there 
be  a  condition  that  it  shall  he  void,  if  both  the 
assignees  do  not  accept  the  same.    Ihid. 

94.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another,  in  payment ;  and  it  is  no  objection  to 
the  T^dity  of^an  assianment  for  that  purpose, 
that  it  was  made  by  me  grantor,  and  receirea 
by  the  grantee,  as  trustee,  m  the  hope  and  ex- 
pectation, and  with  the  riew  of  preventing  a 
prosecution  for  felony,  connected  with  his  trans- 
actions with  his  creaitors :  if  the  preferred  cre- 
ditors have  done  nothing  to  excite  that  hope,  and 
the  assignment  was  made  without  their  know- 
ledge or  concurrence  at  the  time  of  its  execution, 
and  without  a  knowledge  of  the  motives  which 
influenced  the  assignor,  or  was  not  afterwards 
assented  to  by  them,  under  some  engagement, 
express  or  implied,  to  suppress  or  forbear  the 
prosecution.  Brooks  v.  Mnrbury,  1 1  Wheat.  78 ; 
6  Cond.  Rep.  223. 

95.  An  assignment  for  the  benefit  of  preferred 
creditors  is  iradid,  although  their  assent  is  not 
given  at  the  time  of  its  execution,  if  they  sub- 
sequently assent  in  terms^  or  by  actually  receiv- 
ing the  benefit  of  it.    Ibid. 

96.  It  is  no  objection  to  such  an  assignment. 
that  it  defeats  all  other  creditors  of  their  legal 
remedies,  even  \(  amounting  to  a  majority  in 
number  and  value,  unless  there  be  some  express 

S revision  of  a  bankrupt  law,  to  invalidate  the 
eed.    Ibid. 

97.  Query f  How  far,  and  under  what  circum- 
stances, the  possession  of  the  property  assigned 
to  trustees,  for  the  benefit  of  creditors,  continuing 
in  the  grantor,  will  invalidate  the  assignment. 
Ibid. 

3.  Effect  of  Possession  by  an  Assignor  of  As- 
signed  Property,  after  Assignment. 

98.  An  absolute  bill  of  sale  of  chattels  is 
fraudulent  as  to  creditors^  unless  possession  fol- 
lows and  accompanies  tne  deed.  Hamilton  v. 
Russell,  1  Crancl^  310;  1  Cond.  Rep.  318. 

99.  The  want  of  possession  is  not  merely 
evidence  of  fraud,  but  is  a  circumstance  which, 
per  se,  makes  the  transaction  fraudulent  in  law. 
Ibid. 

100.  The  fact  that  the  grantor  retains  posses- 
sion of  property  which  he  has  conveyed,  is  not 
an  eviaence  of  fraud,  where  the  conve^nce, 
from  its  terms,  is  to  leave  the  possession  in  the 
▼endor.  United  States  v.  Hooe  et  a2.,  3  Cranch, 
73 ;  I  Cond.  Rep.  458. 

10>.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badpe  of  fraud,  but  con- 
stitutes in  itself  a  fraud,  which  renders  the  trans- 
action void  as  to  creditors.     1  Gallis.  C.  C.  R.  4 1 9 . 

102.  But  the  rule  as  to  possession  is  not  appli- 
cable, where  the  possession  of  the  grantor  is 
consistent  with  the  deed,  or  where  the  property 
conveyed  is,  at  the  time  of  the. conveyance, 
abioaa,  and  incapable  of  delivery.   In  the  latter 


case  the  title  is  complete,  provided  the  grantor 
takes  possession  witnin  a  reasonable  time  after 
the  property  comes  within  his  reach.  If  he 
does  not,  the  same  inference  of  legal  fraud  arises, 
as  if  the  property  had  been  originally  capable 
of  immediate  delivery,  and  the  possession  had 
remained  unchanged.    Ibid. 

103.  A  grant  or  assignment  of  chattels  is  valid 
at  common  law,  between  the  parties,  without 
actual  delivery  of  the  chattels,  and  the  property 
passes  immediately  on  the  execution  of  tne  deeci. 
But  as  to  creditors,  the  title  is  not  perfect,  unless 
possession  accomnanies  or  follows  the  deed. 
Meeker  et  d.y.  Wtlson,  1  Gallis.  C.  C.  R.  419. 

104.  Want  of  possession  is  evidence  of  fraud. 
Ibid. 

105.  If,  at  the  time  of  the  transfer,  the  pro* 
perty  was  out  of  the  country,  possession  must 
be  taken  within  a  reasonable  time  after  its  re- 
turn, or  the  grant  will  be  held  fraudulent.  Ibid. 

106.  Notice  to  a  judgment  creditor  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property^n  execution, 
as  the  property  of  the  assignor,    ibid, 

107.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  sross  neglisence, 
such  as  establishes  an  original  fraudulent  design, 
the  assignment  is  void  in  toto.  It  is  void,  ab 
initio,  as  to  creditora  injured  by  the  fraud,  as  to 
all  the  property  included  in  it.  But  if  the  as- 
sifi^nment  was  Dona  fide,  mere  negligence  as  to 
taxing  possession  of  a  particular  part  of  the  pro- 
perty assigned,  would  not  take  away  the  title  of 
the  assignor  to  other  property,  as  to  which  there 
had  been  due  diligence.  The  question,  as  to  tho 
validity  of  such  an  assignment,  reduces  itself  to 
a  question  of  good  faith,  valuable  consideration, 
and  reasonable  diligence.  D  ^Wolf  v.  Harris,  4 
Mason's  C.  C.  R.  537. 

4.  Assignment  of  Ckoses  in  Action 

108.  A  nominal  plaintiff,  suing[  for  the  benefit 
of  his  assiffnor^  cannot,  by  a  dismissal  of  the  suit, 
under  a  collusive  agreement  with  the  defendant, 
create  a  valid  bar  aoainst  any  subsequent  suit 
for  the  same  cause  of  action.  Welch  v.  Monde" 
viUe,  1  Wheat.  233 ;  3  Cond.  Rep.  554. 

109.  Courts  of  law,  following,  in  this  respect, 
the  rules  of  equity,  now  take  notice  of  assign- 
ments of  choses  in  action,  and  exert  themselves 
to  afford  them  every  support  and  protection,  not 
inconsistent  with  established  principles,  and 
modes  of  proceeding  which  govern  tribunals, 
acting  according  to  the  course  of  the  common 
law.  They  will  not,  therefore,  give  effect  to  a 
release  procured  by  the  defendant,  under  a  co- 
vinous combination  with  the  assignor,  in  fraud 
of  his  assignee ;  nor  permit  the  assignor  to  in- 
terfere, injuriously,  with  the  conduct  of  any  suit, 
commenced  by  his  assignee,  to  enforce  the  rights 
which  passed  under  the  assignment.    Ibid. 

110.  Where  a  chose  in  action  is  assigned  by 
the  owner,  he  cannot  interfere  to  defeat  the 
rights  of  tne  assignee,  in  the  prosecution  of  a 
suit,  brought  to  enforce  those  rights.  Mandevill* 
V.  Weldi,  5  Wheat.  277 ;  4  Cond.  Rep.  642. 
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111.  It  is  immaterial,  ia  tliis  reapeet)  whether 
the  assigameot  be  good  at  law,  or  ia  equity  only. 

112.  The  doctrin^  howe^er^  «{]^Jiies  oely  te 
eases,  where  the  entire  chose  in  action  has  been 
assigned,  and  not  to  a  partial  assignment.    Ibid. 

113.  In  England,  any  iostrument  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
kin^.  who  can  sue  upon  it  in  his  own  name.  No 
yalid  ejection  is  perceived  against  giving  the 
sanie  eflfect  to  an  assignment  to  the  government 
of  this  country.  The  United  SuUes  v.  Btiford^  3 
Peters,  30. 

1 14.  According  to  the  settled  rule  in  chancery, 
and  that  which  is  recognised  by  the  law  of  Vir- 

§inia,  the  assignee  of  a  bond  stands  precisely  in 
le  same  situation  as  the  original  party,  and  sub- 
ject to  all  existing  equities,  oeoit  et  (u>  v.SHreevt 
etal^f  12  Wheat.  605  j  6  Cond.  Rep.  662. 

115.  An  assignment,  with  notice  of  a  chose  in 
action,  founded  in  illegality,  will  not  protect  the 
parties  from  the  legalconsequences  attached  to 
the  original  contract.  Fdes  eid.  v.  ifayfrurj^  2 
Gallis.  C.  C.  R.  560. 

116.  A  decree,  though  not  assignable  at  law, 
is  transferable  for  valuable  consideration  in 
equity;  and  a  court  of  chancery  will  sumx)rt  the 
transfer.  Coates*  ExWx.  v.  Muae^s  Adwrs^  I 
Brockenb.  C.  C.  R.  551. 

117.  If  a  chose  in  aetk>n,  not  negotiable,  be 
assigned  without  any  fraud  or  iUemity  in  its 
origm,  the  parties  are  not  precluded  from  setting 
up  such  matters  in  defence^  in  the  same  manner 
as  if  there  had  been  no  assignment.  Faleset  oi. 
V.  Maybury,  2  Gallis.  C.  C.  R.  560. 

118.  Ana  the  rule,  that  it  is  only  an  equity 
residing  in  the  original  debtor,  and  not  an  equity 
residing  in  some  third  person  against  the  assignor, 
that  has  this  effect,  does  not  exclude  a  jud^ent 
creditor  claiming  to  redeem ;  he  slands  in  the 
place  of  the  debtor,  and  has  his  equity.    Ibid, 

119.  An  assignee,  who  might  have  obtained 
notice,  and  ought  to  have  sought  it,  stands  in  no 
better  situation  than  if  he  had  actimlly  obtained 
it.    Ibid. 

120.  A  mortgage  was  given,  in  reality,  to  in- 
demnify the  mortgagee,  but  purporting  to  secure 
a  sum  of  money,  payable  in  one  year,  and  five 
years  af^er  it  was  assigned,  the  whole  sum  ap- 
peared from  the  instrument  to  be  unpaid.  Held, 
That  the  circumstances  of  the  case  should  have 
put  the  assignee  upon  inquiry,  from  which  he 
would  have  ^rned  the  true  consideration  of  the 
mortgage.    Ibid. 

121.  Courts  of  law,  as  well  as  courts  of  equity, 
will  take  notice  of  the  assignment  of  choses  in 
action,  and  to  every  substantial  purpose,  will 
protect  the  assignee.  The  beneficial  interest  of 
the  assignee  is  so  far  regarded,  that  the  defend- 
ant may  set  off  a  debt  due  the  assignee,  in  like 
manner  as  if  the  suit  had  been  brought  in  his 
own  name.  Corser  v.  Crotg,  1  Wash.  C.  C.  R. 
424. 

122.  If  it  be  necessary,  in  an  action  brought 
upon  an  assigned  chose  in  action,  that  the  in- 
terest of  the  person  for  whose  benefit  the  suit  is 
brought  should  appear  in  the  pleadings,  it  is  suf- 


ficieni  if  it  apoear  in  any  pait  of  the  plmdingi. 

123.  A  shipment  of  tobSooo  was  made  at  New 
Orleans,  by  the  a^eat  of  the  owner,  aiiiai|ned  to 
a  house  in  Baltimore;  the  shipmeat  bemg  for 
the  account  and  risk  of  the  owner,  he  being  at 
the  time  indebted  to  the  conaigneea  for  a  balaooe 
of  account.  The  owner  of  the  shipsient  drew 
two  bills  on  the  consignees,  and  on  the  same  day 
made  an  assignment  on  the  bads  of  a  duplicate 
invoice  of  the  tobacco,  in  the  following  words ; 
^^  I  assign  to  James  Jackson  (the  drawee  of  the 
bills|  so  much  of  the  proceeds  of  the  tobaeco 
aliuaed  to  in  the  within  invoice,  as  will  amouiil 
to  two  thousand  four  hundred  dollars(the  amount 
of  the  two  bilish  to  I.  and  L.,  six  hundred  dc^ 
lacs,  &c. ;  and  Messrs.  Tieman  and  Sons  (tfaa 
consignees)  will  hold  the  nett  proceeds  of  tike 
within  invoice,  subject  to  the  order  of  the  per* 
sons  above  name<l,  as  directed  above."  The 
bills  were  dishonoured.  This  assignment,  by  its 
terms,  was  not  intended  to  pass  the  legal  title  ia 
the  tobacco,  or  its  proceeds,  to  the  parties;  bat 
to  create  an  equitable  title  or  interest  only  in  the 
proceeds  of  the  sale,  for  the  benefit  of  the  as- 
signees; and  they  cannot  maintain  an  actton 
against  the  consignees  in  their  own  name  for 
the  same.  The  receipt  of  the  consignment  hj 
the  consignees  did  not  create  a  contract,  ezf^ess 
or  implied,  on  the  part  of  the  consignees  with 
the  assignees,  to  hold  the  proceeds  for  their  use ; 
so  as  to  autliorise  them  to  sue  for  the  same. 
Tieman  v.  /odaon,  5  Peters,  580. 

124.  The  general  principle  of  law  is,  that 
choses  in  action  are  not  at  law'assignable.  Bat 
if  assigned,  and  the  debtor  promises  to  pay  the 
debt  to  the  assignee,  the  latter  may  maintain  an 
action  against  the  debtor  as  money  received  to 
his  use.    Ibid, 

125.  In  Mandeville  v.  Welsh,  5  Wheat.  277, 
286,  it  was  said  by  the  supreme  court,  that  in 
cases  where  an  order  is  drawn  for  the  whole  of 
a  particular  fund,  it  amounts  to  an  equitable  as- 
signment of  that  fund;  and  after  notice  to  the 
drawee,  it  binds  that  fund  in  his  hands.  But 
where  the  order  is  drawn  either  on  a  general  or 
a  particular  fund,  for  a  part  only,  it  does  not 
amount  to  an  assignment  of  that  part,  or  give  a 
lien  as  against  the  drawee ;  unless  he  oonseots 
to  the  appropriation  by  an  acceptance  of  the 
draft;  or  an  obligation  to  accept  may  be  faiirly 
implied  from  the  custom  of  trade,  or  the  oourae 
of  business  between  the  parties  as  a  part  of 
their  contract.  The  court  were  there  speaking 
in  a  case  where  the  suit  was  not  brought  by  the 
assignee,  but  in  the  name  of  the  original  assignor 
for  his  use,  against  the  debtor ;  and  it  was,  there- 
fore, unnecessary  to  consider  whether  the  re- 
medy, if  any^  for  the  assignee,  was  at  law  or  in 
equity.    Ibtd, 

126.  Until  the  parties  receiving  a  consignment 
or  a  remittance,  under  such  circumstanees  as 
those  in  this  case,  had  done  some  act  recognising 
the  appropriation  of  it  to  the  particular  purposes 
spepified ;  and  the  persons  claiming  had  signified 
their  acceptance  of  it,  so  as  to  create  a  privity 
between  them;  the  property  and  its  pieoeeda 
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remained  at  the  risk,  and  on  the  accpvot  of  tkfi 
remitter  or  owner.    Ihid, 

127.  Where  a  mortgage  had  been  given  to 
one  partner  to  secure  a  oebt  of  a  firm,  and  after 
the  failure  of  the  firm,  and  a^  aesignmi^t  of  the 
debt,  one  of  the  partners  entered  into  an  arrai^- 
ment  with  the  debtor,  without  tbe  consent  of 
the  aaaignees,  by  whicn  he  took  negotiable  notes 
for  the  debt,  payable  on  time,  a^  afterwards 
he  assigned  tne  mortgage  to  tne  other  partner 
who  was  not  party  to  the  arrangement  j  it  was 
held,  that  the  mortgage  was  not  extinguished. 
Osborne  v.  Bensorij  5  Mason's  C.  C.  R.  157. 

128.  Where  goods  on  consignment  at  Boston, 
were  on  failure  of  the  owners  assigned  for  the 
benefit  of  creditors,  and  before  notice  to  the 
consignees  of  the  assignment  could  be  reasonably 
given,  another  creditor  of  the  debtors  attached 
them  by  a  trustee  process  in  Boston,  the  debtor 
and  creditor  being  citizens  of  the  state  of  Penn- 
sylvania; it  was  held,  that  the  assignment,  if 
bona  fide,  was  a  sufficient  title  to  pass  the  goods 
to  the  assignees,  and  to  overreach  the  trustee 
process.  BohUn  v.  Cleveland^  5  Mason's  C.  C.  R. 
174. 

129.  Query,  Whether  a  party  who  has  pro- 
cored  an  asAignroent  of  a  aebt  of  the  plain tifi^, 
can  set  it  off  against  his  own  debt  due  to  the 
plaintifT,  which  was  previously  assigned.    Ibi4' 

130.  Where  there  are  mutual  debts  subsisting 
between  an  insolvent,  and  there  is  either  an  ex* 
press  or  an  implied  agreement  of  stoppage  pro 
tanto,  or  mutual  credit;  doubtless,  a  court  of 
equity  would  enforce  it  against  the  party  him- 
self, or  his  assignee,  with  notice;  bnt  that  it 
would  enforce  it  against  the  assignee  without 
notice,  is  not  so  clear ;  and  to  say  the  least  of  it, 
would  trench  upon  some  of  its  xnown  doctrines 
for  the  protection  of  bona  fide  purchasers.  Green 
T.  Darlings  5  Mason's  C.  C.  R.  2t5. 

131.  An  action  upon  an  open  account  which 
has  been  assigned  to  a  third  person,  is  properly 
brought  in  the  name  of  the  original  creditor ;  but 
the  debtor  may  offset,  in  such  action,  all  pajr- 
ments  made  to  the  assi^ee,  on  account  ol  his 
claim.  Winchester  y,  Hockley ,  2  Cranch,  342; 
1  Cond.  Rep.  415. 

132.  The  assignor  of  a  potent -right  cannot 
maintain  an  action  in  his  own  name  tor  a  viola- 
tion of  the  patent.  Tyler  et  d.  v.  Tuel^  6  Cranch, 
324;  2  Cond.  Rep.  388. 

133.  Under  the  patent  act  of  February  2J, 
1793,  ch.  156,  if  the  patentee  has  sold  out  a 
moiety  of  his  patent-right,  a  joint  action  lies  by 
himself  and  his  patentee  for  a  violation  of  it. 
WkUtemort  v.  Cutter,  1  Gallis.  C.  C.  R.  429. 

134.  A  general  assignee  of  the  effects  of  an 
insolvent,  cannot  sue  in  the  federal  courts,  if 
his  assignor  could  not  have  sued  in  those  courts. 
Sere  v.Fitot  et  d.,  6  Cranch,  332;  2  Cond.  Rep. 
389. 

135.  The  nominal  plaintifif  may  dismiss  a  suit 
brought  in  his  name,  by  a  creditor  who  has  not 
an  assignment  of  the  cause  of  action.  Welsh  v. 
Mandeville,!  Cranch,  152;  2  Cond.  Rep.  452. 

136.  A  book  account  is  not  assignable.  A 
power  given  to  collect  it,  is  revocable.  1  Brock. 
C*  C.  R.  456. 


137.  A  bond  given  to  B.  was  assigned  to  C, 
and  when  the  assignment  was  made  there  was 
an  open  running  account  between  the  obligor  of 
the  bond  and  B.  In  a  suit  on  the  bond  oy  C, 
the  assignee,  it  was  decided  that  the  balance 
due  from  B.  toC.  on  a  settlement  made  after  the 
commencement  of  the  suit,  which  B.  promised 
on  the  settled  account  to  pay  in  three  years, 
could  not  be  set  off  against  the  bond.  Scott  v. 
Jones,  1  Brockenb.  C.  C.  R.  244. 

138.  A  note  executed  in  Michigan,  payable 
in  New  York,  in  New  York  funds,  or  tneir  equi- 
valent, is  not  negotiable.  To  bring  it  within  the 
statute,  it  must  be  payable  in  money.  It  must 
be  for  a  sum  certain,  subject  to  no  conditions. 
Hoskrook  et  at,  v.  Palmer  et  a/.,  2  McLean,  C.  C. 
R.  11. 

139.  If  the  maker  of  a  note  prove  fraud^  the 
assignee  is  bound  to  show  a  valuable  consider- 
ation. M^Clintock  V.  Cummins^  2  Ml^an,  C.  C. 
R.  98. 

140.  A  note  payable  to  A.  B.  or  bearer  passes 
by  delivery,  and  the  holder  may  sue.  Bradford 
V.  Jenk^  et  oj.,  2  M'Lean,  C.  C.  R.  130. 

As^apamejnt   of  Partjiership   Property   by   one 

Partner, 

141.  It  is  undoubtedly  true,  that  each  partner 
is  possessed,  not  only  of  his  own  share  and  in- 
terest in  the  partnership  efiects,  but  of  the  whole ; 
and,  therefore,  he  has  power  to  dispose  of  the 
whole  to  third  persons  who  deal  with  him,  in 
relation  to  the  partnership  concerns.  Without 
such  a  power,  the  trade  ot  copartners  could  not 
be  carried  on:  and  it  consequently  becomes,  of 
necessity,  incorporated  into  tne  nature  and  beins 
of  such  an  association.  But  it  may  admit  of 
serious  doubt,  whether  one  partner  can,  without 
the  consent  of  his  associates,  assign  the  whole 
of  the  partnership  effects,  (otherwise  than  in  the 
course  of  trade,  m  which  the  firm  is  engaged,) 
in  such  manner  as  to  terminate  the  partnership. 
An  assignment  of  all  the  efifects  to  trustees  for 
the  benefit  of  the  creditors  of  the  concern,  would 
seem,  emphatically,  to  be  of  this  character. 
Such  was  the  obvious  design,  and  such  must  be 
its  necessary  consequence.  Now,  it  is  perfectly 
clear,  that  one  partner  cannot,  bV  withdrawing 
himself  from  the  association  befx>re  the  period 
stipulated  between  the  partners  for  its  continu- 
ance, either  dissolve  the  partnership,  or  extricate 
himself  from  the  responsibilities  of  a  partner, 
either  in  respect  to  his  associates,  or  to  third 
persons:  and  if  this  be  so,  it  would  seem  that 
ne  could  not  produce  the  same  consequence  by 
any  other  voluntary  act  of  his  own.  Thm  is  not 
like  those  cases,  where,  by  the  act  of  God,  or 
by  the  operation  of  law,  the  partnership  is  dis- 
solved, as  by  the  death  or  bankruptcy  of  a  part- 
ner. Per  Mr.  Justice  Washington.  Pierpont  et 
al.  V.  Lews  Graham,  4  Wash.  C.  C.  R.  235. 


ASSUMPSIT. 

1.  A  certificate  stating  a  debt  to  be  due  by 
the  United  States  to  one  who  had  fraud  olently 
claimed  the  same^  was  issued  to  him  by  the 
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commissioners  foi  settling  continental  claims; 
and  this  certificate  was  afterwards  funded  by 
htm,  and  interest  on  the  same  was  paid  to  him. 
The  United  States  instituted  a  suit  to  recover 
the  amount  of  the  certificate,  and  the  interest 
paid  by  them.  Held^  that  they  were  entitled  to 
recover  the  same  in  an  action  of  assumpsit,  they 
having  by  the  suit  affirmed  the  said  certificate. 
Fenemore  v.  Tke  United  StateSj  3  Dall.  357; 
1  Cond.  Rep.  162. 

2.  An  action  of  assumpsit  could  not  be  brought 
on  a  policy  of  insurance,  under  seal;  and  the 
defect  is  not  cured  by  verdict.  After  verdict, 
every  alleged  assumpsit  in  the  declaration  is  to 
be  taken  as  an  express  assumpsit.  Mcarine  Ins. 
Co.  of  Alexandrta  v.  Young,  1  Cranch,  332; 
1  Cond.  Rep.  326. 

3.  A  letter  from  the  defendants  to  J.  M.,  say- 
ine  that  they  would  be  his  security  for  130  bar- 
rels of  corn,  payable  in  twelve  months,  will 
maintain  an  action  of  assumpsit  against  the  de- 
fendants, by  any  person,  who,  upon  the  faith  of 
the  letter,  shall  have  given  credit  to  J.  M.  for 
the  corn.  Lawrason  v.  Mason,  3  Cranch,  492; 
1  Cond.  Rep.  605. 

4.  If  money  be  delivered  by  A.  to  B.,  to  be 
paid  over  to  C.,  although  no  promise  is  made  by 
B.  to  C. ;  yet  C.  may  recover  the  money  from 
B.  by  an  action  of  assumpsit.    Ibid, 

5.  Where  one  man  receives  money  which 
ought  to  be  paid  to  another,  or  belongs  to  another, 
an  action  of  assumpsit  for  money  had  and  re- 
ceived will  lie  in  favour  of  him  to  whom  of  ri^ht 
the  money  belongs;  and  this,  notwithstandm^ 
it  may  involve  a  trial  of  the  title  to  an  office,  if 
the  party  has  once  been  in  possession.  Allen  v. 
M^Keenj  1  Sumner's  C.  C.  R.  276. 

6.  Upon  a  special  contract,  executed  on  the 
part  of  the  plaintiff,  indebitatus  assumpsit  will 
lie  for  the  price.  Bank  of  Columbia  v.  Patter' 
son^s  AdmWs.j  7  Cranch,  299;  2  Cond.  Rep. 
601. 

7.  The  defendant  having  ordered  the  plaintiff 
to  purchase  salt  for  him,  and  to  draw  on  him 
for  the  amount,  and  he  having  so  purchased,  and 
drawn,  defendant  is  bound  to  accept  and  pay 
his  bills;  and  if  he  do  not,  plaintiff  may  recover 
the  amount  of  the  bills,  and  damages  and  costs 
of  protest,  (if  he  has  paid  them,)  upon  a  count 
for  money  paid,  laid  out,  and  expended  ;  and  the 
bills  of  exchange  may  be  given  in  evidence  on 
that  count.  If  after  the  protest  of  the  bills,  the 
plaintiff  sell  the  salt  without  orders,  it  shall  not 
prejudice  his  ri^ht  of  action,  although  he  render 
no  account  of  ssHes.  Riggs  v.  Lindsay,  7  Cranch, 
500 ;  2  Cond.  Rep.  585. 

8.  Assumpsit  will  not  lie  on  a  policy  of  insur- 
ance under  seal ;  and  the  defect  is  not  cured  by 
a  verdict.  Marine  Ins,  Co.  of  Alexandria  v. 
Young,  1  Cranch,  332;  1  Cond.  Rep.  326. 

9.  in  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "  to  sell  the  same  ana 
render  a  reasonable  account ;"  damages  for  not 
remitting  when  exchange  was  favourable  cannot 
be  recovered.  Pope  et  d.r.  Barret,  1  Mason, 
117. 

10.  An  action  of  assumpsit  on  an  open  account 
which  has  been  assigned  to  a  third  person,  is 


properly  brought  in  the  name  of  the  original 
creditor,  but  the  debtor  may  ofifset  in  such  action 
all  payments  made  to  the  assignor  on  account  of 
such  claim.  Winchester  r.  Hockley,  2  CrancI^ 
342;  1  Cond.  Rep.  415. 

11.  The  ancient  doctrine  that  a  corporation 
can  act  in  matters  of  contract  under  its  seal  only, 
has  been  departed  from  by  modem  decisions; 
and  it  is  now  considered  that  the  agents  of  a 
corporation  may,  in  many  cases,  bind  it,  and 
subject  it  to  an  action  of  assumpsit.  Chesapeake 
and  Ohio  Canal  Company  v.  Knapp  and  others,  9 
Peters,  541. 

12.  When  a  special  contract  remains  open, 
the  plain tifPs  remedy  is  on  the  contract,  and  he 
must  set  it  forth  specially  in  his  declaration. 
But  if  the  contract  has  been  put  an  end  to,  an 
action  for  money  had  and  received  lies  to  recover 
any  payment  that  haa  been  made  under  it.  Ibid. 

14.  It  is  a  well-settled  principle,  that  where  a 
special  contract  has  been  performed,  a  plaintifi' 
may  recover  on  the  general  counts.    Ibid, 

15.  Where  the  United  States  are  entitled  to  a 
priority  of  payment,  they  may  bring  an  action 
of  assumpsit  against  the  assignee  for  money  had 
and  received  by  him  under  the  assignment. 
U.  S.  V.  Clarke,  1  Paine's  C.  C.  R.  629. 

15.  The  article  omitted  in  the  assignment  was 
a  debt  from  the  assignee  to  the  debtor  of  the 
United  States,  growing  out  of  a  previous  partner- 
ship between  them.  After  the  making  of  the 
assignment,  the  assi&pnee  save  the  debtor  his 
bond  for  the  debt.  Held,  that  if  the  bond  was 
given  for  moneys  of  the  debtor  in  the  assignee's 
hands  at  the  making  of  the  assignment,  the 
amount  might  be  recovered  in  assumpsit,  bat 
not  if  it  grew  out  of  unsettled  ^rtnership  con- 
cerns.   Ibid, 

16.  Where  assunipsit  is  brought  against  an 
assignee,  and  he  has  funds  which  can  be  reached 
by  the  action,  it  seems  that  he  is  not  entitled  to 
a  deduction  for  his  expenses,  incurred  in  pre- 
serving the  property,  and  the  execution  of  his 
trust.    Ibid, 

17.  Upon  the  issue  of  non  assumpsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment  between  the  same  parties,  in 
the  same  cause  of  action.  Young  y.  Black,  7 
Cranch,  565 ;  2  Cond.  Rep.  607. 

18.  Under  non  assumpsit,  the  defendant  may 
give  in  evidence  any  thing  which  shows  that  no 
debt  was  due  at  the  time  the  action  was  com- 
menced, whether  it  arose  from  an  inherent  de- 
fect in  tne  original  promise,  or  a  subsequent  dis- 
charge and  satisfaction.    Ibid. 

19.  An  endorser  of  a  promissory  note,  payable 
to  order,  cannot,  in  Virginia,  maintain  an  action 
of  assumpsit  at  law  upon  the  note,  against  a  re- 
mote prior  endorser,  but  he  may  proceed  in 
equity.  Harris  r,  Johnston,  3  Cranch,  311;  1 
Cond.  Rep.  543. 

20.  In  actions  of  assumpsit,  the  contract  must 
be  proved  as  laid ;  and  if  the  undertaking  be 
special,  it  must  be  so  stated,  or  the  variance  will 
be  fatal.    Ibid, 

21.  When  money  of  the  United  States  has 
been  received  by  one  public  agent  from  another 
public  agent,  whether  it  was  received  in  an  ofB- 
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cial  or  private  capacity,  there  caa  be  no  doubt 
but  that  it  was  received  to  the  use  of  the  United 
States,  and  they  may  maintain  an  action  of  as- 
sumpsit against  the  receiver  for  the  same.  The 
U,  S.  V.  Bufwdy  3  Peters,  '28. 

22.  The  act  incorporating  the  Bank  of  the 
Cdmmonwealth  of  Kentucky,  contains  a  provi- 
sion by  which  it  is  enacted,  tnat  the  bank  shall 
receive  money  on  deposit  without  being  required 
to  give  an  obligation  under  wsal  to  repay  it.  This 
enactment  must  be  construed  with  regard  to  the 
practice  of  banking,  and  the  general  understand- 
ing of  mankind,  and  must  create  a  liability  to 
the  depositor  by  the  simple  act  of  depositmg, 
that  is,  an  assumpsit  in  law,  implied  from  an  act 
in  pais.  Th€  Bank  of  the  Commonweaitk  of  Ken- 
ttuky  V.  Wisler  et «!.,  2  Peters,  324. 
.  23.  Upon  a  deposit  being  made  in  the  Bank 
of  the  Cbmroonwealth  of  Kentucky,  the  cashier 

fBLve  under  his  hand  a  certificate,  that  there  had 
een  deposited  to  the  credit  of  the  plaintiiTs 
below,  seven  thousand  seven  hundred  and  thirty 
dollars  and  eightv-one  cents,  which  is  subject 
to  their  order  on  the  preeentation  of  this  certifi- 
cate. The  deposit  was  made  in  the  notes  of  the 
bank  y  and  when  the  same  were  deposited,  and 
when  demand  of  payment  was  made,  the  notes 
were  passing  at  one-half  their  nominal  value. 
When  the  certificate  was  presented  to  the  bank, 
the  cashier  ofiered  to  pay  the  amount  in  the 
notes  of  the  bank,  but  they  refused  to  receive 
pa)inent  in  any  thing  but  gold  or  silver.  The 
language  of  the  certificate  is  expressive  of  a 
|:enerar,  not  a  specific  deposit ;  and  the  act  of 
incorporation  is  express,  that  the  bank  shall  pay 
and  redeem  their  bills  in  gold  or  silver.  The 
transaction^  then,  was  equivalent  to  receiving 
and  depositing  tne  gold  or  silver;  if  the  hank 
did  not  80  understand  it,  they  might  have  refu.<ted 
to  receive  it,  and  the  plaintiffs  would  certainly 
have  recovered  the  gold  and  silver,  to  the  amount 
upon  the  face  of  the  bills.    Ibid.  325. 

24.  The  bank  having  ofiered  to  pay  the  amount 
of  the  certificate  in  their  bills,  they  put  their 
own  construction  on  the  same,  and  they  cannot 
afterwards  say  that  the  plaintifis  below  should 
have  accompanied  the  certificate  with  a  check. 
Ibid.  326. 

25.  Every  thing  which  disafiirms  the  contract, 
every  thing  which  shows  it  to  be  void,  may  be 
given  in  evidence  on  the  general  issue,  in  an 
action  of  assumpsit.  Craig  et  d.  v.  The  State  of 
Mssourij  4  Peters^  426. 

26.  In  assumpsit  on  a  promise  to  pay  a  debt 
due  by  the  promissor,  if^  plaintifis  would  ffive 
time,  whenever  the  promissor  should  be  aole, 
the  aeclaration  need  not  state  that  the  promise 
was  accepted  by  the  plaintifis.  It  is  sufficient  to 
aver  that  time  was  given,  and  that  the  defendant 
is  able.  Lonsdde  v.  Brown,  4  Wash.  C.  C.  R. 
148. 

27.  A  promise  to  pa)^,  in  consideration  of  for- 
bearance for  a  short  time,  is  not  good  to  uphold 
assumpsit.  Alitor,  if  the  forbearance  be  for  a 
convenient  or  reasonable  time,  in  general  or  spe- 
cific terms,  or  indefinitely.    lbid» 

28.  A  promise  to  pay  in  consideration'of  for- 
bearance, when  defendant  should  be  able,  is 
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good,  and  is  to  be  construed  until  he  is  able. 
Ibid, 

29.  A  promise  to  pay  a  sum  of  money  on  a 
consideration  executed,  if  it  was  induced  by  the 
request  of  the  defendant,  or  by  some  previous 
duty ;  or  if  the  debt  be  continuing  at  the  time, 
or  is  barred  by  a  rule  of  law,  or  provision  o/ 
some  statute,  as  by  the  act  of  limitations,  bank- 
ruptcy, or  the  like,  is  good  to  maintain  an  as- 
sumpsit.   Ibid, 

30.  In  an  action  of  assumpsit  brought  for  a 
breach  of  contract,  in  not  delivering  teas  of  a 
certain  quality,  the  plaintiff  cannot  be  permitted 
to  impute  fraud  to  the  defendant,  by  giving  evi- 
dence tending  to  show  that  after  tne  examination 
of  the  teas,  made  by  the  purchaser  on  shore,  it 
was  in  the  power  of  the  defendant  to  change 
them.  Gilptns  v.  Consequa,  3  Wash.  C.  C.  R. 
184. 

31.  In  an  action  of  assumpsit  against  the  col- 
lector of  the  customs,  for  a  proportion  of  the 

eroceeds  of  a  forfeiture  under  the  laws  of  the 
United  States,  to  which  the  plaintiffs  were,  by 
the  provisions  of  the  law,  entitled,  the  sum  paid 
over  and  distributed  under  the  same  law  as  a 
share  of  the  forfeiture,  before  notice  of  the 
plaintiff^s  claim,  cannot  be  recovered.  Sawyer 
V.  Steel  3  Wash.  C.  C.  R.  464. 

32.  When  a  promise  to  pay  a  debt  when  able, 
has  been  made  to  a  person  who  was  not  the 
agent  of  the  plaintiff,  and  who  had  no  authority 
to  receive  the  money  from  the  defendant,  tie 
promise  being  in  a  different  manner  from  the 
original  contract,  and  the  plaintiff  not  present  to 
accept  the  promise,  a  recovery  cannot  be  had 
on  the  engagement  in  an  action  of  assumpsit. 
Craig  V.  Brown,  3  Wafh.  C.  C.  R.  603. 

33.  Where  a  promise  is  made  to  pay  a  debt 
when  able,  and  the  creditor  does  not  wait,  but 
proceeds  immediately  on  the  original  obligation, 
Defore  the  defendant  had  abilit^r  to  pay,  he  can- 
not afterwards  resort  to  an  action  of  assumpsit 
on  the  new  promise. '  Ibid. 

34.  Indebitatus  assumpsit  cannot  be  main- 
tained by  one  partner  against  another,  until  the 
partnership  is  dissolved,  the  balance  of  the  ac- 
counts between  the  partners  ascertained,  and  a 
promise  to  pay.  Felichi  v.  Hamilton,  1  Wash. 
C.  C.  R.  491. 

35.  Where  there  is  a  special  agreement,  open 
and  subsisting  at  the  time  the  cause  of  action 
arises,  indebitatus  assumpsit  will  not  lie.  Per' 
kins  V.  Hart,  11  Wheat.  237;  6  Cond.  Rep.  287. 

36.  But  if  the  agreement  has  been  fully  per- 
formed, or  its  further  execution  has  been  per- 
vented  by  the  act  of  the  defendant,  or  by  the 
consent  of  both  parties,  or  if  the  contract  has 
been  fully  performed  in  respect  to  any  one 
distinct  subject  included  in  it.  the  plaintiff  may 
recover  upon  a  general  indeoitatus  assumpsit. 
Ibid. 

37.  A  contract  made  by  copartners^  is  several 
as  well  as  joint,  and  the  assumpsit  is  made  by 
all  and  bv  each.  It  is  obligatory  on  all,  and  on 
each  of  the  copartners.  Den  v.  Wright  et  dl., 
Peters*  C.  C.  R.  69. 

38.  Where  the  United  States  are  entitled  to  a 
priority  of  payment,  they  may  bring  an  action 
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of  assarapsit  against  the  assignee  for  money  had 
and  received.    U,  S,  v.  Mclt^  1  Paine,  629. 

39.  Where  an  action  of  assumpsit  is  bnra$:ht 
again^  an  assignee,  and  he  has  funds  which 
cannot  be  reached  by  the  action,  it  seems  that 
he  is  not  entitled  to  a  deduction  tor  his  expenses 
incurred  in  the  preservation  of  the  property,  and 
the  execution  or  his  trust.    Ibid, 

40.  An  incorporated  bank,  or  insurance  com- 
pany, although  It  has  no  express  power  to  make 
a  promise  not  under  seal,  is  yet  liable  for  the 
notes  issued  by  it ;  for  the  funds  deposited  in  it ; 
for  the  repayment  of  a  premium,  the  considera- 
tion of  which  has  failed ;  or  for  any  other  express 
or  implied  assumpsit  in  the  ordinary  course  of 
its  business,  as  a  natural  person.  Bank  of  Co- 
hmbia  v.  Pattenon^s  Admfr.j  7  Cranch,  305;  2 
Cond.  Rep.  501. 

41.  In  the  case  of  Gary  v.  Curtis^  3  Hoxvard 
236,  it  was  decided  that  under  the  act  of  con- 
gress of  March  3,  1839,  5  Statutes  at  Large, 
848,  which  requires  collectors  to  place  to  the 
credit  of  the  trea9urer  of  the  United  States  all 
moneys  which  they  receive  for  unascertained 
duties  on  foreign  merchandise,  or  for  duties  paid 
under  protest,  assumpsit  or  other  action  will 
not  lie  against  the  collector  by  the  claimants  for 
the  same. 

42.  [By  an  act  of  congress  of  February  25. 
1845,  5  Statutes  at  Large,  727,  it  was  declared 
that  an  action  at  law  may  be  maintained  against 
any  collector,  &c.^  for  duties  paid  under  protest, 
or  for  unascertamed  duties,  to  ascertain  the 
duties  payable  by  law.-^En.j 


ATTACHMENT. 

1.  Genera)  prineiplei Ptge  1M 

3.  Attachmeou  againft  penom 199 

3.  Altaehmentt  for  ooncempt 195 

4.  Attactament*  in  tlie  admiralty 196 

&  Foreign  auaebments 196 

1.  General  Principles, 

1.  The  service  of  a  subp(Bna,  in  case  of  a 
chancery  attachment  in  Virginia,  will  make  the 
garnishee  liable,  if  he  pays  away  the  money 
after  notice  of  the  subpffina.  Kennedy  v.  Brent^ 
6  Cranch,  187  ;  2  Cond.  Rep.  345. 

2.  An  attachment  issuing  from  the  courts  of 
the  United  States  must  be  served  by  the  mar- 
shal of  the  United  States.  The  United  States  v. 
Montgomery,  2  Dall.  335. 

3.  tJnder  the  attachment  law  of  Maryland, 
when  the  defendant  appeare  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings  ac- 
cording to  the  course  of  ordinaft-y  actions.  Golds- 
borouA  V.  Orr,  8  Wheat.  217 :  5  Cond.  Rep.  412. 

4.  If  a  bond  taken  on  the  delivery  of  property 
on  bail  be  void,  as  not  conforming  to  law,  the 
court  will  enforce  a  redelivery  of  the  property  by 
attachment.    Tke  Struggle,  1  Gallis.  C.  C.  R.  476. 

5.  The  marehal  may  have  an  attachment  to 
enforce  the  payment  of  his  fees  of  office,  by  the 
suitora  of  the  oout.    So  an  attachment  may 


iMue  against  an  attiMiiey  who  endorses  the  wiil, 
and  who  by  the  lex  loei  is  liable  to  respond  tlie 
costs.    AMm^man,  2  Gallis.  C.  C.  B.  lOl. 

6.  Motions  and  aiiidaYits  for  attachment  in 
civil  suits,  are  proceedings  on  the  civil  side  of  tke 
court,  until  tmatlEchments  is»ne;  and  are  to 
be  entitleSl  in  the  names  of  the  parties  ]  hot  n 
soon  as  the  attachment  issues,  the  proceedingB 
are  on  the  criminal  aide.  V.  S.  v.  Wayne,  Wal- 
lace's C.  C.  R.  134. 

7.  Where  the  oeart  of  admiralty  hts  parted 
with  the  possession  of  the  property  upon  rail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  costody 
of  the  court,  the  proper  process  Sffainst  anj 
person  not  a  party  to  the  atipolatton,  bnt  wbon 
alleged  to  have  the  arlide,  or  constructive  pm- 
session,  is  a  monition,  and'  not  an  executioD  in 
the  first  instance.  Tht  Gran  Para,  tO  Wbett 
497 ;  6  Cond.  Rep.  199. 

8.  An  equity  of  redemption  of  real  estate,  in 
Maryland,  is  Kable  to  attachment.  Prm  et  d.  v. 
Low,  9  Cranch,  460;  8  Cond.  Rep.  460. 

9.  Where  a  party  claims  under  an  atlaefa* 
ment,  he  must  file  a  caotion  in  court^  to  hold 
the  proceeds  remaining  after  satisfying  prior 
claims.    The  Lmnsetia,  2  Gallis.  C.  C.  R.  307. 

10.  Under  the  statute  of  Massachusetts  of 
18S3,  ch.  it42,  giving  relief  against  fraud,  to  le- 
cure  attaching  creditora,  it  is  not  necessarv  that 
the  second  attachment  should  be  retomable  to 
the  same  term  of  the  court  as  the  first  attach- 
ment. Query,  If  the  plaintiff  most  in  all  cam 
under  that  act,  sign  and  make  oath  to  his  peti- 
tion, to  be  admitted  to  defend  against  the  fint 
attachment,  or  it  may  be  done,  if  he  is  abroad, 
by  his  agent  %  Lodge  v.  Lodge,  5  Mason^s  C.  C. 
R.  407. 

11.  Property  in  the  hands  of  a  third  person, 
having  a  lien  thereon,  is  not  attachable  in  a  soil 
against  the  general  owner;  but  if  the  lien  be 
waived,  the  objection  does  not  lie  in  the  montk 
of  the  general  owner.  Meeker  v.  Wilson^  1 
Gallis.  C.  C.  R.  419. 

12.  The  United  States  have  a  preference, 
under  the  5th  section  of  the  act  of  consrress  ot 
3d  March,  1797;  the  act  of  May  2,  1792;  and 
4  August,  1790,  over  attachments.  Bee's  Adm. 
Dects.  196. 

13.  An  assignment  of  property  for  the  benefit 
of  creditors,  is  good  against  a  subsequent  attach- 
ment; although  the  creditora  were  not  origin- 
ally parties  to  the  assignment,  if  they  bave^  in 
fact,  assented  thereto  before  the  attacbment. 
Brovm  ▼.  Minium,  2  Gallis.  C.  C.  R.  657. 

14.  Query,  If  such  assent  be  necessary,  to 
make  such  an  assignment  valid  against  tbe  at- 
tachments of  other  creditora  ?    Ibid. 

15.  An  attachment  to  bring  a  party  into  cooit 
is  the  usual  process,  when  he  has  not  made  a 
sufficient  return  to  a  habeas  corpus,  unless  he 
is  nreseiit  in  court,  in  which  case  the  court  ma^ 
order  him  to  answer  interrogatories  iiDrnedt- 
ately.  The  United  Sttaes  v.  Green,  3  Mason's  C 
C.  K.  482. 

16.  The  United  States  have  no  such  priority 
on  other  creditora  of  their  debtors,  as  to  entitfe 
them  to  a  prior  satisfaction,  by  attachment  and 
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lerj,  over  prior  attaching  creditors.    The  United 
States  T.  Cand  Bank,  3  Story's  C.  C.  R.  79. 

17.  In  Massachusetts  and  Maine,  a  creditor 
attaching  real  estate  can  hold  the  same  against 
a  person  purchasing  prior  to  the  attachment,  but 
wnose  deed  is  not  recorded  until  after  the  attach- 
ment, pipvided  the  attaching  creditor  has  had 
no  notice  of  the  deed  at  the  time  of  the  attach- 
ment,   llnd, 

18.  B.  attached  certain  land  as  the  property 
of  C,  on  October  4,  1839.  and  levied  an  execu- 
tion thereon  on  the  lltn  of  November,  1S40. 
C.  conveyed  the  same  land  by  deed  to  H.,  prior 
to  the  attachment;  but  the  deed  was  not  re- 
corded until  the  26th  of  October,  1839,  and  B. 
had  no  notice  thereof  prior  to  that  time.  The 
United  States  recovered  judgment  against  C.  and 
H^  on  duty  bonds,  subsequent  to  October,  1839, 
and  leviedf  execution  on  the  same  premises,  prior 
to  November,  1840,  "  as  the  estate  of  any  or  all 
the  debtors."  It  was  held  that  the  United  States 
were  not  entitled  to  a  priority  against  B.    Ibid. 

19.  An  attachment  on  mesne  process  is  not  a 
lien  in  the  sense  of  the  common  law.  In  the 
matter  of  Bellows  rlPeck,  3  Story's  C.  C.  R.  428. 

20.  Where  an  attachment  is  made  by  creditors, 
and  afterwards,  before  judgment  in  tne  suit,  the 
debtor  files  his  petition  in  l)ankruptcy,  if  the 
creditor,  with  the  knowledge  thereof,  take  judg- 
ment and  levy  execution,  and  the  debtor  be 
afterwards  declared  a  bankrupt,  the  levy  and 
execution  are  a  fraud  on  the  bankrupt  act,  and 
are  void.  Everett  v.  Stone,  3  Story's  C.  C.  R. 
446. 

2.  Attachments  against  Persons, 

21.  The  law  operates  upon  all  persons 
equally ;  the  high^  the  low,  the  rich,  the  poor. 
If  a  subpcBna  is  issued  to  a  justice,  or  judge, 
and  it  is  not  obeyed,  the  court  will  be  more 
strict  against  such  characters,. than  against  others 
whose  offices  did  not  so  strongly  point  out  their 
duty.  ^  But  the  practice  must  always  be  strict  in 
the  previous  steps  of  the  proceedings,  before  an 
attackunent  can  be  awarded ;  and  all  the  docu- 
ments upon  which  it  is  awarded  must  be  filed 
with  the  court.  The  U.  S,  v.  Caldwell,  Circuit 
Court  of  the  United  States,  2  Dall.  334. 

22.  Attachments  for  the  non-attendance  of  a 
witness^  on  a  subpoena,  must  be  served  by  the 
nuirshal  of  the  court,  although  the  persons 
against  whom  the  process  is  issued,  reside  in  a 
distant  county.  T%e  United  States  v.  Mont  go- 
mery, Circuit  Court  of  the  United  States,  2  Dall.  33. 

23.  An  officer  of  the  United  States,  who  has 
levied  a  sum  of  money  on  an  execution  in  favour 
of  the  United  States,  to  whom  the  United  States 
are  indebted  for  fees  of  office  in  a  sum  greater 
than  the  amount  of  the  execution,  has  a  right  to 
retain  it  by  way  of  set-off;  and  on  a  motion 
maxle  on  the  part  of  the  United  States,  to  commit 
the  officer  for  failure  to  pay  over  the  money  so 
levied,  he  will  be  permitted  to  show  that  the 
Uiiifed  States  are  indebted  to  him ;  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 
not  be  attached.   The  U.  S.  v.  Mann,  2  Brockenb. 

K^m     (,/•     iC     9. 

24.  An  attachment  is  the  usual  process  to 


bring  a  party  into  court,  where  he  has  not  made 
a  true  return :  and  if  he  is  present  in  court,  no 
such  process  is  necessary*;  but  the  court  may 
pass  an  order  directing  him  immediately  to  an- 
swer interrogatories.  U.  S.  v.  Greene,  3  Mason's 
Rep.  482. 

25.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value,  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards,  the  libel  was  changed 
by  an  amendment  to  an  information^  and  the 
goods  were  condemned.  On  an  application  for 
an  attachment  against  the  obligors  in  the  bond, 
it  was  held  that  although  the  case  was  not  re^- 
larly  within  the  89th  section  of  the  collection 
law,  yet  a  compliance  with  the  stipulations  in 
the  bond  might  be  enforced  by  an  attachment 
against  the  obligors.  U,  $,  v.  Four  Pieus  of 
Woollen  Cloth,  1  Paine's  C.  C.  R.  435. 

26.  It  makes  no  difference  that  the  obligov 
were  only  sureties,  and  had  not  received  the 
goods.    Ibid. 

27.  For  such  costs  as  the  plaintiff  is  liable^ 
the  court  will  srant  an  attachment  in  favour  ot 
the  officers  of  the  court.    Brown^s  Lessee  v.  Ar 
buncle,  Peters'  C.  C.  R.  103. 

3.  Attachments  for  Contempt. 

28.  That  unfair  practices  towards  a  witness 
who  was  to  give  testimony  in  the  circuit  court, 
or  oppre^ion  under  colour  of  its  process,  al- 
though these  practices  and  that  oppression  were 
acted  in  anotner  district,  would  be  punishable 
by  an  attachment  for  contempt,  provided  the 
person  came  within  the  jurisdiction  of  the  court, 
m  a  position  which  the  court  is  not  disposed  to 
controvert ;  but  it  is  also  believed  that  this  mode 
of  punishment  ought  not  to  be  adopted,  unless 
the  deviation  from  law  could  be  clearly  attached 
to  the  person  against  whom  the  motion  was 
made,  and  unless  the  deviation  were  intentional; 
or  unless  the  course  of  judicial  proceedings 
were,  or  might  be  so  affected  by  it  as  to  make 
a  punishment  in  this  mode  obviously  conducive 
to  a  fair  and  correct  administration  of  justice. 
Per  Mr.  Chief  Justice  Marshall,  in  the  circuit 
court  of  the  United  States  of  Virginia,  1  Burr's 
Trial,  355. 

29.  If  the  party  against  whom  an  attachment 
has  issued  for  a  contempt,  by  his  affidavit  and 
answers  to  interrogatories,  discharge  himself  of 
the  contempt,  no  farther  proceedings  can  be  had 
against  him  on  the  attachment ;  but  if  perjury 
appear,  he  will  be  recognised  to  answer,  &c. 
U.  S.  V.  Dodge,  2  Gallis.  C.  C.  R.  313. 

30.  Any  publication,  pending  a  suit,  reflecting 
upon  the  court,  the  jury,  the  parties,  the  officers 
or  the  court,  the  counsel,  &c.,  in  reference  to 
the  suit,  or  tending  to  influence  the  decision  of 
the  controversy,  is  a  contempt  of  the  court,  and 
punishable  by  attachment.  HoUingjsworth  r. 
Duane,  Wallace's  C.  C.  R.  77. 

31.  Before  an  attachment  issues^  the  proceed- 
ings must  be  entitled  in  the  suit  in  which  the 
contempt  is  charged ;  afterwards  they  are  to  be 
entitled  in  the  name  of  the  United  States.  Ths 
United  States  v.  Wayney  Wallace's  C.  C.  R.  134. 

32.  A  rule  upon  a  party,  to  show  cause  why 
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an  attachment  should  not  issue  against  him  for 
a  contempt,  must  be  serred  personally ;  but  if 
he  evades  the  service,  or  other  circumstances 
render  it  proper,  the  court  will  order  that  service 
at  his  last  place  of  abode  shall  be  deemed  suffi- 
cient.   Ibid,  141. 

33.  On  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  one  for  a  contempt 
of  court,  the  defendant  may  controvert  the  facts 
by  affidavits,  or  explain,  excuse,  or  palliate,  or 
contend  on  any  legal  ground,  that  the  court  oukht 
not  to  award  the  attachment.  The  court,  after 
examination,  being  satisfied  that  the  fact  on 
which  the  attachment  is  sought  has  not  been 
sufficiently  answered,  the  attachment  will  issue. 
The  defendant  when  brought  before  the  court 
may  submit  to  the  court,  or  the  prosecutor  may 
be  required  to  file  interrogatories.  He  is  not 
bound  to  pray  interrogatories.    Ibid. 

4.  Attachments  in  the  Admiralty. 

34.  Attachments  may  issue  out  of  the  admi- 
ralty courts  of  the  United  States,  against  the 
goods  or  debts  of  an  absent  person,  so  as  to 
make  him  a  party  to  the  suit.  Bouysson  et  at. 
V.  Miller  et  al.j  Bee's  Adm.  Decls.  186. 

35.  The  admiralty  may  issue  process  of  at- 
tachment to  compel  an  appearance  in  cases  of 
maritime  torts,  as  well  as  in  cases  of  contract. 
Mmro  V.  Almeida,  10  Wheat.  473;  6  Coad. 
Rep.  190. 

36.  An  admiralty  court  has  jurisdiction  to  pro- 
ceed by  attachment  in  rem  for  a  tort.  The  Can- 
dalero,  Bee's  Adm.  Decis.  60. 

37.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value,  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards^  the  libel  wasL  by 
amendment,  changed  to  an  information,  ana  the 
goods  were  condemned.  On  an  application  for 
an  attachment  against  the  obligors  m  the  bond, 
it  was  held,  that  although  the  case  was  not  re- 
gularly within  the  89th  section  of  the  collection 
law,  yet  a  compliance  with  the  stipulations  in 
the  bond  might  be  enforced  by  attachment 
against  the  obligors.  And  the  court  held,  that 
it  made  no  difference  that  the  obligors  were  only 
sureties,  and  had  not  themselves  received  the 
goods.  U.  S.  v.  Four  Pieces  of  Woollen  Cloth, 
I  Paine's  C.  C.  R.  435. 

38.  The  process  of  attachment  may  issue, 
whenever  the  defendant  has  concealed  himself, 
or  has  absconded  from  the  country,  and  the 
goods  to  be  attached  are  within  the  jurisdiction 
of  the  courts  of  admiralty.  Monro  v.  Almeida, 
10  Wheat.  473;  6  Cond.  Rep.  190. 

39.  It  may  issue  against  nis  goods  and  chat- 
tels, and  against  his  credits  and  effects,  in  the 
hands  of  third  persons.    Ibid. 

40.  The  remedy  by  attachment,  in  maritime 
cases,  applies  even  where  the  same  goods  are 
liable  to  the  process  of  foreign  attachment,  is- 
suing from  the  courts  of  common  law.    Ibid. 

41.  It  applies  to  a  case  of  a  piratical  capture  ] 
and  the  civil  remedy  is  not  merged  in  the  crimi- 
nal offence.    Ibid. 

42.  In  case  of  de£Biult,  the  property  attached 


may  be  condemned  to  answer  the  demand  of 
the  libellant.    Ibid. 

43.  It  is  not  necessary  that  the  property  to  be 
attached  should  be  specified  in  the  libel.  Und. 

44.  It  seems  that  an  attachment  cannot  issae 
without  an  express  order  of  the  jodge,  bat  it 
may  be  issued  simultaneously  with  the  moni- 
tion ;  and  where  the  attachment  issned  in  this 
manner,  and  in  pursuance  of  the  prayer  of  the 
libel,  the  supreme  court  will  presume  that  it 
was  r^ularly  issued.    Ibid. 

45.  In  cases  of  maritime  torts,  a  court  of  ad- 
miralty will  sustain  jurisdiction,  where  either 
person  or  property  is  within  the  territory.  It 
may  arrest  the  person^  or,  by  a  foreign  attach- 
ment, the  choses  in  action  of  ttie  offending  partj. 
The  Invincible,  2  Gallis.  C.  C.  R.  41. 

5.  Foreign  Attachments. 

46.  (Jnder  the  attachment  law  of  Maryland, 
when  the  defendant  appears  and  dissoWes  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings,  ac- 
cording to  the  course  of  ordinary  actions.  Gdi^ 
boroupi  V.  Orr,  8  Wheat.  217 ;  5  Cond.  Rep.  412. 

47.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  nnder  the  foreign  attach- 
ment act  of  Rhode  Island.  FranJdin  v.  Ward^ 
at.,  3  Mason's  C.  C.  R.  136. 

48.  A  foreign  attachment  under  the  law  of 
Virginia,  (R.  C.  1819,  ch.  123,  p.  474,)  is  not  a 
proceeding  in  rem.  It  is  a  suit  byanlaintiff 
against  defendant:  and  a  decree  in  such  a  case 
is  conclusive  evidence  only  against  parties  and 
privies.  Thus,  C.  being  indebted  to  W.,  gave  hb 
note  for  the  amount,  and  W.  assigned  the  note 
to  M. ;  and  W.  afterwards  left  the  countnr.  B., 
a  creditor  of  W.,  attached  the  effects  of  W.  in 
the  hands  of  C. ;  C.  had  notice  of  the  assigumeot 
of  his  note  to  M.  A  decree  was  rendered  in 
favour  of  R.  M.  subseq nently  brought  suit  upon 
the  note  against  C,  but  the  cfecree  was  satisfied 
before  service  of  the  process  in  the  second  suit 
C.  pleaded  the  decree  in  favour  of  B.,  in  bar  of 
M.'s  right  of  action,  and  to  this  plea  M.  demurred. 
The  court  sustained  the  demurrer,  on  the  ground 
that  a  decree  rendered  in  a  suit  between  tvo 
parties,  is  not  admissible  evidence  in  a  suit  be- 
tween one  of  those  parties  and  a  third  party. 
But  the  court  held,  that  if  M.  had  been  a  party 
to  the  first  suit,  the  decree  would  have  operated 
as  a  bar.  and  the  demurrer  would  have  beeu 
overruled.  Manhen  v.  John  Chandler  tf  Co^  * 
Brockenb.  C.  C.  R.  125. 

49.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robert  Barry,  and  had  filed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by 
Robert  Barry,  the  plaintiff  in  error.  Robert  Bany 
appeared,  gave  special  bail,  and  discharged  the 
attachment.  The  plaintiff  below  then  Sk^  ^ 
declaration  of  "indebitatus  assumpsit,"  "foj 
monev  had  and  received,'*  and  "  for  goods  sold 
and  delivered,"  to  which  Robert  Barry  pleaded 
the  general  issue.  The  parties  went  to^trial,  and 
a  verdict  and  judgment  were  rendered  for  ^ 
defendant  in  error.    The  court  attaches  no  ist 
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portaooe  to  the  Tariance  between  the  account 
filed  when  the  attachment  issued,  and  the  de- 
claration filed  after  the  attachment  was  dissolved, 
by  the  entry  of  bail,  and  the  appearance  of  the 
defendant.  The  defendant  having  pleaded  to 
the  declaration,  the  cause  stood  as  ]f  the  suit 
had  been  brought  in  the  usual  manner,  and  no 
reference  can  be  had  to  the  proceedings  on  the 
attachment.    Barry  v,  Foyles,  1  Peters,  315. 

50.  Under  the  foreign  attachment  law  of  Penn- 
sylvania, a  foreign  attachment  may  be  laid  on 
property  in  the  l^nds  of  the  plaintiff  in  the  at- 
tachment. Graigklt  v.  Nottnagle  If  Montmollin, 
Peteni'  C.  C.  R.  345. 

61.  The  forms  of  proceedings  under  the  foreign 
attachment  laws  of  Pennsylvania  are  as  follow. 
They  commence  with  the  ordinary  writ  of  at- 
tachment, which  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever  or 
possession  the  same  may  be  found,  or  upon  any 
person  who  may  be  indebted  to  the  defendant 
m  the  attachment.  Upon  the  return  of  the  writ, 
the  garnishee  is  to  enter  an  appearance,  which 
is  generally  by  attorney,  unless  a  clause  of  capias 
has  been  inserted  in  the  writ,  in  which  case  he 
must  giro  bail  for  his  appearance.  Judgment 
by  deiault  is  then  entered  against  the  defendant 
at  the  third  term,  as  a  matter  of  course.  After 
this  a  scire  facias  issues  against  the  garnishee, 
to  show  cause  why  the  plamtiff  shall  not  have 
exeentioQ  against  him,  of  the  defendant's  pro- 
pert]^  attached  in  his  hands.  To  this  writ  the 
garnishee  may  plead  the  general  issue,  nulla 
bona,  or  any  special  matter  tending  to  show  that 
the  effects  in  his  hands  or  the  debt  due  by  him 
ought  not  to  be  condemned.  If  the  issue  is  found 
against  the  garnishee,  or  if  he  should  not  appear 
and  plead,  judgment  is  rendered  against  him. 
In  aid  of  this  process,  the  plaintiff  may  compel 
the  garnishee  to  answer  on  oath  to  interrogate nes 
to  be  propounded  to  him,  calculated  to  draw 
from  him  a  discovery  of  the  property  of  the  de- 
fendant he  may  have  in  his  hands,  and  of  the 
debts  which  he  may  owe  him.    Ibid,  346. 

52.  Where  the  garnishee  is  plaintiff  in  the 
attachment,  the  summons,  scire  facias,  interro- 
^tories,  or  any  coercive  process  is  not  necessary. 
Ibid.  345. 

53.  Lands  are  subject  to  foreign  attachment 
in  Pennsylvania.    Ibid. 

54.  In  proceedings  of  foreign  attachment 
against  lands  in  Pennsylvania,  there  is  no  gar- 
nishee: and  execution  goes  against  the  lands. 
Ibid. 

55.  Where  a  foreign  attachment  is  laid  on 
property  or  debts  in  the  hands  of  the  plaintiff  in 
the  attachment,  the  plaintiff  retains  the  effects 
to  satisfy  his  debt  in  consequence  of  the  judg- 
ment ;  but  in  such  a  case  the  defendant  is  allow- 
ed in  an  action  against  the  plaintiff  to  traverse 
the  plea,  and  thus  to  contest  the  debt,  recovered 
in  the  attachment.    Ibid.  254. 

56.  A  sheriff,  haTing  a  writ  of  foreign  attach- 
ment issued  according  to  the  laws  of  New  Jersey, 
proceeded  to  levy  the  same  on  the  property  of 
the  defendant  in  the  attachment.  After  the  at- 
tachment was  issued,  the  plaintiff  took  the  pro- 
missory notes  of  the  defendant  for  his  debt, 
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payable  at  a  future  time ;  but  no  notice  of  this 
adjustment  of  the  claim  of  the  plaintiff  was  given 
to  the  sheriff,  nor  was  the  suit  on  which  the  at- 
tachment issued  discontinued.  The  defendant 
brought  replevin  for  the  property  attached,  the 
sheriff  having  refused  to  redeliver  it.  Heldj  That 
the  sheriff  was  not  responsible  for  levying  the 
attachment  forlhe  debt  so  satisfied,  or  for  refusing 
to  redeliver  the  property  attached.  Livingston  v. 
Smith,  5  Peters,  89. 

57.  A  previous  attachment,  issued  under  the 
law  of  New  Jersey,  of  property  as  the  right  of 
another,  could  not  divest  the  interest  of  the 
actual  owner  of  the  property  in  the  same,  so  as 
to  prevent  the  sheriff  attacning  the  same  pro- 
perty under  a  writ  of  attachment  issued  for  a 
debt  of  the  same  actual  owner.    Ibid. 

58.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire tliat  the  specific  property  attached  should 
be  taken  into  possession  ny  the  officer,  unless 
the  garnishee  will  give  security  therefor.  At  all 
events,  the  law  provides^  positively,  that  the 
property  shall  remain  in  his  power.  The  reason- 
able construction  of  the  act  would  seem  to  be, 
that  if  the  officer  leaves  the  property  in  posses- 
sion of  the  garnishee  without  security,  he  is 
himself  answerable  for  the  forthcoming,  and  in 
the  mean  time  he  retains  the  power  to  remove 
the  effects.  The  possession  of  the  garnishee 
must  be  virtually  his  possession ;  and  thus  the 
power  of  the  omcer  over  the  attached  effects 
which  the  law  requires,  would  be  preserved. 
Brashear  v.  West  et  al.j  7  Peters,  621. 

59.  Where  the  plaintiffs  in  a  foreign  attach- 
ment consented  to  the  sale  of  the  property  at- 
tached, and  the  same  was  sold  by  the  garnishee, 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  of 
the  property  and  the  proceeds  was  produced; 
the  supreme  court  held,  that  the  plaintiffs  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attacnment.  Pennsylvania.  Ibid, 
622. 

60.  On  the  14th  September,  1807,  a  forei^ 
attachment  was  laid  on  the  property  of  L^  m 
the  hands  of  the  defendant  j  on  the  19th  of  Sep- 
tember, the  defendant  received  goods  belonging 
to  L.,  who.  at  that  time,  was  under  acceptances 
of  bills  endorsed  by  L.,  and  which,  on  their  pro- 
test for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  entitled  the  plaintiff  to  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  defend- 
ants, notwithstanding  his  liability  for.  and  his 
subsequent  payment  of  the  bills  enciorsed  by 
him.  TayUn'  v.  Gardner,  2  Wash.  C.  C.  Rep. 
488. 

61.  The  plaintiff  issued  a  foreign  attachment 
against  the  defendant,  a  merchant  of  Canton,  for 
'vhe  recovery  of  damages,  to  the  amount  of  four 
thousand  fire  hundred  dollars,  upon  a  promise 
made  by  him,  for  a  valuable  consideration,  to 
deliver  to  the  plaintiff  a  quantity  of  tea  of  a  cer- 
tain quality,  which  promise  he  had  not  complied 
with,  but  had  broken.  By  the  court :  The  law 
of  Pennsylvania,  of  1705,  has  received  a  liberal 
construction  in  the  courts  of  the  state,  so  as  to 
extend  Its  remedies  to  debts  contracted  in  foreign 
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coantrie&  by  persons  who  never  resided  in  the 
state.  The  law  is  remedial,  and  ought  to  be  so 
construed  as  to  remove  the  mischief  which  is 
spoken  of.  Fisher  t.  ConsiquOf  2  Wash.  C.  C.  R. 
382. 

62.  To  constitute  such  a  debt  as  may  be  pur- 
sued by  a  foreiffn  attachment,  under  the  law  of 
Pennsylvania,  the  demand  must  arise  under  a 
contract,  without  which  no  debt  can  be  created; 
and  the  measure  of  the  damages  must  be  such 
as  the  plaintiff  can  aver,  by  amdavit,  to  be  due, 
without  which,  special  bail  cannot  regularly  be 
demanded,    ibia. 

63.  The  remedy  by  foreign  attachment  will 
not  lie  for  demands  which  arise  ex  delicto,  or 
where  special  bail  cannot  regularly  be  required. 
Ibid. 

64.  The  promise  of  the  defendant  to  deliver 
teas  of  a  certain  quality,  was  not  coniplied  with ; 
and  as  the  plaintin  swore  that  the  difference  be- 
tween the  teas  promised  and  those  delivered 
amounted  to  a  particular  sum,  a  foreign  attacb- 
ment  lies.    Ibid. 

65.  It  is  no  ^und  for  dismissing  a  foreign 
attachment,  instituted  in  the  circuit  court,  that 
the  plaintin  had  sued  out  another  attachment 
against  the  defendant  in  a  state  court,  and  after- 
wards discontinued  it.    Ibid. 

66.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franllin  v.  VTardj  3 
Mason's  C.  C.  R.  136. 

67.  By  the  foreign  attachment  act  of  Rhode 
Island,  [Digest,  1798,  p.  208,  sec.  4,]  if  the  gar- 
nishees are  discharged  upon  their  disclosure,  the 
suit  is  to  be  dismissed  against  the  principal,  as 
well  as  against  the  garnishees.    Ibia. 

68.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  garnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process  has,  by  his  neglect 
to  comply  with  the  local  laws,  put  his  judgnient 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  upon  it,  and  it  cannot  be  revived 
by  a  scire  facias.  Flower  v.  Parker.  3  Mason's 
C.  C.  R.  247. 

69.  As  to  the  true  uature  and  extent  of  the 
trustee  process,  authorized  by  the  statute  of 
Massachusetts  of  1794,  ch.  63 ;  it  seems  tha^  it 
does  not  authorize  an  attachment  of  any  pro- 
perty which  is  not  tangible,  and  might  be  levied 
on  by  execution,  if  discovered,  or  ofany  debts  or 
credits,  where  the  trustee  sets  up  any  title  or 
claim  adverse  to  that  of  the  debtor ;  for  example, 
where  the  trustee  claims  under  a  post-nuptial 
settlement  by  the  debtor.  Picquet  v.  Swanf  4 
Mason's  C.  C.  R.  443. 

70.  Where  persons,  sued  as  trustees  in  a  fo- 
reign attachment,  assert  an  adverse  title  to  the 
property  in  a  third  person,  as  her  separate  pro- 
perty, they  are  not  Doiind  to  answer  how  tney 
nave  disposed  of  it  for  her  use  from  time  to  time. 
Ibid. 

71.  A  trustee  may,  in  a  forej^  attachment 

Srocess,  set  off  against  a  debt  or  claim  due  from 
im  to  the  debtor,  any  claim  he  has  against  the 
debtor,  which  she  could  set  off  in  an  adverse 
soit  at  law  brought  by  the  debtor  himself.  Ibid. 


72.  Where  an  attachment  is  laid  on  money  in 
the  hands  of  a  third  person,  interest  ceases  from 
the  time  of  the  attachment  until  it  is  dissolved  ] 
but  when  a  debtor,  who  is  also  a  creditor,  Ia}'8 
an  attachment  in  his  own  hands,  interest  is 
chargeable,  during  the  continuance  of  the  at- 
tachment. Willings  V.  CtmsequOj  1  Peters'  C.  C. 
R.  301. 

73.  A.  having  funds  in  the  hands  of  B.,  drew 
a  bill  of  exchange  in  favour  of  C,  who  endorsed 
it  to  D.  &  £.,  to  whom  he  was  indebted  ]  and  the 
bill  being  protested  for  non-acceptance,  D.  &  £. 
brought  a  suit  against  B.,  the  drawer,  in  the 
name  of  C,  the  endorser ;  and  before  judgment, 
an  attachment  was  laid  upon  the  funds  in  the 
hands  of  B.,  as  the  property  of  C,  and  judgment 
obtained  against  B.,  as  the  garnishee.  Held. 
That  the  attachment  will  hot  affect  the  tight  ot 
D.  k  E.  to  recover  the  amount  of  the  bill  from 
the  drawer ;  the  right  to  the  funds  in  the  hands 
of  the  drawer,  being  completely  vested  in  D.  & 
£.,  by  the  endorsement  of  the  bill.  Corser  v. 
Craig.  1  Wash.  C.  C.  R.  424. 

74.'  Property,  in  the  hands  of  a  third  person, 
having  a  hen  thereon,  is  not  attachable  in  a  suit 
against  the  general  owner;  but  if  the  lien  be 
waived,  the  objection  does  not  lid  in  the  month 
of  the  general  owner.  Meeker  v.  Wtlsortf  1  Gallis. 
C.  C.  R.  419. 

75.  If  chattels  are  sold  on  an  execution,  the 
regularity  of  such  sale  cannot  be  contested  by 
mere  stmngers.    Ibid. 

76.  Notice  of  an  assignihent  of  chattels  to  a 
judgment  creditor,  where  possession  has  nerer 
been  taken  under  the  assig;nment2  does  not  affect 
the  right  of  the  sheriff  or  the  creditor  to  seize  the 
property  in  execution,  ^  the  property  of  the  as- 
signor.   Ibid. 

ATTAINDER. 

1.  Pennsylvania.  A  party  who  claims  lands 
against  an  attainder,  the  correctness  of  which  he 
denies,  could  not,  upon  the  principles  of  the 
common  law,  controvert  the  title  of  the  purchaser 
under  the  attainder  in  a  collateral  action;  boi 
would  be  compelled  to  reverse  the  attainder, 
and  thus  obtain  a  judgment  of  restitution.  Sa- 
tan's Lessee  v.  Brown.  I  Wash.  C.  C.  R.  344. 

2.  The  state  of  Pennsylvania  had  a  right  to 
confiscate  the  estates,  not  only  of  its  own  citi- 
zens, but  of  non-residents  who  tailed  to  surrender 
themselveis,  in  conformity  with  the  requisitions 
of  the  law  of  March,  1778 ;  and  the  court  will 
enforce  that  authority,  and  the  sobsequent  lavs, 
according  to  the  true  inteiit  and  meaning  of 
them ;  unless  the  court  should  be  of  opinion  that 
any  of  them  are  abrogated  by  some  superior 
law.  Lessee  cf  Hylton  v.  Brown.  1  Wash.  C.  C. 
R.  307. 

ATTENDANCE  OF  WITNESSES. 

1.  An  attachment  against  a  witness  for  non 
attendance  after  a  subpoena,  will  not  be  opened, 
unless  the  whole  proceeiiings  by  the  suDpcena 
have  been  regiUar.  But  there  is  no  respect  pai<l 
to  the  person  oi:  condition  of  a  witness  who  has 
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hten  regularly  senred  with  a  subpcBoa.  Those 
who  ho&  a  judicial  station  will  be  more  strictly 
proceeded  against,  if  they  are  in  default.  Thp 
United  StaUs  v.  Catdwell^  %  Dall.  3^3. 

2.  The  pririleee  of  a  witness  froia  arrest, 
when  attending  the  court,  ejusts  as  well  while 
he  is  actually  in  attendance  on  the  court,  as  to  a 
reasonable  time  to  prepare  for  his  departure,  and 
to  his  return  home,  put  it  does  not  extend  to 
protect  him  after  he  has  been  examined,  during 
tW  whole  time  of  the  coyrt,  nor  while  he  is  at- 
tending to  his  private  concerns  after  he  ha«  been 
discharged  from  the  duties  imposed  on  him,  bv 
the  subpcena.  Smjdhe  t.  Banks.  C  C.  U.  §.  Q? 
PennBylvania.    4  Dall.  328. 

3.  A  member  of  the  congress  of  the  United 
States  may  be  served  with  a  sobpODua,  and  the 
eourt  will  not  apply  to  eotigtess  to  allow  his  at- 
tendance as  a  witness.  United  States  t.  Cooper- 
C.  C.  U.  S.  of  Pennsylvania.    4  Dall.  341. 

4.  The  court  before  which  a  witness  is  attend- 
ing under  a  subpcona,  may  discbam  the  witoes9 
who  has  been  arrested  under  the  process  of  an- 
other court.  C.  C.  U.  S.  of  Pennsylvania.  4  Dall. 
3S7. 

5.  A  person  who  had  come  from  a  distance  in 
obedience  to  a  subpceoa  from  the  cirouit  court, 
and  was  attending  aaid  court,  was  arrested 
imder  process  from  iviother  court,  in  a  street  in 
the  city  of  Philadelphia..  He  waa  disehaived 
from  the  arrest  by  the  cirouit  court.  C.  C.  U^  S. 
of  Pennsylvania.    4  Didl.  387. 

6.  It  is  not  a  sufficient  reasou  Cor  taking  the 
deposition  of  a  witness,  and  to  waive  his  attend- 
ance at  court  to  be  exaR\ined,  that  the  person  is 
a  seaman  in  a  gunboat  beloinsiog  to  the  United 
States,  subject  to  he  orderoa  to  proceed  to  an- 
other place,  and  may  not,  therefore,  be  able  to 
attend  when  the  oourt  shall  be  in  session}  a 
commission  should  be  asked  fnxm  the  court  in 
sack  a  case.  The  Stamei^  I  Whea^t.  9;  3  Goad. 
Rep.  466. 

7.  A  witness,  whose  denMitic^n  has  been 
taken  de  bene  esse,  must  oe  proved  to  have 
been  served  with  a  subpoen^  ana  to  be  unable  to 
attend  the  oourt.  Unless  he  is  so  old,  and  so 
infirm  generally,  itu^  his  attendance  at  court 
eoald  not  be  ex{)ected,  the  age  of  sixty-five 
jeara  is  not  sufficient  to  dispense  with  his  pre- 
sence. Lessee  of  Bmeri  and  Wife  v.  Dn^  3 
Wash.  C.  C.  R.  243.  Lessee  of  Braym  v.  CWo- 
woy,  1  Peters'  C.  C.  E.  291. 

8.  In  the  caption  of  a  deposition  taken  before 
the  mayor  of  Norfolk,  tp  be  used  in  a  cause  de- 
pending, and  afterwa^s  tried  in  the  circuit  court 
of  the  United  States,  lield  in  Baltimore,  the 
major  stated  the  witness  ^^  to  be  a  resident  in 
Norfolk;"  and  in  bis  certi^cate  be  states  that 
the  reason  for  takipg  the  deposition  is,  "  that  the 
witness  lives  at  a  greater  4ista|ioe  than  one  hun- 
dred miles  from  the  plaoe  of  triaL  tp  wit,  in  the 
borough  of  Norfolk."  It  was  sufficiently  shown 
}>][  this  certi|ioate,  S|t  lef^  priiniia  facie,  t|iat  the 
witness  lived  at  a  greMor  distance  than  one 
liiMidred  miles  fron^  ue  pfaoe  qf  trial.  Tke  Po- 
faftto  Ins.  Co.  v.  SoutkjffUe  </  a<.,  5  Pe^ro,  6P4. 

9.  The  provision*  of  |iie  thirteenth  section  of 
tbe  not  of  congiesii^  eiUiii^  ^'^i  ^  to  q^tahlisb 


the  judicial  courts  of  the  United  States,"  which 
relate  to  the  taking  of  depositions  of  witnesses, 
whose  testimony  wiall  be  necessary  in  any  ciy^i 
cause  depending  in  any  district  in  the  courts  of 
the  United  States,  who  reside  at  a  greater  dii^ 
tance  than  one  hundred  miles  from  the  place  of 
tna],  are  not  confined  to  depositions  taken  within 
the  district  where  the  court  is  held.    Ibid. 

10.  In  all  cases  where,  uiKler  the  authority  of 
the  act  of  congress,  a  deposition  of  a  witness  i|i 
taken  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  depositioi)  is  taken,  to  show 
that  the  disaJbiJito^'  of  the  witness  to  attend  con- 
tinues; the  disability  being  supposed  temporary, 
and  the  only  impediment  to  a  compulsory  at- 
tendance^ The  act  declares  expressly,  that  un- 
less this  disability  shall  be  made  to  appear  oa 
the  trial,  such  de|)osition  shall  not  be  admitted 
or  used  on  the  trial.  This  inhibition  does  not 
extend  to  the  deposition  of  a  witness  living  aJt  a 
greater  distance  Trora  the  place  of  trial  than  one 
hundred  miles,  he  being  considered  beyond  a 
compulsory  attendance.    J^. 

1 1 .  The  d^po|8ition  of  a  witness  living  beyond 
one  hundred  miles  from  the  place  of  trial,  may 
not  always  be  absolute ;  for  the  party  a^nst 
whom  it  is  to  be  used  may  prove  the  witness 
has  removed  within  th^  reaca  of  a  subpoena, 
after  the  deposition  was  taken ;  and  if  th^t  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burthen 
of  provinff  this  would  rest  upon  the  party  oppos- 
ing the  admission  of  the  deposition  in  evidence. 
For  a  witness  whose  deposition  is  taken  under 
such  circuinstances,  it  is  not  necessary  to  issue 
a  subpcena.  It  would  be  a  useless  act,  the  wit- 
ness could  not  be  compelled  tp  attend  perqpoally. 
Ibid. 

12.  By  the  act  of  2d  March,  1793,  su^wenae 
for  witnesses  noay  run  into  districts  other  than 
where  the  court  if  sitting,  provided  the  witness 
does  not  live  at  a  greater  distance  than  one  hun- 
dred miles  fnmi  the  place  of  holding  the  court. 
Ibid.  --e 
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1.  Attorney  qt  Law. 

1.  An  attorney  at  law,  as  such,  has  authority 
to  submit  the  cause  to  arbitration.  But  an  attor- 
ney at  htw,  merely  as  such,  has  no  right,  strictly 
speaking,  to  make  a  compromise  for  his  client. 
Holker  et  ol.  v.  Farker,  7  Cranch,  436 ;  2  Cond. 
Rep.  506. 

2.  Although  an  attorney  at  law  has  no  right  to 
make  a  compromise,  vet  a  eourt  will  be  disin- 
clined to  disturb  one  which  was  not  so  unreason^ 
able  in  itself  as  to  oe  exclaimed  against  by  all, 
and  to  create  an  impression  that  tlie  judgment 
of  the  attorney  ha#  been  imposed  upon^  or  not 
fairly  exeroised.  But  where  the  sacrifice  is  stich. 
as  to  leave  it  ecarcely  possible  that  with  a  fuU 
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knowledge  of  every  circumstance  snch  a  com- 

Eromise  could  be  fairly  made,  there  can  be  no 
esitation  in  saying  that  the  compromise,  being 
unauthorized,  and  being^  therefore,  in  itself  void, 
ought  not  to  Dind  the  injured  party.  Though  it 
may  assume  the  form  of  an  award  or  a  judgment 
at  law,  the  injured  party  ought  to  be  ssiieved 
against  it.    Ibid. 

3.  Where  an  attorney  at  law  has  been  guilty 
of  negligence,  an  action  immediately  lies  against 
him :  and  when  actual  damages  have  been  suf- 
fered by  the  plaintiff,  they  may  be  extended,  if 
growing  out  of  the  nes^ligence,  to  the  day  of  the 
verdict.    Wilcox  T.PTummerj  4  Peters,  174. 

4.  If  the  attorney-general  of  the  United  States 
permits  his  appearance  to  be  entered  by  the 
clerk  of  the  supreme  court,  [the  clerk  having,  by 
a  uniform  practice,  always  entered  the  appear- 
ance of  the  attorney-general  in  cases  in  which  the 
United  States  are  parties,]  and  to  remain  without 
objection  for  one  term,  it  is  conclusive  on  him ; 
but  he  may  withdraw  nis  appearance  at  the  first 
term.    Farrar  v.  The  Unitea  StateSjZ  Peters,  459. 

5.  The  attorney  of  the  plaintins  in  an  action 
on  a  promissory  note  agreed  with  the  defendant, 
whose  intestate  was  endorser  of  the  note,  that 
if  he  would  confess  judgment,  and  not  dispute 
her  liability  upon  the  note,  ne,  the  attorney, 
would  immediatelv  proceed  by  execution  to 
make  the  amount  from  the  drawer  of  the  note, 
the  principal  debtor;  who^  he  assured  her,  had 
sufficient  property  to  satisfy  the  same.  Upon 
the  faith  of  this  promise  she  did  confess  the 
judgment.  Held,  that  this  agreement  fell  within 
the  scope  of  the  general  authority  of  the  attor- 
ney, and  was  binding  on  the  plaintiffs  in  the 
suit.  The  plaintiffs  in  the  suit  naving  failed  to 
proceed  by  execution  against  the  drawer  of  the 
note,  and  having  suffered  him  to  remove  with 
his  property  out  of  the  reach  of  process  of  exe- 
cution, the  circuit  court,  on  a  bill  filed,  perpetu- 
ally enjoined  proceedings  on  the  judgment  con- 
fessed by  the  administratrix  of  the  endorser; 
and  the  aecree  of  the  circuit  court  was,  on  ap- 
peal, afiirroed,  by  the  supreme  court.  The 
Union  Bcmk  ojGeorgetovm  v.  Geary,  5  Peters,  99. 

6.  The  general  authority  of  an  attorney  does 
not  cease  with  the  entry  of  a  judgment.  He 
has  at  least  a  right  to  issue  an  execution,  although 
he  may  not  have  the  ri^ht  to  discharge  such  ex- 
ecution, without  receiving  satisfaction.    Ibid, 

7.  Query,  as  to  the  power  of  the  supreme 
court  to  interfere  by  mandamus  to  a  circuit  or 
district  court,  in  the  catie  of  the  removal  or  sus- 
pension of  an  attorney  at  law,  of  those  courts. 
Ex  forte  Burr,  9  Wheat.  529 ;  5  Cond.  Rep.  660. 

8.  The  profession  of  an  attorney  at  law  is  of 
great  importance  to  an  individual,  and  the  pros- 
perity of  his  whole  life  may  depend  on  its  exer- 
cise. The  right  to  exercise  it  ought  not  to  be 
lightly  or  capricioualy  taken  from  him ;  on  the 
other  hand,  it  is  extremely  desirable  that  the 
respectability  of  the  bar  should  be  maintained, 
and  that  its  harmony  with  the  bench  should  be 
preserved.  For  these  objects,  some  controlling 
power,  some  discretion,  might  to  reside  in  the 
court.  This  discretion  ought  to  be  exercised 
with  great  moderation  and  judgment,  but  it  must 


be  exercised ;  and  no  other  tribunal  can  decide, 
in  a  case  of  removal  from  the  bar,  with  ihe  same 
information  as  the  court  itself.  If  there  be  a 
revising  tribunal,  which  possesses  controlling 
authority,  that  triounal  will  always  feel  the  deli- 
cacy of  interposing  its  authority,  and  would  do 
so  only  in  a  plain  case.  Per  Mr.  Chief  Justice 
Marshall.     Ibid. 

9.  The  charges  in  a  regular  complaint  against 
an  attorney  of  a  court,  ought  not  to  be  received 
and  acted  on,  unless  made  on  oath.  It  is  a  course 
of  proceeding  which  is  recommended  by  consi- 
derations too  obvious  to  require  that  they  should 
be  urged.    Ibid. 

10.  In  Ex  parte  John  L.  Tillinghast,  4  Peters, 
108,  the  supreme  court  held,  that  a  counsellor 
at  law  practising  in  the  highest  court  of  the  state 
of  New  Vorkj  in  which  state  he  resided,  who 
had,  by  the  district  judge  of  the  district  court  of 
the  United  States,  been  struck  off  the  rolls  of 
the  court  for  contempt,  may  be  admitted  as  a 
counsellor  of  the  supreme  court.  Ex  parte  Til' 
linghast,  4  Peters,  108. 

11.  It  is  unnecessary  for  an  attorney,  or  soli- 
citor, who  prosecutes  a  suit  for  the  Bank  of  the 
United  States,  or  for  another  corporation,  to  pro- 
duce a  warrant  of  attorney  under  the  corporate 
seal  of  the  corporation.  Osbom  v.  The  Bank  of 
the  U.  S.,  9  Wheat.  738;  5  Cond.  Rep.  741. 

12.  Whatever  authority  may  be  necessary  for 
an  attorney  or  solicitor  to  appear  for  a  natuial  or 
artificial  person,  it  is  not  a  ground  for  reyereal 
for  error  in  an  appellate  court,  that  such  authority 
does  not  appear  on  the  face  of  the  record.  It  is 
a  formal  aefect,  which  is  cured  by  the  statute 
of  jeofails,  and  the  thirty- second  section  of  the 
judiciary  act  of  1789,  ch.  20.     Ibid. 

13.  An  attorney  at  law,  in  virtue  of  his  general 
authority  as  sucH,  is  entitled  to  take  out  execu- 
tion upon  a  judgment  recovered  by  him  for  his 
client,  and  to  procure  a  satisfaction  thereof  by  a 
levy  on  lands,  or  otherwise,  and  to  receiTO  the 
money  due  on  the  execution,  and  thus  to  dis* 
charge  the  execution.  And  if  the  judgment 
debtor  has  a  right  to  redeem  the  property  sold 
under  the  execution,  within  a  particular  period 
of  time,  by  payment  of  the  amount  to  the  judg- 
ment creditor,  who  has  become  the  purchaser 
of  the  property,  there  is  certainly  strong  reason 
to  contend  that  the  attorney  is  impliedly  author- 
ized to  receive  the  amount,  and  tnus  indirectly 
to  discharge  the  lien  on  the  land.  At  least,  ii 
(as  is  asserted  at  the  bar)  this  be  the  common 
course  of  practice  in  the  state  of  Tennessee,  it 
will  furnish  an  unequivocal  sanction  fur  such  an 
act.    Ertpin  v.  Blaie,  8  Peters,  18. 

14.  Query,  Whether  an  action  can,  in  any 
case,  be  brought  for  an  individual  in  the  name 
of  the  United  States,  by  any  other  than  the  dis- 
trict attorney  of  the  United  States,  he  refusing 
to  bring  it  1  U.  8.  v.  Thomas  Morris,  1  Paine, 
209. 

15.  An  attorney  at  law^  it  is  said,  cannot  roaks 
a  compromise  to  bind  his  client:  and  the  case 
of  Holker  v.  Pferker,  T  Cranch,  486,  was  relied 
upon  for  this  doctrine.  But  upon  examining  the 
opinion  delivered  by  the  chief  justice  in  that 
case,  we  find  him  saying,  "  that  though  an  at* 
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tomey  at  law,  merely  as  such,  has^  Btrictly 
speaking,  no  right  to  make  a  compromise,  yet  a 
court  would  be  diBiuclined  to  disturb  one  which 
was  not  so  unreasonable  in  itself  as  to  be  ex- 
claimed asainst  by  all,  and  to  create  an  impres- 
sion that  the  attome3^'s  judgment  had  been  im- 
posed on,  or  not  fairly  exercised.  Though  it 
may  assume  the  fonn  of  an  award  or  judgment 
at  ULw,  the  iniured  party,  if  his  own  conduct  has 
been  perfectly  blameless,  ought  to  be  relieved 
against  it."  What  that  court  would  have  said 
in  applying  the  principles  to  the  case  of  a  com- 
promise made  by  an  attorney  in  fact,  as  well  as 
the  attornejr  at  kw,  fully  and  promptly  commu- 
nicated to  his  principal,  who  afterwards  received 
the  fruits  of  it,  ana  who  acquiesced  for  ten  or 
twelve  years  in  what  had  been  done,  we  need 
be  at  no  loss  to  conjecture.  Mayir  v.  FouUarod^ 
4  Wash.  C.  C.  R.  511. 

16.  If  an  attorney  of  the  United  States  reside 
within  one  hundred  miles  of  the  place  of  caption 
of  a  deposition,  he  must  be  notified.  The  ArgOj, 
2  Gallis.  C.  C.  R.  314. 

17.  Notice  of  taking  depositions  should  always 
be  given  to  the  attorney  of  record,  if  any.    Ibtd. 

18.  After  a  general  appearance  by  an  attorney 
for  both  the  defendants,  who  were  partners,  and 
the  pleadiiws  entered  by  him  in  the  name  of 
both,  one  ofthe  defendants  cannot  plead  that  he 
was  not  served  with  process,  and  had  not  ap- 
peared in  the  suit.  Fuld  v.  Gibl»  §t  oi.,  1  Peters' 
C.  C.  R.  155. 

19.  An  attorney  is  answerable  in  damages  to 
a  party,  if^  without  his  authority,  he  appears  to 
a  suit  agamst  him.    Ibid.  455. 

20.  An  attorney  is  not  bound  to  disclose  any 
thing  confided  to  nim  by  his  clients,  but  is  bound 
to  testify  to  matters  which,  in  an^  other  way, 
came  to  his  knowledge.  Upon  notice  served  on 
him  to  deliver  papers,  it  was  no  ground  of  objec- 
tion that  he  haa  delivered  the  papers  to  his 
client.  The  possession  of  the  attorney  is  that 
of  the  client,  and  he  is  within  the  meaning  of 
the  fifteenth  section  of  the  judiciary  act  of  1797. 
as  to  notice  to  produce  papers..  Lessee  of 
Rkoades  et  d.  v.  Selin,  4  Wash.  C.  C.  R.  718. 

21.  A  ratification  of  the  proceedings  of  an  at- 
torney in  a  suit,  is  not  valid  to  bind  the  client, 
unless  it  is  made  with  a  full  knowledge  of  the 
material  facts.  Williams  v.  Reed^  3  Mason's  C. 
C.  R.  405. 

22.  It  seems  that  an  attorney  at  law  is  not 
bound  to  be  personally  present,  or  personally  to 
co-operate  with  the  appraisers,  who,  under  the 
laws  of  Maine^  are  authorizea  to  set  off  real 
estate  by  appraisement,  to  satisfy  an  execution. 
Ibid. 

23.  If  a  creditor  has  several  debts,  some  of 
Trhich  are  secured  by  mortgage,  and  some  not, 
it  is  not  gross  negligence  in  the  attorney  in  a  suit 
at  law,  to  unite  them  all  in  a  sincle  suit  at  law. 
and  so  take  a  single  judgment  therefor ;  and  if 
in  such  case  the  execution  Issuing  on  the  judg* 
ment  is  satisfied  in  part  only,  a  court  of  equity 
will  apply  the  moneys  received  on  the  execu- 
tion, in  the  first  instance,  to  extinguish  such  parts 
of  the  debts  and  judgments  as  were  not  secured 
by  mortgage.    Ibid, 


24.  An  attorney  is  bound  to  disclose  to  his 
client,  if  he  has  any  adverse  retainer  which  may 
affect  his  own  judgment,  or  his  client's  interest. 
But  the  concealment  of  the  fact  is  not  a  neces- 
sary presumption  of  fraud.    Ibid, 

25.  An  assignment  was  made  by  a  debtor,  for 
the  benefit  of  his  creditors,  to  two  attorneys  at 
law,  who  were  partners  in  business,  as  trustees ; 
one  of  them  assented  to  the  assignment  at  the 
time,  the  other  being  absent.  It  was  held,  that 
the  latter  must  be  presumed  to  assent  also,  un- 
less upon  notice  he  refused  to  accept  the  trust, 
and  notified  it  to  the  debtor :  and  especially  it 
he  and  his  partner  proceeded  to  act  under  the 
assignment  by  a  private  conditional  agreement 
between  them,  as  to  giving  a  priority  to  certain 
attachments  made  by  them  in  favoar  of  certain 
creditors,  which  agreement  was  unknown  to  the 
debtor.  And  it  seems,  that  if  under  such  cir- 
cumstances the  priority  could  be  held  valid,  the 
assignment  would  be  an  operative  trust  as  to  all 
other  creditors  of  the  debtor.  Gordon  v.  CooU 
idge,  1  Sumner's  C.  C.  R.  537. 

26.  Attorneys  at  law,  having  confided  to  them 
by  creditors  a  discretionary  power  to  collect  a 
debt,  may,  in  the  exercise  of  their  discretion, 
assent  to  an  assignment  for  the  benefit  of  credit- 
ors, and  bind  their  clients  thereto,  as  within  the 
scope  of  their  authority.    Ibid, 

27.  If  the  defendant  insists  upon  it,  the  plain- 
tiff's attorney  is  bound  to  file  his  warrant  of  at- 
torney; but  if  the  court  shall  be  satisfied,  by 
the  production  of  the  power  of  attorney,  or  by 
parol  evidence,  that  the  attorney  has  an  authority 
to  act  for  the  plaintiff,  they  will  not,  in  a  sum- 
mary way,  arrest  the  proceedings  in  the  suit. 
The  King  of  Spain  v,  Oliver,  2  Wash.  C.  C.  R. 
429. 

28.  A  counsel,  or  attorney,  is  not  a  competent 
witness  to  testily  as  to  facts  communicated  to 
either  by  his  client,  in  the  course  of  the  relation 
subsisting  between  them,  but  may  be  examined 
as  to  the  mere  facts  of  the  existence  of  that  re- 
lation. Chirac  v.  Retnieketj  11  Wheat.  280;  6 
Cond.  Rep.  310. 

29.  Confidential  communications  between 
client  and  attorney,  are  not  to  be  revealed  at 
any  time.  The  privilege  is  not  that  of  the  at- 
torney, but  of  the  client,  and  it  is  indispensable 
for  the  pu  rposes  of  pri vate  jnstice .    Ibia. 

30.  Whatever  facts,  therefore,  are  communi- 
cated by  a  client  to  a  counsel,  solely  on  account 
of  that  relation^  such  counsel  are  not  at  liberty, 
even  if  they  wish,  to  disclose  it  j  and  their  tes- 
timony is  incompetent.    Ibid, 

31.  A  counsel  may,  however,  be  asked,  (and 
in  answering  the  Question,  his  testimony  is  com- 
petent,) whether  he  had  been  retained  by  the 
party  as  counsel,  or  attorney;  but  he  cannot  be 
asked  in  what  capacity  he  was  so  retained,  or 
what  claim  or  title  he  was  employed  to  maintain. 
Ibid. 

32.  An  attorney  is  not  permitted  to  disclose, 
as  a  witness  the  secrets  ol  his  client ;  because, 
in  doing  so,  ne  would  betray  a  confidence  which, 
from  necessity,  the  client  mnst  repose  in  him. 
Andrews  et  d,  r,  Sdomon  et  d.,  1  Peters'  C.  €• 
R.  856. 
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33.  All  the  reaRODB  which  apjf^y  to  the  at* 
torney,  apply  to  the  interpreter  between  the 
client  ancl  attorney,  of  whom  he  Ib  merely  the 
organ.    Ibid, 

34.  But  a  person  who  came  to  the  knowledge 
of  facts  while  a  student  in  the  office  of  the  at- 
torney consulted  by  the  party  in  relation  to  the 
matter,  may  be  a  witness.    Ibid, 

35.  The  marshal  of  the  United  States  may 
have  an  attachment  against  an  attorn^  for  his 
fees,  if  the  attorney  has  endorsed  the  writ,  and 
if,  by  the  law  of  the  state,  he  is  liable  to  oosU^ 
2  Gallis.  C.  C.  R.  101. 

2.  Attorney  in  Fnct. 

38.  A  letter  of  attorney  may,  in  generaL  be 
revoked  by  the  party  making  it,  and  is  revoked 
by  his  death;  although,  during  the  life  of  the 

Srincipal,  it  may  have  Been  irrevocable.    Hunt  v. 
lousmanier^g  AdmW,^  8  Wheat  174;  5  Cond. 
Rep.  401. 

39.  Where  a  power  of  attorney  forms  a  part 
of  the  contract,  and  is  a  security  for  the  perform- 
ance of  any  act,  it  is  ueuallyi  in  its  terms^  re- 
vocable; and  if  it  is  made  revocable,  it  ia 
deemed  at  law  irrevocable.    Ibid, 

40.  A  power  to  an  attorney,  coupled  with  an 
interest,  survives  the  person  who  gives  it,  and 
may  be  executed  after  the  death  of  the  cnntoc. 
Ibid, 

41.  To  constitute  a  power,  coupled  wiAh  an 
interest,  there  must  be  an  interest  in  the  thing 
itself,  and  not  merely  in  the  ezeeatiott  of  the 
power.    Ibid, 

42.  The  general  rule  that  a  power  of  attoroev, 
though  irrevocable  by  the  party  durirMp  hie  life, 
is  extinguished  by  his  death,  is  not  affected  by 
the  circumstance  that  testamentary  powers  are 
executed  after  the  death  of  the  testator:  the 
law,  in  allowing  a  testamentary  dif^po^ttieit  of 
property,  not  only  permita  a  will  to  be  oooaidered 
as  a  conveyance,  but  gives  h  an  operation  which 
is  not  permitted  to  deeds  which  have  their 
opemtion  during  the  life  of  the  person  who 
executes  them.    Ibid. 

43.  A  power  of  attoraev  to  dispose  of  a  vessel 
belonging  to  the  principal  was  given,  instead  of 
a  mortgiu^e  or  bill  of  sale  of  the  vessel,  as  a 
security  for  money  loaned  to  the  owner  of  the 
vessel.  The  power  of  attornev  was^  mider 
mistake  of  the  law,  deemed  ana  intended  as  a 
security  to  the  lender,  of  equal  efficiency  as  a 
mortgage  or  bill  of  sale.  The  grantor  of  the 
power  of  attorney  died  before  the  power  was 
executed,  and  the  power  became  void.  It  was 
decided  that  a  court  of  equity  cannot  give  relief 
for  mistakes  in  law,  and  therefore  that  the  lender 
of  the  money  had  no  lien  on  the  vessel  for  the 
money  loaned,  after  the  death  of  the  owner 
under  the  power  of  attorney.    Ibid,  1  Peters,  1. 

44.  An  instrument,  purporting  to  be  executed 
by  an  attornev  in  fact,  is  not  admissible  in  evi- 
dence, until  the  power  of  attorney  is  produced 
and  proved.  Lesatt  ofJamu  v.  Gardonj  1  Wash. 
1./.  \j,  H.  333. 

45.  Every  authority  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal, 
must,  in  the  absence  of  any  counter  proof,  be 


coDstmed  to  be  to  transact  it  according  to  the 
laws  ef  the  place  where  it  is  to  be  done.  A  sale 
of  dares  aulhorixed  to  be  made  in  Louisiana, 
by  an  exeentrtx,  must  be  presumed  to  be  in- 
tended to  be  done  ia  the  manner  required  by  the 
laws  of  that  state  to  ejve  it.  validity^  ana  the 
punehasery  equally  with  the  seller,  is  bound, 
under  these  circumstances,  to  know  what  the 
laws  aM,.aiid  to  be  governed  thereby.  The  law 
will  nevipr  presume  that  parties  intend  to  violate 
its  precepts*    Ourtngs  v.  Hullj  9  Peters,  607. 

46.  A^ratificatton  of  the  unaaihorizad  acts  of 
an  attorney  m  fael^  without  a  full  knowledge  of 
all  the  facts  ooBnected  with  those  acts,  is  not 
binding  on  the  principals.  No  doctrine  is  better 
settled  oB  principle  and  authority  than  this, 
that  the  ratifioatioa  of  the  act  of  an  agent  pre- 
viously unauthorized,  must,  in  order  to  bind  the 
principal,  be  with  a  full  Imowledge  of  all  the 
matenal  facta.  If  the  material  facts  be  either 
6up|»ressed  or  unknown,  the  ratification  is  in* 
valid,  because  founded  oa  mistake  or  fraod. 
Ibid. 


AUCTION. 

SaUo/Land. 

1.  UpoB  a  saie  of  land  at  auction,  if  the  tonni 
be  that  the  purchaser  shall,  within  thirty  dsj«| 
give  his  notes,  with  two  good  endorsers^  asd  it 
he  shall  fail  to  comply  within  thirty  days^  thea 
the  land  to  be  resold  on:  aeoount  of  the  first  por- 
ehaser ;  the  vender  cannet  maintain  an  aetioa 
against  the  vendee  fer  a  breach  of  the  oontnct, 
until  a  tetA  shali  have  ssoerlained  the  deficit: 
although  the  vendee  shaU  hate  instructed  an  at- 
torney te  draw  a  deed,  and  insert  his  name  as 
purebaser.  Wtkster  t^  Ford  ▼.  Hobanj  7  Craoch, 
399;  2  Cond.  Rep.  54)9. 

2.  Where  oeilain  niH  privileges  belonging  to 
die  defendant  were  sold  at  auction  by  W.,  as 
their  agent,  to  the  plaintiff,  and  after  the  lapse 
of  five  years,  when  the  property  had  greatly 
deterioiated,  the  plaintiff  Drought  the  present 
bill  in  equity,  chaiging  that  H.  had,  by  sham 
bids,  fiaudulsatly  enhanced  the  price  far  be- 
yona  the  real  vMue  of  the  property,  but  sot 
charing  the  defendants  with  knowledge  and 
OQnBivanoe  with  them  at  the  time  of  sale:  it 
was  held,  that  as  the  false  bidding  bv  the 
auctioneer  was  unanthetized  by  the  seller,  it 
would  not  avoid  the  side,  although  it  would  be 
a  good  ground  of  action  against  the  auctioaeer 
for  damages ;  that  H.  ousfht  to  have  been  mads 
a  party  to  the  bill ;  and  &at  the  lapse  of  such  a 
length  of  time  was,  under  the  circumstances,  a 
bar  to- the  present  action.  Veazie  v.  WUliamSj  3 
Story's  C.  C.  It  612. 

3.  A^release  from  all  liability  in  the  principal^ 
having  been  executed  by  the  plaintiff  to  the 
auctioneer;  it  was  held,  that  it  was  a  release  of 
his  principals,  the  defeiidants.    Ibid. 

4.  When,  at  an  auction  sale,  all  the  bidders 
except  the  purchaser  are  by-bidders,  secretly 
employed  by  the  seller,  and  the  judgment  of 
the  purchaser  is  improperly  influenced  by  their 
bids,  the  sale  is  a  trend,  against  which  equity 
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will  relieve  the  purohaaer.  Bat  when  there  are 
ml  bidden^  as  well  as  sham  bidden,  and  the 
last  bid  before  the  parohaaer  is  a  real  bid,  and 
the  jadgment  of  the  real  bidders  and  tbiat  of 
the  purchaser  has  not  been  blitided  by  the 
sham  bidders,  the  sale  is  valid.    Ibid. 

5.  A  purchase  by  an  aactioneer  for  himself, 
at  a  sale  made  by  him  in  behalf  of  his  prin- 
cipal, is  not  void,  but  voidable  by  the  princidal , 
hut  Uiird  penons  cannot  question  the  sale.  iM. 


AUCTIONEER. 

Farol  evidence  of  the  declarations  of  an 
aactioneer,  contrary  to  th»  written  terms  of  sale*, 
is  not  admissible  j  hot  such  evidence  of  the 
property  intended  to  be  sold  by  him,  is  proper. 
lesu$  of  Wri^  v.  Ddd^My  Peters'  C.  C.  B.  199. 


AUDITA  QUERELA. 

An  audita  querela  is  the  proper  remedy  for 
a  person  whose  lands  are  equuly  responsible 
wi&  the  lands  of  others  under  a  jodgment,  to 
obtain  an  equal  contribution  from  the  other  lands 
to  satisfy  the  judgment.  WUton  v.  Watson^ 
Peters'  C.  C.  R.  269. 


AUDIT0B8  IN  CHANCERY. 

1.  The  practice  in  chancery  is,  for  the  court 
to  notice  only  those  errors  in  the  rsDort  of  audit- 
ors which  appear  on  the  face  of  the  report,  or 
are  expressly  set  down  in  the  exceptions;  and 
then  the  evidence  on  which  the  items  were  al- 
lowed must  appear  on  the  record.  Ckappede" 
laiiu  V.  DedumiauXj  A  Cfanch,  326;  2  Gond. 
Rep.  116. 

2.  The  report  of  auditors  a]>pointed  by  con- 
sent of  parties,  in  a  suit  in  equity,  is  not  in  the 
nature  of  an  award  by  arbitrators,  but  may  be 
■et  aside  by  the  court,  although  neither  fraud, 
corruption,  partiality,  nor  groas  misconduct  on 
the  part  ot  the  auditors,  be  shown.  Fidd  €t  d, 
T.  HcUand  ei  d.,  6  Cranch.  8:2  Cond.  Rep.  285. 

3.  The  term  "auditors,''  aesignates  agents  or 
officers  of  the  court,  who  examine  and  digest 
accounts  for  the  decision  of  the  court ;  they  do 
not  decree,  but  prepare  materials  on  which  a 
decree  may  be  made.    Ibid. 

4.  Without  expressly  revoking  an  order  of  re- 
ference to  audi  torn,  the  court  may  direct  an  issue 
for  the  purpose  of  aacertaining  facts,    tbid, 

5.  A  court  of  equity  may  ascertain  facts  them- 
selves, if  the  evidence  enables  them  to  do  it;  or 
may  refer  the  question  either  to  a  jury  or  audit- 
ors*   Ibid» 

6.  A  court  of  chancery  may  refer  an  account 
generally,  and  on  the  return  of  the  report  deter- 
mine sucfi  questions  as  may  be  contested  by  the 
parties;  or  il  may,  in  the  first  instance,  decide 
any  principal  which  the  evidence  in  the  cause 
may  suggest,  or  all  the  principles  on  which  the 
account  is  to  be  taken.    Ibid, 

7.  A  complex  and  intricate  account  is  an  unfit 


subject  for  examination  in  a  court,  and  ought 
always  to  be  referred  to  a  commissioner,  to  be 
examined  by  him,  and  reported,  in  order  to  a 
final  decree.  To  such  a  report,  the  parties  rilay 
take  any  exceptions,  and  thus  bring  any  ques* 
tions  they  may  think  proper  before  the  courts 
Du  Bwrg  d»St.  Colmnbe>s  Htirs  v.  Thi  U.  S.,  7 
Peters,  625. 

8.  Where^  no  exception  has  been  taken  to  the 
report  of  auditors,  the  report,  at  the  hearing,  is 
liable  to  those  exceptions  only  which  appear  on 
its  face.  Hiwmley  v.  RoMj  5  Craaeh^  313;  2  Oond. 
Rep.  257. 

AUTHORITY. 

1.  It  is  bdieved  to  be  a  general  rule,  that  ba 
aj^nt,  with  hmited  powers,  cannot  bind  his 
prineijpal,  when  he  tnnsoendd  his*  power*  It 
would  seem  to  foHow,  that  a  pemon  transaotinff 
business  with  him,  on  the  oreait  of  his  prinoipa^ 
is  bound  to  know  the  extent  of  his  authority ; 
y^,  if  the  principal  has^  by  his  declarations  or 
conduct,  attUiorized  the  opinion  that  he  had 
given  more  extensive  powers  te  his  agent  than 
were  in  fact  given,  he  woiild  not  be  permitted 
to  avail  himsdf  of  the  imposition,  and  to  protest 
bills,  the  drawing  of  tvhich  his  conduct  has  sane* 
tiened.  Sdkiittmelpenmdk  etd.w.  Bayard  H  <rf.,  1 
Peters,  290. 

2.  An  agtot  for  eelleeting  of  debts  merely,  is 
not  a  faqtor,  within  tltfs  ineanni|f  of  the  13th  sec. 
of  the  Vitginia  act  of  limitations.  Hofkirk  v. 
BeH,  4  Cnmoh,  164 ;  2  Cond.  Rep.  68. 

3.  If  an  agent  keate  land  for  himself,  which 
ha  ought  to  locate  tot  his  nrincipa},  he  is  in 
eq[uitjr  a  trusted  for,  and  liable  to  account  to  his 
prmoipal.  Maine  T.  WaUsj  6  Omnch,  148;  2 
Cond.  Rep.  336. 

4.  The  agent  who  makes  insurance  for  his 
principal  has  authority  to  abandon  without  a 
formal  letter  of  attorney.  The  Chesofeah  Ins.  Co. 
▼.  Starktf  6  Cranch,  268;  2  Cond.  Rep.  367. 

5.  The  •tt  of  an  a|^nt,  done  without  authority, 
may  be  ratified  by  the  principal,  s6  as  to  bind 
him  in  the  iame  manner  as  if  an  original  au* 
thority  had  existed.  ClatVs  Eac^n.  v.  Van  Rina^ 
djfkj  9  Cranch,  153 ;  3  Cond.  Rep.  319. 

6.  By  the  welKsettled  principles  of  commercial 
law,  the  consignee  is  the  authorised  agent  of  the 
owner,  whoever  be  may  be,  to  receive  the  goods ; 
and  bV  his  endorsement  of  a  bill  of  lading  to  a 
bona  fide  purchaser  for  a  valuable  consideraiioni 
without  notice  of  any  adverse  interest^  the  kitf ef 
becomes,  as  against  all  the  world,  the  ownet  ef 
the  goods.  This  is  the  result  of  the  prinoiplei 
that  bills  of  lading  are  transferable  by  endorse- 
ment and  thus  may  pass  the  property.  CoMtri 
V.  Tie  Atlantic  Ine.  Co.,  1  Peters,  386. 

7.  No  principle  is  better  settled,  than  that  the 
powers  of  an  agent  cease  on  the  death  of  his 
princimd.    Gait  et  d.  T.  OaUowaiif.  4  Peters,  344. 

8.  The  ofiicers  of  a  bank  are  neld  out  to  tha 
pubho  as  having  authority  to  act  accordinff  to 
the  general  usage,  practice,  and  course  of  theil 
business;  and  their  acts  within  the  scope  of 
such  usage,  practice,  and  course  of  blismess^ 
wonld|  in  geneial,  bind  the  bank  m  favour  of 
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tliird  persons,  possessing  no  other  knowledge. 
Minor  etd.y.  The  Mechanics^  Bank  of  Alexandria, 
1  Petens  70. 

9.  Where  an  agent  does  an  act,  unauthorized 
by  his  orders,  the  principal  is  not  bound  to  ratify 
or  disavow  it,  as  soon  as  he  is  apprized  of  the 
circumstance  3  he  has  a  right  to  deliberate.  Ibid. 

10.  A  reco^ition  of  the  acts  of  an  9gent,  by 
his  principal,  is  equivalent  to  an  original  grant 
of  authority.  Conn  t.  Penn.  1  Peters'  C.  C.  R. 
496. 

11.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  comnaute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mere 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  say  he  has  paid  his  debt  to  the 
attorney,  by  showing  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he  the  attorney  owes. 
Kingston  v.  Kincaid,  I  Wash.  C.  C.  R.  453. 

12.  A  cashier  of  a  bank  has,  prima  facie,  au- 
thority to  endorse,  on  behalf  of  the  bank,  the 
negotiable  securities  held  by  it}  and  any  restric- 
tion upon  this  authority  roust  be  proved.  Wild  v. 
Bank  of  Passamaquoddyj  3  Mason,  505. 

13.  Every  autnorit]^  given  to  an  agent  or  at- 
torney to  transact  business  for  his  principal  must, 
in  the  absence  of  any  counter  proof,  be  construea 
to  be  to  transact  it  according  to  the  laws  of  the 
place  where  it  is  to  be  done.  A  sale  of  slaves 
authorized  to  be  made  in  Louisiana  bran  execu- 
trix, must  be  presumed  to  be  intendedf  to  be  done 
in  tne  manner  required  by  the  laws  of  that  state 
to  give  it  validity  3  and  the  purchaser,  equally 
with  the  seller,  is  bound,  under  those  circum- 
stances, to  know  what  the  laws  are,  and  to  be 
governed  thereby.  The  law  will  never  presume 
that  parties  intend  to  violate  its  precepts.  Owingi 
y.  mil,  9  Peters,  607. 

14.  Wherever  a  corporation  is  acting  within 
the  scope  of  the  legitimate  purposes  of  its  insti- 
tution, all  parol  contracts  made  by  its  authorized 
agents  are  express  promises  of  the  corporation : 
and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  action 
will  lie.  Bank  ofCdumbia  v.  Patterson,  7Ctanch, 
299;  2Cond.Rep.  501. 

15.  Where  a  contract  is  made  for  the  exclusive 
use  and  benefit  of  a  corporation,  and  by  its  agent, 
for  purposes  authorizea  by  the  charter,  the  jury 
may  legally  infer  that  the  corporation  had  adopt- 
ed the  contract,  and  had  voted  to  pay  the  sum 
which  should  oecome  due  under  the  contract  ] 
and  that  the  other  party  had  accepted  the  en- 
gagement.   Ibid, 

16.  If  the  agency  is  special,  every  thing  is 
void  which  may  be  done,  unless  in  strict  con- 
formity with  the  authority.    Ibid, 

17.  The  principal  is  not  bound  by  any  acts  of 
the  attorney,  unless  they  are  within  tne  scope 
of  his  authority.  Barger^s  Lessee  v.  Miller,  4 
Wash.  C.  C.  R.  280. 

18.  A  power  of  attorney  was  given  by  C.  to 
A.  and  B.,  to  make  in  his  name  an  acknowledg- 
ment of  a  deed  for  land  in  the  city  of  Washing- 
ton, before  some  proper  officer,  with  a  view  to 
Sto  registration,  constituting  them  ''the  lawful 


attorney  or  attorneys"  of  the  constituent.  A 
and  B.  severally  appeared  before  different  duly 
authorized  magistrates,  in  Washington,  at  several 
timeS)  and  made  a  several  acknowledgment  in 
the  name  of  their  principal.  Held,  That  the  true 
construction  of  the  power  is,  that  it  vests  a  Mveral 
as  well  as  a  joint  authority  in  the  attorneys.  They 
are  appointed  ''  the  attorney  or  attorneys ;"  and 
if  the  intention  had  been  to  give  a  joint  authority 
only,  the  words  "attorney"  and  "or"  would  have 
been  wholly  useless.  To  give  effect,  then,  to  all 
the  words,  it  is  necessary  to  construe  them  dis- 
tributively,  and  this  is  done  by  the  interpretation 
before  stated.  They  are  appointed  his  attorney?, 
and  each  of  them  is  appointed  his  attorney,  for 
the  purpose  of  acknowledging  the  deed.  Ureen- 
leaps  Lessee  v.  Birik,  5  Peters,  132. 

19.  A  power  of  attorney  "  to  sell,  dispose  0^ 
contract,  and  bargain  for  land,  &c.,  and  to  exe- 
cute deeds,  contracts,  and  bai^^ains  for  the  sale 
of  the  same,"  did  not  authorize  a  relinquish- 
ment to  the  state  of  Kentucky  of  the  land  of  the 
constituent,  under  the  act  of  the  legislature  of 
that  state  of  1794,  which  allowed  persons  who 
held  lands  subject  to  taxes,  to  relinquish  aod 
disclaim  their  title  thereto,  making;  an  entry  of 
the  tract  or  the  part  thereof  disclaimed  with  the 
surveyor  of  the  county.  LesHt  of  Clarke  v. 
Courtney  et  al.,  6  Peters,  320. 

20.  A  power  of  attorney  from  "James  B. 
Clarke  anci  Eleanor  his  wife,"  to  "Carey  L. 
Clarke,"  for  the  sale  of  lands,  is  not  properly  or 
legally  executed  in  the  following  form :  "  1,  the 
said  Qirey  L.  Clarke,  attorney  as  aforesaid,  &e., 
do."  "In  witness  whereof,  the  said  Carey L. 
Clarke,  attorney  as  aforesaid,  has  hereunto  sab- 
scribea  his  hand  and  seal,  this  25th  day  of  No- 
vember, in  the  year  of  our  Lord,  1800.  Carey 
L.  Clarke,  [l.  s.]"  This  act  does  not  purport  to 
be  the  act  of  the  principal,  but  of  the  attorney. 
This  may  savour  of  refinement,  since  it  is  appa- 
rent that  the  party  intended  to  pass  the  interest 
and  title  of  his  principals.  But  the  law  looks 
not  to  the  intent  alone,  but  to  the  fact,  whether 
the  intent  has  been  executed  in  such  a  manner 
as  to  possess  a  legal  validity.    Ibid, 

21.  The  general  rule  of  law  is,  that  a  dele- 
gated authority  cannot  be  delegated.  Skank' 
land  V.  The  Corporation  of  Washington,  5  Peters, 
890. 

22.  A  power  to  an  attorney,  coupled  with  aa 
interest,  survives  the  person  who  gives  it,  and 
may  be  executed  after  the  death  of  the  grantor: 
ancl  to  constitute  a  power,  coupled  with  an  inte- 
rest, there  must  be  an  interest  in  the  thing  itself, 
and  not  merely  in  the  execution  of  the  power. 
Hunt  V.  Rousnumier^s  AdmW.,  8  Wheat.  174;  5 
Cond.  Rep.  401. 

23.  The  owner  of  a  vessel  sent  her  from  New 
York,  consigned  to  his  correspondents  at  Ant- 
werp, with  directions  that  they  should  desnatch 
her  to  India,  furnishing  the  master  with  a  letter 
of  credit,  entitling  him  to  draw  on  Lcmdon  for 
fire  thousand  pounds;  the  master  was  instructed, 
if  he  should  not  have  funds  to  purchase  a  cargo 
in  India,  to  extend  his  drawing.  Being  in  vant 
of  funds,  he  drew,  not  on  the  house  in  London 
on  whom  he  had  drawn  the  five  thousand  poundi| 
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bot  on  the  consignees  in  Antwerp,  who  had  ob- 
lamed  the  letter  of  credit,  and  to  whom  the 
yessei  and  caigo  were  to  return.  Held,  that  the 
bilb  were  dfawn  without  authority,  and  should 
have  been  drawn  on  the  house  in  London.  Ex' 
ecutors  of  Clement  t.  Dickey,  1  Paine's  C.  C.  R. 
377. 

24.  In  ^neral,  all  persons  who  act  by  au- 
thoritv  denv^  from  others,  may  proceed  to  exe- 
cute Dusiness,  untU  notice  of  the  reTOcation  of 
their  authority;  and  their  acts,  between  the 
time  of  the  reyocation  of  their  power,  and 
their  reoeiying  notice  of  such  reyocation,  are 
held  good.  Bowerbank  v,  Morris^  Wallace's 
C.C.R.  119. 

25.  In  all  summary  and  extraordinary  pro- 
oeedioss,  the  party  claiming  title  under  them, 
mast  show  that  all  the  requisites  which  the  law 
has  prescribed,  to  guard  against  fraud  and  impo- 
sition, haye  been  complied  with.  Rulers  Lessee 
r.Parkerj  1  Cooke,  365. 

26.  A  collector,  selling  land  for  taxes^  must 
act  in  conformity  with  the  law  from  which  his 
power  is  deriyea ;  and  the  purchaser  is  bound 
to  inquire  whether  he  has  so  acted.  It  is  in- 
cambeot  on  the  yendee  to  proye  the  authority 
to  nil.  Stecul  y.  Cowrse,  4  Cmnch,  403 ;  2  Cond. 
Rep.  151. 

27.  By  the  tax  laws  of  Georgia  for  1790  and 
1791,  the  collector  was  authorized  to  sell  land 
only  on  the  deficiency  of  personal  estate ;  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.  Under  those  laws,  the 
sale  of  a  whole  tract,  where  a  small  part  would 
have  been  sufficient  to  pay  the  taxes,  was  yoid. 
Ibid. 

28.  In  the  case  of  a  naked  power,  not  coupled 
with  an  interest,  eyery  prerequisite  to  the  exer- 
cise of  that  power  should  precede  it.  Williams 
€t  d.  y.  Peyton^s  Lessee,  4  Wheat.  77 ;  4  Cond. 
Rep.  395. 

29.  The  execution  by  a  public  officer,  of  a 
power  to  sell  lands  for  the  non-payment  of  taxes, 
must  be  in  strict  pursuance  of  the  law  under 
which  it  is  made,  or  no  title  is  conyeyed. 
Thatcher  et  d.y.  Powell  et  (rf.,  6  Wheat.  119;  6 
Cond.  Rep.  28. 

30.  The  sheriff  actually  in  office  being  the 
odI^  person  authorized  to  make  the  return,  upon 
whicD  the  proceeding  to  sell  lands  for  taxes  can 
be  had,  a  return  made  by  the  late  sheriff  is 
wholly  unauthorized.  Bushes  Heirs  y.  Williams 
€t  a/.,  1  Cooke,  360. 

31.  An  attorney  at  law,  as  such,  has  authority 
to  submit  the  cause  to  arbitration.  But  an  at- 
torney at  law,  merely  as  such,  has  no  right, 
strictly  speaking,  to  make  a  compromise  for  his 
client.  Holier  et  d.  y.  Parker,  7  Cranch,  436 ; 
2  Cond.  Rep.  506. 

32.  Although  an  attorney  at  law  has  no  risht 
to  make  a  compromise,  yet  a  court  will  be  ais- 
inclined  to  disturb  one,  which  was  not  so  unrea- 
sonable in  itself  as  to  be  exclaimed  against  by 
all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  had  been  imposed  upon, 
tf  not  fairly  exercised.  But  where  the  sacrifice 
18  such  as  to  leaye  it  scarcely  possible  that,  with 
a  fall  knowledge  of  eyery  circumstance^  such  a 
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compromise  could  be  fairly  made,  there  can  be 
no  hesitation  in  saying,  that  the  compromise 
being  unauthorized,  and  beine,  therefore,  in  it- 
self yoid,  ought  not  to  bind  the  injured  party. 
Though  it  may  assume  the  form  of  an  award, 
or  a  judgment  at  law,  the  injured  party  ought  to 
be  relieyed  against  it.    Ibid, 

33.  No  person  but  the  owner  or  consignee,  or, 
in  case  of  his  sickness  or  absence,  his  agent  or 
factor,  is  entitled  by  the  reyenue  laws  to  enter 
and  bond  goods  at  the  custom-house.  A  sub- 
purchaser after  importation  has  no  such  right. 
United  States  y.  Lyman,  1  Mason's  C.  C.  R.  48f . 

34.  The  collector  has  no  authority  to  receiye 
the  bond  of  any  person  as  security  for  the  pay- 
ment of  duties,  except  such  person  be  legally 
entitled  to  enter  them.    Ibid, 

36.  The  secretary  of  the  treasury  has  nc 
power  to  remit  penalties,  unless  in  cases  pro 
yided  for  by  law.  The  Margaretta,  2  Gallis.  C 
C.  R.  519. 

36.  If  the  secretary  recites  his  authority  under 
a  special  act,  and  assumes  to  remit  in  pursuance 
of  that  act,  the  remission,  if  unsupported  by 
such  act,  cannot  be  supported  under  the  general 
act  of  congress,  of  3a  March,  1797,  ch.  67. 
Ibid, 

37.  Under  the  act  of  27th  February,  1813,  ch. 
175,  the  secretary  of  the  treasury  has*  no  au- 
thority to  remit  penalties  for  goods  subsequently 
imported,  contrary  to  the  non-importation  acts. 
Ibid,  523. 

38.  Under  the  act  of  27th  February,  1813,  ch. 
175,  the  secretary  had  no  authority  to  remit  a 
part  only  of  the  property  forfeited.  He  was 
Dound  to  remit  the  whole  penalty  or  forfeiture, 
if  any.    Ibid, 

39.  Neither  under  the  act  of  1797,  nor  that 
of  1813,  had  the  secretary  of  the  treasury  any 
authority  to  remit  the  collector's  share  of  the 
forfeiture,  eo  nomine.    Ibid, 


AVERAGE  AND  CONTRIBUTION. 

1.  The  insurer  on  memorandum  articles  is 
liable  only  for  a  total  loss,  which  can  neyer 
happen  wnen  the  carso  or  part  of.  it  has  been 
sent  on  by  the  insure^  and  reaches  the  original 
port  of  destination.  Morean  y.  United  States  Ins. 
Co,,  1  Wheat.  217 ;  3  Cond.  Rep.  550. 

2.  The  contributory  yalne  of  freight  to  a  ge- 
neral ayeraee,  is  ascertained  by  a  deduction  of 
one-third  of  the  gross  freight.  Humphreys  y. 
Union  Ins,  Co.,  3  Mason's  C.  C.  R.  429. 

3.  The  actual  cost  of  repairs  at  their  true  yalue, 
and  not  the  cost  estimated  at  so  much  per  miirea 
in  a  depreciated  currency,  is  the  rule  by  which 
the  underwriter  is  to  pay  for  the  repairs.    Ibid, 

4.  In  an  insurance  on  cargo  composed  princi- 
pally of  lemons  and  oranges,  if  the  whole  of  the 
oranges  were  lost  on  the  yoyage  by  perils  insured 
against^  and  the  lemons  are  sayed,  and  arriye, 
the  unaerwriter  is  not  liable  for  the  loss  of  the 
oranges,  under  the  usual  memorandum,  which 
warrants  the  underwriter  free  from  particular 
ayerage  on  fruit,  &c.    Ibid, 

5.  In  an  action  on  a  policy  of  insurance,  con 
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taining  the  oominoD  printed  memomridum,  ''salt, 
wlieat,  &c.,  ace  warraated  free  from  avera^ 
under  five  per  cent.,  unless  general,"  and  on 
whieh  there  was  likewise  an  tuiditiooal  written 
clause,  providing  that  ''thegoods  insured  (beiag 
cotton  and  sugar)  should  be  free  of  average  un- 
der ten  per  cent. ;"  it  was  held  that  the  clauses 
were  inconsistent,  but  that  the  written  clause 
should  be  considered  as  expressing  the  actual 
understanding  of  the  parties,  and  tlut  the  goods 
were  exempted  from  all  average  losses,  whether 
general  or  particular,  under  ten  per  cent.  Coster 
V.  Phanix  Ins.  Co,^  2  Wash.  €.  C.  R.  51. 

6.  In  an  action  on  a  valued  policy  to  recover 
an  average  loss,  it  is  not  always  essential  that 
the  plaintiff,  to  entitle  him  to  recover,  should 
produce  the  original  invoice,  or  show  the  prime 
cost  of  the  goods  damaged.  Bentdoe  y.Fratt. 
Wallace's  C.  C.  R.  68. 

7.  It  is  not  essential  to  the  plaintiff's  recovery 
for  an  average  loss  on  a  valued  policy,  on  ac- 
countof  damage  by  the  sea  to  the  eoods  insured, 
that  a  survey  should  be  made  at  the  port  of  de- 
livery, before  breaking  bulk.    Ibid. 

8.  Whatever  may  have  been  the  motive  for 
the  introduction  of  the  clause  concerning  memo* 
randum  articles  in  a  cargo,  into  policies  of  in- 
surance, which  was  done  as  early  as  the  year 
174j9,  and  most  probably  with  the  intention  of 
protecting  insurers  against  losses  arising  solely 
from  the  deterioration  of  the  articles  by  their 
own  perishable  quality  ]  or  whatever  ambiguity 
may  have  once  existed,  from  the  term  average 
being  used  in  dif&rent  senses,  that  is,  as  signify- 
ing a  contribution  to  a  general  loss,  and  also  a 
particular  or  jiartial  Injury  falling  on  the  subject 
msured;  it  is  well  understood,  at  the  present 
day,  with  respect  to  such  articles,  that  the  un- 
derwriters are  free  from  all  partial  losses  of 
every  k'md,  which  do  not  arise  from  a  contribu- 
tion towards  a  general  average.  Biays  v.  The 
Chesapeake  Ins.  Co..  7  Cranch,  415 :  2  Cond.  Rep. 
652. 

9.  Where  only  a  part  of  a  caiwi,  all  the  cargo 
consisting  of  the  same  kind  of  memorandum 
articles,  is  lost,  in  any  way  whatever,  and  the 
residue  of  the  cargo  arrives  in  safety  at  its  port 
of  destination,  the  loss  being  a  partial  loss  only, 
and  not  resulting  from  a  general  average,  the 
insorere  are  not  liable  for  such  loss.  Thus, 
where  25,000  dollars  was  insured,  on  14.565 
hides,  "warranted  by  the  assured  free  trom 
average,  unless  general,"  and  8280  hides  were 
put  on  board  a  lighter,  to  be  transported  from  a 
vessel  to  their  port  of  destination,  and  the  lighter, 
on  her  passage,  was  sunk,  by  which  789  of  the 
hides  were  lost,  totally,  being  of  the  value  of 
4000  dollars,  and  the  residue,  to  the  number  of 
2491,  were  fished  up  and  saved,  at  the  expense 
of  6000  dollars,  paid  by  the  insured,  to  whom 
the  hides  were  delivered,  and  sold  on  his  ac- 
count: Heldy  That  the  nnderwritera  were  not 
liable  for  the  loss.    Ibid. 

10.  A  vessel  and  her  careo  were  insured  from 
New  York  to  Gibraltar,  and  on  her  voyage  she 
was  captured  and  carried  into  Algesiras.  After 
considerable  detention  she  was  permitted  to  sail 
for  New  York^  with  a  caigo  or  freight  for  New 


York,  but  she  wae  lost  on  the  voyage.  The  ex- 
penses incurred  bv  the  detention  cf  the  veseel 
at  Algesiras  are  subiects  of  general  average ;  bat 
her  repaira  at  that  place  were  held  to  be  entirely 
chargeable  to  the  veseel,  the  outward  cargo 
having  been  landed  before  they  were  done.  AXi 
ihe  repairs  which  were  necessary  by  any  of  the 
risks  insured  were  payable  by  the  nnderwritera. 
Hurtin  v.  The  Phanix  Ins.  Co.,  1  Wash.  C.  C.  R. 
400. 

1 1.  A  policy  was  underwritten  on  a  vessel  for 
twelve  months.  In  the  course  of  her  voyage 
during  this  period,  she  sailed  from  Providence, 
bound  to  New  Orleans,  vrith  a  cargo  on  boaia 
belonging  to  the  owner  of  the  ship,  and  encoun- 
tered a  gale,  and  was  compelled  to  cut  away 
her  masts  and  rigging,,  and  to  return  to  New 
York  for  repairs,  where  it  was  found  that  the 
repairs  would  cost  more  than  half  ber  value. 
The  cargo  was  taken  out,  and  sold  by  the  owners, 
who  had  insured  the  same.  The  claim  was  now 
for  a  total  loss  of  the  vessel,  she  having  been 
abandoned  to  the  underwriters.  In  adjusting 
the  loss,  it  was  held  that  the  cutting  away  of  the 
masts  and  rigging  was  a  general  average,  to  be 
borne  by  the  ship  and  cargo,  in  the  same  manner 
as  if  they  belong  to  different  owners.  In  such  a 
case,  if  the  ownere  of  the  ship  and  cargo  are 
different,  the  owner  of  the  ship  may  receive  the 
whole  amount  of  his  loss,  without  any  deduction 
of  the  ffeneral  avera^  due  on  the  cargo.  But 
when  the  ship-owner  is  also  owner  of  the  cargo, 
the  amount  due  from  the  cargo  mav  be  deducted 
from  the  total  loss  on  the  ship  by  the  under- 
writer. PoUer  y.  Providence  Washington  Ins.  Co.j 
4  Mason,  298. 

12.  The  schooner  Julia,  en  her  vovage  from 
France  to  Philadelphia,  being  chased  by  a  Bri- 
tish frigate,  and  her  capture  being  deemed  inevi- 
table by  the  captain,  he,  with  the  advice  of  the 
officers  and  crew,  ran  her  on  shore  at  Long 
Branch,  in  New  Jersey,  and  before  the  enemy 
could  board  her,  a  large  part  of  the  cargo  was 
saved ;  after  which  she  was  burnt.  The  master 
claimed  to  retain  the  goods  saved,  as  subject  to 
freight,  general  average,  and  expenses.  The 
court  said : — '*The  Rhodian  law  de  iactu,  is  the 
parent  of  the  law  of  maritime  contribution.  The 
principle  to  be  deduced  from  the  Rhodian  law, 
and  from  the  general  maritime  law  of  nations, 
is,  that  if  the  cargo  or  ship,  or  any  part  of  either, 
be  voluntarily  sacrificed  or  exposed  to  danger 
for  the  common  safety,  the  part  saved  shall  con- 
tribute to  repair  the  loss  sustained,  provided  the 
object  for  wnich  the  sacrifice  was  made  be  at- 
tained." Caz€  et  d.  v.  Reily,  3  Wash.  C.  C.  R. 
298. 

13.  An  intention  to  consign  to  inevitable  loss 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assigned  by  the  Rhodian  law  for  contri- 
bution, and  is  not  necessary  to  authorize  the 
claim  to  contribution.    Ibid, 

14.  The  object  alvt^ays  is,  to  incur  a  partial 
loss,  and  to  nsk  a  minor,  or  contingent  danger, 
to  avoid  the  more  probable  or  certain  loss  of  the 
whole.    Ibid. 

15.  It  is  sufficient,  to  justify  a  claim  to  conm- 
bution;  if  the  danger  sought  to  be  avoided  be  ao 
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immioent  that  the  measore  adopted  may  be 
beneficial  to  all.    Ibid* 

16.  If  the  exposure  of  the  veeeel  be  made  for 
the  common  safety,  and  be  aacoessful  in  relation 
to  a  part  of  the  cargo,  it  is  immaterial  whether 
her  total  loss  was  prodiiced  immediately  by  the 
stranding,  or  consequently,  by  placing  her  in  a 
sitnatjon  which  effected  her  destruction.   Ibid. 

17.  If  the  ship  be  lost,  there  ean  be  no  contri- 
bution, because  the  object  for  which  the  jettison 
was  made,  was  not  allowed.  In  case  of  a  general 
shipwreck,  there  can  be  no  contribution,  because 
it  wiLB  voluntary.    Ibid, 

19.  The  owner  of  a  ship  is  not  liable  for  bar- 
mtry  of  captain  and  crew,  oeyond  the  sum  men- 
tioned in  the  charterparty ;  nor  to  repairs  of  the 
ship,  if  warranted  by  the  owner  to  be  kept  staunch 
daring  the  voyase.  But,  in  case  of  loss  or  expense 
by  necessary  deyiation,  both  vessel  and  cargo 
most  contribute  in  general  average.  Campbell  v. 
The  Alknomac,  Bee-s  D.  C.  R.  124. 

19.  The  general  doctrine  is,  that  mariners  do 
not  oontribute  to  general  average.  The  ^mly 
admitted  exception  is  in  case  of  ransom ;  and, 
perbape,  by  parity  of  reasoning,  of  recapture. 
The  Saratoga,  2  Gallis.  C.  C.  R.  164. 

ISO.  When  in  the  course  of  a  voyage,  a  ship. 
from  the  ordinary  decay,  requires  to  m  repatrea 
at  an  intermediate  port,  the  expenses  ot  such 
repaira  are  not  the  subject  of  general  average. 
Ross  V.  The  Ship  Active,  2  Wash.  C.  C.  R.  226. 

2J.  General  average  is  incurred  where  the 
expense  or  losses  arose  in  a  case  of  emergency 
not  produced  by  the  ifiisoondoct  or  nnskilfulness 
of  tne  master,  and  not  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.    Ibid. 

22.  A  seaman  whose  feet  were  frozen  in  the 
boat  of  a  ship^  on  a  whalim|[  voyage,  and  who 
was  severely  injured  while  in  this  service,  is 
entitled  to  be  cured  at  the  expense  of  the  ship ; 
but  the  expenses  of  the  same  are  not  to  oe 
deemed  a  general  average  on  all  who  are  con- 
cerned in  the  voyage.  It  is  strictly  a  charge  on 
the  ship-owners,  and  comes  out  of  their  earninc^s, 
or  ^Arises  from  their  proprietary  interest  in  the 
▼oyage.     1  Sumner's  C.  C.  R.  303. 

^e  IlfSURJLNCK. 


AVERMENT. 

1  In  an  action  of  debt  for  a  penalty,  on  an 
averment  "  whereby  and  by  force  of  the  laws 
and  statutes  of  the  United  States,  an  action  hath 
accrued,"  it  is  not  a  sufficient  averment  that 
the  act  was  done  contrary  to  the  form  of  the 
statute.    Cross  v.  The  U.  8.,  1  Gallis.  C.  C.  R.  26. 

2.  The  statute  of  the  5th  of  June,  1794,  ch. 
226,  section  3.  prohibiting  the  fitting;  out  any 
ship,  &c.,  for  tne  service  of  any  foreign  prince 
or  state,  to  cruise  against  the  subjects,  &c.,  of 
any  foreign  prince  or  state,  does  not  apply  to 
any  new  government,  unless  it  has  been  ac- 
knowledged by  the  United  States,  or  by  the 
government  of  the  country  to  which  such  state 
belonged ;  and  a  plea  which  sets  up  a  forfeiture 
under  that  act,  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recogni- 


tion, or  it  is  bad.   Oelston  et  d.  v.  Hoyt,  3  Wheat. 
246 ;  4  Cond.  Rep.  244. 

3.  A  plea  justifying  a  seizure  and  detention 
by  virtue  of  the  7th  section  of  the  act  of  5th 
June,  1794,  under  the  express  instructions  of  the 
president  of  the  United  States,  must  aver  that 
the  naval  or  military  force  of  the  United  States 
was  employed.  Tliat  section  was  not  intended 
to  apijjy,  except  in  cases  where  a  seizure  or 
detention  could  not  be  enforced  by  the  ordinary 
civil  power,  and  there  was  no  necessity,  in  the 
opinion  of  the  president,  to  employ  naval  or 
military  power  for  this  purpose,    ibid. 

4.  A  plea  alleging  a  seizure  for  a  forfeiture, 
as  a  justification  under  a  statute,  should  state 
not  only  the  facts  relied  upon  to  establish  the 
forfeiture,  but  aver  that  thereby  the  property 
became  actually  forfeited,  and  was  seized  as 
forfeited.    Ibid. 

5.  The  averment  of  the  citizenship  of  a  party 
may  be  added  at  any  sta^  of  the  cause,  if  the 
amendment  is  moved  within  a  reasonable  time 
after  the  effect  of  it  is  suggested.  Fisher  v. 
Rutherford,  1  Baldwin's  C.  C.  R.  193. 

6.  In  a  declaration  on  a  penal  statute,  it  is  not 
necessary  to  aver  the  uses  to  which  the  forfeit- 
ure is  to  be  applied.  Sears  v.  The  United  Slates, 
1  Gallis.  C.  C.  R.  257. 

7.  An  averment  of  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  encumbrancers;  if  the 
grantee  be  unable  to  obtain  possession  in  con- 
sequence of  an  existing  possession  or  seisin  by 
a  person  claiming  and  holding  under  an  elder 
title,  it  is  equivalent  to  an  eviction  and  a  breach 
of  the  covenant.  Duwdlv.  Craig,  2  Wheat.  45 ; 
4  Cond.  Rep.  25. 


paramount.    Day  et  al.  v.  Chism,  10  Wheat.  449 ; 
6  Cond.  Rep.  181. 

9.  The  money  may  not  be  fixed  by  the  con- 
tract, but  may  depend  upon  something  extrinsic, 
which  may  be  averred ;  as  a  promise  to  pay  so 
much  money  as  the  plaintiff  may  expend  in  re- 
pairing of  a  ship^  may  be  sued  for  in  this  form  of 
action ;  the  plaintiff  averrins  that  he  did  ex- 
pend so  much  money.  The  United  States  ▼.  Colt, 
Peters'  C.  C.  R.  145. 

10.  So,  on  a  promise  by  the  defendant  to  pay 
his  proportion  of  the  expenses  of  defending  a 
suit  in  which  he  was  interested,  with  an  aver- 
ment that  the  plaintiff  had  expended  so  much, 
and  that  the  defendant's  portion  amounted  to  so 
much.    Ibid. 

11.  It  is  undoubtedly  true  that  mere  surplus- 
age does  not  vitiate,  and  an  immaterial  aver- 
ment may  be  rejected ;  but  it  is  not  true,  where 
an  averment  is  of  substance,  and  is  more  specific 
.than  is  necessary,  and  cannot  be  rejectea  with- 
out a  fatal  defect;  it  must  be  proved  as  laid. 
The  Friendship,  1  Gallis.  C.  C.  R.  45. 

12.  What  is  the  true  intent  and  meaning  of  a 
written  instrument,  is  not  matter  of  intrinsic 
averment ;  but  in  cases  where  there  is  no  latent 
ambiguity,  depends  on  the  instrument  itself: 
and  an  averment  that  the  sum  stated  in  the  con- 
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dition  is  erroneously  inserted  for  another  suiDj 
is  inadmissible  on  the  general  ground,  that  it 
contradicts  the  language  of  the  condition.  United 
States  y.  Tkompsorif  1  Gallis.  C.  C.  R.  391. 

13.  In  a  declaration^  the  ayerment  that  the 
assignment  of  a  promissory  note  was  for  yalue 
receiyed,  is  an  immaterial  ayerment.  and  need 
not  be  proved.  Wilson  v.  CodmaaU  JEx'r.,  3 
Cranch,  193 ;  1  Cond.  Rep.  493. 

14.  Where  an  ayerment,  in  a  declaration,  is 
of  a  fact,  dehors  the  written  contract,  which  fact 
is  in  itself  immaterial,  the  party  making  the 
ayerment  is  not  bound  to  proye  it.    Ihid, 

15.  A  declaration  averring  that  J.  C,  by  his 
agent  A.  C,  made  his  promissory  note,  is  suffi- 
cient. It  is  not  necessary  to  ayer  that  J.  C. 
signed  it.  Childress's  ExW,  v,  Emory^s  ExWs.y 
8  Wheat.  642 ;  5  Cond.  Rep.  547. 

16.  It  is  not  a  good  plea  for  the  defendants  to 
say  that  they  paid  the  one  hundred  and  seyenty 
thousand  guilders  to  A.'s  agent,  for  the  use  of  A. 
at  Amsterdam,  on  the  13th  of  May,  without  ayer- 
ring  it  to  be  the  whole  sum  then  due.  The 
United  States  y.  Gumey  et  d.j  4  Cranch,  333 ;  2 
Cond.  Rep.  132. 

17.  It  is  not  necessary  in  an  action  of  coyenant 
on  a  policy,  that  the  declaration  should  ayer 
that  the  plaintiff  had  abandoned  to  the  under- 
writers. Hodgson  y.  The  Marine  Insurance  Co, 
qf  Alexandria^  5  Cranch,  100 ;  2  Cond.  Rep.  195. 

18.  An  omission  in  the  declaration  on  a  pro- 
missory note  of  the  words  or  order,  of  the  time  of 
paj'ment,  and  of  the  place  where  it  is  payable, 
IS  fatal.  They  are  all  material  facts  of  tne  note. 
Sebree  et  al.  v.  Dorr,  9  Wheat.  658 ;  6  Cond. 
Rep.  677. 

19.  It  is  a  general  rule  in  pleading,  that  when 
any  fact  is  necessary  to  be  proved  on  the  trial, 
in  order  to  sustain  the  plaintiff's  right  of  re- 
covery, the  declaration  must  contain  an  aver- 
ment iOibstantiallyof  such  fact,  in  order  to  let  in 
the  proof;  but  it  need  not  contain  any  ayer- 
ment which  it  is  not  necessary  to  prove.  Bank 
of  the  United  States  v.  Smithy  11  Wheat.  171;  6 
Cond.  Rep.  257. 

20.  An  averment  in  the  declaration  that  A  B, 
by  C  Dj  made  a  certain  bill  or  check,  is  suffi- 
cient. Sherman  v.  Comstockj  2  McLean's  C.  C. 
H.  19. 

21.  An  averment  of  notice,  where  notice  is 
required,  essential.    Ibid. 

22.  Where  a  note  was  given  by  Abbott  and 
Layton,  it  is  unnecessary  to  aver  a  partnership 
in  the  declaration.  Davis  v.  Abbott,  2  McLean's 
C.  C.  R.  29. 

23.  The  note  shows  a  joint  liabilit)r.    Ibid. 

24.  A  general  averment  of  the  citizenship  of 
the  plaintiff  is  sufficient.  Thompson  v.  Cookj  2 
McLean's  C.  C.  R.  122. 

25.  When  a  note  is  payable  at  a  particular 
place,  no  averment  of  presentation  at  such  place, 
when  due,  is  necessary.    Ibid. 

26.  In  an  action  on  a  marshal's  bond,  it  is  not 
necessary  to  aver  that  the  penalty  has  not  been 
paid.  Sperring  v.  Taylor,  2  McLean's  C.  C.  R. 
362. 

27.  The  usual  averment  of  the  breach  of  the 
condition  is  sufficient.    Ibid. 


28.  The  defendant  guarantied  that  certain 
certificates  of  stock  should  pay  ten  per  cent,  per 
annum :  held,  that  an  averment  that  no  dividend 
was  made  was  insufficient.  Hank  v.  Crittenden, 
2  McLean's  C.  C.  R.  557. 

29.  The  undertaking  was  collateral,  and  in  all 
such  cases  a  demand  and  notice  must  be  averred. 
Ibid. 
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1.  Bail  in  Criminal  Cases. 

1.  The  circuit  court  has  no  authority  to  ianie 
a  habeas  corpus,  for  the  purpose  of  surrenderiog 
a  principal  in  aischarge  of  his  bail,  when  the 
principal  is  confined  in  jail  merely  under  the 
process  of  a  state  court ;  nor  will  the  court  dis- 
charge the  bail  of  such  party,  who  has  become 
bound  by  recognisance  in  the  circuit  court  to 
answer,  &c.,  merely  on  account  of  such  iropedi- 
ment;  but,  in  their  discretion,  the  court  will 
respite  the  recognisance.  U.  S.  v.  Jonathm 
French,  1  Gallis.  C.  C.  R.  1. 

2.  The  mere  continuance  of  a  cause,  on  suffi- 
cient grounds  exhibited  by  the  district  attomejr, 
constitutes  no  reason  why  the  court  should  admit 
a  defendant  who  is  in  confinement,  to  bail.  Bat 
if  the  court  is  satisfied  that  the  health  of  the 
accused  is  such  that  his  life  will  be  endan- 
gered by  his  bein^  kept  in  confinement  until 
next  term,  it  furoi^es  a  strong  ground  for  bail. 
The  U.  S.  y.  Jones,  3  Wash.  C.  C.  R.  209. 

3.  Probable  cause  must  be  stated  on  osib,  to 
justify  the  holding  a  defendant  to  bail  under  the 
third  sec.  of  the  act  of  congress  of  26th  Febniar)', 
1795,  ch.  272.  Leonard  v.  Caskin,  Bee's  Adm. 
Decis.  146. 

4.  Aaron  Burr,  charged  with  carrying  oq  a 
military  expedition  against  a  nation  with  whom 
the  United  States  were  at  peace,  was  admitted 
to  bail.     1  Burros  Trial,  18. 

5.  The  postponement  of  a  criminal  case,  on 
the  application  of  the  defendant,  to  allow  him 
an  opportunity  to  obtain  testimony,  is  not  a  cause 
of  bail.  The  U.  S.  v.  Stewart.  C.  C.  U.  S.  of 
Pennsylvania,  2  Dall.  345. 

6.  The  circumstances  must  be  very  stronc, 
which  will,  at  any  time,  induce  the  court  to  ad- 
mit a  person  to  Sail  who  stands  charged  with 
high  treason.    Ibid. 

7.  The  supreme  court  of  the  United  States 
has  jurisdiction,  under  the  constitution  and  laws 
of  the  United  States,  to  bail  a  person  committed 
for  trial  on  a  criminal  chame,  by  a  district  judge 
of  the  United  States.  U.  8.  v.  Hamiliofh  3 
Dall.  13. 

8.  The  marshal  of  the  United  States  of  the 
Connecticut  district,  upon  a  writ  of  attachment 
sued  out  by  the  United  States,  to  recover  a  pe- 
nalty, may  commit  a  defendant  to  prison  for 
want  of  bail,  without  a  mittimus  from  a  state 
magistrate,  as  is  required  by  the  local  laws  of 
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Ae  state  3  for  sacb  municipal  regulation  does 
not  bind  the  officeis  of  the  United  States. 
Pdmtry.AUen^  7  Cranch,  MO;  2  Cond.  Rep. 
«07. 

2.  BmlinCMtkua. 

9.  The  bail  ia  fixed  by  tke  death  of  the  j^In- 
cipal.  after  the  return  of  a  capias  ad  satisfa- 
cieDGuok  and  before  the  return  of  the  scire  fa- 
cias; and  the  bail  is  not  entitled  to  an  exoneretisr 
in  sQch  a  case.  Davidaon  v.  Titylorj  12  Wheat. 
604;  6  Good.  Rep.  660. 

10.  On  a  question  of  holding  to  ball,  the  court 
will  not  inquire  into  the  merits  of  tae  contro- 
versy, where  there  is  an  aMMireat  cause  of  action. 
Parmd  v.  Gmnikr^  CX  C.  lA  S.  of  Pennsylvania, 
2  Dall.  330. 

11.  An  ezoneretur  will  nbt  be  entered  on  a 
bail-piece,  on  the  ground  that  the  defendant  is  a 
lunatic,  and  is  confined  in  a  hospital  as  such, 
although  the  derangement  is  shown  to  be  per- 
manent. Bowethmk  v.  Pnym^  2  Wash.  C.  C.  R. 
464. 

12.  Where  a  plaintifir,  on  «  ihIo  to  show  caase 
of  action,  produces  a  positive  affidavit  of  the 
debt,  the  defendant  cannot  relieve  himself  from 
the  necessitv  of  giving  bail,  by  proving  that  the 
plaintiff  had  sued  him  in  another  court  for  the 
same  cause  of  action.  Post  v>  SarmwiUo^  2  Wash. 
C.  C.  R.  198. 

13.  The  court  ought  not  to  discharge  on  com- 
mon bail,  where  the  evidence  is  doubtful  in  its 
nature.    Crm^  v.  J^rot^  Peters'  C.  C.  R.  342. 

14.  A  circujt  court  of  the  United  States  will 
not  enter  an  exoneretur  on  a  bail-piece^  in  an 
action  pending  in  that  coart  against  one  wno  had 
obtained  a  discharge  under  a  state  insolvent  law. 
The  certificate  of  discbarge  should  be  brought 
before  the  court  by  plea.  The  certificate  is  not 
conclusive  evidence  of  the  regularity  of  the  dis- 
charge. Hayton  v.  WiUdnsen^  1  Hall's  American 
Law  Journall  260. 

15.  The  laws  of  Maryland,  or  the  rules  of  the 
courts  of  Maryland,  do  not  authorize  the  sur- 
render of  the  principal  by  his  bail,  at  the  judge's 
chambers.  Beater  v.  JBiays,  4  American  Law 
Journal,  276. 

16.  Demanding  excessive  bail,  where  the 
plaintiff  has  a  gMd  cause  of  action,  or  holding 
to  bail  where  there  is  no  cause  of  action,  if  done 
vexatiously,  entitles  the  party  injured  to  an  ac- 
tion for  a  malicious  prosecution.  If  bail  be  not 
demanded,  no  such  action  will  lie.  Ray  v.  LaWj 
Peters'  C,  €.  R.  207. 

17.  Pennsylvania. — The  circuit  court  will  dis- 
charge, on  common  bail,  a  defendant  who  has 
been  arrested  for  a  debt  contracted  in  the  state 
in  which  he  has,  subsequent  to  the  commence- 
ment of  the  SI] it,  been  discharged  by  the  in- 
solvent laws  of  the  state.  Read  v.  Chapman^ 
Peters'  C  C.  R.  404. 

18.  Pennsylvania. — ^Where  a  capias  has  been 
issued  against  a  person  who  has  been  discharged 
from  the  debt  lor  which  it  was  issued,  by  the 
insolvent  laws  of  the  state  in  which  it  was  con- 
tracted, the  court  will  not  quash  the  writ,  but 
will  discharge  the  defendant  on  common  bail. 
iUd. 
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19.  On  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  on  common  bail,  he 
having  been  discharged  under  the  insolvent  laws 
of  Pennsylvania,  evidence  to  show  that  the  die- 
char^  had  been  fraudulently  obtained,  cannot 
be  given.  CamphHl  et  d,  v.  Claudius^  Peters'  C. 
C.  R.  484. 

20.  Pennsylvania. — ^Where  the  debt  has  been 
contracted  and  made  payable  out  of  the  state, 
the  circuit  court  will  not  discharge,  on  common 
bail,  a  defendant  arrested  for  such  debt,  not- 
withstanding his  discharge  by  the  insolvent  laws 
of  the  state  in  which  t&e  action  was  brought. 
Ibid. 

21.  In  a  suit  on  a  contract  made  by  foreigners 
in  their  own  country,  by  the  laws  of  which  the 
contract  is  suspended  until  a  period,  not  arrived 
when  the  suit  was  brought,  special  bail  cannot 
be  demanded.  Camfrangue  v.  Bumellj  1  Wash. 
C  C.  R.  340. 

22.  After  bail  given,  and  plea  pleaded,  the 
defendant  cannot  arrest  the  judgment  on  the 
ground  of  a  misoomer.  Sadl  v.  BriddUj  2  Wash. 
C.  C.  R.  200. 

23.  The  proceedings  were  ampiided  by  the 
recognisance  of  bail,  and  the  name  of  the  de- 
fendant in  the  recognisance  was  inserted  in  the 
declaration.    Ibid, 

£4.  The  court  are  not  precluded  from  obtain- 
ing fnither  satisfaction  as  to  the  debt  sworn  to 
in  an  affidavit  to  hold  to  bail,  because  the  affi- 
davit is  positive ;  but  the  necessity  to  examine 
the  party  who  niakes  the  affidavit,  must  be  pre- 
sented on  the  face  of  the  same.  Oliver  v.  Po- 
rish,  Peters'  C.  C.  R.  462. 

26.  New  York. — Under  the  act  of  congress 
of  6th  January,  1800.  the  sheriff  of  a  county  is 
bound  to  take  a  bona  for  the  limits,  as  provided 
by  the  state  laws,  from  a  prisoner  confined  on 
process  from  the  courts  of  the  United  States; 
and  false  imprisonment  would  lie  on  his  refusal. 
U.  8.  V.  Noah,  Paine's  C.  C.  R.  368. 

26.  New  York.— Such  a  bond  has,  in  all  re- 
spects, the  same  incidents,  and  the  like  legal 
efiects  with  a  bond  taken  under  the  state  laws. 
Ibid. 

27.  New  York. — ^It  -is  assi^able ;  and  an  as- 
signment discharges  the  shenff  from  a  liability 
for  a  subsequent  escape.    Ibid. 

28.  New  York.— The  United  States  are  ex- 
pressl]^  named  in  the  act,  and  bound  by  it ;  and 
an  assignment  of  a  bond  to  them  when  they  are 
plaintiffs,  is  valid.    Ibid, 

29.  New  York. — ^The  secretary  of  the  treasury 
having  accepted  such  an  assignment,  the  court 
presumed  that  he  was  authorized,  ana  held  the 
plaintiffs  bound  by  his  acceptance.    Ibid. 

30.  New  York. — ^The  term  "process,"  in  the 
act,  includes  executions,  as  well  as  mesne  pro* 
cess.    Ibid. 

31.  New  York. — ^After  a  prisoner  has  been 
enlarffed  upon  a  limit  bond,  tne  sheriff  can  con- 
fine nim  again  only  on  the  bail's  becoming  in- 
sufficient. He  cannot  accept  a  surrender  of  him ; 
certainly  not  after  an  assignment  of  the  bond. 
Ibid. 

32.  Penns^rlvania. — ^The  bail  to  the  sheriff 
entered  special  bail;  on  being  excepted  to,  be 
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vefased  to  jastify.  whereupon  he  wa5  saed  on 
the  bail-bond,  ana  he  Barreodered  the  principal 
before  the  return  of  the  writ.  Hddj  That  the 
surrender  was  good,  and  the  bail  was  entitled  to 
reliefon  the  usual  temui.  Stockton  r^Thragmor- 
tofij  1  Baldwin's  C.  C.  R.  148. 

33.  Pennsylvania. — No  justification  of  bail  is 
necessary,  when  special  rail  is  entered  for  the 
purpose  of  a  surrender.    Ibid. 

34.  Bail  may  take  the  princimil  on  a  Sunday, 
or  in  another  state.  Joknson  v.  Tomkinsj  1  Bald- 
win's C.  C.  R.  577. 

35.  Pennsylvania. — ^If  the  defendant  be  dis- 
charged under  an  insolvent  law  of  the  state 
where  the  contract  is  made,  after  the  bail-bond 
has  been  assigned  to  the  plaintiff,  the  court  will 
not  order  an  exoneretur  to  be  entered  on  the 
bailjpiece.  Bosbyshell  v.  OpperUmmtTj  4  Wash. 
C.  (5.  R.  317. 

36.  By  the  Pennsylvania  practice,  filing  the 
declaration  before  the  return  of  the  writ,  is  not  a 
waiver  of  the  bail.  The  £ngltsh  rule  is  other- 
wise, unless  the  declaration  be  filed  de  bene 
esse.    Ibid. 

37.  The  undertaking  of  the  appearance  bail 
can  be  no  otherwise  fulfilled  than  by  the  defend- 
ant giving  special  bail,  if  so  ruled ;  and  that  bail 
jastifying,  il  excepted  to.    Ibid, 

38.  If,  instead  of  ruling  the  marshal  to  bring 
in  the  body  of  the  defendant,  the  plaintiff  accept 
an  assignment  of  the  bail  bond,  and  bring  a  suit 
thereon,  still  the  court  will  not  fix  the  appear- 
ance bail,  if  certain  terms  are  complied  with : 
one  of  which  is  the  defendant's  entering  special 
bail.    Ibid. 

39.  On  a  rule  on  the  plaintiff  to  show  his  cause 
of  action,  who  thereupon  filed  a  positive  aflidavit 
of  the  debt,  the  court  will  not  order  the  party 
making  the  affidavit  to  be  examined  on  oath  in 
court ;  no  ground  appearing  to  the  court  to  justify 
a  suspicion  that  the  debt  was  not  due.  Champion 
V.  Ross,  4  Wash.  C.  C.  R.  325. 

40.  The  court  will  not  relieve  the  appear- 
ance bail  upon  his  delivering  the  principal  in 
court,  unless  he  put  in  and  perfect  special  bail. 
Bosbyshell  v.  Oppenheimerj  4  Wash.  C.  C.  R. 
817. 

41.  Although  the  special  bail  may  deliver  up 
the  principal  at  any  lime  before  the  second  scire 
facias,  it  does  not  follow  that  the  appearance 
bail  may  do  it.  Their  engagements  are  of  a 
different  nature.    Ibid. 

42.  Where  the  defendant  is  discharged  under 
the  insolvent  law  of  the  state  where  the  debt 
was  contracted,  and  has  given  special  bail,  the 
court  will  order  an  exoneretur  to  be  entered  on 
the  bailpiece.  Richardson  v.  M^IntyrCj  4  Wash. 
C.  C.  R.  412. 

43.  If  the  special  bail  surrendered  the  princi- 

eil,  who  has  been  discharged  under  an  insolvent 
w,  the  court  will  discharge  the  principal  from 
custody.    Ibid. 

44.  Under  the  act  of  assembly  of  Virginia,  the 
defendant  may  enter  special  bail,  and  defend  the 
suit  at  any  time  before  the  entering  up  of  judg- 
ment, upon  a  writ  of  inquiry  executed;  and  the 
appearance  of  the  defendant,  or  the  entry  of 
special  bail,  before  such  judgment,  discharges 


the appeeiaQce  bail.  Bartle  v.  Colimanj  6  Wbetl 
475 ;  5  Cond.  Rep.  142. 

45.  If  the  defendant  does  not  appear,  or  gife 
special  bail,  the  appearance  bail  may  defend  tlie 
suit,  and  is  liable  to  the  same  judgment  as  the 
defendant  would  have  been  liable  to;  but  ihe 
defendant  cannot  appear  and  consent  to  a  refer- 
ence, the  report  and  iudgment  on  whieh  is  to 
bind  the  appeaninee  Dail  as  well  as  himself. 
Such  a  joint  judgment  is  erroneous,  and  will  be 
reversed  as  to  both.    Ibid, 

46.  District  of  Columbia.— The  bail  is  fixed 
by  the  death  of  the  principal  after  the  return  of 
the  ca.  sa.  and  before  the  return  of  the  scire 
facias;  and  the  bail  is  not  entitled  to  an  exonere- 
tur in  such  a  case.  Davidson  v.  Taylor^  12  Wheat. 
604 ;  6  Cond.  Rep^  660. 

47.  Ohio. — ^The  recognisance  of  special  bail 
being  a  part  of  the  proceedings  in  a  suit,  sod 
subject  to  the  reflation  of  the  -court,  the  na- 
ture, extent,  and  limitations  of  the  responsibility 
created  thereby,  are  to  be  decided,  not  oy  a  mere 
examination  of  the  terms  of  the  instrument,  bot 
by  a  reference  to  the  known  rules  of  the  court, 
and  the  principles  of  law  applicable  thereto. 
Whatever,  in  the  sense  of  these  rules  and  prin- 
ciples, will  eonstitute  a  discharge  of  the  liabilitj 
of^  the  special '  bail,  must  be  deemed  incloded 
within  the  purview  of  the  instrument,  as  modi 
as  if  it  were  expressly  stated.  Beers  et  d.  ▼. 
ffaughionj  9  Peters,  329. 

'  48.  By  the  rules  of  the  circuit  court  of  Ohio, 
adopted  as  early  as  January,  1808,  the  liability 
of  special  bail  was  provided  for  and  limited :  and 
it  was  declared,  that  special  bail  may  surreotier 
their  principal  at  any  time  before  or  after  jodg- 
ment  against  the  principal,  provided  soch  sor- 
render  shall  be  before  a  return  of  a  scire  faciu 
executed,  or  a  second  scire  facias  returned 
"  nihil"  against  the  bail.  And  this,  in  fact,  cod- 
stituted  a  part  of  the  law  of  Ohio,  at  the  time  the 
present  recognisance  was  given ;  the  same  having 
oeen  so  enacted  by  the  legislature.  ThiF  act  of 
the  legislature  of  Ohio  was  in  force  at  the  tine 
of  the  passage  of  the  act  of  congress  of  the  19tb 
of  May,  1828,  regulating  the  process  of  the  courts 
of  the  United  States,  in  the  new  states.:  and  roost 
therefore  be  deemed  as  a  part  of  the  <' modes  of 
proceeding  in  suits,"  and  to  have  been  adopted 
by  it ;  so  that  the  surrender  of  the  principal  with- 
in the  time  thus  prescribcnl  is  not  a  mere  matter 
of  favour  of  the  court,  but  is  strictly  a  matter  of 
legal  right.    Ibid, 

49.  It  is  not  strictly  true,  that  on  the  return  of 
^'non  est  inventus"  to  a  capias  ad  satisfaciendom 
against  the  principal,  the  bail  is  ^^  fixed,"  in  courts 
acting  professedly  under  the  common  Jaw,  and 
iodependentlY  of  statute.  So  much  are  the  pro- 
ceedings asainst  bail  deemed  a  matter  subject 
to  the  regulation  and  practice  of  the  court,  ibat 
the  court  will  not  hesitate  to  relieve  them  in  a 
summary  manner,  and  direct  an  exoneretur  to 
be  entered  in  cases  by  the  indulgence  of  iltf 
court,  by  giving  them  time  to  render  the  princi- 
pil  until  the  appearance  day  of  the  last  scire 
facias  against  them,  as  in  cases  of  strict  right 
Ibid. 

50.  When  bail  is  entitled  to  be  discharged, ex 
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iebito  justitiO)  they  may  not  only  apply  for  an 
exoneretar  by  way  of  summary  proceeding,  but 
they  may  plead  the  matter  a«  a  bar  to  the  suit, 
in  their  defence.  But  when  the  dischaige  is 
matter  of  indulgence  only,  the  application  is  to 
the  discretion  of  the  court;  and  an  exoneretur 
cannot  be  insisted  on,  except  by  way  of  motion. 
M. 

51.  When  the  party  is,  b^  the  practice  of  the 
court,  entitled  to  an  exoneretur  without  a  posi- 
tive surrender  of  the  principal,  according  to  the 
terms  of  the  recognisance;  he  !&  a  fortiori,  en- 
titled to  insist  on  it  by  way  of  defence,  when  he 
is  entitled,  ex  debito  justitiee,  to  surrender  the 
principal.    Ibid* 

52.  The  doctrine  is  fully  established,  that 
where  the.  principal  would  be  clearly  entitled  to 
an  immediate  ana  unconditional  discharge,  if  he 
had  been  surrendered,  there  the  bail  are  entitled 
to  relief  by  entering  an  exoneretur  without  any 
surrender.  And,  a  fortiori^  this  doctrine  will 
apply,  when  the  law  prohibits  the  party  from 
being  imprisoned  at  all,  and  where  by  the  posi- 
tive operation  of  law  the  surrender  is  preyented. 
Ibid. 

53.  Where  bail  has  been  fixed  before  the  dis- 
charge of  the  principal  under  the  insolvent 
kwK  such  a  discnarge  will  have  no  efTect  on  the 
liability  of  the  bail.  If  the  discharge  had  been 
before  the  bail  was  fixed,  it  might  have  been  a 
question  whether  the  bail  had  been  discharged 
under  the  rule  laid  down  by  the  supreme  court 
in  the  case  of  Beers  v,  Haughton,  9  Peters,  329. 
Lyon  V.  Auchincloss  tf  Co,^  12  Peters,  239. 

54.  When  the  defendants  in  a  judgment  are 
liable  to  be  imprisoned,  having  been  released 
under  the  insolvent  laws  of  a  state,  the  special 
bail  is  not  bound  to  surrender  them  in  his  dis- 
charge. Beers  et  d.  v.  Haughton^  1  McLean, 
C.C.  R.  231.' 

55.  To  an  action  on  the  recognisance  of  bail, 
he  may  plead  the  dischaige  of  his  principal. 
Ibid, 

56.  To  hold  to  bail,  an  affidavit,  under  the 
statute  of  Illinois,  must  state  more  than  the  be- 
lief of  affiant,  or  the  legal  import  of  the  obliga- 
tion on  which  the  action  is  founded.  Wright 
etd.  y.CogswelL  1  McLean,  C.  C.  R.  471. 

57.  The  act  or  the  20th  Februarjr,  1839,  which 
adopted  the  state  laws  in  regard  to  imprisonment 
of  debtors,  took  immediate  efiect,  as  well  in 
suits  pendine,  as  in  other  cases,  ^rnw,  Sher- 
wod  ^  Co.  v.munroe  et  d.,  1  M'Lean,  C.  C.  R.  528. 

58.  This  law  relates  to  the  remedy ;  and 
under  it,  where  appearance  bail  had  been  given, 
the  defendant  on  motion  may  be  discharged  on 
common  bail.     Ibid. 

59.  Where  a  cause  is  removed  from  a  state 
court  to  the  circuit  court  of  the  United  States, 
under  the  judiciary  act  of  1789,  section  12,  Stat- 
utes at  Large,  vol.  I.  p.  79,  and  special  bail  is 
given ;  if  the  bail  afterwards  seek  to  surrender 
the  principal,  it  should  be  done  in  open  court, 
and  not  by  a  commitment  to  jail,  according  to 
the  local  laws  of  the  state.  But  if  the  principal 
is  so  committed,  the  circuit  court  will,  upon  the 
petition  of  the  bail,  grant  a  writ  of  habeas  corpus 
to  bring  the  oarty  into  court,  to  be  surrendered 


in  discharge  of  his  bail.    C(mutoek  r.SeagraveSj 
1  Story,  C.  C.  R.  546. 

3.  Bail  in  Admiralty^  and  in  Prize  Causes. 

60.  Where  the  court  of  admiralty  has  parted 
with  the  possession  of  the  property  upon  nail  or 
stipulation,  and  it  is  necessary  for  the  purposes 
of  justice  to  retake  the  property  into  the  custody 
of  the  court,  the  proper  process  against  any  per- 
son not  a  party  to  the  stipulation,  but  who  is 
alleged  to  Jhave  the  actual  or  constructive  pos- 
session, is  a  monition,  and  not  an  execution  in 
the  first  instance.  The  Gran  Para^  10  Wheat. 
497 ;  6  Cond.  Rep.  199. 

61.  Wherever  a  stipulation  is  taken  in  an 
admiralty  suit  for  property  subjected  to  legal 

S recess  and  condemnation,  the  stipulation  is 
eemed  a  mere  substitute  for  the  toing  itself; 
and  the  stipulators  are  liable  to  the  exercise  of 
all  those  authorities  on  the  part  of  the  court, 
which  it  could  properly  exercise  if  the  thing 
was  in  custody.  The  Falmyroj  12  Wheat.  1 ; 
6  Cond.  Rep.  307. 

62.  Regularly  there  should  be  no  delivery  of 
prize  property  on  bail,  until  after  a  hearing  of 
the  cause,  and  in  most  cases  a  sale  is  preferable 
to  an  appraisement.  Gammell  t.  akinnerj  2 
Gallis.  C.  C.  R.  45 ;  The  George,  2  Gallis.  C.  C.  R. 
249. 

63.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value  on  the  delivery  of  the  goods  to 
the  claimant.  Afterwards  tne  libel  was  by 
amendment  changed  to  an  information,  and  the 
goods  were  condemned.  On  an  application  for 
an  attachment  against  the  obligors  in  the  bond, 
it  was  held  that  although  the  case  was  not 
regularly  within  the  89th  section  of  the  collec- 
tion law,  yet  a  compliance  with  the  stipulations 
in  the  bond  might  oe  enforced  by  attachment 
against  the  obligors.  U.  8.  v.  Four  Part  Pieces 
of  Woollen  Cloth,  1  Paine,  435. 

64.  And  the  court  held  that  it  made  no  difi^er- 
ence  that  the  obligors  were  only  sureties,  and 
had  not  themselves  received  the  goods.    Ibid. 

65.  If  the  claimant  is  not  a  party  on  the  bond, 
all  the  obligors  are  to  be  deemed  principals. 
Ibid. 

66.  The  bond  Mras  taken  in  the  district  court 
of  New  York,  and  under  the  statute  dividing 
the  district,  the  proceedings  were  transferred  to 
the  district  court  of  the  northern  district,  and  by 
a  subsequent  statute  to  this  court,  where  the 
condemnation  took  place.  The  condition  of  the 
bond  was  to  pay  the  appraised  value  of  the 
goods  into  the  district  court,  if  they  should  be 
condemned  in  that  court.  Held,  that  a  con- 
demnation in  this  court  had  the  same  efTect  to 
forfeit  the  bond.    Ibid. 

67.  In  prize  causes,  before  a  hearing,  the 
property  is  never  delivered  on  bail,  unless  by 
consent.  If  it  is  perishable,  the  proper  remedy 
is  by  an  appraisement  ana  sale;  and  in  like 
manner  the  conn  will  decree  a  sale,  pending  the 
proceedings,  for  any  other  justifiable  cause. 
After  a  hearing,  the  property  may,  in  the  dis- 
cretion of  the  court,  oe  delivered  on  bail.  In 
cases  ordered  for  further  proof,  a  delivery  on 
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the  capital  stock  as  was  owned  by  the  state  in 
ihe  Bank  of  Kentucky:  and  as  the  treasurer 
received  those  moneys  he  was  required  to  pay 
them  into  the  bank.  The  bank  had  authority  to 
receive  money  on  deposit,  to  make  loans  on  good 
personal  security,  or  on  mort£;age,  and  was  pro- 
hibited increasing  its  debts  beyond  its  capital. 
Limitations  were  imposed  on  loans;  and  the 
accommodations  of  the  bank  were  apportioned 
among  the  different  counties  of  the  state.  The 
bank  was^  by  a  subsequent  act,  authorized  to 
issue  three  millions  of  dollars;  and  the  dividends 
of  the  bank  were  to  be  paid  to  the  treasurer  of 
the  state.  The  notes  of  the  bank  were  issued 
in  the  common  form  of  bank  notes,  in  which  the 
bank  promised  to  pay  to  the  bearer,  on  demand, 
the  sum  stated  on  the  face  of  the  note.  The 
pleadings  excluded  the  court  from  considering, 
that  any  part  of  the  capital  had  been  paid  by 
the  state;  but  in  the  argument  of  the  case  it 
was  stated,  and  not  denied,  that  all  the  notes 
which  had  been  issued,  and  payment  of  which 
had  been  demanded,  had  been  redeemed  by  the 
bank.  By  an  act  of  the  legislature  of  Kentucky, 
it  was  required  that  the  notes  of  the  bank  should 
be  received  on  all  executions,  by  plaintiffs ;  and 
if  they  failed  to  endorse  on  such  executions, 
that  they  would  be  so  received,  further  proceed- 
ings on  the  judgment  were  delayed  for  two 
years.  The  Bank  of  the  Commonwealth  of  Ken- 
tucky instituted  a  suit  against  the  plaintiffs  in 
error,  on  a  promissory  note,  for  which  the  notes 
of  the  bank  had  been  given,  as  a  loan,  to  the 
drawers  of  the  note.  The  defendants  in  the  suit 
claimed,  that  the  note  given  by  them  was  void, 
as  the  same  was  given  for  the  notes  of  the  bank, 
which  were  <<  bills  of  credit,"  issued  by  the 
state  of  Kentucky,  against  the  provisions  of  the 
constitution  of  the  United  States,  which  prohi- 
bits the  issuing  of  '^  bills  of  credit"  by  the  states 
of  the  United  States ;  and  that  the  act  of  the 
legislature  of  Kentucky,  which  established  the 
bank,  was  unconstitutional  and  void.  By  the 
court  * — The  act  incorporating  the  Bank  of  the 
Commonwealth  of  Kentucky  was  a  constitutional 
exercise  of  power  by  the  state  of  Kentucky; 
and  the  notes  issued  by  the  bank  are  not  "  bills 
of  credit,"  within  the  meaning  of  the  constitu- 
tion of  the  United  States.    Ibid. 

8.  Congress  has  power  to  incorporate  a  bank. 
ii^Cidloeh  V,  The  State  of  Maryland^  4  Wheat. 
316;  4  Cond.  Rep.  400. 

9.  The  17th  section  of  the  act  incorporating 
the  Mechanics^  Bank  of  Alexandna,^  providing 
that  <^all  bills,  bonds,  notes,  and  every  other 
contract  or  engagement  on  behalf  of  the  corpora- 
tion, shall  be  signed  by  the  president,  and  coun- 
tersigned by  the  cashier ;  and  the  funds  of  the 
corporation  shall  in  no  case  be  liable  for  any 
contract  or  engagement,  unless  the  same  shall 
be  signed  and  countersigned  as  aforesaid ;"  does 
not. extend  to  oontracts  and  undertakings  im- 

Slied  at  law.    Mechanics^  Bank  of  Alexandria  v. 
^ank  of  Columbia^  5  Wheat.  328;  4  Cond.  Rep. 
666. 

10.  The  legislature  of  a  state  may  inipose  a  tax 
on  the  capital  stock,  dividends,  &c.,  of  a  bank 
incorporated  by  law,  unless  it  be  expressly  pro- 


vided that  the  bank  shall  be  exempt  from  taxes. 
Providence  Bank  Y.Billings,  4  Peters,  514. 

11.  If  a  bank  note  is  divided,  and  one-half  of 
it  lost,  the  boi)a  fide  holder  of  the  half  which  is 
produced  is  entitled  to  payment  of  its  amount, 
on  proving  the  loss  of  the  part,  or  accounting  for 
the  mutilated  appearance  of  that  which  is  pro- 
duced. Bidlet  V.  The  Bank  of  Pettnsylvania^  2 
Wash.  C.  C.  R.  172. 

12.  Upon  general  principles  of  law,  a  man 
does  not  lose  his  right  to  real  or  personal  pro- 
perty, or  to  choses  in  action,  by  losine  the  e?i- 
dence  of  it.  Such  loss  may  be  supplied  by  parol 
evidence  of  the  contents  of  the  paper,  it  it  be 
the  best  evidence  the  nature  of  the  case  wili 
admit.     Ibid. 

13.  The  payor  of  an  instrument  which  passes 
by  delivery,  and  which  is  alleged  to  be  lost,  may 
require  the  claimant  to  account  for  its  loss;  or 
if  it  be  mutilated,  to  account  for  the  same,  and 
to  prove  that  he  came  iairly  into  possession  of  it. 
Ibtd. 

14.  The  holder  of  the  part  wbich  was  lost  or 
stolen,  and  which  has  afterwards  been  found, 
takes  it  from  the  finder  or  robber,  subject  lo 
every  defence  which  could  have  been  legally 
made  against  the  finder  or  robber.    Ibid. 

15.  A  bank  holding  the  bank  bills  of  another 
bank,  and  demanding  payment  of  the  same,  at 
the  Ixinking-house  of  tae  latter,  is  not  boooa  to 
receive  its  own  bills  in  payment,  but  may  de- 
mand specie.  A  fortiori,  it  is  not  bound  to  receire 
other  bank  bills  or  a  draft  in  payment.  Suffdk 
Bank  v.  Lincoln  Bankj  3  Mason's  C.  C.  R.  !• 

16.  A  bank  is  bound  to  keep  its  money  count- 
ed, or  weighed,  or  to  employ  servants  sufficient 
to  count  it  or  weigh  it.  so  as  to  pay  all  demands 
made  within  the  usual  bank  hours.    Ibid. 

17.  The  holder  of  bank  bills  is  not  obliged  to 
take  foreign  gold,  or  coin,  at  the  bank  count,  hot 
the  payment  must  be  by  weight.    Ibid. 

18.  The  holder  of  bank  bOIs  is  entitled  to  be 
paid  in  specie  the  amount  of  the  bilis)  upon  a 
aemand  w^ithin  the  usual  banking  hours  of  the 
bank.    Ibid. 

19.  An  incorporated  bank  divided  three-fourihs 
of  its  capital  stock,  before  the  expiration  of  its 
charter,  among  the  stockholders,  without  pro- 
viding funds  which  were  sufficient  ultimately  to 
pay  its  outstanding  bank  notes.  It  was  held, 
1.  That  the  capital  stock  was  a  trust  fund  for  the 
payment  of  the  bank  notes,  «ind  might  be  foliov- 
ed  into  the  hands  of  the  stockholders.  2.  That 
a  bill  in  equity  for  such  nurpose  might  be  main- 
tained by  some  of  the  holders  of  the  bank  notes, 
a^inst  some  of  the  stockholders,  the  impossi- 
bility of  bringing  all  before  the  court  being  suffi- 
cient to  dispense  with  the  ordinary  rule  of 
making  all  parties  in  interest  parties.  3.  That 
in  such  case,  the  decree  against  the  stockholders 
before  the  court  should  be  only  for  the  contHba- 
tory  share  of  the  debt,  in  the  proportion  which 
the  stock  held  by  them  bore  to  the  whole  capital 
stock.  4.  That  the  holder  of  bank  notes,  payable 
to  bearer,  is  not  an  assignee  of  a  chose  in  actioD, 
within  the  11th  sec.  of  the  judiciary  act  of  17S9, 
ch.  20,  limiting  the  jurisdiction  of  the  circuit 
court.  Wood  v.  Dummer,  3  Mason's  C.  C.  R.  308. 
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SO.  In  a  suit  brought  by  the  President,  Direo* 
ton,  and  Company  of  the  Bank  of  the  United 
StatM)  upon  a  bond  given  to  the  beak  to  secure 
the  faithlul  performance  of  the  datiea  of  one  of 
its  cashiers,  evidence  of  the  execution  of  the 
bond,  and  of  its  aporoval  by  the  board  of  direc- 
tors, f acoordinff  to  toe  rules  and  reflations  con- 
takied  in  the  charter  of  the  bank,)  is  admissible, 
noCirithstanding  there  was  no  record  of  such 
SMHOval  j  and  the  plaintiff  may  prove  the  foct 
01  sach  af^roval  by  the  board,  by  presumptive 
sfidenoe,  m  the  samemananras  such  fact  might 
be  proved  in  the  case  of  private  person^  not  act- 
ing as  a  corporation,  or  as  the  agent  of  a  corpom* 
tioo.  Bank  oftkx  U.S,  v.  Dmdridfgty  12  Wheat. 
64;  6  Cond.  Rep.  440. 

21.  Where,  in  such  a  oase^  the  cashier  is  duly 
^pointed  and  permitted  to  act  in  his  office,  for 
a  long  time,  unaer  the  sanction  of  the  directors, 
it  is  not  necessary  tlat  his  official  bond  shoula 
be  accepted  by  the  board  of  directors  as  8atis*> 
&otory,  aocordmg[  to  the  terms  of  the  charter,  in 
order  to  enable  mm  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  sureties  responsible 
for  the  non-performance  of  those  duties.  The 
charter  and  the  by-laws  are  to  be  considered,  in 
this  respect,  as  directory  to  the  board ;  and  not 
at  conditions  precedent.    JM^  64,  8 1. 

22.  Banks,  and  other  oommeroiaJ  corporations, 
inay  bind  themselves  by  the  acta  of  their  au- 
thorized officers  and  agents,  without  the  oorpomte 
isal.  FUckMT  v.  Bank  U.  8^  B  Wheat.  338;  6 
Cond.  Rep.  467. 

23.  A  cashier  of  a  bank  has,  prima  facie,  au« 
thority  to  endorse,  on  behalf  of  the  bank,  nego- 
tiable secaritiee  nekl  by  it  If  there  be  any 
lestrietion  of  his  authority,  it  must  be  proved  by 
the  bank.  Wild  v.  Baiuk  of  Passamaquoddjff  8 
Mason's  C.  C.  R.  605. 

24.  The  statute  of  limitations  of  New  Hamp* 
shire  (which  is  in  this  respect  a  transcript  of  21 
Jac.  I.  ch.  16)  does  not  appl^  as  a  bar  to  an  a<^ 
tion  of  debt  upon  the  provision  of  the  statute 
making  the  stockholders  of  a  bank  liable  to  the 
holder  of  bills;  for  it  is  not  founded  on  any  oon* 
tract  or  lending  without  speoiolty.  Bultard  v. 
M2,  1  Mason's  G.  C.  R.  243; 

25.  The  fourth  section  of  the  act  of  limitations 
of  Viiginia,  limiting  the  right  of  action- in  certain 
sues  to  five  years  after  the  action  accrued,  ajp- 
plies  as  well  to  corpomttons  as  to  individuals. 
That  section  has  referenoe  not  to  the  character 
of  the  plaintiff,  but  to  the  nature  of  the  aotiom 
Tk€  Bank  oftki  U.  S.  v.  M^KemMf  8  Brockenb. 
C.  a  R.  393. 

26.  A  note  was  disotOBled  at  dw  BianehBank 
of  the  United  States  at  Richmond,  and  after  it 
arrived  at  maturity,  was  ngoiarly  protested  for 
non-payment.  Ak  aetion  on  the  ease  being 
brought  by  the  bank  againsi  the  endorser,  to  r»> 
cover  the  amount  ef  the  note,  more  than  five 
years  from  the  date  ef  tbepietes^  the  defendant 
leaded  the  aet  of  hmita&ona.  HM.  That  the 
light  of  action  is  bailed  by  the  lapse  or  time,  the 
pbint^a  not  being,  in  the  senee  of  the  saving  of 
the  aet,  '<  beyond  the  sea^  or  out  of  the  country." 
The  eontraet  having  been  made  in  Riehmond,  in 
their  haokiag-hottse  these^  between  the  president 


and  directors  of  the  branch  bank  and  the  defends 
ant.  the  fact  of  there  being  an  office  of  discount 
ana  deposit  of  the  Bank  of  the  United  States  in 
Richmond,  and  of  the  residence  of  the  president 
and  directors  of  the  branch  being  fixed  thers^ 
must  be  considered,  with  reference  to  this  con- 
tract, as  fixing  the  residence  of  the  corporation 
itseu  in  Richmond^  and  not  in  Philadelphia,  so 
far  as  the  saving  of  the  act  applies  to  the  locality 
of  the  plaintiff.    Ibid. 

27.  It  is  not  usury  for  a  bank  to  deduct  the 
interest  from  the  amount  of  a  note  at  the  time 
of  its  being  discounted.  FUckner  v.  Tht  Book 
ijftk^  U.  8.,  8  Wheat.  338 ;  6  Cond.  Rep.  467. 

28.  One  gave  a  bond,  with  sureties,  to  the 
fienk  of  the  United  States,  conditioned  that  he 
should  faithfully  perform  the  duties  of  ca^er 
of  their  office  ol  discount  and  deposit  at  Middle- 
town<  during  the  term  he  should  hold  said  office. 
The  iNuik  at  Philadelphia,  hearing  that  he  had 
been  guilty  of  a  gross  breach  of  trust,  by  a  reso* 
Intion  passed  on  the  27th  of  October,  1820,  sue* 
pendea  him  from  office  till  the  further  pleasure 
of  the  board,  and  directed  the  property  of  the 
bank  to  be  taken  out  of  his  hands.  This  resolu* 
tion  was  communicated  to  the  cashier,  and  car* 
ried  into  effect  on  the  30th  day  of  the  same 
month.  Held,  That  the  suspension  did  not  take 
effect  instanter  on  the  27tn,  but  on  the  30th. 
when  it  was  made  known  to  the  cashier;  ana 
that  until  then,  he  was  cashier  within  the  letter 
of  the  bond,  and  the  sureties  liable  for  his  acts. 
Bank  of  U.  8.  v.  Magill^  Paine's  C.  C.  R.  661. 

29.  Had  the  resolution  been  to  remove  the 
cashier  from  office,  it  would  have  taken  effect, 
and  the  sureties  been  dischaiged  from  their 
liabilities  from  the  time  of  its  passage.    Ibid, 

30.  The  resolution  was  sent  by  mail,  and  re» 
ceived  by  the  president  of  the  office  at  Middle* 
town,  on  the  morning  of  Sunday,  the  29th.  Heldf 
That  its  not  being  communicated  on  that  day 
was  not  such  a  want  of  diligence  as  would  dis- 
charge the  sureties  from  their  liability  for  fmuds 
committed  by  the  cashier  on  that  day.    JBrid. 

31.  Upon  a  bank  note  pa)'ab]e  to  W.  Pitt,  or 
bearer,  tne  circuit  court  has  jurisdiction  to  en- 
force payment  in  favour  of  a  holder  who  is  a 
citizen  of  another  state;  although  it  is  not  shown 
that  W.  Pitt  is  a  fictitious  pjersoiK  or  a  citizen  of 
another  state :  the  prohibition  of  the  act  of  the 
24th  September,  1789,  ch.  20,  sec.  11,  does  not 
apply  to  such  a  note.  jMlard  v.  Bell,  1  Mason's 
C.  C.  R.  243. 

32.  Debt  lies  in  favour  of  a  holder  of  a  disho* 
noured  bank  note,  against  a  stockholder  in  the 
bank,  to  recover  tne  amount  of  the  note,  under 
the  provisions  of  a  bank  charter,  making  the 
stockholders  personally  Hable  for  such  note,  in 
such  case.    Aid, 

33.  A  bank  note  payable  to  W.  Pitt,  or  bearery 
is  in  effect  payable  to  the  bearer,  as  between 
any  bona  fide  holder  and  the  bank ;  such  holder 
is  to  be  deemed  the  bearer,  to  whom  the  bank 
is  originally  liable.    Ibid, 

34.  The  deposit  of  a  bill  in  one  bank,  to  be 
transmitted  to  another  for  collectionj  is  a  com- 
mon usage,  of  great  public  convenience  j  and 
the  duty  of  a  bank,  receiving  such  a  bill  for  col- 
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lection,  is  precisely  the  same,  whoever  may  be 
the  owner  thereof;  and  if  it  was  unwilling  to 
undertake  the  collection  without  precise  infor- 
mation on  the  subject,  the  duty  ought  to  have 
been  declined.  The  Bank  ofWashingjion  v.  Trip- 
Utt  ifNeaUj  1  PeterS)  30. 

35.  The  mere  receipt  by  the  officers  of  a  new 
bank,  of  the  bills  of  an  old  bank  of  the  same 
yalue,  and  paying  out  the  same  bills,  does  not 
make  the  new  bank  responsible  to  pay  all  the 
bills  of  the  old  bank.  BelhiDS  v.  HaUoukll  and 
Augusta  Bank,  2  Mason's  C.  C.  R.  31. 

36.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  bank,  whose  charter 
was  expiring,  the  new  bank  is  not  responsible 
for  the  notes  of  the  old  bank,  although  the  major 
part  of  the  stockholders  may  be  the  same  in  each 
Dank.    Ibid, 

37.  An  agreement  by  the  president  and  cashier 
of  the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  liable 
on  his  endorsement,  does  not  bind  the  bank.  It 
is  not  the  duty  of  tne  cashier  and  president  to 
make  such  contracts ;  nor  have  they  the  power 
to  bind  the  bank,  except  in  the  discharge  of  their 
ordinary  duties.  All  aiscounts  are  made  under 
the  authority  of  the  directors,  and  it  is  for  them 
to  fix  any  conditions  which  may  be  proper  in 
loaning  money.  Bank  of  ike  U.S.  y.  Dunn,  6 
Peters,  61. 

BANK  OF  ALEXANDRIA. 

1.  Suits  brought  by  the  Bank  of  Alexandria, 
upon  promisBory  notes  made  negotiable  in  that 
bank,  are  entitled  to  trial  at  the  return  term  of 
the  writ.  Young  y.  The  Bank  of  Alexandria,  4 
Cranch,  384;  2  Cond.  Rep.  150. 

2.  The  Bank  of  Alexandria  may,  under  the 
charter  of  the  bank,  maintain  an  action  against 
the  endorser  of  a  promissory  note  made  negotia- 
ble in  that  bank,  without  first  suing  the  maker, 
or  proving  him  insolyent,  according  to  the  law 
of  Virginia;  although  the  endorsement  was  for 
the  accommodation  of  the  maker :  and  notwith- 
standing that  in  Virginia  the  implied  contract  of 
the  endorser  of  a  promissory  note,  by  the  general 
understanding  of  the  country,  is^  tlutt  he  will  pay 
the  debt,  if,  by  due  diligence,  it  cannot  be  ob- 
tained from  the  maker.    Ibid. 

3.  If  the  case  shows  that  the  bank  receiyed 
this  note  under  an  understanding  that  it  was 
subject  to  the  rules  which  goyera  mland  bills  of 
exchange,  then  it  would  seem  reasonable,  in  the 
case  of  notes  actually  negotiated  with  them,  to 
imply,  from  the  act  of  endorsement,  an  under- 
taking conformable  to  that  usage.    Ibid. 

4.  A  subsequent  board  of  directors  of  a  bank 
is  to  be  considered  as  knowing  all  the  circum- 
stances communicated  or  known  to  a  preyious 
board.  The  Mechatvics^  Bank  of  Alexarhdria  y. 
Louisa  and  Maria  Seton,  1  Peters,  309. 


BANK  OP  THE  UNITED  STATES. 

1.  If  the  end  be  legitimate,  and  within  the 
•cope  of  the  constitution,  all  the  means  which 


are  appropriate,  which  are  plainl}]  adapted  to 
that  end,  and  which  are  not  prohibited,  may  be 
constitutionaUy  employed  to  carry  it  into  effect. 
M^Culloch  y.  The  Slate  of  Maryland,  4  Wheat. 
316;  4  Cond.  Rep.  466. 

2.  There  is  nothing  in  the  constitution  of  the 
United  States  similar  to  the  articles  of  confede- 
ration, which  exclude  incidental  or  implied 
powers.    Ibid. 

9.  Congress  has  power  to  incorporate  a  bank ; 
and  the  act  of  the  10th  of  April,  1816,  ch.  44,  to 
<'  mcorporete  the  subscriben  to  the  Bank  of  the 
United  States,"  is  a  law  made  in  pursuance  of 
the  constitution.    Ibid. 

4.  The  goyernment  of  the  Union  is  a  goyem- 
ment  of  the  people :  it  emanates  from  them,  its 
powers  are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  benefit. 
The  goyernment  of  the  Union,  though  limited  in 
its  powers^  is  supreme  within  its  sphere  of  ac- 
tion ;  and  its  laws,  when  made  in  pursuance  of 
the  constitution,  lorm  the  supreme  law  of  the 
land.    Ibid. 

5.  The  power  of  establishing  a  corporation  is 
not  a  distinct  soyereign  power,  or  end  of  goyern- 
ment, but  only  the  means  of  carrying  into  effect 
other  powers  which  are  soyereign.  Whenerer 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powere  giyen  by  the  constitution  to 
the  coyernment  of  the  Union,  it  may  be  exer- 
cised by  that  goyernment.    Ibid. 

6.  If  certain  means  to  carry  into  effect  any  of 
the  powere  expressly  giyen  by  the  constitutioo 
to  the  goyernment  of  the  Union,  be  an  appro* 
priate  measure,  not  prohibited  by  the  constitu- 
tion, the  deme  of  its  necessity  is  a  question  of 
le^slatiye  discretion,  not  of  judicial  cognisance. 
Ibtd. 

7.  The  Bank  of  the  United  States  has,  consti- 
tutionally, a  right  to  establish  its  branches,  or 
offices  of  discount  and  deposit,  within  any  state. 
Ibid. 

8.  The  state  within  which  such  branch  may 
be  established,  cannot,  without  yiolating  the 
constitution,  tax  that  branch.    Ibid. 

9.  The  state  goyemments  haye  no  risht  to  tax 
any  of  the  constitutional  means  eroj^oyed  by 
the  goyernment  of  the  Union  to  execute  its  con- 
stitutional powere.    Ibid. 

10.  The  states  haye  no  power,  by  taxation,  on 
otherwise,  to  retard,  impeae,  burthen,  or  in  any 
manner  control  the  operations  of  the  constitn- 
tional  laws  enacted  by  oonffress,  to  carry  into 
effect  the  powere  yested  in  the  national  goyern* 
ment.  This  principle  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  Bank  of  the 
United  States,  in  common  with  the  other  real 
property  in  a  particular  state }  nor  to  a  tax  im- 
posed on  the  proprietary  interest  which  the  citi 
zens  of  that  state  may  hold  in  this  institution^  in 
common  with  other  property  of  the  same  de- 
scription throughout  tne  state.    Ibid. 

11.  A  state  cannot  tax  the  Bank  of  the  United 
States:  and  any  attempt  by  the  ofiicere  or  agents 
of  the  state  to  enforce^  against  the  property  of 
the  bank,  a  law  imposing  such  tax,  may  be  re- 
strained by  injunction  from  the  circuit  court  of 
the  United  States.     Osbom  «t  d.  y.  Bank  ^ 
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tkt  United  States,  9  Wheat.  773  -,  6  Cond.  Rep. 
741. 

12.  The  Bank  of  the  United  States  has  a  right 
to  soe  in  the  courts  of  the  United  States.    iSid, 

13.  The  act  to  incorporate  the  snbsoribers  to 
the  Bank  of  the  United  States,  of  April  10, 1816, 
eh.  44,  (6  L.  U.  S.  35,)  g[iyes  to  the  cireait  courts 
of  the  United  States  jurisdiction  of  all  suits 
bioiight  by  or  against  the  bank.    Ibid. 

14.  The  clause  in  the  act  of  incorporation  of 
the  Bank  of  the  United  States,  which  authorizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 
by  the  third  article  of  the  constitution  of  the 
United  States,  which  declares,  "that  the  judicial 
power  ^all  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall 
be  Riade  under  their  authority.''    Urid, 

15.  The  circuit  courts  of  the  United  States 
hare  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  l»nk  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder^  together  with  private  in- 
diyidoals,  who  are  citizens  of  the  same  state 
with  some  of  the  stockholders  of  the  Bank  of 
the  United  States.  Bank  of  the  United  States  t. 
Planter's  Bank  of  Georgia,  9  Wheat.  904 ;  6 
Cond.  Rep.  794. 

16.  The  Bank  of  the  United  States  may  sue 
m  the  circuit  courts  as  endorsee  or  bearer  of  a 
promissory  note,  although  the  original  payee  or 
endorser  could  not  sue  in  those  courts,  being  a 
citizen  of  the  same  state  with  the  defendant : 
sach  a  case  is  not  within  the  eleyenth  section  ot 
the  judiciary  act  of  September  24.  1789^  ch.  20, 
which  was  merely  a  limitation  on  tne  jurisdiction 
conferred  by  that  act.    Ibid, 

17.  A  corpomtion  can  only  appear  by  attorney : 
and  the  attorney  must  receive  the  authority  or 
the  corporation,  to  enable  him  to  represent  it. 
Ibid. 

18.  When  a  government  becomes  ajpartner  in 
any  tradine  companjr,  it  divests  itself,  so  far  as 
oonoems  the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  ot  communicating  to  it  its  pri* 
yileges  and  prerogatives^  it  descends  to  a  level 
with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  asso- 
ciates^  and  to  the  business  which  is  to  be  trens*> 
acted.  Thus,  many  states  who  hftve  an  interest 
in  banks,  are  not  suable  in  their  courts,  yet  they 
never  exempt  the  corporation  from  being  sued. 
Ibid* 

19.  As  a  member  of  a  corporation,  a  govern* 
ment  never  exercises  its  sovereignty.  It  acts 
merely  as  a  corporation,  and  exercises  no  other 
power  in  the  management  of  the  afTairs  of  the 
corporation^  than  are  expressly  given  by  the  in- 
oorporeting  act.    Ibid. 

20.  In  a  suit  brought  by  the  Bank  of  the 
United  States  upon  a  £>nd  given  to  the  bank  to 
secure  the  faitoful  performance  of  the  official 
duties  of  a  cashier,  evidence  of  the  execution 
of  the  bond,  and  of  its  approval  by  the  board  of 
directors,  (according  to  tne  rules  and  regula- 
tions contained  in  the  charter  of  the  bank,)  is 
admissible,  notwithstanding  there  was  no  record 

Vol.  I.— -19 


of  such  approval ;  and  the  plaintiff  may  prove 
the  fact  of  such  approval  by  the  board  by  pre- 
sumptive evidence,  in  the  same  manner  as  such 
fact  might  be  proved  in  the  case  of  private  per- 
sons not  acting  as  a  corporation,  or  as  the  agents 
of  a  corporation.  Bank  of  the  United  States  v. 
Dandridge  et  al.,  12  Wheat.  64;  6  Cond.  Rep. 
440. 

21.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  office  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  shoula 
be  accepted  b^  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  securities  responsible 
for  the  non-performance  of  those  duties:  the 
charter  and  by 'laws  are  to  be  considered,  in  this 
respect,  as  directory  to  the  board,  and  not  as 
conditions  precedent.    Ibid, 

22.  The  charter  of  the  Bank  of  the  United 
States  forbids  the  taking  of  a  greater  rate  of  in- 
terest than  six  per  centum,  but  it  does  not  de- 
ckire  a  contract  on  which  a  greater  interest  has 
been  taken  or  reserved,  to  be  void.  Such  a  con- 
tract is  void  upon  geneml  principles.  Courts  of 
justice  are  instituted  to  carry  into  effect  the  laws 
of  a  country,  and  they  cannot  become  auxiliary 
to  the  violation  of  those  laws.  There  can  be  no 
civil  right  where  there  can  be  no  legal  remedy ; 
and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal.  Bom  of  the  United  States  v. 
Owens22  Peters,  538. 

23.  The  Branch  Bank  of  the  United  States,  at 
Lexington,  Kentucky,  discounted  a  promissory 
note,  reserving  interest  thereon,  at  tne  rate  of 
six  per  centum  per  annum,  it  being  agreed  that 
the  owner  of  the  note  should  receive  the  pro- 
ceeds of  the  discount  in  notes  of  the  Bank  of 
Kentucky,  at  their  nominal  value,  although  the 
same  were  at  the  time  of  no  greater  current 
value  than  (ifty-four  per  cent,  of  the  said  nominal 
value.  Held,  that  the  contract  was  usurious, 
and  void ;  and  that  the  bank  could  not  recover 
of  any  of  the  parties  to  the  discounted  note.  A 
fraud  upon  a  statute  is  the  violation  of  a  statute. 
Ibid,  627.    See  post.  27  and  32. 

24.  A  profit  made,  or  loss  imposed  on  the 
necessities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where  the 
treaty  is  for  a  loan,  and  the  capital  is  to  be  re- 
turned at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to 
be  a  violation  of  those  laws  which  limit  the 
lender  to  a  specific  rate  of  interest.  According 
to  this  principle,  the  lender  in  the  case  before 
the  oourt  has  taken  forty-six  per  cent,  for  three 
years,  at  the  rate  of  about  fifteen  per  cent,  per 
annum  above  his  prescribed  interest.  This  is 
contrary  to  the  provisions  of  the  charter  of  the 
Bank  of  the  United  States,  and  against  law. 
Ibid,  537. 

25.  Reserving  interest  as  discount,  is  the  same 
as  taking  the  same ;  since  it  cannot  be  permitted 
by  law  to  stipulate  for  the  receipt  or  reservation 
of  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  courts  are  called  upon 
to  inflict  penalties  upon  the  lender,  whether  ia 
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lection,  is  precisely  the  same,  whoever  may  be 
the  owner  thereof;  and  if  it  was  unwilling  to 
undertake  the  collection  without  precise  infor- 
mation on  the  subject,  the  duty  ought  to  have 
been  declined.  The  Bank  of  Washington  v.  Trip- 
Utt  4*  Neale,  1  Peters,  30. 

35.  The  mere  receipt  by  the  officers  of  a  new 
bank,  of  the  bills  of  an  old  bank  of  the  same 
value,  and  paying  out  the  same  bills,  does  not 
make  the  new  bank  responsible  to  pay  all  the 
biUs  of  the  old  bank.  Bellows  v.  Hdlowell  md 
Augusta  Bank,  2  Mason's  C.  C.  R.  31. 

36.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  bank,  whose  charter 
was  expiring,  the  new  bank  is  not  responsible 
for  the  notes  of  the  old  bank,  although  the  major 
part  of  the  stockholders  may  be  the  same  in  each 
Dank.    Ibid. 

37.  An  agreement  by  the  president  and  cashier 
of  the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  liable 
on  his  endorsement,  does  not  bind  the  bank.  It 
is  not  the  duty  of  tne  cashier  and  president  to 
make  such  contracts ;  nor  have  they  the  power 
to  bind  the  bank,  except  in  the  discharge  of  their 
ordinary  duties.  All  discounts  are  made  under 
the  authority  of  the  directors,  and  it  is  for  them 
to  fix  any  conditions  which  may  be  proper  in 
loaning  money.  Bank  of  the  U,  S.  y,  Dunn,  6 
Peters,  51. 

BANK  OF  ALEXANDRIA. 

1.  Suits  brought  by  the  Bank  of  Alexandria, 
upon  promissory  notes  made  negotiable  in  that 
bank,  are  entitled  to  trial  at  the  return  term  of 
the  writ.  Young  v.  The  Bank  of  AlescandHa,  4 
Cranch,  384;  2  Cond.  Rep.  150. 

2.  The  Bank  of  Alexandria  may,  under  the 
charter  of  the  bank,  maintain  an  action  against 
the  endorser  of  a  promissory  note  made  negotia- 
ble in  that  bank,  without  first  suing  the  maker, 
or  proving  him  insolvent,  according  to  the  law 
of  Virginia;  although  the  endorsement  was  for 
the  accommodation  of  the  maker :  and  notwith- 
standing that  in  Virginia  the  implied  contract  of 
the  endorser  of  a  promissory  note,  by  the  general 
understanding  of  the  oountryi  is^  that  he  will  pay 
the  debt,  if,  by  due  dil^enoe|  it  cannot  be  ob- 
tained from  the  maker.    Ibid. 

3.  If  the  case  shows  that  the  bank  received 
this  note  under  an  understanding  that  it  was 
subject  to  the  rules  which  govern  mland  bills  of 
exchange,  then  it  would  seem  reasonable,  in  the 
case  of  notes  actually  negotiated  with  tnem.  to 
imply,  from  the  act  of  endorsement,  an  under- 
taking conformable  to  that  usage.    Ibid, 

4.  A  subseouent  board  of  directors  of  a  bank 
is  to  be  consiclered  as  knowing  all  the  circum- 
stances communicated  or  known  to  a  previous 
board.  The  Mechanics^  Bank  of  Alexandria  v. 
Louisa  and  Maria  Setonf  1  Peters,  309. 


BANK  OP  THE  UNITED  STATES. 

1.  If  the  end  be  legitimate,  and  within  the 
•cope  of  the  constitution,  all  uie  means  which 


are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited,  may  be 
constitutionally  employed  to  carry  it  into  enect. 
M^Culloeh  V.  The  State  of  Maryland^  4  Wheat. 
316;  4  Cond.  Rep.  466. 

2.  There  is  nothing  in  the  oonstitntion  of  the 
United  States  similar  to  the  articles  of  confede- 
ration, which  exclude  incidental  or  implied 
powers.    Ibid. 

9.  Congress  has  power  to  incorporate  a  bank ; 
and  the  act  of  the  10th  of  April,  1S16,  ch.  44,  to 
"  incorporate  the  subscribers  to  the  Bank  of  the 
United  States,"  is  a  law  made  in  pursuance  of 
the  constitution.    Ibid, 

4.  The  goveroment  of  the  Union  is  a  govern- 
ment of  the  people :  it  emanates  from  tbem^  its 
powers  are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  benefit. 
The  government  of  the  Union,  though  limited  in 
its  powers^  is  supreme  within  its  sphere  of  ac- 
tion ;  and  its  laws,  when  made  in  pursuance  of 
the  constitution,  lorm  the  supreme  law  of  the 
land.    Ibid. 

5.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power,  or  end  of  govern- 
ment, but  only  the  means  of  carrying  into  efl^ect 
other  powers  ivhich  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  b^  the  constitution  to 
the  covernment  of  the  Union,  it  may  be  exer- 
cised by  that  goveroment.    Ibid, 

6.  If  certain  means  to  carry  into  effect  any  of 
the  powers  expressly  given  oy  the  constitution 
to  the  goveroment  of  the  Union,  be  an  appro- 
priate measure,  not  prohibited  by  the  eonstitn- 
tion,  the  degree  of  its  necessity  is  a  question  of 
le^slative  discretion,  not  of  judicial  cognisance. 
Ibid. 

7.  The  Bank  of  the  United  States  has,  ooneli- 
tutionally,  a  right  to  establish  its  branches,  or 
offices  of  discount  and  deposit,  within  any  state. 
Ibid. 

8.  The  state  within  which  such  branch  may 
be  established,  cannot,  without  violating  the 
constitution,  tax  that  branch.    Ibid. 

9.  The  state  goveroments  have  no  rieht  to  tax 
any  of  the  constitutional  means  employed  by 
the  goveroment  of  the  Union  to  execute  its  con- 
stitutional powers.    Rid, 

10.  The  states  have  no  power,  by  taxation,  ot 
otherwise,  to  retard,  impeae,  burthen,  or  in  any 
manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  confess,  to  carry  into 
effect  the  powers  vested  in  the  national  govern* 
ment.  This  principle  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  Bank  of  the 
United  States,  in  common  with  the  other  real 
property  in  a  particular  state ;  nor  to  a  tax  im- 
posed on  the  proprietary  interest  which  the  citi- 
zens of  that  state  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  tne  state.    Ibid. 

11.  A  state  cannot  tax  the  Bank  of  the  United 
States:  and  any  attempt  by  the  officers  or  agents 
of  the  state  to  enforoe^  against  the  property  of 
the  bank,  a  law  imposing  such  tax,  may  be  re- 
strained Dv  injunction  from  the  circuit  court  of 
the  United  States.     Osbwn  et  d.  v.  Bank  ^ 
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tke  Vnifd  Staiesj  9  Wheat.  773 ;  6  Cond.  Rep. 
741. 

12.  The  Bank  of  the  United  States  has  a  right 
to  sae  in  the  courts  of  the  United  States.    iSid, 

13.  The  act  to  inoorpoiate  the  subscribers  to 
the  Bank  of  the  United  States,  of  April  10, 1816, 
ch.  44,  (6  L.  U.  S.  35;)  ^ves  to  the  circait  courts 
of  the  United  States  lorisdiction  of  all  suits 
broQght  by  or  against  the  bank.    Ibid. 

14.  The  clause  in  the  act  of  incorporation  of 
the  Bank  of  the  United  States,  which  authorizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 

Sthe  third  article  of  the  constitution  of  the 
tited  States,  which  declares,  <<that  the  judicial 
power  riiall  extend  to  all  cases  in  htw  and  equity 
arising  under  the  constitution,  the  laws  of  the 
United  States,  or  treaties  made,  or  which  shall 
be  made  under  their  authority."    iUd. 

15.  The  circuit  courts  of  the  United  States 
hare  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  mnk  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder^  together  with  private  in- 
diTiduals,  who  are  citizens  of  the  same  state 
with  some  of  the  stockholders  of  the  Bank  of 
the  United  States.  Bank  of  the  United  StaUs  t. 
PUmUr's  Bank  of  Georgia,  9  Wheat.  904 ;  6 
Cond.  Bep.  794. 

16.  The  Bank  of  the  United  States  may  sue 
in  the  circuit  courts  as  endorsee  or  bearer  of  a 
promissory  note,  although  the  original  payee  or 
endorser  could  not  sue  in  those  courts,  being  a 
citizen  of  the  same  state  with  the  defendant : 
such  a  case  is  not  within  the  eloTonth  section  or 
the  judiciary  act  of  September  24.  1789^  ch.  20, 
which  was  merely  a  limitation  on  tne  jurisdiction 
conferred  by  that  act.    Ibid, 

17.  A  corporation  can  only  appear  by  attorney : 
and  the  attorney  must  receive  the  authority  or 
the  corporation,  to  enable  him  to  represent  it. 


18.  When  a  government  becomes  ajpartner  in 
any  tradina;  oompanjr,  it  divests  itself^  so  far  as 
concerns  the  transactions  of  that  company,  of  its 
sovereign  character,  and  takes  that  of  a  private 
citizen.  Instead  or  communicating  to  it  its  pri- 
vileges and  prerogatives^  it  descends  to  a  level 
with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  asso- 
ciates) and  to  the  business  whichis  to  be  trans- 
acted. Thus,  many  states  who  bive  an  interest 
in  banks,  are  not  suable  in  their  courts,  yet  thev 
never  exempt  the  corporation  from  being  snecl. 
J&id. 

19.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovereignty.  It  acts 
merely  as  a  corporation,  and  exercises  no  other 
power  in  the  management  of  the  affairs  of  the 
corporation,  than  are  expressly  given  by  the  in- 
corporeting  act.    Ibid. 

20.  In  a  suit  brought  bjr  the  Bank  of  the 
United  States  upon  a  bond  given  to  the  bank  to 
secure  the  faitoful  performance  of  the  official 
duties  of  a  cashier,  evidence  of  the  execution 
of  the  l)ond,  and  of  its  approval  by  the  board  of 
directors,  (according  to  the  rules  and  regula- 
tions contained  in  the  charter  of  the  bank,)  is 
admissible,  notwithstanding  there  was  no  record 
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of  such  approval ;  and  the  plaintiff  may  prove 
the  fact  or  such  approval  by  the  board  by  pre- 
sumptive evidence,  in  the  same  manner  as  such 
fact  might  be  proved  in  the  case  of  private  per- 
sons not  acting  as  a  corporation,  or  as  the  agents 
of  a  corporation.  Bank  of  the  United  States  v. 
Dandridge  et  a2.,  12  Wheat.  64;  6  Cond.  Rep. 
440. 

21.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  office  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  should 
be  accepted  b^  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  securities  responsible 
for  the  non- performance  of  those  duties:  the 
charter  and  by-laws  are  to  be  considered,  in  this 
respect,  as  directory  to  the  board,  and  not  as 
conditions  precedent.    Ibid, 

22.  The  charter  of  the  Bank  of  the  United 
States  forbids  the  taking  of  a  greater  rate  of  in- 
terest than  six  per  centum,  but  it  does  not  de- 
clare a  contract  on  which  a  greater  interest  has 
been  taken  or  reserved,  to  be  void.  Such  a  con- 
tract is  void  upon  general  principles.  Courts  of 
justice  are  instituted  to  carry  into  effect  the  laws 
of  a  country,  and  they  cannot  become  auxiliary 
to  the  violation  of  those  laws.  There  can  be  no 
civil  right  where  there  can  be  no  legal  remedy; 
and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal.  Bom  of  the  United  States  v. 
Owens^  Peters,  538. 

23.  The  Branch  Bank  of  the  United  States,  at 
Lexington,  Kentucky,  discounted  a  promissory 
note,  reserving  interest  thereon,  at  tne  rate  of 
six  per  centum  per  annum,  it  being  agreed  that 
the  owner  of  the  note  should  receive  the  pro- 
ceeds of  the  discount  in  notes  of  the  Bank  of 
Kentucky,  at  their  nominal  value,  although  the 
same  were  at  the  time  of  no  greater  current 
value  than  (ifty-four  per  cent,  of  the  said  nominal 
value.  Heldj  that  the  contract  was  usurious, 
and  void ;  and  that  the  bank  could  not  recover 
of  any  of  the  parties  to  the  discounted  note.  A 
fraud  upon  a  statute  is  the  violation  of  a  statute. 
Ibid,  627.    See  post.  27  and  32. 

24.  A  profit  made,  or  loss  imposed  on  the 
necessities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where  the 
treaty  is  for  a  loan,  and  the  capital  is  to  be  re- 
turned at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to 
be  a  violation  of  those  laws  which  limit  the 
lender  to  a  specific  rate  of  interest.  According 
to  this  principle,  the  lender  in  the  case  before 
the  court  has  taken  forty-six  per  cent,  for  three 
years,  at  the  rate  of  about  fifteen  per  cent,  per 
annum  above  his  prescribed  interest.  This  is 
contrary  to  the  provisions  of  the  charter  of  the 
Bank  of  the  United  States,  and  against  law. 
Ibid,  537. 

25.  Reserving  interest  as  discount,  is  the  same 
as  taking  the  same ;  since  it  cannot  be  permitted 
by  law  to  stipulate  for  the  receipt  or  reservation 
or  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  courts  are  called  upon 
to  inflict  penalties  upon  the  lender,  whether  in 
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a  civil  or  criminal  form  of  action,  it  is  neceissarily 
otherwise ;  for  there  the  actual  receipt  is  sene:- 
rally  necessary  to  consommate  the  ofience; 
But  where  the  restrictive  policy  of  a  law  alone 
is  in  contemplation,  the  court  holds  it  to  be  a 
universal  rule,  that  it  is  unlawful  to  contract  to 
do  that  which  it  is  unlawful  to  do.  Ibid,  ^^. 
See  post.  31. 

26.  The  district  court  of  the  United  States  of 
Alabama,  has  not  jurisdiction  of  suits  instituted 
bj  the  Bank  of  the  United  States;  This  juris- 
diction is  not  given  by  the  act  of  o^gresd 
establishing  that  court,  nor  is  it  conferred  l^ 
the  act  incorporating  the  Bank  of  the  United 
States.  Bank  of  the  United  States  v.  Martin^  5 
Peters,  479. 

27.  The  office  of  the  Bank  of  the  United 
States,  at  Lexington,  Kentucky,  in  February, 
1822,  held  a  large  amount  of  notes  of  the  Bank 
of  Kentucky,  which  had  been  received  in  the 
usual  course  of  business,  at  the  full  value  ex- 
pressed on  the  face  of  tnem,  as  equivalent  to. 
gold  and  silver,  and  were  so  considered  by  the 
bank.  On  the  amount  of  those  notes  so  held, 
the  Bank  of  Kentucky  had  agreed  to  pay  in- 
terest, at  the  rate  of  dix  per  centurii,  until  the 
same  should  be  redeemed.  All  the  notes  of 
the  Bank  of  Kentucky,  held  by  the  Bank  of  the 
United  States,  were  finally  paid  with  the  in- 
terest. In  February,  1822,  when  the  notes  of 
the  Bank  of  Kentucky  were  at  a  depreciation 
of  between  thirty-three  and  forty  per  cefit;, 
Owens  applied  to  the  office  of  the  Bank  of  the 
United  States,  for  a  loan  of  five  thousand  dollars 
of  the  said  notes,  saying  they  would  answer  hitf 
purpose  as  well  as  gold  or  silver.  After  repeaited 
refusals  and  re-appTlcations,  with  the  consent  of 
the  board  of  directors  of  the  Bank  of  the  United 
States  at  Philadelphia,  the  sum  of  five  thousand 
dollars,  in  the  notes  of  the  Bank  of  Kentucky, 
was  loaned  to  him  on  a  promissory  note,  signed 
by  him,  and  by  Waggener,  Miller  and  Wagley, 
payable  in  three  years,  with  interest  at  the  rate 
of  six  per  cent,  per  annum.  The  money  so 
loaned  was  paid  to  the  borrower  in  the  notes  of 
the  Bank  of  Kentucky,  and  in  a  check  on  that 
bank ;  and  the  interest  on  that  amount  of  the 
notes,  being  so  much  of  the  sum  due  by  the 
Bank  of  Kentucky  to  the  Bank  of  the  United 
States,  ceased  from  the  date  of  the  loan.  In  an 
action  on  the  note  given  by  Owens  and  other^ 
the  defence  set  up  was,  that  the  transaction  wa« 
usurious,  contrary  to  the  charter  of  the  Bank  of 
the  United  States,  and  void.  Held,  thai  there 
was  no  usury  in  the  transaction,  bank  of  ^ 
United  States  v.  Waggener,  9  Peters,  378. 

28.  The  statute  ofusury  of  Kentucky  of  1798, 
declares  that  all  bonds,  notes,  &c.,  taken  for  the 
loan  of  money,  where  ^'is  reserved  or  taken'^  a 

g eater  rate  of  interest  than  six  per  cent.,  shall 
)  Void.  In  this  case  no  interest  at  all  wae 
taken,  the  interest  being  payable  at  the  terttii- 
nation  of  the  three  years  mentioned  in  the  note ; 
and  if  the  case  can  be  brought  within  the  statute, 
it  must  be  not  as  a  taking,  but  a  reservation  of 
more  than  legal  interest.    Ibid. 

f9.  The  ninth  article  df  the  fundamental 
articles  of  the  chatter  of  the  Bank  of  the  United 


States,  dedares,  amon?  other  things,  ''  that  the 
bank  shall  not  be  at  liberty  to  purchase  any 
public  debt  whatsoever,  nor  shall  it  take  more 
than  at  the  rate  of  six'  per  centum  per  annum, 
for  or  on  its  loans  or  discounts."  It  is  clear  that 
the  present  tmnsaction  does  not  fall  within  the 
prohrbition  of  dealing  or  trading,  in  the  preced- 
ing part  of  the  same  article;  according  to  tfae^ 
interpretation  thereof  given  by  the  supreme 
court,  in  the  case  of  Fleckner  e.  The  Bank  of  the 
United  States;  ff  Wheaton,  338,  351;  5  Cond. 
Rep.  4&7,  to  which  the  court  deliberately  ad- 
here.   Ibid* 

30.  The  word^  of  the  article  are,  that  the 
bank  shall  not  take  (not,  shall  not  ^<  reserve"  or 
"take")  mere'  than  at' the  rlite  of  six  per  cent. 
In  the  constniction  of  statutes  of  usury,  this  dia- 
tinction  between  the  reservation,  and  ttie  taking 
of  usurious  interest,  has  been  deemed  very 
material ;  for  the  reservation  of  usurious  interest 
makes  the  contract  utterly  void ;  but  if  ufturioos 
interest  be  not  stipulated  for,  but  only  taken 
afterwards,  then  the  contract  is  not  void,  and  the 
pArfy  is  only  liable  for  the  excess.    Jhid. 

31.  In  the  case  of  the  Bank  of  the  United 
States  V.  Owens,  2  Peters,  527,  538,  it  was  said 
that  in  the  charter,  the  word  "  reserving"  must 
be  implied  in  the  word  "  taking."  This  expree- 
sion  of  opinion  was  not  called  wr  by  the  certified 
question  which  arose  out  of  the  plea;  for  it 
was  expressly  averred  in  the  plea,  that  in  pnr- 
sUanoeof  the  corrupt  and  unlawful  agreement 
therein  statecl,  the  bank  advanced  and  loaned 
the  whole  oonnderation  of  the  note,  after  de- 
ducting a  large  tfunnftiir  discount,  in  tne  notea  of 
the  Bank  of  JSentueky,  at  their  nominal  Ts^iie. 
Ibid. 

32.  The  c^seof  the  Bank  of  theUnited  States  «7. 
Owens,  2  Peters^  527.  turned  upon  considerations 
essentially  different  from  those  presented  in  tbe 
present  record.  The  question  certified  in  that 
case,  arose  upon  at  demurrer  to  a  plea  of  usarv ; 
and  the  demurrer j  in  terms,  admitted  that  tne 
agreement  wae  unlawfully,  usurionsly,  and  cor- 
ruptly entered  into.  So  that  no  question  as  to  tiier 
intention  of  the  parties  or  the  nature  of  the  trans* 
action  wiis  put.  The  transaction  was  stated  to 
be  Qsorieus^  and  the  agreement  corrupt ;  and  the 
question  wae^  whether,  if  so,  it  was  contrarjr  to 
the  prohibftion»  of  the  charter,  and  the  contract- 
void,  In  the  present  case,  tne  questions  are 
very  different.  Whether  the  agreement  vnm 
cCrmpt  or  usurions,  or  bona  fide,  and  withoa^ 
any  intent  to  commit  usury,  or  to  violate  the 
charter,  are  the  very  points  which  the  jury  were 
called  upon,  and  under  the  instructions  were/ 
asked,  to  decide.  The  decision  in  2  Petem^ 
527,  cannot  therefore  be  admitted  to  govern  thie 
caise,  for  the  qud  animo  of  the  act,  as  well  atf 
the  act  itself,  constitute  the  gist  of  the  eon- 
trotersv.    Ibid, 

33.  In  conitruing  the  usury  laws,  the  nnifontf 
construction  in  England  has  been,  and  is  equally 
applicable  here,  that  to  constitute  usury  withia 
the  prohibitions  ot  the  law,  there  must  be  an  in^ 
tention  knowingly  to  contract  for  and  to  fake 
usurious  interest ;  for  if  neither  party  intend  it. 
and  act  bona  fide  and  innocently^  the  kw  will' 
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not  infer  a  corrupt  agreement.  This  principle 
would  seem  to  apply  to  the  charter  of  the  Bank 
of  the  United  States.  There  must  be  an  intent 
to  take  illegal  interest ;  or  in  the  language  of  the 
law.  a  corrnpt  agreement  to  take  it,  in  violation 
of  the  charter.  The  quo  animo  is,  therefore,  an 
eaaential  ingredient  in  all  cases  of  this  sort. 
Pnd. 

34.  There  has  been  in  this  case  no  taking  of 
mar^,  and  no  reservation  of  usury  on  the  lace 
of  this  transaction.  The  case,  then,  resolves  it- 
self into  this  inquiry,  whether,  upon  the  evidence, 
there  was  any  such  corrupt  agreement,  or  device^ 
or  shift,  to  reserve  or  take  usury ;  and  none  ot 
these  appear  in  the  case.    Ibid, 

35.  Because  an  article  is  depreciated  in  the 
market,  it  does  not  follow  that  the  owner  is  not 
entitlea  to  demand  a  higher  price  for  it,  before 
he  consents  to  part  with  it.  He  may  possess 
bank  notes  which  to  him  ai:e  of  par  value,  in 
payment  of  his  own  debtfl^  or  in  payment  of 
public  taxes;  and  vet  their  marketable  value 
may  be  far  less.  If  he  uses  no  disguise,  if  he 
seeks  not  to  cover  a  loan  of  monev,  under  the 
pretence  of  a  sale  or  exchange  of  them,  but  the 
transaction  is  bona  fide  what  it  purports  to  be, 
the  law  will  not  set  aside  the  contract,  for  it  is  no 
Tiolation  of  any  public  policy  against  usury.  Ibid. 

36.  A  note  was  discounted  at  the  Branch  Bank 
of  the  United  States  at  Richmond,  and  after  it 
arrived  at  maturity  was  regularly  protested  for 
non-payment.  An  actioii  on  tne  case  being 
brought  by  the  bank  against  the  endorser  to  re- 
cover the  amount  of  the  note,  more  than  five 
years  from  the  date  of  the  protest,  the  defendant 
pleaded  the  act  of  limitations.  Heldf  That  the 
right  of  action  is  barred  by  lapse  of  time,  the 
plaintiffs  not  being,  in  the  sense  of  the  saving  of 
the  act,  '^  l)eyond  the  seas  o^  out  of  the  country." 
The  contract  having  been  made  in  Richmond,  in 
their  banking-house  there,  between  the  president 
and  directors  of  the  brancn  bank  and  the  defend- 
ant, the  fact  of  there  being  sin  ofilce  of  discount 
and  deposit  of  the  Bank  of  the  United  States  in 
Richmond,  and  of  the  residence  of  the  president 
and  directors  of  the  branch  being  fbced  there, 
must  be  considered,  with  reference  to  this  con- 
tract, as  fixing  the  residence  of  the  corporation 
itself  in  Richmond,  and  not  in  Philadelphia,  so 
far  as  the  saving  ot  the  act  applies  to  the  locality 
of  the  plaintiff.  Bank  of  the  Unxltd  States  v. 
M^Kenziej  2Brockenb.  C.  C.  R.  393. 

37.  The  act  entitled  an  act  to  incorporate  thd 
aabscribers  to  the  Bank  of  the  United  States, 
passed  25th  February^  1791,  did  not  confer  on 
the  bank  a  right  to  sue  in  the  courts  of  the  United 
States.  No  authority  to  stie  in  the  courts  of  the 
United  States  is  given  in  the  act.  Tki  Bank  of 
the  United  States  v.  DeieauXj  5  Cronch,  61 ;  2 
Cond.  Rei).  189. 

38.  Where  all  the  property  of  the  Bank  of  tbe 
United  States,  jncorponited  b^  the  act  of  !^th 
February,  1791,  had  been  itssigned  by  a*  general 
assi^ment  in  trust  to  assignees,  for  tne  purpose 
of  liquidating  its  affairs:  Querfi  whether  any 
action  at  law  could  be  maintained  by  the  as- 
signees, on  certain  promissory  notes  endorsed  to, 
ami  the  pioperty  of  the  bank,  which  had  not 


been  specially  assigned,  nor  endorsed  to  the  as- 
signees. Lenox  et  al.  v.  Roberts^  2  Wheat.  373 ; 
4  Cond.  Rep.  163. 

39.  However  this'  may  be,  it  is  cTear,  that  a 
suit  in  equity  might  be  maintained  by  the  as- 
signees, against  the  parties  to  the  notes.    Ibid, 

40.  The  act  of  congress  of  27th  June,  1793, 
ch.  78.  punishing  frauds  on  the  Bank  of  the 
United  States,  is  in  itself  repugnant^  and  will  not 
shpport  an  indictment  for  utterins  as  true  a 
foiged  paper  purporting  to  be  a  bank-bill  of  that 
bank,  signed  by  the  president  and  cashier.  The 
United  States  v.  Cantrilj  4  Cranch,  167 ;  2  Cond. 
Rep.  69. 

41.  An  order  on  the  cashier  of  the  Bank  of  the 
United  States  is  evidence  in  support  of  an  indict- 
ment for  forging  an  order  on  the  cashier  of  the 
corporation  of  the  Bank  of  the  United  States. 
The  United  Stales  v.  Hinman,  1  Baldwin's  C.  C. 
R.  293. 

42.  An  order  or  check,  drawn  by  the  president 
of  a  branch  bank  of  the  Bank  of  the  United  States, 
on  the  cashier  of  the  bank  at  Philadelphia,  for 
the  fMiyment  of  money,  is  an  '^  order  or  check," 
within  the  18th  section  of  the  act  chartering  the 
bank.    Ibid. 

43.  The  bank  is  bound  to  pay  such  orders  or 
checks,  and  the  indictment  may  charge  the  pass- 
ing such  counterfeit  order  to  be  with  intent  to 
defraud  the  bank  or  the  person  to  whom  it  is 
passed.    Ibid. 

44.  The  plaintiff^,  the  Bank  of  the  United 
States,  are  a  corporation,  e^ablished  by  a  law  of 
the  United  States.  The  defendants,  the  Northum- 
berland, Union  and  Columbia  Bank,  are  a  cor- 
poration, established  by  an  act  of  the  legislature 
of  Pennsylvania.  This  is  a  case  arising  under 
an  act  ot  congress,  and  the  suit  may  be  main- 
tained in  the  circuit  court  of  the  United  States. 
The  Bank  of  the  United  States  v.  The  Northumber- 
landf  Union  and  Columbia  Barik^  4  Wash.  C.  C. 
R.  108. 

45.  But  the  act  of  the  10th  d  April,  1816,  ch; 
44,  incorporating  the  Bank  of  the  United  States, 
does  not,  by  the  ninth  rule  of  the  fundamental 
articles,  prohibit  the  bank  from  discounting  pro- 
missory notes,  or  receiving  a  transfer  of  notes  in 
QBiyment  of  a  debt  due  by  the  bank.  Fleckner  V, 
The  Bank  of  the  United  States,  8  Wheat.  338 ;  5 
Cond.  Rep.  457. 

46.  The  Bank  of  the  United  States,  and  every 
other  bank  not  restrained  by  its  charter,  aind  also 
private  bitnkers,  on  discounting  notes  or  bills, 
have  a  right  to  deduct  the  legal  interest  from  the 
amount  of  the  not^  at  the  time  it  is  discounted. 
Ibid. 

47.  The  Bank  of  the  United  States  is  not  re- 
strtLined,  by  the  ninth  rule  of  the  fundamental 
artiolen  of  the  charter,  from  making  this  deduc- 
tion.   Ibtd. 

48.  The  act  incorporating  the  Bank  of  the 
United  SItates  dbes  not  avoid  securities  on  which 
usurious  interest  has  been  taken.    Ibid. 

49.  The  provisions  of  the  act  incorpomttng  thtf 
Bank  of  Columbia,  which  give  the  bank  sum* 
mary  proceedings  against  debtors  to  the  bank,  is 
constitutional.  Bank  of  Colundna  v.  Okeley,  4 
Whart.  235 ;  4  Cond.  Rep.  439. 
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BANK  OF  WASHINGTON. 

It  18  the  usage  of  the  Bank  of  Washington^  and 
of  other  banks  in  the  District  of  Columbia,  to 
demand  payment  of  a  bill  on  the  da  v  after  the 
last  day  of  grace;  and  this  usage  has  oeen  sanc- 
tioned by  the  decisions  of  the  supreme  court. 
This  usage  is  equally  binding  on  parties  who 
were  not  acquainted  with  its  existence,  but  who 
have  resorted  to  the  bank  governed  by  such 
usage,  to  make  the  bill  negotiable.  Bank  of 
WashingUm  y.  TripUU  et  at.,  1  Peters,  25. 
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1.  Decisions  on  the  Bankrupt  Law  of  the  United 

StaUs. 

1.  The  holder  of  a  promissory  note,  drawn 
before,  but  transferred  after  a  commission  of 
bankruptcy  had  issued  agamst  the  drawer^  is 
entitiea  to  prove  his  debt  under  the  commission, 
and  to  receive  a  dividend.  Humphreys  v.  BlighVs 
Assignees,  4  Dall.  370. 

2.  In  the  case  of  negotiable  paper,  the  assignee 
takes  it,  discharged  of  all  the  equity  as  between 
the  original  parties,  of  which  he  had  no  notice. 
But  wherever  the  assignee  has  notice  of  such 
equity,  either  positively  or  constructively,  he 
t^Jces  the  assignment  at  his  peril.  A  commis- 
sion of  bankruptcy  is  legal  notice,  that  wherever 
mutual  debts  subsisted  between  the  bankrupt 
and  his  creditors,  the  right  of  set-off  attaches. 
When  the  negotiable  paper  was  assigned  after 
the  commission  of  bankruptcy,  the  party  takes 
it  subject  to  an3r  set-off  as  between  the  drawer 
and  pavee.    Ibid. 

3.  Under  the  bankrupt  law  of  the  United 
States,  a  joint  debt  may  be  set  off  against  the 
separate  claim  of  the  assignee  of  one  of  the 
partners;  but  such  set-off  could  not  have  been 
made  at  law,  independent  of  the  bankrupt  law. 
Tudter  v.  Odey,  5  Cranch,  34 ;  2  Cond.  Rep.  182. 

4.  A  joint  debt  may  be  proved  under  a  sepa- 
rate commission,  and  a  full  dividend  received ; 
it  is  equity  alone  which  can  restrain  the  joint 
creditor  from  receiving  his  full  dividend  until 
the  joint  effects  are  exhausted.    Ibid, 

5.  Wherever  the  terms  in  which  a  power  is 
granted  by  the  constitution  to  congress,  or  wher- 
ever the  nature  of  the  power  itself  requires  that 
it  shall  be  exclusivel  v  exercised  by  congress,  the 
subject  is  completely  taken  away  from  state 
legislatures,  as  if  they  had  been  forbidden  to 
act  upon  it.  The  power  granted  to  congpress  of 
establishing  uniform  laws  on  the  subject  of 
bankruptcy,  is  not  of  this  description.  Sturges 
▼.  Crouminshieldf  4  Wheat.  122;  4  Cond.  Rep. 
410. 

6.  In  the  distribution  of  a  bankrupt's  effects 
in  this  country,  the  United  States  are  entitled  to 
a  preference,  dthough  tha  debt  was  contracted 


by  a  foreigner  in  a  foreign  country,  and  although 
the  United  States  had  proved  their  debt  under 
the  commission  of  bankruptcy,  and  had  voted 
for  an  assignee.  Harrison  v.  Sterry  et  at.,  5 
Cianch,  289 ;  2  Cond.  Rep.  262. 

7.  A  conveyance  on  the  eve  of  bankruptcy, 
to  give  a  preference  to  a  particular  class  or  crs- 
ditors,  is  a  fraud  on  the  bankrupt  law,  and  void. 
I6id. 

8.  Such  assignment  may  be  valid  to  secors 
money  actually  advanced  on  the  credit  of  it,  and 
subsequent  to  its  date.    Ibid,  301. 

9.  Under  a  separate  commission  of  bank- 
ruptcy, against  one  partner  only,  his  private  pro- 
perty, and  his  interest  in  the  funds  of  the  com- 
pany passes.    Ibid,  289. 

10.  The  right  to  compensation  from  Spain, 
held  under  an  abandonment  made  to  under- 
writers, and  accepted  by  them,  for  damages  and 
injuries,  which  were  to  be  satisfied  under  the 
treaty,  by  the  United  States,  passed  to  the  as* 
signees  of  the  bankrupt,  who  held  such  rights 
by  the  provisions  of  the  bankrupt  law  of  the 
United  States,  passed  April  4,  1800.  Corngfi 
et  d,  V.  VassSf  ]  Peters,  219. 

11.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  matters  arising  under  the 
bankrupt  law  of  the  United  States,  as  they  hars 
of  any  other  subject,  where  the  constitution  and 
laws  of  the  United  States  give  jurisdiction ;  hot 
the  district  courts  have  not  the  same  jurisdiction 
in  cases  of  bankruptcy,  as  the  chancellor  of 
England  has.  Lucas  et  cd.  v.  Morris  et  at.,  1 
Paine's  C.  C.  R.  396. 

12.  The  district  courts  of  the  United  Sutes 
have  not,  like  the  chancellor  in  England,  eicin- 
sive  jurisdiction  over  the  entire  execution  of  the 
bankrupt  law.  They  cannot  remove  assignees, 
nor  compel  them  to  account.    Ibid, 

13.  Upon  the  death  of  an  assignee,  under  the 
bankrupt  law  of  the  United  States,  the  right  of 
action  for  a  debt  due  to  the  bankrupt,  vested  in 
the  executor  of  the  assignee.  Richards  et  o/., 
Assigneesy  ifc,  y.  Maryland  Ins,  Co,,  8  Cranch, 
84 ;  3  Cond.  Rep.  45. 

14.  Where  the  original  ground  of  action  is 
founded  on  contract,  but  the  immediate  cause 
arises  ex  delicto,  and  the  claim  is  for  damages^ 
unliquidated  by  any  express  agreement,  or  such 
as  the  law  will  not  imply  an  agreement  to  pay, 
the  certificate  of  bankruptcy  is  no  bar,  because 
such  claim  could  not  have  been  proved  under 
the  commission.  Dusar  v.  Murgatroyd,  1  Wash. 
C.  C.  R.  13. 

16.  But  if  the  agreement  were  to  pay  a  par- 
ticular sum,  on  failure  to  perform  the  contract; 
or  if  the  case  was  such  that  the  plaintiff  has  his 
election  to  bring  either  trespass  or  case  for 
monejr  had  and  received,  and  waives  the  former 
by  bringing  the  latter ;  the  damages  become  a 
debt,  which  the  law  implies  a  promise  to  pay, 
and  the  certificate  is  a  bar.    Ibtd, 

16.  In  an  action  brought  against  the  owner 
of  a  Teesel  for  damages  for  an  injury  sustained 
on  board  a  ship  by  the  neglect  of  the  master,  a 
certificate  of  bankruptcy  cannot  be  pleaded  io 
bar.    Ibid. 

17.  One  guilty  of  petjmy  in  the  proceedings 
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Under  the  bankrupt  law,  cannot  be  prosecated 
for  the  offence,  after  the  repeal  of  the  law. 
United  States  v.  Fassmorej  4  Ball.  372. 

18.  A  deed  executed  before  the  1st  of  Jane, 
1800,  although  acknowled&^ed  after,  is  not  within 
the  first  section  of  the  banlcrupt  act  of  April  4tb, 
1800,  eh.  173.  Wood  t.  Owings,  1  Crancb,  239  j 
1  Good.  Rep.  302. 

19.  A  certificated  bankrupt  or  insolyent,  dis- 
ehaiged  from  the  particular  contract,  need  not 
be  made  a  party  to  the  bill  on  the  contract.  Van 
Riimsdyke  v.  Kane's  Es^r,,  1  Gall.  C.  C.  R.  371. 

20.  The  power  given  to  congress  to  pass  uni- 
form laws,  relative  to  bankruptcy,  is  exclusive 
of  such  power  in  the  state  governments;  and 
this,  whether  the  former  has  thought  proper  to 
exercise  it  or  not.    Crolden  v.  Prince,  3  Wash. 

C/.  v/.  R.  313* 

21.  A  discharge  from  a  debt  under  the  bank- 
rupt laws  of  the  place  of  contract,  is  good  in 
every  other  place,  where  pleaded  as  an  extin- 
guishment of  the  debt.  )|ut  a  like  discharge 
where  the  contract  is  not  tnade,  has  no  effect. 
Le  Roy  v.  Crouminahield.  2  Mason's  C.  C.  R.  151. 

22.  A  debtor  concealing  himself  from,  and 
being  dented  to  his  creditors,  does  not  constitute 
an  act  of  bankruptcy  under  the  laws  of  the 
United  States,  unless  the  serYice  of  process  is 
thereby  prevented.  Barnes  et  a2.  v.  ^tittngfon, 
1  Wash.  C.  C.  R.  29. 

23.  If  the  debtor  order  himself  to  be  denied 
to  creditors  and  others,  and  is  in  consequence 
thereof  denied  to  an  officer,  who  comes  to  serve 
a  process,  it  is  an  act  of  bankruptcy :  provided 
the  officer  comes  to  serve  the  process,  and  not 
on  other  business,  and  the  denial  has  taken  place 
within  six  months  of  the  issuing  of  the  com- 
mission.   Ibid. 

24.  Giving  a  bond,  with  warrant  to  confess 
judgment  to  one  creaitor,  upon  the  eve  and  in 
contemplation  of  bankruptcy,  does  not  constitute 
a  bankruptcy,  unless  the  judgment  entered  on 
the  bond,  and  the  issuing  of  the  execution,  was 
at  the  instance  or  bv  the  procurement  of  the 
debtor.  Such  a  bond  would  be  a  fraud  on  the 
general  creditors.    Ibid. 

25.  Where  two  of  three  assignees  of  a  bank- 
rapt  enter  into  an  agreement  in  the  absence  of 
the  third^  the  contract  is  not  binding  on  the  ab- 
sent assignee,  unless  he  had  previously  given 
authority  to  make  it,  or  substantially  recognise 
and  acknowledge  it.  Alitor,  among  partners. 
Bli^  V.  Ashley  et  d.,  1  Peters*  C.  C.  R.  13. 

26.  The  agreement  of  the  assignees  of  a 
bankrupt,  to  give  a  preference  to  a  particular 
creditor,  is  not  valid,  without  the  assent  of  the 
commissioners,  and  a  certain  portion  of  the  cre- 
ditors.   Ibid. 

27.  Denial  to  an  officer,  whereby  he  is  pre- 
vented serving  process,  must  be  really  adver- 
earv,  and  not  oy  concert  between  the  creditor 
and  the  debtor,  to  bring  about  an  act  of  bank- 
ruptcy.   Ibid. 

28.  No  debt  but  such  as  is  due  and  owing  at 
the  time  of  the  bankruptcy,  can  be  proved  under 

he  commission ;  and,  consequently,  an  endorser 
•r  acceptor  of  a  bill  of  exchange,  drawn  by  the 
iMuiknipt,  who  has  not  paid  it  before  the  bank- 
19* 


ruptcy,  cannot  prove  the  debt.   Marks  et  ai.^  As* 
signees^.  Barker  et  al.,  1  Wash.  C.  C.  R.  178. 

29.  The  acceptor  or  endorser  of  a  bill  of  ex- 
change, who  pays  the  bill  after  the  bankruptcy 
of  the  drawer,  may  offset  the  same  against  the 
bankrupt's  assignees;  but  he  must  show  the 
debt  to  be  a  subsisting  one  in  him,  at  the  time 
the  action  was  brought  for  this  is  a  case  of 
mutual  credit,  given  before  the  bankruptcy,  al- 
though the  money  was  not  paid  until  after. 
Ibid. 

30.  The  district  courts  of  the  United  States 
have  not  power,  in  bankrupt  cases,  to  remove 
assignees,  or  compel  them  to  account.  Lucas  v. 
iforris,  Paine's  C.  C.  R.  396. 

81.  The  holder  of  the  negotiable  paper,  paya- 
ble <<  without  defalcation,''  under  the  laws  of 
Pennsylvania,  assigned  after  a  commission  of 
bankruptcy  has  issued,  may  come  in  under  the 
commission,  allowing  all  just  offsets  existing  at 
the  time  ot  the  bankruptcy,  and  which  would 
have  been  admitted  if  the  assignment  had  not 
been  made.  Humphreys  v.  BliffU^s  Assignees^  I 
Wash.  C.  C.  R.  44. 

32.  The  purchaser  of  a  negotiable  note,  who 
becomes  such  after  a  commission  of  bankruptcy 
has  issued,  may  prove  under  the  commission; 
and  he  holds  the  note,  subject  to  all  legal  offsets. 
Ibid. 

33.  The  65th  section  of  the  bankrupt  law  of 
the  United  States,  passed  the  2d  of  March.  1799, 
does  not  repeal  the  provisions  of  the  laws  of  the 
United  States^  which  give  to  the  surety  who  pays 
bonds  for  duties  a  preterence  over  other  creditors. 
Mott  V.  The  Assignees  of  Maris,  2  Wash.  C.  C.  R. 
196. 

34.  The  provisions  of  the  bankrupt  law  except 
from  its  general  operation,  not  onfy  the  prefer- 
ence of  the  United  States,  but  also  the  right  of 

E reference  for  satisfaction  of  debts  due  to  the 
United  States.    Ibid. 

35.  P.  paid  a  sum  of  money  to  the  United 
States,  as  surety  of  S.,  in  a  bond  for  duties.  S. 
became  insolvent,  and  assigned  his  effects  to 
Baker,  who  received  four  thousand  dollars  under 
the  assignment,  mixed  the  same  with  his  own 
funds,  and  afterwards  became  bankrupt,  and  the 
defendants  were  appointed  his  assignees:  but  no 
effects,  known  to  hop^rt  of  the  estate  of  S.,  came 
into  their  hands.  Ine  plaintiff  claimed  to  have 
a  preference  and  priority  over  the  eeneral  cre- 
ditors of  Baker.  By  the  court:  — Although  the 
United  States  might,  under  the  65th  section  of 
the  law  to  regulate  the  collection  of  duties,  be 
entitled  to  claim  of  the  defendants  to  the  amount 
which  came  into  the  hands  of  B.,  as  the  assignees 
of  S.,  the  provisions  of  the  law  do  not  extend  to 
the  sureij  who  haspaid  the  bond,  the  same  rights 
and  privileges.  Pollock  v.  Pratt  ^  Harvey,  2 
Wash.  C.  C.  R.  490. 

36.  A.  H.  devised  an  estate  to  C.  S..  for  life  ] 
and  after  the  death  of  C.  S.,  he  directed  that  the 
estate  should  be  sold,  and  divided  among  the 
grandchildren  of  the  testator,  who  should  be 
living  at  the  death  of  C.  S.  B.  married  one  of 
the  grandchildren,  andjbefore  the  death  of  C.  S., 
B.  became  bankrupt,  o.  and  wife,  after  the  de- 
cease of  C.  S.,  sola  the  property  claimed  under 
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the  will  of  A.  H.,  and  the  plaintiff  claimed  under 
this  conveyance.  By  the  court : — ^The  decisions 
of  the  English  courts  abundantly  prove  that  a 
possibility,  whether  belonging  to  the  husband  or 
the  wife,  would  not  pass  to  the  Msignees  of  the 
husband,  on  his  becoming  bankrupt,  if  it  were 
not  for  the  strong  language  of  the  statutes  o( 
bankruptcy.  Kruwhaar  v.  Burt^  2  Wash.  C«  C.  R. 
.406. 

37.  The  possibility  held  by  B.,  under  the  will 
of  A.  H.,  formed  no  part  of  his  estate  to  which 
be  was  entitled  in  law  or  equity,  of  which  the 
commissioners  could  take  possession  under  the 
5th  section  of  the  bankrupt  law  of  the  United 
States  ]  and,  therefore,  they  could  not  transfer  it 
to  the  assignees  of  the  bankrupt,  under  the  pro* 
viaions  of  the  6th  section.    J6t^. 

38.  The  provisions  of  the  English  bankrupt 
lawS)  and  those  of  the  bankrupt  law  of  the  United 

.  States,  differ  in  relation  to  the  contingent  interests 
of  the  bankrupt;  aqd  it  is  clear,  that  by  th^  most 
liberal  construction  of  the  law,  the  interest  of  the 
husband  in  the  estate  of  his  wife,  under  the  will 
of  A.  H..  did  not  pass  to  the  assignees.    Ibid, 

39.  The  provisions  of  the  13th  section  of  the 
bankrupt  law  of  the  United  States  do  not  affect 
this  question  \  they  do  not  reauire  an  assignment 
of  contingent  interests,  but  relate  to  their  disclo* 
sure  by  the  bankrupt.    Ibid, 

40.  So  exclusively  have  bankrupt  laws  operated 
on  traders,  that  it  may  well  be  doubled  whether 
an  act  of  congress,  subjecting  to  such  a  law  every 
description  of  persops  within  the  United  States, 
would  comport  with  the  spirit  of  the  powers 
vested  in  them  in  relation  thereto.  Per  Living- 
ston, J.,  in  Adams  v.  Storey,  Paine's  C.  C.  R.  79. 

41.  In  the  case  of  Chapman  v.  Forsvth  et  al., 
2  Howard's  Rep.  20&  it  was  decreed,  that  under 
the  bankrupt  act  or  1841,  5  Statutes  at  Large, 
440,  debtors  were  not  excluded  from  the  beneHts 
of  the  law,  who  held  and  owed  money  in  the 
capacitv  of  trustees,  (as  a  class,]  they  owung  other 
deots  besides  the  money  held  in  trust.  The 
exception  in  the  act  applies  to  the  debts^  and  not 
to  the  person.    2  Howard^  206. 

42.  A  factor  who  retains  the  money  of  his 
principal  is  not  a  fiduciary  creditor,  within  the 
meaning  of  the  act.    Ibid. 

43.  Fiduciary  debts  being  excepted  from  the 
discharge  of  the  bankrupt,  ihe  interests  of  the 
fiduciary  creditor  are  in  no  manner  affected  by  it. 
Without  the  consent  of  the  fiduciary  creditor, 
by  his  coming  in  and  proving  his  debt,  the 
court  in  bankruptcy  can  take  no  jurisdiction  of 
the  debt  \  and  although  the  bankrupt  may  in- 
elude  the  debt  in  his  schedule,  and  the  discKarge 
may  be  general,  as  the  law  gave  no  jurisdiction 
over  the  debt,  it  is  not  discharged.    Ibid, 

44.  The  statute  of  Kentucky  provides '^  that 
no  writ  of  fieri  facias  or  other  execution  shaU 
bind  the  estate  of  the  debtor,  but  from  the  time 
such  writ  shall  be  deliverea  to  the  sheriff  or 
other  proper  officer  to  be  executed."  The  lien 
on  the  deotor's  property  created  by  the  delivery 
of  such  a  fieri  facias  to  the  sheriff,  is  not  divested 
by  the  subsequent  bankruptcy  of  the  defendant. 
Siavage^s  Assignee  v.  Best,  3  Howard.  1 18. . 

45.  The  district  court  of  the  United  States  has 


full  power  and  authoritv,  under  the  bankrupt  act, 
to  proceed  in  cases  of  bankruptcy ;  and  the  »q« 
preme  court  has  no  revising  authority  over  its 
proceedings.    Ex  parte  Christy,. 3  Howard,  322. 

46.  Where  A  mortgaged  to  B  the  whole  of  his 
stock  in  trade,  and  nearly  all  of  his  real  estate, 
to  secure  a  debt  due  from  A  to  B,  and  on  the 
same  day  made  oath  to  a  petition  for  the  benefit 
of  the  bankrupt  act,  and  subsequently  6  as- 
signed to  the  Cbhannet  Bank  and  others,  all  his 
right,  title,  and  interest  in  the  said  stock  and  in 
the  said  real  estate :  it  was  held,  that  the  mort- 
gages were  ''in  contennplalioQ  of  bankruptcy,^' 
within  the  meaning  of  toe  bankrupt  act  of  1841, 
ch.  9,  and  were  therefore  void  j  and  that  it  was 
immaterial  whether  B  did  or  did  not  know  that 
a  fraudulent  preference  was  intended  in  his 
favour,  if  it  were  actually  given.  Moru  v.  Cfh 
hannet  Banky  3  Story's  C.  C.  R.  693. 

47.  Held,  alsOj  that  tnasmnch  as  the  Bank  had 
notice  at  the  time  when  the  assignment  was 
made,  that  A  had  failed,  and  only  took  it  as  col- 
lateral security  forbid  claims  upon  B,  it  was  not 
a  bona  fide  purchase  for  a  valuable  oonsidefa- 
tion  without  notice ;  and  that,  at  all  events,  as 
the  assignment  by  B  was  merely  of  his  right, 
title,  and  interest,  without  covenant  of  title,  the 
invalidity  of  his  title  destroyed  all  right  of  the 
bank.    Ibid, 

48.  To  constitute  a  bona  fide  purchase  for  a 
valuable  consideration,  the  sale  roust  be  for  a 
new  consideration;  and  the  transfer  of  property 
merely  as  a  new  security  for  old  debts  ana  lia- 
bilities, without  extinguishment  or  surrender  of 
such  debts,  or  of  the  old  securities  therefor,  is 
not  sufficient.    Ibid, 

49.  The  pendency  of  proceedings  in  bank- 
ruptcy, is  sufficient  constructive  notice  to  all 
grantees  of  property  proceeding  from  the  bank- 
rupt.   Ibid, 

50.  Where  the  principal  is  bankrupt,  a  coart 
of  equity  wDl,  on  application  by  the  surety, 
compel  the  creditor  to  prove  his  debt  against  the 
principal,  provided  the  sorely  bring  the  amount 
due  into  court.  And  if  the  surety  pay  the  debt, 
he  will  be  entitled  to  be  substituted  for  the  cre- 
ditor, and  to  assume  his  rights.  In  the  malter 
of  Babcock,  3  Story's  C.  C.  R.  393. 

51.  The  holder  of  a  bill  of  exchange  is  en* 
titled  to  prove  his  debt  in  bankruptcy  against  the 
drawer,  the  acceptor,  and  the  payee,  and  to  re- 
ceive a  dividend' from  all  their  estates  until  his 
full  debt  is  paid  j  and  if  one  only  be  bankrupt, 
he  mav  prove  his  debt  against  such  bankrupt, 
and  also  proceed  against  the  others  at  law. 
Ibtd, 

52.  Sureties  are  generally  entitled,  upon  pay- 
ment of  the  debt  of  the  principal,  to  the  seen- 
rities  held  by  the  creditor ;  but  in  bankruptcy, 
if  the  bankrupt  give  the  creditor  a  security  from 
his  owri  property,  the  creditor  cannot  prove  his 
debt  without  surrendering  the  security ;  but  if 
a  security  from  a  third  person  be  transferred  tn 
the  creditor,  he  may  prove  his  debt  without  sar- 
rendering  the  security,  and  may  enforce  such 
security  against  such  third  person,  provided  be 
do  not  thereby  receive  more  than  his  claim* 
Ibid, 
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63.  Where  a  creditor  proved  his  debt  ia  bank* 
raptcy  against  the  acceptor,  and  also  brought  a 
■ait  at  law  against  the  drawers,  and  attached 
their  property :  it  was  held,  that  he  was  not 
hoqod to  pursue  the  lawsuit  at  his  own. expense, 
but  if  he  did  not,  the  assignee  of  the  bankrupt 
oould  carry  it  on  for  the  benefit  of  the  bankrupt's 
estate,  and  at  the  exfMBse  thereof.    IM. 

64.  Where  a  suit  is  oommenced  against  the 
bankrupt,  and  property  attached  on  mesne  pro- 
cess, before  proceedings  in  bankruptcy,  the  cer- 
tificate in  bankruptcy  mav  be  pleaded  in  bar  of 
further  proceedings  in  the  suit.  In  tke  matter 
}f  Bellows  tf  Peck,  3  Story's  C.  C.  R.  428. 

65.  The  (fistrict  court,  ujmu  the  application  of 
the  bankrupt,  or  of  his  assignee^  before  the  dis- 
cbarge is  granted,  may  issue  an  mjunction  to  the 
creditor  to  stay  proceedings  until  the  further 
order  of  the  court.    Ibid, 

56.  If  the  creditor  does  not  reside  within  the 
district,  an  injunction  against  his  agents  or  at- 
torneys within  the  district,  will  be  efiiectual. 

nnd. 

67.  If  the  creditor,  his  agents  or  attorneys, 
proceed  in  the  suit,  notwithstanding  the  injunc- 
tion, they  are  liable  to  be  committed  for  con- 
tempt.   Ibid. 

58.  If  the  bankrupt  do  not  obtain  his  discharge, 
the  creditor  may  petition  for  a  dissolution  of  the 
injunction,  and,  if  it  is  gmnted,  he  may  proceed 
in  his  suit  to  judgment  and  execution.    Ibid. 

69.  If  the  dischaige  is  obtained,  and  the  cre- 
ditor intend  to  contest  its  validity  on  the  trial  in 
the  state  court,  he  should  apply  to  the  district 
court  for  leave  so  to  do.    Ibid. 

60.  If  the  validity  of  the  discharge,  as  such, 
is  not  contested,  and  the  state  court,  on  demurrer, 
should  hold  the  dischaige  invalid  as  to  the  pro- 
perty attached,  and  the  creditor  proceed  to  judg- 
ment and  execution,  the  district  court  shouki 
enjoin  the  sheriff  from  levying  on  the  attached 
property,  and  order  him  to  deliver  the  same  to 
the  assignee,  or,  if  it  has  been  sold,  to  bring  the 
proceeds  into  court.    Ibid. 

61.  An  attachment  of  property  on  mesne  pro- 
cess, bona  fide  made,  before  a  petition  filed  in 
bankruptcy  by  the  debtor,  is  not  a  lien  or  se- 
curity upon  the  property,  within  the  intendment 
of  the  second  section  of  the  bankrupt  act  of  1841, 
ch.  9.    Ibid. 

62.  Such  attachment  will  not  entitle  the  cre- 
ditor to  proceed  to  judgment  in  tlie  suit,  if  the 
debtor  has,  pending  the  suit,  lawfully  and  bona 
fide  obtained  his  discharge  in  bankruptcy,  and 
the  certificate  thereof  is  pleaded  as  a  bar  to 
farther  proceedings  in  the  suit.    Ibid, 

63.  Where  an  attachment  was  so  made,  and 
a  discharge  so  obtained  and  pleaded,  it  was  held 
not  to  be  necessary  for  the  district  court  to  order 
the  attaching  ofiicer  to  deliver  the  property  to 
the  assignee,  until  the  final  decision  of  the  state 
court,  in  which  the  suit  was  pending.    Ibid. 

64.  Such  an  order  having  oeen  made  by  the 
district  court,  it  was  held,  that  it  should  be 
modified,  so  tar  as  to  permit  the  property  to  re- 
main in  the  hands  of  toe  ofiicer,  until  the  further 
order  of  the  district  court,  and  to  await  the  final 
aelion  of  the  state  court.    Ibid. 


65.  Where  A  and  B,  being  partners  in  trade^ 
and  apprehending  embarrassment  in  their  busi- 
ness, conveyed  all  their  stock,  and  real  estate, 
and  certain  notes,  to  certsun  of  Aieir  creditors^ 
to  secure  them  against  certain  debts  and  liabili- 
ties, as  sureties  and  endorsers  on  the  notes  of  A 
and  B ;  and  afterwards  suits  were  commenced 
upon  certain  of  the  debts  so  secured,  on  which 
judgment  was  rendered,  and  execution  levied ; 
but  before  judgment  was  rendered,  A  and  B  be- 
came bankrupts  under  the  act;  and  the  personal 
chattels  so  assigned  were,  previous  to  the  bank- 
ruptcy, sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  said  debts :  it  was  held^  that  the  assign- 
ment was  an  act  <<  in  contemplation  of  bankrupt- 
cy," and  iii  preference  of  certain  creditors,  and 
was  therefore  void ;  that  the  said  judgments  were 
not  valid  liens,  within  the  saving  of  the  last  proviso 
of  the  second  section  of  the  bankrupt  act;  that 
the  proceeds  of  the  personal  chattels,  sold  and 
applied  to  the  payment  of  the  debts,  could  be 
followed  by  the  assignee,  and  made  assets  in 
bankruptcy  ]  and  that  the  said  fraudulent  con- 
veyance was  a  bar  to  the  bankrupt's  discharge. 
Evemtt  V.  Stone,  3  Story's  C.  C.  R.  446. 

66.  The  phrase  "  contemplation  of  bank- 
ruptcy,'' means  a  contemplation  of  insolvency, 
and  not  of  voluntary  or  involuntary  proceedings 
under  the  bankrupt  act.    Ibid. 

67.  Where  an  attachment  is  made  by  creditors, 
and  afterwards,  before  judgment  in  the  suit,  the 
debtor  files  his  petition  in  bankruptcy,  if  the 
creditor,  with  knowledge  thereof,  take  judgment 
and  levy  execution,  and  the  debtor  be  after- 
wards declared  a  bankrupt,  the  levy  and  execu- 
tion are  a  fraud  upon  the  bankrupt  act,  and  are 
void.    Rid. 

68.  Creditors,  taking  under  a  conveyance, 
fraudulent  under  the  bankrupt  act,  are  not  to  be 
treated  as  purohasers,  but  as  creditors  claiming 
under  a  defective  title.    Ibid. 

69.  Where  the  petition  set  forth  that  K,  as 
agent  of  B,  paid  to  A,  a  creditor  of  B,  a  cer- 
tain due-bill,  in  order  to  induce  A  to  become 
partv  to  a  general  assignment  in  favour  of  B's 
crecfitors,  which  never  took  eflfect ;  and  B  sub- 
sequently became  a  bankrupt  under  the  act: 
It  was  held,  that  the  payment  of  the  due-bill, 
as  set  forth  in  the  petition,  was  not  a  fraudu- 
lent preference  in  contemplation  of  bankruptcy, 
and  that  the  evidence  showed  that  K  did  not  act 
as  agent  of  B ;  and  that  if  he  did.  since  he  con- 
cealed his  agency  from  A,  that  lie  was  to  be 
treated  as  to  A,  as  a  purchaser,  and  not  an  agent 
Winsor  v.  Kendall,  3  Story's  C.  C.  R.  607. 

70.  A  creditor  is  nevei  held  to  be  unduly  pre- 
ferred by  a  bankrupt,  unless  he  understands  at 
the  time,  that  he  is  dealing  with  the  bankrupt, 
or  with  nis  avowed  agent,  for  security  or  pay- 
ment out  of  the  funds  of  tne  bankrupt.    Ibid. 

71.  The  as-signee  of  a  bankrupt  has  only  the 
right  of  the  bankrupt,  except  in  cases  of  assign- 
ment or  tmnsfers,  or  agreements  with  one  cre- 
ditor in  fraud  of  the  others.    Ibid.    . 

2.  Decisions  on  the  Laws  of  the  States  of  the  United 
States,  relative  to  Bankruptcy  and  Insolvency. 

72.  A  resident  of  Massachusetts,  having  con- 
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tracted  a  debt  there  with  another  citizen  of  the 
earae  state,  removed  to  Pennsylvania,  became  a 
resident  there,  and  took  the  benefit  of  the  bank*' 
rapt  law  of  Pennsylvania.  Query,  Whether  he 
can  plead  his  discharge  to  an  action  brousht  for 
the  old  debt.    Emory  ▼.  Gretnough,  3  Dafi.  369. 

73.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass 
a  bankrupt  law,  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  and  provided 
there  be  no  act  of  congress  in  force  to  establish 
a  uniform  system  of  bankruptcy,  conflicting  with 
such  law.  Slurges  v.  Crouminskiildy  4  Wheat. 
122;  4  Cond.  Rep.  409. 

74.  The  act  of^  the  legislature  of  the  state  of 
New  York,  passed  on  3d  of  April,  1811,  which 
not  only  liberates  the  person  ot  the  debtor,  but 
discharges  him  from  all  liability  for  any  debt 
contracted  previous  to  his  dischaige,  on  his  sur*' 
rendering  his  property  in  the  manner  it  pre- 
scribes, and  80  far  as  it  attempts  to  dischaige 
the  contract,  is  a  law  impairing  the  obligation 
of  contracts,  within  the  meaning  of  the  consti* 
tution  of  the  United  States,  and  is  not  a  good 
plea  in  bar  of  an  action  brought  upon  such  con- 
tract.   Ibid. 

75.  The  line  of  partition  between  bankrupt 
and  insolvent  laws  is  not  so  distinctly  marked, 
as  to  enable  any  person  to  say  with  positive  pre- 
cision, what  belongs  exclusively  to  the  one,  and 
not  to  the  other  class  of  laws.    Jbid, 

76.  A  bankrupt  law  may  contain  the  regula- 
tions which  are  generally  found  in  insolvent 
laws ;  and  an  insolvent  law  may  contain  those 
which  are  common  to  a  bankrupt  law.    Ibid. 

77.  The  right  of  the  states  of  the  United 
States  to  pass  bankrupt  laws,  is  not  extinguished 
by  the  enactment  of  a  uniform  bankrupt  law 
throughout  the  Union,  by  congress;  it  is  only 
suspended.  The  repeal  of  that  law  cannot  confer 
the  power  on  the  states,  but  it  removes  a  dis- 
ability to  its  exercise,  which  was  created  by  the 
act  of  congress.    Ibid. 

78.  Wherever  the  terms  on  which  a  power  is 
granted  by  the  constitution  to  congress,  or  wher- 
ever the  nature  of  the  power  itself  requires  that 
it  should  be  exercised  exclusively  by  congress, 
the  subject  is  as  exclusively  taken  away  from 
the  state  legislatures,  as  if  they  had  expressly 
been  forbidden  to  act  upon  it.    Ibid. 

79.  The  power  granted  to  congress,  of  estab- 
lishing uniform  laws  on  the  subject  of  bank- 
ruptcies, is  not  of  this  description.    Ibid. 

80.  Although  the  states  may,  until  that  power 
is  exercised  by  congress,  pass  laws  concerning 
bankrupt .s,  yet  they  cannot,  constitutionally,  in- 
troduce into  such  laws  a  clause  which  discharges 
the  obligations  the  bankrupt  has  entered  into. 
Imprisonment  of  the  debtor  is  no  part  of  the 
contract,  and  he  may  be  released  from  imprison- 
ment without  impairing  its  obligation.    Ibid. 

81.  The  sixty-first  section  of  the  act  of  con- 
gress of  1800,  en.  173,  for  establishing  a  uniform 
system  of  bankruptcy,  does  not  confirm  state  in- 
solvent laws  containing  a  provision  impairing  the 
obligation  of  contracts,  but  merely  leaves  them 
to  operate,  so  far  as  constitutionally  they  may. 


unaffected  by  the  act  of  congress,  except  vUiert 
they  may  apply  to  Individ  uiu  cases,     ibid. 

82.  An  act  of  a  state  legislature,  which  dis* 
charges  a  debtor  from  all  liability  for  debts  eon* 
tracted  previous  to  his  discharge,  on  his  sur* 
rendering  his  property  for  the  benefit  of  his 
creditors,  is  a  law  impairing  the  obligation  of 
contracts  within  the  meaning  of  the  constitution 
of  the  United  States,  so  far  as  it  attempts  to 
dischaige  the  contract ;  and  it  makes  no  differ- 
ence,  in  such  a  case,  tliat  the  suit  was  brought 
in  a  stale  court  of  the  state  of  which  both  the 
parties  were  citizens,  where  the  contract  was 
made,  and  the  dischaige  was  obtained,  and 
where  they  continued  to  reside  until  the  suit 
was  brought.  Farmers^  and  Mtchanics^  Beoik  v. 
Smithj  6  Wheat.  131 ;  6  Cond.  Rep.  36. 

83.  The  states  of  the  United  States  have  a 
right  to  pass  bankrupt  laws,  notwithstaiMlmg 
the  power  granted  to  the  eeneral  government  by 
the  constitution^  to  estabftsh  a  uniform  system 
of  bankruptcy.  Adams  v.  Storey^  1  Paine'a  C« 
C.  R.  97. 

84.  The  act  of  April  3,  1811,  passed  bj  the 
legislature  of  New  York,  is  an  insolvent  Jaw,  and 
not  a  bankrupt  law.    Ibid. 

86.  The  dischai^ge  of  a  citizen  from  his  debts^ 
under  the  insolvent  laws  of  Rhode  Island,  is  no 
discharfie  of  a  contract  made,  and  to  be  exe* 
cuted,  in  a  foreign  country.  The  law  of  the 
place  where  a  contract  is  made,  is  to  govern  as 
to  its  validity,  nature,  and  construction  :  but  the 
remedy  in  such  contract  is  to  be  pursued  accord* 
ing  to  the  law  of  the  place  where  the  contract 
is  made.  Van  Reimsdyk  v.  Kane^s  Ex^r.,  I  Gal* 
lis.  C.  C.  R.  371. 

86.  A  state  legislature  cannot,  by  an  in* 
solvent  law,  suspend  process  in  the  courts  of  the 
United  States,  as  to  the  citizens  of  the  state. 
Babcock  V.  Weaton,  1  Gallis.  C.  C.  R.  168. 

87.  It  would  appear  that  but  for  the  provisions 
of  the  constitution  of  the  United  States,  a  dis* 
charge  from  a  debt  by  the  insolvent  laws  of  the 
state  where  the  contract  is  made,  and  of  which 
both  parties  are  citizens,  is  good  everywhere. 
Ibid. 

88.  The  insolvent  act  of  Rhode  Island  ex* 
tends  to  discharge  the  party  from  debts  and 
contracts  not  yet  due;  and  the  bar  created 
thereby  applies  to  the  debt  or  contract,  in 
whatever  court  it  is  sued.  Sheiffelin  v.  Whealanf 
iGallis.  C.  C'R.  441. 

89.  The  plaintiff  below,  a  citizen  of  the  state 
of  Kentucky,  instituted  a  suit  against  the  defend* 
ant,  a  citizen  of  Louisiana,  for  the  recovery  of  a 
debt  incurred  in  1808.  and  the  defendant  pleaded 
his  discharge  by  the  isankrupt  law  of  Louisiana, 
in  1811;  under  which,  according  to  the  pro* 
visions  of  the  law,  '^  as  well  his  person  as  his 
future  effects,"  were  for  ever  discharged  "from 
all  the  claims  of  his  creditors."  Under  this 
law,  the  plaintiff,  whose  debt  was  specified  in 
the  list  of  the  defendant's  creditors,  received  a 
dividend  of  ten  per  cent,  on  his  dent,  declared 
by  the  assignees  of  the  defendant.  Meld^  that 
the  plaintiff,  by  voluntarily  making  himself  a 
party  to  those  proceedings,  abandoned  his  extras 
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teniloria]  immttnity  from  the  ttpention  of  the 
bankrapt  law  of  Louisiana ;  and  was  bound  by 
tta  law  to  the  eame  extent  to  which  the 
citizens  of  Louisiana  were  bound.  Clay  y .  Smth^ 
n  Peters,  411. 

90.  The  judges  of  the  supreme  court,  who 
were  in  the  minority  of  the  court  upon  the 
general  Question  as  to  the  constitutionality  of 
state  insoirent  laws,  concurred  in  the  opinion  of 
Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213.  The  opinion  is,  there- 
fore, to  be  deemed  the  opinion  of  the  other 
judges,  who  assented  to  that  judgment.  What- 
ever principles  are  established  in  that  opinion, 
are  to  be  considered  no  longer  open  for  contro- 
Tersy,  but  the  settled  law  of  the  court.  Bt>yle  v. 
ZaXarie  et  of.,  6  Peters,  34S. 

91.  The  effect  of  a  discharge  under  an  in- 
solvent law  of  a  state,  is  at  rest,  so  far  as  it  de- 
pends on  the  antecedent  decisions  made  by  the 
supreme  court.  The  ultimate  opinion  delivered 
by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  25S,  was  concurred  in 
and  adopted  by  the  three  judges  who  were  in 
the  minority  on  the  general  question  of  the  con- 
stitutionality of  state  insolvent  laws.  So  far  then, 
as  decisions  upon  the  subject  of  state  insolvent 
laws  have  been  made  by  the  supreme  court, 
they  are  to  be  deemed  final  and  conclusive. 
[bid.  635. 

92.  The  assignment  under  the  insolvent  law 
of  Rhode  Island,  could  only  take  effect  from  the 
time  it  was  made.  Until  the  court,  in  the  ex- 
ercise of  their  judgment,  determine  that  the  ap- 
plicant is  entitled  to  the  benefit  of  the  law,  and 
m  pursuance  of  its  requisitions  he  assigns  his 
property,  the  proceedings  are  inchoate,  and  do 
not  relieve  the  party.  It  is  the  transfer  which 
vests  in  the  assignee  the  property  of  the  in- 
solvent for  the  benefit  of  his  creditors.  If  be- 
fore the  judgment  of  the  court  the  petitioner  fail 
to  prosecute  his  petition,  or  discontinue  it,  his 
person  and  property  are  liable  to  execution  as 
though  he  had  not  applied  for  the  benefit  of  the 
law.  And  if,  after  the  judgment  of  the  court, 
he  fail  to  assign  his  property,  it  will  be  liable  to 
be  taken  by  his  creditors  on  execution .  Hunter  v. 
The  U.  5.,  6  Peters,  173. 

93.  The  property  placed  on  the  inventory  of 
an  insolvent,  may  be  protected  from  execution 
while  he  prosecutes  his  petition ;  but  this  cannot 
exclude  the  claim  of  a  creditor  who  obtains  a 
judgment  before  assignment.    Ihid, 

94.  The  legislature  of  Ohio  possessed  full 
constitutional  authority  to  pass  laws  whereby 
insolvent  debtors  should  be  released  or  pro- 
tected from  arrest  or  imprsonment  of  their  per- 
sonS}  on  any  action  for  any  debt  or  demand  due 
by  them.  The  right  to  imprison  constitutes  no 
part  of  the  contmct ;  and  a  discharge  of  the  per- 
son of  the  party  from  imprisonment,  does  not 
impair  the  obli^tion  of  the  contract,  but  leaves 
it  m  full  force  against  his  property  and  effects. 
Been  v.  Haughttm,  9  Peters^  329. 

95.  A  state  bankrupt  or  msolvent  law,  which 
not  only  libemtes  the  person  of  the  debtor,  but 
dischargee  him  from  all  liability  for  the  debt,  so 
lar  as  it  attempts  to  discharge  the  contract,  is 


repugnant  to  the  constitution  of  the  United 
States,  and  it  makes  no  difference  whether  the 
law  was  passed  before  or  after  the  debt  was 
contracted.  McMillan  v.  APNeill,  4  Wheat.  209 ; 
4  Cond.  Rep.  424. 

96.  A  bankrupt  or  insolvent  law  of  any  state, 
which  discharges  both  the  person  of  the  debtor 
and  his  acquisnions  of  property,  is  not  ''  a  law 
impairing  the  obligation  of  contracts,*'  so  far  as 
respects  debts  contracted  subsequent  to  the  pass- 
age of  such  a  law,  in  those  cases  where  the 
contract  wus  made  between  citizens  of  the  state 
under  whose  laws  the  disoharge  was  granted, 
and  in  whose  courts  the  discharge  may  be 
pleaded.  Ogden  v.Saundersj  12  Wheat.  213; 
€  Cond.  Rep.  523. 

97.  The  power  given  to  congress  by  the  con- 
stitution, <'  to  establish  miiform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United 
States,"  does  not  exclude  the  right  of  the  states 
to  legislate  on  the  same  subject,  except  when 
the  power  is  actually  exercised  by  congress,  and 
the  state  laws  are  in  conflict  with  those  of  con- 
gress.   Ibid, 

98.  But  where,  in  the  exercise  of  that  power, 
the  states  pass  beyond  their  own  limits,  and  the 
rights  of  their  own  citizens,  and  act  upon  the  citi- 
zens of  other  states,  there  arises  a  conflict  of 
sovereign  power,  and  a  collision  with  the  judicial 
powers  granted  to  the  United  States,  which 
renders  tne  exercise  of  such  a  power  incompati- 
ble with  the  rights  of  other  states,  and  with  the 
constitution  of  the  United  States.    Ibid. 

99.  Every  bankrapt  or  insolvent  system  in  the 
world  must  partake  of  the  character  of  a  judicial 
investi^tion.  Parties  whose  rights  are  affected 
are  entitled  to  a  hearing.  Hence,  every  bankrupt 
or  insolvent  system  professes  to  summon  the 
creditors  before  some  tribunal,  to  show  cause 
against  granting  a  discharge  to  the  bankrupt. 
But  on  what  principle  can  a  citizen  of  another 
state  be  forced  into  the  courts  of  a  state  for  this 
investigation  !  The  judgment  to  be  passed  is  to 
prostmte  his  rights ',  and  on  the  subject  of  those 
rights,  the  constitution  exempts  him  from  the 
jurisdiction  of  the  state  tribunals,  without  regard 
(0  the  place  where  the  contract  may  originate. 
In  the  only  tribunal  to  which  he  owes  allegiance, 
the  state  insolvent  law  cannot  be  carried  into 
effect  i  they  have  a  law  of  their  own  on  the  sub- 
ject, and  a  certificate  of  discharge  under  any 
other  law  would  not  be  acknowledged  as  valid 
even  in  the  courts  of  the  state  in  which  the  court 
of  the  United  States  that  grants  it  is  held.  Where 
is  the  reciprocity  ?  Where  the  reason  upon  which 
the  state  courts  can  thus  exercise  a  power  over 
the  suitors  of  that  court,  when  that  court  possesses 
no  such  power  over  the  suitors  of  the  state  courts? 
Ibid, 

100.  A  dischaige  from  the  debt  under  the 
bankrapt  law  of  the  place  of  the  contract  is  good 
in  every  other  place,  when  pleaded  as  an  extinc- 
tion of  the  debt;  but  a  like  discharge,  under  the 
laws  of  any  place  where  the  contract  was  not 
made,  cannot  be  so  pleaded  in  the  tribunals  of 
any  other  nation.  Le  Roy  v.  Crouminshieldj  8 
Mason,  151. 

101.  Where  the  insolvent  laws  merely  dis- 
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charge  the  person,  leaving  the  effects,  fatere  as 
well  as  present,  liable  for  ihe  debts,  the  dis- 
charge cannot  be  pleaded  as  a  bar  to  any  action 
in  a  foreign  court,  because  there  is  not  a  total, 
but  a  partial  extinction  of  the  remedy.  But 
where  the  effects  as  well  as  person  are  dis- 
charged, as  in  cases  of  bankrupt  laws,  there  the 
discharge  is  held  a  uniyeraal  bar ;  and  the  rea- 
son is,  that  it  extinguishes  all  remedy  of  every 
kind,  and  consequently,  in  a  legal  and  exact 
sense,  all  right.    Ibid. 

102.  Action  was  brought  on  a  bill  of  exchange, 
drawn  10th  of  May^  1811,  bv  the  plaintiff,  at  St. 
Barts,  on  himself,  m  Philadelphia,  and  by  him 
accepted,  and  afterwards  n^larly  protested  for 
non-payment.  The  defendant  claimed  to  be  dis- 
jcharged  from  this  debt,  bv  a  law  of  the  state  of 
Pennsylvania,  passed  13th  of  March,  1812,  un- 
der which  he  had  received  a  certificate,  havine 
conformed  to  the  provisions  of  the  law;  and 
which  law  declares,  that  the  certificate  shall 
discharge  »\ich  insolvent  from  all  debts  and  de- 
mands due  from  him,  or  for  which  he  was  liable 
at  the  date  of  such  certificate  3  and  also  from  all 
contracts  originating  before  the  said  date,  though 
payable  afterwards.  Heldy  That  the  law  of  Penn- 
sylvania of  the  13th  of  March.  1812,  is  unconsti- 
tutional, because  it  impairs  tne  obiigation  of  a 
contract ;  and  because  congress  have  exclusively 
the  power  to  pass  a  b&nkrupt  law.  (xolden  v. 
Prince,  3  Wash.  C.  C.  R.  313. 

103.  The  existence  of  a  power  in  the  states  to 
pass  bankrupt  laws  is  not  incompatible  with  the 
powers  delegated  (0  congress  ior  that  purpose. 
The  exercise  of  the  power  of  the  states  would 
be  suspended  by  its  exercise  by  ooncress,  and 
all  state  laws  previously  passect  would  be  re- 
pealed by  the  passage  of  a  bankrupt  law  by  con- 
gress.   kdam9  V.  Storeyy  Paine's  C.  C.  R.  79. 

104.  The  provision  of  the  constitution  of  the 
United  States,  that  <<no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,"  doeis  not 
apply  to  state  insolvent  laws.    Ibid. 

105.  The  defendant,  while  residing  at  Boston, 
Maa«achuselts,  where  the  plaintiff  resided,  gave 
to  the  plaintiff  several  promissory  notes,  and 
afterwards  removed  to  New  York.  He  was  dis- 
charged in  New  York,  bv  the  insolvent  laws  of 
that  state,  passed  after  the  making  of  the  notes. 
Held,  his  discharge  was  a  good  bar  to  the  action. 
Ibid. 

106.  The  defendant  had  been  dischai;eed  by 
the  iniiolvent  laws  of  the  state  of  Pennsylvania, 
from  a  debt  contracted  in  the  state ,  the  court 
discharged  him  on  common  bail.  Read  v.  Chap- 
man,  l  Poters'  C.  C.  R.  404. 

107.  The  court  refused  to  quash  a  writ  of 
capias  issued  against  the  defendant  for  a  debt 
contracted  in  the  state,  he  having  been  dis- 
charged by  the  insolvent  law;  the  proper  relief 
is  to  discharge  the  defendant  on  common  bail. 
Ibid, 

108.  On  a  rule  to  show  cause  why  the  de- 
fendant should  not  be  discharged  on  common 
bail,  he  having  been  discharged  under  the  in- 
solvent laws  of  the  state  of  Pennsylvania,  evi- 
dence to  show  that  the  dischaige  had  been 
unfairly  and  fraudulently  obtain^,  cannot  be 


given.    CUmpbaU  et  d.  v.  Claudhuj  1  Peters'  C 
C.  R.  484. 

109.  Where  the  debt  has  been  contracted  and 
made  payable  out  of  the  state,  the  circnit  cooit 
will  not  discharge,  on  common  bail,  a  defendant 
arrested  for  such  debt,  notwithstanding  his  dis- 
charge by  the  insolvent  laws  of  the  state  in  wbick 
such  action  is  brought.    Ibid. 

110.  The  plaintiff  sold  to  the  defendant  certau 
goods  in  Philadelphia,  and  at  the  same  time  de- 
livered to  him  other  goods  to  be  disposed  of  at 
Havana,  on  account  of  the  plaintiff.  The  de- 
fendant took  all  the  goods  to  Havana,  and  there 
pledged  them  as  a  security  for  roone^  advanced 
to  him.  On  his  return  to  Philadelplua,  thi»  Nit 
was  commenced  against  him.  This  action  ^u 
on  the  case,  but  no  declaration  was  filed.  So  it 
stood  when  a  judgment  was  entered  generally: 
afterwards,  by  an  agreement  between  the  par- 
ties, the  judgment  was  confessed  on  the  record 
to  be  for  a  certain  sum,  and  notes  were  taken 
for  the  amount,  payable  at  distant  periods,  and 
execution  stayed  accordingly.  After  these  ar- 
rangements were  made,  the  defendant  was  dul; 
discharged  by  the  insolvent  laws  of  Pennsyln^ 
nia;  and  after  his  discharge,  the  plaintif  filed 
his  declaration  in  the  suit  in  trover,  and  charged 
the  defendant  with  a  tortious  conversion  to  hi« 
own  use,  of  the  goods  In  both  invoices.  The 
alleged  tort  was  the  pledging  of  the  goods  at 
Havana.  B v  the  court  :-^f,  on  these  facts,  the 
plaintiff  had  originally  an  election  to  bring  hk 
suit  on  the  contracts,  or  for  a  tort,  yet,  as  it 
clearly  appears  by  the  whole  course  of  proceed- 
ing, that  he  bad  proceeded  upon  the  contract^ 
he  cannot,  by  filing,  under  these  circumstances, 
a  declaration  in  trover,  turn  his  suit  into  one  for 
a  tort.  The  contract  and  promises  having  beea 
made  in  Philadelphia,  by  persons  resident  here, 
and  to  be  executed  here,  the  rule  for  the  eione- 
retur^  the  defendant  having  been  discharged  by 
the  insolvent  law  of  Pennsylvania,  was  made 
absolute.  Thibadt  v.  De  BasavilbasOy  1  Baldwin's 
Vy.  O.  xi.  14. 

1 1 1.  A  discharge  of  a  debtor  under  the  insol- 
vent law  of  Pennsylvania,  does  not  protect  him 
from  arrest  by  a  citizen  of^New  York,  for  a  debt 
payable  in  New  York,  or  to  a  citizen  of  tbst 
state.  WoodhuU  et  d.  v.  Waenetj  1  Baldwin's  C 
C.  R.  299. 

112.  Insolvent  laws  of  a  state  have  no  effect 
beyond  the  limits  thereof.    Ibid.  300. 

1 13.  A  state  may  pass  a  bankrupt  law^  if  theia 
is  no  act  of  congress  in  force  establishing  a 
uniform  system  of  bankruptcy,  and  it  does  not 
impair  the  obligation  of  a  contract.    Ibid.  297. 

1 14.  State  laws,  discharging  a  person  from  bis 
liability  on  contracts  made  i)revions1y  to  the  lav, 
are  unconstitutional  and  void.    Ibid. 

115.  It  makes  no  difference  whether  the  par- 
ties are  citizens  of  the  same  or  of  different  atatei 
Ibid.  298. 

1 16.  The  law  is  the  same,  whether  the  snit  od 
the  contract  is  in  a  state  court  or  a  court  of  lbs 
United  States.    Ibid.  300. 

117.  A  contract  may  be  discharged  by  a  state 
law  enacted  before  the  contract  was  made.  iW- 
296. 
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1 18.  The  discharge  of  the  person  from  impri- 
sonment by  a  state  law  is  valid,  as  imprisonment 
is  a  remedy  to  enforce  the  cpntract,  biit  not  a 
part  of  its  obligation.    Ibid,  297. 

119.  If  the  creditor  makes  himself  a  party  to 
the  proceedings;  in  a  state  court,  on  the  di8chai;ge 
of  the  debtor  nnder  a  state  law,  discharging  both 
the  person  and  property  of  the  debtor,  the  dis- 
chaige  is  valid  as  against  him.    Ibid,  301. 

3.  Foreig!fi  Bankrupt  Laws. 

120.  The  bankrupt  law  of  a  foreign  country 
cannot  operate  a  legal  transfer  of  property  in  this 
country,  ffarrisan  v.  Sterry  et  d.,  5  Cranch,  289 ; 
2  Cond.  Rep.  260. 

121.  A  discharge  under  a  foreign  bankrupt 
law  is  no  bar  to  an  action  in  the  courts  of  this 
coonUy.  McMillan  v.  M^NeUl,  i  Wheat.  209; 
4  Cond.  Rep.  424. 

122.  The  assignees  of  a  bankrupt  in  England 
cannot  maintain  an  action  at  law  in  their  own 
name,  against  a  debtor  of  the  bankrupt  in  Vir- 
ginia; and  the  action  is  only  maintainable  in  the 
name  of  the  bankrupt  himself.  Though  the  right 
to  personal  property  may  be  regulated  bv  the 
laws  of  the  domicil,  as  in  the  case  of  the  bank- 
rapt  laws  of  England,  and  though  the  equitable 
rights  of  the  assignees  acquired  under  those  laws 
wdl  be  respect^  in  our  courts,  yet  the  right  of 
action  most  be  reflated  by  the  law  of  the  forum 
in  which  the  suit  is  brought :  and  the  transfer 
of  a  bankrupt's  effects  in  England  beine  an  as- 
ngnment  merely  by  operation  of  law,  ana  not  by 
the  act  of  the  party,  is  not  such  an  assignment 
of  the  legal  title  to  the  assignees  as  will  enable 
them  to  maintain  an  action  in  their  own  name 
in  the  courts  of  Virginia.  Blane  r.  Drummondj 
I  Brockenb.  C.  C.  R.  62. 

123.  A  debt  contracted  in  one  country  cannot 
be  discharged  by  the  bankrupt  laws  of'^ another 
country.  Green  v.  Sarndento^  1  Petars'  C.  C. 
B,74. 

124.  A  discharge  by  the  bankrupt  law  of  a 
foreign  country  does  not  operate  to  pass  the  pro- 
perty in  Pennsylvania,  or  discham  the  person 
of  a  debtor  here.  Ogden  et  d,  v.  GSlingham  et  at., 
1  Baldwin's  C.  C.  R.  46. 


BARRATRY. 

1.  Where  the  general  owner  of  a  ship  retains 
the  possession,  command,  and  navigation  of  the 
same,  and  contracts  to  carry  a  cargo  on  freight 
for  the  voyage,  the  charterparty  is  to  be  consi- 
dered as  a  mere  affreightment,  sounding  in  co- 
venant ;  and  the  freighter  is  not  clothed  with  the 
character  of  legal  responsibility  of  ownership. 
In  such  a  case,  the  general  owner  is  also  owner 
for  the  voyage.  Consequently,  if  he  be  master 
of  the  vessel,  he  is  incapable  of  committing  bar- 
ratry. Mareardier  v.  The  Chesapeake  Ins.  Co.,  8 
Cranch,  39  ]  3  Cond.  Rep.  20. 

2.  Barratry  is  an  act  committed  by  the  master 
or  mariners  of  a  ship,  for  some  unlawful  or 
fraudulent  purpose,  contrary  to  their  duty  to  their 
owner,  whereby  the  latter  sustains  an  injury. 
Ibid. 


3.  To  constitute  barratry*  the  act  must  be 
fraudulent,  and  to  the  prejudice  of  the  owners. 
If  fraudulent,  it  is  of  course  a  criminal  violation 
of  the  duty  which  the  master  owes  to  his  em- 
ployers: it  is  not  essential  it  should  be  to  the 
mterest  of  the  master;  if  it  be  so,  it  is  evidence 
of  fraud:  so  is  gross  negligence.  If  the  question 
turn  merely  on  the  fraud,  it  will  always  be  ne- 
cessary to  look  at  the  motive.  If  it  be  to  benefit 
the  owner,  it  is  an  honest  though  mistaken  one, 
and  the  act  cannot  be  called  barratry.  The  case 
of  a  wilful  deviation*  for  the  benefit  of  the  owner, 
is  an  example  which  tests  the  truth  of  the  prin- 
ciple ;  for  jf  it  were  made  for  the  benefit  of  the 
marter,  it  would  be  barratry.  Dederer  v.  Dela* 
Vfore  Ins.  Co.j  2  Wash.  C.  C.  R.  61. 

4.  The  steamboat  Lioness  was  insured  on  her 
voyage  on  the  western  waters,  particularly  from 
New  Orleans  to  Natchitoches  on  the  Red  river, 
ind  elsewhere,  '*  the  Missouri  and  Upper  Mis- 
Muri  exceptad,"  for  twelve  months.  One  of  the 
perils  insured  against  was  "  fire."  The  vessel 
was  lost  by  the  explosion  of  gunpowder,  by  the 
court — A  loss  by  fire,  where  the  fire  was  directly 
and  immediately  caused  by  the  barratry  of  the 
master  and  crew,  as  the  efiicient  agents  when 
the  fire  was  communicated ;  and  occasioned  b^^ 
the  direct  act  and  agency  of  the  master  and 
crew,  intentionally  done  from  a  barratrous  pur- 
pose, is  not  a  loss  within  the  policy,  if  barratry 
IS  not  insured  against.  Waters  v.  The  Merchants' 
Louistnlle  Ins.  Co.y  11  Peters,  213. 

5.  If  the  master  or  crew  should  barratroudy 
bore  holes  in  the  bottom  of  a  vessel,  and  she 
should  thereby  be  filled  with  water  and  sink, 
the  loss  would  probably  be  deemed  a  loss  by 
barratry,  and  not  by  the  peril  of  the  seas  or  of 
rivers,  though  the  water  should  co-operate  in 
producing  the  sinking.    Ibid. 

6.  All  the  definitions  in  the  English  or  Ame- 
rican authorities  agree  as  to  the  definition  of 
barratry,  to  wit :  that  fraud  must  be  a  constituent 
in  the  act  of  barratry.  The  auestion  seems  to  be 
between  '^  dolus  and  culpa,''  which  of  those  two 
words  best  conveys  the  sense  of  the  law.  The 
Patapsco  Ins.  Co.  v.  CouUerj  3  Peters,  230. 

7.  The  British  courts  have  adopted  the  safe 
and  legal  rule,  in  deciding  that  where  the  policjr 
covers  the  risk  of  barratry,  and  fire  is  the  proxi- 
mate cause  of  the  loss,  they  will  not  sustam  the 
defence  that  negligence  was  the  remote  cause, 
and  will  hold  the  assurers  liable  for  the  loss 
Ibid.  236. 

8.  The  rule  that  a  loss,  the  proximate  cause 
of  which  is  a  peril  insured  against,  is  a  loss  with- 
in the  policy,  although  the  remote  cause  may 
be  negligence  of  the  master  or  mariners,  has 
been  affirmed  in  several  successive  cases  in  the 
English  courts.     Ibid.  237. 

9.  To  entitle  the  plaintiff  to  recover  in  an  ac- 
tion on  a  policy  of  insurance,  the  loss  must  be 
occasioned  by  one  of  the  perils  insured  against 
The  insured  cannot  recover  for  a  loss  by  barratry 
unless  the  barratry  produced  the  loss :  but  it  is 
immaterial  whether  the  loss  so  producea  occurred 
during  the  continuance  of  the  barratry  or  after- 
wards. Stpan  V.  The  Union  Ins.  Co.  of  Maryland^ 
3  Wheat.  168 ;  4  Cond.  Rep.  221. 
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BASTARDY  AND  ILLEGITIMACY. 

1.  The  19th  section  of  the  act  of  the  legisla- 
ture of  the  state  of  Virginia,  passed  in  1785,  and 
which  took  effect  on  the  Ist  day  of  January,  1787, 
declared,  that "  where  a  maiK  having  b^  a  woman 
one  or  more  children,  shall  afterwaras  mtermarry 
with  such  woman,  such  child  or  children,  if  re- 
cognised by  him,  shall  be  thereby  legitimated." 
Tms  act  was  not  retrospectire  in  operation,  so  as 
to  legitimate  a  child  bom  before  tne  passage  of 
the  act  in  1785,  and  whose  father  had  died  in 
1776,  before  the  paseaffe  of  the  act :  although  in 
h;s  will  he  had  devised  the  whole  ol  his  property 
to  his  children  and  his  wife,  describing  the  chil- 
dren as  his^  and  those  of  hie  wife.  One  of  the 
children  with  whom  his  wife  was  pregpant  when 
he  had  married  her,  while  in  his  mmorit^,  ob- 
tained a  warrant  from  the  state  of  Virginia,  for 
the  military  lands  to  which  his  father  was  en- 
titled, and  died  during  minority  without  heirs, 
and  without  locating  the  warrant.  His  mother 
had  died  before  him.  The  court  held,  that  the 
children  bom  before  the  marriage,  and  before 
1776,  were  not  made  legitimate  by  the  act  of 
1785,  and  capable  of  takins  the  land,  as  the 
heirs  of  the  son,  bom  after  tne  marriage.  The 
land  obtained  under  the  military  warrant  was 
claimed  by  the  parental  uncle  of  the  son,  born 
after  the  marriage;  and  this  claim  was  consi- 
dered valid  as  against  the  illegitimate  offspring 
of  the  grantor.  Stevenson^  Heirs  Y^Sullivantj  5 
Wheat.  207;  4  Cond.  Rep.  636. 

2.  There  can  be  no  doubt  but  that  the  section 
applied  to  bastardy  in  esse,  at  the  time  the  law 
came  into  operation,  as  well  as  to  those  who 
might  be  thereafter  bom.  But  it  would  give  the 
law  a  retrospective  character,  to  construe  it  to 
apply  to  persons  bom  before  its  passage,  and  not 
recognised  by  the  father  after  it  came  into  ope- 
ration.   Ibid. 

3.  The  object  of  the  legislature  would  seem 
to  have  been,  in  the  eighteenth  section  of  the 
law,  to  remove  the  impediment  to  the  transmis- 
sion of  inheritable  blood  from  the  bastard  in  the 
descending  line,  and  to  give  him  a  capacity  to 
inherit  in  the  ascending  line,  and  through  his 
mother.  But  although  her  bastard  children  are, 
in  these  resfiects,  quasi  legitimate,  they  are 
nevertheless,  in  all  other  respects,  bastards,  and 
as  such  they  have  and  can  have  neither  father, 
brothers,  nor  sisters.    Ibid. 

4.  The  presumption  of  law  is  in  favour  of  the 
legitimacy  of  a  cnild  born  in  wedlock ;  but  this 
presumption  may  be  rebutted  by  other  testi- 
mony. It  is  trae,  that  a  mere  probability  of 
non-access  by  the  husband,  is  not  sufficient  to 
repel  the  presumption ;  but  it  is  not  necessary 
for  the  party  objecting  to  the  leffitimacy,  to 
prove  that  non-access  was  impossible.  It  the 
evidence  places  the  non-access  beyond  all 
reasonable  doubt,  it  is  sufficient  to  repel  the 
presumption  of  legitimacy.  Stegd  et  d.  y. 
SUgqVs  AdmW.  et  d.,  2  Brockenb.  C.  C.  R.  256. 

5.  If  a  man  marries  a  woman  in  such  an  ad- 
vanced state  of  pregnacy  that  the  situation  of 
his  wife  must  have  hoen  known  to  him,  it  must 
be  oooaideied  aa  a  .recognition  of  the  chikl 


afterwards  bom.  as  his  own :  any  condact  of  (hs 
husband  after  tne  birth^  indicating  a  belief  that 
the  child  is  bis,  is  decisive.  But  3  the  marriase 
takes  place  where  the  pregnacy  is  proftably 
unknown,  where  the  acquaintance  between  the 
parties,  most  probably,  commenced  too  late  for 
the  husband,  according  to  the  laws  of  gestation, 
to  be  the  father  of  the  child  afterwants  bom : 
where  the  common  opinion  of  the  neighbottrhooa 
assigns  the  child  to  another  man>  when  the  boy 
grows  up,  not  in  the  house  of  the  husband  of  the 
woman,  nor  looking  on  him  as  a  father,  nor 
being  considered  as  a  son,  the  reputation  of  \he 
woman  is  not  good ;  these  are  all  circumetances 
which  go  strongly  to  repel  the  presumption  of 
legitimacy.  A  court  of  equity  should  direct  an 
issue  to  try  the  fact  of  legitimacy,  where  roch 
cireumstances  as  above  narrated,  are  supported 
by  the  depositions  in  the  cause.    Ibid, 

6.  The  unswom  declarations  of  the  mother, 
that  her  son,  bom  six  months  after  marriase,  is 
the  son  of  another  man,  are  not  admissible  to 
prove  his  illegitimacy ;  and,  a  fortiori,  the  de« 
darations  of  that  man  are  not  admissible.  If 
their  evidence  is  proper,  their  depositions  should 
have  been  taken.    Ibid, 

7.  The  general  report  of  the  neighbourhood 
on  the  question  of  le^timacy,  is  not  to  be  dis* 
regarded ;  but  its  weight  depends  on  the  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  producing  any  positive  eviilenee  respecting  it 
Ibid, 


BILLS  OP  CREDIT. 

1.  In  its  enlaived^  and  perhaps  literal  sedse^ 
the  term  "bill  oferedit,"  may  comprehend  any 
instrument  by  which  a  state  engages  to  pajr 
money  at  a  future  day ;  thus  including  a  certifi- 
cate given  for  money  borrowed.  But  the  ho* 
guage  of  the  constitution  itself,  and  the  mischief 
to  l^  prevented,  equally  limit  the  interpretation 
of  the  terms.  The  word  "emit"  is  never  em- 
ployed in  describing  those  contracts,  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day 
for  services  actually  receivedi,  or  for  money 
borrowed  for  present  use.  Nor  are  instruments 
executed  for  such  purposes,  in  common  Ian 
goage,  denominated  "bills  of  credit.^  '^To 
emit  Dills  of  credit,"  conveys  to  the  mind  the 
idea  of  issuing  paper  intended  to  circulate 
through  the  community,  for  its  ordinary  pur- 
poses, as  money ;  which  paper  is  redeemable  at 
a  future  day.  This  is  the  sense  in  which  the 
terms  have  always  been  understood.  Craig  ^ 
d.  V.  The  State  of  Missouri,  4  PetersL  431. 

2.  The  constitution  considers  tne  emission 
of  bills  of  credit,  and  the  enactment  of  tender 
laws,  as  distinct  operations,  independent  of  each 
other,  which  may  be  separately  performed. 
Both  are  forbidden.  To  sustain  the  one.  be- 
cause it  is  not  also  the  other ;  to  say  that  bills 
of  credit  may  be  emitted,  if  they  be  not  made 
a  tender  in  payment  of  debts,  is,  in  effect,  to  ez- 
pimge  that  distinct  independent  prohibitiou,  and 
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to  read  the  claase,  as  if  it  had  been  entirely 
omitted.    Ilrid. 

3.  Qq  the  27th  of  June,  1821,  the  legislature 
of  the  state  of  Missouri  pasiied  an  act,  entitled, 
^  an  act  for  the  establishinent  of  loan  offices ;" 
by  the  third  section  of  which,  the  officers  of  the 
treasury  of  the  state,  under  the  direction  of  the 
govemor,  were  required  to  issue  certificates 
to  the  amount  of  two  hundred  thousand  dollars, 
of  denominations  not  exceeding  ten  dollars,  nor 
lem  than  fifty  cents,  in  the  following  fonn: 
^'This  certificate  shall  be  receivable  at  the 
treasury  of  any  of  the  loan  offices  in  the  state  of 
Missouri,  in  dischaige  of  taxes  or  debts  due  to 
the  state,  for  the  sum  of dollars,  with  in- 
terest for  the  same,  at  the  rate  of  two  per  cen- 
tum per  annum  from  this  date.*'  These  certifi- 
cates were  to  be  receivable  at  the  treasury,  and 
by  tax  gatherers  and  other  public  officers,  in 
payment  of  taxes,  or  moneys  due  or  to  become 
doe  to  the  slate,  or  to  any  town  or  county 
therein,  and  by  all  officers^  civil  and  military,  in 
the  state,  in  discharge  of  salaries  and  fees  of 
office,  and  in  nayment  for  salt  made  at  the  salt 
springs  owned  by  that  state,  and  to  be  afterwards 
leased  by  the  authority  of  the  legislature.  The 
twenty-tnird  section  of  the  act  pledp;es  certain 
property  of  the  state  for  the  redemption  of  these 
certificates  j  and  the  law  authorizes  the  covernor 
to  negotiate  a  loan  of  silver  or  gold  for  the  same 
purpose.  A  provision  is  made  in  the  law  for 
the  gradual  withdrawal  of  the  certificates  from 
circulation;  and  all  the  certificates  have  since 
been  redeemed.  The  commissioners  of  the 
l6an  offices  were  authorized  to  make  loans  of 
the  certificates  to  citizens  of  the  state,  assigning 
to  each  district  a  proportion  of  the  amount  of  the 
certificates,  to  be  secured  by  mortgage  or  per- 
sonal security;  the  loans  to  bear  interest  not 
exceeding  six  per  cent,  per  annum,  and  the 
loans  on  personal  property  to  be  for  less  than 
two  hundred  dollars.  HetiL  that  the  certificates 
issued  under  the  authority  ot  the  law  of  Missouri, 
were  "  bills  of  credit ;"  and  that  their  emission 
was  prohibited  by  the  constitution  of  the  United 
States,  which  declares  that  no  state  shall  <<  emit 
bUls  of  credit:'^    Jbid, 

4.  The  term  "bills  of  credit,"  in  its  mer- 
cantile sense,  comprehends  a  great  variety  of 
evidences  of  debt,  which  circulate  in  a  commer- 
cial countr}'.  In  the  early  history  of  banks,  it 
seems  their  notes  were  generally  denominated 
'^bills  of  credit;"  but  in  modem  times  they 
have  lost  that  designation,  and  are  either  called 
"  bank  bills"  or  "  bank  notes."  But  the  inhibi- 
tions of  the  constitution  apply  to  bills  of  credit, 
in  a  limited  sense.  Briscoe  et  d.  v.  The  Bank 
of  the  Commonwedth  of  Kentucky.  1 1  Peters,  258. 

5.  The  definition  of  a  bill  of  credit,  which 
includes  all  classes  of  bills  of  credit  emitted  by 
the  colonies  or  states,  is  a  paper  issued  by  the 
eovereign  power,  containing  a  pledge  of  its  faith, 
and  designed  to  circulate  as  money.    Ihid, 

6.  A  state  cannot  emit  bills  of  credit,  or,  in 
other  words,  it  cannot  issue  that  description  of 
paper  to  answer  the  purposes  of  currency,  which 
was  denominated,  before  the  adoption  of  the 
constitution,  "  bills  of  credit."    But  a  state  may 
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grant  acts  of  incorpomtion  for  the  attainment  of 
those  objects  which  are  essential  to  the  inte- 
rests of  society.  This  power  is  incident  to  sove- 
reignty, and  there  is  no  limitation  on  its  exercise 
by  the  states,  in  the  constitution,  in  respect  to 
the  incorporation  of  banks.    Ibid. 

7.  To  constitute  a  bill  of  credit  within  the 
consktution,  it  must  be  issued  by  a  state,  on  the 
faith  of  a  state,  and  designed  to  circulate  as 
money.  It  must  be  a  paper  which  circulates  on 
the  credit  of  the  state,  and  so  received  and 
used  in  the  ordinary  business  of  life.  The  in- 
dividual or  committee  who  issues  it,  must  have 
power  to  bind  the  state ;  they  must  act  as  agents, 
and  of  course  not  incur  any  personal  responsi- 
bility, nor  impart,  as  individuals,  any  credit  to 
the  paper.  These  are  the  leading  characteristics 
of  a  bill  of  credit,  which  a  state  cannot  emit. 
/6id. 

8.  When  a  state  emits  bills  of  credit,  the 
amount  to  be  issued  is  fixed  by  law ;  as  also  the 
fund  out  of  which  they  are  to  be  paid,  if  any 
fund  be  pledged  for  their  redemption ;  and  they 
are  issued  on  the  credit  of  the  state,  which  in 
some  form  appears  on  the  face  of  the  notes,  or 
by  the  signature  of  the  person  who  issues  them. 
J6td. 


BILL  OF  EXCEFnONS. 

1.  The  record  contained,  imbodied  in  the  bill 
of  exceptions,  the  whole  of  the  testimony  and 
evidence  ofiered  at  the  trial  of  the  cause,  by 
each  party,  in  support  of  the  issue.  It  was  very 
voluminous,  and  as  no  exception  was  taken  to 
its  competency  or  sufficiency^  either  generally 
or  for  any  particular  purpose,  it  is  not  properly 
before  the  supreme  court  for  consideration,  and 
forms  an  expensive  and  unnecessary  burden 
upon  the  record.  The  supreme  court  has  had 
occasioff,  in  many  cases,  to  express  its  regret  oa 
account  of  irregular  proceedings  of  this  nature. 
There  was  not  the  slightest  necessity  for  putting 
any  portion  of  the  evidence  in  this  case  upon 
the  record ;  since  the  opinion  of  the  court,  deli- 
vered to  the  jury,  presented  a  eeneral  principle 
of  law,  and  the  application  of  the  evidence  to  it 
was  left  to  the  jury.  Didogue  v.  Pennock  et  d.^ 
2  Peters,  15. 

2.  The  practice  of  bringinff  the  whole  of  the 
chaige  of  the  court,  delivered  to  the  jury  in  the 
court  below,  for  revieiv  before  the  supreme 
court,  is  unauthorized,  and  extremely  inconve- 
nient both  to  the  inferior  and  the  appellate  court. 
With  the  charge  of  the  court  to  the  jury  upon 
mere  matters  of  fact,  and  with  its  commentaries 
upon  the  weight  of  evidence,  the  supreme  court 
has  nothing  to  do.  Observations  of  that  nature 
are  understood  to  be  addressed  to  the  jury, 
merely  for  their  consideration  as  the  ultimate 
judges  of  the  matters  of  fact,  and  are  entitled  to 
no  more  weight  or  importance  than  the  jury,  in 
the  exercise  of  their  own  judgment,  choose  to 
give  them.  The^  neither  are,  nor  are  under- 
stood to  be  binding  on  them,  as  the  true  and 
conclusive  exposition  of  the  evidence.  If,  in 
summing  up  the  evidence  to  the  jury,  the  court 


230 


BILL  OF  EXCEPTIONS. 


Bill  of  ExceptioDt. 


should  mifistate  the  law,  that  would  justly  fur- 
nish a  ground  for  an  exception.  But  the  excep- 
tion should  be  strictly  confined  to  that  misstate- 
ment, and  by  being  made  known  at  the  moment, 
would  often  enable  the  court  to  correct  an  erro- 
neous expression,  so  as  to  explain  or  qualify  it 
in  such  a  manner  as  to  make  it  wholly  unexcep- 
tionable, or  perfectly  distinct.  Carvtr  v.  AUor^ 
4  Peters,  1. 

t.  On  the  trial  of  a  cause  in  the  district  court 
of  the  United  States  for  the  northern  district  of 
New  York,  exceptions  were  taken  to  opinions  of 
the  court  deliv^ered  in  the  course  of  the  trial ; 
and  some  time  after  the  trial  was  orer,  a  bill  of 
exceptions  was  tendered  to  the  district  judge, 
which  he  refused  to  sign,  objecting  to  some  of 
t]^e  matters  stated  in  the  same  j  and  at  the  same 
time  altering  the  bill  then  tendered,  so  as  to 
conform  to  his  recollection  of  the  facts  of  the 
case,  and  inserting  in  the  bill  all  that  he  deemed 
proper  to  be  contained  in  the  same :  which  bill 
of  exceptions  thus  altered,  was  signed  by  the 
judee.  On  tne  motion  of  the  party  who  had 
tendered  the  bill  of  exceptions,  a  rule  was 
^[ranted  by  the  supreme  court  on  the  district 
lodge,  to  show  cause  why  he  did  not  sign  the 
bill  of  exceptions  as  first  tendered  to  him.  To 
this  rule  the  judge  returned  his  reasons  for  re- 
fusing to  sign  the  bill  so  tendered,  and  stating 
that  he  had  signed  such  a  bill  of  exceptions  as 
he  considered  correct.  By  the  court : — This  is 
not  a  case  in  which  the  judge  has  refused  to 
sign  a  bill  of  exceptions.  The  judge  has  signed 
such  a  bill  as  he  tninks  correct.  The  object  of 
the  rule  is  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions  which  has  been  ofiered  to  him. 
The  court  granted  the  rule  to  show  cause  ]  and 
the  judge  has  shown  cause,  by  saying  he  has 
done  all  that  can  be  required  from  him,  and  that 
the  bill  offered  is  not  such  a  bill  as  he  can  sign. 
The  supreme  court  cannot  order  him  to  sign  such 
a  bill.  Ex  forte  Martha  Bradstreetj  4  Peters, 
102. 

4.  The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  a  party  in- 
tends to  take  a  bill  of  exceptions,  he  should  ffive 
notice  to  the  judge  at  the  trial ;  and  if  he  does 
not  file  it  at  the  trial,  he  should  move  the  judge 
to  assign  a  reasonable  time  within  which  he  may 
file  it.  A  practice  to  sign  it  after  the  term  must 
be  understood  to  be  matter  of  consent  between 
the  parties,  unless  the  judge  lias  made  an  ex- 
press order  in  the  term,  aUowing  such  a  period 
to  prepare  it.    Ibid. 

6.  The  whole  chaige  of  the  circuit  court  was 
brought  up  to  the  supreme  court  with  the  record. 
By  the  court :  — ^This  is  a  practice  which  this 
court  have  uniformly  discountenanced;  and 
which  the  court  trusts  a  rule  made  at  the  last 
term  wiU  effectually  suppress.  Magniac  v. 
Thompson^  7  Peters,  348. 

6.  A  bill  of  exceptions  ought  to  state  that 
evidence  was  offered  of  the  facts  on  which  th^ 
opinion  of  the  supreme  court  was  prayed.  Fosse 
T.  Smith,  6  Cranch,  226;  2  Cond.  Rep.  358. 

7.  The  supreme  court  have  frequently  remon- 
strated against  the  practice  of  spreading  the 
eharge  of  the  judge  at  length  upon  the  record, 


instead  of  the  points  excepted  to,  as  prodnctiTtf 
of  no  good,  but  of  much  inconvenience.  Gregg 
V.  The  Lessee  ofSayre  and  Wife^  8  Peters,  244. 

8.  A  bill  of  exceptions  to  evidence  cannot  be 
taken  in  the  district  court  of  the  United  States 
in  Louisiana,  when  the  case  was  not  tried  by  a 
jury.  Field  et  td.  v.  Tke  United  States,  9  Peters, 
182. 

9.  In  the  course  of  the  trial  of  the  cause  in 
the  circuit  court,  the  counsel  for  the  platntiflT 
objected  to  a  question  put  by  the  defendarA'a 
counsel  to  a  witness,  as  being  a  leading  question. 
By  the  supreme  court : — Although  the  pbintifl^s 
counsel  oojected  to  this  (question,  and  said  that 
he  excepted  to  the  opinion  of  the  court,  no  ex- 
ception is  actually  prayed  by  the  party  and 
signed  by  th0  judge.  This  ooort  cannot  eoasidet 
tlie  exception  as  actually  taken,  and  must  sup- 
pose it  was  abandoned.  Seott  v.  Uoudj  9  Peters, 
418. 

10.  It  is  to  be.  understood  as  a  general  rule, 
that  where  there  are  various  bills  of  exceptions 
filed  according  to  the  local  practice,  if  m  the 
progress  of  the  cause  the  maitere  of  any  of 
these  exceptions  become  wholly  immaterial  to 
the  merits,  as  they  are  finally  made  out  on  the 
trial,  they  are  no  longer  assignable  as  erro^  how- 
ever they  have  been  ruled  in  the  court  oelow. 
GreenleftfH  Lessee  v.  Birth,  6  Peters,  132. 

11.  Exceptions  taken  on  the  trial  of  a  cause 
before  a  jur^,  for  the  purpose  of  submitting  to 
the  revision  of  this  court  questions  of  law  de- 
cided by  the  circuit  court  during  the  trial,  cannot 
be  taken  in  such  a  form  as  to  bring  the  whole 
charge  of  the  judge  before  this  court;  a  char^ 
in  which  he  not  only  states  the  results  of  the  law 
from  the  facts,  but  sums  up  all  the  evidence. 
Ex  parte  Crane  and  another,  5  Peters,  190. 

12.  By  the  ordinary  course  of  thines,  on  the 
trial  of  a  cause  before  a  jury,  if  an  objection  is 
made  and  overruled  to  the  admission  of  evidence, 
and  the  party  does  not  take  any  exception,  he  is 
understcxKi  to  waive  it.  The  exdeption  need 
not,  indeed,  then  be  put  out  in  form,  or  written 
out  at  lai^e,  and  signed ;  but  it  is  sufficient  if  it 
is  taken,  and  the  right  teserved  to  put  it  in  form 
within  the  time  prescribed  by  the  practice  or 
rules  of  the  court  in  which  the  cause  is  tried. 
Poolers  Lessee  v.  Fleeger^s  Lessee.  1 1  Peters,  185. 

13.  It  is  no  jjp'ound  for  a  bill  of  exceptions 
that  a  court  refused  to  instruct  the  jury  on  a 
point  of  law,  which  was  so  staled,  that  it  in- 
volved an  opinion  on  matters  of  fact,  as  wlian 
the  opinion  of  the  court  was  prayed,  *'  under  the 
circumstances  of  the  ease,''  which  were  not 
found  as  facts.  The  United  States  v.  Bumham, 
1  Mason's  C.  C.  R.  57. 

14.  Where  a  bill  of  exceptions  is  taken  at  the 
trial,  a  motion  for  a  new  trial  will  not  be  enters 
tained,  unless  the  bill  of  exceptions  is  waived. 
Cunningham  v.  Bell,  5  Mason's  C.  C.  R.  161. 

'  15.  where  a  cause  is  removed  from  an  infe- 
rior to  a  superior  tribunal,  by  writ  of  error,  no 
fact,  not  stated  in  the  bill  of  exceptions,  wiU  be 
noticed.  Pendleton,  Ex^r.  of  Pendleton,  v.  The 
United  States,  2  Brockenb.  C.  C.  R.  75. 

16.  It  is  not  necessary  that  a  bill  of  exceptions 
should  be  formally  drawn  and  signed  before  the 
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tml  is  at  an  end*  The  exeeptioa  may  be  taken 
at  tifee  trial,  and  noted  by  tae  court,  and  may, 
afterwards,  during  the  tenn,  be  reduced  to  form 
and  signed  by  the  judge.  Bat  in  such  cases  it 
m  s^ed  nunc  pro  tunc,  and  purports  on  its  Detce 
to  be  the  flame  as  if  actually  reduced  to  form. 
and  signed  during  the  trial.  It  would  be  a  fatal 
error  if  it  were  to  appear  otherwise.  Wdttm  v. 
Tke  United  States,  9  Wheat.  6^1 }  6  Cond.  Rep. 

17.  The  purpose  of  bringing  the  whole  evi- 
dences, instead  of  the  Iscts  proved  by  the  eri- 
denc^  before  the  supreme  coart,  for  review,  by 
Ml  of  exceptions  or  otherwise,  is,  to  say  the 
least,  extremely  inconvenient.  The  party  can- 
not, Djr  such  a  practice,  take  advantage  of  any 
oniasion  in  the  judse's  charge,  under  a  geneial 
ezoeptioo  to  it.  If  he  wishes  the  instruction  of 
the  court  to  the  j^ry  on  one  point  omitted  in  the 
charge,  he  must  suggest  it,  and  request  the 
lodge's  opinion  on  it.  Amttirang  v.ToJer,  U 
Wheat  258;  6  Cond.  Bep.  298. 

18.  Where  the  burthen  of  proof  of  certain 
specific  defences  set  up  by  the  defendant  is  on 
lum,  and  the  evidence  presents  contested  facts, 
an  absolute  direction  irom  the  court  that  the 
natters  produced  and  read  in  evidence  on  the 
part  of  tne  defendant,  were  sufficient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  jury 
ought  to  render  their  venikst  in  favour  of  the 
defendant,  is  erroneous;  and  a  jodmnent  ren- 
dered upon  a  verdict  porportina  to  have  been 
fxvea  under  such  a  chugs  will  be  reversed,  al- 
UDUgfa  the  record  was  made  up  as  upon  a  bill 
of  exceptions  taken  at  a  trial  Defore  the  jury 
vpon  the  matters  in  issue;  no  such  trial  ever 
haviDff  taken  place,  and  the  case  having  assumed 
that  shape  by  the  a^eement  of  the  parties  in 
otder  to  take  the  opinion  of  the  supreme  court 
open  certain  questions  of  law.  United  States  v. 
TiUctson,  12  Wheat.  180 ;  6  Cond.  Rep.  507. 

19.  A  special  verdict  was  found  by  the  jury, 
•abject  to  the  opinion  of  the  court-  on  the  con- 
stmction  of  a  deed  which  was  referred  to,  but 
not  contained  in  the  verdict.  A  deed  formed  a 
part  of  a  bill  of  exceptions  taken  to  the  opinion 
of  the  court,  an  a  motion  subsequently  made  for 
a  new  trial.  The  supreme  court  eannot  know, 
jadicially,  that  this  is  the  same  deed  which  is 
leferred  to  in  the  verdict,  or  what  are  the  other 
evidences  of  title  which  are  connect^  with  it. 
M^ Arthur  y.Porter^s  Lessee,  1  Peters,  626. 

20.  New  York.  —  Although  the  law  of  the 
state  requiring  the  supreme  court  to  decide  on  a 
bili  of  exceptions,  before  a  writ  of  error  is 
brought,  does  not  govern  the  practice  of  the  oir- 
eoit  court  of  New  York,  yet  a  bill  of  exceptions 
was  received  as  a  substitute  for  a  case  on  a  mo- 
tion for  a  new  trial.  Brewster  v.  QeUtdn,  1 
Pteine's  C.  C.  R.  426. 

21.  A  bill  of  exceptions  may  be  taken  to  the 
opinion  of  the  codrt  m  a  charge  to  the  j|ury;  so 
also  if,  in  a  proper  case,  the  court  refuse  to  give 
an  opinion  to  the  jury.  Smith  et  d,  v.  Carting- 
tea  el  al.,  4  Cranch,  62;  2  Cond.  Sep.  26. 

22.  Every  bill  of  exceptitn  must  be  consi- 
dered as  presentine  a  distmct  substantive  case, 
and  the  court  is  to  decide  only  on  the  evidence 


stated  in  it.    Dunlop  v.  Mumroe,  7  Cranch,  242; 
2  Cond.  Rep.  484. 

23.  It  is  only  where  the  error  alleged  to  have 
occurred  in  the  court  below  does  not  appear  in 
the  record,  that  a  bill  of  exceptions,  stating  the 
same,  is  required.  Matktr^s  Heirs  v.  Thrnnat^ 
7  Wheat.  530;  5  Cond.  Rsp.  334. 


BILL  IN  EQUITY. 
See  Chancery  and  Chjlncxrt  PxACTica. 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

1  Ctoneral  principles... Pa|«S31 

S.  Liability  and  diaelMrge  of  the  drawer  of  billa  of  ex- 
change   

S.  Liability  and  dieebarge  of  the  endoner  of  bilti  of 
exchange  

4.  LlaUHty  and  dieebarge  of  the  acceptor  and  payor 
orbilto  of  exchange 99 

&  Proceat  and  notice  ofdlabonour  of  billa  of  exchange.  Ml 

a.  Liability  for  billa  of  exchaage,  under  a  guarantee 
or  letter  of  credit S43 

7*  IntraveStion  to  pay  a  bill  of  exchange,  auprn 
proteat sm 

8.  Bilb  of  exchange  to  which  the  tJnited  Btatea  are 
partlea SIS 

I.  General  Principles. 

1.  Where  the  endorsee  of  a  biJl  of  exchange, 
whether  as  agent  or  owner,  returns  it  after  pro* 
test  to  the  last  endorser,  the  latter  may  sne  upon 
it  in  his  own  name,  and  at  the  trial  strike  out 
the  last  endorsement,  although  it  be  in  fuU.  And 
prior  blank  endorsements  may  be  filled  up  at 
the  trial,  so  as  to  correspond  with  the  declara- 
tion. And  where  both  these  were  omitted  to  be 
done,  the  supreme  court,  on  error^  refused  to  re- 
verse the  judgment,  considering  it  an  objection 
of  form^  and  cured  by  the  thirty-second  section 
of  the  judiciary  act.  Jacob  Barker  v.  United 
Steiesjl  Mne's  C.  C.  R.  156. 

2.  The  mere  lapse  of  three  months,  before 

E resentment  of  a  oil!  drawn  at  New  York^  on 
iverpool,  is  not  evidence  of  delay,  especially 
during  war.    Ibid. 

3.  Where  the  action  was  commenced  on  thd 
non-acceptance  of  the  bill,  and  after  its  non> 
pajmient,  but  before  notice  of  non-payment  had 
been  received,  and  a  count  on  the  protest  fot 
non-payment  was  inserted  in  the  declaratioii| 
the  twenty  per  cent,  damages  were  held  recover- 
able.    Ibtd. 

4.  The  holder  of  a  bill  is  entitled  to  recover 
at  the  rate  of  exchange  at  the  time  of  notice  of 
the  protest  being  given.  This  is  the  settled  law 
in  New  York.  The  advantages  of  the  rule  of 
liquidation  at  the  pilr  of  excmnge,  are  certainty 
and  convenience,  with  miiny  others.    Ibid. 

5.  Bills  of  exchange,  payable  at  a  given  time 
after  date,  need  not  be  presented  for  acceptance 
at  all ;  and  payment  may  at  once  be  demanded 
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shonld  miMtate  the  law,  that  would  justly  far- 
nish  a  ground  for  an  exception.  But  tne  excep- 
tion should  be  Btrictly  confined  to  that  misstate- 
menty  and  by  being  made  known  at  the  moment, 
would  often  enable  the  court  to  correct  an  erro- 
neous expression,  so  as  to  explain  or  qualify  it 
in  suob  a  manner  as  to  make  it  wholly  unexcep- 
tionable, or  perfectly  distinct.  Carver  t.  Astor, 
4  Peters,  1. 

3.  On  the  trial  of  a  cause  in  the  district  court 
of  the  United  States  for  the  northern  district  of 
New  York,  exceptions  were  taken  to  opinions  of 
the  court  delivered  in  the  course  of  the  trial ; 
and  some  time  after  the  trial  was  Over,  a  bill  of 
exceptions  was  tendered  to  the  district  judge, 
which  he  refused  to  sign,  objecting  to  some  of 
tj^e  matters  stated  in  the  same;  and  at  the  same 
time  altering  the  bill  then  tendered,  so  as  to 
conform  to  his  recollection  of  the  facts  of  the 
case,  and  inserting  in  the  bill  all  that  he  deemed 
proper  to  be  contained  in  the  same :  which  bill 
of  exceptions^  thus  altered,  was  signed  by  the 
jndee.  On  tne  motion  of  the  party  who  had 
tendered  the  bill  of  exceptions,  a  rule  was 
Ifranted  by  the  supreme  court  on  the  district 
ludge,  to  show  cause  why  he  did  not  sign  the 
bill  of  exceptions  as  first  tendered  to  him.  To 
this  rule  the  judge  returned  his  reasons  for  re- 
fusing to  sign  the  bill  so  tendered,  and  stating 
that  he  had  signed  such  a  bill  of  exceptions  as 
he  considered  correct.  By  the  court : — This  is 
not  a  case  in  which  the  judge  has  refused  to 
sign  a  bill  of  exceptions.  The  judce  has  signed 
such  a  bill  as  he  thinks  correct.  The  object  of 
the  rule  is  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions  which  has  been  ofiered  to  him. 
The  court  granted  the  rule  to  show  cause ;  and 
the  judge  has  shown  cause,  by  saying  he  has 
done  all  that  can  be  required  from  him,  and  that 
the  bill  offered  is  not  such  a  bill  as  he  can  sign. 
The  supreme  court  cannot  order  him  to  sign  such 
a  bill.  Ex  parte  Martha  Bradstreet,  4  Peters, 
102. 

4.  The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  a  party  in- 
tends to  take  a  bill  of  exceptions,  he  should  sire 
notice  to  the  judge  at  the  trial ;  and  if  he  does 
not  file  it  at  the  trial,  he  should  move  the  judge 
to  assign  a  reasonable  time  within  which  he  may 
file  it.  A  practice  to  sign  it  after  the  term  must 
be  understood  to  be  matter  of  consent  between 
the  parties,  unless  the  judge  has  made  an  ex- 
press order  in  the  term,  aDowing  such  a  period 
to  prepare  it.    Ibid. 

5.  The  whole  chaige  of  the  circuit  court  was 
brought  up  to  the  supreme  court  with  the  record. 
By  the  court :  — ^This  is  a  practice  which  this 
court  have  uniformly  discountenanced;  and 
which  the  court  trusts  a  rule  made  at  the  last 
term  will  effectually  suppress.  Mdgniac  v. 
Tkompson^  7  Peters,  848. 

6.  A  bill  of  exceptions  onght  to  state  that 
evidence  was  offered  of  the  facts  on  which  th^ 
opinion  of  the  supreme  court  was  prayed.  Vasse 
T.  Smitki  6  Cranch,  226;  2  Cond.  Rep.  353. 

7.  The  supreme  court  have  frequently  remon- 
strated against  the  practice  of  spreading  the 
eharge  of  the  judge  at  length  upon  the  record, 


instead  of  the  points  excepted  to,  as  productive 
of  no  good,  but  of  much  inconvenience.  Gregg 
V.  The  Lessee  ofSayre  and  Wife^  8  Peters,  244. 

8.  A  bill  of  exceptions  to  evidence  cannot  be 
taken  in  the  district  court  of  the  United  States 
in  Louisiana,  when  the  case  was  not  tried  by  a 
jury.  FiM  et  ol.  v.  The  United  States,  9  Peters^ 
182. 

9.  In  the  course  of  the  trial  of  the  cause  in 
the  circuit  court,  the  counsel  for  the  plaintiff 
objected  to  a  question  put  by  the  defendarA'a 
counsel  to  a  witness,  as  being  a  leading  questipn. 
By  the  supreme  court : — Although  the  plaintifil^s 
counsel  oojected  to  this  (juestibn,  and  said  XhaX 
he  excepted  to  the  opinion  of  the  court,  no  ex- 
ception is  actually  preyed  by  the  party  and 
signed  by  th4i  judge.  This  court  cannot  coosidef 
the  exception  as  actually  taken,  and  must  sup* 
pose  it  was  abandoned.  Scott  v.  Lloyd,  9  Petersi 
418. 

10.  It  is  to  be.  understood  as  a  general  rale, 
that  where  there  are  various  bills  of  excejptions 
filed  according  to  the  local  practice,  if  m  the 
progress  of  the  cause  the  matters  of  any  of 
these  exception^  become  wholly  immaterial  to 
the  merits,  as  they  are  finally  made  out  on  the 
trial,  they  are  no  longer  assignable  as  error,  how- 
ever they  have  been  ruled  in  the  court  below. 
Greenlei\f^i  Lessee  v.  Birth,  5  Peters,  132. 

1 1.  Exceptions  taken  on  the  trial  of  a  cause 
before  a  jur^,  for  the  purpose  of  submitting  to 
the  revision  of  thift  court  questions  of  law  de- 
cided by  the  circuit  court  during  the  trial,  cannot 
be  taken  in  such  a  form  as  to  bring  the  whole 
oharse  of  the  judge  before  this  court;  a  char^ 
in  which  he  not  only  states  the  results  of  the  law 
from  the  facts,  but  sums  up  all  the  evidence. 
Ex  parte  Crane  and  another,  5  Peters,  190. 

12.  By  the  ordinary  course  of  things,  on  the 
trial  of  a  cause  before  a  jury;  if  an  objection  is 
made  and  overruled  to  the  admission  of  evidence, 
and  the  party  does  not  cake  any  exception,  he  is 
understood  to  waive  it.  The  exdeption  need 
not,  indeed,  then  be  put  out  in  form,  or  written 
out  at  large,  and  signed ;  but  it  is  sufficient  if  it 
IS  taken,  and  the  right  reserved  to  put  it  in  form 
within  the  time  prescribed  by  the  practice  or 
rules  of  the  court  in  which  the  cause  is  tried. 
Poolers  Lessee  v.  Fleeger^s  Lessee.  11  Peters,  1S5. 

13.  It  is  no  jjp'ound  for  a  bill  of  exceptions 
that  a  court  refused  to  instruct  the  jury  on  a 
point  of  law,  which  was  so  staled,  tbat  it  in- 
volved an  opinion  on  matters  of  fact,  as  when 
the  opinion  of  the  court  was  preyed,  "  under  the 
ciroumstances  of  the  ease,"  which  were  not 
found  as  facts.  The  United  States  v.  Bumham, 
1  Mason's  C.  C.  R.  57. 

14.  Where  a  bill  of  exceptions  is  taken  at  the 
trial,  a  motion  for  a  new  trial  will  not  be  enters 
tained,  unless  the  bill  of  exceptions  is  waived. 
Cunningham  v.  6ell,  5  Mason's  C.  C.  R.  161. 

'  15.  Where  a  cause  is  removed  from  an  infe- 
rior to  a  superior  tribunal,  by  writ  of  error,  no 
fact,  not  stated  in  the  bill  of  exceptions,  will  be 
noticed.  Pendleton,  ExW.  of  Pwdleton^  v.  The 
United  States,  2  Brockenb.  C.  C.  R.  75. 

16.  It  is  not  necessary  that  a  bill  of  exceptbiw 
should  be  formally  drawn  and  signed  before  thm 


BIUS  OF  EXCHANGE  AND  PROMISSORT  NOTES. 


281 


General  Priodpfefl. 


trial  is  at  an  end.  The  exception  may  be  taken 
at  the  trial,  and  noted  by  the  ooart,  and  may, 
afterwards,  daring  the  term,  be  reduced  to  form 
and  signed  by  the  judge.  Bat  in  such  caees  it 
18  eigned  nunc  pro  tnne,  and  porportt  on  its  fiace 
to  be  the  same  as  if  aetoally  reduced  to  form, 
aod  eigned  daring  the  trial.  It  would  be  a  fatal 
error  if  it  were  to  appear  otherwise.  WaUim  v. 
Tk€  UniUd  SUUeSy  9  Wheat  e&l  \  5  Cond.  Rep. 

17.  The  purpose  of  bringing  the  whole  evi- 
dence, instead  of  the  Iscts  proved  by  the  eri- 
deocsa,  before  the  supreme  court,  for  review,  by 
bill  of  exceptions  or  otherwise,  is,  to  say  the 
least  extremely  inconvenient.  The  party  can- 
aot,  Dy  such  a  practice,  take  advantage  of  any 
maisston  in  the  judce^s  charge,  under  a  general 
to  it.    If  he  wishes  the  instruction  of 


eptioo 

the  court  to  the  ji^ry  on  one  point  omitted  in  the 
ehaige,  he  must  suggest  it,  and  request  the 
jadge's  opinion  on  it.  AmiMtrang  v»Tokry  11 
Wheat.  258;  6  Cond.  Sep.  298. 

18.  Where  the  burthen  of  proof  of  certain 
apecific  defences  set  up  by  the  defendant  is  on 
faun,  and  the  evidence  presents  contested  facts, 
aa  absolute  direction  from  the  court  that  the 
natters  produced  and  read  in  evidence  on  the 
part  of  the  defendant,  were  sufficient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  jury 
ousht  to  render  their  veraict  in  favour  of  the 
defendant,  is  erroneous;  and  a  judsment  ren- 
dered upon  a  verdict  purporting  to  nave  been 
0ven  under  such  a  chaige  will  be  reversed,  al- 
QiDU{^  the  record  was  made  up  as  upon  a  bill 
of  exceptions  taken  at  a  trial  Defore  the  jury 
vpon  the  matters  in  issue;  no  such  trial  ever 
faavinff  taken  place,  and  the  case  having  assumed 
that  shape  by  the  agreement  of  the  parties^  in 
order  to  take  the  opmion  of  the  supreme  court 
Qpon  certain  questions  of  law.  UnUed  Staie$  v. 
TUloisonj  12  Wheat.  180 ;  6  Cond.  Rep.  507. 

19.  A  special  verdict  was  found  by  the  jury, 
■object  to  the  opinnn  of  the  court  on  the  con- 
straetion  of  a  deed  which  was  referred  to,  but 
not  contained  in  the  verdict.  A  deed  formed  a 
put  of  a  bill  of  exceptions  taken  to  the  opinion 
of  the  court,  on  a  motion  subsequently  made  for 
a  new  trial.  The  supreme  court  cannot  know, 
jodicially,  that  this  is  the  same  deed  which  is 
referred  to  in  the  verdict,  or  what  are  the  other 
evidences  of  title  which  are  connected  with  it. 
M^ Arthur  v.  Porter* s  Lestee^  1  Peters,  626. 

20.  New  York.  — •  Although  the  law  of  the 
Male  requiring  the  supreme  court  to  decide  on  a 
bill  of  exceptions,  before  a  writ  of  error  is 
brought,  does  not  govern  the  practice  of  the  cir- 
eoit  court  of  New  York,  yet  a  bill  of  exceptions 
was  received  as  a  substitute  for  a  case  on  a  mo- 
tion for  a  new  triid.  Bretttter  v.  QehUmj  1 
FMoe^s  C.  C.  R.  426. 

21.  A  bill  of  exceptions  may  be  taken  to  the 

rion  of  the  court  in  a  charge  to  the  jury;  so 
if,  in  a  proper  case,  the  court  refuie  to  ^ve 
an  opinion  to  the  jury.  BmUh  et  tU,  v.  Carrmg' 
lea  <l  al.,  4  Crancb,  62;  2  Cond.  Bep.  26. 

22.  Every  bill  of  excepti6n  must  be  consi- 
dered as  presentina  a  dittmot  substantive  case, 
and  the  court  is  to  aecide  only  on  the  evidence 


stated  in  it.    Dttnlop  v.  Mmroe,  7  Cranch,  942: 
2  Cond.  Rep.  484. 

23.  It  is  only  where  the  error  alleged  to  have 
occurred  in  the  court  below  does  not  appear  in 
the  record,  that  a  bill  of  exceptions,  stating  the 
same,  is  required.  Macktr^s  Hiirs  v.  Tkonutt. 
7  Wheat.  530;  5  Cond.  Rep.  334. 


BILL  IN  EQUITY. 
See  Chakcery  and  Chancery  Practick. 
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NOTES. 

L  G«aer%I  principlM Ptf^SSi 

8.  Liability  aud  diieliarge  of  tlM  drawer  of  bills  of  ex- 
change   

3.  Uability  and  difcharfe  of  the  endorter  of  bille  of 

exchange 

4.  Liability  and  diaelnrge  of  the  aeeeptor  and  payor 

of  bille  of  exchange 

5w  Procent  and  notice  of  dlehoaoororbille  of  exchange.  Ml 
&  Liability  fbr  bille  of  exeliange,  under  a  guarantee 

or  letter  of  credit 343 

7.  Intra^eStion   to  pay  a  bill  of  excbange»  aupra 

protest... 

8.  Bills  of  exchange  to  which  the  tJnited  States  are 

parties 

1.  Gentrd  Principles. 

1.  Where  the  endorsee  of  a  bill  of  exchangee, 
whether  as  agent  or  owner,  returns  it  after  pro- 
test to  the  last  endorser,  the  latter  may  sue  upon 
it  in  his  own  name,  and  at  the  trial  strike  out 
the  last  endorsement,  although  it  be  in  fuU.  And 
prior  blank  endorsements  may  be  filled  up  at 
the  trial,  so  as  to  correspond  with  the  decJara- 
tion.  And  where  both  these  were  omitted  to  be 
done,  the  supreme  court,  en  error^  refused  to  re- 
verse the  jnogment,  considering  jt  an  objection 
of  form^  and  cured  by  the  thirty-second  section 
of  the  judiciary  act.  Jacob  Barker  r.  United 
States,  I  Paine's  C.  C.  R.  156. 

2.  The  mere  lapse  d  three  months,  before 

E resentment  of  a  oill  drawn  at  New  York^  on 
irerpool,  is  not  e?idence  of  delay,  especially 
during  war.    IM, 

3.  Where  the  action  was  commenced  on  the 
non-acceptance  of  the  bill,  and  after  its  non- 
payment, but  before  notice  of  non-psyment  had 
been  received,  and  a  count  on  the  protest  fot 
non-payment  was  inserted  in  the  deolaratioii| 
the  twenty  per  cent,  damages  were  held  reoovei^ 
able.    J6id. 

4.  The  holder  of  a  bill  is  entitled  to  redcrer 
at  the  rate  of  exchange  at  the  time  of  notice  of 
the  protest  being  given.  This  is  the  settled  law 
in  New  York.  The  advantages  of  the  rule  of 
liquidatkin  at  the  par  of  exchange,  aie  certainty 
and  convenience,  with  many  others.    Ibid, 

5.  Bills  of  exchange,  payable  at  a  given  time 
after  date,  need  not  be  presented  for  acceptance 
at  all ;  and  payment  may  at  once  be  demanded 
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shonld  misstate  the  law,  that  would  jastly  fur- 
nish a  ground  for  an  exception.  Bat  the  excep- 
tion ehould  be  strictly  confined  to  that  misstate- 
ment, and  by  beine  made  known  at  the  moment, 
would  often  enable  the  court  to  correct  an  erro- 
neous expression,  so  as  to  explain  or  qualify  it 
in  such  a  manner  as  to  make  it  wholly  unexcep- 
tionable, or  perfectly  distinct.  Carver  r.  Aator, 
4  Peters,  1. 

i.  On  the  trial  of  a  cause  in  the  district  court 
of  the  United  States  for  the  northern  district  of 
New  York,  exceptions  were  taken  to  opinions  of 
the  court  delivered  in  the  coarse  of  the  trial; 
and  some  time  after  the  trial  was  6Ter,  a  bill  of 
exceptions  was  tendered  to  the  district  judge, 
whica  he  refused  to  sign,  objecting  to  some  or 
the  matters  stated  in  the  same;  and  at  the  same 
time  altering  the  bill  then  tendered,  so  as  to 
conform  to  his  recollection  of  the  facts  of  the 
case,  and  inserting  in  the  bill  all  that  he  deemed 
proper  to  be  contained  in  the  same :  which  bill 
of  exceptions*  thus  altered,  was  signed  by  the 
judge.  On  toe  motion  of  the  party  who  had 
tendered  the  bill  of  exceptions,  a  rule  was 
granted  by  the  supreme  court  on  the  district 
ludge.  to  show  cause  why  he  did  not  sign  the 
bill  ot  exceptions  as  first  tendered  to  him.  To 
this  rule  the  judge  returned  his  reasons  for  re- 
fusing to  sign  the  bill  so  tendered,  and  stating 
that  he  had  signed  such  a  bill  of  exceptions  as 
he  considered  correct.  By  the  court : — This  is 
not  a  case  in  which  the  judge  has  refused  to 
sign  a  bill  of  exceptions.  The  judge  has  signed 
such  a  bill  as  he  thinks  correct.  The  object  of 
the  rule  is  to  oblige  the  judge  to  sign  a  particular 
bill  of  exceptions  which  has  been  offered  to  him. 
The  coart  granted  the  rale  to  show  cause ;  and 
the  judge  has  shown  cause,  by  saying  he  has 
done  all  that  can  be  required  from  hini,  and  that 
the  bill  offered  is  not  such  a  bill  as  he  can  sign. 
The  supreme  court  cannot  order  him  to  sign  such 
a  bill.  Ex  parte  Martha  Bradstreetj  #  Peters, 
102. 

4.  The  law  requires  that  a  bill  of  exceptions 
should  be  tendered  at  the  trial.  If  a  party  in- 
tends to  take  a  bill  of  exceptions,  he  should  give 
notice  to  the  jadge  at  the  trial }  and  if  he  does 
not  file  it  at  tne  trial,  he  should  niove  the  judge 
to  assign  a  reasonable  time  within  which  he  may 
file  it.  A  practice  to  sign  it  after  the  term  must 
be  understood  to  be  matter  of  consent  between 
the  parties,  unless  the  judge  has  made  an  ex- 
press order  in  the  term,  allowing  such  s  period 
to  prepare  it*    Ibid. 

5.  The  whole  charge  of  the  circuit  court  was 
brought  up  to  the  supreme  court  with  the  record. 
By  the  court :  — ^This  is  a  prectice  which  this 
court  have  uniformly  discountenanced;  and 
which  the  court  trusts  a  rule  made  at  the  last 
term  will  effectually  suppress.  3idgniac  v. 
Thompson^  7  Peters,  348. 

6.  A  bill  of  exceptions  ought  to  state  that 
evidence  was  offered  of  the  facts  on  which  the 
opinion  of  the  supreme  court  was  prayed.  Vasse 
r.  Smith,  6  Cranch,  226;  2  Cond.  Rep.  S53. 

7.  The  supreme  court  have  frequently  remon- 
strated agamst  the  practice  of  spreading  the 
eharge  of  the  judge  at  length  apon  the  record, 


instead  of  the  points  excepted  to,  as  prodnctivfl 
of  no  good,  but  of  much  inconvenience.  Gregg 
V.  The  Lessee  cfSayreand  Wife^  8  Peterp,  244. 

8.  A  bill  of  exceptions  to  evidence  cannot  be 
taken  in  the  district  court  of  the  United  States 
in  Louisiana,  when  the  case  was  not  tried  by  a 
jury.  Field  et  at.  v.  The  United  Statesj  9  Peters, 
182. 

9.  In  the  course  of  the  trial  of  the  cause  in 
the  circuit  court,  the  counsel  for  the  plaintiff 
objected  to  a  question  put  by  the  defendant's 
counsel  to  a  witness,  as  being  a  leading  qnestion. 
By  the  supreme  court : — Al though  the  plaintiiif's 
counsel  objected  to  this  (juestion,  and  said  that 
he  excepted  to  the  opinion  of  tne  court,  no  ex* 
ception  is  actually  prayed  by  the  party  and 
signed  by  th($  judge.  This  court  ettnnot  consider 
the  exception  as  actually  taken,  and  most  f ap- 
pose it  was  abandoned.  Scott  v.  lAoydj  9  Peters, 
418. 

10.  It  is  to  be.  understood  as  a  general  rule, 
that  where  there  are  various  bills  of  exceptions 
filed  according  to  the  local  practice,  if  m  the 
progress  of  the  cause  the  matters  of  any  of 
these  exception^  become  wholly  inunaterial  to 
the  merits,  as  they  are  finally  made  ont  on  the 
trial,  they  are  no  longer  assignable  as  error,  how- 
ever they  have  been  ruled  in  the  conrt  below. 
GreerdeaPi  Lessee  v.  Birth,  5  Peters,  132. 

11.  Exceptions  taken  on  the  trial  of  a  cause 
before  a  jur^,  for  the  purpose  of  submitting  to 
the  revision  of  this  court  questions  of  law  de- 
cided by  the  circuit  court  during  the  trial,  cannot 
be  taken  in  such  a  form  as  to  bring  the  whole 
charge  of  the  judge  before  this  court;  a  chsife 
in  which  he  not  only  states  the  resuhs  of  the  law 
from  the  facts,  but  sums  up  all  the  evidence. 
Ex  parte  Crane  and  another,  6  Peters,  190. 

12.  By  the  ordinary  course  of  things,  on  the 
trial  of  a  cause  before  a  jurV;  if  an  objection  is 
made  and  overruled  to  the  admission  of  evidence} 
and  the  party  does  not  take  any  exception,  he  is 
understood  to  waive  it.  The  exdSeption  need 
not,  indeed,  then  be  put  out  in  form,  or  written 
out  at  lai^e,  and  signed ;  but  it  is  sunicient  if  it 
is  taken,  and  the  right  reserved  to  put  it  in  form 
within  the  time  prescribed  by  the  practice  or 
rules  of  the  court  in  which  the  cause  is  tried. 
Poolers  Lessee  v.  Fleeger^s  Lessee,  11  Peters,  185. 

13.  It  is  no  eround  for  a  bill  of  exceptions 
that  a  court  refused  to  intftract  the  iary  on  a 
point  of  law,  which  was  so  stated,  tnat  it  in- 
volved an  opinion  on  matters  of  fact,  as  when 
the  opinion  of  the  court  was  prayed,  *'  under  the 
circumstances  of  the  case,''  which  were  not 
found  as  facts.  The  United  States  v.  Bumke») 
1  Mason's  C.  C.  R.  57. 

14.  Where  a  bill  of  exceptions  is  taken  at  the 
trial,  a  motion  for  a  new  trial  will  not  be  ente^ 
tained,  unless  the  bill  of  exceptions  is  waived. 
Cunningham  v.  iell,  6  Mason's  C.  C.  R.  161. 

'  15.  Where  a  cause  is  removed  from  an  infe- 
rior to  a  superior  tribunal,  by  writ  of  error,  no 
fact,  not  stated  in  the  bill  of  exceptions,  will  be 
noticed.  Pendleton,  JBxV.  of  Pmdltton,  v.  The 
United  StaUs,  2  Brockenb.  C.  C.  R.  75. 

16.  It  is  not  necessary  that  a  bill  of  exceptions 
should  be  formally  drawn  and  signed  before  the 
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tml  is  at  an  end.  The  exception  may  be  taken 
at  the  triai,  and  noted  by  the  oonrt,  and  may, 
afterwards,  during  the  tenia,  be  reduced  to  form 
and  signed  by  the  judge.  But  in  such  cases  it 
is  signed  nunc  prt>  tunc,  and  purports  on  its  iietoe 
to  be  the  same  as  if  aetoally  rednced  to  form, 
and  signed  daring  the  trial.  It  would  be  a  fatal 
error  if  it  were  to  appear  otherwise.  WaUon  v. 
Tk€  UniUd  SuUes,  9  Wheat,  e&l }  5  Cond.  Rep. 
717. 

17.  The  purpose  of  bringing  the  whole  eri- 
dence,  instead  of  the  facts  proved  by  the  eri- 
dence,  before  the  supreme  court,  for  retiew,  by 
bill  of  exceptions  or  otherwise,  is,  to  say  the 
least,  extremely  inconvenient.  The  party  can- 
not, by  such  a  practice,  take  advantage  of  any 
omisaion  in  the  judee's  charge,  under  a  geneml 
exception  to  it.  If  he  wishes  the  instruction  of 
die  court  to  the  ji^ry  on  one  point  omitted  in  the 
chaige,  he  must  suggest  it,  and  request  the 
lodge's  opinion  on  it.  Armttrong  v.ToUr^  11 
Wheat.  258;  6  Cond.  Sep.  298. 

18.  Where  the  barthen  of  proof  of  certain 
specific  defences  set  up  by  the  defendant  is  on 
lum,  and  the  evidence  presents  contested  facts, 
an  absolute  directkm  irom  the  court  that  the 
natters  produced  and  read  in  evidence  on  the 
part  of  the  defendant,  were  sufficient  in  law  to 
maintain  the  issue  on  his  part,  and  that  the  jury 
ouefat  to  render  their  veniict  in  favour  of  the 
defendant,  is  erroneous;  and  a  judsment  ren- 
dered upon  a  Terdict  parportinc  to  nave  been 

given  under  such  a  chaige  wiH  be  reversed,  a)- 
touc^  the  record  was  made  up  as  upon  a  bill 
of  exceptions  taken  at  a  trial  oefore  the  jury 
upon  the  matters  in  issue;  no  such  trial  ever 
havinff  taken  place,  and  the  case  having  assumed 
that  shape  by  the  a^n'oemedt  of  the  parties^  in 
order  to  take  the  opmion  of  the  suprerne  court 
upon  certain  questions  of  law.  UniUd  Staiei  ▼. 
TiUoisonj  12  Wheat.  180 ;  6  Cond.  Rep.  507. 

19.  A  special  verdict  was  found  by  the  jury, 
■nbjeot  to  the  opinkm  of  the  court  on  the  con- 
struction of  a  deed  which  was  referred  to,  but 
not  contained  in  the  verdict.  A  deed  formed  a 
part  of  a  bill  of  exceptions  taken  to  the  opinion 
of  the  court,  on  a  motion  sobsequently  made  for 
a  new  trial.  The  supreme  court  oannot  know, 
judicially,  that  this  is  the  same  deed  which  is 
referred  to  in  the  verdict,  or  what  are  the  other 
evidences  of  title  which  are  connected  with  it. 
M 'Arthur  v.  Porter's  Lesmj  1  Peters,  626. 

20.  New  Yoric.  -—  Although  the  kw  of  the 
stale  requiring  the  supreme  court  to  decide  on  a 
bill  of  exceptions,  before  a  writ  of  error  is 
brought,  does  not  govern  the  practice  of  the  oir- 
eoit  court  of  New  York,  yet  a  bill  of  exceptions 
was  received  as  a  substitute  for  a  case  on  a  mo- 
tion for  a  new  trial.  BnvftUr  v.  Qilstanj  1 
Faine's  C.  C.  R.  426. 

21.  A  bill  of  exceptions  may  be  taken  to  the 

r km  of  the  court  m  a  charge  to  the  jury;  so 
if,  in  a  proper  case,  the  court  refuse  to  ^ve 
an  opinion  to  the  jury.  SmiA  et  d.  v.  Carrmg' 
fen  cf  al.,  4  Cranch,  62;  2  Cond.  Bep.  26. 

22.  Every  bill  of  exceptitxi  must  be  consi- 
dered as  presentina  a  distmot  substantive  case, 
and  the  court  is  to  decide  only  on  the  evidence 


stated  in  it.    Dunlop  v.  Iftmroe,  7  Cranch,  242; 
2  Cond.  Rep.  484. 

23.  It  is  only  where  the  error  alleged  to  have 
occurred  in  the  court  below  does  not  appear  in 
the  record,  that  a  bill  of  exceptions,  stating  the 
same,  is  required.  Maehn^s  Heirs  v.  Thomas^ 
7  Wheat.  530;  5  Cond.  Rep.  334. 


BILL  IN  EQUITY. 
See  Chancery  and  Chancsrt  Pbactick. 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

L  General  principlM Pa|eS31 

8.  Liability  aud  diaehafffe  of  tlM  drawer  of  bille  of  ei- 
change  

3.  Liability  aud  dieeharge  of  the  endorier  of  bille  of 

exehaage  

4.  Liability  and  dteebarge  of  tiie  aooeptor  and  payor 

of  bille  of  exehanfe 

5w  Proieet  and  notice  of  dlebonoQt  of  bille  of  excbange.  Ml 
&  Liability  ibr  bille  of  exehaoge.  under  a  guarantee 

or  letter  of  credit 843 

7.  InuaveStioa  to  pey  a  bill  of  exebange,  eupra 

proteet 

8L  Bille  of  exchange  to  which  the  tJnited  Statee  are 

partiee 

1.  General  Principles, 

1.  Where  the  endorsee  of  a  bill  of  exchan^, 
whether  as  agent  or  owner,  returns  it  after  pro- 
test to  the  last  eadorser,  the  latter  may  sue  upon 
it  in  his  own  name,  and  at  the  trial  strike  out 
the  last  endorsement,  although  it  be  in  fuU.  And 
prior  blank  endorsements  may  be  filled  up  at 
the  trial,  so  as  to  correspond  with  the  declara- 
tion. And  where  both  these  were  omitted  to  be 
done,  the  supreme  court,  en  ermr^  refused  to  re- 
verse the  juogment,  considering  Jt  an  objection 
of  formf  and  cured  by  the  thirty-second  section 
of  the  judiciary  act.  Jacob  Barker  ▼*  United 
States.  1  Paine's  C.  C.  R.  156. 

2.  The  mere  lapse  of  three  months,  before 

E resentment  of  a  Dill  drawn  at  New  York^  on 
irerpool,  is  not  evidence  of  delay,  especially 
durinff  war.    Ibid, 

3.  Where  the  action  was  commenced  on  the 
non-acceptance  of  the  bill,  and  after  its  non- 
payment, but  before  notice  of  non-psyment  had 
been  received,  and  a  count  on  the  protest  fot 
non-payment  was  inserted  in  the  deolaratioii| 
the  twenty  per  cent,  damages  were  held  recovei^ 
able.    J6td. 

4.  The  holder  of  a  bill  is  entitled  to  recover 
at  the  rate  of  exchange  at  the  time  of  notice  oi 
the  protest  being  given.  This  is  the  settled  la# 
in  New  York.  The  advantages  of  the  rule  of 
liquidation  at  the  par  of  exchange,  are  certainty 
and  convenience,  with  many  others.    Ibid, 

5.  Bills  of  exchange,  payable  at  a  given  time 
after  date,  need  not  be  presented  for  acceptance 
at  all ;  and  payment  may  at  once  be  demanded 
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at  their  maturity.   TownUy  v.  Sumrallj  2  Peters, 
178. 

6.  The  deposit  of  a  bill  in  one  bank,  to  be 
tnmsmitted  to  another  for  collection,  is  a  com- 
mon usage,  of  great  public  convenience,  the 
effect  of  which  is  well  understood ;  and  the  dut^ 
of  a  bank  receiving  such  a  bill  for  collection,  is 
precisely  the  same,  whoever  may  be  the  owner 
thereof;  and  if  it  was  unwilling  to  undertake 
the  collection  without  precise  information  on  the 
subject,  the  doty  ought  to  have  been  declined. 
The  Bank  of  Washington  v.  TripleU  ^  Neale^  1 
Peters,  30. 

7.  By  failing  to  demand  payment  of  a  bill  held 
for  collection,  the  bank  would  make  the  bill  its 
own,  and  would  become  liable  to  its  real  owner 
for  the  amount.    Ibid.  31. 

8.  The  allowance  of  days  of  grace  for  the 
payment  of  a  t)ill  of  exchange  or  note,  is  now 
universally  understood  to  enter  into  every  bill  or 
note  of  a  mercantile  character,  and  so  to  form  a 
part  of  the  contract,  that  the  bill  does  not  become 
due  until  the  last  aay  of  gmce.    Ibid. 

9.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  other  banks  in  the  District  of  Columbia, 
to  demand  payment  of  a  bill  on  the  day  after 
the  last  day  of  grace  j  and  this  usage  has  been 
sanctioned  by  the  decisions  of  the  supreme  court. 
This  usage  is  equally  binding  on  parties  who 
were  not  acquainted  with  its  existence,  but  who 
have  resorted  to  the  bank  povemed  by  such 
usage,  to  make  the  bill  negotiable.    Ibid,  32. 

10.  The  usage  of  the  place  on  which  a  bill  is 
drawn,  or  where  payment  is  demanded,  uni- 
formly regulates  the  number  of  days  of  grace 
which  must  be  allowed.    Ibid,  34. 

11.  A  merchant  has  a  right,  by  the  usage  of 
trade,  to  draw  on  effects  placed  in  the  hands  of 
the  arawer  by  shipment:  and  the  consignee 
must  pay  the  billsy  if  the  snipment  places  funds 
in  his  hands.  Schimmelpenntch  v.  Bayardj  1  Pe- 
ters, 285. 

12.  The  liability  of  parties  to  a  bill  of  ex- 
change or  promissory  note,  has  been  fixed  on 
certain  principles,  which  are  essential  to  the 
credit  and  circulation  of  suoh  paper.  These 
principles  originated  in  the  convenience  of  com- 
mercial transactions,  and  cannot  now  be  departed 
from.  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  61. 

13.  It  is  a  well«settled  principle,  that  no  man 
who  is  a  party  to  a  negotiable  instrument,  shall 
be  permitted  by  his  own  testimony  to  invalidate 
it.  Having  given  it  the  sanction  of  his  name, 
and  thereby  added  to  the  value  of  the  instru- 
ment by  giving  it  currency,  he  shall  not  be  per- 
mitted to  testify  that  the  note  was  given  for  a 
gambling  consideration,  which  would  destroy  its 
validity.    Ibid, 

14.  An  endorsement,  in  blank,  on  a  promis- 
sory note  or  bill  of  exchange,  authorizes  the 
filling  it  up,  either  before  or  after  action  brought, 
with  the  name  of  the  party  for  whose  use  the 
suit  may  be  brought ;  and  it  the  holder,  thouch 
the  endorsee  is  a  citizen  of  another  state^  he 
may  sue  on  the  note  in  the  courts  of  the  United 
States,  although  the  drawer  and  drawee  of  the 


note  were  citizens  of  the  same  state,  and  not  of 
the  state  of  which  the  plaintiff  is  a  citizen. 
Evans  v.  Gee^  1 1  Peter^  80. 

15.  The  bona  fide  holder  of  a  bill  of  exchange, 
has  a  right  to  write  over  a  blank  endorsement, 
directing  to  whom  the  bill  shall  be  paid,  at  any 
time,  before  or  after  the  institution  of  a  salt. 
This  is  the  settled  doctrine  in  the  English  and 
American  courts;  and  the  holder,  by  writing 
such  direction  over  a  blank  endorsement,  order- 
ing the  money  to  be  paid  to  a  particular  person, 
does  not  become  an  endorser.    Ibid, 

16.  £.  consigned  a  cargo  to  the  plaintiffs,  to 
whom  he  was  indebted ;  and  before  or  on  the 
sailing  of  the  vessel  for  Copenhagen,  the  bills  of 
lading  for  the  same  were  assignea  by  him  to 
Gardner  &  Co.,  who  sent  the  defendant,  as  their 
agent,  to  communicate  the  same.  The  cai^ 
was  sold  by  the  plaintiffs,*  and  merchandise 
shipped  to  Gardner  &  Co.,  in  return,  and  the 
defendant  drew  the  bill,  upon  which  this  anit 
was  instituted,  in  favour  of  the  plaintiffs,  on 
Gardner  &  Co..  for  a  balance  claimed  by  tbem« 
beinff  the  deot  due  them  by  £.,  which  bili 
Gardner  &  Co.  refused  to  pay.  In  an  action  by 
the  payee  against  the  dmwer,  the  consideratiQa 
of  the  bill  may  be  inquired  into.  Ryberg  et  of.  ▼. 
Snell^  2  Wash.  C.  C.  K.  294. 

17.  A  bill  of  exchange  was  drawn  by  a  noUie 
sub-agent,  on  the  general  agent  of  the  united 
States,  and  j^yment  of  the  same  was  at  first  re- 
fused ;  but  it  was  afterwards  made  to  the  de- 
fendant; and  soon  after,  it  having  been  dis- 
covered that  the  sub-agent  who  drew  the  bill 
was  unfaithful,  notice  was  given  by  the  general 
asent  to  the  defendant,  who  held  the  money,  as 
administmtor  of  the  pavee,  not  to  pay  it  over,  as 
it  was  claimed  by  the  United  States.  The  court 
said,  though  a  bill  drawn  for  value  received, 
mignt,  prima  facie,  be  considered  as  dravm 
upon  a  consideration ;  yet,  when  a  strong  ground 
is  laid  to  show  a  want  of  consideration,  tbe 
defendant  ouffht  to  show  that  value  was  f  iven 
for  the  bill.  The  United  States  Y.Priu^s  Admer^ 
2  Wash.  C.  C.  R.  460. 

18.  In  an  action  on  a  bill  of  exchange,  which 
had  been  protested  for  non-payment,  it  is  n<»t 
necessary  to  aver,  in  the  declaration,  that  tbe 
bill  had  been  protested  for  non-acceptance. 
Brovm^  Plaintiff  m  Error,  v.  Barry,  3  Dall.  365; 
1  Cond.  Rep.  165. 

19.  As  to  bills  of  exchange  drawn  in  the 
United  States,  payable  in  Europe,  the  custom  of 
merchants  in  this  country  does  not  ordinarily 
require,  to  recover  on  a  protest  for  non-payment^ 
that  a  protest  for  non-acceptance  shall  be  pro- 
duced, though  the  bills  were  not  accepted. 
Ibid. 

20.  Bills  of  exchange,  unaccompanied  by  pro- 
tects for  non-acceptance,  but  which  had  been 
protested  for  non-payment,  were  admitted  in 
evidence.  Clarke  y, Russell,  ZJM,  415 ^  I  Omd, 
Rep.  193. 

21.  Where  bills  of  exchange  were  speoiallj 
endorsed,  and  the  endorsement  still  continned 
uncancelled,  and  there  were  no  re-endorsements 
or  other  evidence  of  any  subsequent  assignment : 
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Hdd^  that  poesession  by  the  original  endoiser  is 
lu'ima  facie  evidence  that  he  is  the  owner  of 
them.  Picquet  v.  Curtis,  1  Sumner's  C.  C.  R.  478. 

22.  Where  bills  of  exchange  are  made  pay- 
able at  a  particular  place,  no  action  can  be 
maintained  until  after  a  demand  at  that  place, 
and  a  dishonour  there.  Therefore,  the  statute 
of  limitations  beeins  to  run  from  the  time  of 
such  demand,  and  not  from  the  time  when  the 
bills  were  piyable,  according  to  their  tenor. 
JM. 

23.  If  a  bill  of  exchange  be  remitted  in  pay- 
ment of  a  debt  due  to  the  person  to  whom  it  is 
sent,  and  the  amount  of  the  bill  is  lost  by  the 
negligence  of  the  person  to  whom  it  was  trans- 
mitted, it  is  to  be  considered  as  payment  of  the 
debt.  Roberts  v.  Gallagher,  1  Wash.  C.  C.  R.  156. 

24.  If  a  bill  of  exchange,  or  a  promissory  note, 
is  given  and  recei?ed  in  satisfaction  of  a  pre- 
cedeat  debt,  the  laches  of  the  holder^  by  which 
the  amount  doe  upon  the  bill  is  lost,  will  prevent 
a  claim  upon  the  person  from  whom  it  was  re- 
ceived in  payment.    Ibid, 

25.  When  the  dmwer  had  no  funds  in  the 
hands  of  the  drawee,  an  action  may  be  brought 
by  the  holder,  upon  the  bill,  before  the  time  it 
would  be  payable  if  it  had  been  accepted.  It 
may  be  brought  immediately  on  non-accept- 
ance.   Baker  v.  GalU^her.  1  Wash.  C.  C.  R.  461. 

26.  The  drawer  of  a  oill  of  exchange,  pro- 
tested after. acceptance,  having  paid  the  dam- 
ages, cannot  set  off  the  same  in  an  action 
aeainst  him  by  the  acceptor  on  another  account, 
although  the  acceptor  had  funds  in  hand  to  pay 
the  biU,  the  damages  being  unliquidated.  Arm* 
strong  V.  Brown,  1  Wash.  C.  C.  R.  43. 

27.  When  an  accommodation  bill  goes  into 
the  hands  of  a  bona  fide  holder,  even  with  notice 
nf  its  particular  character,  he  is  entitled  to  re- 
cover the  amount  thereof  from  the  drawer. 
Ferry  et  d,  v.  Crttmmond  et  ol.,  1  Wash.  C.  C.  R. 
100. 

28.  Bills  drawn  for  an  illmil  consideration  or 
for  one  which  ha[>pens  to  Niil,  cannot  be  en- 
forced by  one  having  notice  of  their  character. 
Ibid. 

29.  Bills  delivered  after  the  death  of  the 
drawer,  to  a  person  who  had  made  .advances 
upon  their  faitn  to  the  drawer,  who  had  them  in 
his  possession,  for  the  purpose  of  raising  money 
for  the  drawer,  may  oe  enforeed  against  the 
representatives  of  the  drawer.    Ibid, 

30.  The  plaintiff,  in  an  action  on  a  bill,  has  a 
Hght  to  recover  gold  or  silver.  The  measure  of 
damages  must  be  the  value  of  the  bill,  at  the 
*ime  of  notice  of  protest,  in  gold  or  in  silver,  and 
not  in  a  depreciated  or  fluctuating  currency. 
James  Barker  v.  United  States,  1  Paine's  C.  C.  R. 
156. 

31.  An  agent  does  not  bear  the  same  relation 
to  his  principal,  that  the  holder  of  a  bill  of  ex- 
change does  to  the  drawer  or  endorser.  The 
tame  negligence  or  omission  which  will  deprive 
the  holder  of  recourse  against  the  drawer  or  en- 
dorser, will  not  render  the  agent  liable  to  his 
principal,  to  the  extent  of  the  bill  placed  in  his 
lands  for  collection.  Hamilton,  I)onalds<m  §^ 
Co.  V.  Cunningham^  2  Brockenb.  C  C.  R.  850. 
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32.  W.  B.,  living  in  Virginia,  drew  a  bill  of 
exchange,  in  November,  1775,  on  R.  C.  &  Co.. 
merchants  in  London,  which  was  duly  protesteef 
in  June,  1776.  W.  B.  died  in  1777,  or  1778. 
Payment  was  not  demanded  of  the  representa* 
tive  of  W.  B.,  till  1819.  when  suit  was  instituted 
on  the  protested  bill.  Query.  Does  the  doctrine 
of  presumption  of  payment,  arising  from  lapse 
of  time,  which  is  applicable  to  sealed  instru- 
ments, apply  to  a  bill  of  exchange  ?  If  it  does, 
such  (iresumption  is  merely  prima  facie,  and  the 
holder  may  rebut  it  by  accounting  for  the  time 
which  has  been  permitted  to  elapse,  and  by 
showing  the  improbability  that  the  debt  has 
been  pud.  Should  this  presumption  be  rebutted, 
still  the  plaintiff  shall  only  recover  legal  interest 
from  the  time  of  the  assertion  of  his  claim. 
Hopkirk  V.  Page,  2  Brockenb.  C.  C.  R.  20. 

33.  Bills  of  exchange  are  transferable,  not  by 
force  of  anv  statute,  but  by  the  custom  of  mer- 
chants. Their  transfer  is  regulated  by  usage, 
and  that  usage  is  founded  in  convenience.  A 
deed,  therefore,  from  A.  to  B.,  conveying  a  great 
number  of  bills,  bonds,  notes,  &c.,  cannot  be 
considered  as  a  negotiation  of  the  bills  on  mer- 
cantile principles,  so  as  to  authorize  ttie  noldep 
to  sue  in  his  own  name :  though  such  an  instr^ 
ment  may  be  considerea  as  conveying  an  equita* 
ble  interest  in  the  right  to  receive  the  money. 
Ibid. 

34.  Where  bills  are  remitted  by  a  merchant 
to  his  factor,  to  be  converted  into  available 
funds,  and  the  factor  mingles  the  property  of  the 
merohant  with  that  of  others,  by  selling  the 
bills  on  a  credit,  and  taking  a  joint  note,  covering 
other  sums  than  that  stipulated  to  be  paid  for 
the  bills,  this  is  in  accordance  with  the  general 
usage ;  and  if  the  parties  to  the  note  become  in- 
solvent before  it  is  due,  the  factor  will  not  be 
held  responsible,  in  consequence  of  the  mere 
act  of  taking  such  note  for  the  loss  sustained  by 
his  employer.  Hamilton,  Donaldson  ^  Co,  v. 
Cunnindutm,  2  Brockenb.  C.  C.  R.  350. 

35.  The  relation  of  principal  and  agent  is 
governed  by  general  rules  of  ]aw,  founded  oa 
reason,  and  if  the  principal  suffers  through  the 
remissness  or  neglifi^ence  of  the  agent,  the  actual 
loss  sustained  ^by  the  principal,  in  consequence 
of  such  misconduct  is  the  standard  by  which 
his  damages  must  oe  measured.  But  the  law 
merohant  prescribes  with  exactness,  the  course 
to  be  pursued  by  the  holder  of  a  bill,  and  has 
substituted  a  peculiar  standard  by  which  damages 
are  to  be  measured  for  any  deviation  from  that 
course.    Ibid, 

86.  The  factor  to  whom  commercial  paper 
is  transmitted  for  collection,  but  who  does  not 
make  himself  a  party  by  putting  his  name  upon 
the  paper,  is  an  ordinary  a^ent,  governed  by  the 
law  which  reeulates  the  relation  of  principal  and 
agent  generally,  and  is  not  subject  to  tne  law 
merohant.    Ibid. 

37.  Where  bills  of  exchange  are  transmitted 
by  a  debtor  to  his  creditor,  to  be  sold,  and  the 
debtor  directs  the  creditor  to  credit  him  with  the 
proceeds,  and  the  creditor  sells  the  bills  partly 
for  cash,  and  partly  for  negotiable  notes,  and 
gives  the  debtor  credit  in  his  books  for  *be 
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amount,  in  two  distinct  items,  first,  for  the  notes, 
and,  secondly,  for  the  balance  iii  cash,  this  is  a 
mere  provisional  payment ;  and  if  the  notes  be 
not  paid,  he  may  recur  to  his  original  claim;  un- 
less, by  his  subsequent  conduct,  he  converts  the 
provisional  into  an  absolute  payment.  Ibid.  568. 

38.  If  a  bill  of  exchange  be  taken  in  payment, 
as  a  dischaige  of  a  pre-'extstent  debt,  or  m  such 
manner  as  imports  an  intention  of  the  creditor  to 
take  the  risk  of  the  bill  on  himself,  the  orisinal 
debt  is  thereby  discharged.  Brown  y.Jacksany 
2  Wash.  C.  C.  R.  24. 

39.  If  a  bill  of  exchange  is  remitted,  with  a 
special  endorsement,  in  payment  of  a  previoas 
debt  which  it  was  meant  to  discbarffe,  the  spe- 
cial endorsement  does  not  restrain  the  rights  of 
the  endorsee  on  the  drawer,  or  on  any  previoas 
endorser ;  whatever  may  be  the  efiect  of  such 
endorsement  between  the  ereditor  and  hit  en- 
dorser.   Ibid. 

40.  The  holder  of  a  bill  of  exchange,  protested 
for  non-pa3rment,  is  not  ob%ed  to  sue  any  one 
of  the  parties  to  the  bill,  in  order  to  strengthen 
his  claim  on  other  parties.  He  may  sue  or  not, 
as  he  chooses.    Ibtd. 

41.  In  an  action  by  the  endorser  of  a  bill  of 
exchange  against  the  drawer,  it  is  sufHcient  to 
account  for  the  non-production  of  th($  bHl,  that  it 
was  lodged  with  the  oommissionera  of  baok^ 
ruptcy,  under  a  commission  issued  against  the 
drawer,  and  still  remains  with  them.  The  As- 
simees  of  Palmer  v.  The  Assignees  of  Blif^f  2 
Wash.  C.  C.  R.  96. 

42.  It  is  not  necessary  that  a  Receipt  fdr  the 
monev  paid  by  the  endorser  to  the  endorse, 
shall  be  entered  on  the  bill.    Ibid, 

43.  A  bill  of  exchange  is  not,  in  general,  to  be 
considered  as  a  satisfaction  of  li  pre-existing 
debt,  unless  it  be  paid  or  accepted  as  sach ;  nor 
if  remitted  conditionally,  unless  the  debtor  sus- 
tain in  jury  by  the  laches  of  the  creditor  who 
received  it.  Gdlagher^e  Ex'ts.  v.  Roberts  et  ed.f 
2  Wash.  C.  C.  R.  191. 

44.  The  defendants  having  onlered  the  phiin- 
tiff  to  purchase  salt  for  them,  and  to  draw  on 
them  for  the  amount,  and  he  having  so  purchased 
and  drawn,  they  are  bound  to  accept  and  pay  his 
bills ;  and  if  they  do  not.  he  may  recover  frofki 
them  the  amount  of  the  Dills,  and  damages  and 
costs  of  protests,  (if  he  has  paid  the  same^)  upon 
a  count  for  money  paid,  laid  out  and  expended ; 
and  the  bills  of  exchange  may  be  given  in  evi- 
dence on  that  count.  Riggs  v.  Lindsaifj  7  Cranch, 
500 ;  2  Cond.  Rep.  585. 

45.  An  action  of  debt  will  lie  by  the  payee  or 
endorsee  of  a  bill  of  exchange,  against  the  ac- 
ceptor, where  it  is  expressed  to  be  for  value 
received.  Raborg  et  <d,  v.  Peyton^  2  Wh^t.  885 ; 
4  Good.  Rep.  173. 

46.  Debt  will  lie  by  the  payee  against  (h^ 
maker  of  a  biU,  when  the  note  is  expressed  to 
be  for  value  received.    Ibid. 

47.  Where  a  bill  of  exchange  wtM  endotsed  to 
1*.  T.  T.,  treasurer  of  the  United  States,  iN^ho  re- 
ceived it  in  that  capacit]|r,  and  for  aoooant  of  the 
United  States,  and  the  bill  had  been  purchased 
by  the  secretary  of  the  treasury,  (as  oncf  of  the 
oommissioners  of  the  sinking  fund^  and  as  agent 


of  that  board,)  whh  the  money  of  the  United 
States,  and  was  afterwards  endorsed  by  T.T.T.. 
treasitrOr  of  the  United  States,  to  W.  atid  S.,  and 
by  them  presented  to  the  drawees  for  accept- 
ance, and  protested  for  non-acceptance  and  non* 
payment,  and  sent  back  by  W.  and  S.  to  the  se 
eretary  of  the  treasury :  Heldj  That  the  endorse 
ment  to  T.  T.  T.  passed  such  an  interest  to  th« 
United  States  as  enabled  them  to  maintain  aa 
action  on  the  bill  against  the  first  endoreer. 
Dugan's  ExWs,  v.  The  U,  S.,  3  Wheat.  172;  4 
Cond.  liep.  223. 

48.  Querif^  Whether,  when  a  bill  is  endorsed 
to  an  agent,  iot  the  use  of  his  principal,  an  aetioa 
on  the  bill  can  be  maintained  by  the  principal  ia 
his  own  name.    Und. 

49.  However  this  may  be  between  private 
parties,  the  United  States  ought  to  be  permitted 
to  sue  either  in  their  own  name,  whenever  it 
appears,  not  only  on  the  face  of  the  instrument, 
but  from  all  evidence,  that  they  alone  are  in- 
terested in  the  subject  matter  of  controversy. 
Ibid. 

50.  Htld^  That  the  United  States  might  re- 
cover in  the  present  action,  without  prodociot 
from  W.  and  S.  a  receipt  or  re-endorsement  of 
the  bill ;  that  W.  and  S.  were  to  be  presumed  to 
have  acted  as  the  agents  or  bankers  of  the  United 
States;  amd  that  all  the  interest  which  W. and 
S.  ever  had  in  the  bill  was  divested  by  the  act 
of  retarding  it  to  the  party  from  whom  it  vas 
recei?ed.    Rid, 

5t.  If  a  person  who  endorses  a  bill  to  another, 
whether  for  value  or  for  the  purpose  of  collec- 
tion, comes  again  to  the  possession  thereof,  be  ii 
to  be  regarded,  unless  toe  contrary  appears  in 
evidence,  as  ihe  bona  fide  holder  and  proprietor 
of  such  bill ;  and  he  is  entitled  to  recover  the^^ 
on,  notwithstanding  there  may  be  on  it  one  or 
more  endorsements  in  full,  subsequent  to  the 
endorsement  to  him ;  witbotit  producing  any  re- 
ceipt or  endorsement  back  to  him  from  either  of 
such  endorsers,  wbo^  names  he  may  strike  from 
the  bill  or  not,  as  he  thinks  proper.    Ibid. 

52.  The  endorser  of  a  promissory  note,  who 
has  been  charged  by  due  notice  of  the  defaoh 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  eonrt  of  equity  as  a  surety;  the  holder  may 
ptoeOed  against  either  party  at  his  pleasare,  and 
does  not  discharge  the  endorser  by  not  issning, 
or  by  countermanding  ah  execution  against  the 
maker.  LsMx  v.  Ptokdj  8  Wheat.  520 1  4  Good. 
Rep.  311. 

53.  By  the  statute  6f  Maryland  of  1763,  ch 
23,  sec.  8,  which  is  perhaps  only  decbratory  of 
the  common  law,  an  endorser  has  a  right  to  pay 
the  amount  of  the  note  or  bill  to  the  holder^  and 
to  be  subrogatad  to  all  his  rights,  by  obtainiRg 
an  assignment  of  the  holder's  judgment  %g^ 
the  maker.    iM. 

54.  Bills  of  exchange,  and  negotiable  promise 
sory  notes j  are  distinguishable  from  all  other 
parol  oontmcts,  \>j  the  oircumstance  that  they 
are  prima  ftujie  evidence  of  valuable  considera* 
tion,  both  between  the  original  parties  and  agaimt 
third  persons.  MmdemlU  v.  fTeleA,  5  Wheat; 
277 ;  4  Cond.  Rep.  642. 

55.  A  bill  of  exchange  is  im  assignmest  \fi  thtf 
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Syee  of  the  debt  doe  from  the  drawee  to  the 
ftwer.    Ibid. 

56.  But  this  doctrine  only  applies  to  cases 
where  the  entire  chose  in  action  has  been  as- 
signed, add  not  a  partial  assignment.    Ibid. 

57.  A  bill  drawn  upon  a  partnership,  bat  not 
accepted  until  lifter  a  dissolotion  of  the  partner- 
ship,  publicly  announced,  birids  only  the  partner 
who  aooepta  it,  and  not  the  other  partners  who 
have  not  consented  thereto.  Tombeebee  Bank  v. 
DumeU,  6  Mason's  C.  C.  R.  56. 

56.  Assuming  that  a  foreign  bill  of  exchanoe, 
payable  aft^r  sight,  ought  to  be  presented  within 
a  reaeonable  time,  that  time  must  be  jodged  of 
with  reference  to  the  nsa^e  among  merchimts  as 
to  delays  in  the  negotiation  and  transmission  of 
such  biiJs.  Wdiace  ▼.  Agry,  6  Mason's  C.  C.  R. 
118. 

69.  No  nrotest  of  a  promissory  note,  or  inland 
bill  of  ezcnange,  is  necessary.  Young  ▼.  Byran^ 
6  Wheat.  146 ;  5  Cond.  Rep.  44. 

60.  A  protest  of  an  inland  bill,  or  promiteory 
note,  is  not  necessary,  nor  is  it  evidence  of  the 
facts  stated  in  it.  Tht  Union  Bank  t.  Hyde,  6 
Wheat.  572;  5  Cond.  Rep.  169.      ^ 

61.  A  bill  or  note  is  prima  facie  evidence, 
under  a  count  for  money  had  and  received, 
against  the  drewer  or  endorser.  Pagers  AdinWs. 
V.  The  Bmk  of  AUxandriOj  7  Wheat.  35 ;  5 
Cond.  Rep.  222. 

62.  The  presumption  that  the  contents  of  the 
bill  or  note  have  oeen  received  by  the  putij 
soetl,  and  for  the  use  of  the  plaintiff,  may  be 
rebutted  by  circumstances;  and  a  iifecovery 
cannot  be  had  in  such  a  case,  where  it  is  proved 
that  the  mooev  was  actually  received  oy  an- 
other party.    Ibid. 

63.  The  negotiability  of  a  promissory  note, 
payable  to  order,  is  not  restmined  by  the  circum- 
stance of  it^  bein^  given  for  the  purchase  of  real 
property  in  Louisiaha,  and  the  notary,  before 
whom  the  contract  of  sale  Is  executed,  writing 
upon  it  the  Words  ^'ne  varietur,"  according  to 
the  laws  and  usages  of  that  itate,  and  other 
eountriefi  governed  by  the  civil  law.  Fleckner 
V.  The  Bank  of  the  U.  5.,  8  Wheat.  S38 ;  5  Cond. 
Rep.  457. 

64.  In  a  declaration  upon  a  promisiory  note  or 
bill,  the  omission  of  the  place  where  it  is  pay- 
able is  fatal.  SebiTH  v.  Dorr^  9  Wheat.  558 ;  5 
Cond.  Rep.  677. 

65.  By  the  custom  of  the  banks  in  the  District 
of  Columbia^  payment  of  a  promissory  note  or 
bill  is  to  be  demanded  on  the  fourth  day  after 
the  time  limited  for  the  payment  thereof,  tn 
order  to  char^  tile  enddr^r,  contrary  to  the  ge- 
neral law  merchant,  #hieh  reouires  a  demand 
on  the  third  day.  Refiner  v.  The  Bank  of  CO" 
lumbiai9  Wheat.  581 }  5  Cond.  Rep.  691. 

66.  It  seems  that,  as  against  the  maker  of  a 
promissory  note,  or  against  the  acceptor  of  a  bill 
of  exchange,  payable  at  a  partiturar  place,  no 
averment  in  the  declaration,  or  proof  M  the  trial 
of  a  demand  of  payment  at  the  j^ace  designated, 
is  necessary.  Sank  (tf  the  U.  S.  v.  Smiihj  11 
Wheat.  171;  6  Cond.  Rep.  257. 

67.  But  as  against  fh6  endotvdr  of  a  bill  or 
Bote^  such  an  averment  and  proof  is,  in  genera), 


necessary.    jBoriit;  of  U.  S.  v.  Bank  of  GeofgiOi 
10  Wheat.  333;  6  Cond.  Rep.  120. 

68.  Where  the  bill  or  note  is  made  payable  at 
a  pirticular  bankj  and  the  bank  itself  is  the 
holder,  such  an  avemient  and  proof  may  ImI 
dispensed  with ;  and  all  that  id  neceteary  is,  for 
the  bank  to  examine  the  account  of  the  maker 
with  them,  in  order  to  ascertain  whether  he  faa^ 
any  fond^  m  their  hands.    Ibid, 

69.  By  the  general  law,  demand  of  payment 
of  a  bill  or  note  must  be  made  on  the  third  da;^ 
of  grace ;  bllt  inhere  a  note  is  made  for  the  pur- 
pose of  being  negotiated  at  a  bank,  whose  cus- 
tom is  to  demand  payment  and  give  tiotice  on 
the  fourth  day,  that  custom  forms  a  part  of  the 
law  of  the  contract,  and  it  is  not  ne^^psary  that 
a  personal  knowledge  of  the  usage  shoold  be 
brought  home  to  the  endorser  for  that  purpose; 
MilU  V.  Bank  </  U.  8.,  11  Wheat.  431 ;  6  Coud. 
Rep.  373. 

70.  If  a  draft  niot  negotiabre,  be  accepted  by 
the  drawer  with  Kn  agreement  tb  pay  the  amount 
to  any  person  to  whom  it  is  assigned,  the  as- 
signee, after  notice,  itiay  maintain  an  action  for 
money  had  and  received  to  his  use  against  th^ 
acceptor.  Weston  t.  Penninum,  1  Mason's  C.  C. 
R.  306. 

71.  A  foreign  bill  of  exchange  protested,  doei 
not  bind  the  h^ir  of  the  dra>ter.  Alston,  £xe- 
eutor  (^  Munfbfd,  lift.,  v.  Mtinfof-d  it  ui.,  1  Brock. 
C  C  R.  266. 

72.  A  fortiori,  this  applies  Where  the  money 
has  been  drawn  for  by  a  bill  in  favour  of  a  third 
persouj  which  has  been  accepted  before  the 
failure.    Taber  v.  Piroti  2  Gallts.  C.  C.  R.  565. 

73.  A  bill  drawn  payable  at  five  days  after 
sight,  and  accepted  on  the  first  day  of  a  month, 
is  payable  on  the  ninth  of  the  ieime  month,  the 
day  of  the  aticepitanc^  beihif  excluded,  ana  the 
three  dayd  of  grace  allowed ;  a  demand  on  the 
eighth,  and  protest  for  non-payment  on  that  day, 
is  too  early,  and  therefore  void.  Mitchell  v.  De- 
grand,  I  Mason's  C.  C.  R.  176. 

74.  In  an  action  on  the  case  to  recover  the 
amount  of  an  accepted  bill  of  exchange  brought 
by  the  payees,  who  were  endorsers  on  this  bill, 
the  damageii  and  costs  of  the  sdit,  which  had 
been  recovered  from  therd,  cannot  be  recovered 
against  the  endorsee,  there  being  no  money 
count  in  thd  declaration.  King  et  d.  v.  PhillifS, 
Peters'  C.  C.  R.  350. 

75.  A  bill  payable  at  fire  days  after  sight,  is 
presented  for  atceptittfce  on  the  30th  of  Sep- 
tember^ but  not  in  fact  accepted  till  the  \tX  of 
October )  the  a($c&ptibice  takes  effect  only  from 
tlttt  day,  and  does  not  relate  back  to  \h^  time 
of  nresentment  on  the  preceding  day.  MitcheH 
i.  mgratid.  t  Mttsdn'i  C.  C.  R.  176. 

76.  A  bill  pilyable  at  so  matiy  days  after  sight, 
fneans  so  tnany  days  after  legal  sifffat,  that  is,  so 
nfmny  diiys  aft^r  the  ac6ej)tan66 :  for  that  is  th6 
sight  to  which  the  bill  refers.    Ibid. 

77.  Exchange  is  to  be  settled  at  the  rate  pre- 
v&ilbg  at  the  lime  of  the  verdict.  Cropper  v. 
Nelson,  3  Wash.  C.  C.  R.  125. 

78.  A  bill  of  exchan^  draWn  at  New  Orleani 
upon  a  person  residing  m  Philadelphia,  and  pay- 
lole  in  the  ktter  city,  had  a  view  to  tlie  kws  of 
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PennsyWanisu  and  the  claims  of  the  holder  of 
such  a  bill  will  be  sabject  to  those  laws.  Golden 
V.  Prince f  3  Wash.  C.  C.  R.  313. 

79.  If  a  debtor  remits  a  bill  to  his  creditor,  in 
payment  of  the  debt,  and  he  receives  it  as  such, 
and  credits  the  debtor,  it  is  a  payment,  and  he 
can  only  sue  the  debtor  as  an  endorser  3  and  if 
he  neglect  to  present  it  in  time  for  acceptance 
and  payment,  and  to  ^ive  notice  of  its  dishonour, 
he  makes  the  debt  his  own,  whether  the  drawer 
has  funds  in  the  hands  of  the  drawee  or  not. 
Dermiston  et  d.  v.  Imbrie,  3  Wash.  C.  C.  R.  396. 

80.  In  an  action,  where  the  declaration  stated 
that  £.  Brown  was  attached  to  answer^  and  pro- 
ceeded to  allege  the  drawing  of  a  bill  of  ex- 
change by  Elisna  Brown^  OTidence  of  a  bill  of 
exchange,  sijgned  by  Elijah  Brown,  cannot  be 
given.    Vraig  r.  Brovmj  Peters'  C.  C.  R.  139. 

81.  If  one  partner,  in  a  voyage  on  joint  ac- 
count, be  autnorized  by  the  others  to  take  op 
money  on  the  credit  of  the  whole  concern,  and 
draw  hills  therefor  on  a  house  at  Amsterdam, 
and  the  partner  take  up  money  and  draw  a  bill 
for  the  same,  directing  it  to  be  charged  to  the 
account  of  all  the  partners,  but  it  is  signed  bv 
himself  only,  it  seems  such  bill  is  binding  on  all 
the  partners  j  at  least  equity  will  enforce  pay- 
ment thereof  against  all  the  partners  in  favour 
of  the  payor  of  the  bill,  who  has  trusted  the 
money  on  the  faith  of  the  joint  credit.  Van 
Riemsdyk  v.  Kane  et  d.,  1  Gallis.  C.  C.  R.  630. 

82.  ui  equity,  such  a  bill,  drawn  under  such 
circumstances,  would  be  deemed  to  have  been 
guarantied  as  to  acceptance  and  paynnent,  by  all 
the  partners.  The  statute  of  frauds  does  not 
apply  to  such  a  case,  for  the  guarantee  is  not  for 
the  payment  of  the  debt  of  another,  but  of  the 
debt  of  the  guarantors.    Ibid, 

83.  If  no  original  authority  to  draw  was 
given,  but  subseauently  the  whole  transaction 
was  ratified  by  all  the  partners,  such  ratification 
would  be  equipollent  with  an  original  authority. 
Ibid, 

84.  A  bill  of  exchan^,  expressed  to  be  col- 
lateral to  a  ransom  bill,  is  a  contract  upon  w|iich 
an  action  may  be  sustained  at  common  law,  the 
plaintiff  and  payee  being  an  alien  friend.  Mtd" 
eonnmre  v.  JCsrUtng,  2  Gulis.  C.  C.  R.  325. 

85.  In  an  action  upon  such  bill  or  exchange, 
the  capture  must  be  taken  to  be  justifiable,  ana 
the  ransom  regular.    Ibid, 

86.  If  an  agent  to  collect  and  receive  pay- 
ment of  bills,  transmits  them  to  his  own  private 
agent,  to  receive  the  money,  and  place  the 
amount,  when  received,  to  nis  private  credit, 
payment  to  such  agent  is  payment  to  the  ori- 
ginal agent  ]  and  if  there  be  a  failure,  it  is  the 
JOSS  of  the  latter  and  not  of  his  principal. 
Taber  v.  Perot,  2  Gallis.  C.  C.  R.  565. 

87.  If  a  bill  of  exchange  be  drawn  by  A.,  with 
airections  to  charge  the  amount  thereof  to  B., 
and  it  is  accepted  generally,  and  paid,  the 
drawer  is  not  liable  to  the  drawee;  unless  it 
appear  that  B.  was  the  agent  of  A.,  and  the 
direction  to  chai;^e  the  bill  to  him,  was  only  to 
point  out  the  fund  from  which  the  bill  was  to  be 
paid.    Bell  v.  Davidsan,  3  Wash.  C.  C.  R.  328. 

88»  A  bill  of  exchange,  payable  at  sixty  days 


after  sight,  was  dmwn  in  Havana  upon  London. 
Heldj  that  it  need  not  be  sent  from  Cuba  direct 
to  London,  but  might  be  sent  indirectly  in  any 
manner  justified  by  the  course  of  trade,  and  be 
sent  for  sale  to  the  United  States.  Wdlau  ▼. 
Agry,  4  Mason's  C.  C.  R.  336. 

89.  No  absolute  rule  can  be  laid  down,  as  to 
the  time  within  which  such  a  bill  must  be  pre> 
sented  for  acceptance.  The  only  rule  is,  that  it 
must  be  presented  within  a  reasonable  time; 
and  what  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  particular  case.    ibii. 

90.  Taking  a  bill  of  exchange  is.  at  most. 
only  prima  utcie  evidence  of  a  satisfaction  ana 
extuiguishmont  of  an  antecedent  debt.  Query. 
How  far  even  this  is  to  be  relied  on,  as  a  general 
presumption  in  foreign  states  1  A  copy  of  the 
protest  for  non-acceptance  need  not  accompany 
the  notice  of  dishonour.  It  is  sufficient  to  pro- 
duce it  at  the  time.    Ibid, 

91.  By  the  general  custom  of  merchants  in 
the  United  States,  bills  of  exchange  drawn  in 
one  state  are.  if  dishonoured,  protested  by  a 
notary,  and  tiie  protest  is  the  customary  and 
sufficient  piliof  of  the  dishonour,  without  any 
auxiliary  evidence.  ToumsUy  v.  Sumrdlj  2 
Peters,  178. 

92.  A  bill  of  exchange,  accepted  and  endorwd 
by  citizens  of  Kentucky,  and  there  negoii&ted, 
payable  at  New  Orleans,  was  not,  by  force  of  the 
statute  of  Kentucky  of  1796,  subject  to  the  nay- 
ment  of  ten  per  cent,  damages.  The  Bank  of 
the  United  States  v.  Daniely  12  Peters,  32. 

93.  A  bill  of  exchange  drawn  in  one  state  of 
the  United  States,  on  a  person  in  another  etate, 
and  payable  there,  is  a  foreign  bill.    Ibid. 

94.  Where  a  bill  was  drawn  in  Kentucky  00  a 
person  in  Kentucky,  and  accepted,  payable  in 
New  Orleans,  the  acceptor  is  liable  to  the  con- 
tract to  the  same  extent  as  he  would  have  been, 
if  he  had  accepted  the  bill  in  Louisiana.  Asa 
foreign  bill,  the  holders  were  entitled  to  re-ex- 
change, by  commercial  usage,  when  the  protett 
for  non-payment  was  made.    Ibid, 

95.  Giving  a  note  for  a  pre-existing  debt, 
does  not  di««charge  the  original  cause  of  action ; 
unless  it  is  agr^  that  the  note  shall  be  taken 
in  payment.    Ibid. 

96.  A  party  to  a  note  entitled  to  notice,  may 
waive  the  notice  by  a  promise  to  see  it  paid,  or 
an  acknowledgment  that  it  must  be  paid:  or  a 
promise  that "  he  will  set  the  matter  to  rights^ 
or  by  a  qualified  promise,  having  knowledge  of 
the  laches  of  the  holder.  Reynolds  et  d.  ▼• 
Douglass  et  d,,  12  Peters,  497. 

97.  A  person  who  takes  a  bill,  which  on  the 
face  of  it  was  dishonoured,  cannot  be  allowed  to 
claim  the  privileges  which  belong  to  a  bona  m 
holder  witbout  notice.  If  he  chooses  to  receite  it 
under  such  cironmstances,  he  takes  with  it  all 
the  infirmities  belonging  to  it :  and  is  in  no  bet- 
ter condition  than  the  person  trom  whom  he  i^ 
ceived  it.  There  can  be  no  distinction  in  principe 
between  a  bill  transferred  afler  it  is  dishonoured 
for  non-acceptance,  and  one  transferred  after  it 
has  been  dishonoured  for  non-payment.  An^ 
dretos  v.  Pond  et  d^  13  Peters,  65. 

98.  The  plaintifis  in  an  action  on  the  second 
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let  of  ai  foreign  bill  of  exchange,  which  was 
protested  for  non-acceptance,  with  the  protests 
thereto  attached,  can  recover,  without  producing 
the  first  of  the  same  set,  or  accounting  for  its 
Don-production.  Bownes  y.  Chunh.  13  Peters, 
205. 

99.  Action  in  the  circuit  court  of  New  York 
OD  a  bill  of  exchange  accepted  in  New  York, 
instituted  by  the  holder,  a  citizen  of  the  state  ot 
Maine.  The  acceptance  and  endorsement  of 
the  bill  were  admitted,  and  the  defence  was 
rested  on  allegations  that  the  bill  had  been  re- 
ceived In  payment  of  a  pre-existent  debt,  and 
that  the  acceptance  had  been  given  for  lands 
which  the  acceptor  had  purclmsed  from  the 
drawer  of  the  bill,  to  which  lands  the  drawer 
had  no  title,  and  that  the  quality  of  the  lands 
had  been  misrepresented,  and  the  purchaser 
imposed  upon  by  the  fraud  of  the  drawer,  and 
thoAe  who  were  co-owners  of  the  land,  and  co- 
operatOGS  in  the  sale.  The  bill  accepted  had 
been  received  bona  fide,  and  before  it  was  due. 
By  the  court :  There  is  no  doubt  that  a  bona  fide 
holder  of  a  negotiable  instrument  for  a  valuable 
consideration,  without  any  notice  of  the  facts 
which  implicate  its  validitv  as  between  the 
antecedent  parties,  if  he  taxes  it  under  an  en- 
dorsement made  before  the  same  becomes  due. 
holds  the  title  unafiected  by  those  facts;  and 
may  recover  thereon,  although,  as  between  the 
antecedent  parties,  the  transaction  may  be  with- 
out any  legal  validity.  Swift  v.  Tyson,  16  Pe- 
ters, 1. 

100.  The  holder  of  negotiable  paper^  before  it 
is  due,  is  not  bound  to  prove  that  he  is  a  bona 
fide  holder  for  a  valuable  consideration,  without 
notice;  for  the  law  will  presume  that,  in  the 
absence  of  ail  rebutting  proof;  and  therefore  it 
is  incumbent  on  a  defendant  to  establish  by 
way  of  defence  satisfactory  proofs  of  the  con- 
trary, and  thus  to  overcome  the  prima  facie 
title  of  the  plaintifif.    Rid, 

101.  B.  and  M'K.,  merchants  at  New  Orleans, 
were  the  factors  of  P.  and  Company,  of  Hunts- 
ville,  Alabama,  and  made  advances  on  cotton 
shipped  to  them.  In  August,  1834,  P.  and 
Company  were  indebted  to  B.  and  M*K.  one 
thousand  three  hundred  and  fifteen  dollars ;  and 
Williams,  the  agent  of  B.  and  MTC..  agreed  with 
P.  and  Company,  that  B.  and  M*K.  would  ad- 
vance eight  thousand  dollars  on  bills  to  be 
drawn  between  the  20th  of  April,  and  the  31st 
Jnly^  1835,  by  P.  and  Company,  and  any  two 
of  SIX  persons  named,  among  wnom  were  Hor- 
ton  and  Terry,  two  of  the  defendants  in  this 
suit.  Before  July  3l8t,  1835,  several  shipments 
of  cotton  were  made  to  B.  and  M*K.  by  P.  and 
Company,  and  several  bills  were  drawn  by  them 
jointly  with  Horton  and  Terry,  and  by  others 
withont  them ;  all  of  which  were  accepted  by 
B.  and  MOC.  These  bills,  with  the  advances 
before  made,  amounted  to  twenty-nine  thou- 
^nd  seven  hundred  and  ninety-five  dollars,  and 
the  proceeds  of  the  shipments  were  twenty-two 
thousand  four  hundred  and  sixty  dollars.  B. 
and  M'K.  ap|)1ied  these  proceeds  to  the  liquida- 
tioo  of  the  billa  drawn  Dy  P.  and  Company^  to 


the  exclusion  of  those  drawn  by  them  iointly 
with  Horton  and  Terry ;  and,  as  these  bills  ex- 
ceeded the  proceeds  of  the  cotton,  they  brought 
an  action  on  a  bill  drawn  June  4th,  1835,  by  P. 
and  Company,  and  Horton  and  Terry,  amounting 
to  three  tnousand  dollars.  The  circuit  court  in- 
structed the  jury,  that  if  they  believed  from  the 
evidence  that,  at  the  maturity  of  the  bill,  B.  and 
M'K.  had  sufiicient  funds  of  P.  and  Company  to 
pay  the  bill,  and  Horton  and  Terry  to  be  accom- 
modation drawers,  and  securities  only,  then,  in 
the  absence  of  any  instructions  from  P.  and 
Company,  in  regara  to  the  application  of  the 
funds,  B.  and  M'K.  were  bound  to  apply  them 
to  pay  the  bill,  and  could  not  hold  therti  to  pay  a 
bill  drawn  on  them  by  P.  and  Company  only, 
which  had  been  accepted  by  them,  and  was  not 
then  due.  Held,  That  the  instructions  of  the 
circuit  court  were  correct.  Srander  If  M^Keit" 
na  V.Phillips  ^  Co.,  16  Peters,  121. 

102.  When  a  factor  makes  advances,  or  inr 
curs  liability  on  a  consignment  of  goods,  if 
there  be  no  special  agreement,  he  may  sell  the 
property  in  tne  exercise  of  a  sound  discretion, 
according  to  general  usase,  and  reimburse  him- 
self out  of  the  proceeds  of  the  sale,  and  the  con- 
signor has  no  right  to  interfere.  The  lien  of  the 
factor  for  advances  and  liabilities  incurred,  ex- 
tends not  only  to  the  property  consigned,  but, 
when  sold,  to  the  proceeds  in  the  hands  of  the 
vendee,  and  the  securities  therofor  in  the  hands 
of  the  lactor.    Ibid. 

103.  By  the  law  merchant,  no  protest  is  re- 
quired to  be  made  upon  the  dishonour  of  any 
promissory  note;  it  is  exclusively  confined  to 
foreign  bills  of  exchange.  Burke  v.  M^Kayj  % 
Howard.  66. 

104.  Nor  is  it  a  necessary  part  of  the  ofiicial 
duty  of  a  notary  to  give  notice  to  an  endorser 
of  the  dishonour  of  a  promissory  note.  Ibid, 

105.  A  state  law  or  general  usage  may  over- 
rule the  general  law  merchant  in  these  respects. 
Ihid, 

106.  Where  a  protest  is  necessary,  it  is  not 
absolutely  necessary  that  it  should  be  made  by 
a  person  who  is  in  fact  a  notary.    Ibid, 

107.  Where  the  endorser  has  discharged  the 
maker  of  a  note  from  liability  by  a  release  and 
settlement,  a  notice  of  non-pavment  would  be 
of  no  use  to  him,  and  therefore  he  is  not  entitled 
to  it.    Ihid, 

108.  In  the  state  of  Mississippi  it  is  allowed 
by  statute,  that  a  suit  be  brought  against  the 
maker  ana  payer,  jointly,  of  a  promissory  note 
by  the  endorsee.  DromzooU  v.  The  Farmers? 
and  Merchants^  Bank  of  Mississippij  2  Howard, 
241. 

109.  An  action  of  this  kind  cannot  be  main- 
tained in  the  courts  of  the  United  States, 
although  the  plaintiff  resides  in  another  state, 
provided  the  maker  and  payer  of  the  note  both 
reside  in  Mississippi.    Ibid, 

110.  If  notes  are  deposited  for  collection  by 
way  of  collateral  security  for  an  existing  debt, 
the  case  does  not  fall  within  the  strict  rules  ox 
commercial  law  applicable  to  negotiable  paper. 
It  falls  under  the  general  law  of  agency ;  and 
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the  acents  are  only  bound  to  ufe  dae  diligence 
to  coueot  the  debU.  Lawrence  v.M^aUmorUj 
2  Howaitl,  427. 

111.  If  the  drawer  of  a  bill  has  no  right  to 
expect  the  payment  of  it  by  the  acceptor; 
where,  for  instance,  the  drayrer  has  withdrawn 
or  intercepted  funds  which  were  destined  to 
meet  the  bill,  or  its  payment  was  dependent 
upon  conditions  which  he  must  have  known  he 
had  not  performed,  such  drawer  cannot  be  en- 
titled to  notice  of  the  non-payment  of  the  bill. 
Rhett  y.Poef  2  Howard,  457. 

112.  Whenever  the  facts  are  ascertained,  it 
is  a  question  of  law  whether  due  diligence  nas 
been  used ;  and  therefore  there  is  no  error  in 
the  direction  of  a  court  to  the  jury  that  they 
should  infer  due  diligence  from  certain  facts, 
where  those  fiau^s,  if  found  by  the  jury,  amounted 
in  the  opinion  4>f  the  court  to  due  diligence. 
Ibid. 

113.  If  the  drawer  and  acceptor  are  either 
general  partners  oy  special  partners  in  the  ad- 
venture of  which  the  bill  constitutes  a  part, 
notice  of  the  di&honour  of  the  bill  need  not  be 
given  to  the  drawer.    Ibid. 

I U.  On  a  bill  of  exchange,  payable  at  a  parti- 
cular place,  it  would  seem,  tnat  the  difference 
of  exchansre  may  be  recovered^  if  the  declaration 
contains  the  proper  averments.  Weed  4*  Co.  v. 
Mllerj  1  McLean,  423. 

115.  But  this  seems  not  to  be  the  rule  where 
the  action  is  on  a  note,  and  there  is  no  count  or 
allegation  in  the  declaration  to  cover  the  rate  of 
•zchange.    Ibid, 

116.  In  a  bill  of  exchange,  or  other  negotiable 
instrument,  the  words  "  value  received"  ^e  not 
necessary.  Benjamin  v.  Tillman,  2  McLean,  213. 

117.  A  letter  written  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  exchange,  describing 
it,  and  promising  to  accept  it,  is  a  virtual  accept- 
ance.   Bayard  v.  Lathy,  2  McLean,  462. 

118.  An  authority  to  draw  several  bills  of  ex- 
change, payable  at  specified  periods,  with  an 
assurance  that  the  bills  should  be  paid,  is  an 
acceptance  to  the  person  who  takes  the  bill  on 
the  credit  of  such  an  authority.    Ibid. 

119.  By  the  English  law,  a  promise  to  accept 
a  non-extsting  bill  of  exchange,  even  though  it 
be  taken  by  the  holder  ;Upon  tne  faith  of  that 
promise,  does  not  amount  to  an  acceptance  of 
the  bill,  when  drawn  in  favour  of  the  holder. 
Wildes  V.  Savage,  1  Storv,  22. 

120.  it  has  been  otherwise  held  by  the  su- 
preme court  of  the  United  States.  Yet  if  the  bill 
be  payable  after  sight,  and  not  after  date,  such 
a  promise  has  never  been  held  in  either  country 
to  be  an  acceptance  of  a  non-existing  bill.    Ibid. 

121.  It  is  not  necessary  that  the  various  par- 
ties to  a  negotiable  instrument  should  be  different 

Sersons,  in  order  to  render  it  a  bill  of  exchange. 
bid. 

2.  Liability  and  Discharge  of  the  Drawer  of  Bills 

of  Exchcmge, 

122.  When  the  drawer  of  a  bill  of  exchange 
has  no  funds  in  the  hands  of  the  drawee,  neither 
protest  nor  notice  of  non-acceptance  or. non-pay- 
ment to  the  drawer  are  necessary  to  enable  the 


giyee  to  recover  of  the  drawer.    Baker  v.  Goi- 
gher,  1  Wash.  C.  C.  R.  461. 

123.  An  agreement  to  accept  bflls  rendeqi  it 
unnecessary  that  the  drawee  shall  have  lands  in 
his  hands  belonging  to  the  drawer.  Dt  Taslet  t 
Co.  V.  Crousillat,  2  Wash.  C.  C.  R.  132. 

124.  A  drawer  of  a  bill  of  exchange  having  no 
funds  in  the  bands  of  the  acceptor,  or  baviog 
withdrawn  them  without  giving  notice  of  the 
bill,  and  intercepting  all  other  funds  before  they 
reach  the  acceptor,  is  not  entitled  to  strict  notice 
of  non-payment.  He  has  no  right  to  expect  the 
bill  to  be  paid.  Valk  v.  Simmons,  4  Mason's  C. 
C.  R.  113. 

125.  Where  a  bill  of  exchange  is  drawn  bj 
the  roaster  of  a  ship,  by  authority  of  the  owner^ 
in  his  own  name,  for  a  cargo  supplied  for  the 
owners,  the  latter  are  liable,  and  are  entitled  to 
the  same  defence  against  the  bill,  in  case  of  dis- 
honour, that  they  would  be  as  drawers.  Wdlaa 
V.  Agry^  4  Mason's  C.  C.  R.  336. 

126.  The  failure  of  a  bank  hoUing  a  bill  pay- 
able after  date  for  collection,  to  give  notice  to 
the  drawer  that  the  drawee  was  not  found  at 
home  when  called  upon  to  accept  the  bill,  is  not 
such  negligence  as  discharges  tne  drawer  from 
his  liabih'ty.  Bank  of  Wt^hington  v.  Triple  et 
al.,  1  Peters^  35. 

127.  A  bill  of  exchange  was  drawn  against 
shipments  made  to  the  drawee,  but  oo  letter  of 
advice  was  written  by  the  shipper  to  the  con- 
signees of  the  property,  and  drawees  of  the  bill, 
ordering  the  proceeds  of  the  shipment  to  be  ap- 
plied to  the  aischaige  of  the  bill ;  but  directiooi 
were  given  to  chaige  the  bilitgenerally,  to  the 
account  of  the  shipper.  Held,  That  the  drawees 
were  not  bound  to  accept  the  oill,  in  coosequenoe 
of  the  proceeds  of  the  shipment  being  receiTed 
by  them.  Schimmelpennich  v.  Bayard  et  o/-,  1 
Peters,  286. 

128.  It  is  well  settled,  that  if  a  bill  of  exchange 
be  drawn  bvone  partner  in  the  name  of  thefinn, 
or  if  a  bill  drawn  on  the  firm  by  their  usual  name 
and  style,  be  accepted  by  one  of  the  partners,  all 
the  partnership  are  bound .  It  results  neceMarily 
from  the  nature  of  the  association,  and  the  objects 
for  which  it  is  constituted,  that  each  partner 
should  possess  the  power  to  bind  the  whole, 
when  acting  in  the  name  by  which  the  partner- 
ship is  known  ',  although  the  consent  of  the  other 
partners  to  the  particular  contract  should  not  be 
obtained,  or  should  be  withheld.  Le  Roy  r* 
Johnson,  2  Peters,  197. 

129.  Where  a  bill  of  exchange  was  drawn  bT 
A.,  after  the  dissolution  of  his  partnership  with 
fi.,  and  the  proceeds  of  the  bill  went  to  pay,  and 
did  pay,  the  partnership  debts  of  A.  &fi.}  whi^ 
A.,  on  the  dissolntion  of  the  firm,  had  assumed 
to  pav,  the  holder  of  the  bill,  after  its  dishonour) 
can  nave  no  claim  on  6.  in  consequence  of  the 
particular  appropriation  of  the  proceeds  of  th0 
bill.    Ibid.  199. 

130.  A  suit  may  be  brought  against  the  draw 
and  endorser  of  a  bill  of  exchange,  on  its  dod- 
acceptance.  The  undertaking  of  the  drawer  and 
endorser  is^  that  the  drawee  will  accept  and  pay) 
and  the  liability  of  the  drawer  only  attaches 
when  the  dmwee  refuses  to  accept,  or  having 
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accepted,  fails  to  pay.  A  refusal  to  accept  is 
then  a  breach  of  the  contract|  upon  the  happea- 
log  of  which,  a  right  of  action  instantly  accrues 
to  the  payee,  to  recover  from  the  drawer  the 
value  expressed  in  the  bill ;  that  being  the  con- 
sideration the  payee  gave  for  it.  Such  also  is 
the  undertaking  of  an  endoiser,  before  the  bill* 
has  been  presented  for  acceptance,  he  being,  in 
hcij  a  new  drawer  of  the  same  pill,  upon  the 
terms  expressed  on  the  face  of  it.  Evans  v.  Getj 
n  Peters,  80. 

3.  Liability  and  Dischar^  of  the  Endorser  of  Bills 

of  Exchange. 

131.  The  defendant  being  indebted  to  the 
plaintiff  in  London,  for  goods,  remitted  a  bill  of  ex- 
change, drawn  upon  London,  in  his  favour,  which 
he  eniiorsed  "  pay  the  amount  to  order  for  ray 
Q.se."  The  bill  was  not  accepted,  nor  paid,  ana 
was  returned  to  the  plaintin 's  agent,  who  de- 
manded payment  of  the  defendant  as  endorser. 
Heldj  That  such  special  endorsement  releases 
the  endorser  from  the  payment  of  damages,  and 
prevents  the  negotiability  of  the  bill.  The  amount 
of  the  bill  is  to  be  received  by  the  endorsee,  for 
the  use  of  the  endorser.  Brown  v.  John  Jackson^ 
1  Wash.  C.  C.  R.  512. 

132.  If  the  endorsee  be  not  a  creditor  of  the 
endorser,  then  he  is  to  receive  the  money,  and 
remit  it,  or  the  bill  is  dishonoured;  he  is  to  re- 
turn it.     Ihid, 

133.  In  this  case,  the  plaintiff  having  received 
the  bill  in  payment  of  a  debt  due  him,  was  en- 
titled to  look  to  every  person  responsible  on  the 
bill,  in  like  manner  as  if  he  had  oought  the  bill, 
with  exception  of  a  claim  for  damages  on  the 
endorser.     Ibid. 

134.  The  endorser  of  a  bill  of  exchange  is  not 
entitled  to  recover  of  the  drawer  the  damages 
incurred  by  the  non-acceptance  of  the  bill,  un- 
less he  has  been  obliged  to  pay  them,  or  is  liable 
to  pay  them.  Kingston  y,niUon,  4  Wash.  C. 
C.  R.  310. 

135.  An  unconditional  promise,  by  the  en- 
dorser of  a  bill  or  note,  to  pay  it.  or  the  acknow- 
ledgment of  his  liability,  after  knowledge  of  his 
discharge  from  his  responsibility  by  the  laches 
of  the  holder,  amounted  to  an  implied  waiver  of 
due  notice  of  a  demand  from  the  drawee,  ac- 
ceptor, or  maker.  Thornton  v.  Wyntij  12  Wheat. 
183  j  aCond.  Rep.  508. 

136.  So  an  acknowledgment  of  the  drawer's 
or  endorser's  liability  has  the  same  effect.  Ibid, 

137.  Knowledge  of  the  fact  of  the  laches  of 
the  hohler  is  essential,  to  charge  the  endorser 
upon  his  promise  or  acknowledgment.    Ibid. 

138.  If  an  endorser  is  once  fixed  by  doe  no- 
tice of  the  non-acceptance  of  a  bill,  no  delay  of 
the  bolder  to  return  the  bill  and  aemand  pay- 
ment, takes  away  his  right  of  recovery;  not- 
withstanding the  drawer  may,  in  the  interme- 
diate time,  fail.  Wild  v.  Bank  of  Passamaquoddyj 
3  Mason's  C.  C.  R.  505. 

139.  When,  upon  a  bill  payable  so  many  days 
after  sight,  the  oolder  presents  the  bill  lor  ac- 
ceptance, and  elects  to  consider  what  passes  on 
such  presentment  as  a  non-acceptance,  he  is 
bound  by  such  election  as  to  all  the  other  parties 


to  the  bill,  and  must  ^ve  due  notice  to  them  of 
the  dishonour  accordingly,  otherwise  they  will 
be  dischaiged ;  and  a  subsequent  acceptance  by 
the  drawer,  on  the  next  da;^,  will  not  be  sum- 
cietit  to  charge  the  drawer,  in  case  no  such  no- 
tice is  given,  and  the  drawer  fails  before  the 
day  of  payment.  Mitchell  v.  Degrandj  1  Ma- 
son's C.  C.  R.  176. 

4.  Liability  and  Discharge  of  the  Acceptor  of  Bills 

of  Exchange. 

140.  The  payee  must  either  state  that  the  bill 
was  protested,  or  show  that  it  was  not  incum 
bent  on  him  to  protest  it,  because  the  drawee 
had  no  funds  hi  nand  to  pay  the  bill ;  but  this 
omission  can  only  be  taken  advantage  of  by  spe- 
cial demurrer.  Baker  v.  Gallagher j  1  Wash.  C. 
C.  R.  461. 

141.  A  promise  to  accept  a  bill  is  an  accept- 
ance, when  the  bill  is  duly  drawn  and  taken, 
bona  fide,  on  the  faith  of  the  promise.  Ogden 
et  at.  y.  QiUin^ham  et  al.j  1  Baldwin's  C.  C. 
R.  45. 

142.  A,  residing  in  Philadelphia,  consigned 
goodl  to  0,  residing  in  New  York,  and  drew  his 
bill  on  B,  promising  to  pay  the  balance  which 
might  be  clue  after  the  sale  of  the  goods,  if  the 
proceeds  did  not  reimburse  B  the  amount  of  the 
bill.  B  accepted  and  paid  the  bill,  which  ex- 
ceeded the  amount  of  sales.  Held,  that  A  was 
bound  to  reimburse  B  at  New  York.    Ibid. 

143.  Where  bills  are  accepted,  payable  in 
London,  on  a  promise  to  provide  funds  to  meet 
them,  the  contract  is  governed  by  the  law  of 
England.  The  obligation  and  rights  of  the  par- 
ties to  a  contract,  are  governed  by  the  law  of  the 
country  where  tne  contract  is  to  be  executed. 
The  remedies  to  enforce  a  contract  are  governed 
by  the  law  of  the  country  in  which  the  suit  it 
brought.    Ibid. 

144.  Where  a  bill  of  exchange  is  accepted 
conditionally,  the  holder,  who  would  charge  the 
acceptor,  must  show  performance  of  the  coruli- 
tion.    Read  v.  Wilkinsonj  2  Wash.  C.  C.  R.  514. 

145.  A  suit  was  instituted  by  the  bank  against 
Pearson,  the  drawer  of  a  bill  of  exchange  en- 
dorsed by  Hatch,  which  suit  stood  for  trial  at  an 
approaching  term.  The  attorney  and  agent  of 
the  bank  agreed  with  Pearson,  that  the  suit 
against  him  should  be  continued,  without  judg- 
ment, until  the  term  after  that  at  which  judg- 
ment would  have  been  entered,  if  Pearson  would 
permit  a  person  in  confinement  under  an  execu- 
tion, to  attend  at  his  suit  a  distant  court  as  a 
witness  for  the  bank,  in  a  suit  in  which  the  bank 
was  plaintiff.  The  witness  was  permitted  to 
attend  the  court,  and  the  suit  against  Pearson 
was  continued  agreeably  to  the  agreement.  By 
the  court: — This  was  an  agreement  for  a  valu- 
able consideration,  and  not  a  mere  voluntary 
and  discretionary  exercise  of  authority  on  the 
part  of  the  agent  of  the  bank.  It  was  a  virtual 
discharge  of  the  endorser  of  the  bill.  Bank  of 
the  United  States  v.  Hatchj  6  Peters,  250. 

146.  The  doctrine  is  well  established,  that 
the  acceptor  of  a  bill  is  bound  to  know  the  nand- 
writing  of  the  drawer,  and  cannot  defend  him- 
self by  a  subsequent  discovery  of  the  forseiv 
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The  Bank  of  the  United  States  v.  Bank  of  Georgia, 
10  Wheat.  333  :  6  Coiid.  Rep.  132. 

147.  If  the  holder  of  a  bill  of  exchange,  at 
the  time  of  taking  the  bill,  knew  that  the  drawee 
had  not  funds  in  his  hands  belonging  to  the 
drawer,  and  took  the  bill  on  the  promise  of  the 
drawee  to  accept  it,  expecting  to  receive  funds 
from  the  drawer,  the  promise  of  the  drawee  to 
accept  the  bill  constitutes  a  valid  contract  be- 
tween the  parties,  notwithstandins;  the  failure 
of  the  di'awer  to  place  funds  in  his  hands.  The 
acceptance  of  the  drawee  of  a  bill  binds  him, 
although  it  is  known  to  the  holder  that  he  has 
no  funds  in  his  hands.  It  is  sufficient  that  the 
holder  trusts  to  such  acceptance.  Townley  v. 
Sumrall,  2  Peters,  183. 

148.  An  action  for  money  had  and  received, 
or  money  paid,  will  not  lie  by  the  acceptor  of  a 
bill  of  exchange  who  has  not  paid  the  same. 
Parker  et  al.  v.  TAc  United  States^  Peters'  C.  C.  R. 
262. 

149.  The  acceptor  of  a  bill  of  exchange,  who, 
at  the  time  of  the  acceptance,  had  no  funds  in 
his  hands  belonging  to  the  drawer,  although  he 
had  not  paid  the  bill,  may  sue  the  drawer,  if  he 
has  done  something  equivalent  to  payment ;  as 
if  he  is  in  confinement,  under  a  capias  ad  satis- 
faciendum, at  the  suit  of  the  holder.    Ibid, 

150.  The  United  States  instituted  a  suit  against 
the  Bank  of  the  Metropolis,  claiming  twenty- 
seven  thousand  eight  hundred  and  eighty-one 
dollars  and  fifty-seven  cents,  the  balance,  ac- 
cording to  the  statement  of  the  treasury,  due  to 
the  United  States.  The  defendant  claimea  credits 
amounting  to  twenty-three  thousand  dollars,  ex- 
clu.sive  of  interest,  which  has  been  presented  to 
the  proper  accounting  officers,  for  acceptances 
of  the  post-office  deiiartment  of  the  drafts  of 
mail  contractors;  ana  an  item  of  six  hundred 
and  eleven  dollars  and  fifty-two  cents,  over-draft 
of  an  officer  of  the  post-office  department,  on 
the  Bank  of  the  Metropolis.  The  drafts  of  the 
contractors,  accepted  by  the  post-office  depart- 
ment, were  discounted  by  the  bank,  in  the  way 
of  business;  one  draft  was  accepted  uncondi- 
tionally, the  other  drafts  were  accepted,  "on 
condition  that  the  contracts  be  complied  with.'' 
Heldy  that  the  bank  became  the  holder  of  the 
draft  unconditionally  accepted,  for  valuable  con- 
8i<t oration ;  and  its  right  to  charge  the  United 
States  with  the  amount,  cannot  be  defeated  by 
any  equities  between  the  drawers  and  the  post- 
office.  The  United  States  v.  TheBank  of  the  Me- 
tropolisy  15  Peters,  377. 

151.  It  was  no  matter  how  the  account  of  the 
drawer  of  the  draft  unconditionally  accepted 
stood  with  the  post-office  department ;  whether 
he  was  a  debtor  or  a  creditor;  whether  the  bank 
knew  one  or  the  other.  An  unconditional  ac- 
ceptance was  tendered  to  the  bank  for  discount. 
It  was  not  the  duty  of  the  bank  to  inquire  how  the 
account  stood,  or  for  what  purpose  the  acceptance 
was  made.  All  it  had  to  look  to  was  the  genu- 
ineness of  the  acceptance,  and  the  authority  of 
the  officer  to  give  it.    Ihiii. 

152.  The  rule  is,  that  the  want  of  considera- 
tion between  the  drawer  and  the  acceptor  is  no 
defence  against  the  rights  of  a  third  party,  who 


has  given  a  consideration  for  the  bill :  and  this 
even  though  the  acceptor  has  b<*en  defrauded 
by  the  drawee,  if  that  be  not  k:  own  to  such 
third  party.    Ibid, 

153.  If  one  purpose  making  a  conditional  ac- 
ceptance only,  and  commit  that  acceptance  to 
WTiting,  he  should  be  careful  to  express  the  con< 
dition  therein.  He  cannot  use  general  terms, 
and  then  exempt  himself  from  liability  by  reiv- 
ing upon  particular  facts  which  have  already 
happened,  though  they  are  connected  with  the 
conditional  acceptance.  By  express  terms  the 
acceptor  might  nave  guarcfed  against  any  con- 
struction, other  than  that  which  was  intended 
bV)  or  was  the  apparent  meaning  of  the  words 
of  the  acceptance.  It  matters  not  what  the  ao- 
ceptor  meant  by  a  cautious  and  precise  phrase* 
^^^^%  >^  it  be  not  expressed  as  a  condition. 
Ibid. 

154.  Nothing  out  of  the  condition  expresned 
in  the  words  of  the  acceptance  can  be  inferred, 
unless  it  be  in  a  case  where  the  words  used  are 
so  ambiguous  as  to  make  it  necessary  that  pro! 
evidence  should  be  resorted  to,  to  explain  them. 
Ibid, 

155.  If  two  persons  deal  in  relation  to  the 
executory  contracts  of  a  third,  and  one  of  them, 
being  the  obligee,  induces  the  other  to  advance 
money,  ''  upon  condition  that  his  contracts  be 
complied  with,"  and  he  knows  that  forfeitares 
have  been  already  incurred  by  the  obligor  for 
breaches  of  his  contract,  and  does  not  say  so. 
he  shall  not  be  permitted  afterwards  to  get  rid 
of  his  liability  by  saying,  "I  cannot  pay  you) 
for  when  I  accepted  there  was  already  due  to 
me  from  the  drawer  of  the  bills  more  than  I 
accepted  for:  you  did  not  choose  to  make  in* 
qniry."    Ibid, 

156.  The  terms,  "accepted,  when  the  con- 
tracts of  the  drawer  of  the  bill  are  complied 
with,"  are  not  retroactive ;  they  do  not  refer  to 
past  transactions,  but  to  the  subsequent  per* 
lormance  of  the  contractors.    Ibid. 

157.  The  acceptor  of  a  bill  of  exchange  stands 
in  the  same  relation  to  the  drawee,  as  the  maker 
of  a  note  does  to  the  payee ;  and  the  acceptor 
is  the  principal  debtor  m  the  case  of  a  bill,  pre 
cisely  like  the  makerof  a  note.  The  liability  of  the 
acceptor  grows  out  of  and  is  to  be  governed  b) 
the  terms  of  his  acceptance;  and  the  liabilit) 
of  the  maker  of  a  note  grows  out  of  and  is  to 
be  governed  by  the  terms  of  his  note ;  and  the 
place  of  payment  can  be  of  no  more  importance 
m  the  one  case  than  in  the  other.  Wallace  r. 
3f  Connelly  13  Peters,  136. 

158.  It  is  of  the  utmost  importance,  that  all 
rules  relating  to  commercial  law  should  be 
stable  and  uniform.  They  are  adopted  for  prac* 
tical  purposes,  to  regulate  the  course  of  com- 
mercial transactions.  When  a  note  or  bill  is 
made  payable  at  a  particular  bank,  as  is  ge- 
nerally the  case,  it  is  well  known  that,  according 
to  the  usual  course  of  business,  the  note  or  biU 
is  lodged  at  the  bank  for  collection ;  and  if  the 
maker  or  acceptor  calls  to  take  it  up  when  it 
falls  due,  it  will  be  delivered  to  him,  and  the 
business  is  closed.  But  should  he  not  find  the 
note  or  bill  at  the  bank,  he  can  deposit  hi' 
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money  to  meet  the  note  when  presented;  and 
should  he  be  afterwards  prosecuted,  he  will  be 
exonerated  from  all  costs  and  damages  upon 
proving  tuch  tender  and  deposite.  Or  should 
the  note  or  bill  be  made  payable  at  some  place 
other  than  a  bank,  and  no  deposite  could  be 
made,  or  he  should  choose  to  retain  his  money 
in  his  own  possession ;  an  offer  to  pay  the  money 
at  the  time  and  place  would  protect  him  against 
interest  and  costs,  on  bringing  the  money  into 
court.    Ibid. 

159.  In  actions  on  promissory  notes  against 
the  maker,  or  on  bills  of  exchange  where  the 
suit  is  against  the  maker,  in  the  one  case,  and 
the  acceptor  in  the  other,  and  the  note  or  bill  is 
made  payable  at  a  specified  time  and  place,  it  is 
not  necessary  to  aver  in  the  declaration  or  proye 
on  the  trial,  that  a  demand  of  payment  was 
made,  in  order  to  maintain  the  action.  But  if 
the  maker  or  acceptor  was  at  the  place,  at  the 
time  designated,  and  was  ready  and  offered  to 
pay  the  money,  it  was  matter  of  defence  to  be 
pleaded  and  proved  on  his  part.     Ibid. 

160.  The  acceptors  of  the  bill  of  exchange 
having,  when  the  bill  became  due,  funds  of  the 
drawers  in  their  hands  sufficient  to  pay  the 
same,  the  liability  of  the  accommodation  drawers 
is  as  completely  discharged  on  payment  of  the 
bill,  as  that  of  the  principals.  Brander  v. 
M'Kenna,  16  Peters,  121. 

161.  An  accommodation  acceptor  of  a  bill  of 
exehanae  is  a  surety  as  to  the  drawer,  but  a 
principal  as  to  the  holder;  although  the  holder 
knew  him  to  be  an  accommodation  acceptor. 
3  Story's  C.  C.  R.  193. 

5.  Protest  and  Notice  of  Dishonour  of  Bills  of 

Exchange, 

162.  Whether  due  notice  of  protest  was  given, 
there  being  no  dispute  about  facts,  is  a  question 
of  law.  Jacob  Barker  v.  U,  S.,  1  Paine's  C.  C.  R. 
156. 

163.  If  the  drawer  of  a  bill  of  exchange  has 
no  funds  in  the  hands  of  the  drawee,  and  nas  no 
right  to  expect  it  will  be  paid,  there  being  no 
commercial  transactions  between  the  parties, 
notice  of  non-payment  and  protest  is  unneces- 
sary. But  when  the  drawer  has  a  right  to  ex- 
pect that  his  bill  will  be  honoured,  as  where 
there  are  running  accounts  between  the  drawer 
and  drawee,  he  is  entitled  to  notice,  although,  in 
point  of  fact,  he  had  no  funds  in  the  hands  of 
the  drawee  when  the  bill  was  drawn.  The 
sound  sense  and  justice  of  the  exception  is.  that 
where  a  drawer  Knows  he  has  no  right  to  draw, 
and  has  the  strorigtist  reason  to  believe  that  the 
bill  will  not  be  paid,  the  motives  for  requiring 
notice  of  the  tlishonour  do  not  exist,  and  his 
ease  comes  within  the  reason  of  the  exception. 
Hopkirk  V.  Page^  2  Brockenb.  C.  C.  R.  20. 

164.  Where  a  protested  bill  of  exchange  is 
held  up  for  a  long  time,  withont  notice  of  its 
non-payment  and  protest,  the  whole  onus  pro- 
band! is  thrown  upon  the  nolder.  He  must  prove 
every  thing,  and  nothing  .8  required  from  the 
drawer.    Ibid, 

165.  A  bill  of  exchange  was  drawn  in  Vir- 
Kinia,  in  November,  1775,  after  the  commence- 

Vof.,T— 21 


ment  of  hostilities  between  Great  Britain  and 
her  colonies,  payable  in  England,  which  wa« 
duly  protested  for  non-payment  in  June,  1776. 
after  all  intercourse  between  the  two  countries 
had  ceased.  Held^  that  a  state  of  war  dispenses 
with  the  necessity  of  giving  notice  of  the  non« 
payment  and  protest  to  the  drawer,  but  notice 
of  its  dishonour  should  be  given  within  a  rea- 
sonable time  after  the  impediment  is  removed. 
Ibid, 

166.  Where  a  bill  must  be  presented  for  ac- 
ceptance, and  even  if  it  be  not  necessary  to  pre- 
sent it,  yet  it  is  presented  and  dishonoured,  no- 
tice of  the  refusal  to  accept,  or  of  the  protest 
for  non-acceptance,  must  be  siven  without  wait- 
ing the  maturity  of  the  bill.  The  U.  S,  v.  Barher-s 
AdnCx,^  4  Wash.  C.  C.  R.  464. 

167.  If  the  holder  has  any  legal  excuse  for 
not  having  given  notice,  according  to  the  strict 
rules  of  law,  it  lies  on  him  to  prove  it.  He  cannot 
excuse  himself  by  supposed  obstacles.    Ibid, 

168.  Legal  notice  is  given  to  the  party  in  per- 
son, only  by  leaving  a  written  notice  at  his  place 
of  residence :  and  this  must  be  proved  by  him 
who  asserts  it.    Ibid, 

169.  The  United  States  purchased  from  J.  B. 
bills  of  exchange  on  Liverpool  which  were  pro- 
tested for  non-acceptance ;  and  the  secretary  of 
the  treasury  omitted,  for  one  day,  to  give  notice 
of  the  dishonour  of  the  bills.  He  sent  by  mail 
to  New  York,  after  the  omission  of  one  day,  the 
protests  of  the  bills,  to  an  agent  of  the  govern- 
ment, directing  him  to  give  the  drawer  notice  of 
the  non-acceptance,  by  means  of  a  notary.  Held^ 
that  the  omission  of  one  day  in  the  notice  dis- 
charged the  drawer.    Ibid, 

170.  Ademandof  payment  of  a  promissory  note 
must  be  made  of  the  maker,  on  the  last  day  of 
grace :  and  where  the  endorser  resides  in  a  diner- 
ent  place,  notice  of  the  default  of  the  maker 
should  be  put  into  the  post-office,  early  enoi^h  to 
be  sent  by  the  mail  of  the  succeeding  day.  Lenox 
V.  Roberts,  2  Wheat.  373 ;  4  Cond.  Rep.  163. 

171.  Where  the  second  day  of  grace  falls 
on  Saturday,  it  is  the  last  day  of  grace;  and 
notice  of  non-payment  given  to  a  drawer  of  a 
bill  on  that  day,  after  a  demand  upon  the  ac- 
ceptor on  the  same  day,  is  sufficient  to  charge 
the  drawer.  Bussard  v.  Levering,  6  Wheat. 
102;  5  Cond.  Rep.  19. 

172.  Notice  to  the  drawer,  by  putting  the 
same  into  the  post-office,  where  the  persons  live 
in  different  places,  is  good.    Ibid, 

173.  After  demand  of  the  maker  of  a  note,  on 
the  third  day  of  grace,  notice  to  the  endorser  on 
the  same  day  is  sufficient,  by  the  general  law 
merchant.  Lindenberger  v.  Beall,  6  Wheat.  104 ; 
5  Cond.  Rep.  20. 

174.  Evidence  of  a  letter  containing  notice 
having  been  put  into  the  post-office,  directed  to 
the  endorser,  at  his  place  of  residence,  is  suffi* 
cient  proof  of  the  notice  to  be  left  to  the  jury ; 
and  it  is  unnecessary  to  give  notice  to  the  de« 
fendant  to  produce  the  letter,  before  such  evi 
dance  can  be  admitted.    Ibid, 

176.  No  precise  form  of  notice  to  the  endorser 
of  a  promissory  note  is  necessary ;  and  it  is  not 
necessary  to  state,  in  the  notioei  who  is  the 
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holder ;  nor  will  a  mistake  as  to  the  date  of  the 
bote  vitiate  the  notice,  if  it  conreys  to  the  party 
a  sufficient  knowledge  of  the  particalar  note 
which  has  been  dishonoured.  Mills  v.  The 
Bank  of  the  U.  S.,  11  Wheat.  431 ',  6  Cond.  Rep. 
373. 

176.  It  is  not  necessary  that  the  notice  should 
eontain  a  formal  allegation  that  it  was  demanded 
at  the  place  where  payable.  It  is  sufficient 
that  it  states  the  fact  of  non-payment  of  the 
note,  and  that  the  holder  looks  to  the  endorser 
for  indemnity.    Ibid. 

177.  It  is  admitted,  that  in  respect  to  foreign 
bills  of  exchange,  the  notarial  certificate  of  pro- 
test is^  of  itself^  sufficient  proof  of  the  dishonour 
of  a  bill  without  any  auxiliary  evidence.  Toum* 
ley  y,SumrdUj  2  Peters,  179. 

178.  It  is  not  disj^uted,  that  by  the  general 
custom  of  merchants  of  the  United  Slates,  bills 
of  exohan^  drawn  in  one  state  on  another 
state,  are,  if  dishonoured,  protested  by  a  notary; 
and  the  production  of  such  protest  is  the  custom- 
ary  document  of  dishonour.    Ibid. 

179.  The  principle  of  law  which  requires  no- 
tice of  the  dishonour  of  a  bill  to  be  given  by  the 
holder  of  it,  or  by  an  agent,  requires  notice  to  be 
given  only  to  those  persons  to  whom  the  owner 
of  a  bill  baa  a  right  to  look  for  payment.  Third 
persons,  who  are  not  liable  on  account  of  the 
dishonour  of  a  bill,  and  could  look  to  no  person 
on  the  bill  fdr  indemnification,  or  for  payment  of 
it,  are  not  entitled  to  notice.  Hutz  v.  Karthausej 
4  Wash.  C.  C.  R.  1. 

180.  The  general  rule  as  to  the  drawer  and 
endorser  is,  that  due  notice  of  the  dishonour  of 
the  bill  must  be  given  to  all  to  whom  the  holder 
means  to  look.  The  first  exception  made  to  this 
rule  was,  in  case  the  suit  was  against  the 
drawer,  where  it  appeared  he  had  no  effects  in 
the  hands  of  the  drawee;  and  this  exception 
was  afterwards  so  qualified  as  to  entitle  him  to 
notice,  if  he  had  a  reasonable  ground  to  expect 
the  bill  would  be  paid.  But  the  exception  has 
never  been  extended  to  the  endorser,  and  ought 
never  to  be.  Ramdidollday  v.  DarieuXj  4  Wash. 
C  C/.  R.  61. 

181.  An  action  was  brought  on  a  bill  of  ex- 
change drawn  by  plaintiff  in  favour  of  defendant. 
The  second  count  was  on  a  promise  of  defend- 
ant, in  1804,  to  the  plaintiff,  that  if  the  plaintffif 
would  indulge  him,  he  would  pay  the  bill,  if  he 
should  be  able  so  to  do,  on  an  averment  that  he 
was  able :  the  protest  of  a  bill  of  exchange  was 
offered  in  evidence,  and  objected  to,  on  the 
ffroand  that  it  was  an  inland,  and  not  a  foreign 
bill,  and  the  evidence  was  admhted.  Lonsdale  v. 
JBrotMi,  4  Wash.  C.  C.  R.  86. 

182.  Query^  If  a  bill  of  exchange  drawn  in 
one  state,  on  another,  is  a  foreign  bill,  and 
whether  tne  protest  of  such  a  bill  is  good  evi- 
dence?   i&ta.  Ante,  178. 

183.  The  holder  of  a  protested  bill  of  exchange 
is  bound  to  give  notice  to  the  person  he  means 
to  look  to,  by  the  earliest  practicable  post  after  the 
bill  is  dishonoured,  when  the  parties  do  not  live 
in  the  same  town.  The  U.  S.  v.  Barker's  Adm^x., 
4  Wash.  C.  C.  R.  464. 

184.  The  letter  giving  the  notice  should  be 


put  into  the  post-offioe  earl^  enough  to  be  sent 
by  the  mail  of  the  succeeding  day.  This  romt 
be  done  by  the  agent,  in  the  first  instance, 
where  the  business  is  managed  by  an  agent; 
and  the  same  diligence  is  required  of  the  payee. 
Ibid. 

185.  If  the  notice  is  to  be  sent  across  the  sea^  it 
should  be  by  the  first  regular  conveyance.  Qttery. 
In  time  of*^  war  between  the  country  of  the 
drawer  and  drawee,  what  is  the  rule  as  to  send- 
ing notice  by  the  agent  of  the  payee  to  the 
drawer  ?    Ibid. 

186.  The  vi-ant  of  funds  in  the  bands  of  the 
drawee  of  a  bill  of  exchange,  renders  notice  to 
the  drawer  of  the  non-acceptance,  or  non-par- 
ment,  unnecessary.  Read  v.  Wilkinsotij  2  Wash. 
C.  C.  R.  514. 

187.  The  strict  rules  of  law  relative  to  the 

Eresentation  and  notice  of  the  dishonour  of  a 
ill  of  exchange,  do  not  prevail  in  the  nme 
manner  against  a  creditor,  to  whom  the  bill  has 
been  remitted  in  payment,  as  they  do  against 
the  holder  of  a  bill  under  other  circumstances. 
Gallagher's  ExWs.  V.  Roberts  et  a/.,  2  Wash.  C. 
C.  R.  191. 

188.  Although  notice  of  the  dishonour  of  a 
bill  may  not  have  been  received  by  the  person 
who  remitted  it.  it  will  be  sufficient  to  discharge 
the  holder,  if  he  did  all  in  his  power  to  convej 
the  information  of  it  to  him.    Ihid. 

189.  The  endorser  of  a  promissory  note,  given 
for  the  aox^ommodation  of  the  maker,  is  entitled 
to  strict  notice  of  its  non-payment.  French's  ExY 
V.  Bank  of  Columbia,  4  Cranch,  141  j  2  Good. 
Rep.  58. 

190.  If  the  drawer  of  a  bill  of  exchange,  at 
the  time  of  drawing,  has  a  right  to  expect  that 
his  bill  will  be  honoured,  although  he  has  no 
funds  in  the  hands  of  the  drawer,  he  is  entitled 
to  strict  notice.    Ibid. 

191.  In  reason,  it  would  seem  that  the  neces- 
sity of  notice  of  non-acceptance  or  non-paj- 
ment  of  a  bill  of  exchange,  ought  to  be  dis- 
pensed with  only  in  those  cases  where  notice 
must  be  unnecessary  or  immaterial.    Ibid. 

192.  Where  the  money  raised  upon  the  bill 
is  received  b}'  the  endorser,  so  that  it  is  dis- 
counted, in  truth,  for  his  accommodation,  not  lor 
that  of  the  maker,  he  is  unquestionably  without 
funds  in  the  hands  of  the  acceptor,  and  must  ex- 
pect to  pay  the  note  himself,  and  cannot  require 
notice  of  its  non-payment  by  the  d  rawer.    iWd. 

193.  A  bill  of  exchange,  payable  after  date, 
need  not  be  presented  for  acceptance  before  ibe 
day  of  payment;  but,  if  presented,  and  accept- 
ance be  refused,  it  is  dishononrea,  and  notice 
must  be  given.  The  absence  from  his  home  of 
the  drawee  of  a  bill  payable  after  date,  when 
the  holder  of  a  bill,  or  his  agent,  calls  with  it  for 
acceptance,  is  not  a  refusal  to  accept ;  but  such 
absence,  wnen  the  bill  is  due,  is  a  refusal  to  pn}: 
and  authorizes  a  protest.  Bank  of  Waskinefon  v- 
Triplett  et  al.y  I  Peters,  36. 

194.  In  a  suit  instituted  by  the  holder  of  a  bill 
against  the  bank,  for  negligence,  in  relation  to 
demand,  or  notice  of  non-payment  of  the  bill, 
the  court,  although  required,  are  not  bnond  to 
declare  the  law  as  between  the  holdt  r  »nd  thi 
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diawer.  The  bank  was  the  agent  of  the  holder, 
aad  not  of  the  drawer ;  and  might,  consequently, 
so  set  as  to  discharge  the  drawer,  without  be- 
coming liable  to  its  principal.    Ibid,  36. 

195.  Where  the  notary  public  called  at  the 
boanling-house  where  the  endorser  lodged,  jmd 
inoaired  of  a  fellow-boarder  for  him,  and,  being 
informed  he  was  not  within,  left  with  the  fellow- 
boarder  a  notice  directed  to  him  of  the  non-pay- 
ment of  a  note  of  which  he  was  endorser,  re- 
questing him  to  deliver  it,  it  was  held  that  the 
notice  was  sofiicient  to  make  the  endorser  liable 
for  the  payment  of  the  bill.  Bank  of  the  U,  S.  v. 
Haicky  6  Peters,  250. 

196.  The  general  rule  of  law,  requiring  proof 
of  the  title  of  the  holders  of  a  note,  may  oe  mo- 
dified by  a  rule  of  court,  dispensing  with  proof 
of  the  execution  of  the  note,  unless  the  party 
shall  annex  to  his  ple'^  an  affidavit  that  the  note 
was  not  executed  by  him.  Mills  v.  Bank  of  the 
UtutedStaUs,  11  Wheat. 431;  6Ck)nd.Rep.373. 

197.  Wherever  the  government  of  the  United 
States,  ihroiu(h  its  lawfully  authorized  agents, 
becomes  the  holder  of  a  bdl  of  exchange,  it  is 
bound  to  use  the  same  diligence,  in  order  to 
chaige  the  endorsers,  as  in  a  transaction  between 
private  individuals.  United  States  v.  Barker^  12 
Wheat.  559;  6  Cond.  Rep.  641. 

198.  Where  the  United  States  w;ere  holders 
of  certain  bills  of  exchange,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury^  dated  Washington, 
Deceml>er  7th,  1814,  to  give  notice  of  non-ac- 
ceptance to  the  drawer  and  endorsers,  residing 
in  New  York,  and  notice  was  given  to  the  en- 
dorser on  the  12th  of  the  same  month,  the  mail 
which  left  on  the  8th  having  arrived  at  New 
York  at  thirty-five  minutes  past  ten  o'clock,  A. 
M.,  on  the  lOth.  Held,  that  the  endorser  was  dis- 
charged by  the  negligence  of  the  holders.    Ibid, 

199.  So,  also,  where  the  United  States  were 
the  holders  of  other  bills,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington, 
May  8th,  1815,  to  give  notice  of  non-payment  to 
the  drawer  and  endorsers,  residing  in  New  York, 
and  notice  was  given  to  the  endorser  on  the  12th 
of  the  same  month,  the  mail,  which  left  Wash- 
ington on  the  8th  having  reached  New  York  early 
on  the  rooming  of  the  llth^  held^  That  the  en- 
dorser M^s  discharged  by  the  negligence  of  the 
holders.     Ibid. 

200.  A  bill  was  drawn  by  the  defendant  at 
New  Orleans,  on  Philadelphia,  in  favour  of  the 
plaintifif,  and  was  by  him  enclorsed,  in  full,  to  a 
third  person,  and  had  been  regularly  protested 
for  non-acceptance  and  non-payment;  but  no 
notice  of  the  dishonour  of  the  bill  was  proved  to 
have  been  given  to  the  drawer.  The  endorse- 
ment, being  in  full,  cannot  be  struck  out  at  time 
of  trial.  The  want  of  notice  destroys  the  plain- 
tiff^ s  right  to  recover  from  the  defendant.  Crcdg 
V.  Browfij  Peters'  C.  C.  R.  171. 

6.  BiUs  drawn  on  a  Guarantee  or  a  Letter  of 

Credit. 

201.  The  owner  of  a  vessel  sent  her  from  New 
York|  consigned  to  his  correspondent  at  Antwerp, 


with  directions  that  they  should  despatch  her  to 
India,  furnishing  the  master  with  a  letter  of  cre- 
dit, entitling  him  to  draw  on  London  for  £5000. 
The  roaster  was  instructed,  if  he  should  not  have 
funds  to  purchase  a  cargo  in  India,  to  "  extend 
his  drawing."  Being  in  want  of  funds,  he  drew, 
not  on  the  house  in  London,  on  whom  he  had 
drawn  the  £5000,  but  on  the  consignees  at  Ant- 
werp)  who  had  obtained  the  letter  of  credit,  and 
to  whom  the  vessel  and  cargo  were  to  return. 
Heldf  That  the  bills  were  drawn  without  au- 
thority, and  should  have  been  drawn  on  the 
house  in  London.  Executors  of  Clement  v,  Dickey  j 
1  Paine's  Rep.  377. 

202.  A  letter,  written  wilhin  a  reasonable 
time  before  or  after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mistaken,  and 
promising  to  accept  it,  is,  if  shown  to  the  person 
who  afterwards  take^  the  bill  on  the  credit  of 
the  letter,  a  virtual  acceptance,  binding  the  per- 
son who  makes  the  promise.  Coolidge  e/  oi.  v. 
Paysan  et  al.,  2  Wheat.  66 ;  4  Cond.  Rep.  33. 

203.  The  prevailing  inducement  for  consider- 
ing a  promise  to  accept  as  an  acceptance,  is, 
that  thereby  credit  is  given  to  the  bill.     Ibid. 

204.  6.,  a  merchant  in  New  York,  wrote  to 
L.,  a  merchant  in  New  Orleans,  on  the  9th  of 
January,  1806,  mentioning,  that  a  ship  belonging 
to  T.  and  Son,  of  Portland,  was  onlered  to  New- 
Orleans  for  freight,  and  requesting  L.  to  procure 
a  freight  for  her,  and  purchase  and  put  on  board 
of  her  five  hundred  bales  of  cotton  on  the  owners' 
account :  '*  for  the  payment  of  all  shipments  on 
owners'  account,  thy  bill  on  T.  and  Son,  of  Port- 
land, or  me,  sixty  days'  sight,  shall  meet  due 
honour."  On  the  13th  February,  B.  wrote  again 
to  L.,  reiterating  the  former  request,  and  in- 
cluding a  letter  irom  T.  and  Son  to  L.,  containing 
their  instructions  to  L.,  with  whom  they  after- 
wards continued  to  correspond:  adding,  'Mhy 
bills  on  me  for  their  account,  for  cotton  they 
order  shipped  by  the  Mac,  shall  meet  with  due 
honour."  On  the  24th  July,  1806,  B.  again  wiote 
L.  on  the  same  subject,  paying,  '*the  owners 
wish  her  loaded  on  their  own  account,  for  the 
payment  of  which  thy  bills  on  me  shall  meet 
with  due  honour,  at  sixty  days'  sight."  L.  pro- 
ceeded to  purcnase  and  ship  the  cotton,  and 
drew  several  bills  on  B.,  which  were  paid.  H. 
afterwardsdrew  two  bills  on  T.and  Son,  payable 
in  New  York,  which  were  protested  for  non-pay- 
ment, they  having,  in  the  mean  time,  failed :  anil, 
about  two  years  afterwards,  drew  bills  on  B.  for 
the  balance  due,  inchiding  the  two  protested 
bills,  damages,  and  interest.  Ileldj  That  the 
letters  of  the  13th  of  February,  and  24th  of  Jul^, 
contained  no  revocation  of  the  undertaking  in 
the  letter  of  the  9th  of  January  ]  that,  although 
the  bills  on  T.  and  Son  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  th 
right  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills;  but  that  he  had  still  a 
right  to  recover  on  the  original  guarantee  of  the 
debt.  Lanusse  v.  Barker,  8  Wheat.  101 :  4  Cond. 
Rep.  204. 

205.  It  was  also  held,  that  L.,  by  making  his 
election  to  draw  u[x>n  T.  hihI  Son,  in  the  firsf 
instance,  did  not  thereby  pr'rlr  <f  hims^f  froix 
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regorting  to  B.,  whose  undertaking  was,  in  effect, 
a  promise  to  furnish  the  funds  necessary  to  carry 
into  execution  the  adventure.  Also,  held,  that 
L.  had  a  right  to  recover  from  B.  the  commis- 
sions, disbursements,  and  other  charges  of  the 
transaction.    Ibid. 

206.  Where  a  general  authority  is  given  to 
draw  bills  from  a  certain  place,  on  account  of 
advances  there  made,  the  undertaking  is  to  re- 
place the  money  at  that  place.  In  this  case, 
therefore,  the  legal  interest  at  New  Orleans  was 
allowed.    Ibid. 

207.  A  promise  to  accept  a  non-existing  bill, 
if  shown  to  a  third  person,  who,  upon  the  faith 
of  such  promise,  receives  the  draft  for  a  valuable 
consideration,  is  in  law  an  acceptance.  Payson 
V.  CoolidgBj  2  Gallis.  C.  C.  R.  238. 

208.  And  it  is  immaterial,  whether  the  con- 
sideration be  a  pre-existing  debt,  or  money  ad- 
vanced at  the  time.    Ibid. 

209.  What  is  sufficient  evidence  of  an  admis- 
sion by  the  acceptors  of  an  endorsement  to  the 
holders,  is  a  question  to  be  left  to  the  jury.  Ibid. 

210.  A  promise  to  accept  a  bill  of  exchange 
is  an  acceptance,  when  the  bill  is  duly  drawn, 
and  taken,  bona  fide,  on  the  faith  of  the  pro- 
mise. Oeden  et  cd.  v.  Gillingkam  et  al.j  1  Bald- 
win's C.  C.  R.  46. 

211.  If  a  person  undertake  to  accept  a  bill,  in 
consideration  that  another  will  purclutse  one  al- 
ready drawn,  or  to  be  thereafter  drawn,  and  as 
an  inducement  to  the  purchaser  to  take  it,  and 
the  bill  is  purchased  upon  the  credit  of  such 
promise  for  a  sufficient  consideration,  such  pro- 
mise to  accept  is  binding  upon  the  party.  It  is 
an  original  promise  to  the  purchaser,  not  merely 
a  promise  lor  the  debt  of  another;  and  having 
a  sufficient  consideration  to  support  it.  in  reason 
atid  justice  as  well  as  in  law,  ought  to  bind  him. 
Townley  Y.Sumrallj  2  Peters,  181. 

212.  It  can  make  no  difference  in  law,  whether 
the  debt  for  which  a  bill  of  exchange  is  taken 
IS  a  pre-existing  debt,  or  money  then  paid  for 
(he  bdl.  In  each  case  there  is  a  suostantial 
••red it  given  bv  the  party  to  the  drawer  upon 
I  he  bill,  and  the  party  parts  with  his  present 
rights  at  the  instance  of  the  promissee,  whose 
promise  is  substantially  a  new  and  independent 
one,  and  not  a  mere  guarantee  of  the  existing 
promise  of  the  drawer.  Under  such  circum- 
stances there  is  no  substantial  distinction, 
whether  the  bill  be  then  in  existence,  or  be 
drawn  afterwards.  In  each  case,  the  object  of 
the  promise  is  to  induce  the  party  to  take  the 
bA\  upon  the  credit  of  the  promise.    Ibid.  182. 

'213.  Where  certain  merchants  had  entered 
riito  a  written  contract,  to  subscribe  certain  sums 
I  >r  a  voyase  to  Africa,  &c.,  and  authorized  their 
:i:^ent  to  draw  bills  for  the  amount,  if  he  fitted 
out  the  expedition ;  and  he  drew  a  bill  on  one  of 
the  subscribers  for  the  amount  subscribed  by 
him,  to  pay  for  goods  bought  for  the  voyage,  on 
tiie  credit  of  the  written  authority  above  stated, 
which  was  shown  to  the  payee  of  the  bill:  it 
was  held,  that  the  agent,  though  drawer,  was  a 
competent  witness  to  prove  the  facts,  in  a  suit 
brought  by  the  payee  against  the  subscriber, 
ipon  a  constractive  acceptance  of  the  bill,  it 


having  been  dishonoured  when  presented  foi 
acceptance.  Lowber  v.  Shaw,  5  Mason's  C.  C. 
R.  241. 

214.  The  supreme  court  confirmed  the  prin- 
ciple established  in  the  case  of  CooHdge  v.  Pay- 
son,  2  Wheat.  75.  that  a  letter  written  within  a 
reasonable  time  before  or  after  the  date  of  a  bill 
of  exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if  shown 
to  the  person  who  afterwards  takes  the  bill,  on 
the  credit  of  the  letter,  a  virtual  acceptance, 
binding  the  person  who  makes  the  proniae. 
Schimmelpennich  et  d.  v.  Bayard  et  ol.,  1  Peters^ 
283. 

215.  If  the  drawees  of  a  bill  of  exchange, 
who  refuse  to  honour  the  bill,  and  thus  den?  the 
authority  of  the  drawer  to  draw  upon  them, 
were  bound  in  good  faith  to  accept  or  paj  the 
bill  as  drawees,  they  will  not  be  permitted  to 
change  the  relation  in  which  they  stood  to  the 
parties  on  the  bill,  by  a  wrongful  act.  They 
can  acquire  no  right  as  the  holders  of  the  bill 
paid  supra  protest,  if  they  were  bound  to  hononr 
it  in  the  character  of  drawees.     Ibid.  285. 

216.  F.,  at  New  Orleans,  was  the  correspondent 
of  P.,  at  Boston,  received  goode  from  him  on 
consignment,  and  was  from  time  to  time  directed 
to  purchase  produce  and  ship  the  same  to  P., 
and  was  instructed  to  draw  on  P.  for  the  fonds 
to  pay  for  the  same.  When  he  made  purchase!!, 
"  the  bills  of  parcels  were  made  out  in  the  name 
of  F.,  aiyl  the  accounts  entered  in  the  books  of 
the  different  merchants  in  his  name."  The  ge- 
neral course  of  the  business  was,  that  P.  sent 
out,  in  his  own  vessels,  merchandise  to  F., 
which  was  sold  by  F. ;  and  F.,  at  the  request 
of  P.,  purchased  produce  from  merchants  in 
New  Orleans,  and  shipped  the  same  as  ordered 
by  P. ',  and  to  put  himself  in  funds  for  the  same, 
when  necessary,  drew  bills  of  exchange  on  P., 
who  had  always,  until  the  presentation  of  the 
bills  on  which  this  suit  was  brought,  accepted 
and  paid  the  same ;  but  he  did  not,  in  his  pur- 
chases, act  under  the  idea  that  he  was  restricted, 
in  making  them,  to  the  drawing  of  bills  for  the 
payment  of  the  articles  purchased  for  P.  F. 
purchased  a  quantity  of  tobacco  to  be  shipped 
to  P. ',  and  payment  for  the  same  in  bills  on  P^ 
made  a  particular  part  of  the  contract  for  the 
purchase.  At  the  time  of  the  purchase,  F. 
showed  to  the  vendor  of  the  tobacco,  the  letters 
from  P.,  ordering  the  purchase  and  shipment  of 
the  same.  Some  of  the  bills  drawn  by  F.  on P-, 
and  which  were  delivered  to  the  vendor  of  the 
tobacco  in  payment  for  the  same,  were  refused 
acceptance  and  payment,  and  this  suit  was  in- 
stituted for  the  recovery  of  the  amount  of  the 
bills  from  P.  Held,  that  P.  was  not  liable  to  pay 
the  bills.  Parsons  v.  Armor  ^  Oakey,  3  Peters, 
426. 

217.  A  bill  of  exchange  is  the  substitute  for 
the  actual  transmission  of  money  by  sea  or  land. 
Power,  therefore,  to  draw  on  a  house  in  good 
credit,  and  to  throw  the  bills  upon  the  market, 
is  equivalent  to  a  deposit  of  cash  in  the  vaalts 
of  the  agent.  There  is  not  the  least  tittle  of 
evidence  in  this  cause,  to  show  that  P.  meant  to 
use  the  credit  of  the  drawer  of  the  bills  on  which 
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this  so  it  is  brought,  or  to  authorize  him  to  pledge 
his  credit  in  any  thins  but  the  negotiation  of  the 
bills.  This  depend ea  on  the  confidence  ^vhich 
merchants  of  New  Orleans,  who  wished  to  re- 
mit, would  place  in  the  solvency  and  integrity 
of  the  drawer  and  drawee,  and  had  no  connec- 
tion whatever  with  the  application  of  the  money 
thus  raised  to  the  purchases  ordered  by  the 
principal.  As  to  those  purchases,  the  agent  was 
aothorizeci  to  go  no  farther  than  to  apply  the 
funds  deposited  with  him.    Ibid.  428. 

218.  Of  the  general  power  to  protest  the  bills 
of  one  who  has  overdrawn,  there  can  be  no 
question ;  for  it  is  the  only  security  which  one 
who  gives  a  power  to  draw  oills,  and  throw  them 
CD  the  market,  has  against  the  bad  faith  of  his 
correspondent.  He  takes  the  risk  of  paying  the 
damages,  if  in  fault,  or  of  throwing  them  on  the 
other,  if  he  has  actually  abused  his  trust.  It  is 
a  question  between  him  and  his  correspondent. 
Ibid,  429. 

219.  The  currency  which  a  merchant  may 
give  to  bills  drawn  on  him  by  his  correspondent, 
b^  the  payment  of  such  bills,  does  not  deprive 
him  of  the  security  he  has  a  right  to,  by  refus- 
ing his  acceptance  of  other  bills  so  drawn.  Ibid. 
430. 

220.  Action  on  two  bills  of  exchange  drawn 
by  Hutchinson,  on  B.  &  H.,  in  favour  of  £., 
which  the  drawers,  B.  &  H.,  refused  to  accept, 
and  with  the  amount  of  which  bills  £.  sought 
to  charge  the  defendants  as  acceptors,  by  virtue 
of  an  alleged  promise  before  the  Dills  were 
drawn.  By  the  court: — The  rule  on  this  sub- 
ject is  laid  down  with  great  precision  by  the 
supreme  court,  in  the  case  of  Coolidge  v.  Payson, 
2  Wheat.  75,  after  much  consideration,  and  a 
careful  review  of  the  authorities,  that  a  letter 
written  within  a  reasonable  time  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in 
terms  not  to  be  mistaken,  and  promising  to  ac- 
cept it,  is,  if  shown  to  the  person,  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter, 
a  virtual  acceptance,  binding  on  the  person  who 
makes  the  promise.  Boyee  ^  Henry  v.  Edwardsj 
4  Peters,  121. 

221.  Whenever  the  holder  of  a  bill  seeks  to 
charge  the  drawee  as  acceptor,  upon  some  occa- 
sional or  implied  undertaxing,  lie  must  bring 
himself  withm  the  spirit  of  the  rule  laid  down 
in  Coolidge  v.  Payson.    Ibid. 

222.  The  rule  laid  down  in  Coolidge  v.  Pay- 
aon,  requires  the  authority  to  be  pointed  at  the 
specific  bill  or  bills  to  which  it  is  intended  to 
be  applied,  in  order  that  the  party  who  takes  the 
bill  upon  the  credit  of  such  authority,  may  not 
be  mistaken  in  its  application.     Ibid. 

223.  The  distinction  between  an  action  on  a 
bill,  as  an  accepted  bill,  and  one  founded  on  a 
breach  of  promise  to  accept,  seems  not  to  have 
been  attended  to.  But  the  evidence  necessary 
to  support  the  one  or  the  other  is  materially 
different.  To  maintain  the  former,  the  promise 
must  be  applied  to  the  particular  bill  alleged  in 
the  declaration  to  have  been  accepted.  In  the 
latter,  the  evidence  may  be  of  a  more  general 
character;  and  the  authority  to  draw  may  be 
collected  from  circumstances,  and  extended  to 
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all  bills  coming  fairly  within  the  scope  of  the 
promise.     Ibid. 

224.  Courts  have  latterly  leaned  very  much 
against  extending  the  doctrine  of  implied  ac- 
ceptances, so  as  to  sustain  an  action  upon  a  bill. 
For  all  practical  purposes  in  commercial  trans- 
actions in  bills  of  exchange,  such  collateral  ac- 
ceptances are  extremely  inconvenient,  and  in- 
jurious to  the  credit  of  bills;  and  this  has  led 
judges  frequently  to  express  their  dissatisfaction, 
that  the  rule  has  been  carried  so  far  as  it  has  ] 
and  their  regret  that  any  other  act  than  a 
written  acceptance  on  the  bill,  had  ever  been 
deemed  an  acceptance.    Ibid. 

225.  As  it  respects  the  rights  and  the  remeil}- 
of  the  immediate  parties  to  the  promise  to  ac- 
cept, and  all  others  who  may  take  bills  upon  the 
credit  of  such  promise,  they  are  equally  secure 
and  equally  attainable  by  an  action  for  ihf 
breach  of  the  promise  to  accept,  as  they  would 
be  by  an  action  on  the  bill  itself.    Ibid. 

226.  The  contract  in  this  case  to  accept  the 
bill,  if  made  at  all,  was  made  in  Charleston, 
South  Carolina.  The  bills  were  drawn  in  Geor- 
gia, on  B.  and  H.  in  Charleston,  and  with  a  view 
to  the  state  of  South  Carolina,  for  the  execution 
of  the  contract.  The  interest  is  to  be  charged 
at  the  rate  of  interest  in  South  Carolina.     Ibid. 

227.  L.,  at  Memphis,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  &  D.  wished  to  draw  on  them  for  two 
thousand  dollars,  saying,  << please  accept  their 
draft,  and  I  hereby  guaranty  the  punctual  pay- 
ment of  it.''  In  a  letter  of  the  same  date,  to 
one  of  the  firm  of  N.  &  D.,  he  says,  "  I  send  a 
guarantee  for  two  thousand  dollars.  The  bal- 
ance I  have  no  doubt  your  friend  W.  will  do  for 
you."  N.  &  D.  drew  a  bill  on  D.  &  Co.  for  four 
thousand  two  hundred  and  fifty  dollars,  which 
they  accepted ;  and,  after  having  paid  the  draft. 
they  gave  notice  to  L.  that  they  looked  to  him 
for  the  money.  No  notice  was  given  by  D.  & 
Co.  to  L.,  that  they  intended  to  acc-ept,  or  had 
accepted,  and  acted  upon  the  guarantee  before 
they  paid  the  draft.  The  drawers  of  the  bill 
did  not  reimburse  D.  &  Co.  for  any  part  of  it. 
An  action  was  instituted  to  recover  two  thousand 
dollars  from  L.,  being  part  of  the  bill  for  four 
thousand  two  hundred  and  fifty  dollars.  Held^ 
that  although  the  bill  was  drawn  for  four  thou- 
sand two  hundred  and  fifty  dollars,  the  guarantee 
would  have  operated  to  bind  h.  for  the  sum  of 
two  thousand  dollars  included  in  it,  if  notice  of 
the  acceptance  of  it  had  been  given  by  D.  &  Co. 
to  L. ;  but  having  omitted  to  give  such  notice. 
or  that  they  intended  to  accept,  or  had  accepted 
and  acted  on  the  guarantee,  L.  was  not  liable  to 
D.  &  Co.  for  any  part  of  the  bill  for  four  thou- 
sand two  hundred  and  fifty  dollars.  Lu  v.  Dick. 
10  Peters,  482. 

228.  A  guarantee  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understanding 
of  the  parties,  without  any  strict  technicsu 
nicety.    Ibid, 

229.  If  the  guarantee  stood  alone,  unexplained 
by  the  letter  which  accompanied  i^  it  would  un- 
doubtedly be  limited  to  a  specific  draft  for  two 
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thousand  dollars;  and  would  not  cover  that 
amount  in  a  bill  for  a  larger  sum  :  but  the  letter 
which  accompanied  it  fully  justifies  the  conclu- 
sion, that  the  defendant  undertook  to  guaranty 
two  thousand  dollars  in  a  draft  for  a  lai^er 
amount.  The  letter  and  guarantee  were  both 
written  by  defendant  on  the  same  sheet  of  pa- 
per, bear  the  same  date,  and  may  be  construed 
together  as  constituting  the  guarantee.    Ibid, 

230.  In  the  case  of  Douglass  v.  Reynolds,  7 
Peters,  125,  the  supreme  court  held,  that  a  party 
giving  a  letter  of  guaiautee  has  a  right  to  know 
whether  it  is  accepted ;  and  whether  the  person 
to  whom  it  is  addressed  means  to  sive  credit  on 
the  footing  of  it  or  not.  It  may  oe  most  ma- 
terial, not  only  as  to  his  responsibility,  but  as  to 
future  rights  and  proceedings.  It  may  regulate, 
in  a  great  measure,  his  course  of  conduct,  ami 
his  exercise  of  vigilance  in  regard  to  the  party 
in  whose  favour  it  is  given.  Especially  it  is 
important  in  case  of  a  continuing  guarantee, 
since  it  may  guide  his  judgment  in  recalling  or 
suspending  it.  This  last  remark  by  no  means 
warrants  the  conclusion,  that  notice  is  not 
necessary  in  a  guarantee  of  a  single  transaction ; 
but  only  that  the  reason  of  the  rule  applies  more 
forcibly  to  a  continuing  guarantee.     Ibid, 

231.  The  same  strictness  of  proof  as  to  the 
time  in  which  notice  of  the  intention  to  act 
under  the  guarantee  of  exchange  is  to  be  given, 
to  charge  a  party  upon  his  guarantee,  as  woula 
be  necessary  to  support  an  action  upon  the  bill 
when,  by  the  law  merchant,  a  demand  upon 
and  refusal  by  the  acceptors  must  be  proved,  in 
order  to  charge  any  other  party  upon  the  bill. 
There  are  many  cases  where  the  guarantee  is 
ot  a  specific,  existing  demand,  by  a  promissory 
note  or  other  evidence  of  a  debt,  and  such 
sruiirantee  is  given  upon  the  note  itself,  or  with 

'a  reference  to  it  and  recognition  of  it,  when  no 
notice  would  be  necessary.  The  guarantor,  in 
such  cases,  knows  precisely  what  he  guaranties, 
and  the  extent  of  his  responsibility;  and  any 
further  notice  to  him  would  be  useless.  But 
when  the  guarantee  is  prospective,  and  to  attach 
upon  future  transactions,  and  the  guarantor  is 
uninformed  whether  his  guarantee  has  been  ac- 
cepted and  acted  upon  or  not,  the  fitness  and 
justice  of  the  rule  requiring  notice,  is  supportetl 
by  considerations  that  are  unanswerable.    Ibid. 

7.  Intravention  to  Patf  a  Bill  of  Exchange,  supra 

Protest. 

232.  The  defendants  accepted  a  bill  of  ex- 
change for  the  honour  of  the  first  endorser,  the 
bill  being  under  protest ;  anti  agreed  to  pay  any 
person  authorized  to  receive  the  money,  and  to 
q:ive  a  discharge;  this  acceptance  did  not  bind 
the  defendants  to  pay,  without  the  holder  put- 
ting his  name  on  the  bill,  or  giving,  as  required, 
an  indemnity  to  the  defendants.  Joshua  Free- 
man V.  Perot  et  a/.,  2  Wash.  C.  C.  R.  485. 

233.  A  stranger  to  the  drawer  and  endorser 
of  a  non-accepted  bill  of  exchange,  may  inter- 
vene supra  protest  to  pay  the  same  for  the 
honour  of  an  endorser  or  drawer.  Konig  ▼. 
Bayard  et  d.,  1  Peters,  262. 

234.  It  is  no  objection  to  this  intervention, 


that  it  has  been  done  at  the  request,  and  under 
the  guarantee  of  the  drawees  of  the  bill,  wl)p 
had  refused  to  accept  or  pay  the  same.  The 
arrangements  made  by  the  payer  of  the  dis- 
honoured bill,  with  the  drawee,  by  which  he 
was  to  be  protected  from  loss,  do  not  affect  the 
liability  of  the  party  to  the  bill  for  whose  honoor 
it  has  been  paid.    Ibid. 

235.  If  A.,  at  the  request  of  the  drawee  of 
a  bill  of  exchange,  and  under  his  guarantee,  ac- 
cept and  pay  the  bill,  supra  protest,  for  the 
honour  of  tne  endorser;  the  party  against 
whom  suit  is  brought  for  the  amount  paid,  may 
avail  himself  of  every  defence  which  he  conid 
have  had,  if  the  bill  had  been  paid  supra  pro 
test  for  the  honour  of  the  endorser,  by  the 
drawee,  and  suit  brought  for  the  same.    lUd. 

8.  Bills  of  Exchange  to  lehich  the  United  States 

are  Parties. 

2c6.  The  United  States  were  the  holders  of  a 
forei,vn  bill  of  exchange  drawn  by  a  bankrupt, 
negotiated  in  the  regular  course  of  trade,  and 
returned  protested  for  non-payment.  They  are 
entitled  to  a  preference  out  of'^the  estate  of  the 
bankrupt,  to  the  whole  amount  of  the  claim. 
U.  S.  V.  Fisher y  2  Cranch,  358 ;  1  Cond.  Rep.  421. 

237.  Where  a  bill  of  exchange  was  endorsed 
to  T.,  treasurer  of  the  United  States^  who  received 
it  in  that  capacity,  and  for  account  of  the  United 
States,  and  the  bill  had  been  purchased  by  the 
secretary  of  the  treasury,  as  one  of  the  commis- 
sioners of  the  sinking  fund,  and  as  agent  of  that 
board,  with  the  money  of  tne  United  States,  and 
was  afterwards  endorsed  by  T.  to  W.  and  S.,  and 
by  them  presented  to  the  drawees  for  acceptance, 
and  protested  for  non-acceptance  and  non-pay- 
ment, and  sent  back  by  W.  and  S.  to  the  secre- 
tary of  the  treasury ;  it  was  held,  that  the  en- 
dorsement to  T.  passed  such  an  interest  to  the 
United  States  as  enabled  them  to  maintain  an 
action  on  the  bill  against  the  prior  endorser. 
Dugan  et  d.  v.  The  U.  S.,  3  Wheat.  172 ;  4  Cond. 
Rep.  223. 

238.  However  this  may  be  between  private 
parties,  the  United  States  ought  to  be  allowed  to 
sue  in  their  own  name,  whenever  it  appears,  not 
only  on  the  face  of  the  instrument,  but  from  all 
the  evidence,  that  they  alone  are  interested  in 
the  subject-matter  of  the  controversy.    JM. 

239.  The  United  States  might  recover  in  an 
action  on  a  bill  of  exchange,  without  producing 
from  W.  and  S.,  their  endorsees  and  agents,  a 
receipt,  or  a  re-endorsement  of  the  bill ;  W.  and 
S.  were  to  be  presumed  to  have  acted  as  the 
agents  or  bankers  of  the  United  Slates,  and  that 
all  the  interest  which  W.  and  S.  ever  had  in  the 
bill  was  divested  by  the  act  of  returning  it  to  the 
party  from  whom  it  was  received.    Ibid, 

240.  If  a  person  who  endorses  a  bill  to  another, 
whether  for  value  or  for  the  purpose  of  collection, 
comes  again  to  the  possession  of  the  bill,  be  is 
to  be  regarded,  unless  the  contrary  appears  in 
evidence,  as  the  bona  fide  bolder  and  proprietor 
of  such  bill,  and  is  entitled  to  recover  thereoo; 
notwithstanding  there  may  be  on  it  one  or  more 
endorsements  in  full,  subsequent  to  the  endorse- 
ment to  him,  without  producing  any  receipt  oi 
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endorsement  back  to  him  from  either  of  such 
endorseni,  whose  names  he  may  strike  from  the 
bill  or  not,  as  he  thinks  proper.    Ibid, 

241.  Wherever  the  government  of  the  United 
States,  through  its  Iawfull3r  authorized  agents, 
becomes  the  holder  of  a  bill  of  exchange,  it  is 
bound  to  use  the  same  diligence,  in  order  to 
cliar^  the  endorsers,  as  in  a  transaction  be- 
tween private  individuals.  United  St€Ues  v.  Bar^ 
kfj  12  Wheat.  559;  6  Cond.  Rep.  641. 

242.  Where  the  United  States  were  holders 
of  certain  bills  of  exchange,  and  their  agent,  in 
New  York,  was  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington,  De- 
cember 7th,  1814,  to  give  notice  of  non-acce{>t- 
ance  to  the  drawer  and  endorsers,  residing  in 
NeirYork,  and  notice  was  given  to  the  endorser 
on  the  12txi  of  the  same  month,  the  mail  which 
lelt  on  the  8th  having  arrived  at  New  York  at 
thirty-five  minutes  pest  ten  o'clock,  A.  M.,  on  the 
lOih;  htldj  That  tne  endorser  was  dischai^d 
by  the  negligence  of  the  holders.    Ibid, 

243.  So,  also,  where  the  United  States  were 
the  holders  of  other  bills,  and  their  agent,  in 
New  York,  \rds  directed,  by  a  letter  from  the 
secretary  of  the  treasury,  dated  Washington, 
May  8th,  1815,  to  give  notice  of  non-payment  to 
the  drawer  and  endorsers,  residing  in  New  York, 
and  notice  was  given  to  the  endorser  on  the  12th 
of  the  same  motith,  the  mail,  which  left  Wash- 
ington on  the  8tb,  having  reacned  New  York  early 
on  the  morning  of  the  11th;  held^  That  the  en- 
dorser was  discharged  by  the  negligence  of  the 
holders.    Ibid. 

244.  A  bill  of  exchange  endorsed  to  the  trea- 
surer of  the  United  States  may  be  sued  and  de- 
clared OH  in  the  name  of  the  United  States,  and 
an  averment  that  it  was  endorsed  immediately 
to  them,  will  be  good.  U.  S,  v.  Jacob  Barker,  1 
Paine's  C.  C.  R.  156. 

245.  Where  the  endorsee  of  a  bill  of  exchange, 
whether  as  agent  or  owner,  returns  it,  after  pro- 
test, to  the  last  endorser,  the  latter  may  sue  upon 
it  in  his  own  name,  and,  at  the  trial,  strike  out 
the  last  endorsement,  aUhough  it  be  in  full ;  and 
prior  bkink  endorsements  may  be  filled  up  at  the 
trial,  so  as  to  correspond  with  the  declaration. 
Where  both  these  were  omitted  to  be  done,  the 
eoort,  on  error,  refused  to  reverse  the  judgment, 
eonsidering  the  objection  as  one  of  form,  ana 
eared  by  the  32d  sec.  of  the  judiciary  act  of 
Septerol)er  24,  1789,  ch.  20.    Ibid. 

246.  A  citizen  of  the  United  States  may,  law- 
fully, during  a  war  with  a  foreign  country,  draw 
a  bill  on  a  subject  of  such  country,  such  an  act 
not  leading  to  any  injurious  oonsequence,  nor 
amounting  to  trade  witn  the  enemy.    Ibid, 

247.  The  holder  of  a  bill  is  entitled  to  recover 
at  the  rate  of  exchange  at  the  time  that  notice 
of  the  protest  is  given:  this  is  the  settled  law  in 
New  York.    Ibid, 

248.  As  the  plaintiff  in  an  action  on  a  bill  has 
a  right  to  recover  gold  or  silver,  the  measure  of 
damages  must  be  the  value  of  the  bill  at  the 
time  of  notice  of  protest,  in  gold  and  silver,  and 
not  in  a  depreciated  or  fluctuating  currency. 
Rid, 
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BILLS  OF  LADING. 

1.  A  bill  of  lading,  stating  the  property  to  be> 
long  to  A.  and  B.,  is  not  conclusive  evidence  of 
property,  and  does  not  estop  A.  from  showing, 
in  an  action  on  a  policy  of  insurance,  that  the 

$roperty  belonged  to  another.     Tke  Maryland 
ns.  Co,  v.  Rndens^  AdrnW.,  6  Cranch,  338 ;  2 
Cond.  Rep.  394. 

2.  By  the  well-settled  principles  of  commer- 
cial law,  the  consignee  is  the  authorized  agent 
of  the  owner,  whoever  he  may  be,  to  receive 
the  goods;  and  by  his  endorsement  of  the  bill 
of  lading  to  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  result 
of  the  principle,  that  bills  of  lading  are  transfer- 
able  by  endorsement,  and  thus  may  pass  the 
property.  Conard  v.  The  Atlantic  Ins,  Co.,  1  Pe- 
ters, 445. 

3.  Strictly  speaking,  no  person  but  the  con* 
signee  can,  by  any  endorsement  on  the  bill  of 
lading:,  pass  the  legal  title  to  the  goods.  But,  if 
the  shipper  be  the  owner,  and  the  shipment  be 
on  his  own  account  and  risk,  although  he  may 
not  pass  the  title  by  virtue  of  a  mere  endorse- 
ment of  the  bill  of  lading,  unless  he  be  the  con- 
signee, or  the  goods  be  deliverable  to  his  order, 
vet,  by  an  assignment  on  the  bill  of  lading,  or 
by  a  separate  instrument,  he  can  pass  the  legal 
title  to  the  same ;  and  it  will  be  good  against  all 
persons,  except  purchasers  for  a  valuable  cons^* 
deration,  without  notice,  by  endorsement  on  the 
bill  of  lading  itself.  Such  an  assignment  by  the 
owner  passes  the  legal  title  against  his  agents  or 
factors^  and  creditors,  in  favour  of  the  assignee. 
Ibid. 

4.  The  endorsement  of  a  bill  of  lading  trans- 
fers all  the  legal  right  in  the  property  to  the  as- 
signee, and  the  consignee  cannot  claim  his  debt 
out  of  the  property  shipped  to  him.  unless  it  was 
actually  in  his  possession  before  tne  assignment 
of  the  bill  of  lading.  Ryberg  v.Snell,  2  Wash. 
C.  C.  R.  294. 

5.  It  is  no  objection  to  giving  in  evidence  a 
bill  of  lading  and  invoice,  which  have  been  made 
out  after  the  usual  and  regular  time,  if  the  cir- 
cumstances under  which  the  vessel  and  master 
were,  prevented  their  being  made  out  at  the 
common  period.  Graham  v.  The  Pennsylvania 
Ins.  Co.,  2  Wash.  C.  C.  R.  1 13. 

6.  Goods  sold,  bona  fide,  while  at  sea,  by  as- 
signment of  the  bill  of  lading,  the  right  of  the 

Srincipal  to  stop,  in  transitu,  ceases.    Walter  ▼. 
loss,  2  Wash.  C.  C.  R.  283. 

7.  If  the  factor  sell,  bona  fide,  the  goods  of 
his  principal  for  a  valuable  consiueration,  by  as- 
signing over  the  bill  of  lading,  the  sale  is  valid 
against  the  principal.  But  such  a  sale  is  not 
valid,  unless  the  bill  of  lading  for  the  goods  hai 
been  received  bv  the  factor.    Ibid.  283. 
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8.  The  assignee  of  the  bill  of  lading,  who  re- 
ceived the  goods,  is  bound  to  pay  the  freight, 
unless  the  assignor  is  bound  by  charterparty  to 
pay  it,  or  unless  the  assignee  had  bound  himself, 
Dy  an  express  agreement,  to  pay  it  as  surety  for 
the  assignor.  Trask  ^  D€nns  r.  Duvallj  4  Wash. 
C.  C.  R.  181. 

9.  The  bill  of  lading,  and  the  invoice,  are  the 
ordinary  evidence  of  property ;  but  they  may  be 
contradicted,  both  as  to  theu*  genuineness  and 
authenticity  and  as  to  their  truth.  Blagg  v.  l^ke 
Phanix  Ins.  Co.,  3  Wash.  C.  C.  R.  5. 

10.  In  an  open  policy,  the  plaintiff  must  prove 
his  interest,  and  the  value  oi  his  property,  or  he 
cannot  recover.  The  bill  of  ladmg  of  the  out- 
ward cargo  is  no  proof  of  the  interest  of  the 
plaintiff  in  the  homeward  cargo.  BeaU  v.  Pettit 
ctalj  1  Wash.  C.  C.  R.  241. 

11.  In  an  action  on  two  policies  of  insurance, 
one  a  valued  policy  on  the  vessel,  the  other  an 
open  policy  on  the  cargo,  on  a  voyage  from  New 
YoHc  to  Gibraltar,  the  vessel  was  captured  and 
carried  into  Algesiras;  and  there,  although  the 
cargo  was  not  condemned,  as  it  was  not  per- 
mitted to  the  vessel  to  sail  with  it,  unless  secu- 
rity was  given  that  it  would  not  be  carried  to  a 
British  port  in  the  Mediterranean,  it  was  sold  by 
the  supercargo;  and  the  vessel,  which  had  not 
been  detained  with  a  view  to  hf  r  condemnation, 
sailed  for  New  York,  with  a  cargo  on  freight,  and 
was  lost :  it  is  not  necessary  to  di.<«clo8e  to  the 
underwriters  on  the  cargo  the  particular  lan- 
guage of  the  bills  of  lading;  and  if  they  are 
general,  so  as  to  comprehend  the  port  to  which 
insurance  is  made,  it  is  sufficient.  Hurtin  v. 
Phanix  Ins.  Co.,  1  Wash.  C.  C.  R.  400. 

12.  The  endorsement  and  delivery  of  a  bill 
of  lading,  or  the  delivery  of  the  bill  without  en- 
dorsement, if  the  cargo  is,  by  the  terms  of  it,  to 
be  delivered  to  a  particular  person,  amounts  to  a 
transfer  of  the  property,  subject  to  the  right  of 
the  vendor,  if  the  consideration  be  not  paid,  to 
reclaim  the  property  before  it  shall  get  into  ac- 
tual possession  of  the  vendee.  Walter  v.  RosSf 
2  Wash.  C.  C.  R.  283. 


BILL  OF  REVIEW. 
See  Chancert. 


BILL  OF  REVIVOR. 
See  Chancery. 


BILL  OF  SALE. 

1.  A  bill  of  sale  of  a  ship  is  good,  though  it 
do  not  recite  the  certificate  prescribed  by  the 
legist  ry  act.  DWdf  v.  Harris^  4  Mason's  C. 
C.  R.  515. 

2.  A  bill  of  sale  of  a  ship  and  cargo,  lying  in 
port,  is,  as  against  creditors,  good  and  valid,  if 
Dona  fide  nUKde;  although  possession  is  not 
taken  of  the  same  by  the  purcnaser,  if  such  bill 
of  sale  be  merely  by  way  of  mortgage  or  se- 


curity, and  not  absolute,  and  it  is  ponsoant  to  the 
agreement  of  the  parties,  that  the  mortgagor 
shall  have  the  conduct  ana  management  of  the 
voyage  on  which  the  ship  is  then  destined.  Ibid. 

3.  Under  the  laws  of  Louisiana,  and  the  de- 
cisions of  the  courts  of  that  state,  a  mark  for 
the  name,  to  an  instrument,  bv  a  person  who  is 
unable  to  write  his  name,  is  of  the  same  effect 
as  a  signature  of  the  name.  Zacharie  and  Wifi 
V.  Franklin  and  Wife,  12  Peters,  151. 

4.  A  bill  of  sale  of  slaves  and  furniture,  re- 
citing that  the  full  consideration  for  the  property 
transferred  had  been  received,  and  which  does 
not  contain  any  stipulations  or  obligations  of  tbe 
party  to  whom  it  is  given,  is  not  a  cynalagmatie 
contract,  under  the  laws  of  Louisiana:  and  the 
law  does  not  require  that  such  a  bill  of  sale 
shall  have  been  made  in  as  many  originals  as 
there  were  parties  having  a  direct  interest  in  it, 
or  that  it  should  have  been  signed  by  the  vendee. 
Ibid. 


BILL  OF  PARTICULARS. 

1.  A  bill  of  particulars  should  be  so  specific 
as  to  inform  the  defendant,  substantialiv,  od 
what  the  plaintiff's  action  is  founded.  This  is 
the  object  of  the  bill,  and  if  it  fall  short  of  this^ 
its  tendency  must  be  to  mislead  the  defendant, 
rather  than  to  enlighten  him.  Chesapeake  and 
Ohio  Canal  Company  v.  Knapp  et  al.j  9  Peters, 
541. 

2.  As  the  bill  of  particulars  ia  filed  before  the 
trial,  it  is  always  in  the  power  of  the  defendant 
to  object  to  its  want  of  precision,  and  the  court 
will  require  it  to  be  amended  oefore  the  com- 
mencement of  the  trial ;  and  if  this  be  not  the 
only  mode  of  taking  advantage  of  any  defect  in 
the  bill,  it  is  certainly  the  most  convenient  for 
the  parties.    Ibid, 


BLACK  BOOK  OF  THE  ADMIRALTY. 

The  most  venerable  monument  is  tbe  Black 
Book  of  the  admiralty  itself,  which,  though  it 
contains  considerable  additions  of  later  periods, 
is  generally  agreed  to  have  been  originally  com- 

Eiled  in  the  reign  of  Edward  III.  This  book 
as  always  been  deemed  of  the  highest  authority 
in  matters  concerning  the  admiralty.  Besides 
the  laws  of  Oleron,  at  large,  it  contains  an  aiD]^ 
view  of  the  crimes  and  offences  cognisable  in 
the  admiralty;  and  also  occasional  ordinances 
and  commentaries  on  matters  of  prize  and  mt^ 
ritime  torts,  injuries  and  contracts.  Among 
other  things  it  prohibits  the  suing  of  merchants, 
mariners,  and  other  persons,  at  common  law, 
for  an^  thin^  appertaining  to  the  maritime  law 
of  ancient  right.  —  Per  Mr.  Justice  Story.  D* 
Lovio  v.  Boit^  2  Gallis.  C.  C.  R.  404. 


BLOCKADE. 

1.  An  American  ship,  warranted  to  be  Ame- 
rican property,  is  impliedly  warranted  to  con 
duct  herself  during  the  voyage  as  an  American 
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Bod  an  attempt  to  enter  a  blockaded  port,  know- 
ing it  to  be  blockaded,  forfeits  that  character. 
filzsimmons  v.  The  Newport  Ins.  Co.j  4  Cranch, 
185;  2  Cond.  Rep.  78. 

2.  By  the  treaty  with  Great  Britain,  it  is  agreed 
that  every  vessel  may  be  tamed  away  from  any 
blockaded  or  besieged  port  or  place,  which  shall 
have  sailed  for  the  same,  without  knowing  of  the 
bk>ckade  or  siege ;  but  she  shall  not  be  detained, 
nor  hei  cargo,  if  not  contraband,  be  confiscated, 
Dnless,  after  notice,  she  shall  again  attempt  to 
enter;  but  she  shall  be  permitted  to  go  to  any 
other  [)ort  or  place  she  may  think  proper.  The 
treaty  is  conceived  to  be  a  correct  exposition  of 
the  laws  of  nations.    Ibid. 

3.  Persisting  in  an  intention  to  enter  a  block- 
aded port,  after  warning,  is  not  attempting  to 
enter  it.    Ibid. 

4.  Neither  the  law  of  nations,  nor  the  treaty, 
admits  of  the  condemnation  of  the  neutral,  for 
the  intention  to  enter  a  blockaded  port,  uncon* 
nected  with  any  fact.  Under  the  treaty,  a  se- 
cond attempt  to  enter  the  place  must  be  made, 
after  notification  of  the  blockade ;  and  inquiring 
about  the  place^  as  if  watching  for  an  opportu- 
nity to  sail  into  it,  or  the  single  circumstance  of 
making  immediately  for  some  other  port,  or  pos- 
sibly obstinate  and  determined  declarations  of  a 
resolution  to  break  the  blockade,  might  be  evi- 
dence of  an  attempt,  after  warning^  to  enter  the 
blockaded  port.  But  whether  these  circumstances 
or  others,  may  or  may  not  amount  to  evidence 
of  the  offence,  the  offence  itself  is  attempting 
again  to  enter;  and  unless,  ''after  notice  she 
shall  again  attempt  to  enter,"  the  two  nations 
expressly  stipulate  she  shall  not  be  detained, 
nor  her  cargo,  if  not  contraband,  confiscated. 
Ibid. 

5.  [f  the  insurance  is  against "  all  risks,  block- 
aded ports  and  Hispaniola  excepted,"  a  vessel 
Baling}  ignorantly,  ior  a  blockaded  port,  is  co- 
vered by  the  policy.  Yeaton  v.  Fry,  5  Cranch, 
835;  2  Cond.  Rep.  273. 

6.  The  exception  in  the  policy  is  not  of  the 

Sort,  but  of  the  risk  of  capture  for  breaking  the 
lockade ;  it  is  not  a  warranty.  The  words  are 
those  of  the  insurer,  not  of  the  insured ;  they 
take  a  particular  risk  out  of  the  policy,  which, 
bat  for  the  exception,  would  be  comprehended 
in  the  contract.    Ibid. 

7.  If  a  vessel  sail  to  a  port  within  the  policy, 
with  intent  to  go  to  a  port  not  within  the  policy, 
in  case  the  former  should  be  blockaded,  this  is 
not  a  deviation  pending  the  voyage  to  the  first 
port.  Maryland  Ins. C'o.y.Woodj  7  Cnnchj  402; 
2  Cond.  Rep.  548. 

8.  An  attempt  to  enter  a  blockaded  port  is  a 
breach  of  the  warranty  of  neutrality,  and  dis- 
charges the  underwriters.    Ibid. 

9.  In  an  action  upon  a  policy  of  insurance  on 
property  warranted  neutral,  <'  proof  of  which  to 
be  required  in  the  United  States  only,"  a  sen- 
tence of  condemnation,  in  a  foreign  court  of  ad- 
miralty, upon  the  ground  of  breach  of  blockade, 
is  not  conclusive  evidence  of  a  breach  of  neu- 
trality.   Ibid, 

10.  A  vessel  in  a  port,  blockaded  after  the 
commencement  of  her  voyage,  and  prevented 


from  proceeding  on  it,  sustains  a  loss  by  a  peril 
within  that  clause  of  the  policy,  insuring  against 
"arrests,  restraints,  and  detainments,  &c.,"  for 
which  the  insurers  are  liable ;  and  if  the  vessel 
so  prevented  is  a  neutral,  having  on  board  a 
nentral  cargo,  laden  before  the  institution  of  the 
blockade,  the  restraint  is  unlawful.  Olivera  y. 
Union  Ins.  Co.,  3  Wheat.  183;  4  Coud.  Rep. 
227. 

11.  A  vessel  sailing  ignorantly  to  a  blockaded 
port,  is  not  liable  to  capture  under  the  law  of 
nations.  Yeaton  v.  jPri/,  5  Cranch,  335;  2  Cond. 
Rep.  273.  Maryland  Ins.  Co.  v.  IVood,  7  Cranch, 
402;  2  Cond.  Rep.  548. 

12.  The  letter  of  Mr.  Merry  to  the  secretary 
of  state,  of  the  12th  of  April,  1804,  extended  to 
the  island  of  Curacoa,  the  order  of  the  lords 
commissioners  of  the  admiraltv  of  the  5th  of 
January,  1804,  respecting  the  blockade  of  Mar- 
tinique and  Guadaloupe.     Ibid. 

13.  A  blockade  does  not,  according  to  modem 
usage,  extend  to  a  neutral  vessel  found  in  port, 
nor  prevent  her  coming  out  with  her  cargo, 
whicn  was  on  board  when  the  blockade  was  in- 
stituted. Olivera  v.  Union  Ins.  Co.,  3  Wheat. 
183 ;  4  Cond.  Rep.  227. 

14.  In  cases  of  breaches  of  Muokade,  and  of 
contraband  of  war,  the  rule  is  e^^tablished  that 
the  vessel  must  be  taken  in  delicto,  or  the  offence 
is  purged.    The  Saunders,  2  Gallis.  C.  C.  R.  210. 

15.  The  port  to  which  a  vessel  may  proceed 
and  lan^  her  cargo,  after  being  turned  off  from 
her  port  of  destination,  in  consequence  of  its 
being  blockaded,  is  to  be  considered  the  poit  of 
delivery.  Cranmer  et  d.  v.  Gernon,  2  Adm.  Dec 
391. 

16.  A  warranty  of  neutrality  is  forfeited  by  a 
breach  of  blockade.  Croudson  et  al.  v.  Leonard, 
4  Cninch,  434 ;  2  Cond.  Rep.  162. 

17.  The  sentence  of  a  foreign  prize  court, 
condemning  a  vessel  for  attempting  to  break  a 
blockade,  is  conclusive  evidence  in  an  action  on 
the  policy  of  insurance  containing  a  warranty 
of  neutrality.    Ibid, 

18.  If  a  policy  insures  against  ''unlawful  ar- 
rests, restraints,  and  detainments,  of  all  princes, 
&c.,"  the  qualification  ''unlawful,"  extends  in 
its  operation,  as  well  to  restraints  and  detain- 
ments, as  to  arrests ;  in  such  a  case,  a  detain- 
ment by  a  force,  lawfully  blockading  a  port,  is  a 
lawful  arrest  and  detainment  by  the  blockading 
squadron,  and  is  not  a  peril  insured  against  by 
the  policy  containing  a  warranty  of  neutrality. 

,  MCall  V.  The  Marine  Ins.  Co.,  8  Cranch,  59 ;  3 
Cond.  Rep..  32. 

19.  The  right  to  blockade  an  enemy's  port 
with  a  competent  force,  is  a  right  secured  to 
every  belligerent  by  the  law  of  tuitions.    Ibid, 
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Pennsylvania. — ^If  a  caveat  be  dismissed  by 
the  board  of  property,  the  partj^  claiming  the 
land  may,  notwithstanding,  institute  an  eject* 
ment  for  the  land,  provided  this  is  done  within 
pix  months.  Batfours  Lessee  v.  Meade,  1  Wash 
C.  C.  R.  28. 
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1.  General  Principles. 

1.  Where  there  was  an  error  in  the  recital  of 
particular  eums  in  a  forthcoming  bond,  ffiven 
for  a  stay  of  execution,  under  the  law  of  Vir- 
ginia, but-  the  whole  sum  for  which  the  bond 
was  given,  was  the  amount  of  the  debt  and 
costs  on  the  execution ;  it  was  held  that  the  bond 
was  valid.  Williams  and  Hodgson  v.  Lyles,  2 
Cratich,  9;  1  Cond.  Rep.  335. 

2..  There  are  many  cases  on  the  construction 
of  bonds,  where  the  letter  of  the  condition  had 
been  departed  from,  to  carry  into  effect  the  in- 
tention of  the  parties.  Cooke  v.  GrahanCs  AdnCr,^ 
3  Cranch,  229;  1  Cond.  Rep.  508. 

3.  A  bond,  in  an  action  upon  which  it  would 
be  necessary  to  assign  breaches,  is  not  assign- 
able under  the  statute  of  Vii^inia.  Lewis  v.  Har- 
wood,  6  Cranch,  82;  2  Cond.  Rep.  307. 

4.  A  bond,  executed  in  pursuance  of  articles 
of  agreement,  TaaVj  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn^  6  Cranch,  238 ; 
2  Cond.  Rep.  358. 

5.  An  obligee  may,  at  law,  recover  more 
than  the  penalty  of  the  bond.  Arnold  and  others 
V.  The  United  Statesj  9  Cranch,  104 ;  3  Cond. 
Rep.  296. 

6.  On  the  plea  of  non  est  factum,  in  an  action 
on  a  bond,  the  present  validity  of  the  deed  is  in 
issue^  and  every  circumstance  that  goes  to  show 
that  It  is  not  the  deed  or  contract  of  the  partv, 
is  provable  by  parol  evidence.  Speaks  v.  The 
United  States,  9  Cranch,  28;  3  Cond.  Rep.  244. 

7.  Collusive  captures  and  violations  of  the 
revenue  laws,  committed  by  a  private  armed 
vessel,  are  a  breach  of  the  condition  of  the  bond 

fiven  by  the  owners,  under  the  prize  act  of 
une  26,  1812.  ch.  430,  sec.  3.  If  such  breach 
appear  upon  aemurrer,  the  defendants  are  not 
entitled  to  a  hearing  in  equity,  under  the  judi- 
ciary act  of  1789,  ch.  20,  sec.  26.  Greely  and 
others  v.  The  UniUd  States^  8  Wheat.  257 ;  6 
Cond.  Rep.  433. 

8.  Bonds  and  other  deeds  may,  in  many  cases, 
be  good  in  part,  and  void  for  the  residue,  where 
the  residue  is  founded  in  illepility,  but  not  ma- 
lum in  se.  This  is  a  doctrine  well  founded  in 
the  common  law,  and  has  been  recognised  from 
a  very  early  period .  The  United  Stales  v.  Bradley j 
10  Peters,  343. 

9.  There  is  no  solid  distinction  between  bonds 
and  other  deeds  containing  conditionsL  cove- 
nants or  grants,  not  malum  m  se,  but  illegal  at 
the  common  law;  and  those  containing  con- 
ditions, covenants  or  grants,  illegal  by  the  ex- 
press prohibitions  of  statutes.  In  each  case,  the 
Dorids  or  other  deeds  are  void  as  to  such  con- 
ditions, covenants  or  grants,  which  are  illegal : 
and  are  good  as  to  afi  others)  which  are  legal 


and  unexceptionable  in  their  purport.  The  only 
exception  is,  when  the  statute  has  not  coniinea 
its  prohibitions  to  the  illegal  oonditiona,  coTe* 
nants  or  grants,  but  has  expressly,  or  by  neces- 
sary implication,  avoided  the  whole  instrument, 
to  all  intents  and  purposes.    Ibid, 

10.  Where  an  action  has  been  instituted  on  a 
bond,  in  the  name  of  the  obligBe  of  the  bond,  for 
the  use  of  another  person,  without  the  consent 
of  the  nominal  pjlaintiff,  tke  obligor,  the  proper 
course  is  to  dismiss  the  suit,  and  not  to  render 
judgment  for  the  defendant,  which  might,  where 
no  special  breach  is  asaimied,  bar  any  other 
action .  The  Corporation  of  Washington  v.  Toung, 
10  Wheat.  406 ;  6  Cond.  Rep.  163. 

11.  Where  the  condition  of  a  bond  for  the 
jail  limits  m  Rhode  Island,  required  the  party  to. 
remain  a  true  prisoner  in  the  custody  of  the 
keeper  of  the  prison,  and  within  the  limits  of 
the  prison,  "until  he  shall  be  lawfully  dis- 
charged, without  committing  any  manner  of 
escape  or  escapes,  during  the  time  of  restraint, 
&c :''  heldy  that  a  discharge  under  the  insolvent 
law  of  the  state,  obtained  from  the  proper  court, 
in  pursuance  ot  a  resolution  of  the  legislature, 
and  dischaiging  the  party  from  all  his  debts,  &c., 
"and  from  all  imprisonment,  arrest  and  restraint 
of  his  person  therefor,"  was  a  lawful  discharge, 
and  that  his  going  at  large  under  it,  was  no 
breach  of  the  condition  of  the  bond.  Jiason  t. 
Haile,  12  Wheat.  370 ;  6  Cond.  Rep.  535. 

12.  A  surety  on  a  booil  is  not  discharged  by  a 
mere  delay  to  demand  payment  after  it  becomes 
due,  without  fraud  or  express  agreement  for 
delay.  Hunt  v.  The  UniUd  StateSf  1  Gallis.  C. 
C.  R.  32. 

13.  After  a  cause  has  been  at  issue  eighteen 
months,  leave  will  not  be  given  to  a  defendant 
to  plead  non  est  factum,  without  an  affidavit, 
denying  the  existence  of  the  bond.  BuUod  t. 
Van  Pdt,  1  Baltlwin's  C.  C.  R.  463. 

14.  In  an  action  of  debt  on  a  bond  with  a 
collateral  condition,  the  plaintiff  can  recover 
only  what,  by  the  terms  of  the  bond,  he  is  en- 
titled  to  upon  a  breach  of  the  condition.  Moh 
sey  V.  SehoU  et  a/.,  Peters'  C.  C.  R.  132. 

15.  One  of  the  partners  of  a  mercantile  house 
in  Liverpool,  having  been  arrested  in  Philadel* 
phia,  for  a  aebt  due  by  them',  paid  the  same, 
and  took  from  the  defendants  a  bond,  in  ihs 
condition  of  which  it  was  stipulated,  that  the 
obliffors  had  agreed  to  indemmfy  him  agains*  a 
double  payment  of  the  sum  paid,  should  the 
house  be  compelled  by  law  to  make  the  same. 
The  house  in  Liverpool  had  been  called  upon  by 
two  persons  claiming  the  same  money :  and  saitf 
having  been  instituted  in  Enfflancl  lor  the  re- 
covery of  the  same,  they,  not  having  notice  » 
the  payment  in  Philadelphia,  filed  their  bill  of 
interpleader  in  the  court  of  chancery,  praying  to 
be  allowed  to  pay  the  anoount  claimea  froffl 
them  in  the  two  suits  into  court,  which  was 
done  by  permission  of  the  chancellor.  Th» 
was  a  voluntary  payment ;  and  the  condition  of 
the  bond  does  not  protect  the  obligee  from  the 
loss.    Ibid,  .  .^ 

16.  On  a  joint  and  several  bond,  the  plaintifl 
I  may  sue  one  or  all  of  the  obligors;  but  in  strict 
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nflflB  of  law,  he  cannot  sue  an  intermediate 
DQmber.  He  must  sue  all  or  one.  But  if  such 
error  is  not  taken  advantage  of  by  plea  in  abate- 
ment, it  is  waived  by  pleading  to  the  merits. 
Minor  v.  The  Bank  of  Alexandria^  1  Peters,  67. 

17.  It  is  not  a  breach  of  the  condition  of  a 
bond  given  to  the  United  States  for  the  repay- 
ment of  money  which  might  be  advanced,  that 
the  officer  of  the  United  States  to  whom  the 
bond  was  given,  has  accepted,  but  has  not  paid 
orders  drawn  upon  him  by  the  persons  to  whom, 
by  the  terms  of  the  condition,  the  advances 
were  made.  Parker  et  al,  v.  The  United  Slatesj 
Peters'  C.  C.  R.  262. 

18.  Twenty  years  creates  a  presumption  of 
p)7nent  of  a  bond,  if  no  interest  had  been  paid 
in  that  time.  If  a  shorter  period  is  relied  upon, 
the  presumption  should  be  fortified  by  circum- 
stances. Goldhatwk  v.  Dueuie,  2  Wash.  C.  C.  R. 
323. 

19.  Nothing  beyond  the  penalty  of  a  bond  can 
be  recovered;  but  if  more  can  be  given,  the 
damages  are  in  the  discretion  of  the  jury,  who 
are  not  bound  by  the  rule  of  the  contract;  and. 
therefore,  may  give  less  than  the  legal  or  agreeu 
interest.    Ibid. 

20.  Under  the  13th  section  of  the  act  of  1809, 
ch.  9,  a  bond  is  well  taken,  which  includes  in 
its  condition  a  stipulation  to  produce  at  the 
collector's  office^  within  six  months,  the  certifi- 
cate, &e.,  required  by  that  section.  United 
States  T.Sawyer,  1  Gallis.  C.  C.  R.  86. 

21.  An  instrument  which  is  void  as  a  bond, 
may  yet  be  good  as  a  stipulation.  The  Alligator , 
1  Gallis.  C.  C.  R.  145. 

22.  A  bond,  voluntarily  given  upon  the  deli- 
very of  property  on  bail,  on  application  of  the 
clamiaut,  is  good,  although  the  condition  does 
not  exactly  conform  to  the  80th  section  of  the 
act  of  1799,  ch.  128.  Even  if  the  bond  were 
void,  the  court  would,  by  attachment,  compel 
the  redelivery  of  the  property.  The  Struggle,  1 
Gallis.  C.  C.  R.  476. 

23.  After  a  foreclosure  of  a  mortgage,  the 
mortgagee  may  still  recover  at  law,  upon  the 
attendant  bond  or  note,  the  deficiency  of  the 
mortgaged  property  to  pay  the  debt  due ;  caleu- 
latiiig  the  value  of  such  property  at  the  time  of 
the  actual  foreclosure,  natch  v.  White,  2  Gallis. 
C.  C.  R.  162. 

24.  Where  profert  is  made  of  a  bond,  and  the 
declamtion  goes  on  to  state  the  condition  and 
assign  a  breach,  it  ia  not  necessary  to  make  a 
separate  profert  of  the  condition ;  for  the  whole 
bond  is  already  before  the  court.  The  U.  8.  v. 
Spalding,  2  Mason's  C.  C.  R.  478. 

25.  The  condition  of  a  bond,  among  other 
ihinp,  was,  that  the  party  should  produce  the 
certificates,  and  other  proofs  required  by  law, 
of  the  landing  of  the  merchandise  at  sdme  fo- 
reign port,  within  two  years,  &o.  Held,  Thai  a 
breach  n^^tivhig.  in  the  terms  of  the  conditior>, 
the  production  ot  such  certificates  and  other 
proofs,  was  good.    Ibid. 

26.  A  bond  given  bv  the  master  of  a  vessel, 
conditioned  for  the  exhibition  of  the  list  of  bis 
ship's  company  to  the  first  boarding-officer,  at 
the  first  port  of  his  arrival  in  the  United  States, 


and  for  the  production  of  the  crew,  was  held  to 
be  a  valid  bond  under  the  act  of  February  28, 
1803,  ch.  322;  although  it  was  not  expressed  to 
be  taken  in  pursuance  of  said  act,  and  although 
it  was  not  stated  on  the  face  of  the  bond,  which 
of  the  obligors  was  the  principal,  and  which  the 
surety;  and  the  declaration  on  the  bond  was 
held  good,  although  it  did  not  refer  to  the  sta- 
tute. United  Stales  v.  Hatch  et  al.,  1  Paine's  C. 
C.  R.  336. 

27.  The  sum  of  400  dollars,  in  which  the  bond 
is  to  be  taken,  is  intended  as  a  forfeiture,  and  not 
as  a  penalty  to  cover  such  damages  as  oiay  be 
assessed.    Ibid. 

28.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obligee 
will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actually  received  in 
payment,  in  whole  or  in  part,  of  the  bond ;  such 
voluntary  bond  not  being  within  the  statute  of 
frauds.  Hopkirk  v.  Bandolph  et  al.,  2  Brockeub. 
C.  C.  R.  132. 

29.  Where  an  administration  bond  is  joint, 
one  administrator  is  responsible  for  his  co-ad- 
ministrator. Lidderdale  v.  Robinson^  2  Brockeub. 
C.  C.  R.  159. 

30.  An  agreement  between  the  creditor  and 
principal  debtor  for  delay,  or  otherwise  changing 
the  nature  of  the  contract  to  the  prejudice  of  the 
surety,  in  order  to  discharge  the  latter,  must  be 
an  agreement  having  a  sufficient  consideration, 
and  binding  in  law  upon  the  parties.  M^Lemore 
y.Poivell,  12  Wheat.  554;  6  Cond.  Rep.  636. 

31.  A  bond  was  taken  to  "the  United  States 
of  North  America :"  Held,  by  the  snpreme  court, 
that  the  misdescription  of  the  corporate  or  politic 
name  of  the  plaintifis,  by  calling  them  "the 
United  States  of  North  America,"  instead  of 
America,  is  cured  by  the  averment  of  identity 
in  the  declaration.  United  States  v.  Bradley,  10 
Peters,  344. 

32.  In  proceedings  in  rem  upon  a  bond  given 
jointly  and  severally,  for  the  appraised  value  of 
property,  in  the  admiralty,  if  one  of  the  obligors 
dies,  the  court  will  proceed  against  the  survivor, 
or  at  the  option  of  the  plaintiffs  against  the  re- 
presentatives of  the  deceased  obligor.  The  Oc- 
tavia,  1  Mason's  C.  C.  R.  149. 

33.  Covenant  will  not  lie  upon  words  in  an  in- 
strument inserted  for  the  conaition  or  defeasance 
of  some  collateral  act.  United  States  v.  Brown, 
I  Paine's  C.  C.  R.  422. 

34.  So  upon  a  penal  bond,  conditioned,  that 
one  should  account  for  public  money,  property, 
&c.,  covenant  will  not  lie  upon  such  condition. 
But  covenant  will  lie  upon  the  bond  itself,  in 
which  case  the  breach  assigned  must  be  the 
non-payment  of  the  penalty.    Ibid. 

85.  Where  covenant  was  brought  upon  the 
bond  itself,  and  the  breach  assigned  was  the 
non-performanee  of  the  condition,  it  was  held 
bad  on  demurrer.    Ibid. 

86.  Where  covenants  are  secured  by  a  penalty, 
the  extent  of  damages,  as  against  a  surety,  is 
limited  to  such  penalty,  so  far  as  relates  to  the 
surety.    Ibid, 

37.  Where  a  bond  is  given  under  a  statute^  It 
ought  to  conform,  in  substance,  to  the  requisi- 
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tioii  of  the  law ;  and  if  it  goes  beyond  it,  it  is 
void)  so  far  as  it  exceeds  those  requisitions. 
AmMrong  v.  Tke  United  States,  Peters'  C.  C. 
R.  47. 

38.  The  subscribing  witness  to  a  bond  being 
dead,  proof  of  the  handwriting  of  the  attesting 
witness,  if  unaided  and  unsupported  by  other 
evidence,  is  sufficient  to  establish  the  execution 
of  the  bond.  Murdoch  et  d.  v.  Hunter's  Repre- 
sentatives, 1  Brockenb.  C.  C.  R.  135. 

39.  Virginia.  —  In  an  action  on  a  joint  and  se- 
veral bond  against  several  defendants,  some  of 
whom  are  non-residents  of  the  state  in  which 
the  suit  is  brought,  and  there  is  a  return  of  '^no 
inhabitants''  as  to  them,  the  plaintiff  may  pro- 
ceed to  take  judgment  a^inst  those  on  whom 
process  has  been  served.  Fegram  v.  United  States, 
1  Brockenb.  C.  C.  R.  261. 

40.  If,  in  such  a  case,  the  plaintiff  declares 
against  all  the  co-obligors,  andT  those  on  whom 
process  has  been  served  proceed  to  trial  on  the 
merits,  the  averment  that  all  the  co-obligors  are 
in  custody,  though  irregular,  is  not  fatal,  and  will 
not  preclude  the  plaintiff  from  obtaining  the  judg- 

.  ment  against  such  of  the  co-obligors  as  are  really 
before  the  court.    Ibid. 

41.  Bond  by  the  defendant,  executor  of  R.  C, 
to  the  plaintiff,  his  co-executor,  conditioned  to 
pay  a  sum  of  money,  which  is  in  his  hands  as 
assets,  to  the  plaintiff,  for  the  use  of  the  proper 
and  legal  heirs  of  R.  C,  to  whom  it  belongs. 
R.  C.  left  two  sons,  A.  and  B.,  to  whom  he  de- 
vised his  estate.  A.,  by  an  instrument,  reciting 
the  bond,  and  that  the  money  belongs  to  him 
and  B.,  assigns  and  releases  all  his  right  in  and 
to  the  same,  for  a  valuable  consideration.  A 
court  of  law  notices  the  equitable  interest  of  an 
assignee,  for  many  purposes.  Campbell  v.  Hamil- 
ton, 4  Wash.  C.  C.  R.  92. 

42.  The  beneficial  interest  in  the  money,  due 
by  this  bond,  taking  the  will  and  bond  together, 
was  in  A.  and  B. ;  and  the  plaintiff,  by  makini; 
the  bond  payable  to  himself^  tor  the  use  of  A.  and 
B.,  cannot  prevent  their  enjoying  their  equitable 
interests,  on  the  ground  of  want  of  assets.    Ibid. 

43.  The  acknowledgments  of  B.  of  the  de- 
fendant's accounts,  showing  that  his  interest  in 
the  bond  had  been  discharged,  may  be  given  in 
evidence  by  the  defendant,  to  prove  payment. 
Ibid. 

44.  Where  a  plaintiff  declares  against  an 
obligor  alone,  as  jointly  and  severally  bound,  and 
the  defendant  pleads  non  est  factum,  a  joint  bond 
of  the  defendant  and  another  person  is  not  evi- 
dence:  though  it  agrees  in  oate  and  amount 
with  that  described  in  the  declaration.  Post- 
master-General V.  Ridgway,  Gilpin's  D.  C.  R.  139. 

45.  If  a  bond  be  taken  at  common  law,  with 
a  condition,  in  part  good  and  in  part  bad,  a  reco- 
very may  be  bad  on  it,  for  a  bpeach  of  the  good 
part.  UnUed  States  v.  Brown,  Gilpin's  D.  C.  R. 
174. 

46.  If  a  bond  be  taken  under  a  statute,  with 
a  condition  in  part  prescribed  by  the  statute,  and 
in  part  not  prescribed  by  it,  yet  if  it  be  easily 
devisable,  a  recovery  may  be  had  on  it  for  a 
breach  of  the  part  prescribed  by  the  statute. 
iWrf.  179. 


47.  The  release  of  A.  cannot  be  pleaded' at 
such,  because  A.,  equitably  entitled  to  only  one- 
half  of  the  money,  could  not  release  the  bond ; 
but  it  may  be  given  in  evidence,  to  prove  pay- 
ment of  half  his  debt.  Campbell  v.  Hamilton,  4 
Wash.  C.  C.  R.  92. 

48.  The  defendant  being  indebted  to  the  plain- 
tiff in  a  certain  sum  of  British  sterling,  gave  hit 
bond  for  the  amount  in  sterling  generally,  to  be 
paid  in  Ireland,  with  a  power  of  attorney  to  con- 
fess judgment  in  some  court  of  Ireland.  The 
debt  is  to  be  considered  due  in  British  sterling, 
but  to  carry  Irish  interest  where  it  is  payable. 
Bushby  V.  Comae,  4  Wash.  C.  C.  R.  296. 

49.  If  the  law  prescribes  the  terms  of  a  bond 
to  be  taken,  and  one  be  taken  variant  therefrom, 
it  is  void ;  so  far,  at  least,  as  it  is  variant.  Bui 
the  officers  of  government  may,  without  any  law, 
take  securities  from  the  debtors  to  the  public, 
for  what  t  hey  may  owe.  The  U,  S.  v.  Samuel  and 
John  L.  Howell  4  Wash.  C.  C.  R.  620. 

50.  A  penal  Dond  is  considered  in  the  light 
of  a  security,  and  cannot  be  enforced  beyond 
the  indemnity.  The  Bank  of  Mount  Pleasant  v. 
Samuel  Sprigg^  1  McLean,  C.  C.  R.  180. 

51.  To  constitute  a  bond  at  common  law,  it 
must  be  sealed  with  wax,  wafer,  or  some  tena- 
cious substance ;  but  in  this  country,  except  in 
two  or  three  states,  a  scrawl  has  been  substi- 
tuted for  a  seal .  United  States  v.  Stephenson  et  a/., 
1  McLean,  C.  C.  R.  462. 

52.  A  bond  taken  under  an  act  of  congress  \b 
not  governed  by  the  law  of  the  state  where  exe- 
cuted, but  by  the  law  of  the  United  States.  iW. 

53.  A  bond  with  a  scrawl  seal,  under  au  act 
oficongress,  isgood.    Ibid. 

54.  £onds  i^iven  by  a  receiver  of  public  moneys 
at  different  times,  and  signed  by  different  sure- 
ties, can  only  be  enforced  against  the  sureties 
for  defalcations  subsequent  to  the  dates  of  the 
bonds.    Myers  v.  The  United  States,  1  McLean, 

Ky.   V/.   K*   49«5t 

See  Chancert. 

2.  Bonds  for  Duties  and  Assessments, 

55.  If  the  condition  of  a  bond  be  to  pay  1700 
dollars,  or  the  duties  which  may  be  ascertained 
to  be  Que  upon  certain  goods  imported,  it  is  not 
in  the  option  of  the  obligee  to  dischai]^  the  bond 
by  the  payment  of  the  1700  dollars,  if  a  greater 
amount  of  duties  is  due.  Arnold  et  al.  v.  U.  S., 
9  Cranch,  104 ;  3  Cond.  Rep.  296. 

56.  It  is  no  objection  in  an  action  of  debt 
against  one  of  the  obligors  in  a  joint  and  several 
bond  given  for  duties,  that  a  co-obligor  has  been 
taken  in  execution  on  a  judgment  on  the  same 
bond,  and  discharged  under  the  act  of  6th  Ju:i^, 
1798,  ch.  66.  Hunt  v.  The  U.  S.,  1  Gallis.  C.  C. 
R.  32. 

57.  A  bond  pven  for  the  payment  of  duties, 
in  the  alternative  required  by  the  act  of  1799. 
ch.  128,  is  discharged  by  the  performance  ot 
either  part  of  the  condition  at  the  election  of  the 
obligor,  although  the  sum  named  in  the  condi- 
tion be  less  than  the  duties.  U.  S.  v.  Thompton 
et  d.,  1  Gailis.  C.  C.  R.  388. 

58.  The  collector  has  no  authority  to  receive 
the  bond  of  any  person  as  security  for  the  pay- 
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medt  of  doties,  except  such  person  be  legally 
entitled  to  enter  them.  U,  S.  r.  Lyman,  1  Ma- 
son's C.  C.  R.  482. 

59.  Proceedings  by  libel  were  instituted  upon 
a  seizure  of  goods,  and  a  bond  given  for  their 
appraised  value  on  the  delivery  of  the  goods  to  the 
claimant;  afterwards,  the  libel  was  by  amend- 
ment changed  to  an  information,  and  the  goods 
were  condemned.  On  an  apphcation  for  an  at- 
tachment against  the  obligors  in  the  bond,  it  was 
held,  that  although  the  case  was  not  regularly 
within  the  89th  sec.  of  the  collection  law.  yet  a 
compliance  with  the  stipulations  of  the  bond 
might  be  enforced  by  attachment.  U,  S.  v.  Four 
Part  Pieces  of  WoolUn  Clothj  1  Paine's  C.  C.  R. 
435. 

60.  Heldf  also,  that  it  made  no  difference  that 
the  obligors  were  only  sureties,  and  had  not 
themselves  received  the  goods.    Ibid, 

61.  If  the  claimant  is  not  a  party  to  the  bond, 
all  the  obligors  are  to  be  deemed  principals. 
Ibid, 

62.  The  bond  was  taken  in  the  district  court 
of  New  York,  and  under  the  statute  dividing  the 
district,  the  proceedings  were  transferred  to  the 
dtMrict  court  of  the  northern  district,  and  by  a 
subsequent  statute  to  the  circuit  court  where  the 
condemnation  took  place.  The  condition  of  the 
bond  was  to  pay  the  appraised  value  of  the  goods 
into  the  district  court,  if  they  should  be  con- 
demned in  that  court.  Heldj  That  a  condemna- 
tion in  the  circuit  court  had  the  same  effect  to 
forfeit  the  bond.     Ibid. 

63.  A  bond  given  by  one  of  two  partners,  for 
the  amount  of  duties  payable  on  the  importation 
of  goods,  extinguishes  the  debt,  and  makes  it  the 
separate  debt  of  the  obligor.  U,  5.  v.  Astley  et  a/., 
3  Wash.  C.  C.  R.  508. 

64.  In  an  action  on  a  bond  for  duties  on  manu- 
factured loaf  sugar,  hi  pursuance  of  the  act  of 
congress,  it  would  be  sufficient  for  the  defendant 
to  5ho\v  that  the  sugar  refined  and  sent  out  for 
sale,  was  reiine<t  before  the  law  went  into  opera- 
lion.     U.  S.  y.Penington,  Peters'  C.  C.  R.  113. 

65.  A  bond  taken  at  the  custom-house  to  se- 
cure the  duties  due  by  the  importers  of  goods, 
is  not  an  extinguishment  of  the  debt  so  accru- 
ing, but  merely  collateral  security  for  its  pay- 
ment.    U.  8.  V.  Lyman,  1  Mason's  C.  C.  R.  482. 

66.  Where  a  bank,  in  which  the  bonds  for 
customs  were  left  for  collection  under  the  au- 
thority of  the  government,  discounted  for  the 
])riiic  pal  obligor  certain  notes  for  the  payment 
of  th'»st»  bondi«,  and  the  proceeds  were  carried  to 
th**  cretlit  of  the  United  States  by  the  bank,  in 
HiMrhuri^e  of  the  bonds,  and  it  turned  out  that 
the  c'ldorsements  on  the  notes  were  forgeries 
l>f:u*ti.««»'d  by  the  principal,  it  was  held,  that  the 
l>>rid-«  were  dischai^ged,  and  there  was  no  remedy 
in  eqntt\'  to  arquire  a  priority  on  the  assets  of 
t  he p«  iiici [mI.  U.  S,  v.  Rousmanier^s  AdmWs,  et  a/., 
2  MjiMjn's  C.  C.  R.  373. 

67.  Under  the  sixty-fifth  section  of  the  duty 
act  of  1799,  where  a  bond  has  been  given  for 
liuties,  and  tfrrors  in  the  calculation  thereof  are 
allegtnl  on  affitlavit,  at  the  first  term  to  which 
•ait  has  been  brought  on  the  bond,  a  delay  of 
one  term  is  allowed  for  the  purposes  of  exami 
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nation  and  correction.  Where  there  is  a  real 
defence  to  the  claim  on  the  bond,  an  opportunity 
to  obtain  evidence  by  a  continuance,  according 
to  the  circumstances  of  the  case,  must  be  given. 
The  United  States  v.  Pkelps,  8  Peters^  700. 

68.  An  executor,  as  sucn,  has  a  right  to  enter 
goods,  belonging  to  his  testator,  at  the  custom- 
house; and.  as  executor,  to  give  bonds  for  the 
duties:  ana  such  bonds  bind  the  estate  of  the 
testator.  United  States  v.  Abom  et  al.,  3  Mason's 
C.  C.  R.  126. 

69.  If  the  executor  becomes  insolvent,  having 
wasted  the  assets,  the  United  States  may,  in 
equity,  claim  payment  of  the  debt  due  for  duties 
from  the  sureties  in  the  probate  bond  of  the  exe- 
cutor, and  are  not  obliged  to  resort,  in  the  first 
instance,  for  payment,  to  the  surety  in  the  cus- 
tom-house bond.    Ibid, 

3.  Liability  and  Discharge  of  the  Suj'eties  in  a 

Bond. 

70.  The  act  of  congress  of  1817,  ch.  197, 
respecting  the  bonds  of  persons  in  the  navy, 
having  required  that  every  person  then  in  the 
service,  &c.,  shall,  instead  of  the  bond  required 
by  the  former  act,  enter  into  a  new  bond,  with 
sureties,  C4)nditioned  for  the  faithful  performance 
of  his  duties,  &c.,  the  sureties  in  the  old  bond 
are  discharged  from  all  responsibility  for  moneys 
received  by  any  person,  &c.,  after  he  has  given 
a  new  bond,  the  latter  being,  by  the  act,  a  sub- 
stitute for  the  former.  U.  S.  v.  Wardwell,  5  Ma- 
son's C.  C.  R.  82. 

71.  If  the  marshal,  before  the  date  of  his  offi- 
cial bond,  receive,  upon  an  execution,  money 
due  to  the  United  States,  with  orders  from  the 
comptroller  to  pay  it  into  the  Bank  of  the  United 
States,  which  he  neglects  to  do,  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not 
liable  therefor  upon  the  bond,  filt hough  the 
money  remained  in  the  marshal's  hands  after 
the  execution  of  the  bond.  U,  S,  v.  Giles  et  al, 
9  Cranch,  212;  3  Cond.  Rep.  377. 

72.  Where  a  bond  was  given  by  the  agent  of 
an  unincorporated  joint  stock  company,~to  the 
directors  for  the  time  being,  for  the  faithful  per- 
formance of  his  doty,  &c.;  the  directors  were 
appointed  annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond;  the  agent  and  his 
sureties  are  liable  in  an  action  brought  by  the 
obligees  after  they  had  ceased  to  be  directors. 
Anderson  v. Lon^n,  1  Wheat.  85 ;  3  Cond.  Rep. 
496. 

73.  The  contract  of  a  surety  is  to  be  construed 
strictly,  both  in  law  and  equity;  and  his  liability 
is  not  to  be  extended,  by  implication,  beyond  the 
terms  of  his  contract.  Miller  v.  Stewart  et  al., 
9  Wheat.  680;  5  Cond.  Rep.  727. 

74.  To  the  extent,  and  in  the  manner,  and 
under  the  circumstances  pointed  out  in  his  obli- 
gation, the  surety  is  bound,  and  no  further.  It 
is  not  sufficient  that  he  may  sustain  no  injury 
by  a  chance  in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stana  upon 
the  very  terms  of  his  contract ;  and  if  he  does 
not  assent  to  any  variation  of  it,  and  a  variation 
is  made,  it  is  fatal.    Ibid, 

75.  Where  a  bond  was  given,  conditioned  for 
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the  faithfal  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxee^  under 
an  appointment,  for  eight  townships,  designated 
by  name,  and  the  instrument  ot  appointment 
specially  referred  to^  was  afterwards  altered  by 
the  collector  and  his  deputy,  but  without  the 
consent  of  the  sureties,  so  as  to  embrace  another 
township:  Heldj  that  the  surety  was  not  respon- 
sible for  money  subsequently  collected  by  his 
principal,  and  which  he  failed  to  pay  over.  Ibid. 

76.  A  bond  was  ^iven  on  the  4tn  of  December. 
1813;  for  the  faithful  dischaige  of  the  duties  ot 
his  office,  by  a  collector  of  direct  taxes  and  in- 
ternal duties,  who  had  been  appointed  under  the 
act  of  July  22d,  1813,  ch.  544,  by  the  president, 
on  the  lltnof  November,  1813,  to  hold  his  office 
until  the  end  of  the  next  session  of  the  senate, 
and  no  longer ;  and  was  reappointed  to  the  same 
office,  January  24th,  1814,  oy  the  president,  by 
and  with  the  advice  and  consent  of  the  senate, 
to  hold  his  office  during  the  pleasure  of  the  pre- 
sident for  the  time  being;  the  liability  of  the 
sureties  is  restricted  to  the  duties  and  obliga- 
tions created  and  imposed  by  the  collection  acts 
passed  antecedent  to  the  date  of  the  bond. 
United  States  v.  Kirkpatrick  et  oi.,  9  Wheat.  720; 
6  Cond.  Rep.  733. 

77.  The  second  commission  issued  by  the 
president,  by  and  with  the  advice  and  consent 
of  the  senate,  and  the  acceptance  of  the  com- 
mission under  it  by  the  collector,  was  a  virtual 
superseding  and  surrender  of  the  first  conmiis- 
sion,  and  the  liability  of  the  sureties  cannot  be 
extended  beyond  the  period  of  the  first  commis- 
sion.   Und, 

78.  In  general,  laches  is  not  imputable  to  the 
government ;  and  where  the  laws  require  quar- 
terly, or  other  periodical  accounts  and  settle- 
ments, a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  the  officer  or  agent  to  account,  will 
not  dischai^e  his  sureties.    Ibid, 

79.  The  omission  of  the  proper  officer  to  re- 
call a  delinquent  paymaster,  m  pursuance  of  the 
fourth  section  of  the  act  of  confess,  of  April 
24th,  1816,  ch.  69,  (6  L.  U.  S.  79,)  does  not  dis- 
charge the  security.  United  States  v.  Vanzandtj 
11  Wheat.  184;  6  Cond.  Rep.  264. 

80.  The  provision  requinng  the  delinquent 
paymaster  to  be  recalled,  and  a  new  appoint- 
ment to  be  made  in  his  place,  is  merely  direct- 
ory, and  intended  for  the  security  of  the  govern- 
ment, but  forms  no  part  of  the  contract  with  the 
surety.  Ibid.  Also,  Dox  v.  The  Postmaster- 
General.  1  Peters,  325. 

81.  The  statute  not  removing  from  office  the 
delinquent  paymaster,  ipso  facto,  but  only  mak- 
ing it  the  duty  of  the  proper  officer  to  remove 
him.  the  circumstance  of  new  funds  being  placed 
in  his  hands  after  his  delinquency,  does  not  dis- 
charge the  surety.    Ibid. 

82.  The  act  o'f  May  15lh,  1820,  ch.  625,  for 
the  belter  oi^nization  of  the  treasury  depart- 
ment, which  re(|uires  new  securities  to  be  given 
by  certain  public  officers,  on  or  before  the  30th 
of  September,  1820,  does  not  expressly,  or  by 
implication,  discharge  the  former  sureties  from 
their  liability.  United  States  v.  Nicholls^  12 
Wheat.  505;  6  Cond.  Rep.  611. 


83.  The  sureties  are  not  responsible  for  moneys 
placed  by  the  government  in  the  hands  of  the 
principal,  after  tne  legal  termination  of  his  office; 
but  they  are  responsible  for  such  as  may  have 
come  into  his  hands  while  he  continued  in  office, 
and  which  he  subsequently  failed  to  account  for 
and  pay  over.    Ibid. 

84.  A  mere  proposition  to  give  time,  and  sus- 
pend the  right  to  sue,  upon  certain  conditions 
and  contingencies  which  are  not  proved  to  hare 
been  complied  with,  or  to  have  happened,  vrili 
not  discharge  the  sureties.     Ibid. 

.85.  When  a  party  who  has  contracted  with 
the  war  department  to  const  met  a  fort  dies  be- 
fore the  completion  of  his  contract,  ami  the  de- 
partment refuse  to  suffer  his  administrator  to 
proceed  to  complete  the  work,  the  sureties  are 
discharged.  United  States  v.  Tillotson  et  a/.,  1 
Paine's  C.  C.  R.  305. 

86.  Where,  after  the  breach  of  the  condition 
of  a  bond  given  by  a  collector  of  the  revenue, 
the  officers  of  the  government  take  new  booiis 
from  the  principal,  without  the  knowledge  or 
consent  of  the  surety,  enlarging  the  period  of 
payment,  the  surety  in  the  first  bond  is  thereby 
discharged.  United  States  v.  AdnCrs.  o/HiUegaSj 
3  Wash.  C.  C.  R.  70. 

87.  Partial  payments  having  been  made  b^* 
the  sureties,  (subject  to  all  questions,)  the  appli- 
cation of  these  payments  was  made  by  deducting 
them  from  the  penalty  of  the  bond,  and  allowing 
interest  on  the  balance  thus  resulting  from  the 
commencement  of  the  suit,  there  having  been 
no  previous  demand  of  the  penalty,  or  acknow- 
ledgment that  the  whole  was  due.  M^GUl  and 
others  in  error  v.  Bank  U.  S.,  12  Wheat.  511 ;  6 
Cond.  Rep.  617. 

88.  The  discharge  by  the  secretary  of  the 
treasury,  of  the  principal  in  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issuetl 
against  him,  and  who  has  assigned  all  his  pro- 
perty for  the  use  of  the  United  States,  does  not 
impair  or  affect  the  right  of  the  United  Staters 
to  proceed  against  the  sureties  for  the  amount 
due  upon  the  judgment,  and  unpaid.  United 
States  V.  Stansburvy  1  Peters,  575. 

89.  It  is  no  objection,  in  an  action  of  debt 
against  one  of  the  obligors  in  a  joint  and  several 
bond  given  for  duties,  that  a  co-obligor  has  been 
taken  in  execution  on  a  judgment  on  the  same 
bond,  and  discharged  under  the  act  of  the  6ih 
of  June,  1798,  chT  66.  Hunt  v.  United  States^  I 
Gallis.  C.  C.  R.  32. 

90.  The  neglect  of  the  postmaster-general  to 
sue  for  balances  due  by  postmasters  within  the 
lime  prescribed  by  law,  although  he  is  thereby 
rendered  personally  chargeable  with  such  ba- 
lances, is  not  a  discharge  of  the  postmasters  or 
their  sureties,  upon  their  official  bonds.  Nor  is 
an  order  from  the  post-office  department,  direct- 
ing a  postmaster  to  retain  the  balances  due  until 
drawn  for  by  the  general  post-office.  Locke  v. 
The  Postmaster-General,  3  Mason^s  C.  C.  R.  446. 

91.  The  sureties  in  the  bond  of  a  contractor, 
executed  in  1818,  given  to  secure  the  pcrforai- 
ance  of  a  contract  for  the  supply  of  rations  for 
the  troops  of  the  United  States,  are  not  responsi 
ble  for  any  balance  in  the  hands  of  the  cou 
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tiBCtor,  at  the  expiration  of  the  contract,  of  ad- 
▼anoes  made  to  niin,  not  on  account  of  tnat  par- 
ticular contract  exchmiTely,  but  on  account  of 
that  and  other  contracts,  as  a  common  fund  for 
mpplies,  where  accounts  of  the  supplies,  the 
expenditures,  and  the  funds,  had  all  been 
throughout  olended  indiscriminately  by  both 
parties,  and  no  separate  portion  had  been  de- 
ngnaled,  or  set  apart  for  the  contract  of  1818. 
United  States  v.Orr^s  AdmWs.j  8  Peters,  387. 

92.  To  say  that  the  sureties  in  the  bond  should 
be  liable  for  the  whole  balance,  would  be  to  sav, 
that  they  should  be  liable  for  advances  made 
onder  any  other  contracts ;  and  if  not  liable  for 
the  whole,  the  rery  case  supposed  in  the  instruc- 
tion of  the  circuit  court,  precludes  the  possibility 
of  any  legal  separation  of  the  items  of  the  ba- 
lance. Each  and  all  of  them  are  blended,  per 
my  et  per  tout,  as  a  common  fund.  The  case 
indeed,  in  the  principles  which  must  govern  it, 
ranges  itself  under  that  large  class  of  cases, 
where  a  party,  bound  for  the  fidelity  of  a  clerk, 
or  other  a^ent  of  A,  as  keeper  of  his  money  or 
secounts,  is  held  not  liable  tor  acts  done  as  the 
keeper  of  the  money  or  accounts  of  A  and  B. 
And  in  the  present  suit,  there  is  no  difference 
in  point  of  law  between  the  liability  of  the  prin- 
cipal and  that  of  the  sureties  upon  the  bond.  It 
is  the  same  contract  as  to  both,  and  binds  both 
or  neither.  The  United  States  are  not,  however, 
without  remedy;  for  there  can  be  no  doubt,  that 
an  action  in  another  form  would  lie  against  the 
eoiitiactor  for  any  balance,  however  received, 
which  remained  unexpended  in  his  hands  after 
the  termination  of  the  service  for  which  the  ad- 
nuie<M  were  made.    Ibid. 

93.  The  receipts  of  the  contractor,  for  money's 
paid  to  him  by  the  United  States,  are  prima  facie 
evidence  that  the  money  was  received  by  him 
on  account  of  the  contract  j  and  it  is  incumbent 
in  ail  action  on  the  bond  given  with  sureties  for 
performance  of  the  contract,  for  the  parties  to 
show  that  the  money  was  not  paid  on  account 
of  the  contract  as  stated  in  the  receipts;  but 
they  are  not  bound  to  show  that  it  was  so  stated 
by  mi!«take  or  design  on  the  part  of  the  govern- 
ment and  the  contractor,  and  intended  to  be  ap- 
plicable to  some  other  contract.    Ibid, 

94.  If  a  creditor,  without  the  knowledge  and 
consent  of  the  surety,  expressly  or  tacitly  yielded, 
give  time  to  the  principal,  by  enlarging  the  cre- 
dit beyond  the  period  mentioned  in  the  contract, 
the  surety  in  a  Dond,  or  other  instrument,  is  dis- 
charged, both  at  law  and  in  equity.  United 
Staies  v'.AdmWs.  ofHillegas.  3  Wash.  C.  C.  R.  70. 

^5.  This  rule  is  applicable,  as  well  to  bonds 
with  collateral  conditions,  as  to  bonds  for  the 
payment  of  money ;  and  whether  the  arrange- 
ment tends  to  the  benefit  of  the  surety  or  not : 
for  the  reason  of  the  rule  is,  that  the  contract, 
the  performance  of  which  is  guarantied  by  the 
mirety,  has  been  changed  without  his  consent. 

96.  Where  the  consignee  of  a  cargo  had  given 
bond  for  the  duties,  which  the  surety  was  com- 
pelled to  pav.  and  both  consignee  and  owner 
nad  become  bankrupt,  the  surety  is  not  entitled 
lo  m  preference  over  other  creditors  of  the  bank- 


rupt owner,  under  the  sixty-fifth  section  of  the 
collection  act,  March  2d,  1799,  ch.  128,  such 
owner  not  being  the  principal  in  the  bond  within 
the  language  of  the  act.  Childs  v.  Skoemaker^s 
Assignee  J  ^c,  1  Wash.  C.  C.  R.  494. 

97.  Where  one  of  two  sureties  in  a  joint  and 
several  bond,  given  to  the  United  States,  is  sued 
separately,  a  discharge  of  the  other  surety,  b}r 
the  president,  under  the  provisions  of  the  act  oi 
8d  March,  1817,  cannot  be  given  in  evidence 
under  plea  of  payment.  United  States  v.  Beaitiey 
Gilpin^s  D.  C.  R.  97. 

98.  Where  the  secretary  of  the  treasury  re- 
leases an  insolvent  debtor,  under  the  acts  of 
congress,  upon  the  condition  of  the  assent  of  his 
sureties  to  the  release,  without  prejudice  to  their 
liability,  that  assent  must  be  by  the  parties,  if 
living,  and  if  dead,  by  their  personal  representa- 
lives.  An  assent  by  the  heir  of  a  surety  is  not 
sufficient.  United  States  v.  Cushman^  2  Sumner's 
C.  C.  R.  310. 

99.  Where  sureties  bind  themselves  jointly 
and  severally  as  principals  in  a  bond,  there  is  no 
difference  as  to  their  liability  in  equitv  for  the 
debt,  between  them  and  the  principal  debtor, 
for  whom  they  are  sureties.    Ibid, 

4.  Bands  fcr  the  Ferfomuxnce  of  Official  Duties. 

100.  If  a  marshal,  before  the  date  of  his  offi- 
cial bond,  receive,  upon  an  execution,  money 
due  to  the  United  States,  with  orders  from  the 
comptroller  to  pay  it  into  the  Bank  of  the  United 
States,  which  ne  neglects  to  do,  the  sureties  in 
his  official  bond,  executed  afterwards,  are  not 
liable  therefor  upon  the  bond,  although  the 
money  remain  in  the  marshal's  hands  alter  the 
execution  of  the  bond.  United  States  v.  Giles  et 
a/.,  9  Cranch,  212;  3  Cond.  Rep.  377. 

101.  A  bond  was  given  by  the  agent  of  an 
unicorporated  joint  stock  company  to  the  direct- 
ors, for  the  time  being,  for  the  faithful  perform- 
ance of  his  duties,  &c. ;  the  directors  were  ap- 
pointed annually,  and  changed  before  a  breach 
of  the  condition  of  the  bond ;  the  agent  and  his 
sureties  are  liable,  in  an  action  brought  by  the 
oblisees  after  they  had  ceased  to  be  directors. 
Anderson  v.  Longden,  1  Wheat.  85 ;  3  Cond.  Rep. 
496. 

102.  The  official  bond,  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  Slates;  such  bond  is 
not  given  for  the  balance  due,  it  is  a  collateral 
security  for  the  faithful  performancee  of  the 
official  duties  of  the  officer ;  and  an  action  may 
be  brought  for  the  recovery  of  the  balance  on 
the  account,  and  an  action  of  debt  on  the  official 
bond  to  recover  the  penalty  from  the  securities. 
Walton  V.  United  States,  9  Wheat.  651 ;  5  Cond. 
Rep.  717. 

103.  Where  a  bond  was  given,  conditioned  for 
the  faithful  performance  of  the  duties  of  the 
office  of  deputy  collector  of  direct  taxes,  under 
an  appointment  for  eight  townships,  designated 
by  name,  and  the  instrument  ot  appointment 
specially  referred  to,  was  afterwards  altered  by 
the  collector  and  his  deputy,  but  without  the 
consent  of  the  sureties,  so  as  to  embrace  another 
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township :  Held,  that  the  surety  was  not  respon- 
sible for  money  subsequently  collected  by  the 
principal,  and  which  he  failed  to  pay  over  to  the 
obligee.  Miller  v.  Stewart^  9  Wheat.  680;  5 
Cond.  Rep.  727. 

104.  A  bond  eiven  on  the  4th  of  December. 
1813,  for  the  faithful  discharge  of  the  duties  or 
his  office,  by  a  collector  of  direct  taxes  and  in- 
ternal duties,  who  had  been  appointed  (under 
the  act  of  July  22d.  1813,  cb.  544)  by  the 
president  on  the  lllh  of  November,  1813,  to 
hold  his  ofRce  until  the  end  of  the  next  session 
of  the  senate  and  no  longer,  and  was  reappointed 
to  the  same  office,  January  24,  1814,  by  the 
president,  by  and  with  the  advice  and  con- 
sent of  the  senate,  to  hold  his  office  during  the 
pleasure  of  the  president  for  the  time  being ;  is 
restricted,  as  to  the  liability  of  the  sureties,  to 
the  duties  and  obligations  created  and  imposed 
by  the  collection  acts  passed  antecedent  to  the 
date  of  the  bond.  United  States  v.  Kirkpatrick 
et  d..  9  Wheat.  720  -,  5  Cond.  Rep.  733. 

105.  The  second  commission  under  an  ap- 
pointment made  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate,  and  the 
acceptance  of  the  commission  under  it  by  the 
collector,  was  a  virtual  superseding  and  sur- 
render of  tlie  first  commission,  and  the  liability 
of  the  sureties  did  not  extend  beyond  the  period 
of  the  first  commission.    Ibid. 

106.  In  general,  laches  are  not  imputable  to 
the  government;  and  where  the  laws  require 
quarterly  or  other  periodical  accounts  and  settle* 
ments,  a  mere  omission  to  bring  a  suit,  upon  the 
neglect  of  the  officer  or  a^ent  to  account,  will 
not  discharge  the  sureties  in  the  official  bond. 
Ibid. 

107.  Where  the  manager  of  a  lottery  drawn 
in  pursuance  of  an  ordinance  of  the  corporation 
of  Washington,  gave  a  bond  to  the  corporation, 
conditioned,  truly  and  impartially  to  execute  the 
duty  vestea  in  him  by  the  ordinance:  Heldj 
that  the  person  entitled  to  a  prize  ticket  had  no 
right  to  bring  a  suit  for  the  prize  against  the 
manager,  upon  his  bond,  in  the  name  of  the 
corporation,  without  its  consent.  Corporation 
of  Washington  v.  Youngy  10  Wheat.  406 ;  6  Cond. 
Rep.  163. 

108.  A.  W.  M^G.  gave  a  bond  to  the  Bank  of 
the  United  States,  with  sureties,  conditioned  for 
the  faithful  performance  of  the  duties  of  the 
office  of  casnier  of  one  of  the  offices  of  dis- 
count and  deposit,  during  the  term  he  should 
hold  that  office.  The  president  and  directors 
of  the  bank  having  discovered  that  he  had  been 
guilty  of  a  gross  breach  of  trust,  passed  a  re- 
solution at  Philadelphia,  on  the  27th  of  October. 
1820,  "  that  A.  W.  M'G.,  cashier,  &c.,  be,  and 
he  is  hereby  suspended  from  office,  till  the 
further  pleasure  of  the  board  be  known :"  and 
another  resolution  was  mssed,  '^  that  the  presi- 
dent of  the  office  at  Middletown  be  author- 
ized and  requested  to  receive  into  his  care, 
from  A.  W.  M'G.,  the  cashier,  the  cash,  bills 
discounted,  books,  papers,  and  other  property  in 
said  office,  and  to  take  such  measures  for  having 
the  duties  of  cashier  discharged^  as  he  may 
deem  expedient."    These  resolutions  were  Im- 


mediately transmitted  by  mail  to  the  president 
of  the  omce  at  Middletown,  who  received  them 
on  the  morning  of  Sunday,  the  29th  of  same 
month ;  but  did  not  communicate  them  to  the 
cashier,  nor  carry  them  into  effect,  until  the 
afternoon  of  the  30th,  between  four  and  five 
oV/lock.  Held,  that  the  sureties  continued  liable 
for  his  defaults  until  that  time.  M'Gill  v.  The 
Bank  of  the  United  StaUs,  12  Wheat.  511;  6 
Cond.  Rep.  617. 

109.  On  such  a  bond,  the  recovery  against 
sureties  is  limited  to  the  penalty.    Ibid. 

1 10.  Partial  payments  having  been  made  hj 
the  sureties,  (subject  to  all  questions,)  the  appli- 
cation of  these  payments  was  made  by  dedoct- 
inff  them  from  the  penalty  of  the  liond,  and 
allowing  interest  on  the  balance  thus  resulting 
from  the  commencement  of  the  suit ;  there  hav- 
ing been  no  previous  demand  of  the  penalty,  or 
acknowledgment  that  the  whole  was  due;  bnt 
no  interest  was  allowed  on  the  payments.   Ibid. 

111.  Where  a  battalion  quartermaster  gave  a 
bond  to  the  United  States,  conditioned, ''  to  ex- 
pend faithfully  all  public  moneys,  and  to  account 
for  all  public  property ;"  it  was  held,  tliat  he  wu 
bound  to  account,  not  with  the  quartermaster- 
general,  but  with  the  treasury  department ;  and 
that  this  obligation  extended  to  public  money  as 
well  as  public  property,  and  to  money  expended 
by  him  while  acting  as  aeputy  of  the  quartermaa* 
ter-general ;  and  a  claim  for  a  credit  which  had 
never  been  presented  at  the  treasury,  was  re- 
jected. United  States  v.  Lent  et  a/.,  1  Paine's  C. 
C.  R.  417. 

112.  The  provision  of  the  2d  section  of  the 
act  of  3d  March,  1797,  as  to  the  admission,  in 
evidence,  of  authenticated  copies  of  bonds,  con- 
tracts, and  other  papers,  is  not  restricted  to  cases 
where  suits  are  commenced  under  the  authority 
given  by  the  first  section  of  the  act,  but  applies 
to  all  cases  where  the  evidence  is  required.  i}M. 

113.  Where,  after  the  breach  of  the  condition 
of  a  bond  given  by  a  collector  of  the  revenue,  the 
officers  of  the  government  take  new  bonds  from 
the  principal,  without  the  knowledge  or  con- 
sent of  the  surety,  enlarging  the  period  of  pay- 
ment, the  surety  in  the  first l)ond  is  thereby  dis- 
charged .  United  States  v.  AdnCrs.  of  HilUgaSj  3 
Wash.  C.  C.  R.  70. 

1 14.  A  bond  given  by  a  collector  of  the  in- 
ternal revenue,  with  sureties,  conditioned  that 
the  collector  had  accounted  and  would  account 
for  all  taxes  collected  or  to  be  collected,  is  not 
obligatory  on  the  sureties  as  to  collections  pre- 
viously made ;  and  a  perpetual  injunction  was 
granted  against  proceedings  on  such  bond,  ex- 
cept for  the  sums  received  by  the  collector  after 
its  execution.  Armstrong  et  al.  v.  United  StateSf 
Peters*  C.  C.  R.  46. 

115.  A  statutory  bond  ought  to  conform,  in 
substance  at  least,  to  the  reauisitions  of  the 
statute,  and  if  it  go  beyond  the  Jaw,  it  is  void,  at 
least  so  far  as  it  does  go  beyond  those  requisi* 
tions.    Ibid. 

116.  The  condition  of  a  bond,  tnat  the  officer 
shall  "  well  and  truly  execute  the  duties  of  hii 
office,"  includes  not  only  honesty,  but  reasooable 
skill  and  diligence.    If  the  duties  are  perforated 
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negligeody  and  uitakUfully,  if  tkey  are  violalod 
from,  wint  of  capacity  or  want  of  care^  they  can 
never  be  said  to  be  ^^  well  and  truly  exe<^ted.'' 
ifvMT  Y.Medumics*  Bank  of  Akxmdrioy  \  Pe- 
ten^iSd. 

117.  Acts  of  fraud,  or  known  departure  from 
doty  by  the  board  of  directonief  a  bank,  will 
not  protect  the  cashier  in  his  wionffful  compli* 
aoce)  nor  can  a  miaapplioation  of  the  funds  of 
the  bank  be  justified  by  any  vote  of  the  direo* 
tora,  howe?ei  formal ;  and  toerefore,  whenever 
deae  by  the  cashier,  it  is  at  hia  peril,  and  on 
the  responsibility  of  hin^self  and  ois  suretiesi 
iM.72. 

118.  The  bond  of  the  cashier  must  be  ooo- 
stroed  to  cover  all  defaults  in  duty,  which  am 
aaoezed  to  the  office  from  time  to  time,  by  those 
who  are  authoriced  to  control  the  affairs  of  the 
bank ;  and  sureties  are  presumed  to  entej  into 
the  contract,  with  reference  to  the  rights  and 
authority  of  the  president  and  directors  under 
the  charter  and  by-laws.    Au{.  73. 

119.  No  act  or  voteef  the  board  of  directors 
of  a  bank,  in  violation  of  their  own  duties,  and 
in  freud  of  the  rights  and  interests  of  the  stock? 
holders  o(  (he  bank,  will  justify  the  cashier  of 
the  bank  ia  acts  which  are  in  violation  of  the 
stipalation  in  his  official  bond, ''  well  and  truly" 
to  execute  th^  duties  of  his  office.  Acts  done 
by  a  cashier,  under  the  authority  of  such  a  vote, 
or  of  a  usiwe  permitted  by  the  directors,  in 
viplatioa  of  the  trusts  assumed  by  them,  are  on 
the  responsibility  of  the  cashiejr  and  of  his  sure- 
ties.   iM.  71. 

120.  A  bond  executed  by  a  public  officer,  for 
the  dae  performance  <|f  his  official  duties  in  the 
disbarsem^nt  of  public  money,  is  to  be  governed 
by  the  laws  of  the  United  States  as  they  operate 
in  the  District  of  Columbia :  the  accounts  of  the 
officer  being  required  to  be  settled  at  the  tree* 
sury  department.  Dun/eainls  Heirs  v.  Tlu  United 
States,  7  Peters,  435. 

121.  A  bond  voluntarily  given  to  the  United 
States,  and  not  prescribed  by  law,  is  a  valid  in* 
stniment  upon  tne. parties  to  it  in  point  of  law. 
The  United  States  have,  in  their  political  capa* 
city,  a  right  to  enter  into  a  contract^  or  to  take  a 
bond  in .  cases  not  previously  provided  by  law. 
It  is  an  incident  to  the  general  right  of  sove- 
rei^ty;  and  the  United  States  being  a  body 
inhticy  may,  within  the  sphere  of  the  constitu- 
tional powers  confided  to  it,  and  through  the 
instrumentality  of « the  proper  department  to 
which  those  powers  are  connded,  enter  into  con- 
tracts not  prohibited  by  law,  and  appropriate  to 
the  just  exercise  of  those  powers.  To  adopt  a 
different  principle  would  be  to  deny  the  ordinary 
rights  of  sovereignty,  not  merely  to  the  general 
government,  but  even  to  the  state  governments, 
within  the  proper  sphere  of  their  own  powers, 
unless  brought  into  operation  by  express  legisla- 
tion. A  doctrine  to  such  an  extent  is  not  known 
to  the  supreme  court  as  ever  having  been  sanc- 
tioned by  any  judicial  tribunal.  The  United 
States  V.  Iingey,  5  Peters,  116. 

122.  The  act  of  eonmss  of  1816,  nowhere 
declared,  that  all  other  oonds  not  taken  in  the 
prescribed  form  shall  be  utterly  void ;  nor  does 
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such  au  implication  arise  from  any  of  the  terms 
contained  in  the  act,  nor  from  any  principles  of 
public  policy  which  it>  is  designed  to  promote. 
A  bond  may,  by  mutual  mistake  or  accident, 
and  wholly  without  design,  be  taken  in  a  form 
not  prescribed  by  the  act.  It  would  be  a  very 
mischievous  interpretation  of  the  act  to  suppose, 
that  under  such,  circumstances  it  was  the  in> 
tendment  of  the  act  that  the  bond  should  be 
utterly  void.  Nothing  bot  very  strong  and  ex* 
pcees  language  should  induce  a  court  of  justice 
to  adopt- such  an  interpretation.  Where  the  act 
speaks  out,  it  would  be  the  duty  of  the  court  to 
follow  it  $  where  it  is  silent,  it  is  a  sufficient 
comnliance  with  the  policy  of  the  act  to  declare 
the  oeod  void,  as. to  any  conditions  which  are 
imposed  upon  a  party  beyond  what  the  law  re- 
quires. This  is  not  only  tne  dictate  of  the  com* 
moo  law,  but  of  common  sense.    Ibid, 

123^.  The  discharge,  by  the  secretary  of  the 
treasury,  of  the  principal  m  a  bond  to  the  United 
States,  who  is  imprisoned  under  a  ca.  sa.  issued 
against  him,  and  who  has  aseiened  all  his 
property  for  the  use  of  the  United  States,  does 
not  impair  or  affect  the  rights  of  the  United 
States  to  proeeed  against  sureties  for  the  amount 
dne  upon  the  judgment  and  unpaid.  The  United 
States  V.  Stanshwry  et  oi.,  1  Peters,  575. 

124.  The  claim  of  the  United  States  upon  an 
official  bond,  and  upon  all  parties  thereto,  is  not 
released  by  the  laches  of  the  officer,  to  whom 
the  assertion  of  this  claim  is  intrusted  by  law. 
Such  laches  have  no  effect  whatsoever  on  the 
rights  of  the  United  States,  as  well  against  the 
sureties  as  the  principal  in  the  bond.  Dox  v. 
The  Fostmastet'Ufneral,  1  Peters,  318. 

125.  The  plaintiffs  in  error  were  sureties  in 
an  official  bond,  and  it  was  perfectly  clear,  as  to 
them,  a  judgment  could  be  rendered  beyond  the 
penalty,  to  be  discharged  on  payment  ot  what  is 
due,  which  of  course  can  only  be  where  it  is  less 
than  the  penalty.  The  statute  expressly  requires 
that  the  surveyors  of  the  public  lands  shall  give 
bond  for  the. faithful  disbursement  of  publio 
monev,  and  in  this  bond  the  words  which  relate 
to  disbursement  are  omitted,  and  the  only  words 
inserted  are^  '4hat  he  shall  faithfully  discharge 
the  duties  of  his  office.''  The  supreme  court  feel 
no  difficulty  in  maintaining,  that  where  the  con* 
ditions  are  cumulative,  the  omission  of  one  con- 
dition cannot  invalidate  the  bond  so  far  as  the 
other  operates  to  bind  the  party.  Fcarar  ^  Bnrwn 
V.  The  United  States,  5  Peters.  373. 

126.  Where  the  United  States  instituted  an 
action  for  the  recovery  of  a  sum  of  money  on  a 
bond  siven  with  sureties  by  a  purser  in  the  navy, 
and  the  defendants,  in  substance,  pleaded  that 
the  bond,  with  the  condition  thereto,  was  variant 
from  that  prescribed  by  law.  and  was  under 
colour  of  omce  extorted  from  tne  obligor  and  his 
sureties,  contrary  to  the  statute,  by  the  then 
secretary  of  the  navy,  as  the  condition  of  the 
purser's  remaining  in  office,  and  receiving  its 
emoluments,  and  the  United  States  demurred  to 
this  plea ;  it  was  held,  that  the  plea  constituted 
a  good  bar  to  the  action.  The  United  States  v. 
Ttngey,  5  Peters,  115. 

127.  No  officer  of  the  government  has  a  right* 
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by  colour  of  his  office,  to  require  from  any  sub- 
ordinate officer,  as  a  condition  of  his  holding  his 
office,  that  he  should  execute  a  bond  with  a  con- 
dition different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very  dif- 
ferent where  such  a  bond  was,  by  mistake  or 
otherwise,  voluntarily  substituted  by  the  parties 
for  the  statute  bon(L  without  any  coercion  or 
extortion  by  colour  of  office..   Ibia, 

128.  A  bond  was  ^iven  b3r  the  navy  agent  at 
N6w  Orleans  and  his  sureties,  to  the  United 
States,  conditioned  that  he  should  faithfully  ac- 
count for  all  public  moneys  received  by  him,  &c. 
The  sureties  to  the  bond  having  been  sued  on 
the  same  after  his  insolvency  and  decease,  claim- 
ed that  the  United  States  were  bound  to  divide 
their  action,  and  take  judgment  aeainst  each 
surety  for  his  proportion  of  the  sum  due,  acconi- 
ing  to  the  law  of  Louisiana;  considering  it  a 
contract  made  there,  and  to  be  govemed  m  this 
respect  by  the  law  of  that  state.  Held,  That  the 
liability  of  the  sureties  must  be  governed  by  the 
rules  of  the  common  law ;  the  accountability  of 
the  principal  being  at  the  city  of  Washington,  to 
the  treasury  of  the  United  States;  and  the  bond 
being  joint  and  several,  each  is  bound  for  the 
whole:  and  that  the  contribution  between  the 
sureties  is  a  matter  with  which  the  United  States 
have  no  concern.  Cox  if  Dick  v.  Tke  United 
States,  6  Peters,  172. 

129.  The  reception  and  detention  of  an  official 
bond  by  the  postmaster-general,  for  a  considera- 
ble time,  witQout  objection,  is  sufficient  evidence 
of  its  acceptance.  U.  8.  v.  Norvellj  Gilpin's  D. 
C.  R.  120. 

130.  The  postmaster-general  has  a  right  to 
require  a  bond  from  a  deputy  postmaster  for 
the  faithful  performance  of  tne  duties  of^  his 
office^  although  such  bond  is  not  expressly  re- 
quired by  law.  Postmaster-General  v.Rice,  Gil- 
pin's D.  C.  R.  561. 

131.  A  bond  given  by  a  paymaster  to  execute 
the  duties  of  his  office  faithfully,  the  condition 
of  which  did  not,  in  the  very  terms^  conform  to 
the  law  of  the  United  States,  but  which  required 
no  duties  to  be  performed,  which  were  not  in 
conformity  with  the  duties  of  his  office,  is  valid. 
United  States  v.  Bradley,  10  Peters,  343. 

132.  The  sureties  in  the  bond  of  a  contractor, 
eiven  to  secure  the  performance  of  a  contract 
for  the  supply  of  rations  for  the  troops  of  the 
United  States,  are  not  responsible  for  any  balance 
in  the  hands  of  the  contractor,  at  the  expiration 
of  the  contract,  of  advances  made  to  him,  not  on 
account  of  that  particular  contract  exclusively, 
but  on  account  of  that  and  other  contracts,  as  a 
common  fund  for  supplies,  where  accounts  of  the 
supplies,  the  expenditures  and  the  funds,  had  all 
been,  throughout,  blended  indiscriminately  by 
both  parties,  and  no  separate  portion  had  been 
designated  or  set  apart  for  the  contract  of  1818. 
United  Stales  v.  Orr^s  AdmW.,  10  Petere,  399. 

133.  To  say  that  the  sureties  in  the  bond 
should  be  liable  for  the  whole  balance,  would  be 
to  say,  that  they  should  be  liable  for  advances 
made  under  any  other  contracts;  and  if  not 
liable  for  the  whole,  the  very  case  supposed  in 


the  instruction  precludes  the  possibility  of  any 
legal  separation  of  the  items  of  the  balance. 
Each  and  all  of  them  are  blended,  per  my  et  per 
tout,  as  a  common  fund.  The  case  indeed,  iif 
the  principles  which  must  govern  it,  ranges 
itself  under  that  lar^e  class  of  cases  where  a 
party,  bound  for  the  ndelity  of  a  clerk  or  other 
agent  of  A.,  as  keeper  of  his  money  or  accounta 
is  held  not  liable  for  acts  done  as  the  keeper  ot 
the  money  or  accounts  of  A.  and  B.   And  in  the 

E resent  suit  there  is  no  difference  in  point  of  law 
etween  the  liability  of  the  principal  and  that 
of  the  sureties  upon  the  bond.  It  is  the  same 
contract  as  to  both,  and  binds  both  or  neither. 
The  United  States  are  not,  however,  without 
remedy ;  for  there  can  be  no  doubt  that  an  ac- 
tion in  another  form  would  lie  against  the  con- 
tractor for  any  balance,  however  received,  which 
remained  unexpended  in  his  hands  after  the  ter- 
mination of  the  service  for  which  the  advances 
were  made.    Ibid.  i 

134.  In  the  case  of  the  Unite4^tates  v.  Tin- 
gey,  5  Peters,  1 15,  it  wus  held,  that  the  United 
States,  being  a  body  politic,  as  an  incident  to 
their  general  right  of  sovereignty,  have  a  ca- 
pacity to  enter  into  contracts,  and  tak^  bonds  in 
cases  within  the  sphere  of  their  constitutional 
powers,  and  appropriate  to  the  just  exercise  of 
those  powers,  through  the  instrumentality  of  the 
proper  department  to  which  those  powers  are 
confided,  whenever  such  contracts  or  bonds  are 
not  prohibited  by  law ;  although  the  making  of 
such  contracts,  or  taking  such  bonds,  mav  not 
have  been  prescribed  by  any  pre-existing  legis- 
lative act.  From  the  doctrine  here  stated,  the 
supreme  court  have  not  tfte  slightest  inclinatioa 
to  depart ;  on  the  contrary,  from  farther  reflec- 
tion, they  are  satisfied  that  it  is  founded  upon 
the  soundest  principles  of  law,  and  the  just  in- 
terpretation of  the  constitution.  The  United 
States  V.  Bradley,  10  Peters,  343. 

135.  A  voluntary  bond,  taken  by  authority  of 
the  proper  officers  of  the  treasury  department, 
to  whom  the  disbursement  of  public  money  is 
intrusted^  to  secure  the  fidelity  in  official  duties 
of  a  receiver  or  an  agent  for  disbursing  of  public 
moneys,  is  a  binding  contract  between  him  and 
his  sureties,  and  the  United  States;  althoo:  ~ 
such  bond  may  not  be  prescribed  or  reouirefJ 
any  positive  law.  The  right  to  take  sucn  a  boi 
is  an  incident  to  the  duties  belonging  to  such  a 
department ;  and  the  United  States  being  ao- 
thorized  in  a  political  capaeity  to  take  it,  there 
is  no  objection  to  its  validity  in  a  moral  or  legal 
sense.    Ibid, 

5.  Payment  and  Satisfaction  of  Bonds, 

136.  To  authorize  presumption  of  payment 
of  a  bond,  twenty  yeare  must  have  elapsed,  ex- 
clusive of  the  disability  of  the  holder  to  sue  for 
the  same.  Dunlop  ^  Co.  v.  Ball,  2  Cranch,  180; 
1  Cond.  Rep.  383. 

137.  The  principle  upon  which  the  presump- 
tion of  payment  arises  from  the  lapse  of  time,  n 
a  reasonable  principle,  and  may  be  rebutted  by 
any  facts  which  destroy  the  reason  of  the  rale 
Ibid. 

138.  There  is  no  presumption  of  payment  of 
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A  bond  held  by  an  alien  enemy  during  a  war. 
But  it  is  not  so  clear  that,  upon  a  bond  dated  in 
1773,  and  on  which  suit  was  not  brought  until 
1802,  the  same  length  of  time  after  the  removal 
of  the  disability  is  necessary  to  raise  the  pre- 
sumption of  payment  and  would  be  required,  if 
the  bond  haa  liorne  oate  at  the  time  of  such  m- 
rooval.    Ibid. 

139.  A  lapse  of  twenty  years,  without  the 
payment  of  interest,  raises  a  presumption  of 
payment;  if  a  shorter  period  is  relied  on,  the 
presumption  should  be  corroborated  by  circum- 
stances. Gddhawkf  Eo^r,  ^c,  v.  Duom^  2  Wash. 
C.  C.  R.  323. 

6.  Alterations  of  Bonds. 

140.  If  a  bond  be  executed  by  0.,  as  surety 
for  S.,  to  obtain  an  appeal  from  the  judgment  of 
a  justice  of  the  peace,  and  the  bond  is  rejected 
by  the  justice,  and  afterwards,  without  the  know- 
led^  of  O.,  the  name  of  W.  be  interlined  as  an 
obligor,  who  executes  the  bond,  and  the  justice 
then  accepts  it,  it  is  void  as  to  0.  O^Nede  v. 
Long,  4  Cranch,  60 ;  2  Cond.  Rep.  24. 

141.  The  name  of  an  obligor  may  be  eraied 
from  a  bond,  and  a  new  obli^r  be  inserted,  by 
consent  of  all  the  parties,  without  making  the 
bond  void ;  such  consent  may  be  proved  by  parol 
evidence,  and  it  is  immaterial  wnether  the  con- 
sent be  ffiven  before  or  after  the  execution  of  the 
bond.  Speaks  et  d.  v.  The  U,  S.,  9  Cranch,  28 ; 
3  Cond.  Rep.  244. 

142.  A  bond  is  not  avoided  by  the  seals  being 
torn  off,  fmudulently  or  innocently,  by  the  obli- 
gor, but  may  be  declared  on,  as  a  subsisting 
bond.    Cutis  v.  U.  S.,  1  Gallis.  C.  C.  R.  69. 

143.  If  an  obligee  tear  off  the  seal,  or  cancel 
a  bond  in  consequence  of  fraud  and  imposition 
practised  by  the  obligor,  he  may  declare  on  such 
mutilated  bond  as  the  aeed  of  the  party,  and  set 
forth  the  special  facts  in  the  protert.  U,  S,  v. 
Spalding,  2  Mason's  C.  C.  R.  478. 

144.  A  court  of  law  has  concurrent  jurisdic- 
tion with  a  court  of  eqnity,  to  sustain  a  suit  to 
enforce  a  bond  cancelled  by  the  obligor  in  con- 
i«quence  of  fraud  practised  by  the  obligee. 
Ibid. 

145.  An  alteration  in  a  bond,  made  by  one  of 
the  clerks  of  the  custom-house,  after  its  execu- 
tion, for  the  purpose  ^  rectifying  it,  but  which 
did  not  affect  its  construction,  was  held  to  be 
the  act  of  a  stranger,  and  immaterial,  and  not  to 
aToid  the  bond.  The  U,  S.  v.  Hatch,  1  Paine's 
Cm  O.  K«  336. 

146.  An  interlineation  had  been  made  in  a 
bond  after  its  execution,  without  the  knowledge 
of  the  surety,  by  which  additional  duties  were 
to  be  performed  by  the  principal ;  the  surely 
cxiuld  not  be  held  responsible  for  those  duties 
statetl  in  the  bond  before  the  interlineation,  and 
the  bond  was  entirely  void.  Miller  v.  Stewart, 
A  Wash.  C.  C.  R.  26. 

7.  Bonds  delivered  as  an  Escrow. 

147.  A  bond  may  be  delivered  as  an  escrow 
by  the  snrety  to  the  principal  obligor.  Pawling 
€t  at.  ▼.  The  U.  S.,  4  Cranch,  219 ;  2  Cond.  Rep.  92. 

148.  The  bond,  upon  its  face,  purports  to  be 


delivered  absolutely ,  and  it  is  not  to  be  doubted 
the  obligees  would  be  more  secure  against  fraud, 
if  the  evidence  that  the  writing  was  delivered 
as  an  escrow  appeared  upon  the  face,  than  by 
admitting  parol  testimony  of  that  fact.  But  the 
law  is  settled  otherwise,  and  it  is  not  to  be  dis- 
turbed by  the  supreme  court.    Ihid. 

149.  If  one  of  the  obligors,  at  the  time  of 
executing  the  bond,  in  the  presence  of  some  of 
the  other  obligors,  says,  "  we  acknowledge  this 
instrument,  but  otiiers  are  to  sign  iU^  this  is  evi- 
dence from  which  the  jury  may  infer  a  delivery 
as  an  escrow  by  all  the  obligors  who  were  then 
present.    Ibid. 
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S.  Lien  of  bottomry,  bypothecatioa,  and  respondentia 

bonde 964 

3.  Proceedinff  on  bottomry,  bypotbeeation,  and  re* 

■pondentia  lieni 964 

1.  General  Principles. 

1.  The  holder  of  a  bottomry  bond  cannot 
claim  in  a  court  of  prize.  The  Mary;  Stafford, 
Master,  9  Cranch,  126 ;  3  Cond.  Rep.  306. 

2.  An  hypothecation  of  a  ship  by  the  master 
is  invalid,  unless  it  is  shown  by  the  creditor  that 
the  advances  were  necessary  to  effectuate  the 
objects  of  the  voyage,  or  the  safety  of  the  ship  ] 
and  that  the  supplies  thus  necessary,  could  not 
be  procured  upon  the  owner's  credit,  or  with  his 
funds,  at  the  place.  The  Aurora,  1  Wheat.  96^ 
3  Cond.  Rep.  501. 

3.  A  bottomry  bond,  given  to  pay  off  a  former 
bottomry  bond,  must  stand  or  fall  with  the  first 
hypothecation ;  and  the  subsequent  lenders  can 
claim  only  upon  the  same  ground  with  the  former 
lenders,  of  whom  they  are  virtually  the  as- 
signees.   Ibid. 

4.  The  master  of  the  ship  is  the  confidential 
servant  or  agent  of  the  owners,  and  they  are 
bound  to  the  performance  of  all  lawful  contracts 
made  by  him  relative  to  the  usual  employment 
of  the  ship,  and  the  repairs,  and  other  necessa- 
ries furnished  for  her  use.  But  the  authority 
of  the  master  is  limited  to  objects  connected 
with  the  voyage ;  and  if  he  transcends  his  au- 
thority, his  acts  become,  in  legal  contemplation, 
nullities.     Ibid. 

5.  It  is  incumbent  on  a  creditor,  who  claims 
under  an  hypothecation,  to  prove  the  actual  ex- 
istence of  the  necessity  for  those  things  which 
gave  rise  to  his  demand ;  and  if  from  his  own 
showing,  or  otherwise,  it  appears  he  had  funds 
in  his  hands  of  the  owners,  which  might  have 
been  applied  to  the  demand,  and  that  he  has 
neglected  or  refused  so  to  do,  ne  must  fail  in  his 
claim.  If  various  demands  are  mixed  up  in  a 
bond,  some  of  which  would  susuin  the  hypothe- 
cation, and  some  not,  it  is  his  duty  to  exhibit 
them  to  the  court,  that  they  may  be  separately 
weighed  and  considered,    ibid. 

6.  A  bona  fide  creditor,  who  advances  his 
money  to  relieve  a  ship  from  an  actual  arrest,  on 
account  of  debts  which  are  a  lien  upon  her,  may 
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Stipulate  for  a  bottomry  interest,  and  the  neces- 
sity will  justify  the  ttiaster;  who  has  no  other 
sufficient  funi»  or  credit,  in  giving  it.  But  a 
mere  threat  to  arrest  the  ship  for  a  pre-existing 
debt,  would  not  be  a  sufficient  necessity  to  jus- 
tif]r  the  master  in  executing  an  hypothecation. 
Ibtd. 

7.  If  the  obligee  of  a  bottomry  bond  suffers 
the  ship  to  make  several  voyages,  without  as- 
serting his  lien,  and  executions  are  levied  upon 
the  ship  by  other  creditors,  the  obligee  loses  his 
lien  on  the  ship.  Blaine  v.  Ship  Charles  Carter^ 
4  Cranch,  328 )  2  Cond.  Rep.  127. 

8.  A  bottomry  bond  made  by  the  master,  vests 
no  absolute,  indefeasible  interest  in  the  ship 
upon  which  it  is  founded;  but  gives  a  claim 
upon  her  ^hich  may  be  enforced  with  all  the 
expedition  and  efficiency  of  tl^  admiralty  pro- 
cess.   Ibid, 

9«  In  case  of  a  bottomry  bond  executed  by  an 
owner,  at  his  own  place  of  residence,  the  same 
reason  does  not  exist  for  giving  an  implied  ad- 
miralty claim  upon  the  bottomry ;  for  it  is  in  his 
own  power  to  execute  an  express  transfer  or 
mortgage.     Ibid. 

10.  Where  proceedings  were  commenced  in 
the  admiralty,  on  bottomry  bonds  given  by  the 
master,  and  by  the  owner,  on  a  ship,- anterior  to 
several  voyages  made  by  the  ship,  and  execu- 
tions had  been  levied  on  the  ship  for  other  debts 
due  by  the  owner,  before  the  warrant  from  the 
admiralty  on  the  bottomry  bonds  was  serVed, 
the  court  said :  "  Had  the  warrant  of  the  admi- 
ralty been  first  served  upon  the  ship,  there  might 
be  some  ground  to  contend  that  the  supreme 
yurt  ought  not  to  divest  that  possession  in  fa« 
vour  of  executions  served  at  a  subsequent  day, 
at  least  to  the  prejudice  of  the  bona  given  by 
the  master.  But  this  will  not  be  allowed  against 
executions  levied  before  the  service  of  the 
warrant.  The  owners  of  the  ship  had  lost  the 
possession,  upon  which  alone  the  warrant  of  the 
admiralty  could  operate,  after  losing  the  prefer- 
ence.   Ibid, 

11.  It  is  not  necessary  that  a  respondentia 
loan  should  be  made  before  the  deplirture  of 
the  ship  on  the  voyage;  nor  that  the  money 
loaned  should  be  employed  in  the  outfit  of  the 
vessel,  or  invested  in  the  goods  on  which  the 
risk  is  run.  Canard  v.  The  AtlarUic  Ins,  Co.j  1 
Peters,  436. 

12.  It  matters  not  at  what  time  the  loan  is 
made,  nor  upon  what  goods  the  risk  is  taken. 
If  the  risk  of  the  voyage  be  substantially  and 
really  taken ;  if  the  transaction  be  not  a  uevice 
to  cover  usury,  samin|^,  or  fraud;  if  the  ad- 
vance be  in  good  faith^  for  a  maritime  premium, 
it  is  no  objection  to  it,  that  it  was  made  after 
the  voyage  was  commenced,  nor  that  the  money 
was  appropriated  to  purposes  wholly  uncon- 
nected with  the  voyage.    Ibid,  437. 

IS.  Th&  lender  on  respondentia  is  not  pre- 
sumed to  lend  on  the  faith  of  any  particular  ap- 
propriation of  the  money ;  and  if  it  were  other* 
wise,  his  security  covild  not  be  avoided  by  any 
misapplication  of  the  fund,  where  the  risk 
was  run,  bona  fide,  upon  other  goods;  and  it 


was  not  a  mere  contract  of  wager  and  haaid. 
Ibid, 

*14.  On  an  appeal  from  the  decree  of  the 
circuit  court  of  Maryland,  on  a  libel  on  a  bot- 
tomry bpnd,  originally  filed  in  the  district  court, 
it  appeafe^  that  commissioners  appointed  by  the 
circuit  eourt  had  reported  that  a  certain  sooi, 
bjin^  a  part  of  the  amount  of  the  bond,  was 
absolutely  necessary  for  the  ship,  as  expenses 
and  repairs  in  the  common  course  of  her  em- 
ployment.   No  exception  was  taken  to  this  re- 
port by  either  party  m  the  circuit  court,  and  it 
was  accordingly  confirmed  by  that  court.    The 
report  is  not  open  for  revision  in  the  supreme 
court,  there  being  nothing  on  its  face  impeach- 
ing its  correctness.     The  Virgin^  8  Peters,  538. 

15.  It  is  no  objection  to  a  bottomry  bond, 
that  it  was  taken  for  a  larger  amount  than  that 
which  could  be  properly  the  subject  of  such  a 
loan  :  for  a  bottomry  bond  may  t>e  good  in  part, 
and  bad  in  part ;  and  it  will  be  upheld  by  courts 
of  admiralty,  as  a  lien  to  the  extent  to  which  it 
is  valid :  as  such  coarts,  ih  the  exercise  of  their 
jurisdiction,  are  not  governed  by  the  strict  roles 
of  the  common  law,  but  act  upon  enlarged  prin- 
ciples of  equity.    Ibid. 

16.  It  is  notorious,  that  in  foreign  countries, 
supplies  and  advances  for  repairs  and  necessary 
expenditures  of  the  ship,  constitute,  by  the 
general  maritime  law,  a  valid  lien  on  the  ship; 
a  lien  which  might  be  enforced  in  rem  in  our 
courts  of  admindty,  even  if  the  bottomry  bood 
were,  as  it  certainly  is  not,  void  in  toto.    Ibid. 

17.  An  objection  was  taken  to  the  bond,  that 
the  supplies  and  advances  might  have  been  ob- 
tained on  the  personal  credit  of  the  owners  of 
the  ship,  without  an  hypothecation.  Heldj  that 
the  necessity  of  the  supplies  and  advances 
being  once  itiade  out,  it  is  incumbent  upon  the 
owners,  who  assert  that  they  could  have  been 
obtained  upon  their  personal  credit,  to  esrablish 
that  fact  by  competent  proofs,  unless  it  is  ap- 
parent from  the  circumstances  of  the  case.  Ibid^ 

18.  It  was  objected  that  the  supplies  and  re- 
pairs were,  in  the  first  instance,  made  on  the 
personal  credit  of  the  master  of  the  ship,  and 
therefore  could  not  be  afterwards  made  a  iiea 
on  the  ship.  Heldj  that  the  lender  on  the  bot- 
tomry bond  might  well  trust  the  credit  of  the 
master  as  auxiliary  to  his  security;  and  the  fact 
that  the  master  ordered  the  supplies  and  repairs 
before  the  bottomry  was  given,  caa  hare  no 
legal  effei^i  to  defeat  the  securit3r;  if  they  were 
ordered  by  the  master,  upon  the  faitU.  and  with 
the  intention  that  a  bottomry  bond  should  be 
ultimately  given  to  secure  the  payment  of  them. 
In  cases  of  this  sort,  the  bottomry  bond  is,  i& 
practice,  ordinarily  given  after  the  whole  sop- 
plies  and  repairs  have  been  furnished ;  for  the 
plain  reason,  that  the  advances  required  can 
rarely  be  ascertained  with  exactness  until  that 
period.    Ibid. 

19.  It  was  objected,  that  the  advances  were 
for  a  voyage  not  authorized  by  the  owners;  iha! 
the  original  orders  were  for  the  master  to  gi^t  a 
freight  for  Baltimore  or  New  York,  and  if  he 
could  not,  then  to  proceed  to  New  Orleaos; 
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whereas  the  master  broke  np  his  voyage,  and 
witboQt  any  freight  returned  to  Baltimore.  By 
the  ooart : — ^It  may  be  admitted,  that  if  a  bot- 
tomry lender,  in  fraud  of  the  owners,  and  by 
connivance  with  the  master  for  improper  pur- 
poses, advances  his  money  on  a  new  voyage,  not 
authorized  by  the  instructions  of  the  owner,  his 
bottomry  bond  may  be  set  aside  as  invalid.  But 
there  is  no  pretence  to  say,  that  if  the  master 
does  deviate  from  his  instructions,  without  any 
participation  or  co-operation,  or  fraudulent  in- 
tent 01  the  bottomry  lender,  the  latter  is  to  lose 
his  security  for  his  advances,  bona  fide  made  for 
the  relief  of  the  ship's  necessities.    Ibid* 

20.  Grafy  one  of  the  owners,  had  the  ship  de- 
livered up  to  him  upon  an  appraisement,  at  the 
value  of  eighteen  hundred  dollars,  and  ne  gave 
a  stipulation  according  to  the  course  of  admi- 
raltr  proceeding  to  refund  that  value,  together 
with  damages,  mterest  and  costs,  to  tiie  court. 
He  is  not  at  liberty  now  to  insist  toat  the  ship  is 
of  less  than  that  value  in  his  hands,  or  that  he 
has  dischaiged  other  liens,  diminishing  the  value 
for  which  tne  owners  were  personally  liable,  in 
folido,  in  the  first  instance.    Ibid. 

21.  To  the  extent  of  the  appraised  value  of 
the  ship  delivered  upon  the  stipulation,  the 
owners  are  clearly  liable ;  for  she  was  pledged 
for  the«redemption  of  the  debt,  and  they  caanot 
take  the  fund,  except  cum  onere.  But  beyond 
this,  there  is  no  p«r8orial  obligation  upon  the 
owners.    Ibid. 

22.  In  this  case,  the  value  of  the  ship,  the 
only  faqd  out  of  wliich  payment  can  be  made, 
fell  far  short  of  a  full  payment  of  the  amount 
due  upon  the  bottomry  l)ond.  The  court  said. 
This  js  the  misfortune  of  the  lender,  and  not  the 
£ault  of  the  owners.  They  are  not  to  be  made 
personally  responsible  for  the  act  of  the  master, 
Decause  the  iimd  has  turned  out  to  be  inade- 

goatej  since,  by  our  law,  he  had  no  authority 
y  a  bottomry  bond  to  pledge  the  ship,  and  also 
the  personal  responsibility  of  the  owners.  The 
consequence  is,  that  the  loss^  beyond  the  amount 
of  the  fund  pledged,  must  be  born  by  the  Lbel- 
Unt.    Aid. 

23.  No  lien  upon  enemy's  property  by  way 
of  pledge,  or  hypothecation^  or  for  advances 
made  by  the  consignee  to  the  consignor,  or  in 
Tirtne  of  a  geueral  balance  of  account  due  to  the 
consignee  as  a  factor^  is  sufficient  to  defeat  the 
right  of  the  captors  in  a  prize  court|  unless  in 
Tery  particular  cases,  where  the  lien  is  imposed 
by  a  geneial  law  of  the  mercantile  world,  in- 
dependent  of  any  contract  between  the  parties. 
The  Frmuxs;  livings  CUumj  8  Cranch,  418 ;  3 
Cond.  Rep.  189. 

24.  A  fibel  was  filed  in  the  district  court  of 
Pennsylvania  on  an  hypothecation  bond,  executed 
by  the  former  master  of  |he  vessel  at  Otlcutta, 
the  Aurora  being  about  to  proceed  to  Philadel- 
phia. The  captain  chartered  the  vessel  to  the 
libellant,  for  tne  voyage  to  Philadelphia,  under 
another  master,  and  at  the  same  time  executed 
the  bond,  part  of  the  consideration  of  which, 
vnA  to  obtain  funds  for  the  payment  of  an  hy- 
pothecation of  the  vessel  at  Port  Jackson,  (of  the 
aeeessity  (^executing  which  there  was  no  proof,) 


and  part  for  repairs  of  the  vessel  to  be  made  at 
Calcutta.  The  circuit  court  of  Pennsylvania 
held,  that  the  payment  of  the  hypothecation 
given  at  Port  Jackson,  is  not  a  valid  considera- 
tion for  the  bond  executed  at  Calcutta,  as  there 
was  no  proof  of  the  necessity  for  executing  it. 
Wdden  v.  Chamberlain,  3  Wash.  C.  C.  R.  290. 

25.  The  obligee  in  a  bottomry  bond  ought 
always  to  prove  the  necessity  for  the  advances, 
and  that  they  were  made  on  the  credit  of  the 
vessel,  is  never  to  be  presumed.  If  the  master 
has,  or  can  command  other  funds,  he  has  no  au- 
thority to  subject  the  property  of  the  owner  to 
the  payment  of  a  premium  beyond  legal  interest. 

26.  There  was  another  conclusive  objection  to 
the  validity  of  this  bond,  which  was,  that  before 
the  advance  was  made,  and  the  bond  ffiven,  the 
master  had  resigned  his  command  of  the  vessel, 
and  another  master,  appointed  by  the  libellant, 
had  sucx^eeded  to  it.    Ibid. 

27.  The  master  of  an  American  vessel  in  an 
enemy's  country,  may  hypothecate  the  vessel 
for  money  advanced  to  return  to  the  United 
States  as  a  cartel,  though  the  original  voyage 
was  broken  up  by  the  capture,  and  the  compul- 
sory sale  of  the  cargo.  Crawford  r.  The  tVU' 
liam  Pentij  3  Wash.  C.  C.  R.  484. 

28.  In  a  respondentia  bond  for  ten  thousand 
dollars,  on  goods  on  board  of  the  brig  S.,  from 
Boston  to  St.  Petersburg  and  back,  there  was  a 
clause  that  the  brig  was  to  have  on  board,  on 
both  passages,  the  amount  lent  in  goods.  There 
was  also  a  memorandum  executed  at  the  same 
time,  but  not  referred  to  in  the  bond,  that  the 
bills  of  lading  should  be  endorsed  to  the  lenders 
as  collateral  securitjr.  The  brig  was  lost  on  the 
return  voyage,  having  goods  on  board  to  the 
value  of  nme  thousand  dollars  only.  The  lenders 
sued  upon  the  bond  and  claimed  payment  of  the 
ten  thousand  dollars^  because  the  full  amount  of 
goods  was  not  on  board,  and  because  the  bills 
of  lading  were  not  endorsed  to  the  lenders.  It 
was  held,  that  these  acts  were  not  conditions 
precedent,  the  omission  of  which  was  sufficient 
to  justifjT  a  recovery  in  toto;  but  the  lenders 
were  entitled  to  recover  the  difference  in  amount 
between  the  sum  lent  and  the  sum  on  board  at 
the  time  of  the  k>ss.  Franklin  Ins.  Co.  v.  Lord, 
4  Mason's  C.  C.  R.  248. 

29.  If  a  wharfinger  has  made  an  express  pei^ 
sonal  contract  with  the  ship-owner,  the  court 
will  not  give  him  a  priority  claim  over  a  bot- 
tomry interest  which  haul  previously  attached  to 
the  ship.  Ex  fforie  Lews,  2  Gallis.  C.  C.  R. 
483. 

30.  A  bottomry  bond  can  be  entered  into  by 
the  ship-master  only  under  circumstances  of 
great  distresi^  and  when  he  has  no  other  means 
9f  repairing  the  ship.  The  Ship  Mary,  Bee's 
Adm.  Decis.  120. 

31.  The  captain  of  a  vessel  is  not  permitted 
to  hypothecate  the  vessel  for  money  taKen  up  in 
a  foreign  port,  if  his  owners  have  a  representap 
tive  or  correspondent  there,  who  will  advance 
what  is  necessary;  or  if  the  same  can  be  pro- 
cured  by  other  means.  The  Qdden  Rose^  Bee's 
Adm.  IXBcis.  131. 
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32.  A  bottomry  bond  can  be  entered  into  by 
the  master  only  under  circumstances  of  great 
distress,  and  when  he  has  no  other  means  of  re- 
pairing. Hypothecation  cannot  be  made  to  a 
consignee.  Judge  Hopkinson,  in  the  admiralty 
court  of  Pennsylvania,  in  1785,  in  the  case  of 
Leibart  et  al.  v.  The  Ship  Emperor. 

33.  The  plaintiffs  insured  twelve  thousand 
dollars  on  the  Anna  Maria,  from  Cadiz  to  Ant- 
werp, by  a  valued  {X)licy ;  and  the  vessel  having 
put  into  Gibraltar  in  distress,  the  captain  exe- 
cuted, a  few  days  before  the  date  of  the  policy, 
a  bottomry  bond  for  repairs.  The  circuit  court 
of  Pennsylvania  held,  that  a  deduction  of  the 
amount  of  the  bond  should  be  made  from  the 
real  value  of  the  vessel,  as  found  by  the  jury. 
Watson  V.  The  Ins.  Co.  of  North  America^  3 
Wash.  C.  C.  R.  1. 

34.  The  owner  as  well  as  the  master  of  a 
vessel  may  pledge  her  by  bottomry  in  a  foreign 
port.     The  Sloop  Mary,  1  Paine's  C.  C.  R.  671. 

35.  The  master  of  a  vessel,  in  a  foreign  port, 
acting  in  the  character  of  agent,  is  limited  in 
his  power,  and  can  only  pledge  the  vessel  in 
case  of  necessity :  but  the  owner,  having  an  ab- 
solute control  over  his  property,  may  pledge  her 
for  money  to  purchase  a  cargo,  and  thereby 
create  an  admiralty  lien.    Ibid. 

36.  If  the  property  of  a  shipper  be  taken  and 
sold  for  the  snipes  necessities,  and  to  enable  her 
to  perform  the  voyage,  the  party  has  a  right  of 
contribution  over  against  the  other  shippers,  and 
his  remedy  is  not  confined  to  the  ship-owner. 
A  bottomry  bond  may  be  good  in  part,  and  bad 
in  ]>art,  and  will  be  sustained  by  the  court  so  far 
as  it  is  good.  Ship  Packet^  3  Mason's  C.  C.  R. 
255. 

37.  In  case  of  necessary  repairs,  the  master 
may  sell  part  of  the  cargo,  or  hypothecate  it. 
If  he  has  specie  on  board,  belonging  to  shippers, 
not  the  owners  of  the  vessel,  he  is  not  bound  to 
apply  it  to  the  ship's  necessities,  before  borrow- 
ing on  bottomry,  at  least  if  it  is  not  equal  to  the 
amount  of  repairs ;  but  the  law  invests  him  with 
a  large  discretion  on  the  subject.  If  he  has  suf- 
ficient money  of  the  owners  of  the  vessel,  he 
cannot  borrow  on  bottomry ;  so,  it  seemi,  it  he 
has  specie  of  his  own  on  board.    Ibid. 

38.  When  freight  is  pledged  in  a  bottomry 
bond,  it  means  the  freight  of  the  whole  voyage, 
and  not  the  freight  for  that  part  of  the  voyage 
unperformed  at  the  time  of  giving  the  bottomry 
bond.  The  Schooner  Zephyr,  3  Mason's  C.  C.  R. 
341. 

39.  When  a  bottomry  bond  was  given,  payable 
within  Gve  days  after  the  arrival  of  the  vessel  at 
Boston,  and  a  bill  of  exchange  was  drawn  for 
the  amount  loaned,  at  the  same  time,  payable 
in  London,  and  the  agreement  was,  that  if  the 
bill  was  paid,  the  bottomry  bond  should  be  void, 
at  the  option  of  the  borrower,  and  the  borrower 
does  not  elect  to  pay  the  bill,  the  lender  cannot, 
in  a  suit  on  the  oottomry  bond,  recover  the  ex- 
change between  Boston  and  London,  but  must 
receive  the  amount  of  his  bottomry  bond.    Ibid. 

40.  A  vessel  was  insured  from  Messina  to 
Boston.  She  met  with  disasters  in  the  course  of 
her  voyage,  put  into  Lisbon  for  repairs,  and  they 


were  made,  exceeding  half  her  valae.  A  bot- 
tomry bond  was  given  for  the  amount.  She  pro- 
ceeded on  her  voyage,  and  safely  arrived.  Fonr 
days  before  her  arrival,  the  owner  abandoned, 
not  haviiiff  previous  information.  Subsequently, 
the  vessel  was  sold  under  the  bottomry  bond. 
Held,  that  the  loss  was  not  total  at  the  time 
of  the  abandonment,  and  that  the  plaintiff 
could  not  recover  for  a  total  loss.  Heldj  also, 
that  the  underwriter  was  entitled  to  have  the 
usual  deduction  on  repairs  of  one-third,  new  for 
old,  as  the  sale  of  the  vessel  was  by  aefault  of 
the  owner.  Humphreys  v.  Union  Ins.  Co^  3 
Mason's  C.  C.  R.  429. 

41.  Marine  interest  is  also  requisite  to  a  bot- 
tomry loan ;  but  if  not  expressed  in  the  bond,  it 
will  be  presumed  to  have  been  included  with 
the  principal.  The  Sloop  Mary,  1  Paine's  C.  C. 
R.  671. 

42.  The  risk  of  the  lender,  and  his  right  to 
repayment  only  on  the  safe  arrival  of  the  vessel, 
constitute  the  essential  difierence  between  a 
bottomry  and  a  simple  loan.    Ibid, 

'43.  The  master  may  hypothecate  vepsel  and 
freight,  in  a  foreign  port,  for  advances  neceesarv 
for  repairing  and  provisioning  the  vessel,  if  such 
advances  cannot  be  procured  on  the  credit  of  the 
owner.  Murray  v.  Lazarus,  1  Paine's  C.  C.  K. 
572. 

44.  To  make  an  hypothecation  bond,  ezecoted 
by  the  master  of  a  vessel,  valid,  the  necessitv 
of  raising  the,  funds  advanced  unon  it,  bf  snch 
means,  must  be  shown.  The  Snip  Lamm  v. 
Bardavj  1  Wash.  C.  C.  R.  49. 

45.  If  one  of  the  owners  of  the  vessel  reside 
at  the  port  where  the  bond  is  given,  it  is  not 
good.    ibid. 

46.  The  consignee  of  a  vessel  is  bound  to  ad- 
vance the  freight  for  the  supply  of  the  necessities 
of  the  voyage,  to  be  so  applied  by  the  master. 
Ibid. 

47.  While  the  freight  is  in  the  hands  of  the 
consignee,  he  cannot  advance  money  to  the 
master  on  marine  interest,  unless  he  has  been 
directed  by  the  consignor  to  appropriate  the 
freight  to  another  purpose.    Ibid, 

48.  The  master  of  a  vessel,  from  the  necessity 
of  the  case,  may  bind  his  money  for  repairs,  un- 
less it  appear  that  some  other  person  has  au- 
thority to  manage  the  concern,  in  the  particular 
instance ;  and  that  this  was  known  to  the  credi- 
tor.   Phillips  V.  Ledley,  1  Wash.  C.  C.  R.  226. 

49.  The  mortgagee  of  a  vessel,  before  posses- 
sion delivered,  is  not  responsible  for  repairs  made 
by  the  mortgagor ;  nor  is  he  entitled  to  the  earn- 
ings of  the  vessel.    Ibid. 

50.  An  instrument,  claimed  to  be  an  hypothe- 
cation of  a  vessel,  is  not  such,  if  it  was  piven  to 
the  consignee,  when  he  had  funds  in  his  hands 
to  secure  the  advances  made  by  him  for  the 
vessel.  Hurry  v.  The  Ship  John  and  Alite  et  d-i 
1  Wash.  C.  C.  R.  293. 

61.  A  consignee,  under  snch  circumstances, 
cannot  enter  into  a  maritime  contract  with  the 
master  of  the  vessel^  so  as  to  bind  him  to  pay 
marine  interest.    Ibtd. 

52.  The  cargo  and  freight  is  subject  to  the 
payment  of  extraordinary  demands  for  com* 
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pleting  the  TOjrage;  and  the  consignee  takes 
these  funds  cum  onere :  and  under  an  implied 
eit^agement  to  make  tne  necessary  advances. 
Ibid. 

53.  The  master,  being  also  owner  of  the  vessel, 
may  give  a  specific  lien  on  her,  for  securing  ad- 
Tanoes  made  for  any  purpose ;  but  if  this  is  not 
gireo  by  virtue  of  his  authority  as  a  master,  it 
will  not  be  marine  hypothecation.    Ibid, 

54.  The  master  cannot  hypothecate  for  a  pre- 
existing debt,  but  only  for  advances  for  a  purpose 
necessary  to  enable  mm  (o  complete  his  voyage, 
made  at  the  lime  the  necessity  existed.    Aid. 

55.  la  the  district  court  of  Pennsylvania  it 
wu  held,  that  to  make  an  hypothecation  by  the 
master  a  valid  contract,  it  is  essential,  1.  That 
it  sfabold  be  absolutely  necessary  for  the  safety 
of  the  ship,  and  to  enable  her  to  proceed  on  her 
Toyage,  and  not  for  any  other  debt  or  demand, 
either  pre-existent  or  co-existent,  for  other  pur- 
poses or  on  other  accounts,  or  even  for  similar 
supplies  on  other  voyages.    2.  It  must  be  made 
in  a  strange  port,  and  not  in  the  port  where  the 
owners  reside,  and  its  reasonableness  and  neces- 
sity should  be  shown.    3.  It  must  be  where  none 
of  the  owners  are  present,  and  where  the  master 
has  DO  goods,  or  not  a  sufficiency,  either  belong- 
ing to  his  owners  or  himself;  for  he  may  pledffe 
the  goods  and  freight  as  well  as  the  ship,  or  he 
may  sell  a  part  of  the  cargo  to  repair  the  ship. 
4.  It  is  essential  that  no  other  means  of  procur- 
ing funds,  at  the  place  required,  shoula  exist. 
Of  course,  if  the  owners  have  agents  or  con- 
signees, who  have  either  funds  or  property  to 
famish,  or  are  bound  to  afford  means  on  the  per- 
sona] credit  of  the  owners,  this  power  in  the 
captain  is  excluded.    5.  The  sum  loaned  must 
be  at  risk,  and  there  must  not  be  a  personal  re- 
iponaibility ;  that  is,  the  money  must  be  advanced 
on  the  faitn  of  the  ship,  and  at  the  sole  risk  of 
her  loss  or  safety.    Rucker  et  d,  v.  Conynghamj 
I  Adm.  Decis.  295. 

56.  In  the  same  case  it  was  decided,  that  an 
hypothecation  bond  must  not  be  diverted  from 
its  original  use  to  the  purpose  of  securing  en- 
gagements, not  at  first  founded  merely  on  the 
ermiit  of  the  ship,  but  for  advances  made  on  the 
personal  credit  of  the  owner,  either  voluntarily 
by  their  consigDce^  agent,  or  friend,  or  at  their 
request  \  nor  can  it  be  given  as  a  double  secu- 
rity, ronning  along  with,  and  in  aid  of  a  personal 
responsibility.  a£o,  that  in  general,  a  consignee 
cannot  take  a  bottomry  bond  from  the  master  to 
secure  his  advances :  but  cases  may  exist  where 
the  consignee  is  not  bound,  more  than  any  other 
lender^  to  advance  for  repairs,  without  taking 
the  ship  as  security  for  a  loan  on  maritime  in- 
terest.   Ibid. 

57.  A  master  may  bind  his  owners  and  their 
projperty  to  fulfil  his  contracts  for  money  Uiken 
^p  in  foreign  ports  for  the  necessary  purposes 
of  the  vo3rage.  Such  contracts  must  be  fair,  made 
in  a  foreign  country,  where  there  is  no  owner, 
and  under  such  circumstances  of  necessity  as 
show  they  were  entered  into  with  a  view  to  the 
interest  of  the  ovmer.  The  Active.  2  Wash.  C.  C. 
B.  226. 

58.  The  master  is  bound  ti  raise  the  money 


by  means  the  least  injurious  to  the  owner.  He 
should  first  endeavour  to  raise  it  by  bills  on  hit 
owner,  which  he  is  bound  to  accept  and  pay. 
If  he  cannot  obtain  it  in  this  way,  he  may  pledjape 
the  ship  to  repay  advances,  with  maritime  in- 
terest. If  the  owner  of  the  ship  be  also  owner 
or  part  owner  of  the  cargo,  he  may  sell  a  part 
of  the  cargo  in  preference  to  borrowing  at  an  ex- 
traordinary interest ;  and  in  his  choice  of  meanS| 
his  judgment,  fairly  exercised,  roust  govern  him. 
If  in  none  of  these  ways  he  can  raise  the  money, 
he  may  go  beyond  the  general  scope  of  his  au- 
thority as  master,  and  may  sell  a  part  of  the 
cargo,  or  hypothecate  the  whole.  But  the  ne- 
cessity must  be  such  as  to  connect  the  act  with 
the  success  of  the  voyage,  and  not  for  the  exclu- 
sive interest  of  the  ship-owner.    Ibid. 

59.  If  the  owner  of  tne  cargo  be  on  board,  and 
the  master  cannot  raise  the  money  on  the  credit 
of  his  owner,  the  merchant  consignee  ought  to 
advance  his  money  or  credit.  But  he  is  under 
no  obligation  to  do  so ;  and  if  he  does  advanoOi 
he  may  reouire  not  only  compensation  in  an  extra 
premium,  but  satisfactory  security.    Ibid, 

60.  Such  contracts,  however,  though  le^, 
will  always  be  looked  at  with  greater  suspicion 
than  where  the  lender  is  a  stranger.    Ibid. 

61.  A  valid  bottomry  bond  may  be  made  by 
the  owners  of  a  vessel  in  a  foreign  or  home  port. 
The  Brig  Draco,  2  Sumner's  C.  C.  R.  157. 

62.  Tne  admiralty  has  jurisdiction  over  all 
maritime  contracts,  in  personam,  and  also  in 
rem,  where  there  is  a  maritime  lien,  or  express 
pledge,  as  security ;  and  this  embraces,  of  course, 
a  bottomry  bond  given  by  the  owner  in  the  home 
port,  where  there  is  an  express  pledge,  as  secu^ 
rity.    Ibid. 

63.  It  is  not  necessary  to  the  validity  of  a  bot- 
tomry bond  made  by  the  owner  of  a  vessel,  that 
the  money  borrowed  should  be  advanced  for 
the  necessities  of  the  ship^  or  cargo,  or  voyage ; 
though  it  would  be  otherwise,  where  the  money 
was  borrowed  by  the  master,  virtule  officii.   Ibid. 

64.  A  bottomry  bond  is  a  contract  for  a  loan 
of  money  on  the  oottom  of  the  ship,  at  an  extra- 
ordinary interest,  upon  maritime  risks,  to  be 
borne  by  the  lender,  for  a  voyage,  or  a  definite 
period.    Ibid. 

65.  An  hypothecation  of  a  vessel,  or  maritime 
risk,  draws  alter  it  a  maritime  lien.    Ibid, 

66.  A  bottomry  bond  need  not  be  recorded 
under  the  statute  of  Massachusetts,  (1832,  ch« 
57,)  which  provides  for  the  registration  of  mort- 
gages of  personal  property.    Ibid. 

67.  A  valid  bottomry  bond  will  be  upheldy 
where  there  are  no  laches  on  the  part  of  the 
lender,  even  asainst  a  bona  fide  purchaser,  with- 
out notice.    Ibid, 

68.  A  bottomry  bond  may  be  upon  time,  as 
well  as  upon  a  specific  voyage,    ibid. 

69.  If,  after  the  risk  on  a  bottomry  bond  has 
commenced,  a  sale  or  transfer  of  the  vessel 
takes  place,  or  the  voyage  is  in  any  manner 
broken  up  oy  the  borrower,  the  maritime  risk 
terminates,  as  in  the  case  of  a  policy  of  insur- 
ance; and  the  bond  becomes  presently  payable. 
Ibid. 

70.  Where  it  was  expressly  stipulated  in  the 
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bottomry  bood,  '^that  the  -  said  brig  shall  betle- 
hvered  to  no  other  use  or  purpose  whatsoerer, 
•until:  payment  of  this  bond  is  first  made."  HM, 
k  fortiori,  that  a  sale  of  the  brijf,  after  the  oom-^ 
menoement  of  the  risk,  terminated  the  risks 
under  the  bond ;  and  entitled  the  lender  to  an 
inunediate  right  of  «ctioa.    Ibid, 

71.  Trover  would  be,  at  common  law,  in  la* 
Toor  of  the  lender  on  bottomry,  against  the 
yendee  of  the  vessel ;  who,  after  the  oommenee- 
meat  of  the  maritime  risk,  and  before  the  satts- 
foction  of  the  bond,  had  taken  possession  of  the 
vessel.    i6td. 

2.  Lien  of  Bottomry ,  HypoikeuAiony  ond  lUijKm- 

dentia  Bonds, 

72.  Seamen  have  a  lien,  priorto  that  of  the 
holder  of  a  bottomry  bond,ibr  their  wages ;  but 
the  owners  are  also  personally  liable  for  such 
wastes :  and  if  the  bottomry  hmder  is  oomp^Ued 
>lo  diseharge  that  lien,  he  has  a  resulting  right 
to  compensation  over,  against  the  owners;  in 
the  same  manner  as  he  woukl  have,  if  they 
had  previoasly  mortgaged  the  ahip.  Tkt  VirgtHf 
8  Peterek  538. 

73.  Tnere  is  etrong  reason  to  contend,  that 
the  claim  of  bottomry  interest  shall  be  pre- 
ferred to  everjr  other  for  the  voyage  on  which 
the  bottomry  is  founded,  except  seamen's  wa- 
ges. Blaine  v.  The  Charles  Carter ^  A  Cranch, 
328;  2  Oond.  Rep.  127. 

74.  Jf  the  owner  of  a  bottomry  bond  suffers 
the  ship  to  make  several  voyages,  without  as- 
serting his  lien,  and  executions  are  levied  on  the 
«hip-by  other  creditors,  the  right  to  enforce  the 
bottomry  bond  on  the  ehip  is  lost  by  such  laches, 
i&td. 

75.  'Where  a  bottomry  bond  is  siven  upon 
•vessel  and  freight,  it  binds  them  onTy.  and  not 
the  oatgo,  although  in  a  recital  in  the  bond  it  is 
stated,  tlrnt  the  master  was  necessitated  to  take 
the  sum  loaned  on  the  vessel,  her  cargo,  and 
freight.  If  the  omission  was  by  mistake,  and  so 
atated  in  the  libel,  it  might  be  reformed.  The 
Sdnowmr  Xej^yr,  3  Mason's  C.  C.  H.  B4 1 . 

76.  In  November,  1822,  the  owner  of  a  vessel 
in  Connecticut,  gave  a  bill  of  sale  of  her,  in  the 
nature  of  a  mortgage,  but  was  suffered  toremain 
in  possession  and  act  as  absolute  owner,  and  her 
register  and  all  her  papers  remained  unaltered. 
In  July  following,  he  gSive  a  bottomry  bond  for 
jnoney  advanced  to  purchase  a  cargo  for  the 
▼esBel,  in  (he  West  Indies,  without  notice  to  the 
lender  of  the  mortgage.  Held,  that  upon  com- 
mon law  principles,  the  claim  of  the  lender  was 
to  be  peferred  to  that  of  the  mortgagee.  The 
maop  kfary,  1  Fsine's  C.  C.  R.  671. 

77.  The  juriwiiction  of  courts  of  admiralty 
over  contracts,  depends  principally  upon  their 
subject-matter ;  and  in  cases  of  bottomry,  it  is 
not  the  absolute  necessity  of  the  loan  that  gives 
the  jurisdiction.    Ibid. 

78.  Qtcervi  Whether,  by  the  maritime  law,  the 
contracts  of  the  master,  under  such  circum- 
«tanoes,  for  necessaries.  Create  a  lien  without  an 
egtpress  hypothecation  ?  But  if  they  were  ad- 
mitted to  have  such  effect,  an  express  contract 


for  payment  would '  be  a  waiver  of  the  ttiipilieJd 
Ken.    Murray  v.  Laaarusj  1  Paine's  C.  C.  R.  571 

79.  Where  a  vessel  bound  from  New  Orksos 
to  New  York,  put  into  Wilmington  in  a  dam- 
aged state,  and  where  the  master,  having  no 
other  means,  obtained  advances  frotn  the  )M- 
lants  for  the  necessary  fCpairs,  and  gave  them  a 
draft  for  the  amount  on  the  consignees,  wliwb 
was  aftera*ards  protested  for  non-acceplarice: 
on  the  libel  against  the  freight,  in  the  bands  of 
the  consignees,  heidji^aki  the  acceptance  of  the 
draft  was  a  waiver  Of*  the  lien,  if  afny  existed. 
Md, 

80.  The  draft  was  expressed  tobe  "fornloe 
received,  in  disbursements  and  repairs  of  the 
brig  Hannah,"  with  directioifs  to  charge  the 
same  to  her  account,  and  signed  by  tbedntrer, 
as  master.  Held.  X)mi  th^  Braf^  was  ni>t  tn 
hypothecation  of  tne  frei^t,  as  it  wanted  til  tlie 
requisites,  such  as  an  express  pledge,  tnaritinle 
interest,  risk  of  the  lender,  of  an  instmhiedt  if 
hypothecation.    Rid. 

81.  Nor  has  such  draft  the  effect  of  an  equi- 
table assignment  of  the  freight,  as  a  draft  on  t 
specific  fund.    Ihid. 


3.  Proceedings  upon  Bottomrvy  Hupo^ 
Respondefaia  J3or<». 

82.  The  admhalty  courts  of  the  United  States 
will  entertain  jurisdiction  in  rem,  to  enforce  a 
bottomry  bond,  execitted  in  -a  foreign  eodntiy, 
between  subjects  of  a  foreign  countr)r,  when  tn 
ship  is  within  the  territory  of  the  United  States. 
The  Jerusalem^  2  Gallis.  C.  C.  H.  ^91. 

83.  An  attested  copy  of  a  bottomry  bond, 
executed  in  a  forei|m  courftry,  being  produced 
bv  the  libellant  in  The  circuit  court  of  Mastt- 
chttsetts,  the  court  allowed  a  continuance  of  the 
cause,  to  allow  time  to  produce  the  orighid. 
IM. 

84.  The  jurisdiction  of  the  district  ooort§  of 
the  United  States,  as  courts  of  admiralty,  exYends 
to  all  maritime  contracts,  and  to  all  torts  and  in- 
juries committed  on  the  nigh  seas,  or  within  (he 
ebb  and  flow  of  the  tide.  Ih  Laviof.Boitj  t 
GalKs.  C.  C.  11.398. 

85.  In  a  libel  on  a  bottomry  bond,  theliW- 
lant  is  alwavs  expected  to  prove,  by  dther  eri- 
dence  than  the  bond,  that  the  money  was  lent, 
and  that  the  Tepeira  were  made,  and  matenih 
were  furaished,  to  the  amount  claimed;  «w 
that  they  were  necessary,  to  enable  the  yessel 
to  petform  tbe  voyage,  o^  for  her  safety;  am 
that  the  money  could  not  be  otherwise  obtained. 
He  should  exhibit  an  account  of  the  items  fit 
which  the  funds  were  expended,  with  the  usnal 
proof,  that  the  court  may  judge  of  their  nec«- 
sity.  Crawford  v.  The  WiUiam  Penw,  3  WaA 
C.  C.».  484.  . 

86.  Where  it  libel  is  brought  on  an  hyporae- 
cation  bond,  and  it  is  averred  to  be  an  hypou^ 
cation  of  the  vessel  and  freight,  and  the  boM 
itself,  a  copy  of  which  is  annexed  to  the  fibd, 
does  not  include  the  ftieight;  the  variance  ii 
immaterial,  and  will  be  disregarded .    Airf. 

8t.  Tbe  principle  on  whicn  a  decree  in  w^ 
tomry  is  given,  is  to  consider  the  sum  lentiin 
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the  premium,  as  a  principal,  and  to  alldw  odm- 
moQ  interest  on  that  flttin.  for  the  delay  of  pay. 
ment  after  it  is  due.  Sktp  Padbetj  3  Ma^oin's  C. 
C.  R.  255. 

88.  In  a  sail  in  rem,  on  a  bottomry  bond,  un- 
denrriters,  to  whom  abandonment  is  made, 
wbieh  has  not  been  accepted,  "are  not  "admissi- 
Ue^is  claimants.    Ihid, 

89.  Courts  of  admiralty  will  marital  tbo  lUk 
sets  in  cases  of  bottomiy,  so  as  fo  in^e  the 
proper  priorities  in  fovourof  shippers,  aeaiAst  the 
property  of  the  oimer^and  mtiMer.  '  iSid, 


BOUNDARY  OF  LANDS. 

1.  Where  pkts  are  returned,  without  any 
actual  survey  t»vin|:  been  tnaiaie.  and  grants 
made  pursuant  to  fhehi,  the  general  rule  of  con* 
straetion  ifs  that  ftie  most  material  and  most 
eertain  calls  shall  4^troI  those  Which  -are  less 
certain  and  less  material.  A  dall  for  a  natural 
object,  as  a  river  or  known  stream,  a  spring,  or 
even  a  marked  treie,  shall  control  both  course 
and  distance.  Newsom  v.  Ptyor^s  Ltsne^  7 
Wheat.  7;  6  Ccnd.  Rep.  Hm. 

3.  There  is  no  distinction  in  such  dases  be* 
tween  a  call  for  a  river  at  the  end  of  a  liire,  and 
for  a  river  in  the  course  of  a  line.  There  is  as 
much  reason,  in  the  one  case^-for  supp6sin^  t^te 
surveyor  intended  the  Hhe  should  crm  the  river. 
or,  in  the  case  of  an  actual  survey^  that  his  dia 
erofls  the  river,  as  in  the  other  for  supposing^n 
intention  to  stop  at  the  river^  or  ah  actual  termi- 
tmtton  of  the  Ikie  at  the  river.    Rid. 

3.  Where  a  bctindary  is  disbuted  between 
mrties  who  own  adjoining  tiiicts  cf  land,  and 
ihey' agree  to  erect  a  fence  6n  wlntt  fs  supp<jsed 
to  be  the  true  botthdbTy,and  tbe  possession  cbn* 
tinnes,  according  tb  -that  line,  Tdr  iwehfy  ydeirS; 
in  the  absence  of  all'cbunter^roof  of  aiiv  othier 
actual  boundairy,  t^t  lihe  ought  tb  Ije  de^rned 
the  true  one,  and  to  -Cdnclude  '|)ers6ii/s  ehmning 
onder  them  by  subsequent  conveyiEinces.  JFdbe- 
feldj.  RosSf  5  Mttltm\  C.  C.  K.  IB. 

4.  Where  A.  owned  the  head  lot  ^b.  IB,  and 
Bold  to  B.  forty  &6H^  dn  die  ebi^t  tpd  of  that  lot, 
and  afterwards  Bdla  fo  C,  by  the  fDllbWifls  de* 
aer^km :  "  a  certain  thiet  cr  pa>ce1  of  land, 
situate,  &c.,  and  contains  thirty  acres,  by  mea- 
sure, lieing  the  \tiM  p^X  df  the  west  lot  No. 
18 ;"  it  not  being  shown  that  fhk  j^rties  at  tbat 
time  knew  that  (h'e  iHk>Te  hi  ^ntained  more 
than  seventy  hcres,  althbugh,  m  fact,  it  did  con- 
tain liiore,  It  was  held  *that  (bk  deed  (o  C.  con- 
veyed all  the  land  m  the  lot  not  conveyed  tb  A., 
and  was  not  Hmrr^d  fo  ihfrtfy  kd^es,  at  the  west 
end  'of  the  lot.  ^Then^  being  iactu^  bonhdary 
lines  afterwards  statied  In  the  sanfie  deed,  it  wtis 
fafther  held,  that  those  boundary  lines  must  go- 
Tem,  even  if  they  isiclttded  %brb  than  thirty 
acres.    Ibid. 

5.  A-  conv^y^d  to  %.,  by'de^,  k  cerikin  ni^ce 
of  land,  by  specific  bbuiidk'rie^  knd  'thbh  added. 
k  being  the  sti^ikie  hnd  given  by  imy  honoui^ed 
mother  to  him,  tlie  skid  B.,  by  Ifer  fast  Will  aiud 
feesCilnent,  said  land  containing  about  Wve  kctes. 
The  devise  in  the  wiH  was  of  a  piec^  of  plam 
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land  of  about  four  or  five  acres,  lyins  a  little 
hbrtii*weslwardly  froin  the  aforesaid  Tots,  and 
reaching  back  1o  a  ditch.  It  was  held,  that  the 
latter  clause  did  not  control  the  specific  bounda- 
ries in  the  deed,  even  supposing  the  will  would 
admit  of  nkrrowejr  limits,  or  was  of  doubtful  con- 
struction. Hmeil  V.  SauU,  5  Mason's  C.  C.  H« 
410. 

6.  A  water*course  is  the  safest  boundaiy  bif 
real  estate^  as  it  is  a  natural  boundary.  Lessee 
of  Hartshorn  v.  ITrigAt,  Peters'  C.  C.  ft.  64. 

7.  llie  courses  and  distances  laid  down  i^n  k 
'survey,  especially  if  it  be  ancient,  are  n^ver,  in 
practice,  consideretl  conclusive,  but  are  liable  tio 
4>e  mkterially  changed  by  oral  proof,  or  by  other 
evidence  tending  to  prove  that  the  ciocumentary 
tines  are  not  those  actually  run.  Conn  et  d.  v. 
Ti^netd-j  1  Peters,  496. 

^6.  Reputed  bounoaries  are  often  proved  by 
the  tiestnnony  of  aged  witnesses;  ana  the  hear- 
say evidence  of  such  witnesses  has  been  ad- 
mitted to  establish  the  real  lines,  in  opposition 
to  the  caHs  of  an  ancient  patent.    Ibid. 

9.  It  is  hot  the  Hiies  reported,  but  the  lines 
which  have  been  actually  run  by  the  surveyor, 
which  test  in  the  patentee  the  area  inclnded  in 
those  lines.    Ibid. 

10.  Where  the  mistakes  of  a  surveybr'are 
shown  by  satisfactory  proof,  courts  of  law,  as 
well  as  courts  of  bqnity,  look  beyond  tho  patent 
tb  correct  them.  If  a  mistake  is  apparent  upon 
the  face  of  a  survey^  arid  natural  or  artificiftl 
marks,  or  the  reputation  of  the  neighbourhood, 
have  fixed  the  boundaries  of  the  land  differently 
fh)m  those  delineated  in  the  survey,  a  subse- 
quent location  is  so  far  affected  by  the  real 
boundaries  that  a  court  of  equity  will  not  permit 
a  title,  derhred  under  such  location,  to  be  set  up 
against  the  owner  of  the  land  intended  to  have 
been  located  by  the  firftt  surtey.    Ibid. 

11.  An  agreement,  by  parol,  bietween  two  pro- 
prietors of  adjoining  lands,  to  employ  a  surveyor 
to  run  the  dividing  line  between  them,  and  that 
it  Should  be  thus  ascertained  and  settled,  which 
^^aa  executed,  and  the  line  accordingly  run  and 
inarked  on  a  plat  by  the  surveyor,  in  their  pre- 
senile, 'as  the  Doondary,  is  conclusive  in  an  action 
of  ejectmerit,  after  a  corresponding  possession  of 
twenty  years  by  the  parties,  and  those  claiming 
under  them  respectively;  and  such  an  agree- 
ment is  not'U'ithin  the  statute  of  frauds,  as  being 
a 'contract  for  the  sale  of  lands,  or  any  interest 
In  or  ConceVnirig  them .  Boyd  v.  Gravesy  4  Wheat. 
5lS :  4  Cond.  Rep.  526. 

ii.  If  there  Is  nothing  in  a  patent  to  control 
the  call  for  course  arid  distance,  the  land  must 
be  bounded  by  the  courses  and  distances  of  the 
patient,  according  to  the  magnetic  meridian.  But 
It  is  a  general  principle,  that  course  and  distance 
munt  yield  to  natural  objects.  M  ^Iver^s  Lessee 
V.  fVtUker,  4  Wheat.  444 ;  4  Cond.  Rep.  501. 

13.  It  is  an  obvious  principle  that  a  grant  must 
describe  the  land  to  be  conveyed,  and  that  the 
subject  granted  must  be  identified  by  the  de- 
scription given  of  it  in  the  instrument  itself.  The 
deScri|^iOTi  bf  the  land  consists  of  the  courses 
and  disfances  run  by  the  surveyor,  and  of  the 
mki^^  trees  at  the  lines  and  corners,  or  otiier 
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natural  objects  which  ascertain  the  very  land 
which  was  actually  sarveyed.  Chinoweih  et  d. 
T.  The  Lessee  of  IfaskeUy  3  Peters,  96. 

14.  If  a  grant  be  made,  which  describes  the 
land  grantea  by  course  and  distance  only,  or  by 
natural  objects  not  distinguishable  from  others 
of  the  same  kind ;  course  and  distance,  though 
not  safe  guides,  are  the  only  guides  given,  and 
const  be  used.    Ibid, 

15.  The  line  which  forms  the  western  bonn- 
dary  of  the  land  intended  to  be  granted  was  never 
run  or  marked.  In  his  office,  the  surveyor  as- 
sumed a  course  and  distance,  and  terminated 
the  line  at  two  small  chesnut  oaks.  But  where 
are  the  court  to  look  for  those  two  small  chesnut 
oaks,  in  a  wilderness  in  which  one  man  takes  up 
fifty  thousand  acres,  and  another  one  hundred 
^iiousand  ?  or  how  distinguish  them  from  other 
chesnut  oaks?  The  guide,  and  the  only  guide 
given  us  by  the  surveyor;  or  by  the  grant,  is  the 
course  and  distance.    Ihid. 

16.  It  is  admitted  that  the  course  and  distance 
called  for  in  a  grant  may  be  controlled  and  cor- 
rected by  other  objects  of  description,  which 
show  that  the  survey  actually  covered  other 
ground  than  the  lines  of  the  grant  would  com- 
prehend.   Ihid.  98. 

17.  Artificial  or  natural  boundaries  called  for, 
control  a  call  for  course  and  distance.  Barclay 
and  others  v.  HcnoeWs  Lessee^  6  Peters,  498. 

18.  Where  the  quantity  of  a  tract  of  land  is 
given,  as  well  as  the  metes  and  bounds,  the  latter 
will  control  the  location,  although  they  contain 
less  than  the  given  quantity,  if  they  can  be  ascer- 
tained with  certainty.  And  this  rule  applies  in 
all  cases,  whether  the  lands  have  been  surveyed 
or  not.  As  where  land  was  granted  to  be  run 
upon  a  given  base,  which  had  never  been  sur- 
veyed, but  could  oe  ascertained  from  a  known 
pomt;  and  parallel  lines  were  to  be  run  from 
each  extremity  of  the  base,  until  a  certain  quan- 
tity was  obtained,  but  a  portion  of  the  base  had 
been  cut  off  by  a  prior  grant,  so  as  to  narrow  the 
extent  between  tne  parallel  lines;  it  was  held, 
that  the  lines  could  not  be  continued,  in  order  to 
make  up  the  deficiency  out  of  the  lands  of  the 
grantor,  beyond  the  limits  they  would  have 
reached,  to  make  up  the  quantity,  if  the  base 
had  remained  undimmished.  Jackson  y.Spraguef 
Paine's  C.  C.  R.  494. 

19.  Where  the  different  parts  of  a  description 
of  the  metes  and  bounds  are  repugnant  and  con- 
tradictory to  each  other,  such  parts  may  be  re- 
jected, and  such  retained,  as  will  leave  enough 
to  designate  plainly  and  clearly  the  land  intend- 
ed to  be  conveyed.    Ibid. 

20.  Evidence  of  identity,  which  describes  the 
land  so  as  to  distinguish  it  from  other  tracts,  is 
sufficient  for  a  deed,  and,  also,  in  an  action  of 
ejectment.  Godfrey  v.  Beardsleyj  2  McLean's 
C«  C.  R.  412. 


BOUNDARIES  OF  STATES. 

1.  The  boundary  of  the  state  of  Kentucky 
extends  only  to  low-water  mark,  on  the  western, 
or  north-western  aide  of  the  river  Ohio,  and  does 


not  include  a  peninsula,  or  island,  in  the  western 
or  north-western  bank,  separated  from  the  main* 
land  by  a  channel,  or  bayou,  which  is  filled  with 
water  only  when  the  river  rises  above  its  bauk| 
and  is  at  other  times  dry.  Handlyh  Lessee  ▼. 
Anthony  et  of.,  5  Wheat.  374 )  4  Cond.  Rep.  691. 

2.  Where  a  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  in 
neither,  and  there  be  no  convention  respecting 
it,  each  holds  to  the  middle  of  the  stream.  Bat 
where,  as  in  this  case,  Virginia  is  the  original 
proprietor,  and  grants  the  territory  on  one  side 
onlv,  it  retains  the  river  within  its  own  domain ; 
and  the  newly-erected  state  extends  to  the  river 
only,  and  the  low-water  mark  is  its  boundary. 
Rid. 

3.  If  a  river,  subject  to  tides,  constitutes  the 
boundary  of  a  state,  and  at  flooa  the  watere  of  a 
river  flowed  throusn  a  narrow  channel,  round  an 
extensive  body  of  land,  but  receded  from  the 
channel  at  ebb,  so  as  to  leave  the  land,  sur- 
rounded at  high-water,  connected  with  the  main 
body  of  the  country,  this  portion  of  the  territory 
would  scarcely  be  considered  as  belonging  to 
the  state  on  tne  opposite  side  of  the  riven  al- 
though that  state  should  have  the  property  of^  the 
river.    Ibid. 

4.  The  plaintiffs  in  the  circuit  court  of  West 
Tennessee,  instituted  an  ejectment  for  a  tract  of 
land  held  under  a  Virginia  militarv  land-warranty 
situate  south  of  a  line  called  Mathew's  line,  ana 
south  of  Walker's  line  \  the  latter  being  the  es- 
tablished boundary  between  the  states  of  Ken- 
tucky and  Tennessee,  as  fixed  by  a  compact 
between  these  states,  made  in  1820,  by  which 
compact,  although  the  jurisdiction  over  the  ter- 
ritory to  the  south  of  Walker's  line  was  acknow- 
ledged to  belong  to  Tennessee,  the  titles  to  lands 
held  under  Virginia  military  land-warrants,  &c.| 
and  grants  from  Kentucky,  as  far  south  as  "Ma- 
thew's  line,"  were  declared  to  be  confirmed; 
the  state  of  Kentucky  having,  before  the  com- 
pact, claimed  the  right  to  the  soil,  as  well  as  the 
lurisdiction  over  the  territory,  and  naving  granted 
lands  in  the  same.  The  compact  of  1820  was 
confirmed  bv  congress.  The  defendants  in  the 
ejectment  claimed  the  lands  under  titles  ema^ 
nating  from  the  state  of  North  Carolina,  in  1786. 
1794,  1795,  before  the  formation  of  the  state  ol 
Tennessee,  and  grants  from  the  state  of  Ten- 
nessee in  1809,  1811,  1812,  1814,  in  which  the 
lands  claimed  by  the  defendant  were  situated} 
according  to  the  boundarv  of  the  state  of  Ten- 
nessee, declared  and  estabUshed  at  the  time  the 
state  of  Tennessee  became  one  of  the  states  of 
the  United  States.  The  circuit  court  instructed 
the  jury,  that  the  state  of  Tennessee,  by  sane* 
tinning  the  compact,  admitted,  in  the  most  so- 
lemn form,  that  the  lands  in  di8])ute  were  not 
within  her  jurisdiction,  nor  within  the  jurisdic* 
tion  of  North  Carolina,  at  the  time  thev  were 
granted,  and  that,  consequently,  the  titles  are 
subject  to  the  compact.  Ife/d,  by  the  supreme 
court,  that  the  instructions  of  the  circuit  court 
were  entirely  correct.  Bur^itss  Poole  v.  Th§ 
Lessee  of  John  Fleegery  11  Peters,  185. 

5.  It  is  a  part  of  the  general  right  of  sove- 
reignty, belonging  to  independent  nations^  to 


BOUNDARIES  OF  STATES. 


2ffl 


BoandsriM  of  SUtoa. 


•akablish  and  fix  the  disputed  boundaries  be- 
tween their  resoective  limits ;  and  the  bounda- 
ries so  establisned  and  fixed  by  compact  be- 
tween nations,  become  conclusive  upon  all  the 
•objects  and  citizens  thereof,  and  bind  their 
rightfl,  and  are  to  be  treated,  to  all  intents  and 
purposes,  as  the  real  boundaries.  This  right  is 
exj^ressly  recognised  to  exist  in  the  states  of  the 
Union^  and  by  the  constitution  of  the  United 
States,  and  is  guarded  in  its  exercise  by  a  single 
limitation  or  restriction  only,  requiring  the  con- 
sent of  congress.    Ibid, 

6.  In  great  questions  which  concern  the 
boundaries  of  states,  where  great  natural  bound- 
aries are  established  on  general  terms,  with  a 
Tiew  to  public  convenience,  and  the  avoidance 
of  controversy,  the  great  object,  where  it  can 
be  distinctly  peroeiv^,  ou^ht  not  to  be  defeated 
by  those  technical  perplexities  which  may  some- 
times influence  contracts  between  individuals. 
Md. 

7.  The  true  line  of  territorial  boundary  be- 
tween the  United  States  and  the  English  terri- 
tories, on  the  bay  and  waters  of  the  Passama- 
qooddy,  is  the  middle  of  the  stream,  or  channel 
of  the  river,  between  the  territories  of  the  na- 
tion, calculating  from  low- water  mark.  The 
Fame,  3  Mason^  C.  C.  R.  147. 

8.  In  a  controversy  between  two  nations  con- 
cerning national  boundary,  it  is  scarcely  possible 
that  the  courts  of  either  should  refuse  to  abide 
by  the  measures  adopted  by  its  own  govern- 
ment. There  being  no  common  tribunal  to  de- 
cide between  them,  each  determines  for  itself 
on  its  own  rights,  and  if  they  cannot  adjust  their 
diflferences  peaceably,  the  fi^hi  remains  with 
the  strongest.  The  judiciary  is  not  that  depart- 
ment of  the  government,  to  which  the  assertion 
of  its  interests  against  foreign  powers  is  confided, 
and  its  duty  commonly  is  to  decide  upon  indi- 
yidual  rights,  according  to  those  principles  which 
the  political  departments  of  the  nation  have  es- 
tablished. If  the  course  of  the  nation  has  been 
a  plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous.    Ibid.  307. 

9.  The  boundary  established  and  fixed  by  com- 
pact between  nations  becomes  conclusive  upon 
all  the  subjects  and  citizens  thereof,  and  binds 
their  rights,  and  ia  to  be  treated,  to  all  intents 
and  purposes,  as  the  true  and  real  boundary. 
The  construction  of  such  compact  is  a  judicial 
question.  The  State  of  Rhode  island  v.  The  Comr 
numweaith  of  Massachusetts^  12  Peters,  657. 

10.  There  can  be  but  two  tribunals  under  the 
constitution  that  can  act  on  the  boundaries  of 
atateS;  the  legislative  or  the  judicial  power ;  the 
former  is  limited,  in  express  terms,  to  assent  or 
dissent,  where  a  compact  or  agreement  is  re- 
ferred to  them  by  the  states ;  and  as  the  latter 
can  be  exercised  only  by  this  court  where  a  state 
is  a  party,  the  power  is  here,  or  it  cannot  exist. 
Ibid. 

1 1 .  The  supreme  court  exists  by  a  direct  grant 
from  the  people  of  their  judicial  power;  it  is 
exercised  by  their  authority,  as  their  agent,  se- 
lected by  themselves,  for  the  purposes  specified. 
Hie  people  of  the  states,  as  they  respectively 


became  parties  to  the  constitution,  gave  to  the 
judicial  power  of  the  United  Slates,  jurisdiction 
over  themselves,  controversies  between  states^ 
and  between  citizens  of  the  same  or  dififerent 
states,  claiminff  lands  under  their  conflicting 
grants,  within  disputed  territory.    Ibid. 

12.  No  court  acts  differently  in  deciding  on 
boundaries  between  states,  and  on  lines  be- 
tween separate  tracts  of  land.  If  there  is  un- 
certainty where  the  line  is ;  if  there  is  a  confu- 
sion of  boundaries  by  the  nature  of  interlocking 
p^rants,  the  obliteration  of  marks,  the  intermix- 
ing of  possession  under  different  proprietors,  the 
efiects  of  accident,  fraud,  or  time,  or  other  kin- 
dred causes ;  it  is  a  case  appropriate  to  equity. 
An  issue  at  law  is  directed ;  a  commission  of 
boundary  awarded ;  or,  if  the  court  are  satisfied 
without  either,  they  decree  what  and  where  the 
boundary  of  a  farm,  a  manor,  province,  or  a  state 
is,  and  shall  be.    Ibid. 

13.  There  is  neither  the  authority  of  law  or 
reason  for  the  position,  that  boundary  between 
nations  or  states  is.  in  its  nature,  any  more  a 
political  question  than  any  other  subject  on 
which  they  may  contend.  None  can  be  settled 
without  war  or  treaty,  which  is  by  political 
power;  but,  under  the  old  and  new  confederacyi 
they  could  and  can  be  settled  by  a  court  consti- 
tuted by  themselves,  as  their  own  substitutes, 
authorized  to  do  that  for  states,  which  states 
alone  could  do  before.    Ibid. 

14.  In  a  case  in  which  sovereign  states  of  the 
United  States  are  litigating  a  question  of  bound- 
ary between  them,  in  the  supreme  court  of  the 
United  States,  the  court  have  decided  that  the 
rules  and  practice  of  the  court  of  chancery 
should  substantially  govern,  in  con<luctinff  the 
suit  to  a  final  close.  The  State  of  Rhode  Island 
V.  The  State  of  Massachusetts,  14  Peters,  210. 

15.  In  a  controversy  where  two  sovereign  states 
are  contesting  the  boundary  between  them,  it  is 
the  duty  of  the  court  to  mould  the  rules  of  chan- 
cery practice  and  pleading  in  such  a  manner  as 
to  bring  the  case  to  a  final  bearing  on  its  merits. 
It  is  too  important  in  its  character,  and  the  inte- 
rests concerned  too  great,  to  be  decided  upon  the 
mere  technical  principles  of  chancery  pleadings 
Ibid. 

16.  The  state  of  Rhode  Island,  in  a  bill  against 
the  state  of  Massachusetts,  for  the  settlement  of 
the  boundary  between  the  states,  had  set  forth 
certain  facts  on  which  she  reliecl  in  support  of 
the  claim  for  the  decision  of  the  supreme  court, 
that  the  boundary  claimed  by  the  state  of  Mas* 
sachusetts  was  not  the  true  line  of  division- be- 
tween the  states^  according  to  their  respective 
charters.  To  this  bill  the  state  of  Massachu- 
setts put  in  a  plea  and  answer,  which  the  counsel 
for  the  state  of  Rhode  Island  deemed  to  be  in- 
sufiScient.  On  a  question  whether  the  plea  and 
answer  were  insufficient,  the  court  held:  that 
as,  if  the  court  proceeded  to  decide  the  case 
upon  the  plea,  it  must  assume,  without  any 
proof  on  either  side,  that  the  facts  stated  in  the 
plea  are  correctly  stated,  and  incorrectly  set 
forth  in  the  bill,  then  it  would  be  deciding  the 
case  upon  such  an  issue  as  would  strike  out  the 
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Tery  gist  of  the  complainant's  case^  and  exclude 
the  facts  upon  which  the  whole  equity  is  founded, 
if  the  complainant  has  any.  The  court  held: 
that  it  would  be  unjust  to  the  complainant  not 
to  eive  an  opportunity  of  being  heard  according 
to  the  real  state  of  the  case  between  the  parties, 
and  to  shut  out  from  consideration  the  many 
facts  on  which  he  relies  to  maintain  his  suit. 
Ihid. 

17.  The  plea  of  the  state  of  Massachusetts, 
after  setting  forth  Various  proceedings  which 
preceded  and  followed  the  execution  of  certain 
agreements  witli  Rhode  Island,  conducing  to 
show  the  obligatory  and  conclusive  effects  of 
those  agreements  upon  both  states*  as  an  accord 
and  comproniise  of  a  disputed  right,  proceeded 
to  aver  that  Massachusetts  had  occupied  and 
exercised  jurisdiction  and  sovereignty,  according 
to  the  agreement,  to  this  present  time;  and  then 
sets  up  as  a  defence,  that  the  state  of  Massa* 
chusetts  had  occupied  and  exercised  jurisdic- 
tion over  the  territory  from  that  time  up  to  the 
present.  The  defendants  then  plead  the  agree- 
ments of  1710  and  17liB,  and  unmolested  pos- 
session from  tliat  time,  in  bar  to  the  whole  bill 
of  the  cohiplainant.  The  court  AeU,  that  this 
^lea  is  tworold:  1.  An  accord  and  compromise 
of  a  disputed  right.  2.  Prescriptioih  or  an  un- 
knolested  possession  from  the  time  6t  the  agree- 
ment Tnese  two  defences  are  entirely  distinct 
and  separated,  and  depend  upon  different  prin- 
ciples. Here  are  two  aefences  in  the  sanie  plea, 
contrary  to  the  established  rules  of  piecing, 
^e  accord  and  compromise,  and  the  title  by 
prescription,  united  in  this  plea,  render  U  inulti- 
tarious,  and  it  ought  to  be  overruled  on  this  ac- 
count. ,  Ibid, 

18.  The  state  of  Rhode  Island  filed  a  bill 
against  the  commonwealth  of  Massachusetts, 
claiming  that  the  boundary  between  the  two 
states  should  be  settled  by  the  supreme  court, 
according  to  the  provisions  of  the  original  char- 
ters of  the  states,  respectively,  stating  that  the 
line  which  bad  been  agreed  upon  by  the  coin- 
missioiiers  acting  for  the  states  while  colon ieSj 
liad  been  agreed  to  by  the  commissioners  ot 
Rhode  Island,  under  a  misfalce;  and  setting 
forth  the  charters  of  both  the  states,  the  proceecU 
ings  of  the  commissioners,  the  acts  of  the  legis- 
latures respectively^  and  many  other  matters 
connected  with  the  subject  in  controversy.  To 
this  bill  the  state  of  Massachusetts  entered  a 
general  demurrer.  The  demurrer  was  overruled. 
Khode  Island  v.  Hassackusetts,  l5  Peters,  234. 

19.  It  is  one  of  the  most  /amiliar  duties  of  a 
court  of  chancery  to  relieve  against  mistake; 
especially  where  it  has  1^een  produced  by  the 
misrepresentation's  Of  the.  adverse  party.    Ihid. 

'20.  The  demurrer  of  the  state  of  Massachu- 
setts to  the  bill  of  Rhode  Island,  admits  the 
charter  lines  of  both  the  states  to  have  been 
three  miles  south  of  Charles  river ;  that  the 
place  roarke<l,  and  from  which  the  line  was 
ajgreed  to  be  run,  wIbls  seven  miles  south  of  the 
river,  instead  of  three  miles,  and  was  fixed  on 
by  mistake ;  and  tbuat  trie  cbiomtssioneris  of  Rliode 
Island  were  led  into  this  error  by  confiding  in 


the  misrepresentations  of  the  commissioners  of 
Massachusetts.  Now,  if  this  mistake  had  been 
discovered  a  few  days  after  the  agreement  was 
made,  and  Rhode  Island  had  immediately  gone 
before  a  tribunal  having  competent  ionsdictioa 
to  relieve  against  a  mistake  committed  by  such 
parties,  can  there  be  any  doubt  that  the  agree- 
ment would  have  been  set  aside,  and  Rhode 
Island  restored  to  the  true  charter  line  ?  Agree- 
ments thus  obtained  cannot  deprive  the  com- 
plainant of  territory  which  belonged  to  her, 
unless  she  has  forfeited  her  title  to  relief  bya^ 
quiescence  or  unreasonable  delay.    Ibid. 

21.  In  the  bill  of  Rhode  Island,  claiming  to 
have  an  adjustment  of  the  boundary  between 
her  and  tbe  state  of  Massachusetts,  allegatioiii 
are  made  to  the  interference  of  certain  caosei^ 
which  prevented  her  resorting  to  measores  for 
relief  against  a  mistake  as  to  me  boundary  line, 
alleged  to  have  been  established  by  the  com- 
missioners of  Rhode  Island  and  Maseachusetu. 
The  state  of  Massachusetts,  by  the  demurrer, 
admits  these  facts  as  stated :  and  the  facts  as- 
serted in  the  bill  of  Rhode  Island  must  be  taken 
ias  true.  It  is,  therefore^  not  necessary  to  decide 
whether  they  are  sufficient  to  excuse  the  delay. 
But  when  it  is  admitted  by  the  demurrer  tut 
Rhode  Island  never  acquiesced,  but  has  fiom 
time  to  time  made  efforts  to  regain  the  territory 
by  negotiations  with  Massachusetts,  and  was 
prdvented,  by  the  circumstances  she  roentioni^ 
troni  appealing  to  the  proper  tribunals  to  grant 
her  redress^  the  court  cannot  undertake  to  «f 
the  possession  of  Massachusetts  has  been  sncE 
as  to  give  her  a  title  by  prescription ;  or  that  the 
laches  of  Rhode  Islaiia  has  been  such  as  to  for- 
feit her  right  to  the  interposition  of  a  court  of 
equity.    Ibid, 

22.  It  would  be  impossible  to  adopt  the  same 
rule  of  limitations  in  the  case  before  the  oooit 
on  these  pleadings.  Here  two  political  commn- 
nities  are  concerned,  who  c&nnot  act  with  the 
same  promptness  as  mdividuals.  Other  circum- 
staiices  in  the  caiso  interpose  objections.  The 
boundary  in  auestion  was  in  a  wild,  unsettled 
country,  and  tne  error  in  fixing  the  line  not  likely 
to  be  dfisoovered  until  the  laqds  were  granted  by 
the  respective  colonies,  and  the  settlements  a^ 

Eroached  the  disputed  line.  And  the  only  tri- 
unal  that  could  relieve,  afteir  the  mistake  was 
discovered  in  1740,  was  on  the  other  side  of  the 
Atlantic,  and  was  not  bound  to  hear  the  canie 
and  proceed  to  judgment,  except  when  it  suited 
its  own  convenience.  The  same  reasons  that 
prevent  the  bar  of  limitations^  make  it  equally 
evident  that  a  possession  so  ootained  and  held 
by  Massachusetts,  under  such  circiimstanoef, 
cap  not  give  a  title  by  prescription.  Ibid. 
See  SupRKMK  Court  of  the  United  Stato. 


BOUNTY  LANDS. 

Under  the  act  of  1st  March,  1800,  bounty 
lands  are  secured  to  patentee,  and  a  contract  for 
the  sale  of  them  is  void.  Smtk  y.  Sham  s» 
jfeigs,  1  Ml.ean'8  C.  C.  R.  30. 
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BOWDOIN  COLLEGE. 

1.  Bowdoin  College  is  a  private,  and  not  a 
pobHc  (Sorooration^  of  which  the  commonwealth 
of  Massachusetts  was  founder ;  and  the  visltato- 
nal  and  all  other  powers,  franchises,  and  rights, 
of  proplerty  of  the  college,  are  vested  in  the 
boards  of  trustees  aind  overseers,  established  by 
the  charter  i  who  have  a  permanent  right  and 
title  to  their  offeces,  which  cannot  be  divested, 
except  in  the  manner  pointed  out  in  the  charter. 
In  the  charter  of  tbe  college,  section  16,  it  is  de- 
clared, that  the  legislature  "  may  grant  further 
powers  to,  or  alter,  limit,  annul,  or  restrain  any 
of  the  powers,  by  this  act  vested  in  the  corpora- 
tion, as  shall  be  judged  necessary  to  promote 
the  best  interest  of  Uie  college,"  Under  this 
clause,  the  authority  of  the  legislature  of  the 
state  of  Maine  is  confined  to  the  enlarging,  alter* 
ing,  annulling,  or  restraining  of  the  powers  of  the 
corporation,  and  does  not  extend  to  any  inter* 
m^dling  with  its  property,  or  extinction  of  its 
corporate  existence.  JUtny.IkfKeenj  1  Snnp* 
ners  C.  C.  R.  276, 

2.  By  the  act  of  separation  of  Maine  from 
Manachusetts,  the  powers  and  privileges  of  the 
president,  trustees,  and  overseers  of  tl^  college, 
are  guarantied  under  the  charter,  so  that  they 
camiot  be  altered,  limited,  annulled^  o^  re* 
strained,  except  by  judicial  process,  according 
to  the  principles  of  law;  unless  that  act  has 
been  modified  by  the  subsequent  agreement  of 
both  states.  Afterwards  the  legislature  of  Mas^ 
fachnsetts  passed  a  resolve,  "  that  the  consent 
and  agreement  of  this  commonwealth  be,  and 
the  same  is  hereby,  given  to  anj  alteration  or 
modification  of  the  above-mentioned  clause  or 
provision  in  said  act,  relating  to  Bowdoin  College, 
not  affecting  the  rights  or  interests  of  this  com- 
monwealth, which  the  president  and  trustees, 
and  overseers  of  the  saia  college,  or  others  hav- 
ing authority  to  act  for  said  corporation,  may 
make  therein,  with  the  consent  of  the  legislature 
of  said  state  of  Maine,  and  such  alterations  or 
modifications  made  as  aforesaid,  are  herebv 
ratificfd  on  the  part  of  thifs  commonwealth.^' 
This  resolve  does  not  authorize  the  legislature 
of  Maine  to  make  alterations  in  the  college  char- 
ter, which  shall  divert  the  funds  of  the  founder 
from  their  original  objects,  or  vest  the  visita- 
torial power  in  other  bodies  or  persons  than  tbe 
trustees  and  overseers^  marked  out  in  the  orki- 
nal  charter ;  and,  k  fortiori,  it  docs  not  justify  the 
transfer  of  these  powers  from  the  trustees  to  anv 
any  other  persons,  not  in  privity  with  them.  Ibid. 

3.  According  to  the  foregoing  resolve,  the 
alterations  and  modifications  are  to  be  made  by 
the  boards  of  the  college,  or  by  their  agents, 
with  the  consent  of  the  I^islature,  and  not  by 
the  legislature  without  their  consent.    Ibid, 

4.  The  terms  of  ratification  in  the  foregoing 
resolve  being  in  prtesenti,  it  seems  that  they 
cannot  be  applicaole  to  all  possible  alterations 
in  all  future  times.    Ibid. 

5.  By  the  terms  of  the  act  of  separation  of 
Miaine  from  Massachusetts,  no  modincation  of  it 
can  be  made,  except  by  tne  subsequent  agree- 
ment of  the  legislatures  of  both  states.    To. 
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effect  this  agreement,  there  must  be  a  concnf* 
rence  of  th^  legislature  of  both  states,  ad  iden^  j 
that  is,  an  express  assent  to  eome  specific  pre- 
position. Therefore,  the  act  of  Maine,  of  the 
Idth  March,  1820,  which  was  never  responded 
to  by  the  le^slature  of  Massachqsette^  and 
which,  in  its  term^  does  not  look  to  any  anteco: 
dent  resolve  of  Massachusetts,  (though  the  fore- 
going resolve  of  Massachusetts  was  passed  four 
days  previous,)  but  expressly  looks  to  some  fu- 
ture act  or  assent  of  Massachusetts,  is  not  a 
sufiicient  compliance  with  the  articles  of  separa^ 
tion.    Ibid, 

6.  By  the  act  of  Maine  of  the  16th  June,  1830, 
it  is  enacted, ''  that  the  president  and  trustees 
and  overseers  of  Bowdoin  College  shall  have 
and  hold;  and  enJQ^  their  powers  and  privileges 
in  all  respects,  subject,  however,  to  be  alteredj 
restrained,  or  extended  by  the  legislature,  ibc, 
as  shi^li,  sc,  be'  judged  necessary  to  promote 
the  best  intere;sts  of  said  institution.''  This  can* 
not  be  construed  to  include  an  authority  to  an* 
nul  the  charter,  or  the  corporation  created  by  it| 
or  the  institution  itself,  or  to  create  new  boards, 
in  whom  the  corporate  powers  and  privileges 
may  be  vested ;  or. to  transfer  to  other  persons 
the  powers  and  privileges  of  the  old  boards ;  or 
to  add  new  members  to  the  board  by  the  nomi- 
nation of  the  legislature,  or.  by  that  of  the  so- 
vemor  and  council  of  the  state.  The  act  of  the 
19th  March,  1821,  enlarging  the  boards,  the  act 
of*  the  27th  February,  1826^  making  the  governor 
ez  officio  a  member  of  the  board  of  trustees ; 
and  the  act  of  the  31st  of  March,  1831,  declar- 
ing that  no  person  holding  the  office  of  president 
in  any  college  in  the  state;  should  hold  nis  office 
beyond  the  day  of  the  next  commencement  of 
the  collie,  and  altering  the  tenure  of  their 
offices,  are  therefore  unconstitutional.    Ibid, 

7.  Where  the  boards  voted  that  they  "  |cqni* 
esced"  in  an  act  of  the  legislature,  it  w^as  held 
that  this  did  not  import  an  assent  on  their  part ; 
and,  further,  that  their  approval  could  not  give 
effect  to  an  unconstitutional  act.    Ibid,    > 


BREAKING  UP  OF  A  VOYAGE. 

(iKSUBANCX.) 

1.  Where  a  vessel  is  prevented  from  entering 
any  of  the  ports  mentioned  in  the  instructions, 
and  compelled  to  terminate  her  voyage  at  a 
place  to  which  she  had  been  ordered  by  a  ves- 
sel of  war,  the  vovage  is  broken  up,  and  the  as- 
sured may  abandon  to  the  underwriters.  Sy* 
numds  v.  Tk$  Union  Ins,  Co.,  4  Dall.  417. 

2.  A  vessel  proceeding  on  a  voyage  not  pro- 
hibited, to  a  port  not  blocxaded,  was  arrestea  by 
a  British  cruiser,  her  papers  endorsed  with  a 
waminff  ''  not  to  proceed  to  any  port  in  posses- 
sion of  liis  majesty's  enemies,^  and  the  captain 
verbaUy  informed  hy  the  boarding  officer,  that 
the  port  of  destination  was  block^ed,  and  the 
vessel  would  be  good  prize  if  she  proceeded 
thither.  She  returned,  under  these  circum- 
stances, to  her  port  oif  aeparture.  The  voyage 
being  broken  up  from  fear,  founded  on  misre 


S70 


BRITISH  DEBTS.— BRITISH  TREATY.— BROKER. 


Brevet  GommiMioD.-*Britiih  Debts. — Britith  OrJcra  in  CoundU— Britbh  Treaty. — Broker. 


presentation,  the  vessel  not  beinc  physically  in- 
capacitated from  proceeding,  and  there  being  no 
legal  impediment  the  underwriters  are  not  lia- 
ble. King  V.  Delaware  Ins.  Co^  6  Cranch,  71 ; 
2^Cond.  Rep.  303. 

3.  The  questions,  whether  the  voyage  was 
broken  up,  and  whether  the  captain  was  justi- 
fied in  returning,  are  questions  of  law ;  and  if 
the  jury  find  the  facts  specially,  and  draw  the 
legal  conclusion,  t£iat  the  tacts  amount  to  a  justi- 
fication, the  court  is  bound  by  that  conclusion. 
Ibid. 

4.  The  insurers  do  not  undertake  that  the 
voyage  shall  be  performed  without  delay,  or  that 
the  perils  insured  against  shall  not  occur ;  they 
undertake  only  for  losses  sustained  by  those 
perils ;  and  if  any  peril  begins  to  act  upon  the 
subject,  yet,  if  it  oe  removed  before  any  loss 
takes  place,  and  the  voyage  is  not  thereby 
broken  up,  but  is  or  may  be  resumed,  the  in- 
sured cannot  recover  for  a  total  loss.  Smith  v. 
The  Universal  Ins.  Co,,  6  Wheat.  176;  6  Cond. 
Rep.  54. 

BREVET  COMMISSION. 
See  Commission  by  Brevkt. 


BRITISH  DEBTS. 

1.  The  act  of  limitations  of  Virginia  is  no  bar 
to  a  British  creditor's  demand  on  a  promissory 
note,  dated  Slst  August,  1772;  although  one  of 
the  plaintiffs  was  in  the  country  after  the  treaty 
of  peace,  ?iz.,  in  1 784,  and  remained.  Hopkirk  v. 
BeU,  4  Cranch,  184;  2  Cond.  Rep.  68. 

2.  Legal  impediments  to  the  recovery  of  Bri- 
tish debts  existed  in  Virginia  until  the  year  1793. 
Dunlqp  et  d,  v.  Bdl,  2  Cranch,  180 ;  1  Cond.  Rep. 
383. 

3.  The  treaty  of  peace  between  the  United 
States  and  Great  Britain,  prevents  the  opera- 
tion of  the  act  of  limitations  of  Virginia  upon 
British  debts  contracted  before  the  treaty.  Hop- 
kirk V.  Bell,  3  Cranch,  454 ;  1  Cond.  Rep.  595. 

4.  Debts  due  to  British  subjects,  during  the 
revolutionary  war.  although  paid  into  the  state 
treasury,  under  tne  authority  of  an  act  of  the 
legislature,  may,  nevertheless,  be  sued  for,  and 
recovered,  after  the  peace.  Handlton  v.  Eaton^ 
N.  Carolina  Cases,  77. 


BRITISH  ORDERS  IN  COUNCIL. 

The  British  orders  in  council  of  1 1th  of  Novem- 
ber, 1807,  did  not  prohibit  a  direct  voyage  from 
the  United  States  to  a  colony  of  France.  King  v. 
The  Delaware  Ins.  Co.,  6  Uranch,  71;  2  Cond. 
Rep.  303. 

BRITISH  TREATY. 

1.  Under  the  ninth  article  of  the  treaty  of 
1794,  between  the  United  States  and  Great 
Britain,  by  which  it  is  provided,  that  British  sub- 
jects, Dolding  lands  in  the  United  States,  and 


their  heirs,  so  far  as  respects  those  lands,  tnd 
the  remedies  incident  thereto,  should  not  be 
considered  as  aliens;  those  claiming  to  avail 
themselves  of  the  treaty,  must  show  that  the 
title  to  the  lands  in  controversy  was  in  them  or 
their  ancestors,  at  the  date  of  the  treaty.  Har* 
den  V.  Fisher  et  d.,  1  Wheat.  353 ;  3  Cond.  Rep. 
672. 

2.  The  ninth  article  of  the  treaty  between  the 
United  States  and  Great  Britain,  of  1794,  applies 
to  the  title  of  the  parties,  whatever  it  is;  and  it 
gives  the  same  legal  validity  as  if  the  parties 
were  citizens.  It  is  not  necessary  they  should 
show  an  actual  seisin  or  possession,  but  only  that 
the.  title  was  in  them  at  the  time  tne  treaty  was 
made.  Orr  v.  Hodgson  et  £i/.,  4  Wheat.  453 ;  4 
Cond.  Rep.  506. 

3.  The  ninth  article  of  the  treaty  of  1794  did 
not  mean  to  include  any  other  persons  than  such 
as  were  British  subjects  or  citizens  of  the  United 
States.    Ilfid. 

4.  The  treaty  of  peace  of  1783,  and  that  of 
1794,  provide  only  for  titles  existing  at  the  time, 
and  not  for  those  subsequently  acquired.  BlidU^t 
Lessee  v.  Rochester,  7  Wheat.  535 ;  5  Cond.  Kep. 
335. 

5.  Actual  possession  was  not  necessary  to  en- 
title the  party  to  the  benefit  of  the  treaty;  bat 
the  existence  of  title  at  the  time  is  essentiaL 
Ibid, 

6.  By  the  treaty  with  Great  Britain,  it  is  agreed 
that  every  vessel  may  be  turned  away  from  anv 
blockaded  or  besieged  port  or  place  which  shall 
have  sailed  for  the  same,  without  knowing  of  the 
blockade  or  siec^e ;  but  sne  shall  not  be  detained, 
nor  her  cargo,  if  not  contralMmd,  be  confiscated, 
unless,  after  notice,  she  shall  again  attempt  to 
enter;  but  she  shall  be  permitted  to  go  to  any 
other  port  or  place  she  may  think  proper.  The 
treatv  is  conceived  to  be  a  correct  exposition  of 
the  laws  of  nations.  Fitzsimmons  v.  The  New- 
port Ins,  Co,,  4  Cranch,  185 ;  2  Cond.  Rep.  78. 

7.  Neither  the  law  of  nations  nor  the  treaty 
admits  of  the  condemnation  of  the  neutral  for 
the  intention  to  enter  a  blockaded  port,  oncon- 
nected  with  any  fact.  Under  the  treaty,  a  secoad 
attempt  to  enter  the  place  must  be  made,  after 
notification  of  the  blockade:  and  inquiring  about 
the  place,  as  if  watching  for  an  opportunity  to 
sail  into  it,  or  the  single  circumstance  of  making 
immediately  for  some  other  port,  or  possibly  ob* 
stinate  and  determined  declarations  of  a  resolu' 
tion  to  break  the  blockade,  might  be  evidence 
of  an  attempt,  after  warning,  to  enter  the  block- 
aded port.  But  whether  these  circumstance?,  or 
others,  may  or  may  not  amount  to  evidence  of 
the  offence,  the  ofifence  itself  is  attempting  aeain 
to  enter;  and  unless,  ^' after  notice,  she  Boall 
again  attempt  to  enter,"  the  two  nations  ex* 
pressly  stipuutte  she  shall  not  be  detained,  nor 
her  cargo,  if  not  contraband,  confiscated.  iiNd* 

See  AuEN  aud  Aliskaoe. 


BROKER. 

^  If  a  broker  acts  under  a  del  credere  commii- 
sion,  he  may  be  considered  as  the  primary  debtor, 
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and  therefore  maybe  oonaidered  as  protected  by 
the  policy  to  the  amoant  of  his  commissions,  or 
have  a  lien  for  his  acceptances.  Hurlbert  et  <d. 
y.  Thi  PacifU  Insurtmu  Company,  2  Sumner's  C. 
C.  R.  481. 
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S.  Leital  capUire 879 

3.  Illcftl  capture m 

1.  General  Principles, 

1.  The  right  of  a  belligerent  cruiser  of  seizing 
on  the  liigh  seas^  and  bringing  in  a  vessel  for 
farther  examination,  does  not  authorize  or  ex- 
case  any  spoliation  or  damage  done  to  the  pro- 
perty; and  the  captors  proceed  at  their  peril, 
and  are  liable  for  all  the  consequent  injury.  Del 
Col  V.  Arnold,  3  Dall.  333;  1  Cond.  Rep.  IftO. 

2.  Cdngress  may  authorize  seneral  hostilities, 
and  in  such  case  the  general  laws  of  war  will 
apply;  or  partial  hostilities,  when  the  laws  of 
war,  so  far  as  they  are  applicable,  will  be  in 
force.  Talbot  y.  Seeman,  1  Cranch,  1 ;  1  Cond. 
Rep.  229. 

3.  On  surrender,  by  capitulation,  all  the  pro- 
perty of  the  inhabitants  protected  by  the  articles 
IS  considered  by  the  law  of  nations  as  neutral, 
are  not  subject  to  capture  on  the  high  seas  by 
the  belligerent  or  its  allies.  MlUr  et  al,  T.  The 
Resolution,  2  Dall.  1. 

4.  Every  capture  is  at  the  peril  of  the  party. 
The  captor,  therefore,  must  show  just  grounds 
for  the  violence,  or  he  is  liable  to  an  action  for 
damages;  and  before  he  can  have  condemna- 
tion, must  prove  the  ship  to  be  the  property  of 
the  enemy.    Ibid. 

5.  A  sentence  of  condemnation^  as  a  prize,  in 
the  circuit  court,  although  denominated  ^'a  final 
sentence,"  is  not  a  definitive  sentence,  in  the 
sense  in  which  that  term  is  used  in  the  conven- 
tion of  the  United  States  and  the  French  republic, 
finally  ratified  on  the  2l8t  of  December,  1801 : 
and  a  vessel  captured  as  a  prize,  and  condemned 
by  the  sentence  of  the  court,  previous  to  the 
signature  of  the  convention,  but  from  which 
sentence  a  writ  of  error  was  prosecuted  to  the 
supreme  court,  and  was  depending  at  the  time 
of  the  mtification,  was  restored  to  the  owners 
under  the  fourth  article  of  condemnation.  The 
United  States  v.  The  Schooner  Peggy,  1  Cranch, 
103 ;  1  Cond.  Rep.  256. 

6.  The  commander  of  an  armed  vessel  of  the 
United  States  has  a  right  to  stop  vessels  on  the 
high  seas  for  examination.  Matey  v.  Shattwk,  3 
Cranch,  458 ;  1  Cond.  Rep.  697. 

7.  Immediately  oa  the  capture,  the  captors 
acquire  such  a  right  as  no  neutral  can  justly 
impugn  or  destroy.  MDonough  v.  Dannery,  3 
Dall.  188. 

8.  The  owner  of  a  privateer,  capturing  neutral 
property,  is  not  liable  to  a  decree  of  restitution, 
unless  the  property,  or  its  proceeds*  came  to  his 
hands.  Jennings  v.  Carson,  4  Crancn,  2 ;  2  Cond. 
Rep.  2. 

9.  A  vessel  sailing  ignorantly  to  a  blockaded 
port  is  not  liable  to  capture  under  the  law  of 


nations.    Yeaton  v.  Fry,  5  Cranch,  335 ;  2  Cond. 
Rep.  273. 

10.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  Unitea 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
same,  and  of  all  questions  incidental  thereto,  be- 
long to  the  tribunals  of  such  belligerent,  and  to 
no  other  tribunal  whatsoever.  United  States  v. 
Peters,  3  Dall.  129. 

11.  An  ofiicer  of  such  belligerent  vessel  of 
war  cannot  be  arrested  or  sued  in  the  neutral 
nation,  at  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  beUigerent  port.    Ibid, 

12.  A  belligerent  may  arrest  a  neutral  vessel 
on  the  high  seas,  and  bring  it  into  the  ports  of 
the  sovereign  under  whose  commission  ne  acts, 
for  any  breach  of  neutrality ;  and  for  such  acts 
is  answerable  only  to  the  sovereign  in  whose 
service  he  is,  and  from  whom  he  derives  his  au- 
thority.   Ibid, 

13.  A  capture  of  a  neutral  vessel,  by  a  belli- 
gerent, is  a  total  loss  under  a  policy  of  insurance, 
and  the  assured  is  entitled  thereon  to  abandon. 
Hhinelander  v.  The  Ins,  Co.  of  Pennsylvania,  4 
Cranch,  29;  2  Cond.  Rep.  13. 

14.  If  an  American  vessel  be  captured  on  a 
circuitous  voyage  to  the  United  States,  in  a  for- 
mer part  of  which  she  has  been  guilty  of  conduct 
subjecting  her  to  condemnation,  although  at  the 
time  of  capture  she  is  committing  no  iJTe&al  act, 
she  must  be  condemned.  The  Joseph,  8  Cranch, 
451;  3  Cond.  Rep.  212. 

15.  The  hostile  chamcter  of  the  property  at 
the  time  of  capture  establishes  the  legality  of  it, 
and  no  future  circumstances,  changing  the  hos- 
tile character  of  the  claimant  to  that  of  a  friend 
or  subject,  can  entitle  him  to  restitution.  The 
Ventts,  8  Cranch,  253;  3  Cond.  Rep.  109. 

16.  The  right  of  capture  is  entirely  derived 
from  the  law:  it  is  a  limited  right,  which  is 
subject  to  all  the  restraints  which  the  legislature 
has  imposed,  and  is  to  be  exercised  in  the  man- 
ner which  its  wisdom  has  prescribed.  The 
Thomas  Gibbons,  8  Cranch,  421;  3  Cond.  Rep. 
193. 

17.  Whether  the  capture  is  made  bv  a  duly 
commissioned  captor  or  not,  is  a  question  between 
the  government  and  the  captor,  with  which  the 
clai mant  has  nothing  to  do.  The  Amiable  Isabella^ 
6  Wheat.  1 ;  5  Cond.  Rep.  1. 

18.  If  the  capture  be  made  by  a  non-commis- 
sioned captor,  the  government  may  contest  the 
right  of  the  captor  after  a  decree  of  condemna- 
tion, and  before  a  distribution  of  the  prize-pro- 
ceeds; and  the  condemnation  must  be  to  the 
government.    Ibid, 

19.  Where  a  transfer  of  the  capturing  vessel 
in  the  ports  of  the  belligerent  state,  under  whose 
flag  and  commission  she  sails  on  a  cruise,  is  set 
up  in  order  to  legalize  the  capture,  the  bona 
fides  of  the  sale  must  be  proved  by  the  usual 
documentary  evidence  in  a  satisfactory  manner. 
La  Concepcion,  6  Wheat.  235 ;  5  Cond.  Rep.  77. 

20.  In  order  to  constitute  a  capture,  some  act 
should  be  done  indicative  of  an  intention  to  seize 
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aud  to  retain  as  prize  3  it  is  sufiicieat  if  such  in- 
tention is  fairly  to  be  inferred  from  the  condaot 
of  the  captor.  The  GroUusj  9  Ciaoch,  aeS;  3 
Cond.  Rep.  432. 

21.  The  master  of  a  neutral  vessel,  which  is 
captured,  is  bound  to  remain  with  the  ship  until 
condemnation,  or  a  recovery  is  hopeless;  and  his 
wages  after  the  capture,  and  until  the  condemna- 
tion, &c.,  are  a  charge  to  be  paid  by  the  owners, 
and  are  ultimately  to  be  borne  as  a  general  ave- 
rage by  all  the  parties  in  interest.  WUlard  v. 
Dorr^  3  Mason's  C.  C.  R.  161. 

22.  Where  a  capture  is  Jawful,  the. subsequent 
bringing  in  of  the  vessel  is  not  a  cause  for  giving 
damages.  The  diarumna  Flora,  3  Mason's  C. 
C.  R.  116. 

23.  If  there  be  an  animua  capiendi,  and  a 
submission  on  one  side,  and  a  possession  on  the 
other,  it  constitutes  a  capture,  although  no  prize 
crew  be  put  on  board.  The  Alexanderj  1  Gallis. 
C.  C.  R.  632. 

24.  Where  an  enemy's  vessel  was  captured 
by  a  private  armed  vessel  of  the  United  States, 
and  subsequently  dispossessed  by  the  force  or 
terror  of  another,  the  prize  was,  under  the  cir- 
cumstances of  the  case,  adjudged  to  the  first 
captor,  with  costs  and  damages.  The  Mary^  2 
Wheat.  123  j  4  Cond.  Rep.  65. 

25.  A  capture,  made  within  neutral  territory, 
is,  as  between  the  belligerents,  rightful )  and  ita 
validity  can  only  be  questioned  hy  the  neutral 
state.  The  Anne,  3  Wheat.  435 ;  4  Cond,  Rep. 
286. 

26.  If  the  captured  vessel  commenced  hostill" 
ties  upon  the  captor,  she  forfeits  the  neutral 
protection,  and  the  capture  is  not  an  injury  for 
which  redress  can  be  sought  from  the  neutral 
sovereign.    Ibid, 

27.  Upon  a  piratical  capture,  the  property  of 
the  original  owners  cannot  be  forfeited  for  the 
misconduct  of  the  captors  in  violating  the  muni- 
cipal laws  of  the  country  where  the  vessel 
seized  by  them  is  carried.  The  Jos^a  Segunda, 
5  Wheat.  338 ;  4  Cond.  Rep.  672. 

28.  But  where  the  capture  is  roade.by  a  regu- 
larly commissioned  captor^  he  acquires  a  tiile  to 
the  captured  property,  which  can  only  be  di- 
vested by  recapture,  or  by  the  sentence  of  a 
competent  tribunal  of  his  own  country;  and  the 

Property  is  subject  to  forfeiture  for  a  violation, 
y  the  captor,  of  the  revenue  or  other  municipal 
laws  of  the  neutral  country,  into  which,  the^pr^i^e 
may  be  carried.    Ibid. 

29.  The  only  point  settled,  in  the  case  of  iGlass 
t;.The  Betsey,  3  Dall.  6;  1  Cond.  Rep.  10,  was, 
that  the  courts  of  the  neutral  country  have  juris- 
diction of  captures,  made  in  violation  of  its 
neutrality.  The  Invincible,  1  Wheat.  238;  3 
Cond.  Rep.  558. 

30.  Neutral  property  is  not  liable  to  capture ; 
but  on  a  violation  of  the  duties  of  neutrality,  it 
is  in  the  predicament  of  enemy's  property,  and 
subject  to  seizure  and  condemnation.  Darby  v. 
The  Brig  Estem,  2  Dall.  34. 

31.  Where  a  capture  has  been  made  by  a  joint 
concern,  and  under  articles  of  aereeraent,  it  can 
never  be  material  which  party  nas  been  most 
active.  Keane  et  oZ.  v.  The  Gloucester,  2  1^11. 89. 


32.  Capturea, by  .belligeieiit  vessels,  lawfully 
commissipned,:  are,  alone  exempt  from  inqniry 
by.neutrai.cqurtfli;^  and  if  the  capturing  vessel 
cuima  to  be.  so  exempted,  the  court  tmoM  in- 
c^uire  whether,  and  have  proof,  that  she  is  en* 
titled  to  the  same.  TalhifLc^llantjV.Janfen 
et  d.,  3  Dall.  133;  1  Cond.  Rep.  62. 

2.  Legal  Ccqpture, 

Z3,  Where  a  capture  is  made  by  captors  acting 
under  the  commission  of  a  foreign  countrv,  such 
capture  gives  them  a  right  which  no  other  na- 
tion, neutral  to  them,  has  a  right  to  impugn,  un- 
less for  the  purpose  of  vindicating  its  own  violated 
neutrality.  La  Nereyda,  8  Wheat.  108;  5  Cond. 
Rep.  400. 

34.  A.  neptial  ve^ael  captured  by  a  French 
vessel  of  war^  and  armed  and  manned  by  tbs 
captors,,  wfis  liable  to  be  captured  by  the  armed 
vessels  of  the  United  States,  under  the  act  of 
congress  of.  the  28t^  of  May,  1798;  bat  such 
vesselS)  after  capture,  could  not  be  considered 
as  French  vessels^  aoKd  liable  to  condemnation. 
Talbot  V.  Seenuxn,  1  Cranch^  1 ;  2  Cond.  fiep. 
229. 

35.  Where  there  is  probable  cause  to  believe 
a  vessel,  met  with  at  sea,  is  in  the  condition  of 
one  liahie  ,to  capture,  it  is  lawful  to  take  her  in 
for  examination  and  adjudication.    Ibid, 

36.  A  capture,  as  prize  of  war,  may  lawfully 
be  made, within  the  territorial  limits  of  the 
United  States,  at  any  place  below  low-watet 
mark.  The.  Joseph;  Sargent,  Master,  8  Craneh, 
451;  3  Cond,  Rept.  212. 

37.  A  voyage  by  an  American  vessel,  from  an 
enemy^s  port,  with  a  cargo  on  board,  without  the 
license  of  the  covernment  of  the  United  States, 
is  of  itself  probable  cause  for  the  capture.  Tkt 
Liverpool  Packet,  1  Gallia.  C.  C.  R.  513. 

38.  A  capture  may  be  well  made  by  a  priva* 
teer  of  the  united  States,  within  three  miles  of 
the  shores  of  the  United  States.  The  Brig  Jo- 
seph, 1  Gallis.  C.  C.  R.  545. 

39.  Captures  by  nonrcommiasioned  vessels 
belonging  to  the  government.    Ibid, 

40.  Probable  cause  is  a  sufficient  justificatioD 
for  a  capture.  B^t  such  protection  may  be  for* 
feited  by  subsequent  misconduct  or  negligence. 
The  George,  1  Mason's  C.  C.  R.  29. 

41.  To  constitute  a  probable  cause  of  capture, 
it  is  not  necessary  that  there  should  be  prima 
facie  evidence  to  condemn.  It  is  sufficient  if 
there  be  circumstances  which  warrant  a  reason- 
able suspicion  of  illegal  conduct    Ibid. 

42.  The  brigantine  Fanny,  a  British  vessel, 
was  captured  within  ^ve  miles  of  Cape  Heo- 
lopen,  and  brought  into  the  port  of  Philadelphia. 
The  owners  of  the  Fanny  claimed  her.  as  she 
was  alleged  to  have  been  ta&en  within  tne  terri- 
torial jurisdiction  of  the  United  Statea  The 
district  court  refused  to  restore  her.  Moxond 
d,,  British  Subjects,  v.  The  Brigantine  Fann^i  2 
Peters'  Adm.  Decis.  309. 

43.  Property  captured  by  a  French  privateer, 
and  sold  in  a  Spanish  port  before  condemnation, 
and  brought  by  the  purchasers  to  the  United 
States,  will  be  restored  on  a  suit  brought  bj  ihe 
agent  of  the  first  owners,  if  properly  identified, 
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and  the  original  owners  be  citizens  of  the  United 
States.  Henry  Ross  v.  Himili  et  d.j  Bee's  Adm. 
Dec.  306. 

44.  The  capture  of  a  nentral  ship,  bavins  ene- 
my's property  on  board,  is  strictly  justifiable  in 
the  exercise  of  the  rights  of  war.  It  is  no  wrong 
done  to  the  nentral,  even  though  the  voyage  be 
thereby  defeated.  The  captors  are  not,  there- 
fore, answerable  in  pcBnam  to  the  neutral,  for  the 
losses  which  he  may  sustain  by  a  lawful  exer- 
cise of  belligerent  rights.  It  is  the  misfortune 
of  the  nentral,  and  not  the  fault  of  the  bellige- 
rent. By  the  capture  the  captors  are  substituted 
ia  lieu  of  the  original  owners,  and  take  the  pro- 
perty cam  onere.  Thev  are,  therefore,  respon- 
sible for  the  freiffht  which  attached  upon  the 
property,  of  which  the  sentence  of  condemna- 
tion ascertains  them  to  be  the  rightful  owners, 
succeeding  to  the  former  proprietors.  The  An- 
tonio /oiiarmo,  1  Wheat.  159 ;  3  Cond.  Rep.  525. 

45.  Pirates  may  be  lawfuUy  captured  by  the 
public  or  private  ships  of  any  nation,  in  peace  or 
in  war;  for  they  are  the  common  enemies  of 
mankind,  and  as  such,  are  liable  to  the  extreme 
rights  of  war.  The  Marianna  Flora,  11  Wheat. 
I;  6  Cond.  Rep.  201. 

3.  niegd  Capture. 

46.  A  capture  upon  the  high  seas  was  made 
by  a  vessel  illegally  fitted  out  in  the  United 
States,  by  citizens  of  the  United  States,  and  car- 
rying the  flag  of  the  French  republic,  being 
commissioned  as  a  privateer,  of  the  Magdalena, 
a  vessel  and  cargo  bound  from  Cura9oa  to  Am- 
sterdam; the  vessel  and  car^o  beii^;  the  pro- 
perty of  citizens  of  the  United  Netherlands. 
The  vessel  captured  was  brought  into  Charleston, 
and  proceedings  were  instituted  in  the  district 
court  of  the  district  of  South  Carolina,  to  obtain 
a  restitution  of  the  vessel  and  cargo,  and  dam- 
ages from  the  captors.  Heldj  that  the  capture 
was  illegal ;  and  tnat  the  vessel  and  cargo  should 
be  restored  to  the  owners  with  damages.  Tal' 
hoi,  appellant  J  v.  Jansen^  appellee,  et  al^  3  Dall.  133 ; 
I  Cond.  Rep.  62. 

47.  A  capture  by  a  vessel,  built,  armed,  and 
equipped  as  a  vessel  of  war,  in  a  neutral  country, 
is  unlawful ;  and  the  courts  of  the  neutral  coun- 
try will  decree  restitution  of  the  captured  pro- 
perty.   Ibid. 

48.  Every  illegal  act  committed  on  the  high 
oeas  is  not  piracy ;  and  a  capture  may  be  illegal 
without  being  piratical.    Ibtd, 

49.  A  capture  made  by  a  lawfully  belligerent 
cruiser,  with  the  aid  and  by  means  of  a  neutral, 
who  bad  no  right  to  cruise,  is  unlawful,  and  the 
captured  property  will  be  restored  by  the  neu- 
tral, if  brought  within  the  jurisdiction  of  its 
courts.    Ibid. 

50.  The  Charming  Betsey,  an  American  mer- 
chant vessel,  sailed  from  Baltimore  on  the  10th 
of  April,  1800,  under  the  name  of  the  Jane,  for 
Bt.  Bartholomew's,  with  a  cargo  of  flour,  and 
afterwards  proceeded  to  St.  Thomas,  where  she 
-was  sold  to  J.  S.,  who  was  bom  in  the  United 
States,  and.  while  an  infant,  was  removed  to  St. 
Thofinas,  ot  which  place  he  became  a  buigher, 
«uid  there  carried  on  trade  as  a  merchant,  mar- 


ried there,  and  in  1797  took  an  oath  of  allegiance 
to  Denmark.  J.  S.  put  a  cargo  on  hoard  the 
schooner,  calling  her  the  Charming  Betsey,  and 
cleared  ner  out  for  Guadaloupe.  She  was  cap- 
tured by  a  French  privateer,  and  ordered  ibr 
Guadaloupe  as  a  prize ;  and  was  recaptured  by 
the  American  frigate  Constellation,  Murray, 
commander,  and  carried  into  Martinique,  where 
the  cargo  was  sold,  and  the  vessel  brought  to  the 
United  States;  the  vessel  and  cargo  being  con- 
sidered as  having  violated  the  law  of  the  United 
States  prohibiting  intercourse  between  the  United 
States  and  France,  and  the  sale  to  J.  S.  being  a 
cover  to  evade  the  law.  Held,  that  the  recap- 
ture was  illegal.  Murray  v.  The  Charming 
Betsey,  2  Cranch,  64;  1  Cond.  Rep.  358. 

51.  The  act  of  congress,  of  the  9th  of  Feb- 
ruary, 1799,  authorized  the  seizure  on  the  high 
seas  of  vessels  of  the  United  States,  bound  or 
sailing  to  any  port  or  place  of  the  French  re- 
public. This  act  did  not  authorize  the  capture 
of  a  vessel  sailing  from  a  French  port ;  and  the 
orders  of  the  president  of  the  United  States,  to 
the  commanders  of  the  armed  vessels  of  the 
United  States,  enjoining  the  seizure  of  American 
vessels  sailing  from  French  ports,  will  not  pro- 
tect them  from  a  claim  for  damages  for  the  cap- 
ture of  a  vessel  coming  from  a  port  of  France. 
Little  et  al.y.  Barreme  et  d*,  2  Cranch,  170;  1 
Cond.  Rep.  378. 

52.  The  commander  of  a  United  States'  ship 
of  war,  if  he  seizes  a  vessel  on  the  h'ph  Mfas, 
without  probable  cause,  is  liable  to  make  resti- 
tution, in  value,  with  damages  and  costs;  even 
although  the  vessel  is  taken  out  of  his  posses- 
sion by  a  superior  force ;  and  the  owner  is  not 
bound  to  restore  to  the  recaptor,  but  may  aban- 
don, and  hold  the  original  captor  liable  for  the 
whole  loss.  Maley  v.  Shattuck,  3  Cranch,  458 ; 
1  Cond.  Rep.  597. 

53.  A  capture  made  by  citizens  of  the  United 
States,  of  property  belonging  to  subjects  of  a 
country  in  amity  with  the  United  States,  is  un- 
lawful, wheresoever  the  capturing  vessel  may 
have  been  equipped,  or  by  whomsoever  com- 
missioned^ and  the  property  thus  captured,  if 
brought  within  the  neutral  limits  of  this  country, 
will  be  restored  to  the  original  owners.  The 
Bello  Corrunes,  6  Wheat.  152 :  5  Cond.  Rep.  45. 

54.  Where  a  capture  is  maae  of  the  property 
of  the  subjects  oi  a  nation  in  amity  with  the 
United  States,  by  a  vessel  built,  armed,  equip- 
ped, and  owned  in  the  United  States,  such  cap- 
ture is  illegal^  and  the  property,  if  brought 
within  our  territorial  limits,  will  be  restored  to 
the  original  owners.  La  Concepcion,  6  Wheat. 
235 ;  5  Cond.  Rep.  77. 


CARRIERS. 

1.  The  law  regulating  the  responsibility  of 
common  carriers,  does  not  apply  to  the  case  of 
carrying  intelligent  beings,  such  as  negroes. 
The  carrier  has  not;  and  cannot  have  over  them 
the  same  absolute  control  that  he  has  over  in- 
animate matter.    In  the  nature  of  things,  and 
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in  their  character,  they  resemble  passengers,  not 
packages  of  goods.  It  would  seem  reasonable, 
therefore,  that  the  responsibility  of  the  carrier 
should  be  measured  by  the  law  which  is  appli- 
cable to  passengers,  rather  than  by  that  which 
is  applicable  to  the  carriage  of  common  goods. 
Boyce  y.  Anderson^  2  Peters,  155. 

2.  The  law  applicable  to  common  carriers  is 
one  of  great  rigour.  Though,  to  the  extent  to 
which  it  has  been  carried,  in  the  cases  to  which 
it  has  been  applied,  its  necessity  and  its  policy 
are  admitted,  yet  it  ought  not  to  be  carried 
farther,  or  applied  to  new  cases.  It  has  not  been 
applied  to  living  men,  and  it  ought  not  to  be. 
Ibid. 

3.  The  ancient  mle  of  the  law  of  carriers, 
that  the  carrier  is  liable  only  for  ordinary  ne- 
«;lect,  does  not  apply  to  the  conveyance  of  slaves. 
Ibid, 

4.  The  owner  of  a  vessel  is  answerable  for 
the  carele^ness  or  unskilfulness  of  his  master : 
and  by  the  common  law,  nothing  but  the  act  ot 
God,  or  of  the  enemy,  or  of  the  party  complain- 
ing, can  excuse.    Dusar  v.  Murgatrdydj  1  Wash. 

1/.  C/.  !%•  13. 

5.  The  owner  of  a  ship  has  no  right,  without 
necessity,  to  change  the  vehicle  of  conveyance 
of  goods  shipped  on  freight.   Trott  et  al,  v.  JFoody 

1  Gallis.  C.  C.  R.  443. 

6.  A  usage,  to  control  this  general  principle, 
should  be  so  uniform  and  general,  that  persons 
engaging  in  the  trade  may  be  considereil  as  con- 
tracting with  reference  to  it ;  otherwise,  it  ought 
not  to  affect  the  rights  of  the  parties.    Ibid, 

7.  A  bailee,  without  reward,  is  guilty  of  gross 
negligence,  if  be  omits  that  reasonable  care  of 
property  committed  to  his  charge,  which  per- 
sons in  the  like  situation  exercise,  or  which  the 
bailee  is  accustomed  to  exercise  in  like  cases. 
Tracy  v.  Woodj  3  Mason's  C.  C.  R.  132. 

8.  Gross  negligence  is  to  be  considered  with 
reference  to  the  nature  of  thd  goods  delivered 
to  the  bailee  without  reward.  If  money  is  de- 
livered, it  is  to  be  kept  with  more  care  than 
common  property.     Ibid. 

9.  In  an  action  brought  against  a  postmaster 
for  negligence,  in  not  safely  transmittmg  a  letter 
containing  money,  in  the  mail,  and  issue  taken 
upon  the  neglect  of  the  postmaster  himself,  it  is 
not  competent  to  give  in  evidence  the  neglect  of 
his  assistant.    Durdop  v.  MunroCj  7  Cranch,  269 ; 

2  Cond.  Rep.  484. 

10.  The  distinction  between  the  relation  of  a 
postmaftter  to  his  sworn  assistant  acting  under 
him,  and  between  master  and  servant  generally, 
has  long  been  settled :  and  thou|^h  the  latter  re- 
lation might  sanction  the  admission  of  such  evi- 
dence, if  it  is  intended  to  charge  a  postmaster 
for  the  neirligence  of  his  assistants,  the  plead- 
ings must  be  made  up  according  to  the  case ; 
and  his  liability  then  will  only  result  from  his 
own  neglect,  in  not  properly  superintending  the 
discharge  of  their  duties  in  his  office.     Ibid. 

11.  In  order  to  make  a  postmaster  liable  for 
negligence,  it  must  appear  that  the  loss  or  injury 
sustained  by  the  plamtiff,  was  the  consequence 
of  the  negligence.    Ibid, 


12.  The  proprietors  of  the  steamboats  bslweeo 
Providence  and  New  York,  are  common  carrien, 
and,  as  such,  bound  to  receive  all  persons  on 
board,  to  whose  character  and  conduct  there  is 
no  reasonable  objection,  if  they  have  soiuble 
accommodations.  Jencks  v.  Coleman,  2  SumDeHi 
C.  C.  R.  221. 

13.  They  may,  rightfully,  exclude  all  pereoni 
of  bad  character  or  habits^  or  whose  objects  are, 
in  any  way,  to  interfere  with  their  interests,  wbo 
refuse  to  obey  the  reasonable  regulations  which 
are  made  for  the  government  of  the  steambnt; 
and  they  may  rightfully  inauire  into  the  habits 
or  motives  of  passengers  who  offer  themseWes. 
Ibid, 

14.  The  plaintiff  was  the  known  agent  of  the 
Tremont  line  of  stage-coaches.  The  Droprietois 
of  the  steamboat  Benjamin  Franklin  nad,  as  he 
well  knew,  entered  into  a  contract  with  the 
Citizens'  Stage-Coach  Company,  to  carry  passen- 
gers between  Boston  and  Providence,  m  con- 
nection with,  and  to  meet  the  steamboats.  The 
plaintiff  haa  been  in  the  habit  of  coming  on 
i)oard  the  steamboat  at  Providence  and  Nev* 
port,  for  the  purpose  of  soliciting  passengen 
tor  the  Tremont  line :  Heldy  if  the  jury  shonld 
be  of  opinion  that  the  contract  was  reasooable 
and  bona  fide,  and  not  entered  into  for  the 
purpose  of  an  oppressive  monopoly,  and  that 
the  exclusion  of  the  plaintiff  was  a  reasonable 
regnlation,  in  order  to  carry  this  contract  into 
effect,  that  the  proprietors  of  the  steamboat 
would  be  justified  in  refusing  to  take  the  plain- 
tiff on  boaixl.    Ibid. 

15.  In  an  action  against  the  owner  of  a  stage- 
coach used  for  carrying  passengers,  foran  injuiy 
sustained  by  one  of  the  passengers  b^  the  op- 
settinff  of  the  coach,  the  owner  is  not  liable,  on- 
less  the  injury  of  which  the  plaintiff  coraplaiia 
was  occasioned  by  the  negligence  or  want  of 
proper  skill  or  care  in  the  driver  of  the  carriage, 
in  which  he  and  his  wife  were  passengers;  and 
the  facts  that  the  carriage  was  upset,  and  the 
plain tifPs  wife  injured,  are  prima  facie  eVidence 
that  there  was  carelessness,  or  negligence,  or 
want  of  skill  upon  the  part  of  the  driver;  and 
throws  upon  the  defendant  the  burden  of  proving 
that  the  accident  was  not  occasioned  by  the  dn- 
ver's  fault.    Stokes  y.Sattonstall,  13  Peters,  181. 

16.  It  being  admitted  that  the  carriage  was 
upset  and  the  plaintifTs  wife  injured,  it  is  in- 
cumbent on  the  defendant  to  prove  that  t^®^ 
ver  was  a  person  of  competent  skill,  of  good 
habits,  and  in  every  respect  qualified,  and  soil* 
ably  prepared  for  the  business  in  which  he  was 
engaged;  and  that  he  acted  on  this  occa^ofl 
with  reasonable  skill,  and  with  the  utmost  pio- 
dence  and  caution ;  and  if  the  disaster  in  qu^ 
tion  was  occasioned  by  the  least  negligence,  or 
want  of  skill  or  prudence  on  his  part,  then  the 
defendant  is  liable  in  the  action.     Ibid, 

17.  If  there  was  no  want  of  proper  skill)* 
care,  or  caution'  on  the  part  of^  a  driver  of  i 
stage-coach,  and  the  sta^ge  was  upset  by  thea£t 
of  the  plaintiff  or  his  wife,  in  rashly  and  iipprt>- 
perlv  springing  from  it,  then  the  defendant  is  n* 
liable  to  an  action ;  but  if  the  want  of  prop^f 
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ikill  or  care  of  the  driver  placed  the  passengers 
in  a  state  of  peri),  and  they  had  at  that  time  a 
leajooable  groiuid  for  supposing  that  the  stage 
would  ttpset^  or  that  the  driver  was  inoafiable  of 
managing  his  horses,  the  plaintiff  is  entitled  to 
reoorerj  althoogh  the  jury  may  believe,  from 
the  position  in  which  the  sta^  was  placed  by 
the  negligence  of  the  driver,  the  attempt  of  the 
plaintiff  or  his  wife  to  escape  may  have  increased 
the  peril,  or  even  caused  the  stage  to  upset ; 
and  although  they  may  also  find  tCat  the  plain- 
tiff and  his  wife  would  probably  have  sustained 
little  or  no  injury  had  they  remained  in  the  stage. 
Jhid. 

18.  If  the  driver  was  a  per86n  of  competent 
skill,  and  in  every  respect  qualified  and  suitably 
prepared  for  the  business  in  which  he  was  en- 
gaged, and  the  accident  was  occasioned  by  no 
unit  or  want  of  skill  or  care  on  his  nart,  or  that 
of  the  defendant  or  his  agents,  but  by  physical 
disability  arising  from  extreme  and  unusual  cold, 
which  rendered  him  incapable  for  the  time  to 
do  his  doty;  then  the  owner  of  the  stage  is  not 
liable  in  an  action  for  damages,  for  an  injury 
ftutained  by  a  person  who  was  a  passenger.  Ibia, 


CARTEL. 


The  ship  William  Penn  was  fitted  and  re- 
paired, at  Jamaica,  a  British  possession,  during 
the  war  with  England,  as  a  cartel,  and  an  hypo- 
thecation for  money  borrowed  to  repair  her,  and 
to  enable   her  to  perform  the  voyage.    The 
bolder  of  the  bottomry  proceeded  as^ainst  the 
ship,  after  her  arrival  at  Philadelphia,  for  the 
recovery  of  the  amount  loaned ;  and  the  owners 
pleaded  that  the  hypothecation  was  executecl 
daring  war,  and  the  libellants  were  alien  ene- 
mies.   By  Mr.  Justice  Washington : — The  flag 
of  trace  which  a  cartel  carries,  throws  over  her 
and  those  with  whom  contracts  are  made  for  her 
naTigation,  the  mantle  of  peace.    She  is,  pro 
bsc  vice,  a  neutral  licensed  vessel,  and  all  per- 
sons concerned  in  her  navigation,  upon  the  par- 
ticolar  service  on  which  both  belligerents  have 
employed  her,  are  neutral  in  respect  to  both, 
and  under  the  protection  of  both.    She  cannot 
carry  on  commerce  nnder  the  protection  of  her 
fiag,  because  this  is  not  the  business  for  which 
she  is  employed,  and  for  which  the  immunities 
of  that  flag  were  granted  to  her.    She  is  engaged 
in  a  special  service,  to  carrv  prisoners  from  one 
place  to  another;  and  whilst  so  engaged,  she  is 
under  the  protection  of  both  belligerents,  in  re- 
lation to  ever}'  act,  necessarily  connected  with 
that  service.     It  follows,  that  all  contracts  made 
for  equipping  and  fitting  her  for  this  service,  are 
to  be  considered  as  contracts  made  between 
friends^  and  consequently  ought  to  be  enforced 
in  the  tribunals  of  either  of  the  belligerents,  hav- 
ing jurisdiction  of  the  subject.    The  agreement 
of  the  two  nations  to  make  a  cartel,  amounts  to 
a  license  by  both  to  perform  the  service  in 
which  the  vessel  is  employed,  and  sanctifies  all 
tlie  means  necessary  to  that  en d .    Crawford  et  al. 
V.  TAs  WUlican  Penrij  Peters'  C.  C.  R.  106. 


CASES  CERTIFIED  FROM  THE  CIRCUIT 
COURTS  OF  THE  UNITED  STATES. 

1.  The  law  which  empowers  the  supreme 
court  to  take  cognisance  ot  questions  adjourned 
from  a  circuit  court,  gives  jurisdiction  over  the 
single  point  on  which  the  judoes  were  divided, 
not  over  the  whole  cause.  IVayman  et  al,  v. 
Southard  et  al.,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

2.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.  The  AnU" 
lope,  10  Wheat.  66 ;  6  Cond.  Rep.  30. 

3.  The  supreme  court  has  no  jurisdiction  in  a 
case  in  which  the  judges  of  tne  circuit  court 
have  divided  in  opinion  upon  a  motion  for  a  rule 
to  show  cause  why  the  taxation  of  the  costs 
of  the  marshal  on  an  execution  should  not  be  re- 
versed and  corrected.  Bank  of  the  United  States  v. 
Green  and  others,  6  Peters,  26. 

4.  Where  the  court  is  equally  divided  in 
opinion  upon  a  writ  of  error,  the  judgment  of  the 
inferior  court  is  affirmed.  Etting  v.  The  Sank 
of  the  United  States,  11  Wheat.  59;  6  Cond.  Rep. 
216. 

5.  Where  a  case  is  certified  to  the  supreme 
court  upon  a  division  of  opinion  of  the  judges  of 
the  circuit  court,  and  the  points  upon  which  they 
were  so  divided  are  too  imperfectly  stated  to 
enable  the  supreme  court  to  pronounce  any 
opinion  upon  them  j  it  will  neither  award  a  ve* 
nire  facias  de  novo,  nor  certify  any  opinion  to 
the  court  below,  but  will  merely,  certify  that 
they  are  too  imperfectly  stated.  Perkins  v. 
HarVsExhs.,^c,,  11  Wheat.  237;  6  Cond.  Rep. 
287. 

6.  It  appeared  on  a  certificate  from  the  circuit 
court  of  the  United  States  of  Pennsylvania*  that 
the  judges  of  the  court  were  divided  on  a  mo- 
tion in  arrest  of  judgment.  Held,  that  judgment 
must  be  given  on  the  verdict.  United  States  v. 
Worrall,  2  Dall.  338. 

7.  Where  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the 
circuit  court  having  differed  in  opinion  upon 
questions  of  law  which  arose  on  the  trial  of  the 
cause;  the  supreme  court  cannot  be  called  upon 
to  express  an  opinion  on  the  whole  facts  of  the 
case,  instead  of  upon  particular  points  of  law, 
growing  out  of  the  same.  Adams,  Cunningham 
^  Co.  V.  Jonesj  12  Peters,  207. 

8.  The  intention  of  congress  in  passing  the  act 
authoriicing  a  division  of  opinion  of  the  judges 
of  the  circuit  courts  of  the  United  States  to  be 
certified  to  the  supreme  court  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court,  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion,  and  not  the  whole  cause.  When  a 
certificate  of  division  brings  up  the  whole  cause, 
it  would  be,  if  the  court  should  decide  it,  in 
effect,  the  exercise  of  original,  rather  than  ap- 
pellate jurisdiction.  White  v.  Turk  et  al.,  12  Pe- 
ters, 238. 

9.  This  case  came  up  to  the  supreme  court, 
from  the  circuit  court,  upon  a  division  of  opinion 
between  the  judges  of  the  court.   It  was  decided 
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by  the  supreme  court,  that  the  question  certified 
would  alone  be  considered  3  each  party  being 
left  to  bring  up  the  whole  case  from  the  circuit 
court  by  a  writ  of  error.  O^le  v.  Lcc,  2  Cranch,  33. 

10.  The  question  certified  from  the  circuit 
court  of  North  Carolina  was^  <'  whether  the  act 
of  assembly  (of  North  Carohna,)  entitled,  an  act 
concerning  proving  wills,  and  to  prevent  frauds 
in  the  management  of  intestates'  estates,  passed 
in  1715,  recited  in  the  plea  of  the  defendants, 
was,  under  all  the  circumstances  stated,  and  the 
various  acts  passed  by  the  legislature  of  North 
Carolina,  a  bar  to  this  action."  The  certificate 
stated,  tnat  the  9th  section  of  the  act  had  been 
pleaded  by  the  defendant,  in  bar  to  the  action. 
The  certificate  of  the  division  was  granted  on 
the  motion  of  the  plaintiff,  by  his  counsel ;  and 
at  his  request,  a  statement  of  the  facts,  '^  made 
under  the  direction  of  the  judges,"  was  certified. 
The  certificate,  thus  made  out,  set  forth  all  the 
laws  of  North  Carolina,  which  operated  on  the 
question  certified,  and  stated  the  questions  which 
arose  in  the  cause,  on  which  the  opinions  of  the 
judges  were  divided.  The  court  decided  in 
favour  of  the  plaintiff.  Oadeuj  Adm^r.  of  Cornell^ 
v.  BlacJdedgej  ExW.  of  Sater,  2  Cranch,  272 )  1 
Cond.  Rep.  411. 

11.  Action  in  the  circuit  court  of  Massachu- 
setts, for  the  penalty  of  two  thousand  dollars, 
imposed  by  the  act  of  congress,  prohibiting  the 
slave-trade.  The  defendant  pleaded  the  provi- 
sions of  the  32d  section  of  the  crimes  act  of 
17d%sas  a  limitation  of  the  time  in  which  the 
action  should  be  brought.  "  Upon  the  defence 
under  this  plea,  the  judges  of  the  circuit  court 
were  divided  in  opinion ;  and  the  same  was  cer- 
tified to  the  supreme  court."  Htld^  That  the 
actiMT  was  barred  by  the  statute.  Adams  v. 
Woods.  2  Cranch,  336  j  1  Cond.  Rep.  408. 

12.  The  certincate  of  division  of  opinion  by 
the  judges  of  the  circuit  court  of  Virginia  stated, 
"In  this  cause  it  occurred  as  a  question^  whe- 
ther Hepburn  and  Dundas,  the  plaintiffs  in  this 
cause,  who  are  citizens  and  residents  in  the 
District  of  Columbia,  and  are  so  stated  in  the 
pleadings^  can  maintain  an  action  in  the  supreme 
court  against  the  defendant,  who  is  a  citizen  and 
inhabitant  of  the  district  and  the  commonwealth 
of  Virginia,  and  is  also  stated  so  to  be  in  the 
pleadings :  or  whether,  for  want  of  iurisdiction, 
the  said  suit  ought  to  be  dismissed."  It  was 
certified  that  the  circuit  court  had  no  jurisdiction 
in  the  case.  Hepburn  and  Dundas  v.  Ellzeyy  2 
Cranchf  445;  1  Cond.  Rep.  444. 

13.  This  case  was  certified  from  the  circuit 
court  of  Kentucky,  the  judges  below  having 
differed  in  opinion  upon  the  question,  whether 
the  plaintiff,  a  citizen  of  the  state  of  Kentucky, 
and  so  stated  in  the  pleadings,  could  maintain 
the  suit  against  the  detendant,  a  citizen  and  in- 
habitant of  Virginia,  so  stated  in  the  pleadings, 
upon  the  case  stated  in  the  certificate ,  the  sub- 
p(Bna,  in  a  bill  for  an  injunction,  not  having  been 
served  in  Kentucky.  "Can  the  circuit  court 
entertain  jurisdiction  of  the  cause  *?  If  not,  does 
the  defendant's  answering  the  bill,  without  in- 
sisting upon  the  objection,  that  the  process  was 
not  served  upon  bim  in  Kentucky,  authorize  the 


court  to  entertain  the  cause?"  The  supreme 
court  ordered  it  to  be  certified,  that  the  circuit 
court  had  jurisctiction  of  the  cause.  Logon  v. 
Patrick^  5  Cranch,  2B8]  2  Cond.  Rep.  259. 

14.  This  case  was  certified  from  the  circuit 
court  of  Virginia,  sitting  in  chancery,  in  which 
the  opinions  of  the  judges  of  the  court  were 
opposed  on  the  question,  "whether  the  act  of 
assembly  of  Virginia,  for  the  limitation  of  ac- 
tions, pleaded  by  the  defendant,  was,  under  all 
the  circumstances  stated,  a  bar  to  the  plaintiff's 
demand,  founded  on  a  promissory  note  given  on 
the  21st  day  of  August,  1773."  The  certificate 
contained  a  statement  of  the  facts  agreed  to  by 
the  parties.  The  supreme  court  ordered  it  to  be 
certified  to  the  circuit  court,  "  upon  the  qu^tion 
in  this  case  referred  to  this  court  from  the  circuit 
court,  that  the  treaty  of  peace  with  Great  Briiaixi 
prevented  the  bar  of  the  statute :  and  the  w- 
preme  court  is  also  of  opinion,  that  the  agent 
merely  for  collecting  debts  mentioned  and  de- 
scribed in  the  said  statement  of  facts,  is  not  to 
be  considered  as  a  factor,  within  the  said  act  of 
assembly,  so  as  to  brin^  the  case  within  the 
proviso  ot  the  statute."  By  this,  the  court  is  not 
to  be  understood  as  giving  an  opinion  on  the 
construction  of  the  note,  as  to  the  time  of  pay- 
ment. Hopkirk  V.  Bellj  3  Cianch,  454  j  1  Cood. 
Rep.  595. 

15.  In  this  case,  the  question  certified  was, 
whether  copper  bars,  &c.,  were  not  subject  t» 
certain  duties,  under  certain  acts  of  congress, 
referred  to  in  the  certificate  of  division.  It  was 
certified  they  were  exempt  from  the  duties. 
United  States  v.  Kid  and  Watson,  4  Cranch,  1 :  3 
Cond.  Rep.  1.  S.  P.,  Tfie  United  StaUs  v.  PoUs  £ud 
others,  5  Cranch,  284 ;  2  Cond.  Rep.  259. 

16.  In  this  case,  the  division  of  opinion  of  the 
judges  of  the  circuit  court  of  Pennsylvania  vas 
on  questions  arising  on  a  case  stated  \  and  the 
questions,  with  the  case  as  stated,  were  sent  up 
to  the  supreme  court.  It  was  directed  to  be 
certified  *'  to  the  circuit  court  of  Pennsylvania, 
that  in  the  case  stated  for  the  opinion  of  ihi* 
court  the  plaintiff  is  entited  to  recover  for  a  total 
loss."  Rninelander  v.  The  Ins.  Co.  of  Pemts^- 
vanioj  4  Cranch,  29 ;  2  Cond.  Rep.  13. 

17.  This  case  was  certified  to  the  supreme 
court  from  the  circuit  court  of  the  United  States, 
for  the  district  of  Georgia ;  the  opinion  of  the 
judges  of  that  court  being  opposed,  on  a  motss 
in  arrest  of  judgment,  upon  a  verdict  of  guilty. 
The  record  contained  the  indictment,  and  the 
reasons  filed  in  arrest  of  judgment.  The  supreme 
court  directed  it  to  be  certified  to  the  ctrcoii 
court,  "  that  the  judgment  ought  to  be  arrested, 
for  the  reasons  assigned  in  the  record."  Unitei 
States  V.  Zebulon  Cantrilj  4  Cranch,  167 ;  2  ConJ. 
Rep.  69. 

18.  This  case  was  certified  from  the  circuit 
court  of  Pennsylvania,  the  judges  being  divided 
in  opinion  upon  the  question,  '^  whether,  in  the 
state  of  the  pleadings,  the  judgment  ought  to  be 
rendered  for  the  plaintiffs."  The  supreme  cocit 
said:  —  Judgment,  therefore,  on  the  pleadings 
must  be  rendered  for  the  plaintiffs.  Mr.  Chief 
Justice  Marshall,  who  delivered  the  opinion  of 
the  court,  said :  —  "By  the  twenty-sixui  secioBL 
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of  the  jadiciary  act,  it  is  directed  that  in  cases 
of  this  description  the  court  shall  render  judg- 
ment for  so  much  as  is  due  according  to  equity. 
And  when  the  sum  for  which  judgment  is  to  be 
rendered  is  uncertain,  the  same  shall,  if  either 
of  the  parties  request  it^  be  assessed  by  a  jury. 
In  this  case,  it  is  the  opmion  of  a  majority  of  the 
court,  that  the  judgment  ought  to  be  rendered 
for  BO  much  as  remains  due  of  the  sum  of  one 
hundred  and  seventy  thousand  guilders,  calcu- 
lating interest  thereon  from  the  Ut  of  March, 
1803 :  and  if  either  of  the  parties  request  it,  that 
a  jury  be  empannelled  to  ascertain  the  value  of 
this  sura  in  money  of  the  United  States.'^  United 
States  V.  Gumey  and  others^  4  Cranch,  333  ]  2 
Cond.  Rep.  132. 

19.  This  case  vrats  certified  on  division  of 
opinion  of  the  judges  of  the  circuit  court,  on  a 
motion  in  arrest  of  judgment,  the  question  being 
whether  the  assignee  of  part  of  a  patent-right 
cannot  maintain  an  action  on  the  case  for  a  vio- 
lation of  the  patent-right.    6  Cranch,  324. 

20.  This  case  viras  certified  from  the  circuit 
court  for  the  District  of  Columbia  ^  in  which  case, 
upon  the  argument  of  a  general  demurrer  to  an 
indictment  for  a  libel  on  the  president  and  con- 
gress of  the  United  States,  contained  in  the  Con- 
necticut Courant,  of  the  7tn  of  May,  1806,  charg- 
ing them  with  having,  in  secret,  voted  two  mil- 
lions of  dollars,  as  a  present  to  Bonaparte,  for 
leave  to  make  a  treaty  with  Spain  j  the  judges 
of  that  court  were  divided  in  opinion,  whether 
the  circuit  court  of  the  United  States  had  a  com- 
mon law  jurisdiction  in  cases  of  libel.  United 
States  V.  Hudson  and  Goodwin,  7  Cranch,  32 ;  2 
Cond.  Rep.  405. 

21.  In  this  case,  the  (question  certified,  on 
which  the  judges  of  the  circuit  were  divided  in 
opinion^  was,  whether  a  writ  of  habere  facias 
possessionem  should  be  issued :  the  defendant, 
in  the  circuit  court  of  Maryland,  naving  obtained, 
in  a  state  court,  an  order  lor  an  injunction  to  stay 
the  proceedings  in  the  circuit  court.  The  supreme 
court  directed  that  the  writ  be  issued.  M^Kim 
V.  Voorhiesj  7  Cranch,  279  ^  2  Cond.  Rep.  492. 

22.  The  defendant  was  indicted  in  the  circuit 
court  of  Vermont,  under  the  embargo  laws,  for 
loading  carriages  with  pearl-ashes,  with  intent 
to  export  them.  The  jury  found  him  guilty: 
and  that  the  ashes  were  worth  two  hundred  ana 
eighty  dollars.  The  defendant  moved  in  arrest 
of  jadgment,  for  defect  in  the  finding^  and  on 
the  question  presented  by  the  motion^  the  judges 
were  divided  in  opinion;  which  division  was 
certified  to  the  supreme  court.  United  States  v. 
John  Tyler,  7  Cranch,  235 :  2  Cond.  Rep.  492. 

23.  This  case  came  up  from  the  circuit  court 
of  Ohio,  upon  a  certificate,  stating  that  the  judges 
of  that  court  were  divided  in  opinion  upon  the 
question,  whether  that  court  had  power  to  issue 
a  mandamus  to  the  register  of  a  land  ofiSce  in 
Ohio,  commanding  him  to  issue  a  final  certificate 
of  purchase  to  the  plaintifi*,  for  certain  lands  in 
that  state.  M'lntire  v.  Wood,  7  Cranch,  504 ; 
2  Cond.  Rep.  588. 

24.  This  case  was  certified  from  the  circuit 
court  of  the  district  of  Vermont,  in  which,  upon 
an  action  of  ejectment  brought  by  the  town  of 
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Pawlet,  to  recover  possession  of  the  slebe  lot, 
as  it  was  called,  in  that  town,  the  judges  were 
opposed  in  opinion  upon  the  question,  ^'whe- 
ther judgment  should  oe  rendered  for  the  plain- 
tiffs or  the  defendant,  upon  a  verdict  found, 
subject  to  the  opinion  of  the  court,  upon  a  case 
stated."  The  case  stated  was  sent  up  in  the 
record.  It  was  certified  to  the  circuit  court,  "  on 
the  whole,  the  opinion  of  a  majority  of  the  cx)urt 
is,  that  upKon  the  special  statement  of  facts  by 
the  parties,  judgment  ought  to  pass  for  the  plain- 
tiffs." The  Town  of  Pawlet  v.  Daniel  Clarke 
and  others,  9  Cranch,  292 ;  3  Cond.  Rep.  408. 

25.  This  case  was  certified  from  the  circuit 
court  for  the  district  of  New  York,  in  which  the 
judges  of  that  court  were  divided  in  opinion 
upon  ten  questions  of  law,  arisinff  out  of  a  spe- 
cial verdict.  The  record  stated  the  pleadings  in 
an  action  of  debt,  brought  by  the  United  States 
against  the  defenaant^  late  marshal  of  the  United 
States,  and  his  sureties  ]  and  set  forth  the  con- 
dition of  the  bond.  It  contained  the  special  ver- 
dict, in  which  certain  questions  as  to  toe  law,  on 
the  facts  found,  were  submitted  to  the  court. 
The  case  was,  on  being  first  brought  up,  re- 
manded by  the  supreme  court,  on  the  ground 
that  the  questions  on  which  the  judges  of  the 
court  were  divided,  were  imperfectly  stated.  It 
came  back  with  a  certificate,  that  '*  the  opinions 
of  the  judges  of  the  circuit  court  were  divided 
on  ten  questions  arising  on  the  said  special  ver- 
dict;" which  questions  were  set  forth.  The 
opinion  of  the  supreme  court  was  certified  to  the 
circuit  court.  United  States  v.  Giles  and  others, 
9  Cranch,  212;  3  Cond.  Rep.  377. 

26.  This  case  was  certified  from  the  circuit 
court  of  the  United  States,  for  the  district  of 
Vermont;  the  judges  of  the  court  being  divided 
in  opinion,  as  to  the  constitutionality  of  the  act 
of  congress,  to  prohibit  trading  with  the  enemy ; 
the  defendant  being  indicted  and  convicted  on 
that  statute,  for  attempting  to  transport  <<fat 
cattle,  whicn  were  then  ana  there  munitions  of 
war,"  from  Vermont  to  Canada.  A  motion  was 
made  in  arrest  of  judgment,  because  fat  cattle 
were  neither  provisions  nor  munitions  of  war, 
within  the  meaning  of  the  statute.  On  this 
motion,  the  judges  were  divided  in  opinion.  It 
was  directed  to  be  certified,  that  fat  cattle  were 
munitions  of  war,  within  the  meaning  of  the  act. 
United  States  v.  Job  L.  Barber,  9  Cranch,  243 ;  8 
Cond.  Rep.  405. 

27.  The  question  on  which  the  judges  of  the 
circuit  court  divided  in  opinion,  and  which  was 
certified  to  the  supreme  court,  was,  whether  fat 
cattle  are  "munitions  of  war,"  and  'driving 
them,"  transportation,  under  the  act  of  congress, 
United  States  v.  Sheldon,  2  Wheat.  119;  4  Cond. 
Rep.  62. 

28.  The  ouestion  certified  to  the  supreme 
court,  from  the  circuit  court  of  West  Tennessee, 
was  on  the  construction  of  the  act  of  the  legis- 
lature of  Tennessee,  relative  to  possession  of 
lands.  Patton^s  Lessee  v.  Easton,  1  Wheat.  476 ; 
3  Cond.  Rep.  631. 

29.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
on  a  certificate  of  division  of  opmion  of  the 
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judges  of  thd  circuit  court,  for  the  District  of 
Columbia.  The  appellate  jurisdiction  extends 
only  to  the  final  judgment  and  decrees  of  that 
court.  Rossy.  TripUttj  3  Wheat.  600;  4  Cbnd. 
Rep.  351. 

30.  An  action  of  debt  was  brought  in  the  cir- 
cuit court  of  Rhode  Island,  on  a  bond,  that  I.  S. 
should  continue  and  be  a  true  prisoner ;  and  the 
defendants  pleaded  a  discharge,  under  the  law 
of  the  state,  for  the  relief  of  poor  debtors.  The 
plaintiff  replied,  that  I.  S.  did  not  remain  a  true 
prisoner,  and  that  the  dischai|^  was  fraudulently 
obtainea;  to  which  replication  the  defendants 
demurred.  The  judges  of  the  circuit  court  were 
divided  in  opinion^  on  the  sufficiency  of  the 
replication ;  and  this  division  wais  certified  to  the 
supreme  court.  The  court  ordered  it  to  be  cer- 
\medy  that  the  replication  was  insufficient  to 
avoid  the  plea  of  tne  defendants.  Ammidan  v. 
Smith  et  at.j  1  Wheat.  447 ;  3  Cond.  Rep.  619. 

31.  The  defendant  was  indicted  for  murder, 
in  the  circuit  court  of  Massachusetts,  under  the 
eighth  section  of  the  act  of  congress  of  30th 
April,  1790.  The  offence  was  committed  on 
board  a  vessel  of  the  United  States,  lying  in  the 
harbour  of  Boston.  The  jury  found  the  defend- 
ant guilty ;  and  upon  the  facts  being  stated,  a 
motion  ior  a  new  trial  was  made ;  on  the  ques- 
tions arising  on  which  motion,  the  judges  of  the 
circuit  court  were  divided  in  opinion.  The  ques- 
tions were  as  to  the  jurisdiction  of  the  court 
orer  the  offence ;  and  whether  the  state  courts 
of  Massachusetts  had  not  jurisdiction  of  the 
offence.  The  supreme  court  directed  it  to  be 
certified,  that  the  circuit  court  had  not  jurisdic- 
tion of  the  offence.  United  States  v.  Bevansj  3 
Wheat.  336^  4  Cond.  Rep.  275. 

32.  In  this  case,  it  was  certified  to  the  su- 
preme court  that  the  judges  of  the  circuit  court 
of  Virginia  were  opposed  in  opinion,  whether 
the  plaintiffs,  the  devisees  under  the  will  of 
Silas  Hart,  wCre  capable  of  taking  under  the 
will.  The  will  of  Silas  Hart,  under  which  the 
question  arose,  was  certified,  with  the  oueetion 
on  which  the  circuit  court  was  divided.  The 
court  directed  it  to  be  certified,  that  the  devisees 
wete  incapable  of  tak i ng.  Trustees  of  the  Philor 
delphia  Baptist  Association  v.  Norths  ExWs.j  4 
Wheat.  1 ;  4  Cond.  Rep.  371: 

33.  The  question  referred  to  the  supreme 
court,  by  a  certificate  of  division  between  the 
judges  of  the  circuit  court,  on  facts  stated  by  the 
court,  was,  whether  the  circuit  court  of  Kentucky 
coula  take  jurisdiction  of  a  case,  when  one  of 
the  grants  for  the  land  in  controversy  was  issued 
out  by  the  state  of  Virginia,  the  other  by  the 
state  of  Kentucky,  both  grants  being  founded 
upon  warrants  and  locations  made  under  the 
kws  of  Virginia.  Colson  v.  Leuns,  2  Wheat. 
877;  4  Cond.  Rep.  168.  ' 

34.  An  action  was  brought  on  two  promissory 
notes,  made  in  New  York,  on  the  22d  of  March. 
1811,  against  the  maker.  The  defendant  pleaded 
his  discharge  under  the  insolvent  laws  of  New 
York,  averring  his  compliance  with  the  law,  and 
a  certificate  of  his  discharge  under  the  act  of  the 
3d  of  April,  1811.    Four  questions  arose  in  this 
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New  York  were  divided  in  opinion :  1.  Whether, 
since  the  adoption  of  the  constitution,  the  powei 
to  pass  a  bankrupt  law  is  not  exclusivelv  in  con- 
gress. 2.  Whether  the  act  of  New  York  is  s 
bankrupt  act,  within  the  meaning  of  the  consh- 
tution  of  the  United  States.  3.  Whether  the 
act  of  New  York,  of  1811,  impairs  the  obligation 
of  contracts.  4.  Whether  the  plea  of  the  dis- 
char^,  in  bar,  is  a  good  plea.  The  judges  of 
the  circuit  court  were  opposed  in  opinion ;  and  on 
motion  of  the  plaintiflPs  counsel,  the  questions 
were  certified  to  the  supreme  court  for  their  final 
decision.  The  court  oniered  it  to  be  certified, 
that  since  the  adoption  of  the  constitution  of  the 
United  States,  a  state  has  authority  to  jpass  t 
bankrupt  law,  provided  the  law  does  not  iiD[air 
the  obligation  of  contracts,  within  the  meaning 
of  the  con.«titution,  and  provided  there  be  do  act 
of  congress  in  force  to  establish  a  uniform  systeoi 
of  bankruptcy,  conflicting  with  such  law ;  and 
that  the  act  of  New  York,  so  far  as  it  attempts 
to  discharge  the  contract  sued  upon,  is  a  law 
violating  the  obligation  of  contracts.  Sturps  t. 
Crovminshield,  4  Wheat.  122;  4  Cond.  Ren.  410. 

35.  The  facts  of  the  case  being  found  by  a 
special  verdict,  and  the  judges  being  divided  in 
opinion  on  questions  arising  on  the  verdict,  the 
questions  were  certified  to  the  supreme  coort. 
SomrvilWs  ExWs.  v.  HamUton,  4  Wheat.  230; 
4  Cond.  Rep.  436. 

36.  The  difference  of  opinion  of  the  judges 
of  the  circuit  court  of  Delaware,  was,  \rbelner 
certain  depositions  taken  under  a  commissioD 
issued  from  the  circuit  court  of  Delaware,  could 
be  read  in  evidence.  This  difference  was  certi- 
fied to  the  supreme  court,  and  the  question  de- 
cided. Sergeanfs  Lessee  v.  Biddle  et  a.,  4  Wheat. 
508;  4  Cond.  Rep.  522. 

37.  On  an  indictment  for  manslaughter^  the 
defendant  was  found  guilty,  subject  to  the  opinion 
of  the  court,  whether  the  circuit  court  of  Penn- 
sylvania had  jurisdiction  in  a  case  where  the 
offence  was  committed  on  board  an  American 
ship,  lying  in  the  river  Tigris,  off  Whampoa^jn 
the  empire  of  China.  On  the  Question  of  joris- 
diction  the  judges  were  divided  in  opinion,  and 
the  division  was  certified  to  the  supreme  coort, 
and  was  decided  in  favour  of  the  defendant. 
United  States  v.  Wiltherger,  5  Wheat.  76 ;  4  Cond. 
Rep.  593. 

38.  The  jury  found  a  special  verdict,  in  the 
circuit  court  of  Virginia,  on  a  trial  of  an  indict- 
ment for  piracy ;  and  on  a  motion  to  arrest  die 
jud^ent,  the  questioni  whether  the  act  charged 
against  the  defendant,  and  found  by  the  jur?: 
was  a  piracy  by  the  law  of  nations,  so  as  to  be 
punishable  under  the  act  of  congress  of  the  3d 
of  March,  1819,  was  presented,  and  the  judges 
of  the  circuit  court  were  divided  in  opinion ;  and 
thereupon,  the  question  was  certified  to  the  so- 
preme  court,  tfnited  States  v.  Smithy  5  Wheat. 
153;  4  Cond.  Rep.  619. 

39.  The  prisoners  were  found  guilty  in  the  cir- 
cuit court  of  Massachusetts,  for  murder  on  the 
high  seas,  out  of  the  iurisdiction  of  a  particoitf 
state.  Tne  counsel  of  the  prisoners  moved  tb« 
court  for  a  new  trial,  on  the  ground  of  the  ntis* 
direction  by  the  court  on  points  of  law  vhici 
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during  ttie  trial.  The  judged  of  the  court 
lieing  opposed  in  opinion  upon  queetions  pre- 
sented with  the  motion,  the  indictment  and  a 
itatement  of  the  evidence  were  certified  to  the 
supreme  court.  Untied  States  t.  Holwus  el  oL, 
6  Wheat.  412 :  5  Cond.  Rep.  708. 

40.  The  defendant  was  indicted  in  the  circuit 
court  of  South  Carolina,  charging  him  with 
wickedly  and  maliciously  conc^ing  a  murder 
committed  on  the  high  seas,  of  which  he  had 
knowledge.  The  judge  charged  the  jury,  that 
the  concealment,  under  the  circumstances,  was 
sufficient  to  convict  the  defendant,  and  the  jury 
found  him  guilty.  On  a  motion  to  arrest  the 
judgment,  and  for  a  new  trial,  the  judges  were 
opfMsed  in  opinion  on  the  motion,  which  was 
certified  to  the  supreme  court  The  supreme 
oourt  said,  A  motion  for  a  new  trial  is  not  a  part 
of  the  proceedings  of  the  case.  The  question 
must  be  one  which  arises  in  a  cause  depending 
before  the  court,  relative  to  a  proceeding  belong- 
ing to  the  cause.  A  motion  lor  a  new  trial  has 
never  before  been  brought  to  this  court  on  a  di- 
Tisbn  of  opinion  in  the  circuit  court.  United 
States  V.  Daniely  6  Wheat.  642 ;  5  Cond.  Bep. 
170. 

41.  On  a  trial  of  a  writ  of  ri^t  in  the  circuit 
eourt  of  Kentucky,  the  judges  of  the  court  dif- 
fered in  opinion  on  questions  as  to  the  constitu- 
tionalitjT  of  certain  laws  of  Kentucky,  giving  to 
cpccupying  claimants  of  land  the  value  of  their 
improvements.  The  questions  were  certified  to 
tiie  supreme  court.  Green  t.  Biddle^  8  Wheat. 
1 ;  5  Cond.  Rep.  369. 

42.  The  question  certified  from  the  circuit 
court  of  Maiyland,  in  this  case,  was  on  a  motion 
to  instruct  tlie  jury,  that,  on  the  whole  evidence. 
the  plaintiffs  cannot  sustain  their  demand.  All 
the  e?idence  given  on  the  trial  of  the  cause  was 
before  the  supreme  court.  The  supreme  eourt 
certified  their  opinion  to  the  circuit  court.  WU- 
Unks  V.  Holling^wortkj  6  Wheat  240 ',  6  Cond. 
Bep.  79. 

43.  A  special  verdict  was  found  by  the  jury, 
and  the  court  divided  in  opinion  upon  a  (Question 
of  law  which  arose  upon  it ;  which  division  was 
certified  to  the  supreme  court.  The  court  de- 
cided that  judgment  on  the  special  verdict  should 
be  given  for  the  plaintii^  and  directed  a  certifi- 
cate for  the  plaintiffs.  Society  for  the  Fropamr' 
ium  of  the  Gospel,  ^c,  v.  The  Town  of  ifew 
AaoefkS  Wheat.  464 ;  5  Cbnd.  Rep.  489. 

44.  This  cause  came  up  from  the  circuit  court 
for  the  southern  district  of  New  York,  upon  a 
certificate  of  division  of  opinion  of  Jhe  judges 
of  that  court.  The  prisoner,  Perez,  was  put  on 
his  trial  for  a  capital  offence ;  and  the  jury  being 
unable  to  agree,  was  discharged  without  giving 
a  Tenlict,  without  the  consent  of  the  counsel  ol 
the  United  States  or  of  the  prisoner's  counsel. 
The  counsel  claimed  the  right  of  thd  defendant 
to  his  discharge,  and  the  court  divided  in  opi- 
nion on  the  motion  to  discharge  him;  which  divi- 
sion was  certified  to  (he  supreme  court.  The  eourt 
directed  it  to  be  certified,  that  the  discbarge  of  the 
jury  for  not  agreeing,  constitutes  no  bar  to  further 
proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  being  again  put  on  his  trial.  i7nt/ed 


States  V.  Perez,  9  Wheat.  579;   5  Cond.  Rep. 
689. 

45.  It  was  certified  to  the  circuit  court  in  this 
case,  that  an  insolvent  debtor,  who  has  received 
his  aischaivre  under  a  state  insolvent  law,  is  not 
entitled  to  be  discharged  from  execution  at  the 
suit  of  the  United  States.  United  States  v.  WU* 
son,  8  Wheat.  253 ;  5  Cond.  Rep.  432. 

46.  This  was  a  6ase  certified  from  the  circuit 
court  of  New  Jersey.  The  question  on  which 
the  court  was  divided  was,  whether,  on  the  spe- 
cial pleadings  and  demurrer,  an  alteration  in  the 
bond  of  a  collector  of  taxes^  made  without  thi9 
knowledge  of  his  surety,  by  which  the  collector 
was  appointed  for  nine  instead  of  eight  town- 
ships, discharged  the  surety  from  liability  for 
taxes  eollected  after  the  alteration  was  made. 
Miller  Y.SUwart,  9  Wheat.  680;  5  Cond.  Rep. 
7«7. 

47.  This  cause  was  certified  from  the  circuit 
court  of  the  district  of  Kentucky,  upon  a  divi- 
sion of  opinion  between  the  judges  ot  that  court, 
on  sevenil  questions  which  occurred,  on  a  mo- 
tion made  by  the  plaintiff,  to  quash  the  marshal's 
return  on  an  execution  issued  on  a  judgment 
obtained  in  that  court  on  a  replevin  bond ;  and 
also  to  quash  the  replevin  bond  taken  on  the 
execution,  for  the  causes  assigned  in  the  motion. 
The  court  divided  in  opinion  on  the  points  stated 
in  the  motion,  and  the  same  were  certified  to 
the  supreme  court.  Wynum  et  al.y.  Southard, 
10  Wheat.  1 ;  6  Cond.  Rep.  1. 

48.  The  judges  of  the  circuit  court  of  Vir- 
ginia were  divided  in  opinion  on  a  motion,  by 
the  counsel  of  the  defenaant,  for  a  new  trial,  on 
an  indictment  against  the  defendant  for  destroy- 
ing a  vessel.  With  intent  to  injure  the  under- 
writers. Certain  instructions  were  given  by  the 
circuit  court,  upon  which  the  jury  found  the  de- 
fondant  guilty.  The  judges  of  the  court  were 
divided  in  opmion  on  the  motion,  and  the  same 
was  certified  to  the  supreme  court.  The  court 
ordered  it  to  be  certified  to  the  circuit  court^  that 
the  points  were  correctly  decided  by  the  circuit 
court.  United  States  y,Amedy,  11  Wheat.  392; 
6  Cond.  Rep.  362. 

49.  The  defendants,  Kelly  and  others,  were 
mdicted  in  the  circuit  court  of  Pennsylvania,  for 
feloniously  endeavouring  to  make  a  revolt  on  the 
high  seas,  on  board  of  a  merchant  vessel  of  the 
United  Slates.  They  were  found  guilty;  and 
their  counsel  moved  to  arrest  the  judgment,  on 
the  gronnd,  '^that  the  act  of  congress  does  not 
define  the  offence  of  making  a  revolt,  and  that  it 
was  not  competent  to  the  court  to  give  a  judicial 
definition  of  a  crime  heretofore  unknown."  The 
opinions  of  the  judges  of  the  circuit  court  were 
divided  on  this  motion,  and  the  same  was  certi- 
fied to  the  supreme  court.  United  Stales  v.  Kelly 
et  (d.,  11  Wheat.  417;  6  Cond.  Rep.  370. 

50.  The  jury  having  found  a  verdict  of  guilty, 
against  the  defendant,  for  offering  violence  to 
the  person  of  the  charg^  d'affaires  of  Spain,  his 
counsel  moved  to  arrest  the  judgment,  on  the 
gronnd,  ''that  the  circuit  court  has  not  jurisdic- 
tion of  the  matter,  inasmuch  as  it  is  a  case  af- 
fecting an  ambassador  or  other  public  minister.'' 
The  opinions  of  the  judges  being  opposed  on 
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this  point,  the  disagreement  was  certified  to  the 
supreme  court.  The  court  ordered  it  certified  to 
the  circuit  court,  that  it  had  jurisdiction  of  the 
case.  United  States  y,  Ortega^  11  Wheat.  467; 
6  Cond.  Rep.  394. 

51 .  An  action  of  general  indebitatus  assumpsit 
was  brought  in  the  circuit  court  of  Ohio,  for  work, 
labour  and  services  in  exploring  and  surveying 
lands,  showing  and  selling  them,  investigating 
titles,  and  psLying  taxes,  &c.  The  plaintin  also 
filed  an  additional  bill  of  particulars,  stating  other 
services.    The   jury  found  a  verdict  for  the 

Elaintiff,  '^if,  on  points  reserved,  the  court  should 
e  of  opinion  that  the  law  is  for  the  plaintiff;  if 
not,  for  the  defendant.''  The  opinions  of  the 
judges  being  opposed,  the  cause  was  removed  to 
the  supreme  court,  upon  a  certificate  of  disagree- 
ment upon  points  stated,  and  the  special  ver- 
dict. The  points  were,  that  the  whole  evidence 
and  certain  letters,  show  a  subsisting  and  open 
agreement  at  the  time  of  action  brought ;  tnat 
the  whole  evidence  constitutes  a  special  agree- 
ment^ &c.;  that  the  plaintiff  cannot  recover  on 
two  Items  of  the  account,  &c.  The  supreme 
court  held  the  points  imperfectly  stated,  and  re- 
fused to  give  a  certificate  of  their  opinion.  Per- 
kins  Y.HarVs  ExW,j  11  Wheat.  237;  6  Cond. 
Rep.  287. 

52.  The  certificate  stated,  that  the  plaintiff, 
to  maintain  his  action,  offered  in  evidence  a  pa- 
tent, purporting  to  be  a  grant  in  due  form  of 
law  to  one  Basil  Jones,  for  seven  thousand  three 
hmidred  acres  of  land,  including  the  premises  in 
question;  and  also  the  warrant  of  survey  on 
which  the  tract  of  land  was  surveyed  and  laid 
off;  and  the  minutes  of  the  court  which  granted 
the  warrant.  The  defendant  objected  to  the 
grant  going  to  the  jury,  affirming  the  same  to  be 
void  in  law ;  inasmucn  as  no  grant  could  issue, 
under  the  laws  of  the  state,  for  so  great  a  num- 
ber of  acres  as  are  comprised  in  the  grant.  On 
this  question  the  court  was  divided,  and  the 
division  was  certified  to  the  supreme  court. 
The  court  directed  it  to  be  certified  to  the  circuit 
court,  that  the  laws  of  Georgia^  at  the  time  the 
grant  was  issued,  did  not  prohibit  the  issuing  a 
patent  to  any  person  for  more  than  one  thousand 
acres  of  land,  &c.  Patterson  v.  Winn^  1 1  Wheat. 
380 ;  6  Cond.  Rep.  355. 

53.  This  case  came  up  on  a  certificate  of  di- 
vision of  opinion  of  the  judges  of  the  circuit 
court  for  Kentucky,  to  <]nash  the  return  of  the 
marshal,  upon  a  venditioni  exponas,  issued  in 
the  case.  The  court  ordered  it  to  be  certified, 
that  the  return  of  the  marshal  was  insufiicient, 
and  should  be  quashed.  Bank  of  the  United 
StaUsy,Halstead,  10  Wheat.  51;  6  Cond.  Rep. 
221. 

54.  An  action  was  instituted  in  the  circuit 
court  of  Georgia,  by  the  postmaster-general, 
against  the  defendant,  a  postmaster  at  Savannah, 
on  a  bond  executed  by  him  to  the  postmaster- 
general,  for  the  recovery  of  a  sum  of  money 
which  came  into  his  hands  as  postmaster.  It 
was  pleaded^  that  the  circuit  court  had  not  Juris- 
diction, as  "  It  was  not  a  suit  in  which  the  United 
States  was  a  party ;  nor  the  debt  declared  as  one 
contracted,  authorized,  or  arising  under  a  law  of 


the  United  States,  and  on  which  jurisdiction  had 
been  given  to  the  court."  On  the  argument  of 
the  case,  the  opinions  of  the  judges  of  the  conrt 
were  opposed  on  the  question  of  jurisdiction; 
and  it  was  certified  to  the  supreme  court.  It 
was  certified  that  the  circuit  court  had  joris- 
diction  of  the  case.  The  Postmaster-Generd  v. 
Earlyj  12  Wheat.  136;  6  Cond.  Rep.  480. 

55.  In  this  case,  the  judges  of  the  circuit  conrt 
of  West  Tennessee,  after  a  judgment  rendered 
in  the  court,  dividea  in  opinion  as  to  the  amount 
of  the  surety  bond  to  be  given  by  the  party  who 
applied  for  a  writ  of  error :  whereupon  the  di- 
vision was  certified  to  the  supreme  court.  The 
conrt  were  of  opinion,  that  it  nad  no  jurisdiction 
of  the  question  on  which  the  opinions  of  the 
judges  of  the  circuit  court  were  opposed;  the 
division  of  opinion  having  arisen  after  a  decision 
of  the  cause,  in  the  court  below.  It  was  certi- 
fied accordingly  to  the  circuit  court.  Devereauz 
V.  Marfj  12  Wheal.  212 ;  6  Cond.  Rep.  522. 

56.  In  this  case,  an  action  of  debt  was  brought 
in  the  circuit  court  of  Rhode  Island,  on  two 
bonds  given,  conditioned  that  N.  H.  should  re- 
main a  trne  prisoner  within  the  limits  of  the 
prison.  The  defendant  pleaded  a  discharge 
Irom  imprisonment  by  an  act  of  the  legislatore 
of  Rhode  Island .  The  j  udges  of  the  circuit  conrt 
were  opposed  in  opinion,  as  to  the  validity  of  the 
discharge;  and  the  same  was  certified  to  the 
supreme  court.  Mason  v.  Haile,  12  Wheat.  370; 
6  Cond.  Rep.  535. 

57.  The  question  before  the  court,  on  a  ceiti* 
ficate  of  division  of  opinion  of  the  circuit  conrt 
of  Massachusetts,  was.  whether  two  or  more 
persons,  jointly  chargea  in  the  same  indictment 
with  a  capital  offence,  have  a  right  to  serer  in 
their  trials,  the  counsel  of  the  United  States 
objecting  thereto ;  or  whether  it  is  a  matter  to  he 
allowed  in  the  discretion  of  the  court.  The 
court  ordered  it  to  be  certified  to  the  circuit 
court,  that  it  was  a  matter  w*ithin  the  discretion 
of  the  court.  United  States  v.  Merchant  and  Cd- 
son,  12  Wheat.  480;  6  Cond.  Rep.  588. 

58.  A  case  was  stated  for  the  opinion  of  the 
court,  in  the  circuit  court  of  the  southern  district 
of  New  York,  in  an  action  against  the  endorsers 
of  a  bill  of  exchange,  which  had  been  paid  for 
their  honour ;  and  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  on 
the  case  so  stated.  The  judges  of  the  court 
were  divided  in  opinion  on  the  following  points: 
1.  Whether  the  letters  offered  in  evidence  by  the 
defendants,  and  objected  to,  ou^ht  to  have  been 
admitted.  2.  Whether  the  plaintiff  had  a  right, 
under  the  circumstances,  to  accept  and  pay  the 
bill  upon  which  suit  was  brought  for  the  honour 
of  the  defendants ;  and  is  entitled  to  reooTer  the 
amount  with  interest,  charges,  &c.  These  points 
were  directed  to  be  certified  to  the  supreme 
court ;  and  the  whole  of  the  case  stated  came  np 
with  the  certificate  of  division.  The  court  di- 
rected it  to  be  certified  to  the  circuit  court,  thtt 
the  plaintiff  had  a  risht,  under  the  circumstanc^ 
to  accept  and  pay  the  bill  in  question,  under  the 
protest,  for  the  honour  of  the  defendants;  aodfl 
entitled  to  recover  the  amount  with  damages  and 
interest.    Konig  v.  Bayard  tt  d.,  1  Peters,  25^ 
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59.  An  action  was  instituted  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of 
New  York,  against  the  drawer,  upon  nine  several 
hUlB  of  exchange,  and  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court,  on 
a  case  agreed.  The  judges  of  the  drcuit  court 
being  divided  in  opinion  upon  certain  points,  the 
same  were  certified  to  the  supreme  court.  The 
case  stated  formed  a  part  of  the  record  sent  up  to 
the  supreme  court.  The  supreme  court  directed 
the  opmion  of  the  court  to  oe  certified  on  each 
of  the  points  on  which  the  judges  of  «he  circuit 
court  had  been  divided  in  opinion ;  and  which 
were  argued  before  it.  Sckimmelpennich  etd.y. 
Bayard  et  d.,  1  Peters,  264. 

60.  This  case  came  before  the  court  on  a 
eertificate  of  a  division  of  opinion  between  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York ;  the  court  having  divided  in 
opinioQ  on  a  motion  for  execution,  after  a  verdict 
asainst  the  sureties  of  a  postmaster,  for  the 
j>aintiff.  The  circuit  court  directed* the  ques- 
tions which  arose  on  the  motion,  and  on  which 
they  had  differed,  to  be  certified  to  the  supreme 
court.  Dox  et  ci.  v.  The  Pfistnuater'Gtneral,  1 
PeteiB,  318. 

61.  The  facts  of  the  case  were  agreed  by  the 
counsel  for  the  plaintiff  and  defendant ;  and  the 
agreed  case  was  stated  in  the  record.  The 
judges  of  the  circuit  court  of  Rhode  Island  having 
divided  in  opinion  upon  the  case,  the  same  was 
certified  to  the  supreme  court  for  decision.  The 
court  directed  it  to  be  certified  that  the  phiintiff 
was  entitled  to  recover  upon  the  facts  agreed  in 
the  case,  and  that  judgment  ou^ht  to  to  given 
for  the  plaintiff.  Gardner  v.  CcUtns,  2  Peters,  68. 

62.  An  action  was  instituted  in  the  circuit 
court  of  Kentucky  on  a  promissory  note  by  the 
Bank  of  the  United  States,  and  the  defendants 
filed  a  plea  setting  forth  circumstances  which 
brought  up  the  question  of  usury  in  the  discount- 
ing of  the  note.  The  plaintifis  demurred,  and 
the  judges  of  the  circuit  court  differed  in  opinion 
on  the  questions  raised  by  the  pleadings:  1. 
Whether  the  facts  set  forth  in  the  pleanuide 
out  a  case  of  usury.  2.  Whether,  if  there  was 
usury  in  the  case,  the  note  is  invalid,  so  that  no 
recovery  can  be  had  thereon.  3.  Whether,  if  not 
wholly  void,  a  part  of  the  note  can  be  recovered. 
Bank  of  the  United  States  v.  Owens  and  oihersj  2 
Peters,  527. 

63.  Action  on  a  bill  of  exchange.  A  judgment 
was  confessed  on  a  case  stated,  subject  to  the 
opinion  of  the  court,  whether  the  court  had  juris- 
diction of  the  suit.  The  judges  differed  in  opmion, 
and  the  question  on  which  they  divided  was  cer- 
tified to  the  supreme  court.  Buckner  v.  Finley 
and  Van  Lear,  2  Peters,  586. 

64.  A  writ  of  right  was  brought  in  the  circoit 
court  of  the  southern  district  of  New  York^  and 
the  judges  of  the  court  were  opposed  in  opmion 
on  Questions  presented  in  the  trial  of  the  cause, 
on  tiie  pleadings  and  on  the  merits.  The  record 
contained  all  the  pleadings  and  the  evidence 
given  on  the  trial ;  and  the  questions  on  which 
the  judges  were  opposed  were  certified  to  the 
supreme  court.  Inglis  v.  Tke  Trustees  of  the 
Sathr's  Snug  Harbour,  3  Peters,  99. 
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65.  The  questions  on  which  the  judges  of  the 
circuit  court  of  North  Carolina  were  opposed  in 
opinion,  arose  in  an  action  instituted  against  the 
defendant,  to  recover  damages  for  neglecting  to 
institute  a  suit  against  the  endorser  of  a  promis- 
sory note,  until  after  the  remedy  was  barred  by 
the  statute  of  hmitations.  The  question  certified 
to  the  supreme  court  arose  on  the  finding  of  the 
jury  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  whether  the  statute  of  limitations  was 
not  a  bar  to  the  plaintiff's  action  against  the  de- 
fendant. Wilcox  et  oZ.  V.  The  ExWs.  of  Plummety 
4  Peters,  172. 

66.  On  inspecting  the  record,  it  was  perceived 
that  the  judges  of  the  circuit  court  of  Rhode 
Island,  instead  of  dividing  on  one  or  more  points, 
had  divided  on  the  whole  case,  and  had  directed 
the  whole  case  to  be  certified  to  the  supreme 
court.  Considering  this  as  irregular,  the  supreme 
court  directed  the  cause  to  be  remanded  to  the 
circuit  court,  that  further  proceedings  may  be 
had  therein  according  to  law.  Saunders  v.  Gouldj 
4  Peters.  392. 

67.  Tnis  case  was  certified  from  the  circuit 
court  of  Vermont,  the  judges  of  that  court  being 
opposed  in  opinion  on  three  questions.  1.  Whe- 
tner  the  plaintiffs  have  shown  that  they  have  a 
right  to  hold  lands:  2.  Whether  the  plaintiffs 
are  barred  by  certain  statutes  of  limitations  of 
covenant :  3.  Whether  the  plaintiffs  are  entitled, 
and  for  how  long,  to  recover  mesne  profits.  These 
questions  arose  on  an  agreed  case,  in  which  all 
the  matters  in  the  cause  were  stated.  The  su- 
preme court  directed  it  to  be  certified  to  the 
circuit  court :  1.  That  the  plaintiffs  had  a  right 
to  hold  lands,  and  especially  the  lands  in  contro- 
versy :  2.  That  the  plaintiffs  are  not  barred  by 
the  statutes  of  limitations :  3.  That  no  mesne 
profits  can  be  recovered,  unless  the  parties,  plain- 
tiffs, bring  themselves  within  the  provisions  of 
the  laws  of  Vermont  of  15th  November,  1830. 
The  Society  for  the  Propagalion  of  the  Gospel  v. 
The  Town  ofPawlet,  4  Peters,  480. 

68.  A  bill  was  filed  on  the  eaaity  side  of  the 
circuit  court  of  Virginia,  and  tne  judges  were 
opposed  in  opinion  on  questions  arising  in  the 
case,  as  to  the  appropriation  and  distribution  of 
the  assets  of  the  estate  of  a  testator.  These 
questions  were  certified  to  the  supreme  court. 
Backhouse  v.  Patton,  5  Peters,  160. 

69.  In  an  action  on  a  bond  to  the  United  States, 
the  judges  of  the  circuit  court  of  Maryland  were 
divided  in  opinion  as  to  the  right  of  the  plaintiffs 
to  recover  against  the  defendants  as  sureties  for 
a  debt  due  to  the  United  States,  by  the  fiank  of 
Somerset.  United  States  v.  Rohertsony  5  Peters, 
641. 

70.  The  question  on  which  the  jud^s  of  the 
circuit  court  of  Maryland  were  opposed  in  opinion 
was,  whether  there  was  a  variance  between  the 
contract  declared  upon,  and  the  contract  given 
in  evidence;  the  action  being  against  the  de- 
fendants as  surviving  partners:  when  it  was 
alleged,  that  one  of  the  defendants  had  died  be- 
fore any  of  the  transactions  happened,  out  of 
which  the  suit  arose.  Schimmetpennich  v.  Tur* 
fltfr,  6  Peters,  1 . 

71.  An  action  of  debt  was  brought  on  a  pro* 
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miasory  note  in  the  circuit  court  for  the  district 
of  West  Tennessee,  and  the  judges  of  the  court 
were  opposed  in  opinion  on  questions  which- 
arose  on  the  plaintin 's  demurrers  to  the  defend* 
ant's  pleas ;  and  also  whether  the  ayerment  of 
the  citizenship  of  some  of  the  parties  to  the  suit 
was  sufficient.  A  certificate  of  this  division  of 
opinion  was,  by  the  direction  of  the  circuit  court^. 
made  to  the  supreme  court,  according  to  law. 
Kirkman  v.  Hamilton.  6  Peters,  20. 

72.  The  judges  of  the  circuit  court  of  North 
Carolina  were  opposed  in  opinion  on  a  question, 
whether  the  priority  to  which  the  United  States 
are  entitled  in  case  of  a  general  assignment  made 
by  a  debtor,  compreheiKls  a  bond  for  duties  exe- 
cute<l  anterior  to  the  assignment^  but  not  payable 
until  after  the  same.  The  cjuestion  was  certified 
to  the  supreme  court.  UmUd  States  v.  Ths  State 
Bank  of  North  Carolina^  &  Peters,  29. 

73.  On  the  motion  of  the  defendanti|a.rn}e 
was  given  in  the  circuit  court  of  Ohio^  on  the 
marshal,  to  show  cause  why  the  taxation  of  costs 
in  the  case  on  execution  snould  not  he  reversed 
and  corrected.  The  judges  of  the  circuit  court 
were  divided  in  opinion^  and  the  division  was 
certified  to  the  supreme  court.  Heldy  That  the 
ease  was  not  within  the  provision  of  the  judiciary 
act  of  1802 ;  and  that  this  question  could  not  be 
certified  to  the  supreme  court.  Bcmk  of  iJu 
United  States  v.  Green  aad  others^  6  Peters,  26. 

74.  In  this  case  the  court  decided  that  a  divi- 
sion of  opinion  between  the  judges  of  the  cirooit 
court  of  New  York,  on  a  motion  for  a  new  trial^ 
eould  not  be  certified  to  the  supreme  court.  The 
parties  agreed  that  the  case  should  stand  as  if  a 
judgment  had  been  entered  in  the  circuit  court 
of  New  York,  and  a  writ  of  error  prosecuted* 
The  court  went  on  to  decide  the  case.  Grant 
etal,y.  Raymond^  6  Peters,  218* 

76.  The  defendant  was  indicted  on  the  24th 
section  of  the  act  of  congress  of  2d  Marcli^  1825, 
entitled  an  act  to  reduce  into  one  the  several 
acts  establishing  and  regulating  the  poet-office 
department,  for  advisin^f,  procuring,  and  assist- 
ing one  J.  S.,  a  mail-earner,  to  rob  the  mail ;  and 
being  convicted,  be  submitted  a  motion  in  arrest 
of  judgment :  one  reason  in  support  of  which 
motion  was,  that  the  indictment  did  not  sufii* 
cientiy  show  an  offence  a^giainst  the  said  act,  be- 
cause the  same  did  not  directly  charge,  or  other- 
wise aver,  that  the  said  J.  S.  did  actually  rob  the 
mail :  and  upon  argument,  the  judges  were  op- 
posed in  opinion  on  this  question,  viz.,  whether 
an  indictment  grounded  on  the  said  statute  for 
advising,  &c.,  a  mail-carrier  to  rob  the  mail, 
ouffht  to  set  forth  and  aver  that  the  said  carrier 
didf  commit  the  offence  of  robbing  the  mail :  and 
therefore  the  judges  directed  the  same  to  be 
certified  to  the  supreme  court.  United  States  v. 
I^lsy  7  Peters,  138. 

76.  In  this  case  the  defendant  was  indicted 
and  convicted  of  robbing  the  United  States'  mail ; 
and  being  pardoned  by  the  President  of  the 
United  States,  a  question  arose  in  the  cirooit 
court  of  the  United  States,  whether  the  defendant 
should  plead  the  pardon.  On  this  question  the 
judges  of  the  court  were  opposed  in  opioibUi  and 
the  question  was  certified  to  the  supreme  ooart. 


for  its  decision.  United  States  v.  Wilsonj  7  Petin, 
150. 

77.  This  case  was  submitted  to  the  ciivoit 
court  on  a  statement  of  facts  agreed  upon  by  the 
counsel  of  the  plain  tifi'.and  the  district  attorney 
of  the  United  States.  The  whole  of  the  agreed 
facts  were  sent  up  with:  the  record.  Upoo  the 
trial  and  statement  of  facts  in  the  cause,  certain 
questions  had  occurred,  on  which  the  opinions 
of  the  judges  were  opposed ;  and  the  points  of 
disagreement  were  certified  to  the  supreme  ooort 
for  their  decision.  The  court  decided  on  all  the 
questions  certified^  with  one  exception.  Hgarris 
V.  Elliott^  to  Peters.  25. 

78.  An  action  of  assumpsit  was  commenced 
hy  the  plaintifi*  against  the  collector  of  the  port 
of  New  York,  to  recover  a  sum  paid  to  him  for 
duties  on  certain  goods;  the  goods  not  being 
liable^  under  the  la^,  to  the  duties  charged  by 
the  collector.  On  tne  trial  of  the  cause,  the 
judges  of  the  circuit  court  of  the  southern  dif- 
triet  of  New  York  were  opposed  in  opinion,  u  lo 
the  construction  of  the  act  of  congress,  by  which 
the  duties  were  claimed ;  and  being  so  opposed 
in  opinion,  the  question  as  to  the  constraction  of 
the  law,  was  certified  to  the  supreme  conrt  for 
decision.    Elliott  v.  Swartvfout,  10  Peters,  137. 

79.  An  action  of  detinue  was  instituted  in  the 
circuit  court  of  West  Tennessee,  to  recover  a 
slave.  During  the  progress  of  the  suit,  the  de- 
fendant died;  and  his  personal  representative 
moved  to  dismiss  the  suit,  on  the  ground  that  it 
did  not  survive.  On  this  motion,  the  judges  of 
the  court  were  divided  in  opinion ;  and  the  same 
was  certified,  for  its  decision,  to  the  supreme 
court.    Daiois  v.  Braden^  10  Peters,  286. 

80.  A  question,  M'hether  a  plaintiff  in  eject- 
ment shall  be  permitted  to  enlarge  the  term  ia 
the  demise,  is  one  within  the  discretion  of  the 
court  to  which  the  motion  for  the  purpose  is 
submitted ;  and  it  cannot  be  certified  to  the  go- 
preme  court,  if  the  judges  of  the  circuit  oooit 
are  divided  io  opinion.  Lanning^s  Lesau  t. 
Voi^han  el  ol.,  10  Peters^  367. 

81.  Certain  points,  on  which  the  judges  of  (bs 
circuit  court  weie  divided  in  opinion,  were  cer- 
tified to  the  supreme  court,  by  the  circuit  court 
of  Rhode  Island.  The  whole  of  the  mattenifi 
the  case  were  sent  up  in  the  record.  The  qoes* 
tton  certified  was,  whether  a  confirmatory  set 
of  the  assembly  of  Rhode  Island  was  suffieieat 
to  divest  the  title  of  those  who  claimed  the  hod 
and  gave  a  title  to  the  gmntees  on  a  deed  cos* 
firmed  by  the  act.  This  question  wss  preseoted, 
in  efiect,  in  six  questions,  on  which  tne  judges 
of  the  circuit  court  were  opposed  in  opinioo. 
The  certificate  of  the  supreme  court  stated  that 
the  court  was  of  opinion  that  the  grantees  in  tb^ 
deed  confirmed  by  the  legislature  of  Rhode 
Island  took  an  i^sc^ote  title  to  the  premises  is 
dispute  in  the  cause:  which  opinion  answers  tbe 
first,  second,  third,  fourth  and  sixth  questioos  » 
certified :  and  also  the  fifth  question,  except  tbst 
part  of  tne  fifth  question  which  refers  to  a  do* 
scription  of  the  premises,  and  which  is  not  is 
stated  as  to  enable  the  supreme  court  to  eipre* 
an  opinion.  Leiand  et  d,  v.  Wilkinson,  lOFeter^ 
294. 
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certififKl  fiom  the  Circait  Coorts. 


82.  Qaestions  respecting  the  praotice  of  the 
circuit  court  in  equity  canes,  which  depend  on 
the  wand  discretion  of  the  court,  in  the  applica- 
tion of  the  rules  which  re|[u]ata  the  course  of 
sqoity  proceedings  to  the  circumstances  of  each 
particular  case,  ar«  not  questions  which  can  be 
eertified  on  a  division  of  opinion  of  the  circuit 
court.    PdcArr  t.  Nisum,  10  Peters,  408. 

83.  The  questions  certified  to  the  supreme 
court  were,  whether,  on  certain  facts  which  were 
in  cTidence  in  the  cause,  the  deed  was  admissi- 
ble in  evidence  under  the  acts  of  the  legislatures 
of  North  Carolina  and  Tennessee,  and  whether 
certain  evidence,  which  was  given  on  the  trial, 
did  or  did  not  conduce  to  prove  that  the  defend- 
ants purchased  under  a  particular  person.  On 
these  qoestioos,  the  judges  of  the  circuit  court 
of  Tenaessee  were  oppcwed  in  opinion ;  asd  the 
ame  were  certified,  and  answered  by  the  su- 
preme court.  DennfLt$se9ofSeottfy,Reidetd,i 
10  Peters,  524. 

84.  On  an  indictment  for  passing  a  silver  coin 
of  Spain,  called  ''a  head  pistareen,"  the  judges 
of  the  circuit  ooort  of  New  Jersey  were  opposed 
io  opinion :  1.  Whether  the  head  pistareen*  was 
a  part  of  the  Spanish  dollar,  2.  Whether  it  is 
made  current  oy  a  law  of  the  United  Stales. 
These  questions  were  certified  to  the  supreme 
court,  and  the  indictment  and  a  q;>ecial  verdiot, 
oontajniiig  all  the  facts  of  the  case,  were  qent  ttp 
with  the  record.  The  cottrt  directed  an  answer, 
in  the  negative,  to  be  certified  to  the  circnit 
court.    Unked  SuUis  v.  Gardner j  10  Peters,  618. 

85.  An  action  of  debt  was  instituted  on  an  act 
of  the  leffislature  of  New  York,  to  recover  cer* 
tain  penalties,  for  bringing  into  tne  state  of  New 
York  certain  paupers^  in  violation  of  the  provi- 
sions of  the  act.  The  declaration  set  out  the  law 
of  New  York,  and  the  breach  of  its  provisions, 
by  the  defendant.  The  defendant  demurred  to 
the  declaiatioo,  and  the  plaiatifi*  joined  in  the 
demurrer.  The  judges  of  the  circuit  court  of  the 
southern  districi  of  New  York  were  opposed  in 
opinion  on  the  qoestion.  whether  the  act  of  the 
legislators  of  New  York,  mentioned  in  the  de- 
claration, assumes  to  regoiate  commerce  between 
the  port  of  New  York  and  foreign  ports.  This 
was  certified  to  the  supreme  court.  City  tfNem 
Yorkr.Miltij  11  Peters,  102. 

86.  In  an  action  on  a  policy  of  insurance  on 
the  steamboat  Lioness,  the  defendant  filed  cer- 
tain pleas,  to  which  the  plaintifi's  demurred :  and 
on  the  argument  on  the  demurrer,  the  judges  of 
the  circuit  court  were  opposed  in  opinion ;  and 
the  same  were  certifietl,  at  the  request  of  the 
defendant.  The  questions  certified  were:  — 
1.  Whether  the  policy  coyered  a  loss  by  fire, 
cansed  by  the  barratry  of  the  master  I  2.  Does 
the  policy  cover  a  loss  by  fire,  cansed  by  the 
negligence,  earelessaess,  or  unskilfulness  of  the 
master  and  crew,  or  an  v  of  them  ?  3.  Is  the 
allegation,  that  the  loss  by  Are  was  caused  by 
the  negligence,  careless  neglect^  or  unskilful 
oonduct  II?  the  master  and  crew^  a  defence  to 
the  action  ?  4.  Are  the  pleas,  or  either  of  them, 
•nflicient  ?  The  supreme  court  decided  the  first, 
second,  and  third  questions  in  favour  of  the 
plaintilTi  and  certified  the  same  to  the  oirouit 


court :  and  also  that  the  pleas  in  bar.  or  either 
of  them,  were  not  a  defence  to  the  action. 
Waters  y.  The  JlierckanW  LouiavilU  Jn$,  Co.,  1] 
Peters^  213. 

87.  The  defendant  was  Indicted  for  forging  a- 
bill  of  the  Bank  of  the  United  States ;  and  the 
judges  of  the  circuit  court  of  the  United  Stares 
for  the  Pennsvlvania-  district,  being  opposed  in 
opinion,  whether  the  same  was  a  bill  of  the 
Bank  of  the  United  States,  according  to  the 
eighteenth  sectionof  the  act,  granting  a  charter 
to  the  bank,  the  same,  with  the  indictmentj.was 
certified  to  the  supreme  court  for  its  decision. 
United  States  y*  Brewster,  7  Peters,  164. 

88.  The  judges  of  the  circuit  court  of  Penn« 
sylvania  were  opposed  in  opinion,  op  a  question 
arising  on  a  demurrer  hj  the  United  States^  to  a 
plea  of  autre  fois  acauit,  to  an  indictment  for 
passing[  a  counterfeit  baus  note  of  the  bank  of 
the  United  States,  and  the  same  was  certified  to 
the  supreme  court.  United  States  y.  Randenhusk, 
8  Peters.  288« 

89^.  Tne  judges  of  the  circuit  court  of  Ken- 
tucky were  divided  in  opinion^  whether,  on  the 
whole  ciroufiistafices-  appearing  in  the  case,  the 
court  can  have  jurisdiction.  The  bill  on  the 
eqnity  side  of  the  court,  and  the  answer  of  the 
defendants,  upon  which  the  Question  of  jurisdio* 
tion  arose,  were  sent  up  with  the  record.  The 
division  of  opinion  between  the  judges  was  cer* 
tified  to  the  supreme  court  ^  and  w^  that  court 
it  was  certified,  that  the  circuit  court  had  juris* 
diction  of  the  case.  Boone  et  el.  v.  ChUes  et  ol., 
8  PctenL  582, 

90.  The  judges  of  the  circoit-^sourt  of  Massa- 
ohasetts  were  op|iosed  in  omnion  on  five  points 
which  arose  on  the  trial  ot  the  cause  before  a 
jury:  and  they  were,  with  all  the  evidence,  cer- 
tified  to  the  supreme  court  for  ita  decision.  Car^ 
ringtonH  al.  v.  The  MenkaaiU^,  Ine,  Co.,  8  Peters, 
495. 

91.  The  judges  of  the  circnit  court  of  Kentucky 
were  divided  in  opinion  on  a- motion  for  instfuc* 
tions  to  the  jury,  made  by  the  defendant's  coun« 
sel,  that,  on  the  evidence,  the  jury  should  find 
that  the  defendant  was  not  guiltjr  of  the  ofience 
for  which  he  was  indicted.  This  was  certified 
to  the  supreme  court ;  and  the  court  directed  a 
certificate  that  the  evidence  was  sufficient  to 
authorize  a  conderanatk>a  of  the  defendant,  the 
case  being  within  the  proyisions  of  the  act  of 
congress,  on  which  the  defendant  was  indicted. 
UniUd  States  v.  BaUeif,  9  Peters,  238. 

92.  The  defendant  was  indicted  under  the  act 
of  March  3d,  1823,  entitled  <<an  act  for  the 
punishment  of  frauds  committed  on  the  govenn 
ment  of  the  United  Slates."  The  counsel  for 
the  defendant  moved  the  court  to  instruct  the 
jury  that  the  evidence  did  not  conduce  to  estab- 
lish the  ofience  denounced  in  the  first  section  of 
the  woiy  which  motion  the  attomej  of  the  United 
States  opposed ;  and  on  this  question  the  opinions 
of  the  judges  were  opposed.  The  whole  case, 
and  the  question  on  which  the  judges  were  di* 
vided)  were  certified  to  the  supreme  court.  The 
court  were  of  opinion,  that  the  whole  case  hay- 
ing been  certified  to  the  supreme  court,  and  il 
having  been  repeatedly  decided  by  the  eonrt 
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that  the  whole  case  cannot  be  adjourned  on  a 
division  of  the  judges,  the  court  cannot  decide 
the  case  in  its  present  form.  The  cause  was  re- 
manded to  the  circuit  court  of  Kentucky^  for 
farther  proceedings,  this  court  not  having  juris- 
diction over  the  question  stated.    Ibid.  267. 

93.  Where  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the  cir- 
cuit court  having  differed  in  opinion  upon  ques- 
tions of  law  which  arose  on  the  trial  of  the 
cause,  the  supreme  court  cannot  be  called  on  to 
express  an  opinion  on  the  whole  facts  of  the 
case,  instead  of  upon  particular  points  of  law, 

rowing  out  of  the  same.    Adamsj  Cunnin^uxm, 
Co,v,J(meSy  12  Peters,  207. 

94.  The  intention  of  congress,  in  passing  the 
act  authorizing  a  division  of  opinion  ot  the  judges 
of  the  circuit  court  of  the  United  States  to  be 
certified  to  the  supreme  court,  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion,  and  not  the  whole  cause.  When 
a  certificate  of  division  brings  up  the  whole 
cause,  i^  would  be  in  effect,  if  the  court  should 
decide  it,  the  exercise  of  original,  rather  than 
appellate  jurisdiction.  White  v.  Turk  et  d.^  12 
Peters,  238. 

95.  Action  in  the  district  court  of  the  United 
States,  for  the  southern  district  of  New  York,  by 
the  United  States  against  the  defendant,  for  a 
penalty  under  the  act  of  1838,  '^  to  provide  for 
the  better  security  of  the  lives  of  passengers  on 
board  of  vessels  propelled  in  whole  or  in  part  by 
steam."  A. verdict  was  rendered  for  the  United 
States ;  and,  without  a  judgment  on  the  verdict, 
the  case  was,  by  consent,  moved  to  the  cirouit 
court  of  the  United  States.  In  the  circuit  court 
certain  questions  were  presented  on  the  argu- 
ment, and  a  statement  was  made  of  those  ques- 
tions, and  they  were  certified,  pro  forma,  at  the 
request  of  the  counsel  for  the  parties,  to  the  su- 
preme court,  for  their  decision.  No  difference 
of  opinion  was  actually  expressed  by  the  judges 
of  the  circuit  court.  By  tne  court : — ^The  judg- 
ment or  other  proceedings  on  the  verdict  ousht 
to  have  been  entered  in  the  district  court,  and  it 
was  altogether  irregular  to  transfer  the  proceed- 
ings in  that  condition  to  the  circuit  court.  The 
case  was  remanded  to  the  circuit  court.  Tkt 
United  States  v.  Samuel  B,  Stone,  14  Peters,  524. 

96.  In  some  cases,  where  the  point  arising  is 
one  of  importance,  the  judges  of  the  circuit 
court  have  sometimes,  by  consent,  certified  the 
point  to  the  supreme  court,  as  upon  a  division 
of  opinion ;  when,  in  truth,  they  both  rather  se- 
riously doubted,  than  differed  about  it.  Those 
must  be  cases  sanctioned  by  the  judgment  of 
one  of  the  judges  of  the  supreme  court  in  his 
circuit.     Ibid, 

97.  In  the  case  of  Nelson,  a  petitioner  in 
bankruptcy  in  the  Kentucky  district,  against 
Carland,  an  opposing  creditor,  several  points 
were  adjourned  by  the  district  to  the  circuit 
court.  Upon  the  hearing  of  the  case  in  the  cir- 
cuit court,  the  district  judge,  as  well  as  the  jus- 
tice of  the  supreme  court,  sat  in  the  case;  and 
being  oppoeed  in  opinion  upon  questions  ad- 


joumod  from  the  district  court,  they  were  certi- 
fied to  the  supreme  court,  on  the  motion  of  the 
counsel  for  the  petitioner.  Held^  that  the  district 
judge  cannot  sit  as  a  member  of  the  circuit  court 
upon  questions  adjourned  to  that  court,  under 
the  ^'act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States;'^  conse- 
quently, the  points  adjourned  cannot  be  brought 
before  the  supreme  court  by  a  certificate  of 
division.    Nelson  y.  Carland^  17  Peters,  181. 


CERTIORARI. 


1.  A  certiomri  is  not  a  proper  proceeding  ts 
issue  from  a  superior  to  an  inferior  court,  to  re- 
move a  cause  merely  from  a  defect  of  jarisdic- 
tion.  Fotcler  et  d,  v.  Lindseyj  3  Dall.  411;  1 
Cond.  Rep.  189. 

2.  A  certiorari  can  only  issne  as  an  original 
process,  to  remove  a  cause  and  change  the  Tenne, 
where  the  superior  court  is  satisfied  that  a  fair 
and  impartial  trial  will  not  otherwise  be  obtained: 
and  it  is  sometimes  used  as  an  auxiliary  process; 
where,  for  instance,  diminution  is  allied  on  a 
writ  of  error ;  bnt,  in  such  cases,  the  superior 
court  must  have  jurisdiction  of  the  controversy. 
Ibid. 

3.  A  certiorari  will  be  awarded  upon  a  sug- 
gestion that  the  citation  has  been  served,  bat 
not  sent  up  with  the  transcript  of  the  record. 
Field  V.  Miller,  3  Cranch,  514;  1  Cond.  Rep. 
612. 

4.  If  the  original  judgment  be  reversed,  the 
reversal  of  the  judgment  on  the  forthconiiof[ 
bond  follows,  of  course ;  but  a  special  cerliomn 
is  necessary,  to  bring  up  the  execution  upon 
which  the  bond  was  given,  so  as  to  show  the 
connection  between  the  two  judgments.  BarUn 
V.  Petitj  7  Cranch,  288 ;  2  Cond.  Rep.  494. 

5.  A  return  to  a  certiorari  from  the  supreme 
court,  upon  a  suggestion  of  diminution  in  the 
record,  may  be  made  by  the  clerk  of  the  circuit 
court,  and  need  not  be  made  by  the  judge  of  the 
court  below.  Stewart  v.  Ingle,  9  Wheat.  526; 
6  Cond.  Rep.  669. 


CHALLENGE  OF  JURORS. 

1.  On  an  indictment  for  casting  away  and 
destroying  a  vessel,  of  which  the  defendant  was 
owner,  with  intent  to  prejudice  the  underwriters; 
the  defendant  has  a  risht  to  challenge  thirty-five 
of  the  jurors,  the  number  of  challenges  allowed 
at  common  law,  in  capital  cases.  United  Stiits 
V.  Johns,  1  Wash.  C.  C.  R.  363. 

2.  After  a  juror  is  sworn,  it  is  too  late  to  ob- 
ject that  he  belongs  to  anotner  county.  Hepburn 
V.  Mima  Queen,  7  Cranch,  290 ;  2  Cond.  Rep.  496. 

3.  If  a  juror  be  challenged  for  favour,  and 
upon  examination  before  the  triers,  he  declares 
that  if  the  evidence  should  be  equal,  he  would 
give  a  verdict  in  favour  of  the  party  u|)on  whom 
the  burden  of  proof  lies,  the  court,  in  its  discre- 
tion, ought  to  reject  him  as  a  juror.    Ibid* 
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4.  After  a  prisoner  has  challenged  a  jjuror,  he 
may  retract  the  challenge,  and  the  juror  be 
sworn.    United  States  v.  Porter,  2  Ball.  345. 

5.  It  is  no  ground  for  a  cha]lenfi;e  to  the  array, 
that  the  officer^  who  snmmonecT  the  jury,  is  a 
citizen  and  resident  of  a  state,  under  the  grant 
of  which  one  of  the  parties  claims  title.  Fowler 
▼.  Lindsey,  3  Dall.  411 ;  1  Cond.  Rep.  189. 

6.  But  it  is  a  good  cause  of  challenge  to  the 
amy,  that  the  officer  is  interested  in  part  of  the 
same  tract  of  land,  under  colour  of  the  same 
title  with  plaintiff.    Ibid, 

7.  Where  one  of  the  jurors,  in  a  trial  for  trea- 
•(»ii,  had  previously  made  declarations,  as  well 
in  relation  to  the  prisoner  personally,  as  to  the 
general  question  ot  the  insurrection,  manifesting 
a  bias  or  predetermination,  a  new  trial  will  be 
a-warded.    United  States  t.  Fries,  3  Dall.  515. 

8.  Though  alienage  may  be  a  good  cause  of 
challenge  to  a  juror,  yet  advantage  cannot  be 
taken  o?  the  circumstances  after  verdict.  Hd- 
lingsttorth  v.  Duane,  4  Dall.  353. 

9.  In  a  capital  case,  the  court  may  set  aside 
jarors  whose  religious  principles  make  them 
conscientiously  scrupulous  of  finding,  under  any 
proof,  a  verdict  of  guilty.  United  States  v.  Cor- 
nell^  2  Mason's  C.  C.  R.  91. 

10.  On  an  indictment  for  murder  on  the  high 
seas,  under  the  act  of  April  30th,  1790,  ch.  36, 
the  defendant^  under  the  twenty-ninth  section 
of  that  act,  is  limited  to  twenty  peremptory 
challenges.  United  States  v.  Magitl,  1  Wasn.  C. 
C.  R.  463. 

11.  It  is  not  a  sufficient  ground  to  disqualify 
an  individual  from  being  a  juror,  that  he  has 
formed  an  opinion  on  any  fact  conducive  to  the 
final  decision  of  the  case ;  but  if  the  opinion 
formed  be  on  a  point  so  essential  as  to  go  far 
towards  a  decision  of  the  whole  case,  and  to 
have  a  real  influence  on  the  verdict  to  be  ren- 
dered, there  is  no  important  distinction  between 
such  a  person  and  one  who  has,  in  his  mind, 
decided  the  whole  case.  The  question  must 
always  depend  on  the  nature  and  extent  of  the 
opinion  that  has  been  formed.  1  Burros  Trial, 
417. 

12.  On  a  trial  for  treason,  it  is  not  a  sufficient 
objection  to  a  juror  that  he  did  believe,  and  had 
said,  that  the  prisoner,  at  a  time  considerably 
anterior  to  the  fact  charged  in  the  indictment, 
entertained  treasonable  designs  ^  but  if  he  has 
made  up  and  declared  the  opinion,  that  to  the 
time  wnen  the  fact,  laid  in  the  indictment,  is 
said  to  have  been  committed,  the  prisoner  was 

Erosecnting  the  treasonable  aesign  with  which 
e  is  charged,  it  furnishes  a  just  cause  of  chal- 
lenge,   lind. 

13.  The  proper  question  to  be  propounded  to  a 
juryman  in  such  a  case  is,  "  have  you  made  up 
and  delivered  the  opinion,  that  tne  prisoner  is 
enilty  or  innocent  of  the  charge  laid  m  the  in- 
dictment V'    ih'd.  418. 

14.  If  the  juror  has  made  up  and  delivered 
the  opinion,^  that  the  prisoner  entertained  the 
criminal  designs  with  which  he  is  charged,  and 
that  he  retained  those  designs,  and  was  prose- 
eoting  them  when  the  act  chftiged  in  the  mdict- 


ment  is  alleged  to  have  been  committed,  it  is  a 
good  cause  of  challenge.    Ibid.  419,  420. 

15.  There  exists  the  same  right  of  challeng- 
ing, for  favour,  the  grand  jury  as  the  petit  jury. 
Ibid,  38. 

16.  On  a  challenge  of  a  grand  juror  for  favouti 
the  proper  questions  to  be  propoun  ed  to  him  are, 
'^  have  you  made  up  your  mind  on  the  case,  or 
on  the  guilt  or  innocence  of  the  defendant }  and 
have  you  formed,  or  expressed,  or  delivered  au 
opinion  on  the  guilt  or  innocence  of  the  accused  1^' 
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8.  Commiasioners  and  aaditora  in  chancery 338 

9.  Injunction 333 

10.  Decree ^ 337 

U.  Bill  of  review , 337 

1.  General  Principles. 

1.  An  assignee  of  an  assignor  of  a  copartner 
in  a  joint  purchase  and  sale  of  lands,  may  sus- 
tain a  bill  in  equity  with  the  other  copartners, 
and  the  agent  of  the  concern,  to  compel  a  dis- 
covery of  the  quantity  purchased  and  sold,  and  . 
for  an  account  and  distribution  of  the  proceeds. 
Pendleton  tf  Weber  v.  Wambersie  et  ai,,  4  Cranch| 
73  ;  2  Cond.  Rep.  32. 

2.  If  the  obligee  of  a  bond  obtain  titles  in  his 
own  name  for  part  of  the  lands,  the  assignment 
of  which  to  the  obligor  was  the  consideration  of 
the  bond,  and  suffer  the  titles  to  the  residue  of 
the  lands  to  be^lost  by  the  non-payment  of  taxes, 
a  court  of  equity  will  not  lend  its  aid  to  carry 
into  effect  a  judgment  at  law  upon  the  bona. 
Skillem^s  Executors  v.  May^s  Executors,  4  Cranch, 
137 ;  2  Cond.  Rep.  56. 

3.  A  court  of  equity  will  annul  a  contract 
which  the  defendant  has  failed  to  perform,  and 
cannot  perform  on  his  part.    Ibid, 

4.  A  court  of  equity  will  not  interfere  betweeh 
a  donee  of  land  by  deed,  and  a  devisee  under  a 
will  of  the  donor,  in  a  case  where  there  is  no 
fraud.  Viers  (tnd  Wife  v.  Montgomery,  4  Cranch, 
177;  2  Cond.  Rep.  74. 

5.  No  practice  could  be  more  dangerous  than 
that  of  opening  accounts  which  the  parties  them- 
selves have  adjusted,  on  a  suggestion  supported 
by  doubtful  or  only  probable  testimony.  But  if 
palpable  errors  be  shown,  errors  which  cannot 
be  misunderstood,  the  settlement  must  so  far  be 
considered  as  made  upon  absolute  mistake  or 
imposition;  and  ought  not  to  be  obligatory  on 
the  injured  party  or  his  representatives,  because 
such  Items  cannot  be  supposed  to  have  received 
his  assent.  The  whole  labour  of  proof  lies  on 
the  party  objecting  to  the  account :  and  errors 
which  he  does  not  plainly  establish,  cannot  be 
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BuppoBed  to  exist.    Chappedilaine  t.  JkcheneauZy 
4  Cranch,  306;  2  Cond.  Rep.  116. 

6.  The  endorsee  of  a  promiasory  note^  in  Vir- 
ginia, ma^  recover  the  amount  from  a  remote 
endorser  m  equity,  though  not  at  law.  Riddle  t 
Co,  V.  MdndevUU  et  aLj  5  Cranoh,  322 ;  2  Cond. 
Rep.  268. 

7.  Equity  will  make  that  party  immediately 
liable  who  is  ultimately  so  at  law.    Ibid, 

8.  The  remote  endorser  han  ihe  same  defence 
in  equity  against  the  remote  endorsee,  as  against 
his  immediate  endorsee.    Ibid. 

9.  The  report  of  auditors,  appointed  by  con- 
sent of  parties  in  a  suit  in  equity,  is  not  m  the 
nature  of  an  award  by  arbitrators;  but  may  be 
set  aside  by  the  court,  although  neither  fraud, 
corruption,  pirtiality,  or  gross  misconduct,  on 
the  pirt  or  tne  auditors,  be  proved.  Fiild  el  al,  v. 
Hodand  «r  d.^  6  Cranch,  8 ;  2  Cond.  Rep.  285. 

10.  A  court  of  equity  may  ascertain  the  facts 
themselves,  if  the  evidence  enables  Ihem  to  do 
it,  or  may  refer  the  question  to  a  jury,  or  to  audi- 
tors. After  an  issue  ordered,  a  court  of  equity 
may  proceed  to  a  final  decree,  without  trying 
the  issue,  or  setting  aside  the  order.    ii^Ml. 

11.  '|*he  practice  in  Kentucky  to  call  a  jury  to 
ascertain  the  facts  in  chancery  causes  is  incor- 
rect. Massie  v.  Walts^  6  Cranch,  148 ;  2  Cond. 
Rep.  336. 

12.  A  suit  in  chancery,  by  one  who  has  the 
prior  equity,  against  him  who  has  the  eldest  pa- 
tent, is  in  Its  nature  local  \  and  if  it  be  a  mere 
question  of  title^  must  be  tried  in  the  district 
where  the  land  lies.    Ibid, 

13.  But  if  it  be  a  case  of  contract,  or  trust,  or 
fraud,  it  is  to  be  tried  in  the  district  where  the 
defendant  may  be  found.    Ibid. 

14.  An  endorsee  of  a  promissory  note,  payable 
to  order,  cannot,  in  Virginia,  maintain  an  action 
of  law  upon  the  note  against  a  remote  endorser, 
but  he  may  in  equity.  Harris  v.  Johnston,  3 
Cranch,  311 ;  1  Cond.  Rep.  543. 

15.  H.,  in  contemplation  of  marriage  with  B., 
gave  a  bond  for  five  thousand  dollars  and  in- 
terest, to  trustees,  to  secure  to  B.  a  support 
during  the  marriage,  and  after  the  death  of  H., 
in  case  she  should  survive  him.  and  to  their 
child  or  children,  in  case  he  should  survive  her ; 
with  condition,  that  if  H.  should,  within  the 
time  of  his  life,  or  within  one  year  after  the 
marriage,  (whiclisoeverof  the  said  terms  should 
first  expire,)  convey  to  the  trustees  some  good 
estate,  real  or  personal,  sufficient  to  secure  the 
annual  payment  of  three  hundred  dollars,  for 
the  separate  use  of  his  wife  during  the  marria^, 
and  also  sufficient  to  secure  the  payment  of  3ie 
said  five  thousand  dollars  to  her  use,  in  case  she 
should  survive  her  husband,  to  be  paid  within 
six  months  after  his  death,  and  in  case  of  her 
death  before  her  husband,  to  be  paid  to  their 
child  or  children;  or  if  H.  should  aie  before  B., 
and  by  his  will  should,  within  a  year  from  its 
date,  make  such  devises  and  bequests  as  should 
be  adequate  to  these  provisions,  then  the  bond  to 
be  void.  H.  died,  leaving  his  widow  B.  and  a  son, 
having,  by  his  last  will,  devised  a  tract  of  one 
thousand  acres  of  land,  in  the  Mississippi  terri- 
tory, to  his  son,  in  fee ;  a  tract  of  ten  thousand 


acres,  in  Kentucky,  equally  between  his  wife 
and  son,  with  a  devise  over  to  her,  in  fee,  of  the 
son's  moiety,  if  he  died  before  he  attained  "the 
lawful  age  to  will  it  away ;"  and  tbe  residae  of 
his  estate,  real  and  personal,  to  be  divided 
equally  between  hia  wife  and  son,  with  tho 
same  contingent  devise  over  to  her  as  with  r^gud 
to  the  tract  of  ten  thousand  acres.    The  valne  of 
the  property  thus  devised  to  her,  beside  the  coo- 
tingent  interest,  might  have  been  estimated,  at 
the  time  of  H.'s  d^th,  at  ten  thonsand  doliui. 
B.  subsequently  died,  having  made  a  nnncoiB- 
tive  will,  by  which  she  devised  all  her  estate, 
'*  whether  vested  in  her  by  the  will  of  her  de- 
ceased husband  or  otherwise,"  to  be  divided 
between  her  son  and  plaintiflf  in  the  caoee,  with 
a  contingent  devise  of  the  whole  to  the  sorviTor. 
The  son  afterwards   died,  ^od   the  plaintiff 
brought  his  bill  to  charge  the  lands  of  H.  with 
the  payment  of  the  bond,  for  ^re  tbooasnd  dol- 
lars and  interest,  to  which  the  plaintiff  derired 
his  right  under  the  nuncupative  will  of  B.  By  the 
laws  of  Kentucky  this  will  did  not  pass  the  leal 
estate  of  the  testator,  but  was  sufficient  tons 
her  personal  estate,  including  the  hood.   ^eU, 
that  the  provision  in  the  will  of  H.  for  his  wife, 
must  be  taken  in  satisfaction  of  the  bond,  bm 
subject  to  her  liberty  to  elect  under  the  will  lad 
the  bond ;  and  that  this  privilege  was  extended 
to  her  devisee,  the  plaintiflf.     Hunter  et  ol.  t. 
Bryant.  2  Wheat.  32 ;  4  Cond.  Rep.  17. 

16.  Actual  maintenance  is  equivalent  to  the 
payment  of  a  sum  secured  for  separate  mainte> 
nance,  and.  therefore,  interest  upon  the  bond 
during  the  nusband's  lifetime  was  not  aUowed. 
Ibid. 

17.  Under  all  the  circumstances  of  the  case, 
it  was  determined  the  bond  was  chaigeable  on 
the  residue  of  the  estate ;  and  was  chai;geah)e 
on  the  personalty  first  in  order.    Ibid. 

18.  Even  courts  of  law  have  recognised  the 
lien  of  a  broker  for  a  general  balance  of  accoont; 
and  much  more  so  ou^ht  a  court  of  equity,  in  the 
application  of  a  principle  so  peculiarly  its  own, 
as  that  which  gives  efi[ect  by  a  transfer  by  u* 
signment  of  a  chose  in  action,  not  in  its  natvre  ne- 
gotiable. Leeds  v.  The  Marine  Ins.  Co.,  6  Wheat 
565 ;  5  Cond.  Rep.  188. 

19.  A  deposit  of  title-deeds  as  secority  for  a 
debt,  creates  a  lien,  which  is  considered  an  eqo' 
table  mortgage.  MandevilU  v.  Welch,  5  Wheat. 
277  \  4  Cond.  Rep.  642. 

20.  So  also  the  deposit  of  a  note  not  negotia- 
ble as  a  securit;^  for  a  debt,  will  entitle  the 
creditor,  after  notice  to  the  maker,  to  enforce  in 
equity  his  lien  against  the  depositor,  and  his  as- 
signees in  bankruptcy.    Ibid. 

21.  But  this  doctrine  proceeds  on  the  snppo- 
sition  that  this  lien  is  clearly  established  to  have 
been  made  as  security  for  the  debt;  and  not 
upon  the  ground  that  the  mere  fact  of  the  de 
posit,  unexplained,  afibrds  such  proof.    Ibid. 

22.  A  vague  legacy,  the  object  of  which  if 
indefinite,  cannot  be  established  under  the  eqoity 
power  of  the  courts  of  the  United  States,  on  the 
ground  of  its  being  a  charity.  Baptist  Atsom' 
Hon  V.  Hart^s  EjPts.,  4  VVht^at.  1 ;  4  Ccnd.  Rsp 
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S3.  In  appeals  to  the  sapreme  court,  from  the 
eireoit  coartS;  in  chancery  cases,  the  parol  testi- 
mony which  is  heard  at  the  trial  in  the  court 
below,  ought  to  appear  in  the  record.  C<mn  t. 
Penn,  5  Wheat.  424  3  4  Cond.  Bep.  716. 

24.  The  remedies  in  the  courts  of  the  United 
States,  at  common  law^  and  in  equity,  are  to  be, 
not  acconling  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and 
eauitv,  as  distinguished  in  that  country  from 
woicn  we  derive  a  knowledge  of  those  princi- 
ples. Consistently  with  this  doctrine,  it  may  be 
admitted,  that  where,  by  the  statutes  of  a  state, 
a  title  which  would  otherwise  be  deemed  merely 
eouitable,  is  recognised  as  a  local  title,  or  a  title 
woich  would  be  valid  at  law,  is,  under  circum- 
stances of  an  equitable  nature,  declared  void, 
the  rights  of  the  parties  in  such  case  may  be  as 
fully  considered  m  a  suit  at  law,  in  the  courts 
of  the  United  States,  as  in  any  state  court. 
Rsbtnson  v.  Campl>elly  3  Wheat.  212;  4  Cond. 
Rep.  235. 

25.  The  endorser  of  a  promissory  note,  who 
has  been  chared  by  due  notice  of  the  default 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  equity  as  a  surety ;  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding  an  execution  against  the 
maker.  Lenox  v.  Prouty  3  Wheat.  520;  4  Cond. 
Rep.  311. 

26.  R.  C,  a  citizen  of  Virginia,  being  seised 
of  real  property  in  tliat  state,  made  his  will.  *^  In 
the  first  place,  I  give,  devise,  and  bequeath  unto 
J.  L.,"  and  four  others,  <<  all  my  estate,  real  and 
personal,  of  which  I  may  die  seised  and  pos- 
Beesed,  in  any  part  of  America,  in  special  trust 
that  the  aforementioned  pelsons,  or  such  of  them 
as  may  be  Irving  at  my  death,  will  sell  my  per- 
K)nal  estate  to  the  highest  bidder,  on  two  years' 
credit:  and  my  real  estate  on  one,  two,  and 
three  years'  credit,  provided  satisfactory  security 
be  given,  by  bond,  and  deed  of  trust.  In  the 
second  place,  I  give  and  bequeath  to  my  brother, 
T.  C,"  an  alien,  "all  the  proceeds  of  my  estate, 
real  and  personal,  which  1  have  herein  directed 
to  be  sold,  to  be  remitted  to  him  according  as 
the  payments  are  made ;  and  I  hereby  declare 
the  aforesaid  J.  L."  and  the  four  other  persons, 
''  to  be  my  trustees  and  executors  for  the  pur- 
poses aforementioneil :"  Held,  that  the  legacy 
giTen  to  T.  C,  in  the  will  of  R.  C,  was  to  be 
considered  as  a  beqneflt  of  personal  estate,  which 
he  was  capable  of  taking  for  his  own  benefit, 
though  an  alien.  Craig  v.  Leslie,  3  Wheat.  563 ; 
4  Cond.  Rep.  331. 

27.  A  defendant  in  equity,  who  has  obtained 
a  patent  for  land  not  included  in  his  entry,  but 
covered  by  the  complainants'  entry,  will  be  de- 
creed to  convey  it  to  the  complainants ;  but  the 
complainants  will  not  be  required  to  convey  it 
to  the  defendant,  as  land  which  they  obtained  a 
patent  for,  which  was  covered  by  the  defend- 
ant's entry,  but  which,  by  mistake,  he  omitted 
to  survey.  Bodley  et  d.y.  Taylor .5  Cmnchy  19 V, 
2  Cond.  Rep.  227. 

28.  The  lirst  survey,  under  a  military  land- 
warrant  in  Virginia,  gives  the  prior  equity.   The 


survey  is  the  act  of  appropriation.  Taylor  ^ 
Quartes  v.  Brown,  5  Cranch,  234 ;  2  Cond.  Rep. 
235. 

29.  The  equity  of  the  prior  location  extends 
to  the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.    Ibid, 

30.  The  patent  relates  to  the  inception  of  title ; 
and,  therefore,  in  a  court  of  equity,  the  person 
who  has  first  appropriated  the  land,  has  the  best 
title,  unless  his  equity  is  ironaired  by  the  cir- 
cumstances of  the  case.    Ibid. 

31.  In  equity,  time  maybe  dispensed  with,  if 
it  be  not  of  the  essence  of  the  contract.  liep» 
bum  t  Dundas  v.  Colin  Auld,  5  Cranch,  262 ; 
2  Cond.  Rep.  247. 

32.  If  an  a^ent  locate  land  for  himself,  which 
he  ought  to  locate  for  his  principal,  he  is,  in 
equity,  a  trustee  for  his  principal.    Ibid. 

83.  A  bond  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238 ; 
2  Coud.  Rep.  356. 

34.  A  complainant  in  equity  may  have  relief 
even  against  the  admissions  in  his  bill.    Ibid, 

35.  He  who  has  equal  equity  may  acquire  the 
\e^]  estate,  if  he  can,  so  as  to  protect  his  equity. 
Fitzsimmons  et  d,  v.  Ogden  et  xd,,  7  Cranch,  2 ; 
2  Cond.  Rep.  395. 

36.  Between  merely  equitable  claimants,  each 
having  equal  equity,  he  who  has  the  precedency 
in  time,  has  the  advantage  in  right.    Ibid, 

87.  The  construction  of  a  letter  of  credit,  or 
of  guarantee,  must  be  the  same  in  a  court  of 
ec^uity  as  in  a  court  of  law ;  and  any  facts  which 
might  be  introduced  into  one  court,  to  explain 
the  transaction,  may  be  introduced  into  the 
other.  Russell  v.  Clark's  ExWs.,  7  Cranch,  69 ; 
2  Cond.  Rep.  417. 

38.  A  merchant  who  endorses  the  bill  of  an- 
other, Txpon  the  guarantee  of  a  third,  cannot, 
upon  the  insolvency  of  the  principal  debtor,  and 
of  the  guarantor,  resort  to  a  trust  fund  created 
by  the  principal  debtor  for  the  indemnity  of  the 
guarantor,  for  the  amount  which  the  guarantor 
should  pay.  But  the  person  for  whose  benefit 
a  trust  IS  created,  who  is  to  be  the  ultimate  re- 
ceiver of  the  money,  may  sustain  a  suit  in  equity, 
to  have  it  paid  directly  to  himself.    Ibid, 

39.  When  the  guarantor  is  insolvent,  a  court 
of  equity  will  not  decree  the  mone^  raised  for 
his  indemnity  to  be  paid  to  him,  without  secu- 
rity that  the  debt  to  the  principal  creditor  should 
be  satisfied.   Ibid, 

40.  A  court  of  chancery  cannot  allow  a  part  of 
the  purohase-money  in  lieu  of  dower,  when  the 
estate  is  sold :  unless  by  consent  of  all  the  par- 
ties interested.  Herbert  et  al.\.  Wren  and  Wife 
et  al.,  7  Cranch,  370;  2  Cond.  Rep.  534. 

41.  Equity  considers  land  directed,  in  wills  or 
other  instruments,  to  be  sold  and  converted  into 
money,  as  money ;  and  money  directed  to  be  em- 
ployed in  the  purchase  of  land,  as  land.  Craig 
V.  Leslie,  3  Wheat.  563 ;  4  Cond.  Rep.  331. 

42.  The  heir  at  law  has  a  resulting  trust  in  such 
lands,  after  the  debts  and  legacies  are  paid,  and 
may  come  into  equity  and  restrain  the  trustee 
from  selling  more  than  sufficient  to  pay  ffiem ; 
or  may  oflfer  to  pay  them  himself,  and  pray  a 
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conveyance  of  the  part  of  the  land  not  sold  in 
the  first  case^  and  the  whole  in  the  latter,  which 
property,  in  either  case,  will  be  land,  and  not 
money.   Ibid. 

43.  Equity  will  extend  the  same  privilege  to 
the  residuary  legatee,  which  is  allowed  to  the 
heir,  to  pay  the  debts  and  legacies,  and  call  for 
a  conveyance  of  the  real  estate ;  or  to  restrain 
the  trustees  from  selling  more  than  is  necessary 
to  pay  the  debts  and  legacies.    Ibid, 

44.  But  if  the  intent  of  the  testator  appears  to 
have  been  to  stamp  upon  the  proceeds  of  the 
land  directed  to  be  sold,  the  quality  of  person- 
alty, not  only  for  the  particular  purposes  of  the 
will,  but  to  all  intents,  the  claim  of  the  heir  at 
law  to  a  resulting  trust  is  defeated,  and  the  estate 
is  considered  to  oe  personal.   Ibid, 

45.  Where  the  whole  beneficial  interest  in  the 
land  or  money,  thus  directed  to  be  employed, 
belongs  to  the  person  for  whose  use  it  is  given, 
a  court  of  equity  will  permit  the  cestui  que  trust 
to  take  the  money  or  the  land  at  his  election,  if 
he  elect  before  the  conversion  is  made.   Ibid. 

46.  But  in  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election, 
the  property  will  pass  to  his  heirs  or  personal 
representatives,,in  the  same  manner  as  it  would 
have  done  if  the  conversion  had  been  made,  and 
the  trust  executed  in  his  lifetime.   Ibid, 

47.  Charitable  bequests,  where  no  legal  iiv- 
terest  is  vested,  and  which  are  too  vague  to  be 
claimed  by  those  for  whom  the  beneficial  inte- 
rest was  intended,  cannot  be  established  by  a 
court  of  equity;  either  exercising  its  ordinary 
jurisdiction,  or  enforcing  the  prerogative  of  the 
king  as  parens  patrite,  independent  of  the  sta- 
tute, 43  Eliz.  Baptist  Association  v.  HarVs  ExW$,^ 
4  Wheat.  1  j  4  Cond.  Rep.  371. 

48.  If,  in  England,  the  prerogative  of  the  king, 
as  parens  patria;,  would,  independent  of  the  sta- 
tute of  Elizabeth,  extend  to  charitable  bequests 
of  this  description  —  Quef'y,  How  far  this  prin- 
ciple would  govern  in  the  courts  of  the  United 
States?    Ibid. 

49.  The  English  statute,  43d  Elizabeth,  eives 
validity  to  some  devises  to  charitable  uses,  which 
were  not  valid,  independent  of  that  statute: 
Heldj  that  it  was  unnecessary  to  enter  into  this 
inquiry,  because  it  could  only  arise  where  the 
attorney-general  is  made  a  party.    Ibid. 

50.  A  bill  for  rescinding  a  contract  for  the  sale 
of  lands,  on  the  ground  of  defect  of  title,  was 
dismissed  with  costs.  Orr  v.  Hodgson^  4  Wheat. 
453;  4  Cond.  Rep.  506. 

51.  Under  the  registry  act  of  Ohio,  which  pro- 
vides that  certain  deeds  "sliall  be  recorded  in 
the  county  in  which  the  lands,  tenements,  and 
hereditaments,  so  conveyed  or  afTected,  shall  be 
situate,  within  one  year  after  the  day  on  which 
such  deed  or  conveyance  was  executed ;  and,  un- 
less recorded  in  the  manner,  and  within  the  time 
aforesaid,  shall  be  deemed  fraudulent  against  any 
subsequent  bona  fide  purchaser,  without  know- 
ledge of  the  existence  of  such  former  deed  of 
conveyance;"  lands  lying  in  Jefierson  county, 
Ohio,  were  conveyed  by  deed ;  and  a  new  county, 
called  Tuscarora  county,  was  erected  partly  from 
Jefferson,  after  the  execution,  and  oefore  the 


recording  of  the  deed,  in  which  new  county  the 
lands  were  included,  and  the  deed  was  recorded 
in  JefTerson :  i/e/d,  that  the  registry  was  not  sof* 
ficient,  either  to  preserve  its  legal  priority,  or  to 
give  it  the  equity  arising  from  constructive  notice. 
Astor  v.  Wdh^  4  Wheat.  466 ;  4  Cond.  Rep.  513. 

52.  If  the  case  be  clear,  a  court  of  equity  will 
interpose  to  quiet  the  title  to  land.  AUxandtr 
and  others  v.  Pendleton^  8  Cranch,  462 ;  3  Cond. 
Rep.  216. 

53.  If  the  execution  of  an  important  exhibit 
of  the  complainants  be  not  admitted  by  the  de- 
fendant in  his  answer,  who  calls  upon  the  com- 
plainant to  make  full  proof  thereof^  in  the  oonrt 
Delow,  the  supreme  court  will  not  presume  that 
any  other  proof  was  made  than  appears  in  the 
transcript  of  the  record.  Drummond,  AdnCr.^ 
Y.Magruder  ^  Co.^  Trustees^  9  Cnn.ch  122;  3 
Cond.  Elep.  303. 

54.  If  the  supreme  court  reverse  a  decree  npoa 
a  technical  objection  to  evidence,  (probably  not 
made  in  the  court  below,)  it  will  not  dismiss  the 
bill  absolutely,  but  remand  the  cause  to  the  court 
below,  for  further  proceedings.   Ibid. 

55.  If  the  defendant  in  a  proceeding  in  chan- 
cerv,  assert  a  fact  which  is  not,  and  cannot  be 
within  his  own  knowledge,  the  nature  of  his  tes- 
timony cannot  be  changed  by  the  positivenesB 
of  his  own  assertion.  The  strength  of  his  belief 
may  have  betrayed  him  into  a  mode  of  expres- 
sion of  which  he  was  not  fully  apprized.  Wbea 
he  intended  only  to  utter  a  strong  conviction  of 
the  existence  of  a  peculiar  fact,  or  what  he 
deemed  an  infallible  deduction  from  facts  which 
were  known  to  him,  he  may  assert  that  belief 
on  that  deduction,  in  terms  which  convey  the 
idea  of  his  knowing  the  fact  itself.  Clark* s  Eirs. 
v.  Van  Riemsdykj  9£ranch,  153;  3  Cond.  Rep. 
319. 

56.  The  case  before  the  supreme  court,  pre- 
sented a  question  under  a  bill  in  chancery,  to 
obtain  from  the  defendants  a  conveyance  of  a 
tract  of  land  in  Kentucky,  held  by  them  as  the 
property  of  the  original  grantee,  confiscated  by 
the  state,  and  claimed  bv  the  plaintiffs  under  an 
equity  arising  from  a  safe  maae  by  the  original 
grantee  of  another  tract  of  land,  to  which  it  was 
alleged  he  erroneously  supposed  himself  legally 
entitled,  under  the  same  warrant  and  survey. 
The  bill  was  dismissed.  Russell  and  others  v. 
The  Trustees  of  The  Transylvania  UniversUyy 
1  Wheat.  432;  3  Cond.  Rep.  614. 

57.  An  agreement  in  a  court  of  common  law, 
chancery,  or  prize,  made  under  a  clear  mis- 
take, will  be  set  aside.  The  Aurora,  1  Wheat 
96;  3  Cond.  Rep.  501. 

58.  W^here  a  contract  for  the  sale  of  land  has 
been  in  part  executed  by  a  conveyance  of  part 
of  the  land,  and  the  vendor  is  unable  to  convey 
the  residue,  a  court  of  equity  will  decree  the 
repayment  of  a  proportionate  part  of  the  par- 
chase-money,  with  interest.  Pratt  and  others  v. 
Law  and  othersj  9  Cranch.  456;  3  Cond.  Rep.  460. 

59.  It  is  a  rule,  both  of  law  and  equity,  that  a 
party  must  recover  on  the  strength  of  nis  ovrr 
title,  and  not  on  the  weaknessof  his  adversary's. 
Watts  v.Lindsey^s  Heirs^  7  Wheat.  158;  5Coi)d. 
Rep.  261. 
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160.  A  court  of  chancery  is  not  the  proper  tri- 
bonal  to  enforce  a  forfeiture;  the  remedy  for 
the  same  being  at  law.  Horsburg  v.  Baker  et  iii., 
1  Petersj,  236. 

61.  It  is  well  settled,  both  in  the  court  of  Ken- 
tucky, aod  in  the  supreme  court,  that  a  posses- 
sioa  which  will  bar  an  ejectment,  is  also  a  bar 
inequity.   Hunl  v.  Wickliffe,  2  Peters,  212. 

62.  Where  the  legal  title  cannot  be  conveyed 
to  the  yendee  by  the  vendor,  and  the  vendee 
most  resort  to  a  court  of  equity  to  establish  his 
title,  notwithstanding  a  conveyance  of  all  the 
right  of  the  vendor  to  him,  the  court  will  not 
oomDel  him  to  pay  the  purchase-money.  It 
woald  be  compelling  him  to  take  a  lawsuit  in- 
stead of  the  land,  iank  of  Columbia  v.  Hagner, 
1  Peters,  468. 

63.  A  bill  had  been  filed  originally  for  disco- 
very, and  afterwards  became  a  bill  for  relief. 
The  relief  prayed  for  was  a  forfeiture,  which 
might  be  enforced  at  law.  Under  such  circum- 
stiDces  it  was  proper  to  dismiss  the  bill,  so  far 
as  it  sought  for  relief  against  the  forfeiture ;  but 
the  dismission  should  have  been  without  preju- 
dice to  the  legal  rights  of  the  parties,  as  an  ab- 
solute dismission  might  be  considered  as  a  de- 
cree against  the  title  the  plaintiff  claimed,  and 
which,  by  the  bill  and  the  evidence  obtained 
under  it,  he  sought  to  establish.  Greetdeafy, 
Quten^  1  Peters,  138. 

64.  If,  in  a  case  where  the  loss  of  a  deed,  or 
other  instrament,  is  made  the  ground  for  comine 
into  a  court  of  equity,  for  discovery  and  relief, 
an  afiidavic  of  its  loss  must  be  made  and  an- 
nexed to  the  bill,  and  the  absence  of  such  affi- 
davit is  good  cause  of  demurrer  to  the  bill ;  yet, 
if  the  party  charged  by  the  bill  failed  to  demur 
for  the  cause,  but  answered  over  to  the  bill,  or 
permitted  it  to  be  taken  for  confessed  by  default 
against  him,  it  seems  that  the  absence  of  the 
aiBdavit  is  not  a  sufficient  cause  for  the  reversal 
of  the  decree.  Findlati  et  al.  v.  Hinde  and  Wife^ 
1  Peters,  244. 

65.  The  rules  which  govern  the  practice  of 
the  circuit  courts  in  chancery,  have  been  pre- 
scribed by  this  court,  and  ought  to  be  observed. 
McDonald  v.  Smdley  et  a/.,  1  Peters,  625. 

66.  It  is  a  well-settled  rule,  that  a  court  is  not 
bound  to  take  notice  of  any  interest  acquired  in 
the  subject-matter  of  the  suit,  pending  the  dis- 
pute. The  Mechanics^  Bank  ojAlejorSlria  v.Se- 
tons,  1  Peters,  310. 

67.  Courts  of  equity  may  compel  parties  to 
execute  their  agreements,  but  they  have  no 
power  to  make  agreements  for  them.  The  death 
of  one  of  the  parties,  and  the  consequent  ineffi- 
ciency of  a  security  selected  and  intended  to  be 
valid  and  complete,  but  which  was  not  so,  will 
not  give  the  right  of  interference.  Hunt  v. 
RousTnanier*s  AdmW.y  I  Peters,  14. 

68.  If  the  obligee  of  a  joint  bond,  given  by 
two  or  more,  agree  with  one  obligor  to  release 
him.  and  do  so,  and  all  the  obligors  are  thereby 
discnarged  at  law,  equity  will  not  afford  relief 
against  the  legal  consequences,  although  the 
release  was  given  under  a  manifest  misappre- 
hension of  the  legal  effect  of  it,  in  relation  to 
the  other  obligors.    Ibid, 
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69.  Where  the  vendee  of  real  estate  had  par- 
chased  it,  subject  to  the  dower  of  the  widow,  of 
which  dower  he  might  have  been  informecl,  if 
he  had  used  proper  diligence,  a  court  of  equity 
will  not  interfere  to  release  the  vendee,  but  will 
leave  him  to  such  legal  remedy  as  he  may  be 
entitled  to,  in  case  his  title  should  at  any  future 
time  be  disturbed.  Greenleafy,  Queen  el  a/.,  1 
Peters,  147. 

70.  When  a  judgment  debtor  comes  into  court, 
asking  protection  on  the  ground  that  he  has 
satisfied  the  judgment,  the  door  is  fully  open  foi 
the  court  to  modify  or  grant  the  prayer,  upon 
such  conditions  as  justice  demands.  The  jfe- 
chanics^  Bank  of  Alexandria  v.  Lynn.  1  Peters, 
376. 

71.  In  an  appeal,  under  the  testamentary  law 
of  Maryland,  tne  court  being  satisfied  by  an  ex- 
amination of  the  evidence  contained  in  the  re- 
cord of  the  proceedings  of  the  orphans'  court 
of  the  county  of  Washington,  relative  to  a  claim 
made  upon  the  estate  of  the  testator  by  the  exe- 
cutor, that  this  evidence  was  too  loose  and  inde- 
finite to  sanction  the  claim,  disallowed  the  same^ 
and  reversed  the  decree  of  the  orphans'  court 
which  allowed  the  claim.  NichoHs  et  dl,  v. 
Hodges*  ExW.j  1  Peters,  566. 

72.  The  supreme  court  has  decided  that  a 
suit  could  be  maintained  in  equity  by  the  holder 
of  an  endorsed  note  against  a  remote  endorser, 
and  upNon  grounds  i>erfectly  familiar  to  courts 
exercising  equity  jurisdiction.  The  Bank  of  the 
United  States  v.  Weisiger^  2  Peters,  331. 

73.  It  has  been  decided  in  Kentucky,  that  a 
suit  at  law  could  not  be  maintained  in  that  state 
by  the  endorsee  against  a  remote  endorser.  The 
conclusion  then  results  from  the  decisions  of  the 
supreme  court,  that  he  must  be  let  into  equity; 
for  an  endorsement  is  certainly  no  release  to  tne 
previous  endorsers;  and  the  ultimate  assi^ee 
alone  is  entitled  to  the  benefit  of  their  liability. 

^And  this  is  understood  to  be  consistent  with  the 
received  opinions  and  practice  in  Kentucky. 
Ibid,  348. 

74.  In  a  bill  filed  in  the  circuit  court  of  Alex- 
andria county*  in  the  District  of  Columbia,  against 
the  stockholaers  of  an  association  for  banking 
purposes,  the  bill  was  dismissed  as  to  those 
stockholders  who  were  named  in  the  bill,  but 
were  not  served  with  process,  and  it  was  held  to 
be  error.  As  non-residents,  the  act  of  congress 
of  the  3d  of  May,  1803,  allows  proceedings  to 
be  had  against  them  byjublication  in  the  news- 
papers in  the  District.  Mandeville  et  d.  v.  Riggs, 
2  Peters,  489. 

75.  There  is  no  doubt  but  that,  under  the  ge- 
neral prayer  in  a  bill  in  chancery  for  general 
reliei^  other  relief  may  be  granted  than  that 
whlcn  is  particularly  prayed  for ;  but  such  re- 
lief must  oe  agreeable  to  the  case  made  by  the 
bill.    English  et  d.  v.  Foxdly  2  Peters,  595. 

76.  A  marriage  settlement  provided  that  the 
trustees,  after  the  death  of  the  husband,  should 
stand  possessed  of  a  bond  executed  to  tnem  by 
the  husband,  and  of  the  sum  of  thirty-seven 
thousand  ana  thirty-eight  dollars,  to  be  received 
by  them  upon  trust,  to  place  out  the  same,  when 

i  it  shall  come  into  their  hands,  at  interest,  «a 
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freehold  securities,  or  invest  it,  or  any  part  of  it. 
in  the  purchase  of  stock  of  the  United  States  ot 
North  America,  or  bank  stock  there^  with  the 
approbation  of  the  wife;  and  to  call  in  and  re- 
place the  same,  and  reinvest  the  same,  and  the 
produce  thereof,  from  time  to  time,  upon  or  in 
such  securitiefi,  or  stock,  with  the  approbation 
of  the  wife.  It  is  not  an  unreasonable  interpre- 
tation to  say,  that  the  wife,  who  survived  the 
husband,  was  to  have  a  controlling  agency, 
within  the  limitation  prescribed  by  the  contract. 


rests  of  his  children  for  protection,  the  supreine 
court  said :  Although  there  is  no  appeal  taken  m 
behalf  of  the  children,  the  court,  while  inter- 
fering to  prevent  the  breach  of  trust  in  behalf 
of  the  father,  can  hardly  be  expected  to  pass 
over  without  noticing  an  omission  in  the  fainefi 
amounting  to  a  breach  of  trust,  to  the  prejudice 
of  his  infant  children.  Cddwell  v.  Taggartj  4 
Peters,  190. 

80.  When  a  party  comes  into  a  court  of  chan- 
I  eery  seeking  equity,  he  is  bound  to  do  justice, 


She  has  not  an  arbitrary  and  unlimited  discre*  and  not  ask  the  court  to  become  the  instrument 


tion.  The  investment  is  restricted  to  three  ob- 
jects :  freehold  securities,  United  States'  stock, 
or  bank  stock  ;  and  the  trustees  are  not  author- 
ized to  make  any  other  investment.  The  trustees 
are  bound  to  make  the  investment  in  any  one  of 
the  funds  mentioned,  which  the  wife  might  re- 
quest or  direct.    Ihia. 

77.  The  husband  by  his  will  confirmed  the 
marriage  settlement;  and  he  further  declared. 
<Mhat  if  the  sum  of  thirty.-seven  thousand  and 
thirty-eight  dollars,  secured  to  be  paid  to  the 
trustees,  should  at  any  time  be  found  insufficient 
to  raise  and  bring  into  the  hands  of  the  trustees  the 
clear  annual  sum  of  two  thousand  two  hundred 
and  twenty-two  dollars  and  twenty-two  cents, 
the  annuity  secured  to  be  paid  to  his  wife  by  the 
settlement,  then  the  trustees  of  his  will  shall, 
from  time  to  time,  transfer  to  themselves,  as 
trustees  of  the  settlement,  out  of  the  residuum 
of  his  estate,  such  sum  or  suma  of  money  as 
mav,  from  time  to  time,  be  found  necessary  to 
make  up  any  deficiency  there  may  happen  to  be 
between  the  current  amount  of  the  interest  and 
produce  of  the  principal  sum,  and  the  amount 
of  the  annuity ;   so  that,  in  no  event,  less  than 
two  thousand  two  hundred  and  twenty-two  dol- 
lars and  twenty-two  cents,  shall  be  raised  annu- 
ally for  his  wife,  or  for  her  benefit  in  the  United 
States.''    The  personal  estate  of  the  husband, 
exclusive  of  the  sum  placed  in  the  hands  of  the 
trustees  of  the  annuity,  was  so  invested  as  to 
produce  six  per  cent,  per  annum,  and  the  direc- 
tion of  the  wife  to  keep  invested  in  six  per  cent, 
stock  of  the  United  Slates  the  thirty-seven  thou- 
sand and  thirty-eight  dollars,  produced  a  defi- 
ciency in  the  annuity,  which  she  claimed  to  have 
made  up  from  the  residuary  estate.    The  wife 
had  a  right  to  claim  this  deficiency  to  be  so 
made  up.    Ihid. 

78.  It  cannot  be  doubted,  that  reducing  an 
agreement  to  writing  is,  in  most  cases,  an  argu- 
ment against  fraud  ]  but  it  is  very  far  from  a 
conclusive  argument.  The  doctrine  will  not  be 
contended  for,  that  a  written  agreement  cannot 
be  relieved  against  on  the  ground  of  false  sug- 
gestions. It  is  not  an  answer  to  an  application 
to  a  court  of  chancery  for  relief  in  rescinding  a 
contract,  to  say  that  the  fraud  alleged  is  partial, 
and  might  be  the  subject  of  compensation  by  a 
jury.  The  law,  which  abhors  fraud,  does  not 
permit  it  to  pnrcha.se  indulgence,  dispensation, 
or  absolution.  Boyuh  ExWs.  v.  Grundy ^  3  Peters, 
219. 

79.  Where,  in  the  course  of  proceedings  in  a 
•nit  in  chancery  in  the  circuit  court,  it  is  appa- 
rent that  the  father  has  not  presented  the  inte- 


of  iniquity.  When  a  contract  is  hard  and  desti- 
tute ot  all  equity,  the  court  will  leave  parties  to 
their  remedy  at  law  3  and  if  that  has  been  lost 
by  negligence,  they  must  abide  by  it.  /.  W. 
Atng  it  ai.  v.  James  Hamilton  et  m.,  4  Peters^ 
311. 

81.  Courts  of  equity  adopt  the  same  rule  ai 
to  possession  to  bar  a  recovery  in  ejectment  as 
courts  of  law.  Peyton  et  d,  v.  Stiih.  5  Peters, 
485. 

82.  After  an  arbitrement  and  award,  an  action 
was  instituted  at  law  upon  the  award,  and  the 
court  being  of  opinion  the  award  was  void  for 
informality,  judgment  was  given  for  the  defend^ 
ant.  A  bill  was  then  filed  by  the  plainti^  on 
the  equity  side  of  the  circuit  court  for  the  couotT 
of  Alexandria,  to  establish  the  settlement  of 
complicated  accounts  between  the  parties,  which 
was  made  by  the  arbitrators;  and  if  that  cofuld 
not  be  done,  for  a  settlement  of  them,  under  the 
authority  of  a  court  of  chancery.  The  supreme 
court  said :  This  is  not  a  case  proper  for  the  juris- 
diction of  a  court  of  chancery.  Although  the 
line  may  not  be  drawn  with  absolute  precision, 
yet  it  may  be  safely  affirmed,  that  a  court  of 
chancery  cannot  draw  to  itself  every  transaction 
between  individuals,  in  which  an  account  be- 
tween parties  is  to  be  adjusted.  In  all  cases  in 
which  an  action  of  account  would  be  the  proper 
remedy  at  law,  and  in  all  cases  where  a  trustee 
i^  a  party,  the  jurisdiction  of  a  conrt  of  equity 
Is  undoubted.  It  is  the  appropriate  tribunal. 
Fowle  et  d.  v.  Lawrason^  5  Peters,  495. 

83.  In  the  original  bill  filed  by  the  United 
States  in  the  circuit  court  of  Rhode  Island,  the 
claim  of  the  United  States  to  payment  of  a  debt 
due  to  them,  was  asserted  on  the  ground  of  an 
assignment  made  to  the  United  States  by  an  in- 
solvent debtor,  who  was  discharged  from  im- 
prisonment on  the  condition  that  he  should  make 
such  an  assignment.  The  debtor  had  been  pre- 
viously discharged  under  the  insolvent  law  of 
Rhode  Island ;  and  had  made,  on  such  discharge, 
a  general  assignment  for  the  benefit  of  his  cre- 
ditors. Afterwards,  an  amended  bill  was  filed, 
in  which  the  claim  of  the  United  States  was 
placed  upon  the  priority  given  to  the  United 
States  by  the  act  of  congre.ss  against  their  debt- 
ors who  have  become  insolvent.  It  was  objected 
that  the  United  States  could  not  change  tin 
ground  of  their  claim,  but  must  rest  it,  as  pre 
sen  ted  by  the  original  bill,  on  the  speciaJ  assign 
ment  made  to  them.  By  the  supreme  court:— 
It  is  true,  as  the  defendant  insists,  that  the  origi- 
nal bill  still  remains  on  the  record,  and  forms  a 
part  of  the  case.    But  the  amendment  presents 
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a  new  state  of  facts,  which  it  was  competent  for 
the  complainant^  to  do :  and  on  the  hearing  they 
may  rely  on  the  whole  case  made  in  the  bill ; 
or  may  abandon  some  of  the  special  prayers  ii 
contains.    Hunter  v.  The  U.  S,,  5  Peters,  173. 

84.  Where  a  fund  was  in  the  hands  of  an  as- 
signee of  an  insolvent,  out  of  which  the  United 
States  asserted  a  right  to  a  priority  of  payment, 
in  such  a  case  proceedings  at  law  might  not  be 
adequate,  and  it  was  proper  to  proceed  in  equity. 
Ibiai 

85.  At  law  the  statute  operates  where  con- 
flicting titles  are  adverse  in  their  origin;  and  no 
reason  is  perceived  against  giving  the  statute 
the  same  effect  in  equity.  AfilUr  v.  M^Intyre^ 
6  Peters^  61. 

86.  Where  the  defectiveness  of  a  deed  of 
conveyance  at  law  was  not  apparent  on  its  face, 
the  deed,  in  a  suit  between  the  parties,  having 
been  declared  void ;  it  would  be  a  proper  case 
for  a  decree,  that  the  deed  should  be  delivered 
up  on  a  bill  filed  for  that  purpose.  Not  so  when 
the  defectiveness  was  apparent  on  the  face  of 
the  deed.  Piersoll  and  ouurs  v.  Elliott  and  others^ 
6  Peters.  95. 

87.  The  supreme  court  will  so  modify  their 
decree  dismissing  a  bill  filed  for  a  perpetual  in- 
junction, and  to  £^ve  a  defective  deed  delivered 
up.  aA  to  express  the  principles  upon  which  the 
bill  18  dismissed,  so  as  not  to  prejudice  the  com- 
plainants.   Jlfid. 

88.  In  the  argument  before  the  supreme  court 
a  new  ground  of  relief  was  assumed,  which  had 
not  been  made  in  the  circuit  court;  that  if  the 
court  should  not  decree  a  specific  performance 
of  the  contract  to  purchase  tne  land,  vet,  as  the 
purchaser  had  been  in  possession  thereof,  the 
complainants  are  entitled  to  a  decree  for  the 
rents  and  profits  of  the  land  while  he  was  in 
possession.  By  the  court : — There  is  no  rule  of 
court  or  principle  of  law,  which  prevents  the 
complainants  from  assuming  a  ground  in  the 
supreme  court  which  was  not  suggested  in  the 
court  below :  but  such  a  course  may  be  produc- 
tive of  much  inconvenience  and  some  expense. 
Watts  V.  WaddUy  6  Peters,  389. 

89.  Although  there  be  no  specific  prayer  in  a 
bill  to  be  .paid  the  rents  and  profits,  yet,  under 
the  general  prayer,  this  relief  may  be  granted. 
Under  this  prajrer^  only  a  relief  may  be  given, 
for  which  a  oasis  js  laid  in  the  bill.  In  a  case 
where  the  possession  of  the  land,  by  the  de- 
fendants, was  alleged,  the  demand  for  rents  and 
profits  would  result  from  this  fact.-  There  was 
no  pretence  that  this  demand  was  taken  into 
-rie  w  in  the  action  at  law.  As  it  consisted  of  un- 
liquidated  damages,  it  was  not  a  proper  subject 
for  an  offset.    Ihid. 

90.  The  acts  of  Maryland,  regulating  the  pro- 
ceedings on  injunctions  and  other  chancery  pro- 
ceedings, and  giving  certain  efi!ects  to  them  in 
coarts  of^  law,  are  of  no  force  in  relation  to  the 
courts  of  the  United  States.  The  chancery  juris- 
diction given  hy  the  constitution  and  laws  of  the 
United  States,  is  the  same  in  all  the  states  of 
tiie  Union,  and  the  rule  of  decision  is  the  same 
in  a.1t.  In  the  exercise  of  that  jurisdiction,  the 
coarts  of  the  United  States  are  not  governed  by 


the  state  practice;  but  the  act  of  congress  of 
1792,  ch.  36,  has  provided  that  the  modes  of 
proceeding;  in  equity  suits  shall  be  according  to 
the  principles,  rules,  and  usages  which  belong 
to  courts  of  equity,  as  oontradistingui^ed  from 
courts  of  law.  And  the  settled  doctrine  of  the 
supreme  court  is,  that  the  remedies  in  equity 
are  to  be  administered,  not  according  to  the  state 
practice,  but  according  to  the  practice  of  courts 
of  equity  in  the  parent  country,  as  contradistin- 
guished from  courts  of  law ;  subject,  of  course, 
to  the  provisions  of  the  acts  of  congress,  and  to 
such  alterations  and  rules  as,  in  the  exercise  of 
the  powers  delegated  by  those  acts,  the  courts 
of  the  United  States  may  from  time  to  time  pre- 
scribe. SoyU  V.  Zaeharie  if  Turner^  6  Peters, 
648. 

91.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  tK>urts  of 
equity,  and  in  those  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles^ 
rules,  and  usages,  which  belong  to  courts  oi 
equity,  and  to  courts  of  admiralty,  respectively, 
as  contradistinffuished  from  courts  ot  common 
law,  subject,  nowever,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generally  under- 
stood to  adopt  the  principles,  rules,  and  usages 
of  the  court  of  chancery  in  England.  Vattier  v. 
Hinde,  7  Peters,  252. 

92.  The  rules  of  law  respecting  a  purchaser 
without  notice,  are  formed  tor  the  protection  of 
him  who  purchases  a  legal  estate,  and  pays  the 
purchase-money  without  a  knowledge  of  the  out- 
standing equity.  They  do  not  protect  a  person 
who  acquires  no  semblance  of  title.  They  apply 
fully,  only  to  the  purchaser  of  the  legal  estate. 
Even  the  purchaser  of  an  equity  is  bound  to 'take 
notice  of  any  prior  equity.    Ibid, 

93.  The  bill  set  forth  a  title  in  6.  H.,  the  wife 
of  T.  H.,  by  direct  descent  from  her  brother  to 
herself;  and  insisted  on  this  title  to  certain  real 
estate.  The  answer  of  the  defendants  resisted 
the  claim,  because  the  land  had  been  conveyed 
by  the  copiplainants  before  the  institution  of  the 
suit  to  A.C.  The  complainant,  in  his  replication, 
admitted  the  execution  of  the  deed  to  A.  C,  but 
averred  that  it  was  made  in  trust  to  reconvey 
the  lot  to  T.  H^  to  be  held  by  him  for  the  use 
and  benefit  of  B.  H.,  his  wife,  and  her  heirs,  and 
to  enable  T.  H.  to  manage  and  litigate  the  said 
rights;  and  that  A.  H.,  in  execution  of  the  trust, 
made  a  deed  to  T.  H.  The  deed  was  recorded, 
and  was  exhibited,  but  it  did  not  state  the  trust. 
By  the  supreme  court :  — The  rules  of  the  court 
or  chancer^r  will  not  permit  this  departure,  in 
the  replication,  from  the  statements  of  the  bill. 
Ihid, 

94.  Where  the  new  parties  to  a  proceeding  in 
chancery  are  the  legal  representatives  of  an 
original  party,  and  the  proceedings  have  been 
revived  in  their  names,  by  the  order  of  the  cir- 
cuit court,  on  a  bill  of  revivor,  the  settled  prac- 
tice is  to  use  all  the  testimony  which  might  have 
been  used  if  no  abatement  had  occurred.  The 
representatives  take  the  place  of  those  which 
they  represent,  and  the  suit  proceeds  in  a  new 
form;  unafiected  by  the  change  of  name.    Ibid. 


292 


CHANCERY  AND  CHANCERY  PRACTICE, 


General  Principles. 


95.  To  deprive  a  party  of  the  fruits  of  a  judg- 
ment at  law,  it  must  be  against  conscience  that 
he  should  enjoy  them.  The  party  complaining 
must  show  a  court  of  equity  that  he  has  more 
equity  than  the  party  in  whose  favour  the  law 
has  decided.    Brashear  v.  Westf  7  Peters,  608. 

96.  A  complex  and  intricate  account  is  an  unfit 
subject  for  examination  in  a  court  of  chancery, 
and  ought  always  to  be  referred  to  a  commis- 
sioner, to  be  examined  by  him  and  reported,  in 
order  to  a  final  decree.  To  such  rejport  the  par- 
ties may  take  any  exceptions,  ana  thus  bring 
any  question  they  may  think  proper  before  the 
court.  Dubaursde  St  ColomWs  Heirs  v.  The 
United  Statesj  7  Peters,  625. 

97.  The  twentieth  of  the  rules  made  by  the 
supreme  court  at  February  term,  1822,  for  the 
regulation  of  proceedings  in  the  circuit  courts  in 
equity  causes,  prescribes  "  if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received;  and  the  defendant  shall 
proceed  to  answer  the  plaintifi*'^  bill ;  and  if  he 
tail  to  do  so  within  two  calendar  months,  the 
same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed, 
and  the  matter  thereof  be  decreed  accordingly.'' 
Bv  the  terms  of  this  rule,  no  service  of  any  copy 
of  an  interlocutory  decree,  taking  the  bill  pro 
confesso,  is  necessary,  before  the  final  decree ; 
and.  therefore,  it  cannot  be  insisted  on  as  a 
matter  of  right,  or  furnish  a  proper  ground  for  a 
bill  of  review.  If  the  circuit  court  should,  as 
matter  of  favour  and  di.<)cretion,  enlarge  the  time 
for  an  answer,  or  require  the  service  of  a  copy 
before  the  final  decree,  that  may  furnish  a  ground 
why  that  court  should  not  proceed  to  a  final  de- 
cree, until  such  order  was  complied  with.  But 
any  omission  to  comply  with  it  would  be  a  mere 
irregularity  in  its  practice  3  and  if  the  circuit 
court  should  afterwards  proceed  to  make  a  final 
decree  without  it,  it  would  not  be  error,  for  which 
a  bill  of  review  lies;  but  it  would  have  to  be  re- 
dressed, if  at  all.  by  an  order  to  set  aside  the 
decree  for  irregularity,  while  the  court  retained 
possession  and  power  over  the  decree  and  the 
cause.  Bank  of  the  Uriited  States  v.  White  et  d., 
8  Peters,  262. 

98.  No  practice  of  the  circuit  court,  incon- 
sistent with  the  rules  of  practice  established  by 
the  supreme  court  for  the  circuit  courts,  can  be 
admissible  to  control  them.    Ibid, 

99.  In  all  suits  brought  against  infants,  whom 
the  law  supposes  to  be  incapable  of  understand- 
ing and  managing  their  own  affairs,  the  duty  of 
watching  over  their  interests  devolves,  in  a  con- 
siderable degree,  upon  the  court.  They  defend 
by  guardian  to  oe  appointed  by  the  court,  who 
is  usually  the  nearest  relation  not  concerned,  in 
point  of  interest,  in  the  matter  in  question.  It 
18  not  error,  but  it  is  calculated  to  awaken  atten- 
tion, that,  in  a  case,  though  the  infants,  as  the 
record  shows,'  had  parents  living,  a  person,  not 
appearing  from  his  name,  or  shown  on  the  record 
to  be  connected  with  them,  was  appointed  their 
guardian  ad  litem.  Sank  of  the  United  States  v. 
Kitchie,  8  Peters,  128. 

100.  The  answer  of  the  infant  defendants,  in 
the  original  piQceedingi  was  signed  by  their 


guardian,  but  not  sworn  to.  It  consents  to  the 
decree  for  which  the  bill  prays;  and  without 
other  evidence,  the  circuit  court  proceeded  to 
decree  a  sale  of  their  lands.  Held:  This  is  en* 
tirely  erroneous.  The  statute  under  which  the 
court  acted  authorizes  a  sale  of  the  real  estate 
only  where  the  personal  estate  shall  be  insuffi- 
cient for  the  payment  of  debts,  when  the  justice 
of  the  claims  shall  be  fully  established,  and 
when,  upon  consideration  of  all  circumstances, 
it  shall  appear  to  the  chancellor  to  be  just  ana 
proper  that  such  debts  should  be  paid  by  a  sale 
of  tne  real  estate.  Independent  of  these  special 
requisitions  of  the  act,  it  would  be  obviously  the 
duty  of  the  court,  particularly  in  the  case  of  in- 
fants, to  be  satisned  on  these  points.    Ibid, 

101.  The  insufficiency  of  the  personal  estate 
of  a  debtor  to  pay  his  debts,  was  stated  in  the 
answer  of  his  administrator,  but  it  was  not  proved, 
and  was  admitted  in  that  of  the  guardian  of  the 
infants,  but  his  answer  was  not  on  oath.  Held^ 
That  it  it  had  been,  the  circuit  court  ought  to 
have  been  otherwise  satisfied  of  the  fact.     Ibid. 

102.  The  justice  of  the  claims  made  by  the 
complainants  in  the  original  proceeding  is  not 
established  otherwise  than  by  the  acknowledg- 
ment of  the  infant  defendants  in  their  answer, 
that,  '^  according  to  the  belief  and  knowledge  ot 
their  guardian,  they  are,  as  alleged  in  said  bill, 
respectively  due."  By  the  supreme  €M)urt: — 
The  court  ought  not  to  have  acted  on  this  ad- 
mission. The  infants  were  incapable  of  making 
it,  and  the  acknowledgment  of  tne  guardian,  not 
on  oath,  was  totally  insufficient.  The  circuit 
court  ought  to  have  required  satisfactory  proof 
of  the  justice  of  the  claims,  and  to  have  estab- 
lished such  as  were  just,  before  proceeding  to 
sell  the  real  estate.    Ibid. 

103.  There  was  error  in  the  original  proceed- 
ings, in  ordering  the  sale  of  the  real  estate  of  the 
deceased  for  the  payment  of  his  debts,  before 
the  amount  of  the  debts  should  be  judicially 
ascertained  by  the  report  of  an  auditor.     Ibid. 

104.  The  eighth  section  of  the  law  which  au' 
thorizes  the  sale  of  real  estate  descending  to 
minors,  enacts,  '4hat  all  sales  made  by  the  ao- 
thority  of  the  chancellor  under  this  act,  shall  be 
notified  to  and  confirmed  by  the  chancellor,  be- 
fore any  conveyance  of  the  property  shall  he 
made."  This  provision  was  totally  disregarded. 
The  sale  was  never  confirmed  by  the  circuit 
court,  yet  the  conveyance  was  made.  Held^  It 
is  a  fatal  error  in  the  decree,  that  it  directs  the 
conveyance  to  be  made  on  the  payment  of  the 
purchase-money,  without  directing  that  the  sale 
shall  first  "be  notified  to,  and  approved  by,"  the 
circuit  court.    Ibid. 

105.  The  conveyances  of  the  real  estate,  made 
under  the  original  proceeding,  were  properly  set 
aside  by  the  decree  of  the  court  below.  The 
relief  might  be  very  imperfect,  if,  on  the  reversal 
of  a  decree,  the  party  could,  under  no  circum- 
stances, be  restored  to  the  property  which  hzd 
been  improperly  and  irregularly  taken  from  bim. 
Ibid. 

106.  6.  K.,  the  father  of  the  wife  of  the  com 

Slainant,  T.,  a  few  days  after  the  marriage  of  hib 
aughter,  proposed  to  his  son-in-law,  that  he 
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should  repair  a  house  and  lot  in  Georgetown,  D. 
C.^  saving  he  intended  it  for  his  daughter.  At 
thii  time  G.  E.  was  in  good  circumstances.  T. 
laid  out  a  considerable  sum  in  the  repairs,  after- 
wards occupied  the  property — removed  from  it 
and  received  the  rents,  and  afterwards  left 
Georgetown  to  reside  elsewhere,  the  rents  of  the 
property  being  collected  and  paid  to  him  by  G. 
K  Some  time  after  the  repairs  of  the  property 
were  finished,  a  correspondence  took  place  as  to 
the  terms  on  which  G.  K.  was  to  convey  the 
property  to  T.  and  wife,  in  which  G.  X.  ac- 
KDonrledged  the  right  of  T.  to  have  the  amount 
paid  for  the  repairs  secured  or  repaid  to  him  i 
and  stated  that  he  would  convey  part  of  the  pro- 
perty to  T.  and  part  of  it  to  his  aaughter,  so  that 
the  property  should  be  jpossessed  and  enjoyed 
by  them  both.  No  specific  agreement  was  made 
OQ  the  subject,  and  G.  K.  afterwards  died  insol- 
vent. T.  and  wife  filed  a  bill  against  the  heirs 
of  G.  K.  and  the  trustee  of  the  creditors  of  G. 
K.,  claiming  a  conveyance  of  the  property,  and 
for  general  relief.  Bv  the  supreme  court : — In 
DO  point  of  view  could  such  a  contract  as  that  in 
this  case  be  considered  voluntary.  There  was 
not  only  a  good  consideration,  tliat  of  natural 
affection,  but.  a  valuable  one.  To  constitute  a 
valuable  consideration,  it  is  not  necessary  that 
money  should  be  paid ;  but  if  it  be  expended  on 
the  faith  of  the  contract,  it  constitutes  a  valuable 
consideration.  Kin^s  Heirs  v.  Thompson  and 
Wife,  9  Peters,  204. 

107.  In  testmg  the  validity  of  a  transaction  of 
1812,  the  subsequent  fall  of  property  in  George- 
town, or  the  failure  of  K.,  cannot  be  taken  into 
▼iew.  The  inquiry  must  be  limited  to  the  cir- 
cumstances of  K.  at  that  time.  It  is  not  shown 
that  the  persons  for  whom  he  was  bound,  as  en- 
dorser, were  then  unable  to  pay  the  respective 
sunns  for  which  he  was  responsible ;  and  it  would 
be  improper  to  consider  those  sums  as  debts  due 
by  K.  He  was  responsible  for  their  payment  on 
certain  contingencies ;  but  the  fact  that  nis  credit 
remained  unimpaired  for  several  years  after  the 
contract,  shows  that  neither  his  credit,  nor  the 
credit  ot  those  for  whom  he  was  endorser,  was 
considered  doubtful.  In  this  state  of  facts,  K. 
was  in  a  condition  to  dispose  of  the  house  and  lot. 
not  worth  more  than  two  thousand  five  hundred 
dollars,  on  the  terms  stated.    Ibid. 

108.  The  terms  of  the  contract  not  being  suffi- 
ciently established  by  the  evidence,  the  court 
decreed  that  the  property  should  be  sold,  and 
the  proceeds  of  the  sale  should  be  first  applied 
to  the  payment  of  the  money  expended  by  T. 
in  makmg  improvements  on  the  property;  and 
the  balance,  it  any,  paid  over  for  the  benefit  of 
the  creditors  of  G.  K. :  T.  not  to  be  charged  with 
rent  of  the  premises  while  he  occupied  them,  or 
with  the  rent  collected  and  paid  to  him  after  he 
removed.     Ibid, 

109.  On  motions  made  to  the  supreme  court, 
from  proceedings  in  the  circuit  court,  laid  before 
the  court,  it  appeared  that  there  are  certain 
claimants  of  the  bequest,  asserting  themselves 
to  be  "  heirs  at  law  "  whose  claims  were  not  ad- 
judicated upon  in  toat  court,  on  account  of  their 
having  been  preiented  at  too  late  a  period.  By 
25« 


the  supreme  court : — ^As  the  cause  is  to  go  back 
again  for  further  proceedings,  and  must  be 
opened  there  for  new  allegations  and  proofs,  the 
claimants  will  have  a  full  opportunity  of  present- 
ing and  proving  their  claims ;  and  they  ought  to 
be  let  into  the  cause  for  that  purpose.  Harrison 
et  oZ.  v.Nixon^  9  Peters,  483. 

110.  The  district  court  of  the  United  States  in 
Louisiana,  has  jurisdiction  in  all  cases  which  are 
cognisable  in  courts  of  equity,  as  contradistin- 
guished from  courts  of  common  law ;  and  the 
modes  of  proceeding  in  that  court  must  be  ac- 
cording to  the  usafies,  principles  and  rules  which 
belong  to  courts  of  equity.  Livingston  v.  Slory^ 
9  Peters.  632. 

111.  if  there  are  no  equitable  claims  or  rights 
cognisable  in  the  courts  of  the  state  of  Louisiana, 
nor  any  courts  of  equity,  and  no  state  laws  regu- 
lating the  pmctice  m  equity  causes,  the  law  of 
the  United  States  of  1824  does  not  apply  to  a 
case  of  chancery  jurisdiction,  and  the  district 
court  of  Louisiana  is  bound  to  adopt  the  ante- 
cedent modes  of  proceeding,  authorized  under 
the  former  acts  of  congress.    Ibid, 

112.  Congress  has  the  power  to  establish  cir- 
cuit and  district  courts  in  any  and  all  the  states 
of  the  Union,  and  to  confer  on  them  equitable 
jurisdiction  in  cases  coming  within  the  constitu- 
tion. It  falls  within  the  express  words  of  the 
constitution:    Ibid, 

113.  Statutes  of  limitations  are  applied  by 
courts  of  equity,  in  all  cases  where  at  law  they 
might  be  pleacfed.  At  law,  to  make  the  statute 
a  bar,  there  must  be  an  adverse  possession ;  and 
b^r  analofi^y,  a  court  of  equity,  in  a  similar  case, 
will  hold  the  statute  to  be  a  good  bar.  The 
statute  of  the  state  of  Tennessee  which  was  in- 
sisted on  as  a  bar  does  not  depend  upon  posses- 
sion. It  bars  a  creditor  who  does  not  sue  the 
heir  within  seven  years.  There  can  be  no  doubt 
that  the  statute  applies  where  a  creditor  seeks 
to  make  the  heir  liable  for  the  debt  of  his  ances- 
tor, on  the  ground  that  either  personal  or  real 
property  descended  to  him.  And  this  appeared 
to  be  the  decision  of  the  supreme  court  of  Ten- 
nessee on  the  statute.  There  is  nothing  in  their 
decisions  referred  to,  which  shows  that  they  have 
given  eflect  to  the  statute  beyond  this,  by  the 
statute  of  1819,  which  is  wholly  dififerent  m  its 
language  from  the  act  of  18 15,  a  bar  is  created 
indiscriminately,  to  suits  in  equity,  as  well  as  at 
law.  The  statutes  do  not  apply  to  this  case. 
Coulson  V.  Walton^  9  Peters,  62. 

1 14.  In  a  case  in  which  there  was  a  clear  ad- 
verse possession  of  the  real  estate  in  controversy, 
without  any  acknowledgment  of  a  trust  in  any 
one,  and  no  circumstances  shown  to  overcome 
the  decisive  influence  of  this  adverse  possession ; 
the  supreme  court  held,  that  according  to  the 
established  doctrine  in  courts  of  equity,  mdepen- 
dent  of  any  legislative  limitations,  it  would  not 
entertain  so  stale  a  demand.  Piatt  v.  Vattier,  9 
Peters,  405. 

115.  The  purchasers  of  land  of  which  thcfy 
were  in  possession,  under  a  supposed  legal  title, 
obtained  by  their  vendor  by  improper  means, 
and  which  title  was  afterwards  declared  to 
enure  to  the  holders  of  the  superior  equitable 
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title,  who  had  failed  to  prosecute  their  claims  for 
upwards  of  thirty  years,  were  confirmed  in  their 
titles,  and  adjudged  to  pay  the  purchase-money 
of  the  land  to  the  holders  of  the  superior  equita- 
ble title.    Boone  y.ChileSj  10  Peters,  177. 

116.  The  complainants  filed  a  bill  in  the  cir- 
cuit court  of  Kentucky,  claiming  a  conveyance  of 
the  legal  title,  and  an  account  of  rents  and  pro- 
fits of  a  tract  of  land,  the  legal  title  to  which 
was  derived  in  virtue  of  the  law  of  Virginia, 
under  a  settlement  and  a  pre-emption  right,  held 
by  Reuben  Searcy.  Searcv  gave  his  bond  to  Hoy, 
to  make  a  deed  of  one-half  of  the  land  to  which 
he  was  thus  entitled ;  the  other  half  having  been 
given  by  him  to  one  Martin,  to  obtain  the  loca- 
tion and  patenting.  He  afterwards  gave  the 
plats  and  surveys  to  Hoy,  who,  in  1785,  obtained 
a  patent  for  the  land,  which  he  was  to  have  a 
deed  for.  Hoy,  in  1781,  assigned  the  bond  of 
Searcy  to  George  Boone,  and  made  himself 
surety  for  its  performance :  and  George  Boone 
assigned  the  bond  to  Thomas  Boone,  the  ancestor 
of  the  complainants.  Thomas  Boone  lived  in  the 
state  of  Pennsylvania,  and  was  in  Kentucky  in 
1802, 1810,  and  1819,  m  the  neighbourhood  of  the 
land ;  but  while  there  he  took  no  measures,  per- 
sonal! v,  to  obtain  the  title  or  possession  of  it.  In 
1787,  ne  gave  to  George  Boone  a  power  of  attor- 
ney to  obtain  a  conveyance  of  the  land ;  and  in 
1802  he  made  a  conditional  sale  of  it  to  Heze- 
kiah  Boone;  but  the  condition  was  not  per- 
formed by  Hezekiah  Boone ;  so  that  under  the 
agreement  he  obtained  no  right  to  the  land.  Pos- 
session was  taken  of  parts  of  the  land,  and  im- 
provements made  as  early  as  or  before  1806.  and 
the  persons  in  possession  are  among  the  derend- 
ants.  Geot-ge  Boone  exceeded  his  powers,  and 
made  agreements  to  sell  the  land  *  and  also 
agreed  to  give  up  to  one  of  the  heirs  of  Hoy, 
Searcy's  bond ;  and  some  of  the  heirs  sold  parts 
of  the  land  to  the  persons  in  possession,  asserting 
a  right  to  the  legal  title;  ana  another  of  the  heirs 
sold,  by  a  quit-claim  deed,  all  her  rights,  as  one 
of  the  heirs  of  Hoy.  to  Green  Clay.  Afterwards 
William  Chiles,  alleging  that  he  had  obtained 
from  George  Boone,  and  from  Hezekiah  Boone, 
the  conditional  purchaser,  the  equitable  right  of 
Thomas  Boone,  under  Searcy's  bond,  filed  in  the 
name  of  Thomas,  George  and  Hezekiah  Boone, 
and  in  his  own  name,  in  the  county  court  oi 
Bourbon  couiity,  a  bill  ajgainst  the  heirs  of  Hoy, 
the  persons  in  possession,  and  against  Green 
Clay,  alleging  him  to  be  a  purchaser,  with  notice 
of  Thomas  Boone's  e<]uitable  title  under  Searcy 
and  Hoy ;  and  obtained  from  that  court  a  de- 
cree for  a  conveyance  to  him  of  the  legal  title; 
and  afterwards  a  deed  for  the  same,  from  a  com- 
missioner appointed  to  execute  the  same.  This 
docree  was  afterwards,  on  appeal,  reversed  for 
informality ;  but  before  the  same  was  reversed, 
the  complainants  filed  this  bill,  asking  for  a  con- 
veyance from  Chiles  of  all  the  title  he  held  in 
the  land,  dither  under  the  decree,  or  in  any  other 
manner.  Chiles,  after  the  bill  was  filed,  pur- 
chased from  Green  Clay  the  rights  he  held ;  and, 
in  his  answer,  alleges  him  to  have  been  an  in- 
nocent purchaser,  without  notice.  The  persons 
in  possession,  who  purchased  from  Chiles,  after 


the  decree  of  the  Bourbon  court,  answered,  as- 
serting their  possession,  and  that  they  were  pro* 
tected  by  the  statute  of  limitation;  and  sub* 
mitted  to  such  rules  and  regulations,  according 
to  law  and  equity,  as  the  case  may  require.  In 
1822,  Thomas  Boone  made  an  agreement  with 
Boone  Engles,  by  which  the  latter  took  upon 
him  the  institution  and  conducting  of  this  suit, 
for  a  portion  of  the  benefit  to  be  derived  from  it ; 
and  this  the  persons  in  possession  allege  to  be 
champerty.  The  court  decreed  a  conveyance 
by  Chiles,  and  by  others  who  held  the  legal 
title,  to  be  made  to  the  complainants,  of  all  the 
lands  unsold,  and  not  in  the  possession  of  others ; 
and  that  those  who  are  in  possession,  who  liad 
purchased  from  Chiles^  should  pay  to  the  com- 
plainants the  sums  wnich  they  agreed  to  pay, 
respectively,  with  interest,  according  to  their  re- 
spective contracts.  Boone  T.Chilesj  10  Peters, 
177. 

117.  It  is  a  general  principle  in  courts  of 
equity,  that,  where  both  parties  claim  by  an 
equitable  title,  the  one  who  is  prior  in  time  is 
deemed  the  better  in  right ;  ana  that  where  the 
equities  are  equal  in  point  of  merit,  the  law  pre- 
vails.  J^tVf. 

118.  The  tenants  in  possession  of  land,  of 
which  the  complainants  claimed  a  conveyance 
of  the  leeal  title,  were  made  parties  to  the  pro- 
ceeding by  an  amended  bill ;  the  original  biU 
having  charged  that  the  land  had  been  occd- 
pied  by  them  for  ten  or  twelve  years,  as  the 
tenants  of  the  holder  of  the  legal  title.  They 
were  not  charged  with  fraud,  nor  were  they 
placed  in  any  such  relation  to  the  land.  By  the 
supreme  court — No  case  exists,  as  to  the  tenants, 
for  the  interference  of  a  court  of  equity,  whether 
they  occupied  the  lands  as  the  tenants  of  the 
holder  of  the  legal  title,  as  declared  in  the  ori- 
ginal bill,  or  as  tenants  in  possession  under  an- 
other; the  complainants  are  to  be  supposed  to 
have  their  remedy  at  law  for  the  recovery  of  the 
land,  until  they  snail  chai^ge  and  show  that  the 
tenants  obtained  and  retain  possession  in  contra- 
vention of  some  equity  subsisting  between  them 
and  the  complainants.  JRmgo  v.  ^tnn5, 10  Peters, 
269. 

119.  No  practice  of  the  circuit  court,  iocon- 
sistent  with  the  rules  of  practice  established  by 
the  supreme  court  for  the  circuit  courts^  can  be 
admissible  to  control  them.  Bank  of  the  United 
States  V.  IVhitCj  8  Peters,  262. 

120.  The  appellants  died  a  bill  in  the  circuit 
court  of  Pennsylvania,  claiming  to  have  a  bond 
and  mortgage  cancelled  and  delivered  op  to 
them.  They  alleged,  which  was  denied  by  the 
defendant,  that  the  same  was  given  without  ooo- 
sideration ;  was  induced  by  threats  of  a  prose- 
cution, for  a  criminal  ofience,  asainst  the  hus- 
band of  the  mortgagor,  and  that  the  instramentt 
were  therefore  void ;  and  that  they  were  obtained 
by  the  influence  the  mortgagee  exercised  over 
the  mortgagor,  he  being  a  clergrman,  and  her 
religious  visitor,  and  her  mind  being  weak  or 
impaired.  The  circuit  court  of  Pennsylvania  dis- 
missed the  bill ;  and  on  appeal  to  the  supreme 
court,  the  decree  of  the  circuit  court  was  af- 
firmed.   A  court  of  chancery  will  often  refuse 
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to  enforce  a  contract,  when  it  would  also  refuse 
to  annul  it.  In  such  a  cast)  the  parties  are 
left  to  their  remedy  at  law.  Jackson  v.  Ashton^ 
11  Peters,  229. 

121.  If  a  life  estate  in  land  is  sold,  and  at  the 
time  of  the  sale  the  estate  is  terminated  by  the 
death  of  the  person  in  whom  the  right  vested, 
a  ooart  of  equity  would  rescind  the  purchase. 
If  a  horse  is  sold,  which  both  parties  believed 
to  b&Aliye,  but  was  dead  at  the  time  of  sale,  the 
purcffaser  would  not  be  compelled  to  pay  the 
oonsideration.  The  law  on  this  subject  is  clearly 
stated  in  the  case  of  Hitchcock  v.  Giddings. 
DaniePs  Exchequer  Reports,  1,  where  it  is  said 
that  a  vendor  is  bound  to  know  he  actually  has 
that  which  he  professes  to  sell.  And  even 
though  the  subject  of  the  contract  be  known  to 
ixjth  parties  to  oe  liable  to  a  contingency  which 
may  destroy  it  immediately,  yet  if  the  contin- 
gency has  already  happened,  it  will  be  void. 
Alien  V.  Hammondf  11  Peters,  63. 

122.  The  provisions  of  the  local  law  or  civil 
code  of  Louisiana,  were  applied  to  a  case  which 
was  instituted  in  the  district  court  of  the  United 
States^  under  the  chancery  powers  vested  in  that 
court,  by  the  constitution  of  the  United  States, 
giving  chancery  jurisdiction  to  the  courts  of  the 
United  States.  Livingston  v.  Storyj  1 1  Peters,  351. 

123.  The  brig  Ann,  of  Boston,  on  a  voyage 
from  New  Orleans  to  Madeira.  &o.,  was  unlaw- 
fully captured  by  a  part  of  the  Portuguesis 
squadron,  and  was,  witn  her  cargo,  condemned. 
Upon  the  remonstrance  of  the  government  of  the 
United  States,  the  claim  of  the  owner  for  compen- 
sation for  this  capture  was,  on  the  i9th  of  January, 
1832,  admitted  by  the  governn^ent  of  Portugal,  to 
an  amount  exceeding  thirty-three  thousand  dol- 
lars, one-fourth  of  which  was  soon  after  paid.  On 
the  27th  of  January,  1832,  the  owner  of  the  Ann 
and  cargo,  neither  of  the  parties  knov^ing  of  the 
admission  of  the  claim  by  Portugal,  made  an 
agreement  with  the  appellant  to  allow  him  a  sum 
a  little  below  one-third  of  the  whole  amount  of  the 
sum  admitted,  as  commissions,  on  his  agreeing  to 
use  his  utmost  efforts  for  the  recovery  thereof. 
At  the  time  this  agreement  was  made,  which  was 
under  seal,  H.,  the  appellee,  was  indebted  to  the 
appellant.  A.,  two  hundred  and  sixty-eight  dollars 
for  services  rendered  to  him  in  the  course  of  a 
commercial  agency  for  him.  In  the  contract  it 
was  agreed  that  this  debt  should  be  released. 
Under  the  contract,  A.  received  the  payment  of 
one-fourth  the  amount  admitted  to  be  due  to  H. 
by  Portu^I;  and  H.  fil^  a  bill  to  have  the  con- 
tract rescinded,  and  delivered  up  to  him ;  the  debt 
of  two  hundred  and  sixty-eight  dollars  to  be  de- 
ducted from  the  sum  receiiyed,  with  interest,  &c. 
The  circuit  court  made  a  decree  in  favour  of 
^.^  and  on  the  payment  of  two,  hundred  and 
Rzty-eight  dollars,  with  interest,  the  contract 
was  ordered  to  be  delivered  up  to  be  cancelled. 
The  decree  of  the  circuit  court  was  affirmed  by 
the  supreme  court :  the  court  being  of  opinion, 
Uiat  the  agreement  had  been  entered  into  by 
both  the  parties  to  it,  under  a  mistake,  and  un- 
der entire  ignorance  of  the  allowance  of  the 
el&im  of  the  owner  of  the  Ann  and  her  cargo. 
It  was  without  consideration ;  services  long  and 


arduous  were  contemplated,  but  the  object  of 
those  services  had  been  attained.  Allen  v.  Hani» 
mond,  11  Peters,  63. 

124.  A  court  of  equity  looks  to  the  substantial 
object  of  the  conveyance,  and  will  consider  an 
absolute  deed  as  a  mortgage,  wherever  it  is 
shown  to  have  been  intended  merely  as  a  secu- 
rity for  the  payment  of  a  debt.  Hughes  v.  Ed- 
wards,  9  Wheat.  489;  5  Cond.  Rep.  648. 

125.  The  general  rule,  both  at  law  and  io 
equity,  is,  that  parol  testimony  is  not  admissible 
to  vary  a  written  instrument.  But,  in  cases  of 
fraud  and  mistake,  courts  of  equity  will  relieve. 
Hunt  v.  Rousmanier,  8  Wheat.  174  j  5  Cond. 
Rep.  401. 

126.  It  seems  that  a  court  of  equity  will  re- 
lieve in  a  case  of  mistake  of  law  merely.    Ibid, 

127.  If  the  breach  of  the  condition  of  the  bond 
given  by  the  owners  of  a  private  armed  vessel, 
nnder  the  prize  act  of  June  26,  1812,  ch.  430^ 
ap(>ear  upon  demurrer,  the  defendants  are  not 
entitled  to  a  hearing  in  equity  under  the  judi- 
ciary act  of  1789,  ch.  20,  sec.  26.  Greeley  et  d. 
V.  The  United  States,  8  Wheat.  257;  5  Cond. 
Rep.  433. 

128.  A  bill  in  equity,  brought  to  rescind  a 
purchase  made  under  a  decree  of  the  supreme 
court,  in  Terrett  v.  Taylor,  9  Cranch,  43 ;  3  Cond. 
Rep.  254,  upon  the  ground  that  the  title  to  the 
property  was  defective,  and  could  not  be  made 
good  by  the  vestry  and  other  persons,  who  were 
parties  to  the  former  suit,  was  dismissed.  Mason 
v.  Muneaster,  9  Wheat.  445 ;  5  Cond.  Rep.  644. 

129.  Where  a  conveyance  had  been  made  of 
her  real  estate  by  a  daughter  to  a  father,  imme- 
diately before  her  marriage,  under  a  belief  that 
she  would  be  benefited  by  the  same,  and  that 
the  property  conveyed  by  the  deed  would  be- 
come hers  after  the  decease  of  her  parent,  and 
where  the  operation  of  the  conveyance  was  to 
deprive  the  daughter  of  the  estate,  the  court  de- 
creed a  conveyance  of  the  property,  and  an  ac- 
count of  the  proceeds  of  the  part  which  had  been 
sold,  so  as  to  effect  the  justice  of  the  case,  and 
to  give  to  the  daughter  the  property  to  which 
she  would  have  been  entitled  had  not  the  con- 
veyance been  made.  Slocum  and  Wife  v.  JUor- 
shall  et  fli..  2  Wash.  C.  C.  R.  397. 

130.  Wnere  the  equity  of  each  party  is  equal, 
the  court  will  not  deprive  one  party  of  the  ad- 
vantage he  may  have  gained,  by  obtaining  a 
legal  estate  in  property  which  was  promised  as 
a  security  for  a  dent  due  to  each.  Phillips  et  d. 
V.  Crammond  et  d.,  2  Wash.  C.  C.  R.  441. 

131.  It  is  no  reason  for  referring  accounts 
back  to  the  commissioner  who  made  the  report| 
that  one  of  the  party  suggests  that  since  it  vras 
made  he  has  obtained  evidence  in  support  of 
his  exceptions,  and  that  he  expects  he  will  be 
able  to  discover  new  debts  and  credits  not  now 
known  to  him ;  the  new  evidence  may  be  read 
when  the  exceptions  are  argued.  Canuw  y. 
Francis,  3  Wash.  C.  C.  R.  108. 

132.  If  the  bill  in  equity  alleges  a  particular 
fact,  the  plaintiff  cannot  in  argument  urge  that 
the  fact  is  otherwise ;  he  is  bound  by  his  admis- 
sion, unless,  before  the  hearing,  he  obtains  leave 
to  amend.  Prevost  v.  Gratz,  3  Wash.  C.  C.  R.  434. 
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133.  The  rales  \v-hich  prevail  in  England  rela- 
tive to  new  trials  of  issues  out  of  chancery,  are 
not  applicable  to  the  circuit  courts  of  the  United 
States,  where  the  same  judges  that  direct,  super- 
intendf  the  trial  of  such  issues.  Here  the  onlv 
question  can  be,  are  the  judges  satisfied  with 
the  verdict?  Harrison  v.  Rowanj  4  Wash.  C. 
C.  R.  32. 

134.  Where  a  specific  relief  is  asked  for,  in  a 
bill,  even  though  there  be  a  prayer  for  general 
relier  the  circuit  court  cannot  grant  a  relief 
which  is  inconsistent  with,  or  entirely  different 
from,  that  which  is  prayed.  Wilson  v.  Graham^ 
4  Wash.  C.  C.  R.  63. 

135.  The  respondent  is,  however,  bound  to 
ut  his  defence  upon  the  answer,  ana  reserve  it 
or  a  final  hearing ;  but  he  may,  if  it  be  a  sub- 
ject for  a  plea,  put  it  into  that  shape,  in  order  to 
save  the  expense  of  going  into  a  general  exami- 
nation.   Ibid. 

136.  The  equity  practice  of  the  courts  of  the 
United  States,  ana  tD6  mode  of  proceeding,  were 
fixed  by  the  act  of  congress  of  1792,  subject  only 
to  be  changed  by  rules  of  those  courts,  or  of  the 
supreme  court,  and  cannot  be  afifectea  by  state 
laws,  either  prior  or  subsequent  to  the  act  of 
1792.    Mayor  v.  Foulkrod,  4  Wash.  C.  C.  R.  349. 

137.  The  court  will  not  order  service  of  a 
subpcena  in  equity,  on  the  defendant's  attorney 
at  law,  to  be  a  good  service,  except  in  cross 
suits  and  injunctions  to  stay  proceedings  at  law, 
on  the  ground  of  the  defendant's  residing  out 
of  the  state.  Eckert  v.  Bauertj  4  Wash.  C.  C.  R. 
370. 

138.  In  cases  of  injunctions  to  stay  proceed- 
ings at  law,  and  in  cross  suits  in  equity,  and  in 
no  others,  will  the  court  direct  service  of  the 
subpcena  to  be  made  on  the  attorney  at  law,  or 
upon  the  adverse  solicitor  in  the  cross  suit. 
Ward  V.  Sebring,  4  Wash.  C.  C.  R.  472. 

139.  After  the  cause  on  the  original  bill  was 
set  for  hearing,  the  defendant  was  informed  that 
the  plaintiff  was  a  nominal  one,  and  that  the 
real  plaintiff  was  a  citizen  of  tne  same  state 
with  the  defendant.  He  immediately  filed  a 
cross  bill,  charing  this  and  asking  a  discovery. 
The  ori^nal  suit  ought  not  to  be  heard  until  the 
cross  bill  is  answered.  Young  v.  Pott^  4  Wash. 
C.  C.  R.  621. 

140.  The  decree  of  the  orphans'  court  of  Penn- 
sylvania, or  a  deceased  guardian's  account,  the 
subsequent  guardian  of  the  infant  being  a  party 
to  the  controversy,  is  conclusive,  and  a  com- 
plete bar  to  a  bill  in  equity  in  any  other  court. 
Blount  and  Wife  v.  Barrack.  4  Wash.  C.  C.  R. 
657. 

141.  The  circuit  court  of  the  United  States 
having  full  power  to  issue  commissions  to  take 
testimony  abroad,  when  sitting  as  a  court  of 
common  law,  will  not  entertain  any  such  pro- 
ceedings, for  such  a  purpose,  on  its  equity  side. 
Peters  v.  Prevost,  Fame's  C.  C.  R.  64. 

142.  It  is  a  rule  in  equity,  that  a  judgment 
creditor  at  law  is  entitled  to  redeem  an  encum- 
brance upon  land,  and  thereby  secure  his  legal 
priority.  The  United  States  v.  Sturges^  Paine's 
C.  C.  R.  626. 


143.  The  assignee  of  a  mortgage,  or  othei 
chose  in  action^  takes  it  subject  to  the  same 
equity  that  it  waB  subject  to  in  the  hands  of  the 
assimior.  And  the  rule  that  it  is  only  an  equity, 
residing  in  the  original  debtor,  and  not  the 
equities  of  third  persons  against  the  assignor 
thSLt  have  this  effect,  does  not  exclude  a  jud^;- 
ment  creditor,  claiming  to  redeem ;  he  stands  m 
the  place  of  tne  debtor,  and  has  his  equity.  An 
assignee  who  might  have  obtained  notice,  and 
ought  to  have  sought  it,  stands  in  no*.better 
situation  than  if  he  had  actually  obtained  it. 
Ibid, 

144.  A  mortgage  was  given,  in  reality,  to  in- 
demnify the  mortgagee,  but  purporting  to  secure 
a  sum  of  money,  payable  in  one  year;  and  fire 
years  afterwards  it  was  signed,  the  whole  sum 
appearing  from  the  instrument  to  be  unpaid. 
Held^  that  the  circumstances  of  the  case  should 
have  put  the  assignor  upon  an  inquiry,  from 
which  he  would  nave  learned  the  true  con- 
sideration of  the  mortgage.    Ibid, 

145.  An  objection  to  the  equity  of  the  biH, 
which  mi^ht  have  been  taken  advantage  of  on 
demurrer,  is  not  favourably  received  at  the  hear- 
ing of  the  cause  after  answer.    Ibid, 

146.  Where  a  mortgage  is  given  by  a  debtor 
to  his  co-debtor,  to  secure  the  latter  against  the 
debt  of  the  creditor,  equity  considers  the  mort- 
gagee as  a  trustee  for  the  creditor;  and,  where 
a  judgment  has  been  recovered,  w^ill  apply  the 
mortgaged  property  in  satisfaction  of  the  judg- 
ment, or  remove  the  encumbrance,  so  that  it 
may  be  subjected  to  execution.  United  SteUs 
V.  Sturges,  Paine's  C.  C.  R.  626. 

147.  The  principle  which  governs  such  cases 
is,  that  the  collateral  security  is  a  trast  created 
for  the  protection  of  the  debt,  and  that  it  is  the 
duty  of  a  court  of  equity  to  see  that  it  fulfils  the 
purpose  for  which  it  was  intended.    Ibid. 

148.  A  judgment  creditor,  who  applies  to  a 
court  of  equity  for  its  aid  to  enforce  a  judgment 
at  law,  if  he  asks  its  aid  to  reach  a  chattel,  most 
show  that  he  has  taken  out  execution  at  lav, 
and  pursued  it  to  every  available  extent,  in  order 
to  show  a  lien  upon  tne  chattel ;  but  if  the  aid 
is  sought  as  to  land,  it  is  enough  to  show  a  judg- 
ment creating  a  lien  upon  the  land.    Ibid. 

149.  Although  a  mtirtgage  be  absolute  upon 
the  face  of  it,  a  court  of  equity  will  inciuire  into 
the  real  purpose  for  which  it  was  given,  and 
apply  it  to  that  use.    Ibid, 

160.  An  affidavit  in  chancery,  not  sworn  to 
before  a  judge  of  the  circuit  court,  or  before  a 
commissioner  appointed  to  administer  an  oath, 
cannot  be  read  m  evidence  on  the  hearing  of  a 
bill  filed  in  the  court.  Haight  v.  The  Proprietors 
of  the  Morris  Aouedutt^  4  Wash.  C.  C.  R.  601. 

161.  Where  tne  remedy  of  a  party  is  complete 
at  law,  the  decree  of  the  circuit  court,  dismiss- 
ing a  bill  in  chancery,  was  affirmed.  Graces  tt 
d.  V.  The  Boston  Marine  Ins,  Co.,  2  Cranch,  419; 
1  Cond.  Rep.  443. 

162.  Tf  a  party  takes  security  for  money  which 
is  merely  persona),  instead  of  taking  a  mortgage 
on  property,  under  a  mistake  of  law  by  all  par- 
ties, that  the  former  was  as  safe  as  the  latter,  a 
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court  of  eqnity  will  not  relieve  the  party  who 
took  each  security,  and  sabatitate  for  it  a  lien 
or  mortgage  on  the  property.    Ibid. 

152.  A  court  of  equity  Has  jurisdiction  to  en- 
tertain a  suit  upon  the  application  of  heirs  at 
law,  to  set  aside  a  deed  of  land  obtained  from 
their  ancestor  by  undue  influence,  he  being  so 
weak  in  mind  and  body  as  to  be  open  to  such 
influence,  although  he  was  not  absolutely  insane. 
And  the  like  doctrine  prevails,  where  one  of  the 
heirs  at  law  has,  with  the  consent  of  the  others, 
taken  sach  a  deed,  upon  an  arrangement  that 
the  same  shall  be  considered  as  a  trust  for  the 
maintenance  of  the  father,  and  after  his  death, 
for  the  benefit  of  all  his  heirs.  Under  such  cir- 
cumstances^ a  conveyance  may  be  allowed  to 
stand  secuntf  for  actual  advances  and  charges, 
and  be  set  aside  as  to  all  other  purposes  on  ac- 
count of  imposition.  Harding  v.  Wheaton.  2 
Mason's  C.  C.  R.  378. 

154.  Where  a  firm  put  a  debt,  after  the  disso- 
lution of  the  partnersiiip,  at  the  disposal  of  one 
partner,  and  gave  information  of  it  to  the  debtor, 
such  partner  has  a  right  to  assign  it  as  a  security 
for  his  private  debt  j  and  in  equity,  the  assignee 
may  maintain  a  suit  for  it  against  the  debtor. 
M^Lanakm  y.ElUrvy  3  Mason's  C.  C.  R.  269. 

155.  In  genera],  toe  doctrine  of  set-off  is  the 
same  in  equity  as  at  law.  Jackson  v.  Robinsorij 
3  Mason's  C.  C.  R.  138. 

156.  Joint  debts  cannot  be  set  off  in  equity, 
any  more  than  at  law,  aeainst  separate  debts, 
unless  there  be  some  other  equitable  circum- 
stances.   Ihid. 

157.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  in  equity  by 
BD  assignee  to  redeem,  to  prove  the  assignment 
fraudulent,  for  that  is  to  establish  their  own 
title.  Randall  v.  Phillips,  3  Mason's  C.  C.  R. 
378. 

158.  In  equity,  where  there  is  a  joint  tenancy 
in  a  mortgage,  the  surviving  mortgagee  will  be 
held  a  trastee  for  the  representatives  of  the  de- 
ceased co-mortgagee.    Ibid, 

159.  A  purchased  ninety-nine  hundredths  of 
a  tract  of  land  of  one  hundred  acres,  belonging 
to  the  state,  under  a  settler,  and  the  state  granted 
the  one  hundred  acres  to  the  settler,  and  the 
settler  had  granted  one  acre  to  B.  Afterwards, 
A  obtained  from  the  state,  with  full  knowledge 
of  B's  title,  a  ^rant  of  the  whole  land,  the  same 
^inf  excepted  in  his  own  deed  from  the  settler. 
Held,  that  B  was  entitled  in  eouity  to  have  the 
one  acre  conveyed  to  him.  JDunlop  v.  Stetson, 
4  Mason's  C.  C.  R.  349. 

160.  Where  a  set-off  or  defence  to  a  debt  was 
available  at  law,  and  the  party  omitted  by  laches 
to  take  advantage  of  it,  it  seems  a  court  of  equity 
will  not  relieve  him.    Und. 

161.  A  bill  in  equity  for  a  reconveyance  of  an 
Mtate  upon  an  agreement  and  subsequent  award, 
was  dismissed  upon  the  circumstances,  the  bill 
being  brought  against  purchasers,  after  a  consi- 
derable lapse  of  time,  the  ori^nal  vendee  being 
dead  and  insolvent.  A  fortiori^  it  will  not  decree 
it  against  purchasers^  even  with  notice,  if  their 
vendee  is  dead  and  insolvent,  so  that  they  can 


have  no  remedy  over.    McNeill  v.  Magee,  6 
Mason's  C.  C.  R.  244. 

162.  A  bill  in  equity  was  brought  against  a 
feme  sole,  to  compel  her  to  make  an  acknow- 
led^ent  of  a  deed  made  by  her  and  her  late 
husband  in  his  lifetime,  of  her  land,  on  a  sale 
thereof.  In  her  answer  she  denied  all  equity, 
and  asserted  that  the  sale  was  without  her  con- 
sent, and  that  she  received  no  part  of  the  consi- 
deration-money. It  was  held,  that  the  plaintiffs 
were  not  entitled  to  any  relief.  Tovm  of  Provi' 
denu  V.  Manchester,  5  Mason's  C.  C.  R.  59. 

163.  The  statute  of  limitations  binds  courts 
of  equity  as  well  as  law,  in  cases  of  concurrent 
jurisdiction ;  and  sometimes,  by  way  of  analogy, 
binds  equitable  titles.  Pratt  y.  Nortkam,  5  Ma- 
son's C.  C.  R.  95. 

164.  The  statute  of  limitations  of  Rhode  Island, 
of  suits  brought  against  executors  and  adminis- 
trators, is  a  good  bar  in  equity  as  well  as  at  law. 
Ibid. 

165.  If  the  agreement  admitted  by  the  an* 
swer  differs  from  that  stated  in  the  bill,  the 
plaintiff  cannot  have  a  decree  unless  he  prove 
the  contract,  aliunde.  Thompson  v.  Todd,  Pe- 
ters' C.  C.  R.  380. 

166.  A  court  of  chancery,  on  a  bill  of  disco- 
very, will  not  conopel  a  party  to  produce  evi- 
dence which  woula  subject  him  to  a  forfeiture. 
United  States  v.  Ttpenty-eigkt  Packages,  Gilpin's 
D.  C.  R.  312. 

167.  A  relinquishment  by  the  husband  of  his 
marital  right  to  a  legacy  bequeathed  to  his  wife, 
is  valid  as  to  the  creditors  of  the  husband,  and 
a  court  of  equity  will  not  interpose  its  authority 
to  compel  the  husband  to  reduce  the  lejg^acy  into 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.  Gdlegq  v.  Gdllego^s  ExWs.,  2 
Brockenb.  C.  C.  R.  285. 

168.  W.  obtained  a  loan  from  the  Bank  of  the 
United  States,  with  S.  as  his  endorser.  The  note 
was  subsequently  endorsed  h}r  H.,  for  whose  in- 
demnity for  any  loss  which  might  accrue  to  him 
in  consequence  thereof,  W.,  the  drawer,  exe- 
cuted a  (feed  of  trust.  W.  afterwards  executed 
other  deeds  of  trust  on  the  same  land,  for  the 
security  of  other  creditors,  and  among  others,  of 
y.  The  deed  for  the  benefit  of  H.  was  not  re- 
corded, but  full  notice  of  its  execution  was  given 
to  V.  Before  the  deed  to  V.  was  made,  he  made 
a  calculation  of  the  amount  of  the  prior  liens, 
and  said  that  the  property  was  sufRcient  to  pay 
them,  and  secure  him.  The  land  was  sold,  sub- 
ject to  the  prior  liens,  for  the  j)ayment  ot  V.'s" 
debt.    V.  bid  the  amount  of  his  debt,  and  the 

S roper ty  was  struck  off  to  him.  V.  afterwards 
ied,  and  his  executors  proposed  to  the  bank  to 
pay  the  note  on  which  S.  was  endorser,  on  con- 
dition that  the  bank  would  institute  suit  against 
S.  for  their  benefit^  to  which  terms  the  bank 
acceded,  and  obtained  a  judgment  against  S. 
S.  filed  his  bill,  stating  these  circumstances,  of 
which  he  had  no  knowledge  until  the  judgment 
was  obtained,  as  he  averred ;  and  prayed  an  in- 
junction, which  was  granted.  The  injunction 
was  made  perpetual.  Swan  v.  The  Bank  o/thM 
United  States,  2  Brockenb.  C.  G.  R.  293. 
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169.  The  endorser  of  a  promisBory  note,  v^ho 
has  been  charged  by  due  notice  of  the  defanlt 
of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  of  equity  aa  a  surety;  the  holder  may 
proceed  against  either  party  at  his  pleasure,  and 
does  not  discharge  the  endorser  by  not  issuing, 
or  by  countermanding  an  eiecution  against  the 
maker.  Lenox  v.  Proutj  3  Wheat.  520;  4  Cond. 
Rep.  311. 

170.  An  award  will  not  be  set  aside  in  equity 
on  account  of  an  omission  of  the  arbitrators  to 
act  upon  part  of  the  matters  submitted ;  unless 
that  omission  should  have  injured  the  party  com- 
plaining. Davy^s  Ex'rs,  v.  Fawj  7  Cranch,  171; 
2  Cond.  Rep.  461. 

171.  [fa  person  who  has  obtained  a  survey 
upon  a  military  land- warrant  under  the  common- 
wealth of  Virginia,  for  two  thousand  acres,  sell  and 
transfer  for  a  valuable  consideration  hts  right  to 
the  survey,  and  assign  the  plat  and  certificate  to 
the  purchaser,  whereupon  the  purchaser  obtains 
a  patent  for  the  land  m  bis  own  name ;  and  if, 
upon  a  resurvey,  it  appear  that  the  grant  con- 
veys two  thousand  seven  hundred  acres;  the 
vendor  cannot,  in  equity,  support  a  claim  for  the 
surplus  against  the  vendee.  rowUs  et  ol.  v.  Craig 
€t  al,y  8  Cranch,  371 ;  3  Cond.  Rep.  174. 

172.  Equity  allows  an  account  of  rents  and 
profits,  in  all  caset),  from  the  time  of  the  title 
accrued,  provided  that  it  does  not  exceed  six 
years,  unless  under  special  circumstances;  as, 
where  the  defendant  had  no  notice  of  the  plain- 
tiff^s  tille^  nor  had  the  deeds  and  writings  m  his 

'  custody,  m  which  the  plaintiff's  title  appeared ; 
or  where  there  haa  been  laches  in  the  plaintiff 
in  not  asserting  the  title;  or  where  the  platntifTs 
title  appeared  oy  deeds  in  a  stran^r's  custodj^; 
in  all  wnich  cases,  and  others  similar  to  them  in 
principle,  the  account  is  confined  to  the  time  of 
filing  the  bill.  Green  et  al.  v.  BiddU,  8  Wheat. 
1 ;  5  Cond.  Rep.  369. 

173.  If  one  partner,  in  a  voyage  on  joint  ac- 
count, be  authorized  by  the  others  to  take  up 
money  on  the  credit  of  the  whole  concern,  and 
dmw  bills  therefor  on  a  house  at  Amsterdam, 
and  the  partner  take  up  money  and  draw  a  bill 
for  the  same,  directing  it  to  be  charged  to  the 
account  of  ail  the  partners,  but  it  is  signed  by 
himself  only;  it  seems  such  bill  is  binding  on 
all  the  partners;  at  least  equity  will  enforce  pay- 
ment thereof  against  all  the  partners,  in  favour 
of  the  payor  of  the  bill^  who  has  trusted  the 
money  on  the  faith  of  the  joint  credit.  Van  Rienu* 
dyk  V.  Kane  et  al,,  1  Gallis.  C.  C.  R.  630. 

174.  In  equity,  such  a  bill,  drawn  under  such 
circumstances,  would  be  deemed  to  have  been 

guarantied  as  to  acceptance  and  payment,  by  all 
le  partners.  The  statute  of  frauds  does  not 
apply  to  such  a  case ;  for  the  guarantee  is  not 
for  the  payment  of  the  debt  of  another,  but  of 
the  debt  of  the  guarantore.    Ibid. 

175.  It  is  not  the  province  of  a  court  of  equity 
to  investigate  items  of  an  account,  but  they  will 
be  referred  to  a  master,  and  the  report  of  the 
master  is  to  be  received  as  true,  when  no  excep- 
tioci  has  been  taken  to  it;  and  the  exceptions 
are  to  be  regarded  so  far  only  as  they  are  sup- 
ported by  the  special  statements  of  the  master, 


or  by  evidence,  which  ought  to  be  brought  before 
the  court  b)r  a  reference  to  the  particular  testi- 
mony on  which  the  exception  relies.  HardingY. 
Handy,  11  Wheat.  103;  6  Cond.  Rep.  236. 

176.  If  three  persons  mortgage  their  ioiot 
prot>erty  to  indemnify  the  drawer  of  the  bills  of 
exchange  drawn  for  tneir  accommodation,  in  case 
of  non-acceptance ;  and  if  each  of  the  mortga- 
gors agrees  to  take  up  ^  third  part  of  the  bills 
upon  their  return  protested,  and  two  of  them 
neglect  so  to  do,  whereby  the  third  is  compelled 
to  take  up  the  whole,  in  consequence  of  which 
he  requests  the  drawer  not  to  discharge  the 
mortgage,  but  hold  it  for  his  benefit ;  a  lien  io 
equity  is  thereby  created  upon  the  mortgaged 
property  to  the  amount  of  two-thirds  of  the  bills, 
m  favour  of  that  moiljgagor  who  took  up  the 
whole.  FrcAt  et  al,  v.  Law  et  al.,  9  Cranch,  456; 
3  Cond.  Rep.  460. 

177.  In  a  case  where  it  would  be  difficult  to 
ascertain  the  injury  resulting  frqm  a  breach  of 
contract,  or  the  sum  in  damages  by  which  it 
might  be  compensated,  chancery  will  not  itwlf 
ascertain  such  damages,  nor  direct  an  issue  of 
quantum  damnificatus.    Ibid, 

178.  It  is  not  the  equity  practice  to  direct  an 
issue  of  quantum  damnidcatus  in  any  case  in 
which  the  court  can  lay  hold  of  a  simple,  eqoita- 
ble,  and  precise  rule  to  ascertain  tne  amount 
which  it  ought  to  decree.    Ibid. 

179.  The  rule  of  equity,  that  where  land  is 
Sold  as  for  a  certain  quantity,  a  court  of  equity 
will  relieve  if  it  amounts  to  much  less  than  the 
quantity  mentioned,  applies  to  contracts  for  land 
in  a  settled  country,  wnere  the  titles  are  com- 
pTete,  the  boundaries  ascertained,  and  the  real 
quantity  either  known  or  within  the  reach  of  the 
vendor ;  but  it  is  inapplicable  to  cases  where  the 
country  is  unsettled,  and  where  the  general 
practice  is  notorious  to  sell  an  entry  or  a  survey, 
taking  the  chance  of  surplus,  and  hazard  of  los- 
ing a  part  of  the  land  by  other  entries.  Dwdof 
et  al.  v.  Dmlap  et  al,,  12  Wheat.  574;  6  CoDd. 
Rep.  654. 

180.  He  who  has  equal  equity,  may  acquire 
the  legal  estate,  if  he  can,  to  protect  his  equity. 
Between  merely  equitable  claimants,  each  bayiog 
equal  equity,  he  who  has  the  preceaency  in  time 
has  the  advantage  in  right.  .  Fitzsimmons  d  at. 
V.  Ogden.  7  Cranch,  2 ;  S  Cond.  Rep.  395. 

181.  It  a  partner,  who  has  committed  frauds 
on  the  firm,  agrees  to  indemnify  the  injured  party 
to  his  satisfaction,  by  an  assignment  of  all  tk 
partnership  effects  for  his  indemnity,  such  u 
assignment  will  be  construed  liberally  in  his 
favour :  and  will  be  reformed  in  equity  so  as  to 
meet  tne  intention  of  the  parties  m  confonuity 
with  their  agreement.  Askew  v.  OdenA^tflvr,  1 
Baldwin's  C.  C.  R.  386. 

182.  But  the  injured  party  will  not  be  allowed 
to  be  the  judge  of"^  his  indemnity.    Ibid. 

183.  As  a  trustee,  he  will  be  confined  to  such 
satisfaction  as  a  court  of  equity  may  decree  rea- 
sonable.   Ibid, 

184.  If  the  books  and  papere  of  the  firm  hare 
been  destroyed  or  suppressed,  false  entries  made 
in  them,  or  no  entries  made  by  the  partner  who 
has  charge  of  them,  to  his  debit,  with  a  view  M 
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fnud;  the  injured  partner  may  support  a  specific 
chaise  by  his  own  affidavit^  but  not  by  one 
whico  specifies  no  amount  under  any  particular 
item.   Ibid, 

185.  On  a  bill  by  the  fraudulent  partner  of  an 
accottnt,  the  master  may  charge  him  on  any  evi- 
dence which  is  competent  or  admissible  as  proof 
of  the  item  3  he  cannot  hold  the  injured  partner 
to  nich  degree  of  proof  as  would  justify  a  charge, 
noder  ordinary  circumstances,  against  a  customer 
or  partner :  there  most,  however,  be  some  proof. 
IM. 

186.  If  an  account  is  retained  an  unreasonable 
time  without  objection,  it  becoroeS|  in  law  and 
equity,  a  stated  or  settled  account,  and  a  bar  to 
aii  action  or  bill  to  account.  Bajter  y.  Biddle,  1 
Bald.C.  C.  R.  418. 

187.  The  stalenesa  of  a  demand  may  be  relied 
on  at  the  hearing,  though  there  is  no  plea  or  de- 
murrer, or  the  answer  does  not  exist;  equity 
acts  by  anak^,  or  rather  in  obedience  to  the 
statute  of  limitation  on  stale  demands.    Ibid. 

188.  Courts  of  equity,  like  courts  of  law,  con- 
sider judicial  sales  as  made  without  warranty, 
lu  all  judicial  sales  the  rule  ^'  caveat  emptor' 
must  necessarilv  apply,  from  the  nature  of  the 
tnnsaction.  The  Monte  Allegrej  9  Wheat.  616 ; 
5  Cond.  Rep.  709. 

189.  The  true  and  safe  course  in  a  court  of 
equity,  as  to  the  effect  of  time  on  a  transaction, 
is  to  abide  by  the  rule  of  law ;  which,  after  a 
lapse  of  time,  will  presume  payment  of  a  debt, 
and  extinguisnment  of  a  trust,  where  circum- 
stances may  reasonably  justify  it.  Prevost  y. 
Gratz,  6  Wheat.  481;  5  Cond.  Rep.  154. 

190.  The  general  rule  of  equity  proceedings 
is,  that  after  publication  of  the  testimony,  no 
new  witnesses  can  be  examined,  and  no  new 
evidence  can  be  taken,  unless,  where  the  judge 
himself,  upon  or  after  the  hearing,  entertains  a 
doubt;  or  where  some  additional  fact  or  inquiry 
w  indispensable  to  enable  him  to  make  a  satis- 
factory decree.  Wood  y.  Mmn,  2  Sumner's  C. 
C.  R.  316. 

191.  A  witness  ma^be  examined  to  the  mere 
credit  of  the  other  witnesses,  whose  depositions 
have  been  already  taken  and  published  in  the 
cause;  but  he  will  not  be  allowed  to  be  ex- 
amined, to  prove  or  disprove  any  fact  material 
to  the  merits  of  the  case.    Ibid. 

192.  The  time  for  publication  will  be  enlarged, 
or  more  properly,  the  time  for  taking  the  testi- 
mony will  be  enlareed,  after  publication  has 
passed,  though  not  m  fact  made  according  to 
the  rules  of  the  court,  provided  some  good  cause 
therefor  is  shown  upon  affidavit,  as  surprise/ 
accident,  or  other  circumstances,  which  repels 
any  imputation  of  laches.  The  affidavit  is  in- 
dispeneable,  except  in  a  case  of  fraud  practised 
by  the  other  party.  Ibid. 

193.  Exhibits  in  the  caufe  may  be  proved  after 
pablication,  and  often  viva  voce  at  tne  hearing. 
when  there  has  been  an  omission  of  the  proof 
in  due  season,  and  they  are  applicable  to  the 
merits.    Ibid. 

194.  Fresh  interrogatories  and  a  re-examina- 
tion have  been  permitted  after  publication,  where 
depositions  have  been  suppressed  from  the  in- 


terrogatories being  leading,  or  for  irregularity, 
or  where  it  has  wen  discovered  that  a  proper 
release  has  not  been  given  to  make  a  witness 
competent.    Ibid. 

195.  Semble:  That  new  testimony  may  be 
taken,  after  publication,  to  facts  and  conversa> 
tions  occurring  after  the  original  cause  is  at  issue, 
and  publication  has  passed.    Ibid. 

196.  The  court  may^  in  the  exercise  of  a  sound 
discretion,  allow  the  uitroduction  of  newly  dis- 
covered evidence  of  witnesses  to  facts  in  issue 
in  the  cause,  after  publication  and  knowledge 
of  the  former  testimony,  and  even  after  the  hear- 
ing. But  it  will  not  exercise  this  discretion  to 
let  in  merely  cumulative  testimony.    Ibid. 

197.  The  same  rule  holds  in  cases  of  bills  of 
review,  and  supplementary  bills  in  the  nature 
of  bills  of  review.    Ibid. 

198.  Semble:  That  the  rule  ought  to  be  con- 
ned to  cases  of  the  discovery  of  new  evidence 
of  a  documentary  nature,  and  the  testimony  of 
witnesses,  necessary  to  substantiate  this.   Ibid. 

199.  Matters  may  be  inquired  into  under  a 
bill  in  equity,  notwithstanding  they  are  open  at 
law,  where  the  bill  is  brought  for  other  purposes, 
as  for  a  discovery,  an  iniunction  to  stay  proceed- 
ings at  law,  and  for  otner  senend  relief  upon 
the  merits,  which  a  court  of  law  is  incompetent 
to  administer.  Gass.  v.  Stiaisonj  2  Sumner's  C.  C. 
R.  454. 

200.  On  or  about  June  13th,  1823,  Samuel 
Fryer,  as  guardian  of  his  minor  children,  under 
a  license  of  court,  conveyed  certain  premises  in 
Lowell,  called  the  Paddy  Camp  Lands,  to  Luther 
Richardson,  in  fee.  On  the  14th  of  Ajay,  1825, 
Luther  Ricn^rdson  conveyed  these  premises,  be- 
ing already  subject  to  encumbrances,  to  his  bro- 
ther, Prentiss  Richardson,  by  a  deed  of  quit-claim, 
and  upon  a  secret  parol  trust  for  the  henefit  ot 
Luther.  On  the  6th  of  May,  1826,  I^uther  Rich- 
ardson and  his  wife,  and  Prentiss  Richardson, 
executed  a  deed  of  quit-qlaim  of  the  premises 
to  Walker  and  Fisher,  for  the  consideration  of 
two  thousand  dollars,  (as  stated  in  the  deed,)  and 
on  the  san)e  day,  Walker  and  Fisher  executed 
a  bond  for  t^n  thousand  dollars  to  Luther  Rich- 
ardson alotie,  which  recites,  ih^it  "  the  above- 
named  Luther  Richardson  has,  by  a  deed  of  quit- 
claim, bearing  even  date  herewith,  conveyed  to 
the  above  bounden  Walker  and  Fisher,  all  hii 
right  and  title,''  &c.,  and  then  provides,  that  the 
obligees  shall  reconvey  the  premises  to  Luther 
Richardson,  whenever,  within  five  yearp  from 
date,  he  shall  repay  them  such  sun^B  of  iponey 
as  tney  shall  expend  in  discharging  encum- 
brances, and  making  improvements  on  the  land. 
At  the  same  time.  Walker  and  Fisher  executed 
to  Luther  Richarason  a  lease  of  a  part  of  the 
premises  for  Bve  years,  upon  the  annual  rent  of 
one  c€(nt  during  the  term,  unless  the  premises 
shoidd  be  previously  redeemed,  accnrdins  to  the 
provisions  of  the  bond.  On  or  before  the  131h 
of  May,  1831,  a  claim  was  set  up  to  these  pre- 
mises by  the  heirs  of  Samuel  Fryer,  grounded 
on  a  supposed  invalidity  of  the  guardianship 
sale  thereof  at  a  former  period.  Shortly  after, 
a  parol  agreement  was  entered  into  between  the 
plaintiff,  Fla^Qg^  and  the  defendant,  Manni  ta 
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purchase,  at  their  mutual  expense  and  benefit, 
the  title  of  Luther  Richardson,  and  to  extinguish 
the  claims  of  Walker  and  Fisher,  and  of  the 
Fryer  heirs  in  the  premises,  on  their  equal  and 
joint  account.  This  agreement  was  never  aban- 
doned by  the  parties  tnereto.  And^  on  the  13th 
of  May,  1831,  Flagg  and  Mann,  m  pursuance 
thereof,  received  a  conveyance  of  the  premises, 
by  deed  of  quit-claim,  from  Luther  Richardson, 
and  also  an  assignment  of  the  bond  of  Walker 
and  Fisher.  On  the  27th  of  July,  1831,  Walker 
and  Fisher  conveyed  their  title  m  the  premises 
to  Mann  alone,  by  a  quit-claim  deed.  Subse- 
quently, the  Fryer  heirs,  by  deeds  of  (}uit-claim, 
conveyed  all  their  title  in  the  premises  to  the 
defendant,  Adams.  On  the  6th  of  August.  1831, 
the  defendants,  Mann  and  Adams,  severally  con- 
vej^ed  to  each  other,  by  quit-claim  deeds,  one 
moiety  of  the  premises,  and  of  their  respective 
interests  therem.  On  the  8th  of  August,  1831, 
Mann  conveyed,  by  quit-claim  deed,  nis  moiety 
of  the  premises  to  tbe  defendant.  Fuller,  for  forty 
thousand  dollars ;  and  Fuller,  on  the  same  day, 
executed  a  mortgage  deed  of  the  same  moiety 
to  Mann,  as  security  for  the  payment  of  four 
notes,  each  for  ten  thousand  dollars,  given  for 
the  purchase-money.  A  bill  of  equity  was  now 
brought  by  Flagg,  to  set  aside  the  deeds  of 
Mann  to  Adams,  and  of  Adams  to  Fuller,  as 
made  in  fraud  of  the  rights  of  the  plaintiff,  and 
for  a  reconveyance  of  one  moiety  of  the  pre- 
mises to  the  plaintiff,  upon  pa^^ment  by  him  of 
a  moiety  of  the  moneys  paid,  in  perfecting  the 
title,  and  for  other  relief,  neld,  that  Luther 
Richardson  has  no  interest  in  this  suit,  to  render 
him  an  incompetent  witness.  That  the  defect  in 
Luther  Richardson's  original  title,  on  account  of 
the  alleged  invalidity  of  the  guardianship  sale, 
if  such  really  existed,  can  be  taken  advantage 
of  only  by  the  Fryer  neirs,  and  others  deriving 
title  under  them ;  and  that,  until  the  avoidance 
thereof  by  them,  Luther  Richardson  must  be 
deemed  the  lawful  owner  of  the  premises.  That 


up  tne  outstanding 
the  Fryer  heirs,  to  defeat  the  equitable  rights 
of  Flagg,  under  the  purchase  on  joint  account, 
if  Richardson  at  the  time  had  any  title  in  the 
premises.  That  the  agreement  between  Flagg 
and  Mann,  being  made  for  the  purpose  of  pro- 
tecting themselves  against  the  claim  of  the  Fryer 
heirs,  a  court  of  equity  will  not  allow  Mann  to 
violate  that  agreement,  by  interposing  the  Fryer 
claim,  to  de^at  the  rights  of  Flagg,  although 
the  relation  would  not  cause  an  estoppel  at  law. 
That  the  execution  of  the  deed  to  Walker  and 
Fisher,  and  the  giving  of  the  bond  by  them  to  Lu- 
ther alone^  with  assent  of  Prentiss,  amounted  to 
an  execution  of  the  secret  trust  between  Luther 
and  Prentiss,  and  is  the  same  in  effect,  as  if  Pren- 
tiss had  first  conveyed  the  premises  to  Luther, 
and  the  latter  had  then  conveyed  to  Walker 
and  Fisher,  taking  from  them  the  bond.  That 
Walker  and  Fisher,  and  all  persons  claiming 
under  them,  are  estopped,  at  least  in  equity,  by 
the  terms  of  the  bonci  of  Walker  and  Fisher,  to 
Luther  Richardson,  as  above  recited,  from  deny- 


ing that  all  which  they  took  under  the  deed  of 
Luther  and  his  wife,  and  Prentiss,  was  the  right 
and  title  of  Luther  alone.  That  the  deed  to 
Walker  and  Fisher,  and  the  bond  by  them  to 
Luther  Richardson,  are  to  be  treated  as  part  of 
one  and  the  same  transactions,  and  to  have  the 
same  effect  as  if  imbodied  in  one  instrument ; 
and  that  this  deed  and  bond,  being  merely  an 
attempt  to  evade  the  strict  rules  of  law  with 
regard  to  mortgages,  constitute  an  equitable 
mortgage  to  Walker  and  Fisher  for  their  ad- 
vances, and  not  a  conditional  purchase  by  them 
of  the  premises.  That  Luther  Richardson  bad  a 
clear  equity  of  redemptk>n  in  the  premises,  at 
the  time  of  his  conveyance  to  Flags  and  MajuL 
sufiScient,  at  least,  in  the  view  of  a  court  ot 
equity,  to  make  them  tenants  in  common,  and 
to  create  between  them  a  privity  of  title  and 
estate.  That  the  parol  agreement  between  Flagg 
and  Mann,  for  tne  purchase  on  joint  accoimt, 
of  the  premises  in  question,  as  above  recited, 
coupled  with  the  deed  of  Richardson  to  Flage 
and  Mann,  and  the  assignment  to  them  of 
Walker  and  Fisher's  bond,  created  a  fiduciary 
relation  between  these  parties,  grounded  on  pn- 
vity  of  title  and  estate,  under  wnich  a  purchase 
of  an  outstanding  encumbrance  or  adverse  title, 
by  one,  would  be  a  trust  for  the  benefit  of  both; 
and  on  this  account  the  agreement,  though  by 
parol,  is  extracted  from  the  statute  of  fraucu 
of  Massachusetts.  Flagg  v.  Mann^  2  Sumner's 
C.  C.  R.  487. 

201.  SembU:  That  the  agreement,  though  br 
parol,  was  executed  by  the  passing  of  the  deed, 
and  assignment  of  the  bond,  even  if  no  actual 
title  passed  from  Richardson,  so  as  to  establish  i 
fiduciary  relation  between  the  parties,  grounded 
merely  on  privity  of  contract,  which  was  snffi- 
cient  to  make  the  subsequent  purchases  of  out- 
standing encumbrances  in  trust  for  the  joint  ac- 
count, and  to  extract  the  case  from  the  statate 
of  frauds.  Heldf  that  Mann  was  entitled  to  one 
moiety  of  the  premises,  which  moiety  was  duly 
conveyed  to  Adams,  without  notice  of  the  title 
to  Flagg.  That  it  was  not  of  itself  a  wrongful 
act  in  Mann  to  take  the  title  from  Walker  aod 
Fisher,  and  from  the  Fryer  heirs  in  his  own 
name,  as  it  was  his  only  security  to  compel 
Flaf^g  either  to  abandon  those  purchases,  or,  if 
he  msisted  on  his  share,  to  repay  the  adyancei 
made.  That  the  charges  of  notice  of  the  plain* 
tifPs  title  in  the  bill  against  Fuller  are  loose  and 
indeterminate,  amounting  to  a  mere  intimatioD. 
or  suspicion,  or  belief;  whereas,  there  should 
have  been  an  allegation  of  full  notice  of  the  veiy 
title  and  claim  of  the  plaintiff  asserted  in  the 
bill.  That  Fuller,  at  the  time  of  his  purchase 
of  Mann,  had  no  notice,  actual  or  constructire, 
of  the  title  of  Flasg.  That  the  deed  from  Mann 
to  Fuller,  although  a  mere  (juit-claim  or  release, 
must  be  treated  as  a  baigam  and  sale,  or  other 
lawful  conveyance,  effectual  to  pass  the  whole 
estate,  and  entitling  Fuller  to  protection,  as  a 
bona  fide  purchaser,  without  notice,  to  the  ex- 
tent of  the  purchase-money  already  p^id,  before 
notice  of  the  plaintiff's  title.  That  Flaggs  is  en- 
titled to  one  moiety  of  the  premises  purchased 
of  Richardson,  Walker,  and  Fisher,  and  the 
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Fryer  heirs;  and,  in  default  of  this,  on  account 
of  the  conveyance  to  Fuller,  to  a  moiety  of  the 
parchaae-mbnev,  as  a  substituted  fund,  deduct- 
ing therefrom  the  sums  paid  by  Mann  to  Walker 
and  Fisher,  and  to  the  Fryer  heirs,  and  other 
ejcpenses  incurred  in  the  premises.  That  for  the 
payment  of  his  moiety  of  the  purchase-money, 
the  plaintiff  has  a  lien  on  the  land  conveyed  to 
Fuller,  to  the  extent  of  the  purchase-money 
which  remained  unpaid  at  the  time  of  notice  to 
Fuller  of  the  plaintiff's  title.    Ibid. 

202.  A  court  of  eauity  will  not  yield  to  tech- 
nical rules  of  law^  Dy  which  the  intention  of 
parties  may  be  defeated.    Ibid, 

203.  Where  a  witness  has  been  cross-examined 
by  a  party,  with  a  full  knowledge  of  an  objection 
to  his  competency,  a  court  oi  equity  will  not 
dlow  the  party  to  raise  the  objection  at  the 
hearing,     ibid. 

204.  If  a  part^  would  object  to  the  compe- 
tency or  credibility  of  a  witness  in  courts  of 
equity,  he  must  make  a  special  application,  by 
petition,  to  the  court,  for  hberty  to  exhibit  arti- 
cles, stating  the  facts  and  objections  to  the  wit- 
ness, and  praying  leave  to  examine  other  wit- 
nesses, to  establish  the  alleeations  in  the  arti- 
cles, by  suitable  proofs :  and  upon  this  petition, 
leave  is  ordinarily  granted  by  the  court.  Gass 
V.  Stinson^  2  Sumner's  C.  C.  K.  605. 

205.  Semble:  That  the  application  may  be 
made  by  motion,  upon  the  toundation  of  igno- 
rance, at  the  time  ot  the  examination.    Ibid. 

206.  An  objection  to  the  competency  of  a  wit- 
ness cannot  be  made  after  publication,  if  the  in- 
competency was  known  before  the  commission 
to  take  his  dejjosition  issued.    Ibid. 

207.  An  objection  to  the  credibility  of  a  wit- 
ness may  be  ordinarily  made  after  publication 
and  before  hearing;  but  the  interrogatories  must 
be  so  shaped  as  to  prevent  the  party,  under  co- 
lour of  an  examination  to  credit,  from  procuring 
testimony  to  overcome  that  already  taken  and 
published  in  the  cause.    Ibid. 

208.  The  confessions,  conversations,  and  ad- 
missions of  the  defendant,  need  not  be  expressly 
charged  in  a  bill  in  equity,  in  order  to  entitle  the 
plaintiff  to  use  them  in  proof  of  facts  charged, 
and  in  an  issue  thereon.  Smith  v.  Bumhamj 
2  Sumner's  C.  C.  R.  612. 

209.  The  practice  of  the  English  court  of 
chancery,  and  not  that  of  the  court  of  exchequer, 
forms  the  basis  of  the  equity  practice  in  the 
courts  of  the  United  States,    tbid. 

210.  An  interlocutory  decree  was  made  in 
equity,  by  which  the  executors  of  A.  Lewis  were 
chargeable  with  the  sum  of  one  thousand  eight 
hundred  and  ninety-one  dollars  and  five  cents, 
on  account  of  rents  and  profits  due  to  the  plain- 
tiff, Jesse  Gordon.  A  petition  was  now  filed, 
praying  that  a  certain  sum,  amounting  to  one 
thousand  and  seventv-one  dollars  and  twenty- 
five  c^nts,  due  from  John  Gordon  to  the  execu- 
tor?, might  be  set  off  against  the  foregoing  sumi: 
it  being  alleged,  that  Jesse  Gordon,  tne  plaintifi, 
was  a  mere  nominal  party,  and  that  John  Gordon 
was  the  real  party  in  interest,  and  was  insolvent. 
It  did  not  appear  that  there  was  any  mutual 
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credit  between  A.  Lewis  and  John  Gordon^  or 
express  or  implied  agreement  of  set-off.  Ileldf 
that  the  proceedings  have  passed  that  stage 
where  the  claim  of  set-off  could  be  entertained ; 
that  the  question,  whether  Jesse  Gordon  was  a 
nominal  party  or  not,  cannot  be  investigated  in 
a  collateral  proceeding  like  the  present ;  that  the 
proper  course  would  have  been  to  Gle  a  cross  bill 
at  an  earlier  stage,  or  now  to  institute  an  original 
bill  in  some  competent  court;  and  that  the  insol« 
vency  of  John  Gordon  does  not,  per  se,  constitute 
a  jiumcient  equity  to  induce  a  court  of  equity  to 
sustain  the  set-off.  Gordon  v.  Lems,  2  Sum- 
ner's C.  C.  R.  143. 

2n.  A  question  of  fact,  which  is  essential  to 
the  decision  of  a  case  in  equity,  may  be  referred 
to  a  jury,  to  be  tried  upon  an  issue  framed  for 
the  purpose.  Flagg  v.  Mann^  2  Sumner's  C.  C. 
R.  487. 

212.  A  court  of  equity  will  often  pronounce 
that  there  is  an  equitable  mortgage,  in  cases 
where  a  court  of  law  would  be  compelled  to  say 
there  was  no  mortgage.'    Ibid. 

213.  Courts  of  equity  do  not  regard  the  forms 
of  instruments,  but  look  to  the  intent,  and  five 
to  the  acts  of  parties  that  construction  which  is 
consistent  with  the  intent  and  with  equity.  Ibid. 

214.  An  Bfireement  and  stipulation.  "It  is 
further  agreed,  that  if  Low  and  Fenner  should 
redeem  their  one-half  of  the  aforesaid  contract, 
by  the  payment  of  the  drafts  drawn  on  them  by 
R.  Hazard  &  Co.,  on  account  thereof,  to  return 
half  of  the  aforesaid  five  thousand  dollars  to  said 
S.  Almy.  he  relinquishing  to  said  Low  and  Fen- 
ner all  claim  upon  the  aforesaid  one-half  of  the 
said  contract.''  Heldy  that  Low  and  Fenner, 
in  order  to  derive  benefit  under  the  preceding 
clause,  should  have  proceeded  forthwith,  or 
within  a  reasonable  time,  to  make  the  redemp* 
tion  specified.  Kendall  v.  Almyj  2  Sumner's  C. 
C.  R.  278. 

215.  Courts  of  equity  follow  the  law  in  matters 
of  set-off,  unless  there  is  some  equity  attaching 
to  the  particular  transactions  between  the  parties. 
Gordon  v.  Lewis,  2  Sumner's  C.  C.  R.  143. 

216.  Courts  of  equity  follow  the  law  in  regard 
to  matters  of  set-off,  unless  there  is  some  inter- 
vening natural  equity,  going  beyond  the  statute 
of  set-off,  as  where  there  are  mutual  credits  be- 
tween the  parties,  or  an  existing  debt  on  one 
side,  which  constitutes  the  ground  of  a  credit  on 
the  other  side.  Howe  v.  Sheppard,  2  Sumner's 
C.  C.  R.  409. 

217.  Semble:  That  a  court  of  equitv  will  not 
entertain  a  set-off  of  a  separate  debt  of  one 
partner,  against  a  joint  debt  to  the  partnership, 
upon  the  ground  of  the  insolvency  of  tnat  partner. 

218.  It  is  a  well-settled  rule  in  chancery,  in 
the  construction  of  wills  as  well  as  other  instru- 
ments, that  when  land  is  directed  to  be  sold  and 
turaea  into  money,  or  money  is  directed  to  be 
employed  in  the  purchase  of  lands,  courts  of 
equity,  in  dealing  with  the  subject,  will  consider 
it  that  species  of  property  into  which  it  is  di- 
rected to  be  converted.  Peter  ▼.  Beveriy,  10 
Peters,  532. 
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219.  Conrts  of  chancery  will  not  relieye  for 
mistakes  of  law.  The  Bank  of  the  United  States 
Y.Danieh,  12  Peters,  32. 

220.  Courts  of  equity  are  bound  by  statutes 
of  limitation  as  courts  of  law.    Ibid, 

221.  The  decree  of  the  circuit  court  of  the 
District  of  ColurabisL  dismissing  a  bill  filed  by 
the  corporation  of  Georgetown,  on  behalf  of 
themselves  and  the  citizens  of  Georgetown, 
against  the  Alexandria  Canal  Company,  char- 
tered by  congress,  praying  that  the  company 
should  be  enjoined  from  building  piers  in  the 
river  Potomac,  the  erection  of  the  same  being  an 
obstruction  to  the  navigation  of  the  riter,  and 
injuring  its  navigation,  was  affirmed.  City  of 
Georgetown  v.  The  Alexandria  Cand  Company, 
12  Peterik  91. 

222.  Tne  jurisdiction  of  courts  of  chancery, 
in  cases  of  nuisance,  may  be  exercised  in  those 
cases  in  which  theris  is  imminent  danger  of  irre- 
parable mischief  before  the  tardiness  of  the  law 
could  reach  it.    Ibid, 

223.  In  what  cases,  and  under  what  principles, 
it  is  competent  for  some  persons  to  come  into 
chancery  for  themselves  and  others,  having  si- 
milar interests.     Ibid, 

224.  The  rule  in  chancerv  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insists  on 
matter  by  way  of  avoidance^  the  complainant 
need  not  prove  the  fact  admitted^  but  the  de- 
fendant must  prove  the  matter  m  avoidance. 
Clarke  et  d.  v.  White,  12  Peters,  178. 

225.  In  equity,  as  in  law,  fraud  and  injory 
must  concur  to  furnish  ground  for  judicial  action. 
A  mere  fraudulent  act,  unaccompanied  by  any 
injurious  act,  is  not  th^  subject  of  judicial  cogni- 
sance. Fraud  ought  not  to  be  conceived;  it 
must  be  proved,  and  expressly  found.    Ibid, 

226.  The  complainants  in  their  bill  allege, 
that  a  conveyance  of  her  real  estate  was  made 
by  a  daughter  to  her  father  for  a  nominal  con- 
sideration. The  answer  denied  the  matter  stated 
in  the  bill ;  and  the  defendants  gave  evidence 
of  the  transfer  of  stock,  to  the  value  of  two 
thousand  dollars,  on  the  day  the  conveyance  was 
made,  claiming  that  this  was  also  the  considera- 
tion in  the  deed.  Held,  that  this  evidence  was 
admissible  without  an  amendment  of  the  answer. 
It  rebutted  the  allegation  in  the  bill,  that  the 
deed  was  made  wholly  without  consideration. 
Jenkins  et  d.  v.Pye,  12  Peters,  241. 

227.  Where  the  defect  of  title  to  lands  sold 
was  discovered  bv  the  vendee  after  his  purchase, 
and  he  proceeded  to  perfect  the  title  in  himself, 
and  thus  defeat  the  right  of  the  vendor  to  the 
land,  and  he  claimed  a  rescission  of  the  contract 
of  the  purchaser,  and  the  repayment  of  the  sum 
paid  by  him  for  the  land,  it  was  held,  that  he 
could  not  avail  himself  of  the  defect  of  title 
while  standing  in  the  relation  of  purchaser,  to 
defeat  his  agreement  to  make  the  purchase ;  he 
could,  under  the  most  favourable  circumstances, 
only  have  the  contract  reformed,  and  the  amount 
advanced  to  perfect  the  title,  deducted  from  the 
unpaid  purclmse-money.  A  court  of  equity  will 
not  rescind  such  a  contract  of  purchase,  and 
will,  on  a  bill  filed  by  him  to  have  such  a  con- 
tiaot  rescinded,  decline  giving  its  aid  against  the 


vendors  to  obtain  the  expenses  of  perfecting  the 
title.     Gdloway  v.  Fintey,  12  Peters^  2. 

228.  It  is  an  established  rule  in  equity,  that 
when  the  vendor  of  laud  has  not  the  power  to 
make  a  title,  the  vendee  may,  before  the  time 
of  performance,  enjoin  the  payment  of  the  pur- 
chase-money, until  the  ability  to  comply  with 
the  agreement  is  shown  j  but  then  the  court  will 
give  a  reasonable  time  to  procure  the  title,  if  it 
appears  probable  that  it  may  be  procured.  Ibid. 

229.  In  reforming  a  contract  for  the  sale  of 
lands,  equity  treats  the  purchaser  as  a  trustee 
for  the  vendor,  because  he  holds  under  the 
vendor ;  and  acts  done  to  benefit  the  title  by  the 
vendor,  when  in  possession  of  the  lands,  enure  to 
the  benefit  of  him  under  whom  the  poeeession 
was  obtained,  and  through  whom  the  knowledge 
that  a  defect  existed  in  the  title  was  derived. 
The  vendor  and  vendee  shared  in  the  relation  of 
landlord  and  tenant ;  the  vendee  cannot  disavow 
the  vendor's  title.    Ibid. 

230.  A  bill  of  exceptions  is  altogether  un- 
known in  chancery  practice  3  nor  is  a  court  of 
chancery  bound  to  inscribe  in  an  order-book, 
upon  the  application  of  one  of  the  parties,  an 
order  which  it  may  pass  in  a  case  before  it.  Ex 
parte  Story,  12  Peters,  339. 

231.  In  a  proceeding  by  a  bill  and  subpcsna 
in  chancery,  in  the  circuit  court  of  the  United 
States  of  Liouisiana,  against  upwards  of  two  haa- 
dred  defendants,  some  of  the  defendants  ip- 
peared,  and  an  affidavit  was  made,  that  in  con- 
sequence of  an  epidemic  in  New  Orleans  and  at 
Lafayette,  and  the  absence  of  many  of  the  de- 
fendants, it  had  been  impossible  for  the  def end- 
ants  to  prepare  for  their  defence;  and  they 
prayed  time  for  the  same.  The  circuit  court 
allowed  the  defendants  until  the  following  terai 
to  appear  and  make  defence.  By  the  court  :^ 
The  conduct  of  the  circuit  court  appears  to  have 
been  strictly  conformable  to  the  practice  and 
principles  of  a  court  of  equity.  Ex  party  Poult' 
iHy,  Complainants,  v.  The  City  of  La  Fafayette, 
Shields  et  d.,  12  Peters,  472. 

232.  Every  court  of  equity  possesses  the 
power  to  mould  its  rules  in  relation  to  the  time 
and  manner  of  appearing  and  answering,  so  as 
to  prevent  the  rule  from  working  injustice.  Asd 
it  is  not  only  in  the  power  of  the  court,  but  it  is 
its  duty  to  exercise  a  sound  discretion  upon  this 
subject,  and  to  enlarge  the  time  whenever  it 
shall  appear  that  the  purposes  of  justice  require 
it.  The  rules  in  chancery  proceedings  in  the 
circuit  courts  prescribed  by  this  court,  do  not 
and  were  not  intended  to  deprive  the  courts  oi 
the  United  States  of  this  well-known  and  neces 
sary  power.    Ibid, 

233.  According  to  the  course  of  practice  io 
the  courts  of  the  United  States,  in  chancery 
cases,  an  original  decree  is  to  be  deemed  re 
corded  and  enrolled,  as  of  the  term  in  which  the 
final  decree  was  passed.  A  bill  which  seeks  ts 
have  alleged  errors  revised  for  want  of  parties^ 
or  for  want  of  proper  proceedings  aAer  the  d»> 
cree  against  his  heirs,  after  the  decease  of  one 
of  the  parties,  is  certainly  a  bill  of  review;  is 
contradistinction  to  a  bill  in  the  nature  of  a  bill 
of  review,  which  lies  only  where  there  has  been 
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no  enralment  of  the  decree.    Whiting  et  al*  y. 
The  Bank  of  the  United  States,  13  Peters,  6. 

234.  An  original  bill,  in  the  natare  of  a  bill  of 
review,  brings  forward  the  interests  affected  by 
the  decree,  other  than  those  which  are  founded 
in  privity  of  representation.    Ibid, 

235.  In  England,  the  decree  always  recites 
the  substance  of  the  bill  and  answer^  and  the 
pleading  and  also  the  facts  on  which  the  court 
founds  Its  decree.  But  in  America  the  decree 
does  not,  ordinarily,  recite  these ;  and^  generally, 
not  the  facts  on  which  the  decree  js  founded. 
But  with  us,  the  bill  and  answer,  and  other  plead- 
ings, together  with  the  decree,  constitute  what 
is  properly  considered  as  the  record.    Ibid, 

236.  The  bill  of  review  must  be  founded  on 
some  error  apparent  upon  the  bill,  answer,  and 
other  pleadings,  and  decree ;  and  a  party  is  not 
at  liberty  to  go  into  the  evidence  at  large,  in 
order  to  establish  an  objection  in  the  decree, 
founded  on  the  supposed  mistake  of  the  court 
in  its  own  deductions  from  the  evidence.    Ibid, 

237.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversal  of  a  decree 
upon  a  bill  of  review,  unless  he  has  been  ag- 
grieved by  it;  whatever  may  have  been  his 
rights  to  insist  on  the  error  at  the  original  hear- 
ing, or  on  an  appeal.    Ibid, 

238.  A  decree  of  foreclosure  of  a  mortgage, 
and  of  a  sale,  are  to  be  considered  as  the  final 
decree  in  the  sense  of  a  court  of  equity ;  and 
the  proceedings  on  the  decree  are  a  mode  of 
enforcing  the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he  had  a 
right  to  do,  the  rights  of  the  purchaser  would 
not  be  overthrown  or  invalidated,  even  by  a  re- 
versal of  the  decree.    Ibid, 

239.  After  a  decree  of  foreclosure  of  a  mort- 
gage and  a  sale,  and  the  death  of  the  defendant 
takes  place  afterward,  it  is  not  necessary  to  re- 
vive the  proceedings  against  the  heirs  of  the  de- 
ceased party  before  a  sale  of  the  property  can 
be  made.    Ibid, 

i40.  Strictly,  in  chancery  practice,  (though  it 
is  different  in  some  of  the  states  of  the  Union,) 
no  exceptions  to  a  master's  report  can  be  made, 
which  were  not  taken  before  the  master,  the 
object  being  to  save  time,  and  to  give  him  an 
opportunity  to  correct  his  errors,  or  to  reconsider 
his  opinions.  A  party  neglecting  to  bring  in  ex- 
ceptions before  the  master,  cannot  afterwards 
except  to  the  report;  unless  the  court,  on  mo- 
tion, see  reasons  to  be  dissatisfied  with  the  re- 
port, and  refer  it  to  the  master  to  re-examine  it, 
with  liberty  to  the  party  to  take  exceptions  to  it. 
Story  V.  Livingston,  13  Peters,  359. 

241.  Exceptions  to  the  report  of  a  master  must 
state,  article  by  article,  the  parts  of  the  report 
vrbich  are  intended  to  be  excepted  to.     Ibid. 

242.  Exceptions  to  the  report  of  a  master,  in 
chancery  proceedings,  are  m  the  nature  of  a 
especial  demurrer,  and  the  party  objecting  must 
point  oat  the  errors;  otherwise,  tne  parts  not 
excepted  to  will  be  taken  as  admitted.    Ibid, 

243.  In  a  reference  to  a  master  for  any  pur* 


pose,  the  order  need  not  particularly  empower 
nim  to  take  testimony,  if  the  subject-matter  is 
only  to  be  ascertained  by  evidence.  And  in 
taking  evidence,  although  the  better  plan  is  to 
take  the  answers  in  writing,  upon  written  inter- 
rogatories, he  may  examine  witnesses  viva  voce; 
the  parties  to  the  suit  being  present,  personally 
or  by  counsel,  and  not  objecting  to  such  a  course. 
Ibid. 

244.  The  twenty-eighth  rule  prescribed  for  the 
practice  of  courts  of  equity  of  the  United  States, 
provides  for  bringing  witnesses  before  the  roas- 
ter; for  their  compensation;  for  attachments; 
for  a  contempt,  when  witnesses  refuse  to  appear 
on  a  subpcena :  and  the  last  clause  allows  the 
examination  of  witnesses,  viva  voce,  when  pro- 
duced in  open  court.  The  same  reasons  which 
allow  it  to  De  done  in  open  court,  permit  it  to  be 
done  by  a  master.    Ibid. 

245.  The  allowance  of  costs  is  a  matter  of 
practice,  which  need  not  be  a  part  of  the  decree 
or  judgment  of  the  court,  although  it  often  is  so ; 
as  the  payment  of  costs  is,  in  most  cases,  made 
to  depend  upon  the  rules ;  and  when  rules  do 
not  apply,  upon  the  court's  order  in  directing  the 
taxation  of  costs.    Ibid, 

246.  The  general  rule  in  chancery  proceed- 
ings is,  that  all  persons  materially  interested  in  a 
suit  ought  to  be  parties  to  it,  either  as  plaintiffs 
or  defendants,  that  a  complete  decree  may  be 
made  between  these  parties.  But  there  are  ex- 
ceptions to  this  rule ;  and  one  of  them  is,  when 
a  decree  in  relation  to  the  subject-matter  in  liti- 
gation can  be  made,  without  a  person  having 
that  interest  in  any  way  concluded  by  the  de- 
cree.   Ibid, 

247.  When  a  complainant  omits  to  bring  before 
the  court  persons  wno  are  necessary  parties^  but 
the  objection  does  not  appear  on  the  face  of  the 
bill,  the  proper  mode  to  take  advantage  of  it  is 
by  plea  and  answer.  The  objection  of  misjoin 
der  of  complainants,  should  be  taken  either  by 
demurrer,  or  on  the  answer  of  the  defendants. 
It  is  too  late  to  urge  a  formal  objection  of  the 
kind,  for  the  first  time,  at  the  hearing.    Ibid, 

248.  It  is  a  well-settled  point  in  equity,  that 
a  judgment  creditor,  where  he  is  compelled  to 
pay  ofi*  prior  encumbrances  on  land  to  obtain 
the  benefit  of  his  judgment,  may,  by  assignment, 
secure  to  himself  the  rights  of  the  encum- 
brances; and  the  same  rule  applies,  where  a 
junior  mortgagee  is  obliged  to  satisfy  prior  mort- 
gages. He  stands  as  the  assignee  of  such  mort- 
gages, and  may  claim  all  the  benefits  under  the 
fien  that  could  have  been  claimed  by  the  as- 
signor. But  the  effects  of  this  principle  maybe 
controlled  by  acts  of  the  parties.  The  Bank  of 
the  United  States  y.  Peter,  13  Peters,  123. 

249.  Where  the  legislature  declares  certain 
instruments  illegal  and  void,  there  is  inherent  in 
the  courts  of  eauitya  jurisaiction  to  order  them 
to  be  deliveredf  up,  and  thereby  give  effect  to 
the  policy  of  the  legislature.  Clarke  et  al,  v. 
Smith,  13  Peters,  195. 

250.  A  bill  of  review  nust  be  founded  on 
some  error  apparent  on  the  bill,  answer^  and 
other  pleadings  and  decree ;  and  a  party  is  not 

I  at  liberty  to  go  into  the  evidence  at  large,  in 
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order,  to  establish  an  objection  In  the  decree, 
founded  on  the  supposed  mistake  (rf  the  c^urt^ 
in  its  o wn  d ed uct ion s  from  the  evidence .  Whiting 
€td.  V.  The  Bank  of  the  United  States,  13  Peters,  6. 

251.  No  party  to  a  decree  can,  by  the  general 
principles  of  equity,  claim  a  reversal  of  a  de- 
cree upon  a  bill  of  review,  unless  he  has  been 
aggrieved  by  it  j  whatever  may  have  been  his 
lights  to  insist  on  the  error  at  the  original  hear- 
ing, or  on  an  appeal.    Ibid. 

252.  A  bill  of  revivor  is  not  the  commence- 
ment of  a  new  suit,  but  is  the  mere  continu- 
ance of  the  old  suit.  It  is  upK)n  ground  some- 
what analogous  that  the  circuit  courts  are  held 
to  have  jurisdiction  in  cases  of  cross  bills  and 
injunction  bills,  touching  suits  and  judgments 
already  in  those  courts.  Clarke  v.  Mathewson  et 
o/.,  12  Peters,  164. 

253.  A  decree  for  a  specific  performance  of  a 
contract  to  sell  lands,  refused,  because  a  definite 
and  certain  contract  was  not  made ;  and  because 
the  party  who  claimed  the  performance  had 
failed  to  make  it  definite  and  certain  on  his  part, 
by  neglecting  to  communicate,  by  the  return  of 
the  mail  conveying  to  him  the  proposition  of  the 
vendor,  his  acceptance  of  the  terms  offered.  Carr 
v.  Duval  et  al.,  14  Peters,  77. 

254.  If  it  be  doubtful  whether  an  agreement  has 
been  concluded,  or  is  a  mere  negotiation,  chan- 
cery will  not  deoree  a  specific  performance. 
Ibid. 

255.  A  bill  for  an  injunction  was  filed,  alleg- 
ing that  the  parties  woo  had  obtained  a  judg- 
ment at  law  for  the  amount  of  a  bill  of  exchange, 
of  which  the  complainant  was  endorser,  had, 
before  the  suit  was  instituted,  obtained  payment 
of  the  bill  from  a  subsequent  endorser,  out  of 
funds  of  the  drawers  of  the  bill  obtained  by  the 
subsequent  endorser  from  one  of  the  drawers. 
It  was  held,  that  it  was  not  necessary  to  make 
the  subsequent  endorser,  who  was  alleged  to 
have  made  the  payment,  a  party  to  the  injunc- 
tion bill.  Atkins  Y.Dick  am  Company ,  14  Pe- 
ters, 114. 

256.  By  a  rule  of  the  supreme  court,  the  prac- 
tice of  the  English  courts  of  chancery  is  the 
practice  in  the  courts  of  equity  of  the  United 
Dtates.  '  In  England,  the  party  who  puts  in  a 
plea  which  is  the  subject  of  discussion,  has  the 
right  to  begin  and  conclude  the  argument.  The 
same  rule  should  prevail  in  the  courts  of  the 
United  States,  in  chancery  cases.  The  State  of 
Rhode  Island  v.  The  Stale  of  Massachusetts,  14  Pe- 
ters, 210. 

257.  In  a  case  in  which  two  sovereign  states 
of  the  United  States  are  litigating  a  question  of 
boundary  between  them,  in  the  supreme  court 
of  the  United  States,  the  court  have  decided, 
that  the  rules  and  practice  of  the  court  of  chan- 
cery should  substantially  govern  the  conducting 
the  suit  to  a  final  issue.  12  Peters,  735 — 739. 
The  court  on  re-examining  the  subject  are  fully 
satisfied  with  the  decision.    Ibid. 

258.  In  a  controversy  in  which  two  sovereign 
states  are  contesting  the  boundary  between 
them,  it  is  the  duty  of  the  court  to  mould  the 
rules  of  chancery  practice  and  pleading  in  such 
a  manner  as  to  bring  the  case  to  a  final  hearing 


on  its  merits.  It  is  too  important  in  in  its  cha* 
racter,  and  the  interests  concerned  too  great,  to 
be  decided  on  the  mere  technical  principles  of 
chancery  pleading.    Ibid. 

259.  In  ordinary  cases  between  individuals, 
the  court  of  chancery  has  always  exercised  an 
equitable  discretion  in  relation  to  its  rules  of 
pleading,  whenever  it  has  been  found  necessary 
to  do  so  for  the  purposes  of  justice.  In  a  case 
in  which  two  sovereign  states  are  contesting  a 
question  of  boundary,  the  most  liberal  principes 
of  practice  and  pleacling  ought,  unquestionaoly, 
to  be  adopted,  in  order  to  enable  both  parties  to 
present  their  respective  claims  in  their  full 
strength.  If  a  plea  put  in  by  the  defendant  may 
in  any  degree  embarrass  the  complainant  in 
bringing  out  the  proofs  of  his  claim,  on  which 
he  relies,  the  case  ought  not  to  be  disposed  of  on 
such  an  issue.  Unaoubtedly,  the  defendant 
must  have  the  full  benefit  of  the  defence  which 
the  plea  discloses ;  but,  at  the  same  time,  the 
proceedings  ought  to  be  so  ordered  as  to  give 
the  complainant  a  full  hearing  on  the  whole  of 
his  case.    Ibid, 

260.  According  to  the  rules  of  pleading  in  the 
chancery  courts,  if  the  plea  is  unexceptionable 
in  its  form  and  character,  the  complainant  must 
either  set  it  down  for  argument,  or  ne  must  reply 
to  it,  and  put  in  issue  the  facts  relied  on  in  the 
plea.  If  he  elects  to  proceed  in  the  manner 
first  mentioned,  and  sets  down  the  plea  for  ar- 
gument, he  then  admits  the  truth  of  all  the  facts 
stated  in  the  plesL  and  merely  denies  their  suffi- 
ciency in  point  oi  law  to  prevent  the  recovery. 
If,  on  the  other  hand,  he  replies  to  ihe  plea,  and 
denies  the  truth  of  tne  facts  therein  stateti,  he 
admits  that  if  the  particular  facts  stated  in  the 
plea  are  true,  they  are  then  sufficient  in  law  to 
bar  his  recovery ;  and  if  they  are  proved  to  be 
true,  the  bill  must  be  dismissed,  without  a  refer- 
ence to  the  ecjuity  arising  from  any  other  facts 
stated  in  the  bdl.    Ibid, 

261.  If  a  plea,  upon  argument,  is  ruled  to  be 
sufficient  at  law  to  bar  the  recovery  of  the  com- 
plainant, the  court  of  chancery  would,  according 
to  its  uniform  practice,  allow  nim  to  amend,  aod 
put  in  issue,  by  a  proper  replication,  the  truth 
of  the  facts  stated  in  the  plea.  But  in  either 
case  the  controversy  would  turn  altogether  upon 
the  facts  stated  in  the  plea,  if  the  plea  is  per- 
mitted to  stand.  It  is  the  strict  and  technical 
character  of  those  rules  of  pleading,  and  the 
danger  of  injustice  often  arising  from  them, 
which  has  given  rise  to  the  equitable  discretion 
always  exercised  by  the  courts  of  chancer?  in 
relation  to  pleas.  In  many  c^ses,  when  they 
are  not  overruled,  the  court  will  not  permit  them 
to  have  the  full  effect  of  a  plea ;  and  will,  in 
some  cases,  leave  to  the  defendant  the  benefit  of 
it  at  the  hearing;  and,  in  othere,  will  order  it  to 
stand  for  an  answer,  as,  in  the  judgment  of  the 
court,  may  best  subserve  the  purposes  of  justice. 

md. 

262.  The  state  of  Rhode  Island,  in  a  bill 
against  the  state  of  Massachusetts,  for  the  set- 
tlement of  the  boundary  between  the  states^  had 
set  forth  certain  facts,  on  which  she  relied  ia 
support  of  her  claim  for  the  decision  of  the  en- 
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preme  court,  that  the  boundary  claimed  by  the 
state  of  Maasaohosetts  was  not  the  true  line  of 
division  between  the  states^  according  to  their 
req)ectiye  charters.  To  this  bill,  the  state  of 
Massachusetts  put  in  a  plea  and  answer,  which 
the  counsel  for  the  state  of  Rhode  Island  deemed 
to  be  insufficient.  On  a  question,  whether  the 
plea  and  answer  were  insufficient,  the  court 
neld,  that  as,  if  the  court  proceedea  to  decide 
the  case  upon  the  plea,  it  must  assume,  without 
any  proof  on  either  sidfe,  that  the  facts  stated  in 
the  plea  are  correctly  stated,  and  incorrectly  set 
forth  in  the  bill,  then  it  would  be  deciding  the 
case  upon  such  an  issue  as  would  strike  out  the 
very  gist  of  the  complainant's  case,  and  exclude 
the  facts  upon  which  the  whole  equity  is  founded, 
if  the  complainant  has  any.    Ibtd. 

263.  It  is  a  general  rule,  that  a  plea  ought  not 
to  contain  more  defences  than  one.  Various 
&cts  can  never  be  pleaded  in  one  plea ;  uiriess 
they  are  all  conducive  to  the  single^  point  on 
which  the  defendant  means  to  rest  his  defence. 

264.  In  the  case  of  Livingston  v.  Story,  which 
came  before  this  court  m  1835,  (9  Peters,  655,) 
the  court  took  occasion  to  examine  the  various 
laws  of  the  United  States,  establishing  and  orga- 
nizing the  district  court  of  Louisiana,  and  to  de- 
cide whether  that  court  had  equity  powers}  and 
if  so,  what  should  be  the  mode  of  proceeding 
in  the  exercise  of  such  powers.    The  various 
cases  which  had  been  before  the  court,  involving, 
substantially,  the  same  question  in  relation  to 
the  stales  where  there  were  no  equity  state 
courts,  or  laws  regulating  the  practice  in  equity 
causes,  were  referred  to ;  and  the  uniform  deci- 
sioQs  of  the  court  have  been,  that  there  being 
no  equity  state  courts  did  not  prevent  the  exer- 
cise of  equity  jurisdiction  in  tne  courts  of  the 
United  States ;  and  it  was,  accordingly,  decided 
that  the  district  court  of  Louisiana  was  bound  to 
proceed  in  equity  causes,  according  to  the  prin- 
ciples, rules,  and  usages  which  belong  to  the 
courts  of  equity,  as  contradistinguished  from 
courts  of  common  law.  Gaines  etal.Y.  Relf  et  oZ., 
15  Peters,  9. 

265.  The  supreme  court  has  not  the  power  to 
compel  the  circuit  court  to  proceed  according  to 
estaolished  rules  in  chanc-ery  cases.  All  that 
the  court  can  do,  is  to  prevent  proceedings  other- 
wise, by  reversing  them,  when  brought  here  on 
appeal.    Jbid. 

266.  It  is  one  of  the  most  familiar  duties  of  a 
court  of  chancery  to  relieve  against  mistake; 
especiaHy  where  it  has  been  produced  by  the 
misrepresentations  of  the  adverse  party.  The 
Slate  of  Rhode  Island  v.  The  State  of  Massachu- 
Ktts^  15  Peters,  233. 

267.  Courts  of  chancery,  acting  in  personam, 
may  well  decree  the  conveyance  of  land  in  any 
other  state,  and  mav  enforce  their  decree  by 
process  against  the  defendant.  But  neither  the 
decree  itself,  nor  any  conveyance  under  it,  ex- 
cept by  the  person  in  whom  the  title  is  vested, 
can  operate  beyond  the  jurisdiction  of  the  court. 
WaUans  v.  Holman,  16  Peters,  25. 

268.  It  is  not  perceived  why  a  court  of  law 
should  regard  a  resulting  trust  more  than  any 
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other  equitable  rights ;  and  any  attempt  to  give 
effect  to  these  rights  at  law,  through  the  instru- 
mentality of  a  jury,  must  lead  to  confusion  and 
uncertainty.  Equitable  and  legal  jurisdictions 
have  been  wisely  separated ;  and  the  soundest 
maxims  of  jurisprudence  require  each  to  be  ex- 
ercised in  its  appropriate  sphere.    Ibid, 

269.  A  decree  of  a  perpetual  injunction  on 
suits  instituted  on  the  common  law  side  of  the 
circuit  court  of  the  District  of  Columbia,  reversed, 
and  the  bill  dismissed;  the  accounts  between 
the  parties  having  been  erroneously  adjusted  in 
the  circuit  court.  Nixdorff  v.  SmUkj  16  Peters, 
132. 

270.  The  court,  under  the  prayer  in  a  bill  in 
chancery  for  genera]  relief,  will  grant  such  relief 
only  as  the  case  stated  in  the  bul  and  sustained 
by  the  proof  will  justify.  Hobson  v.  M^ArthuTf 
16  Peters,  182. 

271.  On  the  dissolution  of  a  partnership  in 
1822,  it  was  agreed  with  the  outgoing  partners, 
H.  and  B.,  that  the  debts  due  to  the  partnership 
should  be  collected  by  the  remaining  partners, 
K.  and  M'L,  and  that  the  debts  due  by  the  part* 
nership  should  be  paid  by  them,  and  a  fixed  sum 
should  be  paid  to  H.  and  B.,  when  a  sufficient 
sum  was  collected  for  that  purpose,  beyond  the 
amount  of  the  debts  due  by  the  firm.  In  1829, 
K.  and  Ml.  having  gone  on  under  this  agree- 
ment to  collect  the  debts  due  to,  and  pay  the 
debts  due  by  the  partnership.  H.  and  B.  filed  a 
bill  in  the  circuit  court  of  Soutn  Carolina  district 
against  K.  and  Ml.,  charging  that  there  was  a 
surplus  of  the  partnership  effects,  after  paying 
all  the  debts,  sufficient  to  pay  tnem  the  sum 
whiclL  by  the  agreement  made  on  the  dissolu- 
tion 01  the  partnership,  was  to  be  paid  to  them, 
and  claiming  certain  bridge  bills,  which  were  to 
be  delivered  to  them;  and  praying  for  an  ac- 
count. The  circuit  court,  after  proceeding  in 
the  case,  the  accounts  having  been  frequently 
before  a  master,  and  after  evidence  had  been 
taken,  made  a  decree  in  favour  of  H.  and  B.  for 
a  certain  sum  of  money,  &c.,  and  the  defendants 
appealed  to  the  supreme  court.  It  was  contended 
by  the  appellants,  that  the  circuit  court,  sittlne 
in  chanceiy,  had  no  jurisdiction  beyond  that  of 
compelling  a  discovery  of  the  amount  which  K. 
and  Ml.  had  received  under  the  agreement: 
and  that  if  any  thing  was  found  due  to  H.  ana 
B.,  they  were  bound  to  resort  to  their  action  at 
law  on  the  covenant  entered  into  at  the  dissolu* 
tion  of  partnership,  to  recover  it.  By  the  court: 
— This  is  a  clear  case  for  relief|^  as  well  as  for 
discovery  in  chancery.  H.  and  B.  were  entitled 
to  an  account;  and  if,  upon  that  account,  any 
thing  was  found  to  be  due  to  them,  they  were, 
upon  weil^settled  chancery  principles,  entitlea 
to  relief  also.  Kelsey  et  al.  v.  Hobby  et  al.^  16 
Peters,  269. 

272.  According  to  the  ordinarv  proceedings  of 
a  court  of  chancery,  the  court  snould  pass  upon 
each  item  of  an  account  reported  by  a  mastefi 
when  the  amount  actually  received  by  a  party 
is  in  controversy.  This  is  necessary  to  enable 
the  appellate  court  to  pass  its  jud^ent  on  the 
items  allowed  or  disallowed  in  the  inferior  court. 
But  in  a  case  where  the  remaining  partners  had 
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received  the  sum  claimed  from  them,  beyond 
the  debts  they  had  agreed  to  pay,  it  mattered 
not  how  mucn  more  they  had  receiTed;  and 
Mich  a  case  does  not  reqnire  a  statement  of  the 
exact  amount.  The  evidence,  and  accounts, 
and  exceptions,  being  all  in  the  record  brought 
into  the  appellate  court,  the  court  can  determme 
whether  the  sum  mentioned  is  proved  to  have 
been  collected  or  not.    Ibid. 

273.  There  is  no  propriety  in  requiring  tech- 
nical and  formal  proceedings,  when  they  tend  to 
embarrass  and  delay  the  administration  of  jus- 
tice, unless  they  are  requited  by  some  fixed 
principles  of  equity  law  or  practice,  which  the 
court  would  not  be  at  liberty  to  disregard.  Ibid. 

274.  The  defendants  had  disclaimed  the  own- 
ership of  certain  lots  which  were  described  in 
the  bill,  and  of  which  they  were  chafed  with 
being  owners.  The  circuit  court  dismissed  the 
bill  as  to  these  lots.  HM,  That  this  was  proper. 
There  was  no  probable  cause  for  retaining  this 
part  of  the  bill,  to  obtain  an  account  from  the 
respondents.  Obvionsly,  no  claim  exists  that 
can  be  made  available  for  the  complainants,  in 
regard  to  this  portion  of  the  property.  Harpend' 
ing  V.  The  Dutch  Church,  16  Peters,  456. 

275.  It  is  not  merely  on  the  presumption  of 
payment,  in  analogy  to  the  statute  of  limitations, 
that  a  court  of  chancery  refuses  to  lend  its  aid 
to  stale  demands.  There  must  be  conscience, 
good  faith;  and  reasonable  diligence,  to  call  into 
action  the'  powers  of  the  court.  M^Knight  v. 
TayloTj  17  Peters,  197. 

276.  In  matters  of  account^  where  they  are 
not  barred  by  the  act  of  limitations,  courts  of 
equity  refuse  to  interfere  after  a  considerable 
lapse  of  time,  from  considerations  of  public 
policy,  and  from  the  difficulty  of  doing  entire 
justice  where  the  original  transactions  have  be- 
come obscure  by  time^  and  the  evidence  may  be 
lost.     Ibid. 

277.  A  bill  was  filed  in  the  circuit  court  of 
the  eastern  district  of  Pennsylvania,  by  Thomas 
Morris,  against  Nixon  and  others,  claiming  a 
conveyance  of  certain  real  estate  in  the  county 
of  Philadelphia,  which  the  bill  alleged  had  been 
conveyed  by  Morris  to  Nixon,  as  a  security  for 
money  loaned  by  hira  to  Morris,  with  an  offer 
to  repay  any  balance  which  misht  be  due  to 
Nixon;  and  for  an  account  of  all  moneys  re- 
ceived by  Nixon  and  others  for  sales  of  parts  of 
the  estate,  with  a  prayer  for  general  relief.  The 
defendants  answered  the  bill  separately.  Nixon 
alleged  that  the  conveyance  or  the  estate  had 
been  an  absolute  one,  for  a  full,  legal,  and  suffi- 
cient consideration.  A  bond  for  the  sura  paid 
by  Nixon  was  given  by  Morris,  which  Nixon 
asserted  was  only  to  be  enforced  if  the  property 
conveyed  should  be  found  of  insufficient  value ; 
or  in  the  event  of  insolvency  in  Morris,  it  might 
be  used  for  the  benefit  of  his  family.  At  the 
time  the  conveyance  was  made,  asserted  to  have 
been  absolute  and  for  full  consideration,  a  corre- 
spondence was  had  between  Morris  and  Nixon. 
The  court  held  that,  from  the  situation  of  the 
parties,  the  pecuniary  embarrassments  of  Morris 
at  the  time  of  the  conveyance,  and  the  evidence 
furnished  by  one  of  the  letters  of  Nixon  to  Morris, 


written  within  two  or  three  days  before  the  ooo- 
veyance  was  execated,  that  the  estate  was  hdd 
in  trust  for  Morris  by  Nixon :  and  decreed  llat 
the  executors  of  Nixon  shoulcl  convey  the  estate 
to  Morris,  all  acoonnts  between  the  parties  beine 
previously  adjasted|  and  any  balance  wbi<m 
might  be  doe  to  the  estate  of  Nixon  being  prs- 
vioQsly  paid.  Morris  v.  Nixon  e/  si.,  17  Pelen, 
109. 

276.  Coarts  of  eanity  will  not  permit  an  nn- 
oeitain  benefit,  sncn  as  was  expressed  in  refer* 
ence  to  the  bond  for  five  thousand  doUan^  to 
weigh  at  all,  in  their  consideration  of  cases  like 
this  before  the  court.  If  they  did,  it  migbl  be- 
come a  contrivance  to  eive  plausible  covering  to 
an  originally  meditated  fiaad,  or  to  one  indoced 
by  the  temptation  of  gain.    Ibid. 

279.  Where  an  answer  to  a  bill  in  chancery 
is  not  responsive  to  the  bill,  but  sets  up  diotiiMA 
affirmative  matter  of  defence  and  bar,  tbe  de> 
fendant  must  prove  the  matter  set  up;  or  it  can 
have  no  effect  for  defence  or  in  bar.  The  fiosi 
of  the  United  States  et  d.  v.  Beverly  et  d^  17 
Peters,  128. 

280.  A  bill  in  chancery  had  been  filed,  aUegisg 
fraud  and  trust  in  the  defendant,  and  had  been 
decided  i^gainst  the  complainants.  Held,  Tbat 
if  the  jurisdiction  in  eqnity  was  properW  exer- 
cised, it  concludes  all  questions  of  fraDO  in  the 
case.    Mercer's  Lessee  v.  Selden,  17  Peters,  61. 

281.  Where  a  party  seeks  relief  from  ibe 
chancery  jurisdiction,  in  the  circuit  court  of  tbe 
United  States  for  Louisiana,  the  chancery  pufr 
tice  most  be  followed.  MCollum  v.  Ea^j  t 
Howard,  61. 

282.  The  bringing  up  for  review  a  decree  in 
chancery  cannot  be  by  writ  of  error,  hot  by  u 
appeal.    Ibid. 

283.  An  appeal  will  lie  only  from  a  final  d^ 
cree.    Ibid, 

284.  It  is  not  necessary  that  all  the  parties 
shall  join  in  the  appeal  bond.  It  is  sufficient  i 
they  all  appeal,  and  the  bond  be  approved  bj 
the  court  as  satisfactory  and  complete  eeearity) 
by  whomsoever  it  may  be  executed.  BrtM 
V.  Brockett,  2  Howard,  238. 

285.  The  appeal  lies  from  the  refusal  of  the 
circuit  court  to  open  the  former  decree.    iW. 

286.  Where  an  appeal  is  prayed  during  tke 
term  of  the  decree,  in  open  court,  no  citation  is 
necessary.    Ibid. 

287.  Courts  of  equity  do  not  act  upon  tbe  ab- 
ject of  set-off,  in  respect  to  disrinct  and  uncon- 
nected debts,  unless  some  other  peculiar  eqoi^ 
has  intervened,  calling  for  relief.  Dode  v.  hvki 
Executor,  2  Howard,  391. 

288.  A  claim  of  set-off,  made  after  a  aleo* 
of  thirteen  years,  is  stale  and  clouded  wilb  ^ 
sumptions  unfavourable  to  its  original  foumis- 
tions  or  present  validity.  In  cases  of  this  sort. 
in  the  examination  and  weighing  of  matten  o: 
fact,  a  court  of  equity  exeroises  the  same  fui*- 
tions  as  a  jury.    Ibid. 

289.  A  bill  is  not  multifarions  when  it  cbai^ 
a  number  of  defendants  owning  property  ^ 
separate  conveyances,  but  derived  under  t» 
same  original  will.  They  may  have  been  pj^ 
ceeded  against  by  separate  bilby  bat  as  all  Iv 
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defendanto  are  alike  interested  to  sustain  the 
rights  of  the  executors  under  the  will,  they  may 
be  sued  by  one  bill.  But  when  there  are  other 
defendants  claiming  under  another  will,  the  bill 
as  against  them  must  be  amended.  Gmr^a  mid 
Wife  T.  Chew  et  d.,  2  Howard,  643. 

290.  Where  a  will  made  in  1811  had  been 
admitted  to  probate  in  the  probate  court  of 
Looisiaiia,  ana  a  will  was  set  up  aa  having  been 
made  subsequently,  but  of  which  probate  had 
not  been  obtained,  it  was  held,  that  as  probate 
was  required  by  tae  local  law  of  Louisiana,  be- 
fore any  title  could  be  set  up  under  it,  applica- 
tion should  be  made  to  the  court  of  probate  to 
revoke  the  probate  of  the  will  of  1811.  and 
establish  the  will  of  1813;  but  the  defenaants, 
who  have  been  called  upon  in  chancery  for  an- 
swers, relating  to  the  alleged  will  of  1811.  must 
answer,  and  their  answers  may  be  used  before 
the  court  of  probate,  to  establish  the  will  of 
1813,  and  revoke  that  of  1811.    Ibid, 

291.  The  principles  laid  down  in  the  case  of 
Taylor  and  others  v,  Sav^,  1  Howard,  282,  exa- 
mined and  confirmed.  Taylor  v.  Savage^  2  How- 
ard, 395. 

292.  When  an  isstie  is  directed  by  a  court  of 
cfaanoer^r,  to  be  tried  at  law,  and  io  the  course 
of  the  trial  at  law,  questions  are  raised  and  bills 
of  exception  taken,  these  que^cions  must  be 
brought  to  the  notice  and  decision  of  the  court 
which  directs  the  issue,  which  may  order  a  new 
trial,  if  necessary.  Broekett  v.  Broekettf  3  How- 
ard, 691. 

293.  It  has  been  decided  in  the  case  of  Austin 
r.  Eckhart,  2  Howard,  375,  that  an  equitable  title 
is  no  defence,  in  a  suit  broufi^ht  by  the  United 
States  to  recover  possession  of  land.  An  imper- 
fect title  derived  from  Spain,  before  the  cession, 
unless  it  has  been  confirmed  by  act  of  con^rress, 
cannot  be  supported  against  a  psrty  claiming 
under  a  grant  from  the  United  States.  United 
Slates  V.  King  et  d.,  3  Howard,  773. 

294.  Chancery  ought  not  to  decree  a  deed  to 
be  delirered  up  to  be  cancelled,  if  void  upon  its 
face.    Elliot  v.  Piersollf  1  M'Lean's  C.  C.  R.  15. 

295.  Otherwise,  if  void  for  matters  extrinsic. 

296.  Chancery  will  decree  a  contract  to  be 
rescinded,  where  a  good  title  cannot  be  made, 
or  where  delays  have  occurred  in  making  the 
title,  and  the  land  has  become  letfs  valuable. 
3£^Kay  v.  Carrington^  1  M'Lean's  C.  C.  R.  69. 

297.  A  title  made  under  a  decree  against  one 
or  more  infants,  is  defective.    Jbid, 

298.  Chancery  will  not  decree  damages  on  a 
failure  to  make  a  good  title ;  but  when  the  title 
cannot  be  made,  it  will  decree  a  rescision  of  the 
contract,  the  return  of  the  purchase-money  and 
interest  j  and  where  there  are  outstanding  neso- 
liable  notes,  will  also  decree  that  they  shall  do 
delivered  up.     Ibid. 

299.  It  will  not  aid  a  defective  power,  but  will 
^ve  relief  from  the  defective  execution  of  a 
power.  Heirs  of  Piatt  v.  Heirs  of  M^CulUmghj 
X  Ml/ean'sC.  C.  R.  82. 

300.  When  the  consideration  has  been  paid, 
ohanoery  will  decree  heirs  to  make  a  convey- 


ance of  land,  sold  under  an  order  of  court  by  an 
executor.    Ibid. 

301.  Chancery  will  refuse  relief  where  the 

Slaintifif  has  been  grossly  negligent.  Mitchell  v. 
"hompson  and  WSliams^  1  M^Le^n's  C.  C.  R. 
108. 

302.  Nor  will  it  give  relief  ev^  in  cases  of 
fraud,  where  ereat  lapse  of  time  has  intervened 
after  the  frand  was  discovered.    Ibid, 

303.  The  rule  that  chancery  will  not  decree 
where  doubt  exists,  refers  to  the  intention  of  the 
parties  from  the  (act^  and  not  to  any  particular 
fact  in  the  cause.  Wdton  and  Payee's  Heirs  v. 
Codson,  1  McLean's  C.  C.  R.  125. 

304.  Chancery  will  not  decree  against  infants, 
without  full  proof,  though  their  guardian  ad  litem 
confesses  the  ground  of  action.    Ibid. 

305.  On  its  own  rules,  and  independently  of 
the  statute  of  limitations,  chancery  will  refuse 
relief  on  the  ground  of  the  lapse  of  time.  Piatt 
V.  Vaitier  et  ol.,  1  M'Lean's  C.  C.  R.  164. 

906.  A  decree  in  Viiginia  for  land  in  Kentucky 
cannot  affect  the  title.  Carrington^s  Heirs  v. 
Brents  et  d.,  I  Ml^ean's  C.  C.  R.  175. 

307.  A  suit  in  chancery  is  not  notice  to  a  pur 
chaser,  unless  it  has  jurisdiction  over  the  thing. 
Ibtd, 

308.  A  decree  cannot  be  rejected  as  evidence 
for  irregularity,  if  the  court  had  jurisdiction. 
Ibid. 

309.  Where  a  devise  of  land  charges  the  de- 
visee with  the  payment  of  certain  legacies, 
chancery  will  direct  the  sale  of  so  much  of  the 
land,  though  conveyed  to  a  stranger,  as  shall 
pay  the  lesracies.  Morancy  et  d.  v.  Buford^  i 
McLean's  C.  C.  R.  195. 

310.  Chancerv  will  not  compel  a  vendee  to 
accept  a  title  which  has  an  outstanding  dower 
interest,  or  where  the  husbands  of  femes  covert 
have  not  joined  in  the  conveyance,  or  where  a 
suit  which  involves  the  title  is  penaing.  Waits 
et  d.  V.  Waddle  et  a/.,  1  M^ean's  C.  C.  R.  202. 

311.  A  decree  in  Kentucky  for  the  convey- 
ance of  land  in  Ohio  cannot  operate  on  the  land. 
Ibid. 

312.  The  deed  of  the  commissioners  under 
such  a  decree  constitutes  only  a  part  of  the 
decree.    Rid. 

313.  A  plea  in  bar  to  the  relief  sought  in  the 
bill,  must  extend  to  every  part  of  the  bill ;  and 
if  fraud  be  charged,  it  must  be  denied  in  the 
plea,  and  also  by  an  answer  in  support  of  the 
plea.  Piatt  v.  Oliver  et  d.^  1  McLean's  C.  C.  R. 
295. 

314.  Courts  of  chancery  will  not  interfere  by 
injunction  to  prevent  a  threatened  wrong,  unless 
the. danger  is  imminent,  and  the  injury  is  irre- 
mediable in  any  other  form.  Spooner  v.  JM^Con* 
nell  et  d.,  1  M'Lean's  C.  C.  R.  338. 

315.  The  right  set  up  by  the  crnnplainant,  as 
a  citizen  of  the  UnitedT  States,  to  navigate  cer- 
tain waters,  is  an  abstract  right,  and  such  a  one 
as  chancery  cannot  protect  from  violation.  Ibid* 

316.  He  does  not  state  that  he  is  engaged  la 
navigating  the  Maumee,  which  he  charges  the 
defendants  threaten  to  obstruct.    Ibid. 

317.  Chancerv  does  not  deal  with  abstractions 
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or  coatiagencies,  bnt  with  practical  rights,  and 
to  prevent  impending  wrone^s.    Ibid. 

316.  The  complainant  alleges  generally  that 
he  will  be  injured  by  the  proposed  dam  or  dams, 
but  does  not  ^ow  how.    Ibtd, 

319.  This  #  necessary,  that  the  court  may 
judge  whether  the  wrong  complained  of  entitles 
nim  to  an  injunction.    Ibid, 

320.  Where  an  individual  binds  himself  in  a 
sealed  instrument  to  pay  a  sum  of  money  as 
principal,  he  cannot,  m  equity,  contradict  the 
writing  by  showing  that  he  was^  in  fact,  surety. 
Sprige  V.  Tke  Bank  of  Mount  Pleasanty  I  McLean's 
C  C  R.  384. 

321.  In  such  a  case  the  rule  is  the  same  in 
equity  as  at  law.    Ibid. 

322.  A  deed  absolute  on  its  face  may  be  shown 
to  be  a  mortgage.    Ibid. 

323.  When  all  are  principals,  no  laches  can 
affect  the  liability  of  the  obligors.    Ibid. 

324.  Time  may  be  made  of  the  essence  of  the 
contract;  and  it  is  never  wholly  to  be  disre- 
garded. Longworth  v.  Taylor j  I  McLean's  C.  C. 
R.395. 

325.  But  in  a  case  where  delay  has  not  changed 
the  condition  of  the  parties,  nor  the  value  of  the 
property,  and  the  same  justice  can  be  done  be- 
tween the  parties,  as  when  a  conveyance  was  to 
have  been  executed,  and  there  is  an  excuse  for 
the  delay,  chancery  will  decree  a  specific  exe- 
cution.   Ibid. 

326.  A  party  has  no  right  to  annul  a  contract, 
where  he  nimself  is  the  cause  of  the  failure  ot 
the  other  party.    Ibid. 

327.  Where  a  party  wishes  to  rescind  a  con- 
tract, he  must,  generally,  return  the  purchase- 
money.    Ibid. 

328.  Where  a  vendor  agreed  to  make  a  deed 
within  three  months,  and  the  vendee  was  to 
execute  a  mortgage  to  secure  the  purchase- 
money,  chancery  will,  under  proper  circum- 
stances, consider  the  mortgage  as  having  been 
executed.    Ibid. 

329.  For  breach  of  an  injunction,  a  motion 
should  be  made  that  the  defendant  stand  com- 
mitted, &c.,  on  notice  having  been  served  on 
him.  Worcester  et  al.  v.  Truman  and  Smith,  1 
McLean's  C.  C.  R.  483. 

330.  Where  a  bill  is  amended,  which  makes 
no  new  defendants,  a  subpoBna  need  not  issue. 
Longworth  v.  Taylor.  1  M'Lean's  C.  C.  R.  514. 

331.  If  A  have  a  lien  on  two  funds,  and  B  on 
one  of  the  funds,  equity  will  require  the  fund 
which  is  not  common  to  both  to  be  exhausted 
before  the  common  fund  is  applied.  Findlay^s 
ExWs.  V.  United  States^  Bank,  2  McLean's  C.  C. 
R.  44. 

332.  In  some  cases,  independently  of  any 
statutory  provision,  the  surety,  in  equity,  may 
compel  tne  holder  of  a  note,  &c.,  to  proceed 
against  the  principal.  Fuller  v.  Mitford,  2 
M^ean's  C.  C.  R.  74. 

333.  An  equitable  right  is  not  liable,  at  com- 
mon law,  to  be  sold  on  execution  or  attachment, 
but  should  be  sold  under  a  decree.  Piatt  y. 
Oliver,  2  McLean's  C.  C.  R.  267. 

334.  A  specific  execution  will  not  be  decreed 
at  the  inataaoe  of  the  vendor,  where  he  has 


been  guilty  of  groes  negligence,  or  the  property, 
since  the  time  fixed  for  the  performance,  hu 
greatly  deteriorated  in  value.  Cooper  v.  Brmcuj 
2  MO^ean's  C.  C.  R.  495. 

335.  The  consideration  having  been  paid,  if 
the  vendor  refuse  to  convey,  \Se  vendee  may 
disaffirm  the  contract,  and  bring  his  actioo  for 
the  money  paid.    Ibid. 

336.  The  vendor  is  bound  to  make  and  tender 
the  deed.    Ibid. 

337.  The  bringing  of  the  action  for  the  pur- 
chase-money paid  by  the  vendee^  is  a  disamrm- 
ance  of  the  contract.    Ibid. 

338.  Fraud  is  a  ^OQnd  for  the  exercise  of  an 
equitable  jurisdiction.  Huthard  v.  Turner^  3 
M'Lean's  t.  C.  R.  519. 

339.  It  is  not  the  English  practice  to  set  op  a 
matter  in  the  answer,  which  shall  have  the  effect 
of  a  cross  bill.    Ibii. 

340.  In  those  states  where  there  is  no  cooit 
of  chancery,  the  chancery  powers  of  the  cinmk 
court  may  be  exercised.  Lorman  v.  Clarkj  2 
M^Lean^s  C.  C.  R.  569. 

341.  A  creditor's  bill  being  authorized  by  the 
laws  of  a  state,  may  be  filed  in  the  courts  of  the 
United  States.    Ibid. 

342.  The  law  may  be  considered  as  creatins 
a  new  right,  which  can  only  be  enforced  in 
chancery.    Ibid. 

343.  A  general  rule  in  equity  proceedings  ia^ 
that  aAer  publication  of  the  testimony,  no  new 
witnesses  can  be  examined,  and  no  new  testi- 
mony be  taken,  unless  where  the  judge  himself, 
upon  or  after  the  hearing,  entertams  a  doubt,  or 
when  some  additional  tact  or  inquiry  is  indis- 
pensable to  enable  hhn  to  make  a  satisfactory 
decree.  Wood  v.  Mann.  2  Sunmer's  C.  C.  R. 
316. 

344.  The  time  of  publication  may  be  enlarged, 
or  more  properly,  the  time  for  takir\^  the  testi- 
mony will  be  enlarged,  after  pobbcation  has 
passed,  though  not  in  fact  made  according  to  tbe 
rules  of  the  court ;  provided  good  cause  therefor 
be  shown  upon  affidavit,  as  surprise,  acddeDt, 
or  other  circumstances,  which  repel  any  impo* 
tation  of  laches.  The  affidavit  is  indispensable, 
except  in  the  case  of  fraud  practisea  by  (» 
other  party.    Ibid. 

345.  Exhibits  in  a  catrse  may  be  proved  after 
publication,  and  even  viva  voce  at  the  hearing, 
when  there  has  been  an  omission  of  the  proof  ia 
due  season,  and  they  are  applicable  to  the  merits. 
Ibid. 

346.  Fresh  interrogatories  and  a  re-exarai2ia> 
tion  have  been  permitted  after  publication,  whets 
depositions  have  been  suppressed,  from  the  is- 
terrogatories  being  leading,  or  for  irregularity, 
or  where  it  has  been  discovered  that  a  proper 
release  has  not  been  given,  to  make  a  witness 
competent.    Ibid. 

347.  The  court  may^  in  the  exercise  of  asonDd 
discretion,  allow  the  introduction  of  newly  dis- 
covered testimony  to  facts  in  issue  in  the  caose 
after  publication  and  knowledge  of  the  former 
testimony,  and  even  after  the  hearing.  Bat  n 
will  not  exercise  this  discretion  to  let  m  merely 
cumulative  testimony.    Ibid. 

348.  A  question  of  fact  which  is  essential  te 
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the  discussion  of  a  case  in  equity^  may  be  re- 
ferred to  a  jary  to  be  tried,  upon  an  issue  framed 
for  the  purpose.  Flagg  y.  Mann^  2  Sumner's  C. 
C.  R>  487 . 

349.  A  court  of  ec^uity  will  often  pronounce 
that  there  is  an  equitable  mortgage,  in  cases 
where  a  court  of  law  would  be  compelled  to  say 
there  was  no  mortgage.    Ihid, 

350.  A  truat  created  by  a  parol  contract,  will 
he  enforced  in  eauty  against  a  party  who  does 
not  insist  upon  tae  defence  of  the  statute  of 
frauds.    Ibid. 

351.  Courts  of  equity  do  not  resard  the  forms 
of  the  instruments,  but  look  to  the  intent,  and 
give  to  the  acts  of  the  parties  that  construction 
which  is  consistent  with  the  intent,  and  with 
equity.    Ibid, 

352.  Courts  of  equity  in  cases  of  set-off  follow 
the  law.  Gass  r.  Stinson,  3  Sumner's  C.  C.  R.  99. 

353.  A  conveyance  of  certain  premises,  ab- 
solute in  its  form,  but  admitted  by  the  answer 
in  chancery  to  be  a  mortgage  security  for  certain 
debts,  was  treated  as  a  ▼alid  security  to  the  extent 
of  those  debts ;  and  the  premises  subject  to  this 
charge  were  held  to  be  liable  to  a  jud^ent 
creditor  of  the  original  grantor.  Chickering  v. 
Haichj  3  Sumner's  C.  C.  K.  474. 

354.  The  election  of  a  creditor  to  retain  or 
recover  a  debt  from  one  of  two  parties,  or  out 
of  one  of  two  funds,  no  matter  how  positive 
may  be  his  right  to  this  election,  cannot  vary  in 
a  court  of  eqaity  their  rights  inter  sese.  Wiggin 
V.  Dorfj  3  Sumner's  C.  C.  R.  410. 

355.  Wiggin  advanced  money  to  Barrett  & 
Brown,  taking  as  collateral  security  the  assign- 
ment of  a  poL'cy  of  insurance  for  ten  thousand 
dollars,  underwritten  by  the  American  Insurance 
Company,  on  merchandise,  the  same  having  been 
purchased  with  the  money  advanced  by  Wiggin. 
The  ship  containing  the  merchandise  was  lost  at 
sea.  Barrett  &  Brown  also  obtained  from  the 
nme  company  a  loan  of  seven  thousand  dollars, 
on  bottomry  on  the  ship  Tim,  wherein  Dorr  was 
the  surety.  The  Tim  performed  her  voyage  in 
nfety,  but  Barrett  &  Brown  had,  in  the  mean 
time,  failed.  The  American  Insurance  Com- 
pany took  possession  of  the  ship,  sold  her,  and 
applied  the  proceeds,  as  far  as  they  went,  to  the 
repayment  of  the  seven  thousand  dollars.  They 
did  not  proceed  against  Dorr,  the  surety,  but  on 
his  promise  to  indemnify  tnem,  retained  from 
the  Joss  on  the  policy  on  the  merchandise,  as 
much  as  would  nay  them  about  two  thousand 
eight  hundred  ana  twenty-six  dollars.  Held,  that 
Wiggin  was  entitled  to  the  whole  sum  of  ten 
thousand  dollars,  insured  on  the  merchandise, 
for  his  advances  made,  without  deducting  any 
claims  against  Barrett  &  Brown,  his  money  hav- 
ing been  loaned  on  this  specific  security;  that 
he  has  a  prior  and  superior  equity  to  Dorr,  and 
that  he  has  a  right  to  be  substituted  in  equity 
to  the  claim  on  the  bottomry  bond  against  IX>rr, 
to  the  amount  of  the  sum  obtained  by  them. 
Ibid. 

356.  A  surety  has  a  right  to  the  protection  of 
a  court  of  equitj;  also,  sub  modo,  to  the  benefit 
of  aii  the  security  the  creditor  has.    Ibid. 

357.  Although  courts  of  equity  may  grant 


relief  against  the  defective  execution  of  a  power 
created  by  a  party^  3'et  they  cannot  afford  relief 
against  the  defective  execution  of  a  power  cre- 
ated by  law.  Nor  can  they  dispense  with  all 
the  necessary  formalities ;  yet  there  may  be  ex- 
ceptions to  this  rule.  Bright  v.  Boyd,  1  Story, 
C.  C.  R.  478. 

358.  Rehearings  in  equity  are  not  matters  of 
right,  but  rest  in  the  sound  discretion  of  the 
court.    Daniel  v.  Miichellj  1  Story.  C.  C.  R.  198. 

359.  Where  a  rehearing  is  applied  for  on  the 
ground  of  newlv  discovered  evidence,  the  appli- 
cation is  mainly  governed  by  the  same  consi- 
derations as  apply  to  cases  where  leave  is  asked 
to  file  a  supplemental  bill,  after  the  publication 
of  the  testimony  taken  in  the  cause,  and  before 
the  hearing,  in  order  to  bring  newly  discovered 
testimony  before  the  court;  or  where  leave  is 
asked,  after  a  decree,  to  file  a  bill  of  review  on 
the  ground  of  the  like  evidence.    Ibid. 

360.  Where  a  bill  in  equity  was  brought  by 
an  administrator  de  bonis  non  for  an  account  of 
the  intestate's  estate,  after  the  elapse  of  twenty 
or  twenty-five  ^ears,  and  the  defendant  pleaded 
the  statute  of  limitations^  and  filed  a  general  an- 
swer to  the  whole  bill ;  it  was  held  that  the  plea 
should  in  itself  contain  averments^  negativing 
such  special  matters  stated  in  the  bill  as  wouldl 
if  true,  avoid  the  operation  of  the  statute,  ana 
that  it  was  not  sufficient  that  such  matters  were 
negatived  in  the  answer.  Steams  v.  Page^  1  Story, 
C.  C.  R.  204. 

361.  Where  a  bill  in  e<}uity  is  brought  after  a 
great  lapse  of  time,  it  is  incumbent  on  the  plain- 
tiff to  state  the  reasons  why  it  was  not  brought 
before,  in  order  to  repel  the  imputation  of  laches 
or  improper  delay ;  and  if  fraud^  mistake,  &c., 
are  cnarged,  distinct  and  definite  averments 
should  be  made  in  regard  to  the  time,  occasion, 
and  subject-matter  of  such  mistakes.    Ibid. 

362.  A  court  of  equity  will  decline  to  inter- 
fere, in  adversam,  to  change  real  estate  by  a 
sale  into  personal  estate,  without  unposing  con- 
ditions by  which  the  proceeds  snail  retain 
throughout  the  character  of  the  original  fund ; 
yet  it  would  be  different  if  there  had  been  a 
voluntary  sale  by  the  parties.  Foster  v.  HilHard^ 
1  Story,  C.  C.  R.  77. 

363.  A  bill  in  equity  will  be  sustained  to  set 
aside  a  judgment  upon  a  policy  of  insurance, 
upon  the  eround  of  such  newly  discovered  evi- 
dence of  fraud  and  felony  on  the  part  of  the 
original  plaintifi",  as  would,  if  pleaded,  have  been 
a  perfect  defence  to  a  previous  action,  especialh 
if  the  felony  had  been  committed  by  a  British 
subject  in  a  British  vessel  on  British  waters; 
for  the  offence  is  not  in  this  country  punished  by 
the  criminal  law.  Ocean  Ins.  Comp.  v.  Field^  2 
Story,  C.  C.  R.  59. 

364.  A  bill  in  eauity,  though  it  charge  a  felony, 
may  be  sustainea  by  proof;  but  the  defendant 
is  not  bound  to  make  a  discovery  thereof.    Ibid. 

365.  Although  a  court  of  equity  will  not  ordi- 
narily grant  relief  in  cases  after  truil,  when  mere 
cumulative  evidence  of  fraud  or  of  any  other 
fact  is  discovered,  yet  it  will,  whenever  the  de- 
fence was  originally  imperfectly  made  out,  from 
want  of  distinct  proof,  which  is  afterwards  dis* 
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covered,  althooffh  there  were  circamstances  of 
suspicion,    llna. 

366.  In  suits  in  equity,  the  proofs,  to  be  admis- 
aibJe,  must  be  to  some  allegations  of  facts 
charged  in  the  bill  or  answer,  and  thus  put  in 
issue  by  the  parties.  Langdon  t.  Godaard,  2 
Story,  C.  C.  R.  267. 

367.  The  equity  jurisdiction  and  equity  Juris- 
prudence administered  in  the  oourts  ot  the 
United  States  are  coincident  and  ooeztensive  with 
ibose  of  the  courts  of  chancery  in  England,  and 
are  not  regulated  by  the  municipal  jurisdiction 
of  the  state  in  whicn  the  court  sits.  Fletcher  t. 
Moreyj  2  Story,  C.  C.  R.  553. 

368.  In  matters  of  account,  courts  of  equity 
possess  a  concurrent  jurisdiction  with  courts  oi 
law.  In  most  if  not  m  all  cases  where  the  case 
is  one  wherein  a  court  of  law  could  not  afford  an 
adequate  redress,  it  is  proper  for  the  interposition 
of  a  court  of  equity.  MiUhell  t.  Great  Works 
Milling  and  Manufacturing  Company,  2  Story,  C. 
C.  R.  648. 

369.  A  yeidiot  upon  an  issue  ordered  by  a 
court  of  equity  is  not  final  upon  the  facts  it  finds, 
nor  binding  on  the  iudgment  of  the  court,  unless 
it  is  sanctioned  and  adopted  by  the  court  upon 
the  subsequent  hearing  on  the  merits.  AUen  t. 
BlufUf  3  Story,  C.  C.  R.  742. 

370.  The  court  may,  for  the  purpose  of  avoid- 
ing unnecessary  delay,  entertain  a  motion  to 
amend  a  bill  in  equity,  at  the  same  time  that 
exceptions  thereto  are  filed,  and  may  require  the 
defendant  to  answer  the  amended  bill  and  the 
exceptions  also.  Kitteredgt  t.  CUnrmont  Bank, 
3  Story,  C.  C.  R.  59. 

371.  Where,  in  answer  to  a  bill  in  equity,  it 
was  set  forth  that  the  plaintiff  waa  a  bankrupt, 
and  as  his  assignee  was  not  made  a  party  to  the 
bill,  the  plaintiff  was  not  entitled  to  relief;  it 
was  held,  that  the  objection  of  bankruptcy  should 
hare  been  taken  in  limine  by  way  of  plea,  and 
could  not  be  insisted  on  to  aroid  exceptions 
taken  by  the  plaintiff  to  the  answer.    Ibid. 

372.  The  circuit  court  possesses  full  jurisdic- 
tion in  equity  in  all  cases  of  fraud,  including 
frauds  in  obtaining  judgments  and  decrees  in 
other  courts,  except  fraud  in  obtaining  a  will  of 
real  or  personal  estate ;  and  has  concurrent  ju- 
risdiction with  the  state  courts  in  all  such  cases. 
Ooidd  Y.  Goiddj  3  Story's  C.  C.  R.  576. 

373.  A  court  of  equity  will  never  entertain  a 
bill  for  relief,  even  m  cases  of  asserted  fraud, 
when  the  plaintiff  has  been  guilty  of  gross 
laches,  or  unreasonable  delay.    Ibid, 

374.  To  found  a  claim  for  relief  in  equity,  it 
10  not  sufficient  for  the  plaintiff  to  estaolish  a 
suspicion  of  bad  faith,  but  he  must  establish  it 
beyond  reasonable  doubt.    Ibid, 

375.  Lapse  of  time  is  a  sufficient  bar  to  a  bill 
in  equity,  to  rescind  a  sale  on  the  ground  of 
fraud,  when  the  plaintiff  might  have  acquainted 
himself  at  the  time  of  the  sale  with  the  fkcts ; 
and,  especially,  if  the  circumstances  be  greatly 
chaneed,  or  the  evidence  be  lost  or  obscured. 
Veaxie  v.  Williams,  3  Story's  C.  C.  R.  612. 

376.  Where,  in  answer  to  a  bill  in  equity,  an 
allegation  was  made,  impeaching  the  bona  fides 
and  validity  of  a  codicil  to  a  will,  which  had 


been  already  proved  and  allowed  by  a  cooil 
having  competent  and  exclusive  jurisdiction  over 
the  probate  thereof,  it  was  ordered  that  the  alle- 
gation be  expunged,  as  being  impertinent  and 
immaterial.  Langdon  v.  Gomard,  3  Story's  C. 
C.  R.  1. 

2.  Jurisdiction. 

377.  The  mere  fact,  that  a  case  is  to  conform- 
ity with  the  principles  of  natural  equity  and  jof- 
tice,  is  not  sufficient  to  bring  it  within  the  joris- 
diction  of  a  court  of  equity.  There  are  roaov 
principles  of  natural  equity  and  justice,  which 
are  not  attempted  to  be  enforced  therein.  Howe 
V.  Shippard,  2  Sumner's  C.  C.  R.  409. 

378.  In  Kentucky,  it  is  a  good  ground  of  eqai- 
table  jurisdiction,  that  the  defendant  has  ob- 
tained a  prior  patent  for  land,  to  which  the  com- 
plainant had  the  better  right,  under  the  statnts 
respecting  lands;  and  in  exercising  that  jeris- 
diction,  the  court  will  decide  in  conformity  with 
the  settled  principles  of  a  court  of  ofaancefj. 
Bodley  it  d,  v.  Taylor,  5  Cranch,  191 ;  2  Good. 
Rep.  227. 

379.  Where  the  only  ground  of  equitable  juris- 
diction is  the  discofery  of  facts  solely  within  the 
knowledge  of  the  defendant,  and  the  defendant, 
bv  his  answer,  discloses  no  such  facts,  and  the 
plaintiff  supports  his  claim  by  evidence  in  his 
own  possession,  unaided  by  the  confessions  of 
the  defendant,  the  plaintiff  should  be  dismiraed 
from  the  court  of  chancery,  aiid  permitted  to 
assert  his  rights  in  a  court  of  law.  RusseU  t. 
darkens  Ex^rs,,  7  Cranch,  69 ;  2  Cond.  Rep.  417. 

380.  Upon  an  action  on  a  valued  policy,  if  a 
misrepresentation  of  the  age  and  tonnage  of  the 
vessel,  whereby  the  underwritere  were  induced 
to  agree  to  a  high  valuation,  be  a  defence,  it  is  at 
law  and  not  in  equity.  Marine  Ins,  Co.  of  JUa- 
andria  v.  Hodgson,  7  Cranch,  332;  2  Cond.  Hep. 
516. 

38 1 .  There  may  be  cases  in  which  relief  ought 
to  be  extended  to  a  person  who  might  hare 
defended,  but  has  omitted  to  defend  himself  at 
law,  but  such  cases  do  not  frequently  occur. 
The  equity  of  the  applicant  must  be  free  from 
doubt.   Ihltd, 

382.  Any  fact  which  clearly  proves  it  tohs 
against  conscience  to  execute  a  judgment,  and 
of  which  the  injured  party  could  not  avail  him- 
self in  a  court  of  law,  or  of  which  he  could  hafs 
availed  himself  at  law,  but  was  prevented  hj 
fraud  or  accident,  unmixed  with  any  fault  or  ne- 
gligence in  himself  or  his  agents,  will  justify  an 
application  to  a  court  of  chancery.   IM, 

383.  If  an  equitable  title  be  merged  in  a  erant, 
the  party  has  no  relief  in  equity,  although  the 
grant  be  void,  as  being  contrary  to  law.  Presto* 
V.  Tremhle,  7  Cranch,  354 ;  2  Cond.  Rep.  528. 

384.  Courts  of  chancery  have  concurrent  jari9> 
diction  with  courts  of  law,  in  cases  of  dower, 
especially  where  partition,  discovery,  or  account 
is  prayea ;  and  in  cases  of  sale,  where  the  par 
ties  are  willing  that  a  sum  in  gross  shoulcf  bk 
given  in  lieu  of  dower.  Herbert  et  ai,  v.  Wren 
and  Wife  et  d.,  7  Cranch,  370 ;  2  Cond.  Rep.  534 

385.  The  equity  jurisdiction  of  the  courts  ot 
the  United  States  is  independent  of  the  local  law 
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•f  any  state,  and  is  the  same  in  nature  and  ex- 
teat,  aa  the  equity  jurisdiotion  of  England,  from 
which  it  is  derived.  Therefore,  it  is  no  objeo- 
tiea  to  this  jartsdiction,  that  there  is  a  remedy 
under  the  local  law.  Gor^om  v.  Hobart^  2  Sum- 
ner's C.  C.  R.  401. 

386.  The  circuit  court  has  jorisdiction  on  a 
till  in  equity  filed  by  the  United  States  against 
the  debtor  oi  their  debtor,  they  claiming  a  priority 
voder  the  act  of  1799>  ch.  128,  sec.  65,  notwith- 
standing the  local  law  ot  the  state  where  the 
suit  is  brooeht,  allows  a  eieditor  to  proceed 
agaanst  the  debtor  of  his  debtor,  by  a  peculiar 
pioeesB  at  law.  Umttd  Statu  ▼.  Ho^Uxm  et  ol., 
4  Wheat.  108 ;  4  Cond.  Rep.  404. 

387.  The  circuit  courts  of  the  Union  have 
chancery  jurisdiction  in  every  state  ]  they  have 
tha  same  chancerr  powers  and  the  same  rules 
€£  decision  in  all  the  states.  Ihid. 

388.  In  all  cases  of  conourrent  jurisdiction, 
tlie  court  which  first  has  possession  of  the  sub- 
jeeL  most  determine  it  conclusively.  Swutk  v. 
IrPioer,  9  Wheat.  532 ;  5  Cond.  Rep.  662. 

389.  Although  courts  of  equity  have  oononr- 
fent  jurisdiction  with  courts  of  biw  in  all  mat- 
ters of  fraud,  yet,  where  the  cause  has  already 
been  tried  snd  determined  by  a  court  of  law,  a 
court  of  equity  cannot  take  oognisanoe  of  it, 
aniess  there  be  the  addition  of  some  equitable 
eiraomstance  to  give  jorisdiction.  Ibid. 

390.  In  such  a  oas^  some  defect  of  testtmosy, 
•r  other  disability,  wnich  a  court  of  law  cannot 
mmeve,  must  be  shown,  as  a  ground  for  resortp 
Mg  to  a  court  of  equity.   Ibid. 

391.  It  is  an  admitted  principle,  that  a  court 
«f  law  hss  concurrent  jurisdiction  with  a  court 
«f  ehancerv,  in  cases  of  fmnd.  But,  when  mat- 
tars  alleged  to  be  fraud oleot  ace  investigated  in 
a  eourt  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts,  and  determine  their  character.  Ortgg 
▼.  Tk€  LtMsee  ofSmpre  and  Wife^  8  Peters,  244. 

382.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
tppoaad  of  fraud,  after  one  of  the  parties  to  it 
Kaa  been  proceeded  against  on  the  kw  side  of 
the  ooart^  and  a  judgment  has  been  obtained 
against  him  for  a  part  of  the  money  stipulated 
to  be  paid  by  the  oontmcL  BoyiuPt  Ex^n.  v. 
Orwidy,  3  Peters,  210. 

393.  It  is  not  enou^  that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  emcient  to  the 
•Btis  of  justice^  and  its  prompt  administration, 
•a  the  remedv  ui  equity.  Una. 

894.  In  ordter  to  give  jarisdjction  to  the  courts 
ef  the  United  States,  the  citizenship  of  the  party 
M«st  be  founded  on  a  change  of  domicil,  and 
penument  residence  in  the  state  to  which  he 
womy  have  removed  from  another  state.  Mere 
■eaidence  is  prima  facie  evidence  of  such  change, 
although,  where  it  is  eaplaioed,  and  shown  to 
httwe  been  for  temporary  purposes,  the  presump- 
tion is  destroyed.  The  mtentiea  ia  to  be  col* 
laded  from  facts,  and  aot  from  the  declarations 
of  the  party.  jUsms  </  SuUir  v.  JPIsmsaMWtA,  4 
Wash.  C.C.R.  101. 

395.  A  court  of  eqaky  has  jorisdiction  in  a 
braoi^  by  ifao  trustee  against  the  cestui 


que  trusts,  to  direct  an  issue  devisavit  vel  non, 
and  to  decree  possession  of  the  land  to  the  true- 
tee,  to  enable  him  to  execute  the  trusts.  Harri' 
son  and  others  v.  Rowan  and  Wife^  4  Wash.  C 
C.  R.  202. 

396.  If  a  state  kiw  shall  declare  that  to  ba 
a  leeal  title,  which,  without  such  declaration, 
would  be  considered  only  an  equitable  one,  the 
federal  courts  may  afford  a  common  law  remedy 
to  enforce  it,  but  without  ejccluding  the  equ> 
table  jurisdiction  of  the  court  in  a  case  proper 
for  it.  Ma^  v.  Folkrody  4  Wash.  C.  C.  R.  349. 

397.  It  IS  not  sufficient  to  oust  the  iurisdictioa 
of  the  equity  side  of  the  court,  that  tne  plaintiff 
has  a  remedy  on  the  common  law  side,  unless 
it  appear  that  such  remedy  be  adequate  and 
complete  to  the  object  of  the  suit.   Ibtd. 

398.  A  bill  on  the  e()uity  side  of  the  court, 
waa  filed  by  all  the  parties  to  a  release  of  the 
defendants,  ejccept  one  who  was  a  citizen  of 
Pennsylvania.  The  complainants  in  the  bill 
were  all  citizens  of  another  state.  To  this  biM 
there  was  a  plea  to  the  jorisdiction  of  the  court, 
alleging  the  want  of  jurisdiotion,  because  one 
creditor  was  not  joined  in  the  bill.  Held)  that 
the  court  had  jurisdiction  of  the  case.  Joy  et  al. 
V.  Wirtz.  1  Wash.  C.  C.  R.  417. 

399.  If  the  jurisdiction  of  the  court  would  be 
ousted,  by  making  all  the  parties  concerned  in 
interest,  plaintiffs,  those  who  are  citizens  of  the 
same  state  with  tne  real  defendants,  may  refuse 
to  join  in  the  suit,  and  may  be  made  defendants. 
WtMn^r  et  al.  v.  Bamet  et  ol.,  4  Wash.  C.  C.  R. 
631. 

400.  In  a  number  of  cases  in  which  the  courts 
of  common  law  and  courts  of  chancery  have 
concurrent  jurisdiction,  the  ground  of  equity 
jurisdiction  is  not  that  the  common  law  courts 
are  incompetent  to  afford  a  remedv,  but  that 
such  remedy  is  less  complete  than  the  court  of 
equity,  from  its  organization,  is  capable  of  afford^ 
ing.  Cases,  for  example,  of  fraud,  dower,  ac- 
count, and  partition,  are  clearly  cognisable  ia 
common  law  courts;  and  yet  the  court  of  chan- 
cery has  always  exercised  a  concnrrent  jurisdio- 
tion over  them.  Courts  of  law  have,  in  modem 
times,  with  great  propriety,  dispensed  with  the 
profert  of  a  Tost  bon(L  and  yet  tne  original  juris- 
diction of  a  court  of^  equity  to  ^rant  relief^  bv 
establishing  the  instrument,  remains  unimpairedT. 
It  is,  therefore,  perfectly  clear,  that  where  a  case 
is  otherwise  proper  for  the  jurisdiction  of  a  court 
of  equity,  it  is  no  objection  to  its  exercise,  that 
the  party  may  have  a  remedy  at  law :  on  the 
other  hand,  the  court  do  not  mean  to  lay  it  dowoi 
that  the  mere  circumstance  that  a  more  complete 
remedy  can  be  afforded  in  the  former  than  the 
bitter  case,  is  of  itself  a  ground  of  jurisdiction. 
The  inquiry  must  be.  whether  the  case  is  within 
any  of  the  ^neral  oranches  of  equity  jorisdic- 
tion, as  claimed  and  exercised  by  a  court  of 
chancery.  Harrison  et  til.  v.  Roiran,  4  Wash* 
C.  C.  R.  206. 

401.  The  courto  of  the  United  States,  as  courts 
of  equity,  possess  jurisdiction  to  maintain  suits 
in  favour  of  legatees  and  distributees,  for  their 
portions  of  the  estate  of  the  deceased,  notwith- 
standing there  may  be,  by  the  local  jurispni* 


812 


CHANCERY  AND  CHANCERY  PRACTICE. 


Juriadiciion. 


deuce,  a  remedy  at  law  on  the  adminiMration 
bond,  in  favoar  of  the  party.  This  class  of  cases 
is  of  concurrent,  and  not  of  exclasiTe  jnrisdic- 
tioQ.    Pratt  V.  Northamj  5  Mason's  C.  C.  R.  95. 

402.  A  bill  for  a  discofery  of  assets  lies  in 
equity,  notwithstanding  a  remedy  at  law.    Ibid. 

403.  In  cases  of  concurrent  jarisdiction,  such 
as  accounts,  bailments  &c.,  courts  of  equity 
construe  the  statute  oi  limitations  as  courts  of 
law  do,  and  create  no  other  exceptions  than  those 
created  by  the  statute.  Courts  of  equity,  in  such 
case&  act  in  obedience  to  the  ^w,  and  not 
merely  in  analogy  to  the  law.  Skervfood  t. 
Sultan,  5  Mason's  C.  C.  R.  142. 

404.  The  circuit  court^  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
ch.  20.  sec.  1 1,  has  jurisdiction  in  a  suit  in  equity, 
brougnt  by  a  judgment  creditor  against  his 
debtor,  and  others,  (they  being  citizens  of  other 
states,)  to  set  aside  con?eyances  made  in  fraud 
of  creditors;  although  the  ground  of  the  jods- 
ment  was  a  negotiable  chose  in  action,  on  which, 
before  judgment,  a  suit  could  not  nave  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C.  R.  252. 

405.  The  terms  '^  cases  in  law,  equity,  and  of 
admiralty  jurisdiction,"  are  used  in  the  constitu- 
tion, the  judiciary,  and  process  acts,  according 
to  tne  jurisprudence  of  Eodand ;  defining  them, 
in  contradistinction  to  eacn  other,  by  the  rules 
and  principles  of  the  common  law,  as  adopted 
and  in  force  in  the  seyeral  states  at  the  revolu- 
tion, or  the  adoption  of  the  constitution,  and  pass- 
age of  the  acts  of  congress  of  1798.  Baker  v. 
BiddU,  1  Baldwin's  C.  C.  R.  403, 411.  Bains  v. 
The  Schooner  Catharine,  1  Baldwin's  C.  C.  R.  550, 
554,  557,  565. 

406.  The  term  ''suits  at  common  law,"  in  the 
seventh  amendment,  has  the  same  meaning  as 
the  term  ''  cases  in  law,"  in  the  third  article  of 
the  constitution.    Ibid. 

407.  If  a  case  is  cognisable  at  common  law. 
the  defendant  has  a  right  of  trial  by  a  jury,  ana 
a  suit  upon  it  cannot  be  sustained  in  equity. 
Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  405. 

408.  If  a  cane  is  only  cognisable  in  equity,  the 
defendant  has  the  right  to  answer  on  oath,  and 
have  the  benefit  of  it  as  evidenoe  in  his  favour  ] 
he  cannot,  therefore,  be  sued  at  law  in  such 
case.    Ibid, 

409.  The  admiralty  jurisdiction  of  the  district 
court  being  exclusive,  cannot  be  extended  to 
cases  in  law  or  equity  cocnisable  by  the  circuit 
court  and  state  courts,  under  the  eleventh  section 
of  the  judiciary  act.  Bains  v.  The  Schooner 
Catharine,  1  Baldwin's  C.  C.  R.  557. 

410.  Nor  to  cases  in  which  prohibitions  had 
been  granted  by  courts  of  common  law  in  Eng- 
land, or  in  which  the  supreme  court  are  author- 
ized to  grant  prohibitions  by  the  thirteenth  sec- 
tion of  the  judiciary  act.    ibid, 

411.  The  circuit  courts  of  the  Union  have 
chancery  jurisdiction  in  every  state;  they  have 
the  same  chancery  powers,  and  the  same  rules 
of  decision  in  all  tne  states.  United  States  v. 
Howland  et  ol.,  4  Wheat.  108 ;  4  Cond.  Rep.  404. 

412.  But  where  the  question  chanfi;es  its  cha- 
racter, where  the  defendant  is  liable  to  com- 


plaint, either  in  consequence  of  contiact  or  a 
trustee,  or  as  the  holder  of  a  legal  title,  acquired 
by  any  species  of  mala  fides  practised  on  the 
plaintiff,  the  principles  of  equity  give  the  court 
jurisdiction  wnerever  the  person  nay  be  found; 
and  the  circumstance  that  a  question  of  title 
may  be  involved  in  the  inquiry,  and  even  consti- 
tute the  essential  point  on  which  the  case  de- 
pends, will  not  arrest  that  jurisdiction.     Ibid. 

413.  Where  an  eauity  cause  inyolres  a  naked 
question  of  title,  tne  suit  is  local.  Mastie  ▼. 
VKaUs,  6  Cranch,  148 ;  2  Good.  Rep.  336. 

414.  In  cases  of  fraud,  trust,  or  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  maj  be  found ;  although 
lands,  not  withm  the  jumdiction  of  the  court, 
may  oe  affected  by  the  decree.    Ibid. 

415.  The  circuit  court  of  the  United  States  is 
always  competent  to  award  costs  in  a  chancery 
suit  m  that  court ;  and  in  case  the  cause  has 
been  sent  back  from  the  supreme  court  by  man- 
date, without  any  thing  being  said  respecting  the 
costs  below,  it  may,  without  further  mandate, 
award  costs,  and  issue  execution  therefor.  Riddle 
v.  MandevUle  et  d.,  5  Cranch,  86,  2  Cond.  Rep. 
307. 

416.  The  sixteenth  section  of  the  judiciary 
act  is  a  declaratory  act,  settling  the  law  as  to 
cases  of  equity  jurisdiction,  in  the  nature  of  a 

Sroviso,  limitation,  or  exception  to  its  exercise. 
\aktr  v.  BiddU,  1  Baldwin's  C.  C.  R.  403. 

417.  If  the  plaintiff  has  a  plain,  adequate,  and 
complete  remedy  at  law,  the  case  is  not  a  suit 
in  equitjr,  under  the  constitution,  or  the  judiciary 
act.    Ibid. 

418.  There  cannot  be  concurrent  jurisdictioB 
at  law  and  in  equity,  where  the  right  and  remedy 
are  the  same ;  but  equity  may  proceed  in  aid  of 
the  remedy  at  law,  by  incidental  or  auxiliary 
relief,  though  not  by  final  relief,  if  the  remedy 
at  law  is  complete.  Its  jurisdiction  is  speeial, 
limited,  and  defined ;  not  as  in  England,  where 
it  depends  on  usage.    Ibid. 

419.  Though  the  rules  and  principles  estab- 
lished in  the  English  chancery  at  the  revolntioa 
are  adopted  in  the  federal  courts,  the  changes 
since  introduced  there  are  not  followed  here; 
especially  on  matters  of  jurisdiction,  as  to  which 
the  sixteenth  section  is  imperative.    Ibid.  409. 

420.  The  complainants  filed  their  bill  in  the 
circuit  court  of  Ohio,  praying  for  an  injunction  to 
a  judgment  in  an  ejectment,  and  for  a  convey- 
ance of  the  premises.  All  the  complainants 
were  residents  in  the  state  of  Ohio,  and  so  were 
the  defendants.  The  judgment  was  obtained  in 
the  circuit  court  by  6..  a  citizen  of  Virginia,  and 
the  defendant  Clarke  nolds  the  land  recovered 
under  the  will  of  G.,  in  trust.  Jurisdiotioo  may 
be  sustained,  so  far  as  to  stay  execution  at  law 
against  D.  He  is  the  representative  of  Graham, 
and  although  he  is  a  citizen  of  Ohio,  yet  this 
fact,  under  the  circumstances,  will  not  deprive 
the  supreme  court  of  an  equitable  control  over 
the  judgment.  But  beyond  this,  the  decree  of 
the  supreme  oourt  cannot  extend.  Dtmn  ▼. 
Clarke,  8  Peters,  1. 

421.  Jurisdiction  exists  in  courts  of  equity 
over  trusts,  to  confirm  the  appointment  of  an 
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agent  made  by  a  majority  of  the  trastees,  or  to 
appoint  an  agent  of  the  trust  by  the  court.  Bar- 
tngs  V.  Willing  llf  Hare^  4  Wash.  C.  C.  R.  248. 

422.  The  equity  jurisdiction  of  the  courts  of 
the  United  States  js  independent  of  the  local 
law  of  any  state,  and  is  the  same  in  nature  and 
extent  as  the  equity  jurisdiction  of  England, 
from  which  it  is  derived.  Therefore,  it  is  no  ob» 
jection  to  this  jurisdiction,  that  there  is  a  remedy 
under  the  local  law.  Gordon  v.  Hobart,  2  Sum- 
ner's C.  C.  R.  401. 

423.  The  bill  did  not  state  in  what  State  the 
parol  agreement  for  the  oo-partnefship  was  ac- 
toally  made^  although  it  might  have  been  taken 
from  allegations  that  it  was  made  in  either  Mas- 
saohnsetts,  Maine,  or  New  Hampshire.  SembU : 
That  this  would  have  been  a  fatal  omission,  if 
peaented  to  the  court.  Smith  t.  Bumhamj  3 
Sumner's  C.  C.  R.  435. 

424.  Where  a  bill  in  equity  was  brought 
against  several  individuals,  averring  that  ail  of 
them  were  citizens  of  Massachusetts,  and  two 
of  them  put  in  a  plea,  averring  that  their  co-de- 
fendant was  not  a  citizen  of  Massachusetts,  it 
was  held  that  the  right  to  contradict  this  aver- 
ment in  the  bill,  in  this  respect,  and  thus  to  oust 
the  jurisdiction  of  the  court,  was  a  personal  pri- 
vilege of  that  co-defendant  of  which  he  alone 
was  entitled  to  avail  himself.  Harrison  v.  ITrmrt, 
1  Story,  C.  C.  R.  64. 

425.  In  case  of  a  public  nuisance,  where  a  bill 
is  filed  by  a  private  person,  asking  for  relief  by 
way  of  prevention,  the  plaintiff  cannot  maintain 
a  stand  in  a  court  of  equity,  unless  he  avers 
and  proves  some  special  injury.  City  of  George' 
town  V.  The  Alexandria  Canal  Co,y  12  Peters,  99. 

426.  The  jurisdiction  of  courts  of  chancery,  in 
cases  of  nuisance,  may  be  ezereised  in  those 
cases  in  which  there  is  imminent  danger  of  irre- 
parable mischief  before  the  tardiness  of  the  law 
could  reach  it.    Ibid. 

427.  In  equity,  as  in  law.  frend  and  injury 
must  concur  to  furnish  grouna  for  judicial  action. 
A  mere  fraudulent  intent,  unaccompanied  by 
any  injurious  act,  is  not  the  subject  of  judicial 
cognisance.  Fraud  ought  not  to  be  conceived ; 
it  must  be  proved,  and  expressly  found.  Clarke 
et  at.  V.  White^  12  Peters^  178. 

3.  Forties  to  Proceedings  in  Chancery, 

426.  An  objection  to  jurisdiction  for  the  want 
of  parties,  of  equity  in  the  bill,  or  there  being  a 
remedy  at  law,  need  not  be  made  by  demurrer 
or  plea,  or  in  the  answer ;  it  may  be  made  at  the 
hearing,  or  on  appeal.  Baker  v.  BiddUj  1  Bald- 
win's C.  C.  R.  403. 

429.  The  lands  of  a  deceased  debtor  in  Geor- 
gia, are  liable  in  equity  for  the  payment  of  his 
debtR,  without  making  the  heir  party  to  the  suit. 
Telfair  et  d.,  Ex'rs.,  v.  Stead^s  Ex'rs.j  2  Cranch, 
407  ;  1  Cond.  Rep.  434. 

430.  The  want  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  iwi  such  parties  are 
out  of  the  turisdiction  of  the  court.  Milliganf 
Adw?r.y  V.  iiUledgey  3  Cranch,  220 ;  1  Cond.  Sep. 
503. 

431.  The  want  of  proper  parties  is  not  suffi- 
cient ground  for  dismissing  tne  bill.    Ibid, 
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432.  In  a  proceeding  by  bill,  to  sell  lands  for 
the  payment  of  debts,  where  the  heir  is  the 
proper  party,  it  is  not  necessary  to  make  the 
executor  a  party.    Ibid. 

433.  In  equity,  a  final  decree  cannot  be  pro- 
nounced, unt'd  all  parties  in  interest  are  brought 
before  tne  court.  Marshail  v.  Beverley^  5  Wheat. 
313 )  4  Cond.  Rep.  660. 

434.  A  final  decree,  in  equity,  or  an  interlocu- 
tory decree,  which,  in  a  great  measure,  decides 
the  merits  of  the  cause,  cannot  be  pronounced 
until  all  the  parties  to  the  bill,  and  all  the  parties 
in  interest,  are  before  the  court.  Conn  v.  Fenn^ 
5  Wheat.  424;  4  Cond.  Rep.  716. 

436.  On  a  proceeding  in  chancery  against  the 
endorser  of  a  promissory  note,  the  defendant  has 
a  right  to  insist  that  the  other  endorsers  be  made 
parties.  Riddle  ^  Co,  v.  Mandeville  et  <i2.,  5 
Cranch,  322;  2  Cond.  Rep.  268. 

436.  The  supreme  court  will  not  make  a  final 
decree  upon  the  merits  of  the  case,  unless  all 
persons,  who  are  essentially  interested,  are  made 
parties  to  the  snit^  although  some  of  those  per- 
sons are  not  within  the  jurisdiction  of  the  court. 
Russell  V.  Clarli^s  ExWs.,  7  Cranch,  69 ;  2  Cond. 
Rep.  417. 

437.  Upon  a  bill  filed  by  the  United  States, 
proceeding  as  ordinary  creditors  against  the 
debtor  of  their  debtor  for  an  account,  &c.,  the 
original  debtor  to  the  United  States  ought  to  be 
ros^e  a  party,  and  the  account  taken  between 
him  and  his  debtor.  U,  S.  v.  Rowland  et  oil,,  4 
Wheat.  108 ;  4  Cond.  Rep.  404. 

438.  A  bill  may  be  dismissed,  where  the 
plaintiff,  when  called  upon  to  make  proper  par- 
ties, refuses,  or  is  puilty  of  unreasonable  delay 
in  doing  so ;  but  this  must  be  done  on  demurrer, 
plea,  or  answer,  pointing  out  the  person  or  per- 
sons, who,  the  defendant  insists,  ought  to  be 
made  parties.   Greenleqfy.  Queen,  1  Peters,  138. 

439.  Where  a  debtor  had  conveyed  to  a  trus- 
tee real  estate,  to  be  sold  for  the  tienefit  of  cre- 
ditors, and  the  trustee  dying  before  the  convey- 
ance of  the  property  to  a  purchaser,  another 
trustee  was  appointed  by  the  court,  upon  the  ap- 
plication of  the  creditors,  to  execute  the  trust; 
in  a  proceeding,  relative  to  the  execution  of  the 
trust,  and  the  conveyance  of  the  estate,  it  is  ne- 
cessary that  the  heirs  at  law  of  the  first  trustee 
shall  be  parties  to  the  same,  as  the  legal  title  to 
the  estate  did  not  pass  to  the  substituted  trustee, 
by  the  appointment,  but  remained  in  the  legal 
heirs.    lotd.  149. 

440.  Where,  in  a  bill  filed  for  discovery  and 
relief,  the  party  relied  upon  a  deed  said  to  have 
been  lost,  out  which  had  never  been  formally 
executed  to  convey  the  real  estate ;  and  upon  a 
receipt  of  the  purchase-money,  binding  the  party 
to  convey  the  estate ;  the  person  alleged  to  nave 
executed  the  lost  deed,  and  who  gave  the  receipt, 
should  have  been  made  a  party  to  the  proceed- 
ing :  although  he  had,  subsequently,  by  a  legal 
and  formal  conveyance,  duly  executed,  con- 
veyed the  estate  to  others:  and  thus,  so  far  as 
he  could,  divested  himself  of  all  title  in  the 
same.     Finlayv,  Hinde  and  Wife,  1  Petere,  246. 

441.  Although  an  objection,  for  want  of  proper 
parties,  may  he  taken  at  the  hearing,  yet  the 
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objection  ought  not  to  prevail  when  taken  apon 
the  final  hearing  of  an  appeal,  except  in  vmy 
strong  cases;  and  where  the  court  perceives  a 
necessary  and  indispensable  party  is  wanting. 
The  Mechanics  Bank  of  AkxtrndrtaY,  SetonSj  I 
Peters,  306. 

442.  All  persons  materially  interested  in  the 
subject  of  a  suit  in  chancery,  oueht  to  be  made 
parties,  either  piaintiffs  or  defenmats }  but  this 
IB  a  rule  established  for  th«  convenient  adminis- 
tration of  justice,  and  is  more  or  less  within  ihe 
discretion  of  the  court;  and  it  should  be  restf  icted 
to  parties  whose  interests  are  in  issue^  and  are  to 
be  affected  by  the  decree.  The  teUef  granted 
will  always  l>e  so  modified  as  not  to  affect  the 
interests  of  others.    Ibid,  3QS. 

443.  As  the  platntiffa  in  the  ciiooit  eoart 
claimed  under  a  conyeyanoe  made  in  pursoanoe 
of  a  decree  of  a  court  of  competent  jurisdiotioni 
the  bill  ought  not  to  haye  been  diamissed  for 
want  of  parties.  The  circuit  court  ought  to 
have  given  leave  to  make  new  parties,  and  en 
their  failing  to  bring  \h»  proper  parties  before 
the  court,  the  dismission  should  have  been  with- 
out prejudice.    Hunt  v.  Wicldiffij  2  Petera,  215. 

444.  The  testatrix  directed  that  the  interest 
of  certain  funds  should  be  applied  ^'  to  the  pro- 
per education"  of  certain  persona,  her  nephews, 
"  so  that  they  may  be  severally  fitted  and  accom- 
plished in  some  useful  trade  ;*'  and  gave  to  eaoh 
of  them  "  who  should  live  to  finish  his  eduea* 
tion,  or  reach  the  age  of  twenty-one  years  of 
age.  one  hundred  pounds,  to  set  him  up  in  his 
tmae.''  She  also  gave  the  whole  of  her  estates 
of  every  description,  to  be  equally  divided 
among  certain  persons,  who  should  be  living 
when  the  interest  applicable  to  the  education  m 
her  nephews  shoala  cease  to  be  required ;  they 
being  some  of  the  persons  among  whom  the 
same  was  to  be  divided :  and  she  dvected  that 
so  long  as  any  one  of  the  three  nephews  who 
should  live,  mid  not  finished  his  education,  or 
arrived  at  the  age  of  twenty-one  years,  the  divi- 
sion of  the  property  so  devised  and  given,  should 
be  deferred,  and  no  lonser.  A  bill  was  fiied^  by 
one  of  the  nephews  m  the  testatrix,  diaiging 
that  the  executors  had  not  paid  the  several  suns 
oi  money  bequeathed  to  him,  and  praying  that 
they  may  be  decreed  to  pay  tne  same.  No  other 
persons  were  made  parties  to  the  proceeding  bnl 
the  executors;  and  after  a  report  of  the  master, 
the  cause  came  on  to  a  heanng,  and  the  circuit 
court  dismissed  the  bill  for  want  of  proper  par- 
ties. The  defendants,  on  an  appeal  to  the  su- 
preme court,  insisted  that  not  only  the  two  ne- 
phewSj  whose  education  was  provided  for  by  the 
testatrix,  should  have  been  made  parties,  bnt 
also  all  the  residuary  legatees.  The  court  A^U: 
So  far  as  the  bill  sought  to  obtain  such  a  portion 
<^  the  fund  as  was,  by  a  fair  construction  of  the 
will,  applicable  to  the  education  of  the  nephews 
of  the  testatrix,  they  alone  were  required  to  be 
parties;  and  the  court  reversed  the  decree  of  the 
circuit  court  which  dismissed  the  bill,  for  the 
purpose  of  enabling  the  complainant  to  make 
the  other  two  nephews  of  the  testatrix  parties. 
Dandridge  v.  Washington,  2  Peters,  377. 

445.  The  supreme  court  did  not  consider  it 


necessary  to  make  the  reaidnaTy  legatees  partial^ 
in  a  proceeding  the  sole  object  of  which  was  to 
ascertain  and  distribute  among  the  nephews  of 
the  testatrix,  the  amount  to  which  they  were 
entitled,  for  the  expenses  of  education.  The 
court  said : — ^The  residiiary  legatees  ha?e  uh 
doi^iedly  an  interest  in  reducing  ever^r  deinaiKi 
on  the  estate.  Whatever  remains,  sinks  into 
the  residuum ;  and  that  residuum  is  diminisbed 
as  well  by  the  claims  of  creditors  snd  specific 
legatees,  as  by  this.  In  all  such  cases  theexe- 
cnlors  nepcesent  ^  residuary  legatees^  and 
gusird  their  interests.  It  is  a  part  of  that  doty 
which  requires  them  to  protect  the  interests  of 
the  estate.  In  such  suitS)  the  residuary  legplses 
9xe  never  made  parties.  To  require  it,  voold 
be  an  intolerable  burden  on  those  wno  bavo 
claims  on  an  estate  in  the  hands  of  execoton 
Ibid. 

446.  Where  a  bill  was  fied  a^inst  the  stod[- 
holders  of  a  volunlanr  aasocialion,  for  the  pe^ 
poses  of  banking ;  and  the  process  was  retuned, 
*'  served^'  upon  some  of  the  parties  named  in  the 
bill,  and  as  to  others,  who  were  not  within  tho 
reach  of  the  process,  "  not  found ;"  the  sapceow 
court  stated,  that  it  was  not  meant  to  say,  that 
in  cases  of  this  nature  it  is  necessary  to  hrug  all 
the  stodcholders  before  the  court,  before  an Jd^ 
cree  can  be  made.  It  is  well  known  that  theie 
are  cases  in  which  a  court  of  equity  diflpeases 
with  such  a  proceeding,  when  tne  parties  ire 
very  nuneroos  and  uaknow*n ;  and  the  udo^ 
of  the  rule  woakl  evidently  impede,  if  not  do> 
feat  the  purposes  of  justice.  MandevUk  ei  d  r. 
Riggsj  2  Petens,  487. 

447.  Upon  the  death  of  some  of  the  particsto 
the  bill  whe  had  been  served  with  proces^^« 
bill  ought  to  have  been  revived  against  iwr 
personal  representatives,  if  they  could  he  hroi^ 
Defore  the  conrt ;  onkss  some  good  reason,  sea 
as  absolute  insolvencj^,  could  be  assigned  to  joi* 
tify  the  decision.    Jmd.  ... 

44&  One  of  the  great  principles  upon  wbidi 
courts  of  equity  genemlly  require  all  pertoo«> 
who  are  known  and  within  the  reach  of  its  mnv* 
diction,  to  be  made  parties,  is  to  prevent  forther 
litigation,  and  to  take  away  multiplicity  of  n^ 
There  are  exceptions,  it  is  true,  to  the  role;  w» 
they  are  founded  upon  special  considerations. 
Ibid, 

449,  No  inatanoea  are  known  where  aj«Dt 
liability  has  been  aaseited  before  a  conrt  of  ds^ 
eery,  on  which  the  decree  has  not  been  ■»* 
against  all  the  parties  before  it,  who  did  o« 
establish  some  personal  discharge.    Ibid.  W« 

450.  Where  a  bill  was  filed  to  awipel " 
execution  of  securities  for  money  loaned,  wwca 
securities,  it  was  alleged  in  the  bill,  were  ^ 
mised  to  be  given  upon  particular  real  estti^ 
purchased  by  the  money  loaned,  and  the  eoifr 
plainants  had  omitted  to  make  the  prior  in*"' 
gagees  of  the  premises  on  which  the  ^conwa 
were  required  to  be  ^iven,  parties  to  ^heWf) 
the  supreme  court  said :— It  has  been  urged  i^ 
reply  to  these  grounds  of  reversal  for  wairt* 
parties,  or  for  want  of  due  maturation  for  a^ 
hearing,  that  nothing  is  ordered  to  bemort^ 
or  sold  besides  the  interest  of  the  party  vv) » 
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ordered  to  execute  the  mortgage,  or  whose  in- 
terest is  to  be  sold,  whatever  that  may  be.  Bat 
this  we  ooaceiro  to  be  an  insufiicieQt  answer. 
It  i»  not  enough  that  a  conrt  of  equity  causee  no- 
thing hot  the  interest  of  the  pfoper  party  to 
eha^  owners.  Its  decree  should  terminate. 
sod  not  instigate  litigation.  Its  sales  sboola 
tempt  men  to  sober  investment,  and  not  to  wild 
fpecaktioD.  Its  process  should  act  upon  known 
tad  definite  interests^  and  not  upon  such  ae  ad- 
mit of  DO  medium  of  estimation.  It  has  means 
of  reducing  every  right  to  certainty  and  preci- 
tm ;  sod  i%  therefore,  bound  to  employ  those 
means  in  the  eaeccise  of  its  jurisdiction.  Cold' 
wU  r.  Taggart  tt  d.,  4  Peters,  190. 

451.  Ths  feneral  rale  is,  that  however  nume* 
roos  the  persons  interested  in  the  subject  of  a 
ioit,  they  must  aH  be  made  parties,  plaintiff  or 
defeodani,  in  order  that  a  complete  decree  may 
be  made;  it  being  the  constant  aim  of  a  court  of 

X'ty  to  do  oomplete  justice,  by  embracing  the 
le  subject ;  deciding  upon  and  settling  the 
rights  of  all  persons  interested  in  the  subject  of 
the  suits  ^  to  make  the  performance  of  the  order 
perfectly  safe  to  those  who  have  to  obey  it,  and 
to  prevent  future  litigation.    Ibid. 

452.  The  principle  has  been  well  established, 
tnd  geoeml^  sanctioned  in  courts  of  equity, 
that,  by  analogy^  the  statute,  of  limitations  is  a 
bar  to  an  equitable  right,  when  at  law  it  would 
hare  operated  against  a  grant.  MUlnr  v.  Jf  ^- 
UfTij  6  Petenk  61. 

453.  A  bill  was  filed  in  the  circuit  court  of 
OhiOy  claiming  a  conveyance  of  certain  real 
estate  in  Cincinnati  from  the  defendants;  and 
afters  decree  in  favour  of  the  complainants,  and 
an  appeal  to  the  supreme  court,  the  decree  of 
the  circuit  ooart  was  reversed,  because  a  certain 
Abraham  Garrison,  through  wnom  one  of  the  de- 
fendants claimed  to  have  derived  title,  had  not 
been  made  a  party  to  the  proceedings,  and  who 
vas,  at  the  time  of  the  institution  of  the  same, 
a  eitizen  of  tke  state  of  Illinois  although  the  fact 
of  such  citizenship  did  not  tnen  appear  on  the 
record.  Afterwaias,  a  supplemental  bill  wan 
filed  io  the  circuit  court.  aiM  Abraham  Garrison 
appeared  and  answerea,  and  disclaimed  all  in- 
terest in  the  case :  whereupon  the  circuit  court. 
with  the  consent  of  the  complainants,  dismissea 
the  bill  as  to  him.  By  the  supreme  court : — If 
the  defendants  have  distinct  interests,  so  that 
ubstantial  justice  can  be  done  by  decreeing  for 
or  against  one  or  more  of  them,  over  whom  the 
court  has  jurisdiction^  without  affecting  the  in- 
terests of  others,  its  jurisdiction  may  be  exep- 
pBed  as  to  them.  If,  when  the  cause  came  on 
io  the  circuit  court  for  hearing,  Abraham  Garrison 
had  still  been  a  defendant,  a  decree  might  then 
have  been  pronouneed  hr  or  against  the  other 
defendants;  and  the  bill  have  b^n  dismissed  as 
to  him,  if  such  decree  could  have  been  pro- 
nooQced  as  to  them,  without  affecting  hia  in^ 
tereste.  No  principle  of  law  is  perceivM,  which 
opposes  this  course.  The  incapacity  of  the  court 
to  exercise  Jurisdiction  over  Abraham  Garrison, 
could  not  affect  their  jurisdiction  over  other  de- 
fendantS)  whose  interests  were  not  connected 
with  hia^  and  from  whom  he  was  separated,  by 


dismissing  the  bill  as  to  him.     Vattier  v.  JUndf^ 
7  Peters,  2d2. 

454.  T.  Boon,  a  citizen  and  resident  of  Penn- 
sylvania, filed  a  bill  in  the  circuit  court  of  Ken- 
tucky, against  W.  Chiles  and  others,  praying 
that  the  defendant,  and  such  others  of  the  de- 
fendants as  may  hold  the  legal  title  to  certain 
lands,  may  be  decreed  to  convey  them  to  him, 
and  for  general  relief.  The  bill  stated,  that 
Reuben  Searcy,  being  entitled  to  one  moiety  of 
a  settlement  and  pre-emption  right  of  fourteen 
hundred  acres  of  land,  located  in  Licking,  sold 
the  same  to  William  Hay,  in  September,  1781, 
and  executed  a  bond  for  a  conveyance.  In 
December  £oIk>wing^  Hay  assigned  thie  bond  to 
Georfle  Boon,  who,  m  April,  1783.  assigned  it  to 
the  plaintiff.  Hay,  while  he  held  the  bond,  ob- 
tained an  assignment  of  the  plat  and  certificate 
of  survey,  which  he  caused  to  be  registered ; 
and  the  patent  was  issued  in  his  name  in  1780^ 
In  1802,  the  plaintiff  made  a  eonditionai  sale  of 
this  land  to  Hezekiah  Boon  ]  but  the  conditions 
were  not  complied  with,  and  the  ooutmct  was 
considered  by  both  parties  aa  a  nullity.  The 
bill  stated  that  William  Chiles,  Hezekiah  Boon, 
and  George  Boon,  fraudulently  igniting  the  plain- 
tiff^s  name  with  their  own,  without  his  consent 
or  knowledgey  filed  a  bill  in  chancery,  pmyiag 
that  the  heirs  of  Hay  might  be  decreecf  to  convey. 
the  leffal  title  to  William  Chiles,  who  claimed 
the  rig^t  of  Searcy  through  the  plaintiff,  under 
his  pretended  sale  to  Hezekiah  Boon.  A  decree 
was  obtained,  under  which  a  conveyance  waa 
made  to  Chiles,  by  a  commissioner  appointed  by 
the  court.  The  plaintiff  averred  his  total  igno- 
rance of  these  transactiona  at  the  time,  and  dis- 
avowed them.  While  this  suit  was  depending, 
the  decree  of  the  Bourbon  court  was  reversed  m 
the  court  of  appeals  of  the  state,  and  the  cause 
remanded  to  that  court  for  farther  proceedings. 
The  complainant  died^  and  the  suit  was  revived 
in  the  name  of  hie  heirs.  The  complainants  in 
the  circuit  court  amended  their  bill,  showing  a 
reversal  of  the  decree  of  the  Bourbon  court,  and 
making  the  heirs  of  Hay  defendants,  and  praying 
a  conveyance  from  them.  They  also  nJed  an 
amended  bill,  makinff  the  heirs  of  Georp^e  Boon 
parties,,  and  stating  Uiat  his  heirs  disclaimed  all 
title  to  the  property.  One  of  them  smswered  aiid 
disclaimed  title.  It  was  not  stated  whether  pro- 
cess was,  or  was  not,  executed  on  the  other  heirs 
of  George  Boon.  Ths  defendant,  Wilham  Chiles, 
in  his  answer,  states  that  there  were  other  heirs 
of  Hay  than  those  mentioned  in  the  bill,  and  made 
defendants,  who  are  not  residents  of  Kentucky. 
The  circuit  court  of  Kentucky  were  divided  m 
opinion  on  two  questions,  which  were  certified  to 
the  supreme  court  as  follows:  1st.  This  court 
being  divided,  and  the  judgea  opposed  in  opinion 
as  to  the  jurisdiction  over  the  case,  and  unable, 
therefore,  to  render  a  deoree  on  the  merits,  they 
resolve  to  adjourn  that  question  to  the  supreme 
court,  to  wit :  under  aU  the  circumstances,  ap- 
pearing as  above,  can  this  court  entertain  cogni- 
sance of  the  case  ?  2d,  The  judges  were  also 
opposed  in  opinion  on  the  pomt,  whether  the 
complainants  were  entitled  to  a  decree,  in  the 
absence  of  any  proof  that  the  persons  made  de- 
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fendantA,  in  the  amended  bill,  as  heirs  of  George 
Boon,  were,  in  fact,  his  heirs.  Both  of  which 
points  occurred,  and  became  material  in  this 
case.  By  the  sapreme  court: — ^The  question 
between  the  plaintiffs  and  defendant.  William 
Chiles,  is  within  the  jurisdiction  of  the  circuit 
court  for' the  district  of  Kentucky,  and  may  be 
decided  by  that  court,  though  Hay's  heirs  were 
not  parties  to  the  suit.  That  tney  were  not 
made  parties,  cannot  oust  the  jurisdiction  as  be- 
tween those  who  are  properly  before  the  court. 
It  18  not  intended  to  say,  that  where  there  are 
seyeral  heirs,  some  out  of  the  jurisdiction  of  the 
court,  a  decree  may  not  be  made  for  a  conyey- 
ance  of  their  own  shares,  from  those  on  whom 
process  has  been  served ;  but  it  is  not  thought 
necessary  to  decide  that  question  in  this  case  as 
it  is  stated.  The  principles  settled  in  the  an- 
swer to  the  first  question  decide  the  second. 
George  Boon's  heirs  are  not  necessarily  defend- 
ants. They  can  have  no  interest  in  the  contest, 
nor  is  any  decree  asked  against  them.  If  they  are 
made  defendants,  and  the  answer  admits  that 
they  are  heirs,  as  is  admitted  by  the  defendant 
who  has  answered,  no  further  proof  can  be  re- 
quired. If  they  do  not  answer,  and  the  process  is 
executed,  so  that  the  bill  is  taken  for  confessed, 
no  further  proof  is  necessary.  If  the  process 
be  not  executed,  they  are  not  before  the  court. 
Boom's  Heirs  y.  ChiUs  et  oZ.,  8  Peters,  532. 

455.  The  22d  rule  for  the  reflation  of  eauity 
practice  in  the  circuit  courts,  is  understood  by 
the  supreme  court  to  apply  to  matters  to  the 
merits,  and  not  to  mere  pleas  to  the  jurisdiction : 
and  especially  to  those  founded  on  any  personal 
disabihty,  or  personal  character  of  the  party 
suing,  or  to  any  pleas  merely  in  abatement. 
Livingston  y.  Story,  11  Peters,  351. 

456.  A.  and  B.  were  indebted  to  the  plaintiff 
and  others;  and  A.  haying  been  insoWent,  and  a 
commission  of  bankruptcy  having  issued  against 
him,  the  creditors  of  A.  and  B.  joined  in  releas- 
ing A.  from  all  the  debts  due  to  them  from  the 
firm  of  A.  and  B.  The  commission  of  bank- 
ruptcy being  superseded,  the  plaintiffs  filed  a 
bin  on  the  equity  side  of  the  circuit  court,  to  set 
aside  the  release.  Held,  That  all  the  parties  to 
the  release  of  A.  should  have  joined  in  the  bill  -, 
and  the  demurrer,  for  want  of  such  parties,  was 
sustained.  Joy  et  d.  y.  Wirtz  et  ci,,  1  Wash.  C. 
C.  R.  417. 

457.  Where  creditors  are  to  be  paid  out  of  a 
particular  fund,  or  are  all  united  in  the  same 
transaction,  so  as  to  produce  privity  between 
them,  all  should  join  m  a  bill  which  may  bring 
their  proceedings  into  the  consideration  of  a 
court  of  chancery.     Ibid. 

458.  To  set  aside  a  release  in  such  a  case,  all 
the  parties  to  it  must  apply  by  name  to  the  court, 
and  one  cannot  act  for  the  whole.    Ibid. 

459.  In  chancery  there  is  a  distinction  between 
active  and  passive  parties;  the  former  being  such 
as  are  so  involved  m  the  subject  in  controversy, 
that  no  decree  can  be  made  without  their  being 
in  court ;  the  latter  are  such,  that  complete  relief 
can  be  given  to  those  who  seek  it,  without 
affecting  the  interests  of  the  passive  parties. 


460.  If  a  decree  can  be  made  without  affect- 
ing the  rights  of  one  not  made  a  party,  or  with- 
out his  having  any  thing  to  perform  necessary  to 
the  perfection  of  the  decree,  the  court  will  pro- 
ceed without  him  ;  if  he  be  not  amenable  to  the 
process  of  the  court,  or  no  beneficial  purpose  is 
to  be  effected  by  making  him  a  party.    Dnd, 

461.  The  assignees  of  a  bankrupt's  complaia- 
ants  are  the  proper  persons  to  ask  relief  sought 
for  by  a  bill,  which  is  to  obtain  payment  of  the 
original  debt  due  by  the  defendants,  for  which  a 
mortgage  had  been  given  to  the  buikropt,  bat 
which  mortgage  was  alleged  to  be  worthless: 
notwithstanding  the  assignment  of  the  mortgage, 
the  bankrupt  need  not  be  made  a  party  to  the 
bill.  Pagan  et  al.  v.  Sparks  et  ol.,  2  Waah.  C.  C 
R.  325. 

462.  The  representatives  of  a  deceased  nut- 
ner  need  not  be  made  parties  to  a  bill  filed  t>y  t 
surviving  partner ;  as  they  have  no  claim  until 
the  partnership  debts  are  paid,  and  then  it  is 
upon  the  surviving  partner  or  his  representa- 
tives.   Ibid, 

463.  It  is  no  cause  of  demurrer  for  want  of 
parties,  that  a  lunatic  is  not  made  a  pjarty;  hot 
It  is  a  good  objection  for  want  of  parties.  For, 
although  his  committee,  if  he  has  one,  is  made 
defendant  in  another  capacity,  still  the  lunatic 
should  be  a  party,  and  tnen  h^  answers  by  his 
committee;  if  he  has  none,  the  court  will  ap- 
point a  guardian  to  answer  lor  him.    Ibid. 

464.  Whenever  an  objection  is  made  for  want 
of  parties,  the  court  gives  leave  to  amend,  and 
make  proper  parties.    Ibid, 

465.  A  suit  was  instituted  against  the  adminis- 
trator, pendente  lite  to  the  executrix,  (charging 
in  the  bill,  that  the  administrator  had  possessed 
himself  of  all  the  securities,  in  which  the  out- 
standing debts  had  been  invested,  and  claimed 
them  as  the  property  of  his  intestate,)  and  such 
of  the  next  of  kin  as  the  bill  chaig^es,  had  re- 
fused to  join  in  the  suit.  It  is,  in  such  a  case, 
no  objection  for  the  want  of  parties,  that  the 
legal  representative  of  the  testator  is  no  party. 
Wisn€r  v.  Bamet,  4  Wash.  C.  C.  R.  631. 

466.  The  executor  or  administmtor  of  the  de- 
ceased, next  of  kin,  who  might  be  made  a  party, 
must  be  so  made.  It  is  not  sufficient  to  raaka 
his  devisee,  or  persons  entitled  to  his  estate, 
parties.    Ibid. 

467.  Courts  of  equity  require  that  all  the  parties 
concerned  in  interest  shall  be  brought  oefore 
them,  that  the  matter  in  controversy  may  be 
finally  settle<l.  This  rule,  however,  is  framed 
by  the  court  itself,  and  is  subject  to  its  di£Cfe- 
tion  J  and  being  introduced  for  the  purpose  of 
justice,  is  susceptible  of  modification  for  the 
promotion  of  those  purposes.  Elmendorf  y.  T^f 
tor  et  al.,  10  Wheat.  152;  6  Cond.  Rep.  47. 

468.  The  rule  is  not  universally  applicable  to 
cases  in  the  courts  of  the  United  States.  Those 
courts  will  require  of  the  plaintiff  to  do  all  in  his 
power  to  bring  in  every  person  concerned  in  in* 
terest  before  the  court.  But  if  the  case  be  com- 
pletely decided,  as  between  the  litigant  parties, 
the  circumstance  that  an  interest  exists  in  some 
other  person,  whom  the  process  of  the  ooort 
cannot  reach,  as  if  such  party  be  a  retideiit  of 
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•ome  other  state,  oueht  DOt  to  prevent  a  decree 
upon  its  merits.    Ibta. 

469.  The  circumstance  that  Home  have  been 
improperly  joined  as  defendants  in  the  bill,  can- 
not affect  the  jariadiction  of  the  circuit  court  as 
to  other  parties  i^vho  are  properly  before  it. 
Corned  et  d.  v.  Banks,  10  Wheat.  181 ;  6  Cond. 
Rep.  64. 

470.  In  a  suit  in  equity,  brought  b^  heirs  at 
law,  to  set  aside  a  conveyance  obtained  from 
their  ancestor  by  fraud  and  impodition^  a  final 
decree  for  the  sale  of  the  property  cannot  be 

J  pronounced,  until  all  the  heirs  are  brought  be- 
bre  the  court  as  parties,  if  within  the  iurisdic- 
tion  of  the  court.  Harding  et  d.  v.  Handy  et  ol., 
11  Wheat.  103 ;  6  Cond.  Rep.  236. 

471.  If  some  of  the  heirs,  being  beyond  the 
jariBdiction  of  the  court,  cannot  1^  brought  be- 
fore it  as  parties,  the  united  interest  of  those 
vho  are  made  parties  may  be  sold.    Ibid, 

472.  But  if  tne  rights  of  thoee,  not  before  the 
coort,  are  inseparably  connected  with  the  claims 
of  the  parties  liticant,  so  that  a  final  decree  can- 
not be  made  in  the  cause,  without  afiecting  the 
rigbts  of  the  absent  parties,  the  peculiar  consti- 
tntion  of  the  circuit  court  of  the  United  States 
furnishes  no  ground  for  dispensing  with  such 

Srties.    AblU/w  t.  Hinde,  12  Wheat.  193  3  6 
nd.  Rep.  516. 

473.  It  is  a  eeneral  rule  in  equity,  that  all 
persons  materially  interested  in  the  matter  of  the 
oil),  as  plaintiffs  or  defendants,  ought  to  be  made 
parties  to  it,  however  numerous  they  may  be. 
ifesl  ▼.  Randall,  2  Mason's  C.  C.  R.  181. 

474.  There  are,  however,  exceptions  to  this 
rale,  as  where  the  other  person,  not  made  a 
party,  is  without  the  jurisdiction  of  the  court ; 
or,  if  a  personal  representative  be  a  necesaarjr 
party;  and  the  right  of  representation  is  in  liti- 
gation in  the  proper  ecclesiastical  court ;  or  the 
Bill  seeks  a  discovery  of  the  necessary  parties  3 
and  in  either  case  the  facts  are  charged  in  the 
bill;  the  court  will  not  insist  upon  the  objection, 
bat  if  it  can,  will  proceed  to  make  a  decree  be- 
tween the  parties  oefore  the  court,  as  the  case 
cannot  be  made  better.    Ibid. 

475.  Where  the  parties  are  very  numerous, 
and  the  court  perceives  that  it  will  be  almost 
impossible  to  bring  them  all  before  the  court : 
or  where  the  question  is  of  general  interest,  and 
a  few  may  sue  for  the  benefit  of  the  whole ;  or 
where  the  parties  form  a  part  of  a  voluntary  as- 
sociation for  public  or  private  purposes,  and  may 
be  fairly  supposed  to  represent  the  rights  and 
interests  of  the  whole :  in  these,  and  otber  ana- 
logous cases,  if  the  bill  purports  to  be  not  merely 
in  behalf  of  the  plaintifis,  but  of  all  others  in- 
terested, the  plea  of  the  want  of  parties  will  be 
repelled,  and  the  court  will  proceed  to  a  decree. 
West  V.  Randall  et  al.,  2  Mason's  C.  C.  R.  181. 

476.  Yet  in  these  cases,  the  court,  anxious  for 

substantial  justice,  will  permit  the  other  parties 

to  come  in,  under  the  decree,  and  to  take  the 

benefit  of  it.  or  to  show  it  to  be  erroneous^  and 

award  a  rehearing;  or  will  entertain  a  bill  or 

petition,  which  sh&U  bring  the  rights  of  such 

parties  more  distinctly  before  the  court,  if  there 
27  • 


be  certainty,  or  danger  of  injury,  or  injustice. 
Ibid, 

477.  Among  this  class  of  cases,  are  suits 
brought  by  a  part  of  a  ciew  of  a  privateer 
against  prize  agents,  for  an  account,  and  their 
proportion  of  prize-money.  There,  if  the  bill 
be  in  behalf  of  themselves  only,  it  will  not  be 
sustained  3  but  if  it  be  in  behalf  of  themselves 
and  all  the  rest  of  the  crew,  it  will  be  sustained. 
Ibid, 

476.  A  want  of  parties  is  not  necessarily  fata), 
even  at  the  hearing,  because  the  case  may  be 
ordered  to  stand  over  to  make  further  parties  3 
but  this  is  not  done  of  course;  and  is  rarely 
done,  unless  where  the  cause,  as  to  the  new 
parties  may  stand  upon  the  bill  and  the  answer 
of  suon  parties.    Ibtd, 

479.  If,  by  the  bill,  it  appeara  that  one  who 
should  have  been,  is  not  made  a  party,  it  fur- 
nishes no  ground  for  dismissing  the  bill  3  and  if, 
had  he  been  made  a  party^  the  court  could  not 
have  entertained  iunsdiction  of  the  oause^  the 
bill  must  be  amenaed,  before  the  defect  of  juris- 
diction will  arise.  If,  in  the  meanwhile,  the  in- 
dividual dies,  the  bill  will  be  amended  by  statiiur 
the  [fact,  and  the  iorisdiction  of  the  court  wifi 
not  be  afiected.  aarrison  v.  Rowm,  4  Wash.  C. 
C.  R.  32. 

480.  The  incapacity  imposed  on  the  drouit 
courts,  to  proceed  against  persons  residing  with- 
in the  United  States,  but  not  within  the  district 
for  which  the  court  may  be  holden,  will  justify 
them  in  dispensing  with  parties  merely  formal. 
Perhaps,  in  cases  where  the  real  merits  of  the 
cause  may  be  determined,  without  essentially 
afifecting  tne  interests  of  absent  persons,  it  may 
be  the  doty  of  the  court  to  decree  as  between 
the  parties  before  them.  But  where  parties  are 
essential,  and  their  interests  may  be  afi*ected  by 
a  decree,  the  court  cannot  proceed  to  a  final  de- 
cision of  the  cause  until  they  are  made  parties. 
Russell  V.  Clark's  ExWs,  et  a/.,  7  Cranch,  69  3  2 
Cond.  Rep.  417. 

481.  Under  the  act  of  the  legislature  of  Ken- 
tucky, to  amend  process  in  chancery  and  com- 
mon law,  the  party  may  recover,  although  he 

Erove  only  part  of  the  claim  in  his  declaration  3 
ut  it  does  not  enable  him  to  join  parties  in  an 
action,  who  could  not  be  joined  at  the  common 
law.  Green  v.  Liter,  8  Cranch,  229  3  3  Cond. 
Rep.  97. 

482.  Although  persons  interested  in  an  account 
directed  by  the  court  to  be  taken,  may  not  be 
within  the  process  of  the  court,  and  may  not  be 
made,  by  coeroion^  to  appear,  and  may  not  be 
parties  to  the  suit  3  yet.  as  they  may  appear 
voluntarily,  the  court  will  order  tne  account  to  . 
be  taken.   The  U.  S.  v.  Hotdand,  4  Wheat.  108  3 

4  Cond.  Rep.  404. 

483.  It  is  a  general  rule  in  equity,  that  all  per- 
sons having  distinct  interests  must  be  brought 
into  court :  but  where  the  interest  of  A.  is  in- 
volved in  that  of  B.,  and  A.  possesses  the  legal 
right,  so  that  the  interest  may  be  asserted  in  his 
name,  it  is  not  always  necessary  to  bring  both 
before  the  court.  Hopkirk  v.  Page,  2  Brockenb. 
C.  C.  R.  20. 
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484.  A  court  of  equity  will  sustain  tbe  bill  of 
a  married  woman,  suing  by  her  next  friend,  to 
reooyer  a  legacy  bequeathed  to  her^  where  the 
husband  has  transferred  all  bis  mantai  rights  ia 
the  legacy  to  his  wife.  Gdlegp  v.  Gdiigo^s  ExW,j 
2  Brockenb.  C.  C.  R.  285. 

485.  If  one  defendant  does  not  i^ppear,  and  is 
not  compellable  to  appear,  and  is  a  necessary 
party  to  the  bill  in  equity,  the  other  defendants 
who  have  appeared  and  answered  the  bill,  may 
more  for  a  dismissal  of  the  suit  for  non-prosecu- 
tion  of  the  bill,  against  the  non-apjpearing  de- 
fendant ;  and  the  court  will  grant  a  further  time 
for  the  appearance  of  such  defendant,  if  it  seems 
reasonable:  after  which  the  bill  is  dismissed, 
unless  sttcn  defendant  appears  and  answers. 
Picquetj  AdmW,^  v.  Stron,  5  Mason's  C.  C.R.  561. 

486.  The  administrator  upon  an  estate  where 
the  personalty  is  concerned^  is,  in  ordinary  cases, 
a  necessary  party  to  a  bill  m  equity,  concerning 
the  personal  estate.  Wtst  v..  RandaU^  2  Mason's 
C.  C.  R.  181. 

487.  It  seems  the  better  opinion  that  an  heir 
or  next  of  kin,  suing  for  a  distributive  share  of 
an  estate,  cannot  maintain  his  bill  in  equity, 
without  making  the  other  heirs  or  next  of  km 
parties,  or  showing  them  to  be  without  the  juris- 
diction, or  within  some  other  exception.  But  the 
rule  on  this  subject  does  not  seem  to  be  inflexi- 
ble.   Ibid, 

488.  A  bill  cannot  be  entertained  in  eqoity, 
which  is  multifarious  and  embraces  distinct 
matters,  affecting  distinct  j^rties,  who  have  no 
common  interest  in  the  distmct  matters.    Ibid, 

488.  In  a  suit  demanding  the  specific  per- 
formance of  a  contract,  by  conveying  lands  sti- 
pulated to  be  conve^red,  as  the  consideration  for 
other  lands  sold,  or  in  lieu  thereof,  requiring  in* 
demnification  by  the  psyment  of  money,  all  the 
co-heirs  of  the  cfeceased  vendor  ought  to  be  made 
parties  to  the  bill,  and  if  one  is  omitted,  his  death 
ought  to  be  proved.  Morgan^ s  Heirs  v.  Jlforgon, 
2  Wheat.  290;  4  Cond.  Rep.  120. 

490.  In  general,  all  encumbrancers  must  be 
made  parties  to  a  bill  of  foreclosure ;  yet,  where 
a  decree  of  foreclosure  and  sale  was  made  and 
executed  at  the  suit  of  a  subsequent  mortgagee, 
and  with  the  consent  of  the  mortgagor,  it  not 
appearing  to  the  court  that  there  was  any  prior 
encumbrance;  the  proceedings  will  not  be  set 
aside  upon  the  application  of  the  mortgagor,  in 
order  to  let  in  the  prior  mortgagee,  who  ought 
regularly  to  have  been  made  a  party,  unless  it 
be  necessary  to  prevent  irremeduble  mischief. 
Finley  v.  Bank  of  the  United  States,  1 1  Wheat. 
304 ;  6  Cond.  Rep.  319. 

491.  But  in  such  a  case  the  prior  encum- 
brancers are  not  bound  by  the  decree  in  a  suit 
to  which  they  are  not  parties,  and  the  purchasers 
under  the  sale  take  subject  to  the  prior  liens. 
Ibid, 

492.  A  bill  in  equity  to  enjoin  a  judgment  at 
law,  is  not  to  be  considered  as  an  original  bill: 
and,  therefore,  it  is  not  necessary  in  a  court  oi 
limited  jurisdiction  to  make  other  parties,  if  the 
introduction  of  those  parties  should  create  a 
doubt  as  to  tbe  jurisdiction  of  the  court.  Simms 
V.  Guthrie  et  d.^  9  Cranch,  19 ;  3  Cond.  Rep.  237. 


493.  In  the  case  of  a  bill  against  a  banking 
corporation  to  account  for  certain  pnmerty  held 
by  them  as  collateml  security  for  debts  due  ta 
them  from  a  third  person,  and  to  apply  tlae  sar* 
plus,  after  satisfying  themselves,  to  the  salia&o- 
tton  of  the  plaintifi^s  debt,  the  debtor  ia  a  ne- 
cessary party  to  the  bill.  WiUan  v.  The  CUy 
Bank,  3  Sunmer's  C.  C.  R.  423. 

BUI  m  Chancery, 

494.  jVhere  a  bill  is  filed  for  the  dinovery  of 
the  defendant's  title,  and  an  injunction  obtained, 
the  injunction  must  of  course  he  dissolved  as 
soon  as  the  discovery  is  obtained.  Ntto  York  r. 
Connecticut,  4  Dallas,  1 }  1  Cond.  Rep.  S03. 

495.  A  plea  in  bar  to  a  bill  in  equity,  denying 
part  of  the  material  facts  stated  in  the  nil,  is  nqt 
good.  A  mere  denial  of  facts  is  proper  for  an 
answer,  but  not  for  a  plea.  JHUigsn  v.  MiUedge, 
3  Cranch,  220;  1  Cond.  Rep.  503. 

496.  The  want  of  proper  parties  is  not  a  good 
plea,  if  the  bill  suggests  a  sufficient  reason  for 
not  makir^  other  parties^  as  that  they  are  out  of 
the  jurisdiction  of  the  court.    Und, 

497.  The  want  of  proper  parties  is  not  a,  suffi- 
cient ground  for  dismissing  the  bill :  it  ought  to 
stand  over  to  make  new  parties.    Ibid, 

496.  A  complainant  in  equity  may  haTe  re- 
lief, even  against  an  admission  in  his  bill.  Ai- 
ley  V.  Lynn,  6  Cmnch^  238 ;  2  Cond.  Rep.  358. 

499.  A  bill  in  equity  to  enjoin  a  jiid|[inent  at 
law,  is  not  to  be  considered  as  an  original  biQ; 
and,  therefore,  in  a  court  of  limited  jnriedietioD, 
parties  will  be  dispensed  with,  who,  iu  other 
ciroumstances,  would  be  required,  where  the  in- 
troduction of  those  parties  may  create  a  doubt 
as  to  the  jurisdiction  of  the  court.  Stmauv. 
Outhrie  et  el.,  9  Cranch,  19^  3  Cond.  Rep.  237. 

500.  If  a  Dill,  by  the  vendor  of  land,  fteekiog 
a  specific  performance  of  the  contract,  be  dis- 
missed on  account  of  a  defect  in  the  title,  be 
cannot  again  come  into  equity,  notwithataading 
he  may  afterwards  have  it  in  his  power  to  make 
a  good  title  J  unless,  perhaps,  in  a  case  ivbere 
an  original  bill,  in  the  nature  of  a  bill  of  review, 
might  be  entertained.  Hepburn  et  ai.Y.  J^unlef 
et  at,,  1  Wheat.  179,  195  ]  3  Cond.  Rep.  529. 

501.  Where  the  complainant  prays  for  the  re- 
scission of  a  contract  specifically,  and  his  biH 
contains  also  a  prayer  for  general  relief^  chancery 
may  decree  a  specific  performance.     Ilnd, 

502.  In  a  proceeding  by  bill  in  equity,  to  nefl 
land  for  payment  of  debts,  where  tbe  heir  is  the 
proper  party,  tbe  executor  need  not  be  a  party. 
Milligm  y,Milledge,  3  Cranch,  220;  1  Cond.  Rep. 
503. 

503.  In  a  suit  demanding  the  specific  per- 
formance of  a  contract,  by  conveying  lands  sti- 
pulated to  be  conveyea,  as  the  consideration  for 
other  lands  sold,  or  in  lieu  thereof,  requiring  is- 
demnification  by  tbe  payment  of  money ;  all  the 
co-heirs  of  the  deceased  vendor  ought  to  be  inade 
parties  to  tbe  bill,  and  if  one  is  omitted,  bis 
death  ought  to  be  proved.  Morgan^ s  Heirs  r, 
Morgan,  2  Wheat.  290;  4  Cond.  Rep.  120. 

504.  Where  the  complainant  filed  his  bill  for 
a  specific  performance  of  an  alleged  agreement 
to  convey  to  him  one-third  of  a  certain  tract  of 
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land,  belonging  to  the  defendant,  an  a  compenea- 
tion  for  locating  and  conveying  the  same ;  and 
the  foundation  of  his  claim  rested,  not  on  any 
particular  stipulation  respecting  the  oompensa- 
tion  he  was  to  receive,  except  that  the  general 
custom  of  the  country,  and  the  general  tenor  of 
the  complainant's  contracts  wi£  other  persons 
for  such  services,  were  to  furnish  the  rule  of 
compensation :  the  bill  was  dismissed.  CoUon 
V.  nompson,  2  Wheat.  336 ;  4  Cond.  Rep.  143. 

505.  Upon  a  bill  filed  by  the  United  States, 
proceeding  as  ordinary  creditors  against  the 
debtor  of  their  debtors,  for  an  account,  &c.,  the 
original  debtor  to  the  United  States  ought  to  be 
nuule  a  party,  and  the  account  taken  between 
him  and  his  debtor.  The  United  States  v.  Hoto- 
land  et  d.,  4  Wheat.  108 ;  4  Good.  Rep.  404. 

506.  Upon  a  bill  of  interpleader,  filed  by 
underwriters,  against  the  different  creditors  of 
the  insured,  an  insolvent  debtor,  who  claims  the 
funds;  some  on  the  ^nnd  of  special  liens,  and 
others  under  an  assignment  of  the  policy,  the 
rights  of  the  respective  parties  will  be  deter- 
mined. But  in  such  a  case,  such  of  the  co-de- 
fendants who  fail  to  establish  any  interest  in  the 
fund,  are  not  entitled  to  an  account  from  those 
whose  claims  are  allowed,  of  the  amount  and 
origin  of  such  claims.  Spring  et  d,  v.  5.  C  Lm. 
Co,  et  a/.,  8  Wheat.  268;  5  Cond.  Rep.  434. 

507.  In  general,  on  a  bill  of  interpleader,  the 
plaintiffs  will  be  allowed  their  costs  out  ot  the 
fund ;  but  if  the  money  has  not  been  brought 
into  court,  they  must  pav  interest  upon  it.  iSid, 

508.  Although  bills  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  con- 
gress, yet  a  court  of  equity  will  adopt  a  rule  by 
analog,  to  the  provisions  of  such  statutes. 
Thomas  v.  Harvie^s  Heirs^  10  Wheat.  146 ;  6 
Ootid.  Rep.  44. 

509.  There  must  be  sufficient  equity  apparent 
on  the  face  of  the  bill,  to  warrant  the  conrt  in 
granting  the  relief  prayed;  and  the  material 
facts  on  which  the  plaintiff  relies,  must  be  so 
distinctly  alleged  as  to  put  them  in  issue.  Hard- 
ing et  <d.  V.  Handy  et  a/.,  1 1  Wheat.  103 ;  6  Cond. 
Rep.  236. 

510.  Where  a  bill  is  filed  to  set  aside  an  agree- 
ment or  conveyance,  the  conveyance  cannot  be 
established  without  a  cross  bill  being  filed  by 
the  defendant.  Camochany.  Christie  et  oi.,  11 
Wheat.  446 ;  6  Cond.  Rep.  382. 

511.  On  a  bill  filed  by  an  executor  against  a 
devisee  of  lands,  charged  with  the  payment  of 
debts,  for  an  account  of  the  trust  fund,  and  the 
creditors  are  not  necessarily  parties  to  the  suit, 
the  fund  maj^  be  brought  into  court,  and  distri- 
buted under  its  direction,  according  to  the  rights 
of  those  who  may  apply  for  it.  Potter  v.  Gardner 
et  al.,  12  Wheat.  498 ;  6  Cond.  Rep.  606. 

5 12.  In  a  bill  in  equity,  to  obtain  satisfoction 
of  a  joint  debt  out  ot  the  estate  of  a  deceased 
partner,  on  account  of  the  insolvency  of  the  sur- 
vivor, which  is  charged  and  proved,  no  decnee 
need  be  had  against  such  survivor,  it  being  vain 
and  ineffectual,  although  he  may  be  legally 
liable  for  the  debt.  Van  Reimsdyk  v.  Kane  et  al., 
1  Gallis.  C.  C.  R.  371. 

513.  £very  person  interested  in  the  subject- 


matter  should,  in  general,  be  made  a  party  to  a 
bill  in  equity.  But  no  one  need  be  made  a 
party,  againm  whom,  if  brought  to  a  hearing, 
there  can  be  no  decree.    Ihid, 

514.  A  bill  to  chaige  the  executors  of  a  de- 
ceased partner  with  a  partnership  debt,  where 
the  other  partner  survives,  must  exp^ressly  charge 
an  insolvency  of  the  survivor.    Ibid. 

515.  The  mortgagees  under  a  conveyance, 
made  before  the  filing  of  a  bill  in  equity,  in  re- 
lation to  the  premises  mortgaged,  should  be 
made  parties,  as  should  also  the  mortgagor ;  but 
their  omission  is  not  necessarily  a  cause  of  abate- 
ment of  the  suit.  Hoxie  v.  Cartf  1  Sumner's  C. 
C.  R.  173. 

516.  An  incorporated  bank  divided  three- 
fourths  of  its  capital  stock,  before  the  expiration 
of  its  charter,  among  the  stockholders,  without 
providing  funds  whicn  ultimately  were  sufficient 
to  pay  its  outstanding  bank  notes;  it  was  held: 
Ist.  That  the  capital  stock  was  a  trust  fund  for 
the  payment  of  the  bank  notes,  and  might  be 
followed  into  the  hands  of  the  stockholders. 
2d.  That  a  bill  in  equity,  for  such  puroose,  might 
be  maintained  by  some  of  the  holoers  of  the 
bank  notes,  against  some  of  the  stockholders; 
the  impossibility  of  bringing  all  before  the  court, 
being  sufficient  to  dispense  with  the  ordinary 
rule  of  making  all  in  interest,  parties.  3d.  That 
in  such  a  case,  the  decree  against  the  stock- 
holders before  tne  court,  should  be  only  for  their 
contributory  share  of  the  debt,  in  the  proportion 
which  the  stock  held  by  them  bore  to  the  whole 
capital  stock.  4th.  That  the  holder  of  bank 
notes,  payable  to  bearer,  is  not  an  assignee  of  a 
chose  in  action,  within  the  eleventh  section  of 
the  judiciary  act  of  1789,  ch.  20.  limiting  the 
jurisdiction  of  the  circuit  court.  iVood  v.  I)uni- 
merj  3  Mason's  C.  C.  R.  308. 

517.  Massachusetts. — ^A  bill  in  equity  will  lie 
for  the  recovery  of  dower.    Powell  et  ux,  v.  The^ 
Monson  and  Brimfield  Manufacturing  Company^ 
3  Mason's  C.  C.  R.  347. 

518.  A  devisee  cannot  maintain  a  bill  of  re> 
vivor ;  but  he  may  maintain  an  original  bill  in 
the  nature  of  a  bill  of  revivor,  and  thus  obtain 
the  benefit  of  the  original  proceedings,  as  well 
before  as  after  there  has  been  a  decree  in  the 
original  suit.  Slack  et  al,  v.  Wdcott  et  a/.,  3  Ma- 
son's C.  C.  R.  508. 

519.  The  fact  that  by  the  lex  loci,  where  land 
lies,  the  probate  of  a  will  is  conclu.sive,  does  not 
enable  a  devisee  to  maintain  a  bill  of  revivor ; 
for  none  can  maintain  it  but  a  privy  in  repre- 
sentation, as  an  heir,  or  an  executor.    Ibid. 

520.  It  seems  that  the  exception,  that  a  devisee 
cannot  sue  out  a  bill  of  revivor,  may  be  taken 
by  answer  as  well  as  by  plea  or  demurrer.  Ibid. 

521.  The  circuit  court  of  the  United  States 
having  full  power  to  issue  commissions  to  take 
testimony  abroad,  when  sitting  as  a  court  of 
common  law,  will  not  entertain  any  such  pro- 
ceedings, for  such  a  purpose,  on  its  equity  side. 
Peters  et  d.  v.  Prevost  et  al.,  1  Paine's  C.  C.  R.  64. 

522.  Where  an  order  for  the  dismissal  of  a  bill 
was  taken  ex  parte,  the  complainant  having 
avowed  his  intention  not  to  pursue  the  cause 
further ;  on  a  motion  to  vacate  the  order,  on  the 
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ground  Ihat  the  defendant  died  before  it  was 
entered :  Heldj  that  it  was  not  distinguishable, 
in  principle,  from  the  case  of  death,  after  arsu- 
xnent,  but  before  judgment ;  and  that  the  order 
might  be  entered  antecedent  to  the  death.  Gris' 
void  V.  Hillj  I  Paine's  C  C.  R.  390. 

523.  An  objection  to  the  equity  of  the  bill, 
which  might  have  been  taken  advantase  of,  on 
demurrer,  is  not  favourably  received  at  the  hear- 
ing of  a  cause  after  answer.  The  United  States 
V.  Sturgis  et  d.,  1  Paine's  C.  C.  R.  525. 

524.  If  the  bill  contain  no  ground  for  relief,  the 
defendants  should  demur,  dfdlagher^s  ExWs,  v. 
RobertSy  1  Wash.  C.  C.  R.  320. 

525.  Where  creditors  are  to  be  paid  out  of  a 
particular  fund,  or  are  united  in  the  same  trans- 
action, so  as  to  produce  a  privity  between  them, 
all  must  be  made  parties  to  the  bill,  and  the 
defendant  is  not  obliged  to  litigate  the  question 
with  each  individual  creditor.  Joy  et  al.  v.  Wirtz^ 
1  Wash.  C.C.R.  517. 

526.  Where  all  the  creditors  have  joined  in  a 
release  of  the  debtor,  on  an  assignment  of  his 
property,  under  a  state  bankrupt  law,  the  com- 
mission being  superseded,  all  must  be  made 
parties  to  a  bill  to  set  aside  the  release.  Ibid, 

527.  A  party  is  not  allowed  to  state  one  case 
in  a  bill  or  answer,  and  make  out  a  different  one 
by  proof.  The  allegata  and  probata  must  agree. 
Tiie  latter  must  support  the  former.  Boone  y. 
ChiUsy  10  Peters,  177. 

528.  A  bill  in  equity,  to  set  aside  the  report 
of  referees,  will  not  be  sustained,  where  the 
grounds  assigned  are  such  as  would  have  been 
open  to  the  party  at  law,  by  filing  exceptions  to 
the  report.  Hurst  v.  Hurst^  2  Wash.  C.  C.  R.  127. 

529.  Where  the  complainants  in  a  bill  of  dis- 
tjovery,  having  obtained  the  object  of  the  bill, 
and  recovered  at  law  in  consequence  of  the 
same,  they  must  pay  the  costs  of  the  equity 
suit.  Lessee  of  Bourne  v.  Brownj  2  Wash.  C.  C. 
R.271. 

530.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
ch.  20,  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others,  (they  being  citizens  of  different 
states,)  to  set  aside  conieyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  iudg- 
ment  was  a  negotiable  chose  in  action,  on  wnich, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smith,  2  Ma- 
son's C.  C,  R.  252. 

531.  Where,  in  Rhode  Island,  a  judgment 
,  debtor  had  conveyed  his  real  estate  to  defraud 

h.M  creditors,  and  had  afterwards  been  com- 
mitted to  jail,  and  been  discharged  from  im- 
prisonment on  taking  the  poor  debtor's  oath, 
under  the  laws  of  that  state,  which  could  only 
be  obtained  by  a  person  having  no  property  to 
support  himself  in  jail,  or  to  ptay  prison  charges, 
it  was  held,  that  a  bill  in  equity  lay  to  set  aside 
the  fraudulent  convejrance,  and  to  charge  the 
real  estate  with  the  judgment  debt:  notwith- 
standing that,  by  the  laws  of  that  state,  while 
the  debtor  was  alive  and  lived  within  the  state, 
such  real  estate  would  not  be  directly  liable  to 
be  taken  in  execution.  Ibid,  « 


532.  A  bill  in  equity  lies  in  the  circuit  court, 
to  set  aside  conveyances  made  in  fraud  of  cre^ 
ditors,  (the  parties  being  citizens  of  different 
states ;)  for  there  is  not,  in  the  proper  sense  of 
the  terms,  ''a  plain,  adequate,  and  complete 
remedy"  at  law.  within  the  meaning  of  the  six- 
teenth section  of  the  judiciary  act  of  1789,  ch.  20, 
which  is  merely  affirmative  of  the  general  doc- 
trine of  courts  of  equity.    Ibid. 

533.  Where  A.,  being  indebted  to  B.  and  C^ 
partners,  assigned  to  C.  a  mortgage  in  payment 
of  the  aebt,  and  C.  afterwards  died,  leaving  B. 
surviving  him :  Held,  that  a  bill  in  equity  to  ob- 
tain payment  of  the  original  debt,  on  the  ^und 
of  fraudulent  representations  by  A.,  which  in- 
duced the  acceptance  of  the  mortgage  in  satis- 
faction, was  properly  brought  by  B.,  the  surviv* 
ing  partner,  and  that  there  was  no  necessity  to 
make  the  representatives  of  C.  parties  to  the 
bill,  and  that  the  bill  was  not  defective,  in  coo- 
tain  ing  no  offer  to  reassign  the  mortgage ;  as,  if 
necessary  or  proper,  the  court  could  make  a 
direction  to  that  effect,  in  the  decree.  Pt^m  et 
d.  V.  Sparks  et  d.,  2  MTash.  C.  C.  R.  325. 

534.  Under  special  circumstances,  as  if  the 
defendant  to  an  mjunction  bill  be  merely  nomi- 
nal, the  court  will,  on  the  application  of  the  party 
really  interested,  though  not  a  party  on  the  re- 
cord, direct  the  answer  of  the  nominal  party  to 
be  taken  under  a  commission,  and  notice  that 
such  application  will  be  made  is  unnecessary. 
Wilkins  V.  Jordan^  2  Wash.  C.  C.  R.  483. 

535.  Where  leave  is  given  to  the  complainant 
to  amend  his  bill,  it  is  necessary  to  state  so  moch 
of  the  original  bill  as  is  necessary  to  introduce 
and  make  intelligible  the  new  matter.  The 
amendment  should  be  made  by  a  separate  bill 
and  not  by  interlining  the  original  on  tile.  Piera 
v.  West^s  J&xVs.,  3  Wash.  C.  C.  R.  354. 

536.  The  effect  of  an  amendment  to  a  bill,  is 
to  call  upon  the  original  defendants  to  answer 
the  new  matter,  and  on  the  new  parties,  if  aoy, 
to  answer  both.   Ibid, 

537.  A  complainant  is  bound  by  the  admis- 
sion of  a  fact  set  forth  in  his  bill,  unless,  before 
the  hearing,  he  obtain  leave  to  amend.  Prevosi 
V.  Gratz,  3  Wash.  C.  C.  R.  434. 

538.  If,  by  the  bill,  it  appears  that  one  whc 
should  have  been,  is  not  made  a  party,  it  fur- 
nishes no  ground  for  dismissing  the  bill ;  and  if, 
had  he  been  made  a  party,  the  court  could  not 
have  entertained  jurisdiction  of  the  cause,  the 
bill  must  be  amended  before  the  defect  of  juris- 
diction will  avail.  Harrison  etal.v.  Rotean  et  d^ 
3  Wash.  C.  C.  R.  580. 

539.  The  dismissal  of  a  bill  in  chancery,  is 
not  conclusive  against  the  complainant,  who 
afterwards  sues  at  law,  though  both  suits  mar 
have  been  brought  for  the  same  matter,  but  it 
would  be  a  bar  to  a  new  bill.  Lessee  of  tVrieM 
y.  De  Klynej  Peters'  C.  C.  R.  199. 

540.  The  rule  to  be  applied  to  a  bill  seeking 
a  discovery  from  an  interested  party,  is,  that  the 
complainant  shall  charge  in  his  bill  that  the  facts 
are  known  to  the  defendant,  and'ought  to  be 
disclosed  by  him,  and  that  the  complainant  is 
unable  to  prove  them  by  other  testimony;  and 
when  the  Tacts  are  desired  to  assist  a  court  of 
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law  in  the  progress  of  a  cause,  it  should  be  af- 
firmathrely  stated  in  the  bill  that  they  are  wanted 
for  such  purpose.  Broum  v.  Sirorm,  8  Peters,  497. 

541.  The  general  rule  is,  that  after  a  verdict 
at  law,  a  party  comes  too  late  with  a  bill  of  dis- 
covery. There  must  be  a  clear  case  of  acci- 
dent, surprise  or  fraud,  before  equity  will  inter- 
fere. Such  now  is  the  established  doctrine  in 
England,  and  has  been  for  a  longer  time  the 
doctrine  in  the  United  States.  And  the  doctrine, 
as  applied  to  a  case  for  relief  from  usury,  is,  that 
a  defendant  sued  at  law  on  a  contract  alleged  to 
be  usurious,  will  not  be  entitled  to  a  bill  of  dis- 
coTery,  if  he  suffers  a  verdict  and  judgment  to 
be  taken  against  him,  and  especially  when  he 
does  so  without  makine  a  defence  at  law.  The 
reason  of  the  rule  is,  tLat  the  proof  of  usury  is 
a  good  defence  at  law  3  and  when  it  is  in  the 
knowledge  of  the  defendant,  no  satisfactory  rea- 
son can  De  given  why  the  discovery  was  not 
sought  while  the  suit  was  pending.   Ibid. 

542.  In  the  courts  of  tne  United  Slates,  an 
objection  to  the  jurisdiction  of  the  court,  or  the 
want  of  equity  in  a  bill,  has  never  been  over- 
ruled for  want  of  a  demurrer  or  plea,  but  has 
been  sustained  wherever  the  defect  appears  by 
the  bill,  the  answer,  or  the  proofs  in  tne  cause. 
It  may  be  made  on  a  motion  to  dismiss  the  bill. 
Baker  v.  Biddle,  1  Baldwin's  C.  C.  R.  394. 

543.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  claiming  a  conveyance  of  certain  real 
estate  in  Cincinnati  from  the  defendants,  and 
after  a  decree  in  favour  of  the  complainants,  and 
an  appeal  to  the  supreme  court,  tne  decree  of 
the  circuit  court  was  reversed,  because  a  cer- 
tain Abraham  Garrison,  through  whom  one  of 
the  defendants  claimed  to  have  derived  title, 
had  not  been  made  a  party  to  the  proceed  ings^ 
and  who  was,  at  the  time  of  the  institution  ot 
the  same,  a  citizen  of  the  state  of  Illinois,  al- 
though the  fact  of  such  citizenship  did  not  ttien 
appear  on  the  record.    Afterwards,  a  supple- 
mental bill  was  filed  in  the  circuit  court,  and 
Abraham  Garrison  appeared  and  answered,  and 
disclaimed  all  interest  in  the  case ;  whereupon 
the  circuit  court,  with  the  consent  of  the  com- 
plainants, dismissed  the  bill  as  to  him.    By  the 
supreme  court : — If  the  defendants  have  distinct 
interests,  so  that  substantial  justice  can  be  done, 
by  decreeing  for  or  against  one  or  more  of  them, 
over  whom  the  court  has  jurisdiction,  without 
afi*ecting  the  interests  of  others,  its  jurisdiction 
may  be  exercised  as  to  them.    If,  when  the 
cause  came  on  for  hearing,  Abraham  Garrison 
had  still  been  a  defendant,  a  decree  might  then 
have  been  pronounced  for  or  against  the  other 
defendants,  and  the  bill  have  been  dismissed  as 
to  him,  if  such  decree  could  have  been  pro- 
nounced as  to  them,  ivithout  affecting  his  inte- 
rests.    No  principle  of  law  is  perceived,  which 
opposes  this  course.  The  incapacity  of  the  court 
to  exercise  jurisdiction  over  Abraliam  Garrison, 
could  not  affect  their  jurisdiction  over  other  de* 
fendants,  whose  interests  were  not  connected 
with  his,  and  from  whom  he  was  separated,  by 
dismissing  the  bill  as  to  him.    Vattier  v.  Hindej 
7  Peters,  252. 

544.  In  1799^  the  heir  of  the  vendor,  he  hav- 


ing died,  obtained  a  complete  title  to  the  land 
by  patent,  and  the  venaee  did  not  die  until 
seven  years  ai\er.  After  his  death,  in  1806,  no 
step  was  taken  hj  his  heirs  or  devisees,  for  the 
purpose  of  asserting  any  claim  to  a  performance 
of  the  contract  for  the  sale  of  the  land  until 
1819,  and  no  suit  was  commenced  until  1823. 
In  the  mean  time,  the  property  had  materially 
risen  in  value,  from  the  general  improvement 
and  settlement  of  the  country.  By  the  supreme 
court : — ^The  objection  from  the  lapse  of  time,  is 
decisive.  Courts  of  equity  are  not  in  the  habit 
of  entertainine  bills  for  a  specific  performance, 
after  a  oonsioerable  lapse  of  time,  unless  upon 
very  especial  circumstances.  Even  where  time 
is  not  of  the  essence  of  the  contract,  they  will 
not  interfere,  where  there  have  been  long  delay 
and  laches  on  the  part  of  the  party  seeking  a 
specific  performance.  And  especially  will  they 
not  interfere,  where  there  has,  in  the  mean  time, 
been  a  great  change  of  circumstances,  and  new 
interests  have  intervened.  In  the  present  case, 
the  bill  is  broueht  after  a  lapse  of  twenty-nine 
years.   Holt  and  Wife  y.Ro^ers^  8  Peters,  420. 

545.  Where  a  specific  relief  is  asked  for,  even 
though  there  be  a  prayer  for  general  relief,  the 
circuit  court  cannot  grant  a  relief  which  is  incon- 
sistent with,  or  entirely  different  from  that  which 
is  prayed  in  the  bill,  n^ilson  v.  Grahamj  4  Wash. 
C.  C.  R.  53. 

546.  Where  a  bUl  in  equity  states  a  case  to 
which  the  act  of  limitations  applies,  M'ithout 
bringing  it  within  some  of  the  savings  of  the 
statute,  the  defendant  may  take  advantage  of 
the  bar  by  demurrer.  Wisner  et  d.  v.  Barnet  et 
o^.,  4  Wash.C.C.R.631. 

547.  It  has  been  decided  in  Ken  tuck  v,  that  a 
suit  at  law  could  not  be  maintained  in  that  state 
by  the  endorsee,  against  a  remote  endorser, 
llie  conclusion,  tnen,  results  from  the  decisions 
of  the  supreme  court,  that  he  must  be  let  into 
equity;  for  an  endorsement  is  certainly  no  re- 
lease to  the  previous  endorsers,  and  the  ultimate 
assignee  alone  is  entitled  to  the  benefit  of  their 
liability.  And  this  is  understood  to  be  consistent 
with  the  received  opinions  and  practice  in  Ken- 
tucky. The  Bank  of  the  United  States  v.  Weisiger, 
2  Peters,  348. 

548.  In  a  bill  filed  in  the  circuit  court  of  Alex- 
andria county,  in  the  District  of  Columbia,  against 
the  stockholders  of  an  association  for  banking 
purposes,  the  bill  was  dismissed  as  to  those 
stockholaers  who  were  named  in  the  bill,  but 
were  not  served  with  process,  and  it  was  held 
by  the  supreme  court  to  be  error.  As  non-resi- 
dents, the  act  of  congress  of  the  3d  of  May, 
1803,  allows  proceedings  to  be  had  against  them 
by  publication  in  the  newspapers  in  me  District. 
mandeville  v.  RiggSj  2  Peters,  489. 

549.  The  courts  of  the  United  States  have 
equity  jurisdiction  to  rescind  a  contract  on  the 
fi^round  of  fraud,  after  one  of  the  parties  to  it 
has  been  proceeded  against  on  the  law  side  of 
the  court,  and  a  judgment  has  been  obtained 
against  him  for  a  part  of  the  money  stipulated 
to  be  paid  by  the  contract.  Boyce^s  ExWs,  v. 
Grundy^  3  Peters,  210. 

550.  It  is  not  enough  that  there  is  a  remedy 
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at  law;  it  muvt  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  as  emcient  to  the 
ends  of  justice  and  its  prompt  administration, 
as  the  remedy  in  equity.   Ibia, 

551.  After  an  arbitrement  and  award,  an  ac- 
tion was  instituted  at  law  upon  the  award,  and 
the  court  being  of  opinion  the  award  was  "void 
for  informality^  judgment  was  ffiven  for  the  de* 
fendant.  A  bill  was  then  filed  for  the  plaintiff, 
on  the  equity  side  «f  the  circuit  court  for  the 
county  of  Alexandria,  to  establish  the  settlement 
of  complicated  accounts  between  the  parties, 
which  was  made  by  the  arbitrators ;  and  if  that 
could  not  be  done,  for  a  settlement  of  them  un- 
der the  authority  of  a  court  of  chancery.  This 
is  not  a  case  proper  for  the  jurisdiction  of  a  court 
of  chancery.  Fotole  el  d,  v.  LawroMon,  5  Peteri| 
495. 

552.  A  bill  was  filed  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of  Penn- 
sylvania, to  recover  the  estate  of  the  teslotor, 
bequeathed  to  '*  his  heir  at  law."  The  eourt 
considered,  on  an  examination  of  the  bill  and 
proceedings,  that  there  was  not  a  sufficient  aver- 
ment of  the  testator's  actual  domicil  at  the  time 
of  making  the  will,  at  the  time  of  his  death,  or 
at  any  intermediate  period,  and  remanded  the 
case  to  the  circuit  court  to  nave  sufficient  aver- 
ments inserted.  Harrison  v.  Atzon,  9  Peters,  483. 

553.  Every  bill  must  contain  in  itself  sufB- 
cient  matter  of  fact,  per  se,  to  maintain  the  case 
of  the  plain tifif.  The  proofs  must  be  accordinipp 
to  the  allegations  of  the  parties:  and  if  the  proofs 
go  to  matters  not  within  the  allegations,  the  court 
cannot  judicially  act  upon  them  as  ground  for 
decision,  for  the  pleadings  do  not  put  them  in 
contestation.    Ihia, 

554.  The  district  court  of  the  United  States 
in  Louisiana,  has  jurisdiction  in  all  cases  which 
are  cognisable  in  courts  of  equity,  as  contradis- 
tinguished from  courts  of  common  law;  and  the 
modeA  of  proceeding  in  that  court  must  be  ac- 
cording to  the  usages,  principles,  and  rules  which 
belong  to  courts  of  equity.  Livingston  v.  Story, 
9  Peters,  632. 

555.  If  there  are  no  equitable  claims  or  rights 
cognisable  in  the  courts  of  the  state  of  Louisiana, 
nor  any  courts  of  equity,  and  no  state  laws  regu- 
lating the  practice  m  equity  causes,  the  law  of 
1824  does  not  apply  to  a  case  of  chancery  juris- 
diction, and  the  district  court  of  Louisiana  is 
bound  to  adopt  the  antecedent  modes  of  pro- 
ceeding authorized  under  the  former  acts  of 
congress.   Ibid. 

556.  If  any  part  of  a  bill  in  chancery  is  good, 
and  entitles  the  complainant  to  relief  or  disco- 
very, a  demurrer  to  the  whole  bill  cannot  be 
sustained.   Ibid, 

557.  Congress  has  the  power  to  establish  cir- 
cuit and  district  courts  in  any  and  all  the  states 
of  the  Union,  and  to  confer  on  them  equitable 
jurisdiction  in  canes  coming  within  the  constitu- 
tion. It  falls  within  the  express  words  of  the 
constitution.   Ibid. 

558.  A.  filed  a  bill  in  the  circuit  court,  for  an 
injunction  to  prevent  the  sale  of  property  by  a 
trustee,  to  whom  it  had  been  conveyed  to  secure 
the  payment  of  a  sum  of  money  borrowed  by 


him  at  usurious  interest.  The  roonej  borrowed 
had  not  been  repaid,  and  the  bill  sought  oo  dis* 
covery  of  the  tisury  from  the  defendant,  bat 
averred  that  the  complainant  would  be  able  to 
prove  it  by  competent  testimony.  The  circuit 
court  dismissed  the  bill.  Held^  that  the  decree  of 
the  circtiit  court  waa  correct.  Stanley  v.  Gudiby. 
10  Peters,  521. 

559.  SjMirks  and  Lloyd  being  indebted  to  John- 
son and  sinilh,  assigned  a  mortgage  to  them  in 
payment,  it  being  understood  that  the  assiguon 
were  not  answerable  for  the  title  of  the  mort- 
ffBgor  to  the  mortgaged  premises.  Smith  died, 
leaving  Johnson  his  surviving  partner,  who  be- 
came bankrupt,  and  the  piamtiffs  were  h» 
assignees.  They  filed  a  bill,  stating  that  the 
mortgagor  bad  no  title  to  the  mortgaged  pre- 
mises, and  that  he  was  a  bankrupt,  which  was 
known  to  the  assignors,  and  concealed  at  the 
time  of  the  assignment.  Upon  a  demorrer  to 
a  bill,  every  jpart  of  it  must  be  taken  as  tme. 
Pagan  et  al.  v.  Sparks  et  d.,  2  Wash.  C.  C.  R.  326. 

560.  The  complainants  are  the  proper  perBons 
to  ask  the  relief  sought  for  by  the  bill,  which  is 
to  obtain  payment  of  the  original  debt  doe  by 
the  defendants,  notwithstanding  the  aasignment 
of  the  mortgage.    Ibid. 

561.  The  representatives  of  a  deceased  nartner 
need  not  be  made  parties  to  a  bill  filed  by  tne  sur- 
viving partner ;  as  they  have  no  claim  until  the 
partnership  debts  are  paid ;  and  then  it  is  upoa 
the  surviving  partner,  or  his  repreaentatires. 
Atd. 

562.  It  is  no  objection  to  the  bill,  that  it  doei 
not  contain  an  offer  to  re-assign  the  mortgue. 
The  court  will  order  this  to  be  done  iu  their  de> 
cree,  if  they  deem  it  necessar^r.    Ibid. 

563.  A  bill  may  be  dismissed,  where  the 
plaintiff,  when  called  upon  to  make  proper  mr- 
ties.  refuses,  or  is  guilty  of  unreasonable  delay, 
in  uoing  so;  but  this  must  be  done  on  demorrer, 
plea,  or  answer,  pointing  out  the  person  or  per- 
sons whom  the  defendant  insists  ought  to  be  made 
parties.    Greenleaf  v.Queenj  1  Peters,  148. 

564.  Taking  the  amendment  of  the  constitu- 
tion, the  law,  and  their  construction,  as  the  one 
law,  it  follows,  that  whenever  a  court  of  law  ii 
competent  to  take  cognisance  of  a  right,  and 
lias  power  to  proceed  to  a  final  judgment,  vbick 
afllbrds  a  remedy,  plain,  adequate,  and  complete 
without  the  aid  of  a  court  of  equity,  the  plaiiiiiB 
must  proceed  at  law;  because  the  defendant 
has  a  constitutional  right  of  trial  by  jury.  If  the 
right  is  only  an  equitable  one,  or,  if  legal,  the  r^ 
medy  is  only  equitable,  or  both  legal  and  equi- 
table, partaking  of  the  character  (k  both,  and  a 
court  of  law  is  unable  to  afibrd  a  remedy  accoid- 
ing  to  its  old  and  settled  proceedings,  commen- 
surate with  the  right,  the  suit  for  its  asseriioB 
may  be  in  equity.  This  distinction  is  strongly 
illustrated  in  a  case  on  the  occupying  claimant 
law  of  Ohio,  (Bank  of  Hamilton  v.  budley,  2  F^ 
ters,  492,)  directing  compensation  to  be  mads 
for  improvements  on  lands  recovered  by  eject- 
ment, to  be  ascertained  by  commissioners  ap- 
pointed by  the  court  which  tried  the  cau^e.  The 
supreme  court  of  the  United  States  held  the  law 
valid  so  far  as  respected  the  right  of  compeoo- 
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tion,  but  Qoconstitutional  slb  respected  the  mode 
of  ascertainment :  inasmach  an  the  circuit  courts 
of  the  United  States,  in  a  suit  at  law,  naust  sub- 
mit e?ery  question  of  fact  to  a  jury.  Baker  r. 
Biddiij  1  Baldwin's  C.  C.  B.  399. 

565.  The  tests  of  the  relativeiuriedietion  over 
suits  at  law  and  eouity,  are,  1.  The  subject-mat- 
ter. 2.  The  relier.  3.  Its  application.  4.  The 
competencjT  of  a  court  of  law  to  afford  it.  Their 
applicatioa  is  not  to  be  regulated  by  the  decision 
of  slate  or  foreign  courts,  where  their  judicial 
ijTBteBi  is  organised  on  principles  wholly  inoon- 
ustent  with  a  federal  government  of  limited 
jarisdictioQ  in  all  its  departments.    Ibid.  405. 

5€6.  Where  the  original  bill  contains  no  all#* 

Stioos  sgainst  certain  defendants,  whose  names 
Te  been  inserted  by  way  of  amendment,  al- 
thoD^  they  may  have  answered,  the  bill  must 
be  dismissed  as  to  them.  Andrews  et  <d»  v.  8ol(h 
wmetd^j  Peters'  C.  C.  R.  3d6. 

MI7.  To  a  bill  for  a  tpecific  performance,  the 
defendant,  although  he  answers  and  admits  the 
agreement,  may  nevertheless  protect  himself 
against  a  performance,  by  pleading  the  statute. 
Tkomfson  v.  Todd,  Peters'  C.  C.  R.  380. 

563.  Where  the  bill  is  also  sworn  to,  one  wit- 
ness is  sufficient;  for  that  is  not  merely  oath 
against  oath,  but  it  is  the  oath  of  the  complain- 
ant, and  one  disinterested  witness,  against  the 
oath  of  the  defendant.  Searey  v.  Parmeu,  1  Cooke, 

no. 

569.  Courts  of  equity  require  that  all  the  parties 
concerned  in  interest  shall  be  brousht  Defore 
iheRS)  that  all  the  matters  may  be  fineJIy  settled. 
This  mle  is,  however,  framed  by  the  court  itself, 
and  is  subject  to  its  discretion ;  and  being  intro- 
dnced  for  the  purposes  of  justice,  is  susceptible, 
for  those  purposes,  of  modifications.  Elmendorf 
V.  Taylor,  10  Wheat.  IM ;  e  Cond.  Rep.  47. 

570.  The  rule  is  not  universally  applicable  to 
cases  in  the  courts  of  the  United  States.  Those 
coorts  require  the  plaintiff  to  do  all  be  can  to 
bring  every  person  concerned  in  interest  before 
tbe  court.  But  if  the  case  may  be  decided  as 
between  the  litigant  parties,  the  circumstance 
that  an  interest  exists  in  some  other  person 
whom  the  process  of  the  court  caimot  ceaoh ;  as 
if  9uch  party  be  a  resident  of  some  other  state ; 
oosrht  not  to  prevent  a  decree  upon  its  merits. 
Ibid, 

571.  The  circumstance  that  some  persons 
have  bffen  improperly  joined  as  defendants  in 
the  bill,  cannot  anect  the  jurisdiction  of  the  cir- 
cuit court,  in  a  bill  in  equity  as  to  other  parties 
who  are  properly  before  it.  Corneal  et  ail.  v. 
Banks,  10  Wheat.  181 ;  6  Cond.  Rep.  64. 

572.  In  a  suit  in  equity,  brought  by  heirs  at 
law  to  set  aside  a  conveyance  obtained  from 
their  ancestor  by  fraud  and  imposition,  a  final 
decree  for  the  sale  of  the  property  cannot  be 
pronounced  until  all  the  heirs  are  brought  before 
the  court  as  parties,  if  within  the  jurisdiction  of 
tho  court.  Harding  et  ol.  v.  Handy  et  d.j  11 
Wheat.  103 ;  6  Cond.  Rep.  236. 

573.  If  some  of  the  heirs,  being  beyond  the 
jurisdiction  of  the  court,  cannot  be  brought  be- 
fore it  as  parties^  the  undivided  interest  of  those 
who  are  made  parties  may  be  sold.    Ibid, 


574.  But  if  the  rights  of  those  not  before  the 
court  are  inseparably  connected  with  the  claims 
of  the  parties  litisant,  so  that  a  final  decree  can- 
not be  made  in  the  cause  without  affecting  the 
rights  of  the  absent  parties,  the  peculiar  consti- 
tution of  the  circuit  court  furnishes  no  ground 
for  dispensing  with  such  parties.  Mallow  v. 
Hinde,  12  Wheat.  193 :  6  Cond.  Rep.  516. 

675.  It  is  a  general  rule  in  equity,  that  all 
persons  materially^  interested  in  the  matter  of 
the  bill,  as  plaintiffs  or  defendants,  ousht  to  be 
made  Parties  to  it,  however  numerous  they  may 
be.  There  are,  however,  exceptions  to  this 
rule;  as,  where  the  other  person  not  made  a 
party,  is  without  the  jurisdiction  of  the  court ; 
or,  if  a  personal  representative  be  a  necessary 
party^  and  the  right  of  representation  is  in  litiga- 
tion m  the  proper  ecclesiastical  court;  or  the 
bill  seeks  a  discovery  of  the  necessary  parties ; 
and  in  either  case  the  facts  are  chargecf  in  the 
bill,  the  court  will  not  insist  upon  the  objection ; 
but  if  it  can,  will  proceed  to  make  a  decree  be- 
tween the  parties  before  it.  West  v.  RandaU  et 
al.,  2  Mason,  181. 

576.  So,  where  the  parties  are  very  nume- 
rous, and  the  court  perceives  that  it  will  be  al- 
most impossible  to  Dring  them  all  before  the 
court ;  or  where  the  question  is  of  general  in- 
terest, and  a  few  may  sue  for  the  benefit  of  the 
whole ;  or,  where  the  parties  form  a  part  of  a 
voluntary  association  for  public  or  private  pur- 
poses, and  may  be  fairly  supposed  to  represent 
the  rights  and  interests  of  ttie  whole :  in  these 
and  analogous  cases,  if  the  bill  purports  to  be 
not  merely  in  behalf  of  the  plaintiffs,  but  of  all 
others  interested,  the  plea  of  the  want  of  par- 
ties will  be  repelled,  and  the  court  will  proceed 
to  decide.    Ibid. 

577.  Yet,  in  these  eases,  the  court  will  per- 
mit the  other  parties  to  come  in,  under  the  de- 
cree, and  to  take  the  benefit  of  it,  or  to  show  it 
to  be  erroneous,  and  award  a  rehearing ;  or  will 
entertain  a  bill  or  petition,  which  will  bring  the 
rights  of  such  parties  more  distinctly  before  the 
court,  if  there  be  certainty  or  danger  of  injury 
or  injustice.    Ibid, 

578.  Among  this  class  of  cases,  are  suits 
brought  by  a  part  of  a  crew  of  a  privateer  against 
prize  agents,  for  an  account,  and  their  proportion 
of  prize-money.  There,  if  the  bill  be  in  behalt 
of  themselves  only,  it  wnll  not  be  sustained; 
but  if  it  be  in  behalf  of  themselves  and  all  the 
rest  of  the  crew,  it  will  be  sustained  by  a  court 
of  equity.    Ibid. 

579.  A  want  of  parties  is  not  necessarily  fatal, 
even  at  the  hearing,  because  the  case  may  be 
ordered  to  stand  over  to  make  further  parties ; 
but  this  is  not  done  of  conrse;  and  rarely,  un- 
less when  the  cause,  as  to  the  new  parties,  may 
stand  upori  the  bill  and  the  answer  of  such 
parties.     Ibid. 

580.  The  incapacity  imposed  on  the  circuit 
courts,  to  proceed  against  any  person  residing 
within  the  United  States,  but  not  within  the  dis- 
trict for  which  this  court  may  be  holden,  will 
justify  thera,  in  a  bill  in  equity,  in  dispensing 
with  parties  merely  formal.  Perhaps,  in  cases 
where  the  real  merits  of  the  cause  may  be  deter- 
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mined,  without  eraentially  affecting  the  iDteretts 
of  absent  persons,  tt  may  be  the  duty  of  the 
court  to  decree  as  between  the  parties  before 
them.  But  where  parties  are  essential,  and 
their  interests  may  be  affected  by  a  decree,  the 
court  cannot  proceed  to  a  final  decision  or  the 
cause  until  they  are  parties.  Russell  v.  ClarVs 
ExWs.  et  d.,  7  Crancli,  69 ;  2  Cond.  Rep.  417. 

581.  In  all  bills  in  equity,  in  the  courts  of  the 
United  States,  the  citizensnip  should  appear  on 
the  face  of  the  bill,  to  entitle  the  court  to  take 
Jurisdiction,  otherwise  the  bill  will  be  dismissed. 
If  the  citizenship  be  properly  ayerred,  and  the 
defendant  means  to  deny  the  fact  of  citizenship, 
he  must  tcdce  the  exception  by  way  of  plea,  ana 
cannot  do  it  by  general  answer,  for  it  is  a  preli- 
minary inquiry.  Dodge  y.  PerkinSf  4  Mason's  C. 
C.  R.  435. 

582.  A  bill  in  equity,  to  enjoin  a  judgment, 
lies  in  the  circuit  court  where  the  judgment  is 
giyen ;  although  the  original  plaintin  resides  in, 
and  is  a  citizen  of  another  state.  Such  a  bill  is 
not  an  original  suit  within  the  sense  of  the  11th 
section  of  the  judiciary  act  of  1789,  ch.  20.  Ibid, 

583.  A  release  to  a  third  person  of  the  right 
to  the  land  in  controyersy  in  the  original  suit,  is 
not  an  extinguishment  of  the  right  to  maintain  a 
bill  in  ecjXi'ity  for  an  injunction  and  relief,  where 
the  eauity  is  a  mere  possibility  or  constructiye 
equitable  trust,  created  by  the  decree  of  the 
court  of  equity.  Such  an  equity  is  not  assigna- 
ble, for  it  has  no  existence,  but  by  the  decree  of 
the  court  subsequently  made.    Aid, 

584.  Whether  a  bill  in  chancery  is  open  to 
the  objection  of  multifariousness  or  not,  will  de- 
pend on  all  the  circumstances  of  the  particular 
case.  No  general  rule  can  be  laid  down  upon  the 
subject;  and  much  must  be  left  to  the  discretion 
of  the  court.    Oliver  v.  Piatt j  3  Howard,  333. 

585.  Multifariousness  in  a  bill  can  be  taken 
by  a  party  to  the  bill  only  by  demurrer,  or  plea, 
or  answer,  and  cannot  be  taken  at  the  hearing 
of  the  cause.  But  the  court  itself  may  take  the 
objection  at  any  time,  at  the  hearing  or  other- 
wise. The  objection  cannot  be  taken  by  a  patty 
in  the  appellate  court.    Ibid. 

586.  General  objections  to  an  original  bill, 
grounded  on  its  not  showing  a  proper  case  for 
the  interference  of  a  court  of  chancery,  should 
be  reserved  until  after  the  reviyor  of  the  bill. 
Bettes  y.  Dana,  2  Sumner,  C.  C.  R.  383. 

587.  Matters  may  be  inquired  into  under  a 
bill  in  equity,  notwithstanding  they  are  open  at 
law,  where  the  bill  is  brought  for  other  purposes, 
as  for  discoyery,  an  injunction  to  stay  proceedings 
at  law,  and  for  other  general  relief  upon  the 
merits^  which  a  court  of  law  is  incompetent  to 
administer.  Gass  v.  Stinsouj  2  Sumner,  C.  C.  R. 
454. 

588.  Under  a  bill  in  equity,  proof  is  not  ad- 
mitted in  respect  to  matters  not  alleged  in  the 
bill  or  answer;  and,  therefore,  one  of  the  parties 
who  claimed  to  be  an  original  purchaser  for  a 
yaluable  consideration  without  notice,  not  haying 
•0  stated  in  his  answer,  it  was  held  that  eyidence 
in  regard  to  the  fact  was  not  admissible.  Barque 
Ckusan,  2  Story,  C.  C.  R.  456. 


5.  Answer  and  Pleas  in  Chancery. 

589.  A  plea  in  bar  to  a  bill  in  chancery,  deoy- 
ing  only  part  of  the  material  facts  stated  in  tn6 
bill,  is  not  good.  A  mere  denial  of  facts  is  pro- 
per for  an  answer,  but  not  for  a  plea.  Milliemj 
AdmW.  of  MUliganj  v.  Milledge  and  Wifif  Z 
Cranch,  280;  1  Cond.  Rep.  503. 

590.  The  answer  of  a  defendant  in  chancery, 
though  he  may  be  interested  in  the  whole  amount 
in  controyersy,  is  conclusiye  eyidence,  if  un- 
contradicted by  any  witness  in  the  cause.  Ltnn 
y.  Prout,  3  Wheat.  520;  4  Cond.  Rep.  311. 

591.  If  an  account  stated  be  pleaded  in  bar 
to  a  bill  in  equity,  such  bill  will  be  sastaioed, 
except  so  far  as  the  complainant  shall  show  it  to 
be  erroneous.  Chmpedeiaine  et  d.  y .  DeckineauXj 
4  Cranch,  306;  2  Cond.  Rep.  U& 

592.  The  answer  of  one  defendant  is  evidence 
against  other  defendants  claiming  through  him. 
Field  et  d.  y.  Hdland  et  M.j  6  Cranch,  8 ;  2  Cond. 
Rep.  285. 

593.  The  answer  of  a  defendant  is  eyidence 
asainst  the  plaintiff,  although  it  be  doubtful 
wnether  a  decree  can  be  made  against  such  de- 
fendant.   Ibid. 

594.  The  plaintiffs  cannot  ayail  themsehed  of 
the  answer  of  a  defendant  who  is  substaatiallv 
a  plaintiff ;  it  is  not  eyidence  against  a  co-defend- 
ant.   Ibid. 

595.  If  the  answer  neither  admits  nor  denies 
the  allegations  of  the  bill,  they  must  be  proved 
in  the  foial  hearing ;  but  upon  a  question  of  di^ 
solution  of  an  injunction,  they  are  to  be  taken  to 
be  true.  Young  y .  Grundy,  6  branch,  51 ;  2  Cond 
Rep.  300. 

596.  An  answer,  respoosiye  to  the  bill,  is  eri- 
dence  in  fayour  of  the  defendant.  Russel  r. 
Clark^sExeeutorSj  7  Cranch,  69 ;  2 Cond. Rep.  417. 

597.  The  answer  of  one  defendant  in  chan- 
cery is  not  eyidence  against  his  co-defendant: 
nor  is  his  deposition,  although  he  had  been  dis- 
charged by  the  insoWent  act  of  assembly  of 
Rhode  Island,  of  1757,  from  all  debts  and  con- 
tracts, prior  to  the  date  of  the  discharge ;  and 
although  the  debt  in  suit  was  a  debt  cootiacted 
prior  to  such  discharge,  the  debt  haying  been 
contracted  in  a  foreign  country.  Claries  Errs. 
y.  Van  Riemsdyk,  9  Cranch,  153;  3  Cond.  Rep. 
319. 

598.  An  answer  in  chancery,  although  positiye, 
and  directly  re^nsiye  to  an  allegation  in  the 
bill,  may  be  outweighed  by  circumstances;  es- 
pecially if  it  be  respecting  a  fact  which,  in  the 
nature  of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant.    Ibid. 

599.  A  denial  by  the  defendant,  that  his  tes- 
tator gaye  authority  to  A.  to  draw  a  bill  of  ex- 
change, is  not  such  an  answer,  to  an  ayennent 
of  such  authority,  as  will  depriye  the  complais- 
ant of  his  remedy;  unless  the  defendant  also 
deny  the  subsequent  assent  of  his  testator  to  the 
drawing  of  such  bill.  For  a  subsequent  assent 
is  equivalent  to  an  original  authority.     Ibid, 

600.  It  is  a  general  rule  that  either  two  wit- 
nesses, or  one  witness  with  probable  circoni- 
stances,  will  be  required  to  outweigh  an  anawa 
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asserting  a  fact  responsiyely  to  the  bill.  The 
reafion  is,  the  plaintiff  calls  upon  the  defendant 
to  answer  the  allegation  he  makes,  and  thereby 
admits  the  evidence ;  if  it  is  testimony,  it  is 
equal  to  the  testimony  of  any  other  witness; 
and  as  the  plaintiff  cannot  prevail  if  the  balance 
of  proof  be  not  in  his  favour,  he  must  have  cir- 
camstances  in  addition  to  his  single  witness  in 
order  to  turn  the  balance.  But  there  may  be 
eTidence,  arising  from  circumstances,  stronger 
than  the  testimony  of  any  single  witness.    Ibid, 

601.  The  weight  of  aa  answer  must,  also, 
from  the  nature  of  evidence,  depend  in  some 
degree  upon  the  fact  stated.    Ihia. 

602.  A  defendant  having,  perhaps  incautiously, 
used  terms  indicating  a  knowledge  of  what  in 
the  nature  of  things  ne  could  not  know,  cannot 
give  to  his^«nswer  more  effect  than  it  would 
nave  been  entitled  to^  had  he  been  more  circum- 
spect in  his  language.    Rid. 

603.  If  a  plea  to  a  bill  in  chancery  be,  in  the 
apprehension  of  the  complainant,  good  in  matter, 
but  not  true  in  fact,  he  may  reply  to  it,  and  pro- 
ceed to  examine  witnesses  as  m  case  of  a  repli- 
cation to  an  answer ;  but  such  a  proceeding  is 
always  an  admission  of  the  sufficiency  of  the 
piea  itself,  as  much  so  as  if  it  had  been  set  down 
lor  argument  and  allowed  ;  and  if  the  facts,  re> 
lied  on  by  the  plea,  are  proved,  a  dismission  of 
the  bill,  on  the  hearing,  is  a  matter  of  course. 
Hughes  V.  Blakej  6  Wheat.  453 ;  5  Cond.  Rep.  140. 

604.  After  an  answer  and  discovery,  the  rule 
is,  that  a  suit  brought  merely  for  discovery  can- 
not be  revived.  The  object  is  obtained,  and  the 
plaintiff  has  no  motive  for  reviving  it.  GreenUaf 
V.  Queen,  1  Peters,  148. 

605.  If  a  bill  charges  a  defendant  with  notice 
of  a  particular  fact^  an  answer  must  be  given 
without  a  special  mterrogatory  to  the  matter. 
Bot  a  defenaant  is  not  bound  to  answer  an  inter- 
rogatory, not  warmnted  by  some  matter  con- 
tained in  a  former  part  of  the  bill.  3ieckanies 
Bank  of  Alexandria  v.  Lynn,  1  Peters,  383. 

606.  It  is  a  well-settled  rule  that,  in  a  bill 
praying  relief,  when  the  facts  charged  in  the 
bill,  as  the  ground  for  the  decree,  are  clearly 
and  positively  denied  by  the  answer,  and  proved 
only  by  a  single  witness,  the  court  will  not  de- 
cree against  the  defendant.  And  it  is  equally 
well  settled,  that  when  the  witness  on  the  part 
of  the  complainant  is  supported  and  corroborated 
by  circumstances,  sumcient  to  outweigh  the 
denial  in  the  answer,  the  rule  does  not  apply. 
The  Union  Bioik  of  Georgetoum  v.  Geary,  5  Pe- 
ters, 99. 

607.  An  injunction  bill  was  filed,  upon  the 
oath  of  the  complainant^  against  a  corporation, 
and  an  answer  was  pat  in,  under  their  common 
seal,  nnaecoropanied  by  an  oath.  The  weight 
of  such  an  answer  is  very  much  lessened,  if  not 
entirely  destroyed,  when  it  is  not  sworn  to.  Rid. 

608.  The  supreme  court  is  inclined  to  adopt 
it  as  a  general  rule^  that  an  answer,  not  under 
oath,  is  to  be  considered  merely  as  a  denial  of 
the  allegation  in  the  bill,  analogous  to  the  general 
issue  at  law,  so  as  to  put  the  complainant  to  the 
proof  of  such  allegation.    Rid, 

609.  The  20th  of  the  rules  made  by  the 
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sapreme  court,  at  February  term,  1822,  for  tho 
regulation  of  proceedings  in  the  circuit  courts  in 
equity  causes,  prescribes,  "  if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall 
be  thereafter  received ;  and  the  defendant  shall 
proceed  to  answer  the  plaintiff's  bill;  and  if  he 
fail  to  do  so,  within  two  calendar  months,  the 
same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed  : 
and  the  matter  thereof  decreed  accordingly." 
Bank  of  the  United  States  v.  White  et  oi.,  8  Peters, 
262. 

610.  By  the  terms  of  this  rule,  no  service  of 
any  copy  of  an  interlocutory  decree,  taking  the 
bill  pro  confesso,  is  necessary  before  the  final 
decree;  and  therefore  it  cannot  be  insisted  on 
as  a  matter  of  right,  or  furnish  a  proper  ground 
for  a  bill  of  review.  If  the  circuit  court  should, 
as  matter  of  favour  and  discretion,  enlarge  the 
time  for  an  answer,  or  require  the  service  of  a 
copy  before  the  final  decree,  that  may  furnish  a 
ground  why  that  court  should  not  proceed  to  a 
final  decree^  until  such  order  was  complied  with. 
But  any  omission  to  comply  with  it,  would  be  a 
mere  irregularity  in  its  practice;  and  if  the  court 
should  afterwaras  proceed  to  make  a  final  de- 
cree without  it,  would  not  be  error  for  which  a 
bill  of  review  lies :  but  it  would  have  to  be  re- 
dressed, if  at  all,  Dy  an  order  to  set  aside  the 
decree  for  irregularity,  while  the  court  retained 
possession  and  power  over  the  decree  and  the 
cause.    Ibid, 

611.  A  bill  was  filed  in  the  circuit  court  of 
Ohio,  for  a  conveyance  of  the  legal  title  to  cer- 
tain real  estate  in  the  city  of  Cincinnati,  and  the 
statute  of  limitations  of  Ohio  was  relied  on  by 
the  defendants.  The  complainant  claimed  the 
benefit  of  an  exception  in  the  statute,  of  non- 
residence  and  absence  from  the  stale ;  and  evi 
dence  was  given,  tending  to  show  that  the  per* 
son  under  whom  he  made  his  claim  in  equity 
was  within  the  exception.  The  non-residence 
and  absence  were  not  charged  in  the  bill,  and 
of  course  were  not  denied  or  put  in  issue  in  the 
answer.  Held^  That  the  supreme  court  can  take 
no  notice  of  the  proofs ;  for  the  proofs,  to  be  ad- 
missible, must  be  foanded  upon  some  allega- 
tions in  the  bill  and  answer.  If  the  merits  of 
the  case  were  not  otherwise  clear,  the  court 
might  remand  the  cause  for  the  jpurpose  of 
amending  the  pleadings.  Piatt  v.  rattier  et  al., 
9  Peters,  405. 

612.  It  is  an  established  and  universal  rule 
of  pleading  in  chancery,  that  a  defendant  may 
meet  a  complainant's  bill  by  several  modes  of 
defence.  He  may  demur,  answer  and  plead  to 
dififerent  parts  of  the  bill ;  so  that  if  a  bill  for 
discovery  contain  proper  matter  for  the  one,  and 
not  for  the  other,  the  defendant  should  answer 
the  proper,  and  aemur  to  the  improper  matter; 
and  if  he  aemur  to  the  whole  bill,  the  demurrer 
must  be  overruled.  Livingston  v.  Story j  9  Peters, 
632. 

613.  The  principle  is  unouestionable,  that  all 
the  parties  to  the  original  aecree  oueht  to  join 
in  the  bill  of  review.  Bank  of  the  United  States 
V.  White)  8  Petere,  252. 

614.  No  admissions  in  an  answer  to  a  bill  in 
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chancery  can,  onder  any  circttmslances,  lay  the 
tbundation  for  relief,  under  anv  specific  head  of 
ec|uity,  unless  it  be  substantially  set  forth  in  the 
bill.    Jackson  t.  Askion,  11  Peters,  229. 

615.  The  22d  rule  for  the  regulation  of  equity 
practice  in  the  circuit  courts  of  the  United  States 
does  not  allow  a  defendant,  instead  of  filing  a 
formal  demurrer  or  a  plea,  to  insist  on  any  spe« 
cial  matter  in  his  answer,  and  have  alfio  the 
benefit  thereof,  as  if  he  had  pleaded  the  saine 
matter  and  demurred  to  the  hHi.  In  this  re- 
spect, the  rule  is  merely  affirmative  of  the  gene* 
ral  rule  of  the  court  of  chancery,  in  which  mat- 
ters in  abatement,  and  to  the  jurisdiction,  being 
preliminary  in  their  nature,  must  be  taken  ad- 
vantage of  by  piea,  and  cannot  be  taken  ad  van* 
tage  of  in  a  general  answer,  which  necessarily 
admits  the  right  and  capacity  of  the  party  to  sue. 
Livingston  v.  Story,  11  Peters,  351. 

616.  Under  special  circumstances,  as  if  the 
defendant  to  a  bill  for  an  injunction  be  merely 
nominal,  the  court  will,  on  the  application  of  thie 
party  really  interested,  though  not  a  party  on 
the  record,  direct  the  answer  of  the  nominal 
party  to  be  taken  under  a  commission;  and 
notice  of  such  an  application  to  the  court  is  not 
necessary.  Wilkifis  v.  Jordm,  3  Wash.  C.  C.  R. 
226. 

617.  If  the  plaintiff  finds  it  necessary,  from 
the  answer,  to  prove  new  matter,  the  practice  is 
now  to  amend  the  bill.  But  if  a  special  replica- 
tion is  filed,  denying  a]4  the  material  parts  of  the 
answer,  ano  also  charging  new  matter,  the  new 
matter  will  be  considered  as  surplusage,  at  the 
hearing.  Dupohti  v.  Mussey^  4  Wash.  C.  C.  R. 
128. 

618.  A  plea  to  a  bill  in  equity  may  be  good  in 
part,  and  not  eo  in  the  whole ;  and  the  court  will 
allow  it  as  to  so  much  of  the  bill  as  it  is  properly 
applicable  to,  unless  it  has  the  vice  of  auplicity 
in  It.  Kirl^rick  v.  White  et  d.,  4  Wash.  C.  C. 
R.  595. 

619.  An  answer  in  chancery  by  a  defendant 
beyond  sea,  must  be  taken  and  sworn  to  by  a 
commission,  under  a  dedimns  issued  by  the 
«K>nrt,  directing  him  to  administer  the  oath  in 
the  most  solemn  forms  observed  by  the  laws 
and  usages  of  that  country.  Reai  v.  Consemm, 
4  Wash.  C.  C.  R.  33&. 

620.  An  answer  from  China  being  objected 
to  as  not  responsive  to  all  the  charges  in  the  bill, 
the  circuit  court  directed  the  plaintiff  to  file  his 
exceptions  in  ten  days ;  and  if  the  new  answlsr 
was  clear  of  those  exceptions,  no  new  exceptions 
to  it  would  be  listened  to.    Ibid. 

621.  Where  a  bill  in  equity  states  a  case  to 
which  the  act  of  limitations  applies,  without 
bringing  it  within  some  ef  the  savings,  the  de- 
fendant may  take  advantage  of  the  l^r,  by  de- 
murrer. JVisner  et  d,  v.  Samet  et  a2.,  4  Wash. 
C.  C.  R.  631. 

622.  It  is  a  fiood  caose  of  exception  to  an  an* 
•wer,  that  to  the  denial  that  the  defendant  has 
no  knowledge  of  the  facts  charged,  it  is  not 
added  that  he  had  no  information  or  belief  of 
them.    Br^ford  v.  Geus,  4  Wash.  C.  C.  R.  513. 

623.  On  exception  to  an  answer  for  imperti- 
nence and  scaatud,  courts  of  equity  give  the  an- 


swer a  liberal  consideration,  havins  regard  to  the 
nature  of  the  case  as  made  by  the  bill.  Grth 
wM  V.  Hillf  1  Paine's  C.  C.  R.  390. 

624.  If  the  answer  of  the  defendant  be  respon- 
sive to  a  bill,  and  deny  the  allegation  contaioed 
in  it,  the  plaintiff  must  support  his  averment  bj 
a  witness,  and  corroborating  oircomstauces,  to 
avoid  the  effect  of  the  answer.  Hi^tu  v.  hop- 
kins,  1  Wash.  C.  C.  R.  230. 

625.  If  a  plea  be  set  down  for  argument  by 
the  complainant,  without  replication,  the  matter 
of  it  must  be  taken  as  true.  Gatla^ter's  Exr^s. 
V.  RobertSj  1  Wash.  C.  C.  R.  320. 

626.  A  verdict  and  lodgment  at  law  are  do 
bar  to  relief  in  equity,  if  an  equitable  ground  of 
relief  be  laid,  and  this  not  denied  by  the  plea. 
Ibid, 

627.  If  it  be  denied,  plaintiff  roav  replv  gene- 
rally, and  go  into  proof  to  support  the  bill;  if  he 
fail  in  his  proof,  the  plea  will  be  a  good  bar  in 
the  same  manner  as  it  no  replication  had  been 
put  in.    Ibid, 

628.  If  the  bill  contain  no  ground  for  relief, 
the  defendant  should  demur.    /6td. 

629.  A  replication  to  a  plea  is  an  admission 
of  the  sufficiency  of  the  plea,  as  much  as  if  it 
had  been  set  down  for  aigument,  and  allowed ; 
and  all  that  the  defendant  has  to  do,  is  to  prots 
it  in  point  of  fact ;  and  a  dismission  of  the  InU  on 
the  hearing  is  then  a  matter  of  course.  Hugibtt 
V.  Bhke,  6  Wheat.  453  -,  5  Cond.  Rep.  136. 

630.  In  general,  the  answer  of  one  defendant 
in  equity  cannot  be  read  in  evidenoe  against  an- 
other. But  where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on 
the  other,  and  they  become  privies  in  the  estate^ 
the  rule  noes  not  apf^y.  O^wm  v.  Bank  of  tkt 
United  States,  9  Wheat.  738 ;  5  Cond.  Rep.  741. 

631.  A  general  answer  in  chancery  overrales 
the  pleas.  2  eyior  v.  Lvtkerj  2  Sumner's  C.  C  R. 
228. 

632.  Where  the  plaintiff,  in  his  hiXi  m  chan- 
cery, directly  ohatged  upon  the  defendant,  that 
he  had  made  and  entered  into  a  certain  agree- 
ment, a  simple  denial  by  the  defendant  in  his 
answer,  ''according  to  his  recollection  and  be- 
lief," is  insufficient,  and  must  be  treated  as  t 
mere  evasion.    Ibid. 

638.  An  allegation  in  any  answer,  which  is  not 
responsive  to  the  bill,  is  not  evidence ;  and  die 
cons  probandi  is  on  the  defendant,  to  establish 
it.    Fkm  V.  Mann^  2  Sumner's  C.  C.  R.  487. 

634.  The  administratrix  of  the  defendant  in 
the  original  bill^  and  his  infant  son  and  mAe  heir, 
are  proper  parties  against  whom  a  bill  of  revivor 
may  be  exhibited.  Bettes  y.  Dem6j  2  Siminei^s 
C.  C.  R.  383. 

635.  If  the  eomi^ainant  in  a  bill  In  ehaneeiy 
does  not  file  a  geneml  replication  to  the  answei 
of  the  defendant,  the  answer  is  to  be  taken  si 
true,  and  no  evidence  can  be  given  by  the  eo» 

flainant  to  contradict  it.   Pieree  v.  Wetih  Ei^n^ 
'eters'  C.  C.  R.  351. 

636.  After  a  canse  was  set  down  for  hearing^ 
on  bill  and  answer,  and  a  reference  to  tHe  anditoi^ 
the  plaintiff  was  allowed  to  file  a  general  repli- 
cation,   ibid. 

637.  The  general  rule  is,  that  if  the  defewla&t 
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to  a  bill  in  equity  answer  to  the  aaiae  matter 
which  it  covered  by  bis  plea,  aod  which,  by  his 

Cea,  he  contends  he  is  not  bound  to  answer,  the 
tter  overrules  the  former.   Ferguton  v.  O^HarOf 
Peters'  C.  C.  R.  493. 

636.  If  the  plea  is  only  to  some  part  of  the 
bill,  the  defendant  must  answer  to  the  residue, 
vnleas  the  matter  be  proper  foe  a  denuirier. 

639.  The  answer  of  one  defendant  to  a  bill  in 
chancery,  cannot  be  iiaed  as  evidence  against 
his  co-defendant ;  and  the  answer  of  an  agent  is 
not  evidence  against  bis  principal,  nor  are  his 
admissions  in  pai^  naless  where  they  are  a  part 
•f  the  res  gesta.  Leedt  v.  Shrine  Ins.  Co.  of 
Jlexandruij  2  Wheat.  380;  4  Cond.  Rep.  170. 

640.  Where  a  canse  is  set  down  for  hearing, 
«a  the  bill,  answer,  and  exhibits,  without  other 
pleadings,  the  whole  of  the  answer  muM  be 
taken  as  true.    Ibid, 

641.  The  rule  in  >  chancery  is,  if  the  answer 
of  the  defendant  admits  a  lact,  but  insists  on 
Batter  by  way  of  avoidance,  the  complainant 
iwed  not  prove  the  fact  admittqd^  but  the  de- 
fendant must  prove  the  matter  m  avoidance. 
Garke  et  d,  v.  Whke^  12  Peters,  173. 

642.  The  answer  of  a  defendant  in  another 
suit,  though  good  evidence  against  him,  is  not 
admissible  against  a  co-defendant.  Dexter  v. 
Arnold,  3  Sumner's  €.  C.  R.  152. 

643.  In  matters  of  fonn.,  or  mistakes  of  dates, 
er  verbal  inaccuracies,  courts  of  equiu  are  very 
indulgent  in  allowing  amendments  of"^ answers; 
hot  they  are  slow  to  allow  amendments  on  ma- 
terial facts^or  to  change  essentially  the  grounds 
taken  in  the  original  answers.  Smith  v.  Bob- 
tocky  3  Sumner's  C.  C.  R.  850. 

644.  Where  the  object  is  to  let  in  new  foots 
Slid  defences,  wholly  dependent  on  parol  evi- 
dence, the  reluctance  of  the  court  to  allow 
amendments  is  much  increased :  since  it  would 
encourage  carelessness  and  indifference  in  mak- 
ing answers,  and  open  the  door  to  the  introduc- 
tion of  testimony  manufactured  for  the  purpose. 
The  whole  nutter  is  in  the  discretion  ot  the 
court.    Jhid. 

645.  When  a  party  sought  to  amend  his  an- 
•wer,  by  showing  that  the  instrument  annexed 
In  the  answer  was  not  the  onginal  instrument, 
executed  at  the  time  of  the  convejrance,  or  a 
eopy  thereof,  but  that  it  varied  from  that  instru- 
ment in  some  important  particulars,  material  to 
the  present  controversies ;  that  the  original  was 
lost  or  mishiid  by  the  person  fnot  the  defendant) 
to  whom  it  belonged ;  that  the  contents,  so  far 
as  they  were  material  in  this  application,  as  well 
aa  the  existence  and  genuineness  of  the  paper, 
eould  be  established  oy  satisfactory  evidence ; 
and  that  the  mistake  in  the  answer  was  not  dis- 
covered until  long  after  the  answer  was  sworn 
to  and  filed ;  and  that  its  materialitv  was  wholly 
unsuspected,  until  it  was  recently  brought  as  a 
point  of  objection  on  the  ether  sidle :  Heldy  That 
uader  the  circumstances  a  supplementary  an- 
swer might  be  filed,  which  should  fully,  posi- 
tively, and  accurately  state  all  the  attendant  cir- 
enmstances,  and  the  substantial  contents  of  the 
lost  instrument;  and  in  what  partionlars^  as  (ax 


as  may  be  practicable,  it  dififers  from  that  an* 
nexed  to  the  original  answer  in  the  case.    IM. 

646.  An  exception  to  an  answer  for  insnffi- 
ciency  shonld  state  the  charges  in  the  bill,  the 
interrogatory  applicable  thereto  to  which  the 
answer  is  responsive,  and  the  terms  of  the  an* 
ewer  verbatim,  so  that  the  court  may  see  whe- 
ther it  is  sufficient  or  not.  Brooke  v.  JByom,  1 
Story's  C.  C.  R.  296. 

647.  Whenever  the  defendant  does  not  deny 
any  particular  allegations  stated  in  the  bill,  but 
states  his  belief  thereof,  he  either  admits  that  it 
is  true,  or  that  he  does  not  mean  to  controvert  it. 
But  a  mere  statement  by  a  defendant  in  his  an- 
swer, that  he  has  po  knowledge  of  the  fact  as 
stated,  without  any  answer  as  to  his  belief  con- 
cerning it,  is  not  such  an  admission  as  to  be  evi- 
denoe  of  the  fact.    Ibid, 

646.  The  defendant  in  equity  is  bound  to  an- 
swer in  direct  and  uneauivocal  terms,  as  to  the 
state  of  his  mind  regarding  every  fact  stated  in 
the  bill  on  which  he  is  interrojgated ;  either,  that 
he  does  believe  the  matters  inquired  of,  or  that 
he  cannot  form  any  belief,  or  has  none  concern- 
tng  it;  and  according  as  the  answer  maybe, 
he  roust  state  that  he  calls  on  the  plaintiff  for 
proof,  or  that  he  admits  the  particular  fact,  or 
that  he  waives  all  controversy  concerning  it. 
Ibid. 

649.  HM,  That  where  an  answer  contains 
more  than  is  strictly  applicable  to  the  support  of 
the  plea,  it  overrules  the  plea.  Steams  v.  Page, 
1  Story's  C.  C.  R.  204. 

650.  The  rule  of  equity  is,  that  an  answer 
responsive  to  the  allegations  and  charges  made 
in  the  bill,  and  containing  clear  and  positive  de- 
nials thereof,  must  prevail,  unless  overcome  by 
the  testimony  of  two  witnesses;  or  by  one  wit- 
ness and  other  attendant  circumstances,  supply- 
ing the  want  of  another  witness.  Danul  v. 
Mitchell,  1  Story's  C.  C.  R.  172. 

651.  An  answer  responsive  to  the  allegations 
and  charges  in  the  bill,  will  prevail  in  favour  of 
the  defendant  as  evidence,  unless  it  be  overcome 
by  the  testimony  of  two  witnesses,  or  by  one 
witness,  and  corroborative  ciroumslances.  Lang' 
don  V.  Goddard,  2  Story's  C.  C.  R.  267. 

652.  An  answer  in  equity  to  facts  ohaiiged  in 
the  bill,  is  to  be  taken  as  I  rue  until  the  contrary 
is  clearly  established.  Hou^  v.  Richardson,  8 
Story's  C.  €.  R.  659.    {Gould  v.  Gould,  Ibid.  576.) 

653.  {Exceptions  were  taken  to  the  answer,  on 
the  ground  that  the  statements  of  the  defendants 
therein  contained,  ''were  not,  to  the  best  of  their 
remembrance,  information,  and  belief,"  as  re* 
quired  by  the  bill,  and  were  imperfect  and  in- 
sufficient, and  the  exceptions  were  allowed  by 
the  court.  It  was  held,  that  the  defendant  was 
bound  to  answer  as  to  his  information,  and  re- 
membrance, and  belief,  as  well  as  to  his  know- 
ledge.   Ibid. 

6.  Process  in  Chancery. 

654.  If  a  judgment  at  law  be  obtained,  the 
service  of  the  subpcena  on  the  attorney  of  the 
plaintiff  in  the  suit,  he  being  absent  from  the 
state,  will  be  good,  where  the  subject  in  contro- 
versy is  the  same  with  the  matter  in  the  suit  for 
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\;rhich  the  jud^ent  wan  rendered.    Hitner  v. 
SucUeyy  2  Wash.  C.  C.  R.  465. 

655.  A  circuit  court,  sitting  as  a  court  of  equity, 
cannot  award  a  writ  of  habere  facias  possessio- 
nem to  enforce  its  decree.  Wdlen  v.  Williams^ 
7  Cranch,  602;  2  Cond.  Rep.  622. 

7.  Relief  in  Chancery.     Specific  Performance^ 
Trustj  Misiakej  Fraud. 

SPECIFIC  PERFORMANCE. 

656.  Although  it  seems  to  be  a  general  rule, 
that  a  court  of  chancery  will  not  decree  a  spe- 
cific performance  of  contracts,  except  for  the 
purchase  of  lands,  or  things  which  relate  to  the 
realty,  and  are  of  a  permanent  nature ;  and  that 
where  contracts  are  for  chattels,  and  compensa- 
tion can  be  made  in  damages,  the  parties  may 
be  left  to  their  remedy  at  law;  yet,  notwith- 
standing this  distinction  between  personal  con- 
tracts for  goods  and  contracts  for  lands,  there 
are  many  cases  to  be  found  where  specifio  per- 
formance of  contracts,  relating  to  personalty, 
have  been  enforced  in  chancery;  and  courts 
will  only  weigh  with  greater  nicety,  contracts 
of  this  description,  than  such  as  relate  to  lands. 
The  Mechanics  Bank  of  Alexandria  v.  Louisa  and 
Maria  Seton,  1  Peters,  305. 

657.  Time  is  material  as  to  the  specific  per- 
formance of  a  contract,  wherever,  from  the 
change  of  circumstances,  a  specific  perform- 
ance, such  as  would  answer  the  ends  of  justice 
between  the  parties,  has  become  impossible. 
Pratt  et  dL,  y.Law  et  a/.,  9  Cranch,  456;  3  Cond. 
Rep.  460. 

658.  The  execution  of  instruments,  fairly  and 
legally  entered  into,  is  one  of  the  peculiar 
branches  of  equity  jurisdiction ;  and  a  court  of 
equity  will  compel  a  delincjuent  party  to  per- 
form his  agreement,  according  to  the  terms  of 
it,  and  to  the  manifest  intention  of  the  parties. 
Hunt  V.  Rousmanier^s  AdmW,^  1  Peters,  13. 

659.  Courts  of  equity  have  jurisdiction  to  en- 
force a  specific  performance  of  an  award  respect- 
ing real  estate.  But  he  who  seeks  performance, 
must  show  a  readiness  to  perform  all  the  award 
on  his  own  part.  MNeil  v.  MdgeCj  5  Mason's 
C.  C.  R.  244. 

660.  After  long  delay  and  laches,  a  court  of 
equity  will  not  decree  a  specific  performance  of 
an  award,  especially  where  there  has  been  a 
material  change  of  circumstances,  and  injury  to 
the  other  party.   Ihid. 

661.  A  court  of  equity  ought  not  to  decree  a 
specific  performance  of  a  contract  to  the  letter, 
where,  from  change  of  circumstances,  mistake, 
or  misapprehension,  it  would  be  unconscientious 
so  to  do.  The  court  may  so  modify  the  agree- 
ment as  to  do  justice,  as  far  as  circumstances 
will  permit,  and  refuse  specific  execution,  unless 
the  party  seeking  it  will  compiv  with  such  modi- 
fications as  justice  requires.  Tne  Mechanics  Bank 
of  Alexandria  v.  Lynny  1  Peters,  382. 

662.  The  powers  of  a  court  of  chancery  to 
enforce  a  specific  execution  of  contracts,  are 
very  valuable  and  important.  For  in  many  cases 
where  the  remedy  at  Jaw  for  damages  is  not  lost, 
complete  justice  cannot  be  done  without  a  spe- 


cific execution.  And  it  has  been  almost  as  modi 
a  matter  of  course  for  a  court  of  equity  to  decree 
a  specific  execution  of  a  contract  for  the  pui- 
chsLse  of  lands,  where  in  its  nature  and  circum- 
stances it  is  unobjectionable,  as  it  is  to  give 
damages  at  law,  where  an  action  will  lie  for  a 
breach  of  the  contract.  But  this  power  is  to  he 
exercised  under  the  sound  discretion  of  the 
court,  with  an  eye  to  the  substantial  justice  of 
the  case.   King  v.  Hamilton^  4  Peters,  328. 

663.  When  a  party  comes  into  a  court  of  chan- 
cerv  seeking  equity,  he  is  bound  to  do  justice, 
ancf  not  ask  the  court  to  become  the  instromeot 
of  iniquity.  When  a  contract  is  hard  and  desti 
tute  of  ail  equity,  the  court  will  leave  parties  to 
their  remedy  at  law ;  and  if  that  has  been  lost 
by  negligence,  they  must  abide  by  it.    Ihid. 

664.  It  is  a  settled  rule  in  a  bill  for  specific 
performance  of  a  contract,  to  allow  a  defendant  to 
show  that  it  isunreasonable,  or  unconscientious,  or 
founded  in  mistake,  or  other  circumstances  lead- 
ing satisfactorily  to  the  conclusion  that  the  grant- 
ing of  the  prayer  of  the  bill  would  be  inequitable 
and  unjust.  Gross  negligence  on  the  part  of  the 
complainant,  has  great  weight  in  cases  of  this 
kind.  A  party,  to  entitle  himself  to  the  aid  of  a 
court  of  cnancery  for  a  specific  execution  of  a 
contract,  should  show  himself  ready  and  desirous 
to  perform  his  part.    Ibid. 

665.  The  right  of  a  vendor  to  come  into  a 
court  of  equity  to  enforce  a  specific  performance, 
is  unquestionable.  Such  objects  are  within  the 
settlea  and  common  jurisdiction  of  the  court.  It 
is  eqiially  well  settled,  that  if  the  jurisdictioo 
attacnes,  the  court  will  go  on  to  do  complete 
justice ;  although  in  its  progress  it  may  decree 
on  a  matter  which  is  co^isable  at  law.  CtMh- 
cart  et  cd.  v.  Robinson^  5  Peters,  264. 

666.  Excess  of  price  over  value,  if  the  con- 
tract be  free  from  imposition,  is  not  of  itself 
sufficient  to  prevent  a  decree  for  a  specific  per- 
formance. But  though  it  will  not,  standing  alone, 
prevent  a  court  of  chancery  enforcing  a  contract, 
it  is  an  ingredient  which,  associated  with  others, 
will  contribute  to  prevent  the  interference  of  a 
court  of  equity.     Aid. 

667.  The  difference  between  that  degree  of 
unfairness  which  will  induce  a  court  of  equity  to 
interfere  actively  by  setting  aside  a  contract, 
and  that  which  will  induce  a  court  to  withhold  its 
aid,  is  well  settled.  It  is  said  that  the  plain- 
tiff must  come  into  court  with  clean  hands,  and 
that  a  defendant  may  resist  a  bill  for  specifio 
performance,  by  showing  that  under  the  circum- 
stances the  plaintiff  is  not  entitled  to  the  relief 
he  asks.  Omission  or  mistake  in  the  agree- 
ment; or  that  it  is  unconscientious  or  nnreasoa- 
able ;  or  that  there  has  been  concealment,  mis- 
representation, or  any  unfairness;  are  enume- 
rated among  the  causes  which  will  imluce  the 
court  to  re^se  its  aid.  If  to  any  unfairness  a 
great  inequality  between  the  price  and  value  be 
added,  a  court  of  chanoery  will  not  afford  its  aid. 
Ibid. 

668.  A  decree  of  a  specific  performanee  of  a 
contract  to  purchase  a  tract  of  land  was  refused, 
in  consequence  of  delay  and  defect  of  title,  fPofli 
V.  WaddU^  6  Peters,  389. 
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669.  The  aid  of  a  coart  of  chancery  will  be 
given  to  either  party  who  claims  specific  per- 
formance of  a  contract,  if  it  appear,  t  nat  in  good 
faith,  and  within  the  proper  time,  he  has  per- 
fomied  the  obligations  whictf  devolved  apon 
him.    Ibid, 

670.  A  bond  was  executed  in  1787,  bv  which 
the  obligor  bound  hibself  to  pay  one  hundred 
wands  for  a  horse,  or  to  make  over  to  the  obligee 
nis  interest  in  a  certain  entry  and  warrant  of 
hod;  and  if  the  deed  or  grant  for  the  land 
should  issue  to  him,  to  transfer  the  land  by  deed, 
and  to  warrant  and  defend  the  said  deed.  The 
obligor  elected  to  pay  the  bond,  by  giving  the 
land  for  the  same.  He  made  no  valid  convey- 
uceof  the  land  in  his  lifetime  ]  but  it  was  taken 
possession  of  by  the  obligee ;  and  has  ever  since 
been  occupied  under  the  title  so  acquired  by  the 
obligee.  After  the  son  and  sole  heir  of  the  obli- 
gor came  of  age,  he  commenced  an  action  of 
ejectment  for  the  land ;  and  those  who  claimed 
title  under  the  obligee,  filed  a  bill  for  an  injunc- 
tion, and  that  the  defendant,  the  plaintifif  in  the 
ejectment,  be  decreed  to  convey  the  land  ac- 
cording to  the  stipulations  in  the  bond.  This  bill 
was  filed  in  1822.  The  supreme  court  said.  In 
considering  the  question  as  to  the  genuineness 
of  the  bond  on  which  this  controversy  is  founded, 
the  first  important  fact  that  occurs  to  the  mind 
ii^  the  remoteness  of  the  transaction.  Nearly 
half  a  century  has  elapsed  since  this  instrument 
purports  to  have  been  executed.  The  obligor, 
and  the  obligee,  and  both  the  witnesses,  are 
dead.  The  contract  belongs  to  the  past  age.  It 
was  executed,  if  at  all.  when  the  country  was 
new  and  unsettled ;  ana  the  {larties  to  it  seem 
to  have  been  illiterate  men,  and  unacquainted 
with  business  transactions.  These  circumstances 
are  referred  to,  not  to  show  that  this  bond  should 
be  received  without  proof,  but  to  show  that  as 
strict  proof  should  not  oe  required  of  its  execution, 
as  if  it  were  of  recent  date.  The  law  makes  some 
allowance  for  the  frailties  of  memory ',  and  where 
a  great  length  of  time  has  elapsed  since  the 
siting  of  an  inBtruroent  attempted  to  be  proved, 
circorostances  are  viewed  as  naving  an  inipor- 
tant  bearing  upon  the  question.  Coulson  v.  Wal- 
ton,  9  Peters,  62. 

671.  It  is  a  universal  rule  of  equity,  that  he 
who  aaks  for  a  specific  performance,  must  be 
in  a  condition  to  perform  himself.  Therefore,  in 
a  suit  for  the  specific  performance  of  a  contract, 
by  conveying  lands  in  Ohio,  stipulated  to  be  con- 
veyed as  the  consideration  for  other  lands  sold 
in  Kentucky ;  it  was  held,  that  the  vendor,  being 
unable  to  make  a  title,  free  from  encumbrances, 
to  the  lands  sold  in  Kentucky,  was  not  entitlea 
to  a  decree  for  a  specific  performance.  Mor^ 
im't  Heirs  v.  Morgan.  2  Wheat.  290 :  4  Coud. 
Rep.  120. 

672.  In  order  to  obtain  a  specific  performance 

of  a  contract,  its  terms  should  be  so  precise,  as 

that  neither  party  can  reasonably  misunderstand 

them.    If  the  contract  be  vague  and  uncertain, 

or  the  evidence  to  establish  it  be  insufiicient,  a 

court  of  equity  will  not  enforce  it,  but  will  leave 

the  party  to  his  legal  remedy.    Colson  v.  Tkomth 

fon,  2  Wheat.  336 :  4  Cond,  Rep.  143. 
28* 


673.  The  plaintifif,  who  seeks  for  the  specific 

Eerformance  of  an  agreement,  must  show  that 
e  has  performed,  or  ofiered  to  perform,  on  his 
part,  the  acts  which  formed  the  consideration  of 
the  alleged  undertaking  on  the  part  of  the  de« 
fendant.    Ibid, 

674.  A  vendor  may  compel  a  specific  execu- 
tion of  a  contract  for  the  sale  of  land,  if  he  is 
able  to  sire  a  good  title  at  the  time  of  the  de- 
cree; although  he  had  not  a  good  title  at  the 
time  when,  by  the  contract,  the  land  ought  to ' 
have  beeti  conveyed.  Hepburn  Ijf  Dundas  v. 
Colin  Auldj  5  Cranch,  262;  2  Cond.  Rep.  247. 

675.  But  a  court  of  equity  will  not  compel  a 
specific  performance,  unless  the  vendor  can  make 
a  good  title  to  all  the  land  contracted  to  be  sold. 

676.  After  a  lapse  of  seven  years,  the  supreme 
court  will  refuse  to  decree  a  specific  performance 
of  a  contract,  in  the  part  execution  of  which  the 
complainants,  or  those  under  whom  they  claim, 
have  expended  lai^  sums  of  money :  ahhough 
the  first  default  was  on  the  part  of  the  defend- 
ant ;  and  although  it  be  probable  that  the  failure 
of  the  defendant,  in  that  respect,  has  prevented 
the  completion  of  the  execution  of  the  contract 
on  the  part  of  the  complainants :  circumstances 
having  so  changed,  that  neither  party  could  de- 
rive from  the  execution  of  the  contract,  all  the 
benefits  which  were  at  first  expected.  Pratt  ei 
at,  y.Carrollf  8  Cranch^  471 ;  S  Cond.  Rep.  222. 

677.  A  court  of  equity  will  decree  a  specific 
performance  of  a  contract  for  the  sale  of  land,  if 
the  vendor  is  able  to  make  a  good  title  at  any 
time  before  the  decree  is  pronounced ;  but  the 
dismission  of  a  bill  to  enforce  a  specific  perform- 
ance in  such  a  case,  is  a  bar  to  a  new  bill  for 
the  same  object.  Hepburn  Ijf  Dundas  v.  Dunlop 
4r  Co.j  1  Wheat.  179;  3  Cond.  Rep.  629. 

678.  The  inability  of  the  vendor  to  make  a  good 
title  at  the  time  the  decree  is  pronounced,  though 
it  forms  a  sufiicient  ground  for  refusing  a  spe- 
cific performance,  will  not  authorize  a  court  of 
equity  to  rescind  the  agreement  in  a  case  where 
the  parties  have  an  adequate  remedy  at  law  for 
its  breach.    Ibid, 

679.  The  alienage  of  the  vendee  is  an  insuffi- 
cient ground  to  entitle  the  vendor  to  a  decree 
for  rescinding  a  contract  for  the  sale  of  lands, 
though  it  may  afiford  a  reason  for  refusing  a  spe« 
cific  performance  as  against  the  vendee.  But  if 
the  |Nirties  have  not  an  adequate  remedy  at  law, 
the  vendor  may  be  considered  as  a  trustee  for 
whoever  may  become  purchasers  under  a  sale, 
by  order  of  the  court,  for  the  benefit  of  the  ven- 
dee.   Ibid. 

680.  The  general  rule  is,  that  time  is  not  of 
the  essence  of  a  contract  for  a  sale ;  and  a  failure 
on  the  part  of  the  purchaser  or  vendor,  to  perform 
his  contract  on  the  stipulated  day,  does  not,  of 
itself,  deprive  him  of  his  right  to  a  specific  per- 
formance, where  he  is  able  to  comply  with  his 
part  of  the  engagement.  Brashier  v.  Gratz^  6 
Wheat.  528;  5  Cond.  Rep.  161. 

681.  But  circumstances  may  be  so  changed, 
that  the  object  of  the  party  can  no  longer  be 
accomplished,  and  he  cannot  be  placed  in  the 
same  situation  as  if  the  contract  had  been  per* 
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formed  in  due  time.  In  such  a  case,  -a  court  of 
equity  will  leave  the  parties  to  their  reaaedy  ai 
law.    Ibid, 

682.  If  a  bill  for  a  f^ecific  performance  be 
brought  by  a  party  who  ts  hiaaaelf  in  fault,  the 
court  will  consider  all  the  circumatanoes,  and 
decree  according  to  those  circumstaiices.    Rid. 

683.  Part  performance  will,  under  some  cir- 
cumstances, mduce  the  court  to  relieve.  Ibid. 

684.  Bat  where  a  considerable  length  of  time 
has  elapsed,  where  the  party  demandins  a  spe- 
oific  performance  has  failed  to  perform  Els  part 
of  the  contract,  and  the  demand  is  made  after  a 
•great  change  in  the  title  and  ^e  value  of  the 
Euid^  and  there  is  a  want  of  reciprocity  in  the 
obli^tions  of  the  respective  parties,  a  court  of 
equity  will  not  interfere.    Ibid.  ' 

685.  A  court  of  equity  will  not  enfifce  m  spe- 
cific performance  of  a  centraet,  as  between  the 
original  parties,  unless  its  terms  are  dear,  dei- 
nite,  and  positive,  and,  k  fortiori^  where  the  spe- 
cific performance  is  sought  against  an  assignee. 
Kendall  v.  Almy^  2  Sumner's  C.  C.  R.  278. 

686.  A  party,  to  eatille  himself  to  a  specific 
performance  ot  a  contract,  must  show  that  he 
has  been  always  ready  to  perform  his  part  of  it. 
Ibid. 

687.  Where  the  vendor  is  indebted  to  the 
vendee,  and  the  sale  is  made  in  order  lo  pay 
the  debt,  the  vendor  must  pay  interest  fpora  the 
time  the  debt  is  liquidated,  until  he  makes  a 
good  title ;  and  the  vendee  is  accountable  for  the 
rents  and  profits  from  the  time  the  title  is  per- 
fected, until  the  contract  is  specifically  per- 
formed. Htpkwm  If  Dundas  v.  bunlop  ^  Co.,  1 
Wheat.  179;  3  Cond.  Rep.  529. 

688.  Generally  speak mg,  a  cooft  of  law  is 
competent  to  afford  an  adequate  remedy  to  either 
party  for  a  breach  of  the  contmot  by  the  other, 
trom  whatever  cause  it  may  have  proceeded; 
and  whenever  this  is  the  case,  a  resort  to  a  court 
of  equity  is  improper.    Ibid* 

689.  But  if  the  contract  ought  not,  in  con- 
science, to  bind  one  of  the  parties,  as  if  he  koA 
acted  under  a  mistake,  or  was  imposed  upon  by 
the  other  party,  or  the  like,  a  court  of  equity 
wiU  interpose  and  afford  relief,  which  a  court  of 
common  law  cannot,  by  setting  aside  the  con- 
tract ;  and  having  thus  obtain^  jurisdiction  of 
the  principal  question,  that  court  wiH  proceed 
to  make  such  other  decree  as  the  justice  and 
equity  of  the  case  may  require.    Ibui, 

690.  In  1799.  the  heir  of  the  vendor,  he  hav- 
ing died,  obtained  a  complete  title  to  the  land 
by  patent,  and  the  vendee  did  not  die  until  seven 
years  after.  After  his  death,  in  1806,  no  step 
was  taken  by  his  heirs  or  devisees,  for  the  pur- 
pose of  asserting  any  claim  to  a  performance  of 
the  contract  for  the  sale  of  the  land  until  1819, 
and  no  suit  was  commenced  until  1823.  In  the 
mean  time,  the  propertjr  had  materially  risen  in 
value,  from  the  general  improvement  uad  settle- 
ment of  the  country.  By  the  supreme  court : — 
The  objection,  from  the  lapse  of  time,  is  de- 
cisive. Courts  of  equity  are  not  in  the  nabil  of 
entertaining  bills  for  a  specific  performance, 
after  a  considerable  lapse  of  time,  unless  upon 
very  special  ciroumstaooes.    Even  vrhere  time 


is  not  of  the  essence  of  the  contract  they  vill 
not  interfere,  where  there  have  been  long  delay 
and  laches  on  the  part  of  the  partv  seeking  t 
specific  performance.  And  especially  will  they 
not  intenere,  wHisre  there  has,  in  the  meaatime^ 
been  a  great  change  of  circumstances,  and  nev 
interests  have  intervened,  (n  the  present  case, 
the  bill  is  brought  after  a*]apse  of  tweotv-niiM 
yearn.  ^To// am2  irt(/^  v. Ro^rs,  8  Petera,m 

TR9ST. 

691.  A  tnerohant  who  endorses  the  bills  sf 
another  on  the  faith  of  the  guarantee  of  a  third 
person,  cannot,  in  case  of  the  insolvency  of  ik 
prtooipal  debtor  and  of  the  guarantee,  resort  to 
a  trust  fund  created  by  the  principal  debtor  for 
the  indemmty  of  the  ^larantee,  for  the  amoeDt 
which  the  guarantee  Mumld  pay.  But  the  per* 
son  for  whose  benefit  a  trust  is  created,  who  ii 
to  be  the  ultimate  receiver  of  mooev,  maysss- 
tain  a  suit  in  equity  to  have  it  paid  directly  ib 
himself.  Rvssell  v.  CUfrk's  ExWs.,  7  Cranch,  69; 
2  Cond.  Rep.  417. 

692.  A  trustee  caanot  purchase,  or  acquire  by 
exchange,  the  trust  prcHperty.  Womdeyj.Worw 
ley,  8  Wheat.  421 ;  5  Cond.  Rep.  473. 

693.  Where  the  trustee,  in  a  marriage  settle 
ment,  has  a  power  to  sell,  and  reinvest  the  tnut 
property,  wheuever,  ia  his  opinion,  the  imroliasft> 
monejr  may  be  laid  out  advantageously  for  tho 
cestiut  que  trust,  that  opinion  must  be  fairly  lod 
honestly  ^lerctsed ;  and  the  sale  will  be  mid, 
where  he  a]^)earB  to  have  been  influenced  by 
private  ami  sdfish  interests,  and  the  sale  is  iff 
an  inadequate  price.   Ihid. 

694.  Qvef%  How  for  a  bona  fide  prordaKi^ 
without  notice  of  the  breach  of  trast  in  sach  i 
case,  is  bound  to  see  to  the  application  of  the 
purchase-money.  Ibid. 

69$.  Where  the  purchase^noney  is  lo  be  » 
invested  upon  trusts  that  require  time  and  dis- 
eretion,  or  the  acts  of  sale  and  reinvestment  an 
contemplated  io  he  at  a  distance  from  each 
other,  die  purchaser  is  bound  to  look  to  the 
aj;^ication  of  the  purchase>roooey.  IhH- 

696.  Wherever  the  muehaser  is  affected  viu 
notice  of  the  facts,  wkich  in  law  coostitole  the 
breach  of  trust,  the  sale  is  void  as  to  him,  m 
a  mere  geueml  denial  of  all  knowled^  of  fnod 
will  not  avail  him,  if  the  transaction  is  sack  » 
a  court  of  equity  cannot  sanction.  Ibid. 

697.  To  establish  the  existence  of  a  trait,  the 
onus  proband  i  lies  on  the  party  who  alleges  it 
Prevoat  v.  GrOh:,  6  Wheat.  481}  6  Cond.  Rep.  Ut 

698.  In  general,  length  of  time  is  no  btftoi 
trust  clearly  ealabiishM  to  have  once  existee' 
and  where  fraud  is  imputed  and  proved,  icngu 
of  time  ought  not  to  exclude  relief.  Ibid. 

699.  But  as  length  of  time  necessarily  » 
sen  res  all  human  evidencOj  and  deprives  part*e> 
of  the  means  of  ascertainmg  the  nature  of  v» 
original  transactions,  it  opemtea,  by  wavof  pf** 
sumption,  in  favour  of  innocence,  and  a&^ 
imputation  of  fmud.  Rid.  , 

700.  The  lapse  of  forty  years,  and  the  deiU^ 
of  the  original  parties,  is,  by  the  supreme  couj 
deemed  sufficient  to  presume  the  dtscbai^e  sw 
extinguishment  of  a  trust  proved  oooe  to  bavi 
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eztfted  by  stuong  circorastances,  by  analogy  to 
Ihe  rale  of  law,  which  after  a  lapse  of  time  pre- 
tameg  the  payment  of  a  debt,  surrender  of  a 
deed,  and  extingiiishment  of  a  trust,  where  cdr- 
curostances  require  it.   Ibid. 

701.  A  trust  created  by  a  parol  contract,  will 
be  enforced  in  equity  against  a  party  who  does 
not  insist  upon  the  defence  of  the  statute  of 
frands.  Flagg  v.  Mantif  2  Sumner's  Rep.  487. 

703.  A  trustee  is.  in  general,  suable  only  in 
equity;  bat  if  he  cnoose  to  bind  himself  by  a 
peraonal  coyenant,  he  is  liable  at  law  for  a  breach 
(hereof,  although  be  describe  himself  as  cove* 
naating  as  trustee.  And  so  is  an  agent  or  exe- 
cutor. Craiget  d.  r.Duwdlf  2 Wheat.  45j  4  Cond. 
Sep.  25. 

703.  EquitT  has  cognisance  only  of  executory 
fruBts,  not  of  those  executed,  or  where  a  trust 
can  be  enforced  at  law;  there  must  be  some 
act  to  be  done  by  the  trustee.  Baker  v.  BiddU, 
1  Baldwin's  C.  C.  R.  422. 

704.  A  truAt  once  executed  cannot  be  revised 
by  the  non-execution  of  ^  trust  resulting  from 
the  subsequent  agreement  relative  to  the  same 
subject,    ibid. 

705.  An  agency,  closed  wholly  on  any  dis- 
fmot  matter,  as  to  which  no  act  remains  to  be 
done  by  the  agent,  is  not  cognisable  in  equity, 
ttDder  the  head  of  account  or  trust.    Ibid, 

706.  Notwithstanding  a  judgment,  the  court 
vili,  where  the  judgment  creditor  asks  relief 
a^inflt  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  §iYe  the  creditor  only 
yfikx  on  the  whole  appears  due  to  him.  Betm  v, 
Smithy  2  Mason's  C.  Cf.  R.  252. 

707.  Where,  from  personal  differences  be- 
tween trustees  appointed  by  a  will  to  manage 
the  property  devised,  or  from  the  residence  of 
the  trustees  at  different  places^  an  agent  to  trans- 
ict  the  affaire  of  the  trust  is  required  and  ie 
necessary;  the  circuit  court  will  appoint  such 
agent.  Barings  t.  Willing  jr  Hare,  4Wash.  C.  C. 

708.  A  deed  of  settlement  tripartite,  was 
made  between  A.  B.  and  C.  After  reciting  an  in- 
tended marriage  between  B.  and  D.,  A.  assigned 
to  C.  a  bond  and  mortgage  of  $4000,  for  the  se- 
parate use  of  B.,  upon  trust  that  C.^  his  heirs, 
&c.,  shall  keep  the  said  sum  out  at  interest  on 
said  securities,  or  in  case  the  same  shall  be  paid 
off,  shall  inve^  the  same  in  other  good  land  se- 
cority,  and  receive  and  pay  over  to  B.  the  in- 
terest which  should  grow  doe  thereon.  C.  signed 
and  sealed  the  dera,  and  accepted  the  trust. 
The  $4000  were  paid  to  him,  bat  he  neglected 
to  invest  it  in  otner  real  security;  and  died, 
leaving  real  property  and  debts  greatlv  exceed- 
ing the  value  of^his  personal  estate.  A  bill  was 
filed  by  B.  and  D.,  her  husband,  against  the  ad- 
ministrator of  C,  for  an  account,  and  that  the 
$4000  may  be  decreed  to  be  a  specialty  debt 
due  by  the  intestate ;  and  invested  by  the  admi- 
nistrator in  real  security,  and  held  by  him  as 
trustee,  under  the  trusts,  in  the  deed  of  settle- 
ment. Decided,  that  the  deed  amounted  to  a 
covenant  of  C,  under  seal,  to  execute  the  trusts^ 
and  that  the  $4000  is  due  by  specialty,  and  to 


be  paid  bv  defendant  as  such,  although  there 
was  no  substantive  covenant,  by  his  intestate,  to 
execute  the  trusts.  Burton  and  Wtft  v.  Smitkj  4 
Wash.  C.  C.  R.  522. 

709.  In  this  oase^  there  was  no  necessity  to 
make  the  other  creditors  of  C.  parties  to  the  suit; 
nor  would  it  be  proper,  except  in  case  of  collu- 
sion with  the  executor  or  administrator.    Ibid, 


XXBTAKX. 

710.  If  a  mistake  exist,  not  in  the  instrument, 
which  is  intended  to  give  effect  to  an  agreement, 
but  in  the  agreement  itself,  and  is  clearly  proved 
to  have  been  the  result  of  ignorance  of  some 
material  fact ;  a  court  of  equity  will,  in  general, 
grant  relief,  according  to  the  nature  of  the  par- 
ticular case  in  which  it  is  sought.  Hunt  v.  Rom* 
manieTf  1  Peters,  13. 

711.  If  an  agreement  was  not  founded  on  a 
mistake  of  any  material  fact,  and  if  it  was  exe- 
cuted in  strict  conformity  with  itself,  it  would  be 
unprecedented  for  a  court  of  equity  to  decree 
another  security  to  be  given,  dirorent  from  that 
which  had  been  agreed  vapon;  or  to  treat  the 
case  as  if  such  other  security  had,  in  £act,  been 
agreed  upon  and  executed.    Ibid.  14. 

712.  A  mistake  arising  from  ienoranoe  ef  Jaw, 
is  not  a  ground  for  reforming  a  deed  founded  oa 
such  mistake;  except  in  sonose  few  cases^  asi. 
those  of  peculiar  ehametere.    Rid,  15. 

713.  It  seems  that  there  may  be  cases  in 
which  a  court  of  equity  will  relieve  against  a 

Sin  mistake,  arising  from  ignorance  of  law. 
t  where  parties,  wpon  deliberation  and  advice, 
reject  one  species  oiseeurity,  and  agree  to  select 
another,  under  a  misapprehension  of  the  law  as 
to  the  nature  of  the  seeuritv  thus  selected,  a 
court  of  equity  will  not,  on  the  ground  of  mis- 
apprehension, and  the  insufficiency  of  the  seen* 
nty,  in  consequence  of  a  subsequent  event  not 
foreseen,  direct  a  security,  of  a  different  charac- 
ter, to  be  given;  or  decree  that  to  be  donOp 
which  the  parties  suppose  would  have  been 
effecied  by  the  instrument,  which  was  finally 
agreed  upon.  The  court  would  be  much  less 
disposed  to  interfere  in  such  a  case,  in  favour  of 
a  particular  creditor,  against  the  general  creditors 
of^  an  insolvent  estate.    Ibid. 

714.  It  is  a  principle  of  equity  that,  wbeo  an 
instrument  is  drawn  and  executed,  which  pro- 
fesses, or  is  intended  to  carry  into  execution  an 
a|;reement,  whether  in  writing  or  by  parol,  pre* 
viously  entered  into ',  but  which,  by  mistake  of 
the  draftsman  either  in  hel  or  in  law,  does  not 
fulfil,  or  which  violates  the  manifest  intentioa 
of  the  parties  to  the  agreement ;  equity  will  eoiw 
rect  the  mistake,  so  as  to  produce  a  confcmnity 
of  the  iastrament  to  the  element.    Ibid. 

715.  A  mistake,  which  is  nothing  more  than  a 
misconoeption  of  the  law,  is  no  ground  for  relief 
in  e^ty.    Sim  v.  L^,  4  Wash.  C.  C.  R.  301. 

716.  Where  a  farm  is  sold  at  so  much  per 
acre,  if  the  quantity  be  mistaken  by  the  parties^ 
a  court  of  eouity  will  relieve  the  party  injured 
by  the  mistaxe.  In  such  case,  the  vendee  has 
a  right  to  take  the  farm  at  the  price  of  the  real 
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nnmber  of  acres,  and  to  have  compensation  for 
the  deficiency,  if  he  has  paid  the  consideration. 
Stehhins  v.  Eddy,  4  Mason^s  C.  C.  R.  414. 

717.  So  where  the  sale  is  for  a  gross  sum,  and 
there  is  a  positive  representation  of  the  quantity 
by  the  vendor.    Ihid. 

718.  But  it  may  be  otherwise,  if  the  statement 
of  the  quantity  be  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract ;  as  where 
the  contract  contains  the  words,  so  many  acres, 
"more  or  less,"  or  "containing  by  estimation," 
&c. :  for  in  such  cases  the  venaee  may  take 
upon  himself  the  risk  of  the  quantity.  But  if 
there  be  any  fraud,  or  wilful  misrepresentation 
of  the  quantity,  equity  will  afford  relief  in  these 
latter  cases,    ibia, 

719.  Mistakes  and  fraud  are  equally  relieva- 
ble  in  equity.  Dunlop  v.  Stetson,  4  Mason's  C. 
C.  R.  349. 

720.  The  plaintiff,  having  a  large  claim  against 
the  government  of  Portu^l,  appointed  the  de- 
fendant his  attorney,  "  with  power  irrevocable" 
to  demand  and  recover  the  same ;  and  on  the 
27th  January,  1832,  entered  into  an  agreement 
with  the  defendant,  to  allow  him  a  large  sum  as 
commissions,  on  his  agreeing  to  use  his  utmost 
efforts  for  the  recovery  thereof.  At  the  time 
this  agreement  was  made,  though  wholly  un- 
known to  both  parties,  the  government  of  Por- 
tugal, by  a  treaty  stipulation  dated  19th  January, 
1832,  had  allowed  and  liquidated  the  plaintiflPs 
claim,  so  that  nothing  further  remained  to  be 
done  in  the  premises.  Held,  that  this  was  a 
case  of  mutual  mistake,  |oinp  to  the  substance 
of  the  contract,  and  making  it  void,  or  voidable 
in  equity;  and  a  decree  was  accordingly  made, 
that  the  agreement  above  mentioned  be  delivered 
up  and  cancelled,  and  that  a  perpetual  injunction 
issue  to  prohibit  the  defendant  from  asserting  any 
title  at  law  or  equity  under  the  same.  Hammond 
T.  Allen,  2  Sumner's  C.  C.  R.  387. 

721.  In  such  a  case,  nothing  but  a  clear  and 
unequivocal  ratification  of  the  agreement,  after 
full  deliberation,  and  a  complete  review  of  all 
the  material  circumstances,  would  be  held  satis- 
factory by  a  court  of  equity.    Ibid. 

722.  A  mistake  of  facts,  going  to  the  essence 
of  a  contract,  avoids  it.    Ibid. 

723.  Where  a  deed  of  trust  is  executed  by  a 
debtor,  to  secure  a  debt  due  to  A.,  but  by  mis- 
take the  name  of  B.  is  inserted,  instead  of  that 
of  A.,  and  A.  files  his  bill,  praying  relief,  &c.,  a 
court  of  eauity,  if  the  mistake  is  clearly  estab- 
lished, will  decree  the  money  to  be  paid  in  the 
first  instance  to  A.  who  is  really  and  ultimately 
entitled  to  it.  M^CcdL  Smilie  If  Co,  v.  Harrison 
it  al.j  1  Brockenb.  C.  C.  R.  126. 

724.  In  such  a  case,  the  surviving  trustee, 
having  reconveyed  the  property,  under  a  decree 
of  a  court  of  chancery,  to  the  heirs  of  the  senior 
in  the  deed,  and  having  afterwards  died;  it  is 
not  necessary  that  the  representatives  of  the 
trustees  should  be  parties  to  the  suit.    Ibid, 

FBAUD. 

725.  If  a  suit  be  brought  to  set  aside  a  oon- 
veyanoe  obtained  by  fraud,  and  the  fraud  be 
clearly  proved^  the  conveyance  will  be  set  aside^ 


as  between  the  parties;  but  the  rights  of  third 
persons,  who  are  purchasers  without  notice  for 
a  valuaole  consideration,  cannot  be  disregarded. 
Fletcher  r.  Peck,  6  Cranch,  87,  133 ;  2  Cood.Rep. 
308. 

8.  Commissioners  and  Auditors  in  Chancerii, 

726.  A  commissioner,  in  proceeding  to  take 
an  account,  ex  parte,  on  the  defendants  failing 
to  appear,  adopts  a  course  of  very  Questionable 
propriety.  At  all  events,  the  defendants  would, 
on  motion,  be  allowed  to  repair  their  fault  in 
not  attending,  especially  if  their  non-attendance 
was  excusable.  Coatesj  Eo^z.,  t.  Must's  AdnCr,, 
1  Brockenb.  C.  C.  R.  529. 

727.  Virginia. — ^Where  a  chancery  suit  is  pend- 
ing against  an  administrator,  and  the  cause  hai 
been  referred  to  a  commissioner,  to  ascertain  the 
amount  due  by  the  administrator  to  the  estate 
of  his  intestate,  it  is  error  in  the  commissioner  to 
admit  an  administration  account  of  the  adminis- 
trator, which  has  beon  settled  before  another 
commissioner  in  the  (jounty,  under  the  directioa 
of  another  tribunal,  without  the  knowledge  or 
participation  of  the  complainant,  while  the  suit 
between  the  parties  was  pending  in  the  circuit 
court.  The  commissioner  should  require  vouehen 
for  each  item  of  such  account ;  anci  he  should  re- 
ject all  such  as  are  not  established  by  competent 
testimony.  Backhouse's  AdmW.  y,Jetts*  Ad.vCr,^ 
1  Brockenb.  C.  C.  R.  500. 

728.  Virginia. — ^There  is  no  presumptive  rule  in 
the  circuit  court,  forbidding  the  report  of  a  com- 
missioner to  be  considered  at  the  term  at  which 
it  is  made.  The  general  practice  has  been,  to 
allow  a  teport,  in  any  way  complex,  to  lie  for 
a  second  term,  for  consideration  or  exceptioo, 
on  the  motion  of  one  of  the  parties.  In  phin 
cases,  the  report  is  taken  up  at  the  first  tenn. 
Coatesj  Ex^x.,  v.  Muse's  Adm*r.,  1  Brockenb.  C.C. 
R.  529. 

729.  Virginia. — A  commissioner  in  the  circuit 
court,  to  whom  the  accounts  of  a  surviving  ad- 
ministrator were  referred,  adopted  the  report  of 
a  former  commissioner,  to  whom  all  the  accounts 
of  all  the  administrators  had  been  referred, 
made  many  years  before,  in  a  distinct  suit,  to 
which  some  of  the  parties  plaintiff  were  dif- 
ferent; and  which  report  did  not  appear  ever  to 
have  been  acted  on  or  approved  by  the  court  to 
which  it  was  made.  When  the  first  rsport  \tu 
made,  all  the  administrators  were  living,  hot 
they  nad  been  dead  long  before  the  accounts  of 
the  surviving  administrator  were  referred  in  tho 
second  suit,  and  the  ofifice  of  the  surviving  ad- 
ministrator, in  the  mean  time,  had  been  con- 
sumed by  fire,  and  many  of  his  papers  detroyed. 
Held,  that  vouchers  to  sustain  the  account,  io 
such  a  case,  will  not  be  required.  The  booksof 
the  administrator,  if  they  appear  to  have  been 
fairly  kept,  and  the  account  of  the  former  admi- 
nistrator founded  upon  them,  ought  to  be  received 
as  prima  facie  evidence,  subject  to  be  disproTed. 
so  far  as  either  party  can  disprove  them ;  or  to 
such  exceptions  as  either  party  can  sustain .  Xi^ 
derdde  v.  Robinson,  2  Brockenb.  C.  C.  R.  159. 

780.  The  practice  in  chancery  is,  for  the  oonit 
to  notice  only  those  errors  in  the  report  of  aodh 
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tors  which  appear  on  the  face  of  the  report,  or 
ire  express!^  set  down  in  the  exceptions;  and 
then  the  evidence .  on  which  the  items  were  al- 
lowed, most  appear  on  the  record.  ChamMde" 
]mt  r.  Decheneaux,  4  Cranch,  326 ;  2  Cond.  Kep. 
116. 

731.  The  report  of  auditors  appointed  by  con- 
sent of  parties,  in  a  suit  in  equity,  is  not  m  tlie 
oatare  of  an  avrard  by  arbitrators,  but  may  be 
set  aside  by  the  court ;  although  neither  fraud, 
comiption.  oartiality,  nor  gross  misconduct  on 
the  part  or  tne  auditors  be  shown.  Field  et  al,  v. 
Edhnd  et  d.,  6  Cranch,  8 ;  2  Cond.  Rep.  285. 

732.  The  term  '^  auditors.''  designates  agents 
or  officers  of  the  court,  who  examine  and  digest 
accoonts  for  the  decision  of  the  court ;  they  do 
not  decree,  but  prepare  materials  on  which  a  de- 
cree may  oe  made.    Ibid. 

733.  Without  expressly  revoking  an  order  of 
reference  to  auditors,  the  court  may  direct  an 
issae  for  the  purpose  of  ascertaining  facts.    Ibid, 

734.  A  court  of  equity  may  ascertain  facts 
themselves,  if  the  evidence  enables  them  to  do 
it;  or  may  refer  the  question  either  to  a  jury  or 
tu  auditors.    Ibid, 

735.  A  court  of  chancery  may  refer  an  ac- 
count generally,  and  on  the  return  of  the  report 
determine  such  questions  as  may  be  contested 
by  the  parties ;  or  it  may,  in  the  first  instance, 
decide  any  principle  which  the  evidence  of  the 
caase  may  suggest,  or  all  the  principles  on  which 
the  account  is  to  be  taken.    Ibid, 

736.  A  complex  and  intricate  account  is  an 
Qnfit  subject  for  examination  in  a  court^  and 
ought  alwa;^8  to  be  referred  to  a  commissioner, 
to  be  examined  by  him,  and  reported,  in  order  to 
a  final  decree.  To  such  a  report,  the  parties 
may  take  any  exceptions,  and  thus  bring  any 
Question  they  may  think  proper  before  the  court. 
Du  Bourg  de  St.  Colombe's  Heirs  v.  The  U,  S.,  7 
Peters,  625. 

737.  Where  no  exception  has  been  taken  to 
the  report  of  auditors,  tne  report,  at  the  hearing, 
is  liable  to  those  exceptions  only  which  appear 
on  its  face.  Hinuley  v.  Rosej  5  Cranch,  313;  2 
Cond.  Rep.  267. 

9«  Injunction, 

738.  Where  a  bill  was  filed  for  a  perpetual 
injanction,  on  judgments  obtained  on  certain  bills 
of  exchange  drawn  by  the  plaintiff,  and  nego- 
tiated to  the  defendant,  and  which  had  subse- 
qnently  passed  from  the  latter  into  the  hands  of 
third  persons,  by  whom  the  judgments  were 
obtained :  Heldy  that  the  injunction  could  not  be 
decreed  until  their  answers  had  come  in,  although 
the  bill  stated,  and  the  defendant  admitted  that 
he  had  paid  the.  judgments,  and  was  then  the 
only  person  interested  in  tnem,  because  such 
statement  and  admission  might  be  made  by  col- 
lofiion.  Marshdl  v.  Beverly,  5  Wheat.  313;  4 
Cond.  Rep.  660. 

739.  Where  the  defendant  is  restrained  by  an 
injunction,  from  using  money  in  his  possession, 
interest  will  not  be  decreed  against  him.  Osbom 
J.Bank  U.  5.,  9  Wheat.  738;  5  Cond.  Rep.  741. 

740.  An  injunction  will  be  granted  to  prevent 
the  franchise  of  a  corporation  from  being  de- 


stroyed, as  well  as  to  restrain  a  party  from  vio- 
lating it,  by  attempting  to  participate  in  its  ex- 
clusive privileges.    Ibtd, 

741.  In  general,  an  injunction  will  not  be  al- 
lowed, nor  a  decree  rendered  against  an  agent, 
where  the  principal  is  not  made  a  party  to  the 
suit.  But  if  the  principal  be  not  himself  subject 
to  the  jurisdiction  of  the  court,  (as  in  the  ease  of 
a  sovereign  state,)  the  rule  may  be  dispensed 
with.    Ibid, 

742.  A  court  of  equity  will  interpose  by  in- 
junction, to  prevent  the  transfer  of  a  specific 
thing,  which,  if  transferred,  will  be  irretrievably 
lost  to  the  owner ;  such  as  negotiable  securities 
and  stocks.    Ibid, 

743.  The  prohibition  in  the  fifth  section  of  the 
judicianr  act  of  March  2d,  1793,  ch.  167,  that 
writs  of'^  injunction  shall  not  be  granted,  without 
reasonable  notice  to  the  adverse  party,  or  his 
attorney,  extends  to  injunctions  granted  by  the 
supreme  court,  or  the  circuit  court,  as  well  as  to 
those  that  may  be  granted  by  a  single  jud^e ; 
but  a  shorter  notice  will  be  a  reasonable  notice, 
in  case  of  an  application  to  the  court,  than  would 
be  so  considered  in  most  cases  of  an  application 
to  a  single  judge.  Until  a  general  rule  shall  be 
established,  the  circumstances  of  each  case  may 
be  regarded.  New  York  v.  Connecticut,  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

744.  A  bill  was  filed  in  the  circuit  court  of 
Pennsylvania,  for  relief,  and  for  an  injunction  to 

Erevent  the  transfer  of  certain  stock  of  the  United 
tates.  The  counsel  who  filed  the  bill,  made 
affidavit  that  the  stock  stood  on  the  books  of  the 
treasury  in  the  name  of  the  defendants.  The 
court  granted  an  injunction.  On  a  motion  to 
dissolve  it,  for  want  of  an  affidavit  of  the  com- 
plainants^ the  court  said:  Although  the  usual 
practice  is  not  to  grant  an  injunction,  unless  on 
an  affidavit  of  the  complainants,  and  this  is  fre- 
quently, and  perhaps  generally,  the  mode  of 
proceeding ;  it  is  not  the  only  one.  Evidence  of 
the  facts,  stronger  than  the  affidavit  of  the  party, 
may  exist,  and  may  be  given  to  the  supreme 
court.  Sckermerhom  v.  lUEspinasse,  C.  C.  of 
Pennsylvania,  2  Dall.  360. 

745.  A  judgment  having  been  obtained  in  the 
circuit  court,  for  the  recovery  of  a  debt  which 
the  state  of  Georgia  claimed  as  confiscated,  and 
execution  issued  thereon ;  the  supreme  court 
issued  an  injunction  to  stay  the  money  in  the 
hands  of  the  marshal,  until  the  confiicting  claims 
could  be  decided.  Georgia  v.  Brailsford,  2  Dall. 
402;  1  Cond.  Rep.  3. 

746.  Where  the  state  had  a  remedy  at  law  for 
her  claim,  and  no  action  for  the  same  was  insti- 
tuted, the  injunction  will  be  dissolved.    Ibid, 

747.  If  the  complainants  in  the  circuit  court 
were  proved  to  be  the  regularly  appointed  com- 
mittee of  a  voluntary  society  of  Lutherans,  in 
actual  possession  of  a  lot  of  ground,  and  to  have 
been  acting  by  their  direction  to  prevent  a  dis- 
turbance of  that  possession ;  under  the  circum- 
stances of  this  case,  there  does  not  appear  to  be 
a  serious  objection  to  their  right  to  maintain  a 
suit  for  a  perpetual  injunction  a^inst  the  heira 
of  the  donor,  who  sought  to  regain  the  property, 
and  to  disturb  their  possession.    The  only  dim 
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cttlty  whieh  preseato  itoelf  upon  tke  questian, 
whether  the  oomplainatilfl  in  the  circuit  court 
have  shown,  in  themseWeS)  sufficient  authority 
to  maintain  their  suit,  is,  that  it  is  nat  evidenced 
by  any  formal  vote  or  writing.  If  it  were  ne- 
eesaary  to  decide  the  case  on  this  point,  under 
all  the  circumstances,  it  might  be  &iny  pre- 
sumed. But  this  is  not  necessary ;  because  this 
is  one  of  those  cases  in  which  certain  persons 
belonging  to  a  voluntary  society,  and  having  a 
common  interest,  may  sae  in  behalf  of  them- 
selves and  others,  having  the  like  interests,  as 
part  of  the  same  society,  for  purposes  common 
to  alJ,  and  beneficial  to  all.  B$tUty  et  <d.  v.  Kwrtz 
el  at.,  2  Peters,  584. 

748.  The  coosideiatioa  alleged  in  a  bill  for  an 
injunction,  for  the  promise  of  an  attorney  to  pro- 
ceed by  execution  against  the  drawer  of  the 
note,  and  laake  the  amount  of  the  same,  was 
the  relinquishment  of  a  defence  which  the  de- 
fendant at  the  time  cooeidered  legal  and  valid. 
B^  a  subsequent  judicial  decision,  it  was  deter- 
mined that  the  defence  would  not  have  been 
sostained.  The  court  said : — ^To  permit  this  de- 
cision to  have  a  retmspeotive  effect,  so  as  to 
annul  a  settlement  or  agreement  made  under  a 
different  state  of  thinj^  weald  be  sanctioning  a 
most  mischievous  principle.  7%e  Union  Bank 
9f  Georgetown  v.  Geary^  5  Peters,  99. 

749.  An  injunction  was  refused,  on  a  motion 
fior  an  injunction  to  prevent  the  execution  of  cer- 
tain acts  of  the  kgislatuie  of  Georgia,  in  the  ter- 
ritory of  the  Cherokee  nation  of  Itidians,  on  be- 
half of  the  Cherokee  nation :  they  claiming  to 
proceed  in  the  supreme  court  of  the  United 
States  as  a  foreign  state  against  the  state  of 
Georgia ;  under  the  provision  of  the  constitution 
of  the  United  States,  which  gives  to  the  court 
jurisdiction  in  controversies  in  which  a  state  of 
the  United  States,  or  the  citizens  thereof,  and  a 
foreign  state,  citizens  or  subjects  thereof,  are 
parties.  The  Cherokee  Nation  v.  State  of  Georgia^ 
5  Peters,  1. 

750.  A  bill  for  an  injunction  is  not  considered 
an  original  bill  between  the  same  parties,  as  at 
law  \  but  if  other  parties  are  made  in  the  bUl, 
and  different  interests  involved,  it  must  be  con- 
sidered, to  that  extent  at  least,  an  original  bill. 
Dttnn  V.  Clarkey  8  Peters,  1. 

751.  A.  filed  a  bill  in  the  circuit  court  lor  an 
injunction  to  prevent  the  sale  of  property  by  a 
trustee,  to  whom  it  bad  been  conveyed  to  secure 
the  payment  of  a  sum  of  money  borrowed  by 
him  at  usurious  interest.  The  money  borrowed 
had  not  been  repaid ;  and  the  bill  sought  no  dis- 
covery of  the  usury  from  the  defendant,  but 
averred  that  the  complainant  would  be  able  to 
prove  it  by  competent  testimony.  The  circuit 
court  dismissed  tne  bill.  Heldj  That  the  decree 
of  the  circuit  court  was  correct.  Stanley  v. 
Gadsby^  10  Peters,  521. 

752.  The  case  of  Stanley  v.  Gadsby  is  sub- 
stantially an  application  for  relief  from  usury  ] 
and  the  consequence  of  gmnting  the  injunction 
would  be  relief  upon  terms  at  variance  with  the 
rule  of  equity  so  tully  recognised  at  this  term  of 
the  court,  in  the  case  of  Brown  v.  Swann  et  al. ; 
that  he  who  seeks  the  aid  of  equity  to  be  de- 


livered from  usury,  most  do  equity  by  payiog 
the  principal  and  legal  interest  upon  the  mooej 
borrowed.  The  complainant  does  not  offer  to 
do  so  in  this  bill.  This  is  essential  to  erety 
such  application  in  a  court  of  equity:  first,  to 
give  the  court  jurisdiction ;  and  to  enable  the 
cfaaocellor,  if  he  thinks  proper  to  do  so,  to  re- 
quire the  pajinent  of  principal  and  interest  be* 
tore  the  hearinsf  of  the  cause.  The  relief  sought 
in  such  cases,  is  an  exemption  from  the  ill^il 
usury.  The  whole  inquiry  on  the  hearing  is  to 
establish  that  fact,  and  to  give  relief  to  im  ei* 
tent.  Whenever  a  complainant  does  not  comply 
with  the  rule,  by  averrmg  in  his  bill  his  readi- 
ness or  willingness  to  pay  principal  and  interest, 
he  can  have  no  standing  in  a  court  of  equitj. 
Ikid. 

753.  The  attorney  of  the  plaiotifis,  in  » 
action  on  a  promissory  note,  agreed  with  the 
defendant,  wnose  intestate  was  endorser  of  ihe 
note,  that  if  he  would  confess  judgment,  ud 
not  dispute  her  liability  upon  the  note,  he,  the 
attorney,  would  immediately  proceed  by  exeei* 
tion  to  make  the  amount  from  the  drawer  of  the 
note,  the  principal  debtor,  who,  he  assured  her, 
had  sufficient  property  to  satisfy  the  fame. 
Upon  the  faith  of  this  promise,  she  did  coofesi 
the  judgment.  Heldj  that  this  agreement  fell 
withm  tne  scope  of  the  general  authoritv  of  the 
attorney  and  was  binding  on  the  plaintiffs  in  the 
suit.  Tne  plaintiffs  in  the  suit  having  failed  to 
proceed  by  execution  against  the  drawer  of  the 
note,  and  having  suffered  him  to  remoTe  vith 
his  property  out  of  the  reach  of  process  of  exe> 
cution,  the  circuit  court,  on  a  bill  filed,  perpe- 
tually enjoined  proceedings,  on  the  jodgment 
confessecf  by  the  administratrix  of  the  endorser; 
and  the  decree  of  the  circuit  court  was,  od  ap- 
peal, affirmed  by  the  supreme  court.  Union  Bw 
of  Georgetown  v.  Geary^  5  Peters,  99. 

754.  In  a  suit  by  sundry  creditors  against  the 
estate  of  their  debtor,  after  great  delays,  resoit- 
ing  from  the  number  of  parties,  and  the  oors- 
plexity  of  the  case,  a  decree  was  rendered,  eats- 
blishing  several  of  the  claims,  and  adjo^iog 
their  priorities.  The  administrator  de  bonis  doo 
of  the  debtor,  at  the  date  of  the  decree,  was  also 
executor  of  a  former  administrator  of  the  estate, 
and  claimed  a  large  balance  to  be  doe  to  the 
estate  of  his  testator,  from  the  estate  of  his  io- 
testate,  on  his  administration  acconnt.  The 
commissioner  made  a  favourable  report  on  this 
claim,  but  the  proper  parties  not  being  befoie 
the  court,  no  decision  was  made  on  its  validity. 
The  decree  referred  to,  added :— "  And  the  cooit, 
without  deciding  that  there  is,  at  this  time,  as- 
sets of  the  estate  of"  the  debtor,  ''in  the  hands 
of  the  administrator  de  bonis  non,  or  on  tbe 
claim  of'  the  administrator,  &c.,  "to  retain  oat 
of  the  assets  in  his  hands,  the  balance  be  claifltf 
to  be  due,  &c.,  to  his  testator,  doth  decree,  kc^ 
that  the  said  administrator,  &c.,  out  of  anyas^|> 
in  his  hands,  or  to  come  to  his  hands,  applicaU^ 
to  the  claims  hereby  established ;  and  the  t^ 
ceiver  of  sundry  effects  and  securities,  &c., « 
the  debtor's  estate,  &c.,  pay,  &c."  Under  IW 
decree,  the  receiver,  without  authority  fionw 
administrator  de  bonis  non,  transferred  aoat 
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Kcarities  for  money  due  to  the  estate  of  the 
debtor,  to  the  agent  of  one  of  the  plaintiff's  cre- 
dilora.  To  prevent  the  remittance  of  the  money 
secured  by  these  bonds,  beyond  the  jarisdtction 
of  tbecoart,  until  the  debt  (which,  if  established, 
vould  be  of  the  highest  dignity)  due  to  the 
estate  of  the  former  administrator  should  be 
established,  the  legatees  of  that  former  admi- 
nistrator obtained  an  injunction.  On  the  motion 
to  dissolve  this  injunction:  HbU^  1.  That  it  was 
immaterial  whether  the  decree  under  which  the 
receiver  acted  was  final  or  not.  The  object  and 
end  of  the  iojunctioa  was,  not  to  alter  or  nKxiify 
the  decree,  but  to  secure  the  execution  of  that 
decree  according  to  a  sound  construction  of  its 
import,  and  to  prevent  its  violatioo  under  the  sem- 
blance of  being  carried  into  execution.  2.  The 
decree  only  ascertained  the  amount  and  priori- 
ties of  the  debt  respectively,  without  averring 
issetS)  or  directing  payment,  leaving  it  to  the 
administrator  to  determine  on  the  applicability 
of  the  assets ;  and  the  receiver,  being  subordi- 
nate to  the  administrator,  had  no  right  to  apply 
the  asvsets,  unless  authorized  by  him  to  do  so. 
The  motion  to  dissolve  was  continued.  Gretn  et 
d.  V.  Hanherrxfs  Ex^n,  tt  ol.,  2  Brockenb.  403. 

755.  A  bill  for  an  injunction  to  stay  proceed- 
ings \i\  a  sQit  at  law,  accompanied  with  tne  usual 
affidavit,  was  filed  in  1816  against  the  defend- 
ant, a  Hong  merchant  at  C^ton.  The  court 
ordered  that  the  service  of  the  subpcena  on  the 
defendant's  attorney  in  the  action  at  law^  should 
be  deemed  sufficient,  and  the  injunction  was 
granted ;  after  five  years,  a  motion  was  made  to 
dissolve  the  injanction  absolutely,  without  an 
answer.  Hdd^  that  the  motion  was  unprece- 
dented. If  the  injunction  be  granted  until  fur- 
ther answer  and  further  order^  which  is  the  usual 
form,  it  is  never  dissolved  until  the  answer  comes 
in,  even  although  the  defendant  should  live 
abroad.  /Jeorf  v.  Can5egua^  4  Wash.  C.  C.  R.  174. 
7^6.  An  amendment  of  a  bill  upon  which  an 
injunction  had  been  granted  before  answer  filed, 
particularly  if  filed  a  short  time  after  filing  the 
original  bill,  will  not  affect  the  injunction  granted 
on  the  original  bill.   Ibid. 

757.  Where  the  injunction  is  continued  to  the 
bearing,  the  court  will  not  dissolve  it,  if  it  ap- 
pears that  the  plaintiff  has  been  guilty  of  inten- 
tional delay  in  prosecuting  the  cause.  Because 
It  would  be  most  unreasonable  to  apply  this  rule 
to  a  case  where  the  defendant  resided  abroad, 
beyond  the  reach  of  the  process  of  the  court, 
otherwise  than  as  he  may  be  affected  by  the 
service  of  it  upon  his  attorney  at  law,  under  a 
special  order  of  the  court.  The  bill  had  remained 
unanswered  for  five  years  since  it  was  filed,  and 
four  years  since  the  order  of  the  court  that  ser- 
vice of  the  subpoena  upon  the  attorney  at  law 
should  be  deemed  sufficient.  It  was  further 
proved,  that  copies  of  the  bill  had  been  for- 
warded to  the  defendant  at  Canton,  not  only  by 
his  attorney  at  law,  but  by  the  plaintiff  in  equity, 
and  that  sufficient  time  had  elapsed  since,  for 
his  answer  to-  have  been  transmitted  to  this 
court.  But^  as  it  did  not  appear  that  an  appear- 
ance has  been  entered  by  tnat  attorney,  or  that 
ft  pro  forma  attachment  has  been  served  upon 


him.  it  would  be  irregular  to  take  the  bill  pro 
conieseo.   Ihid, 

758.  The  answer  in  chancery  of  a  corporate 
body,  under  its  common  seal,  denying  the  equity 
of  the  bill,  is  sufficient  to  warrant  a  denial  of  an 
injunction,  or  to  dissolve  it  if  granted.  Haieht  r 
2ne  Proprietors  of  the  Morris  Aqueduct^  4  Wash 
C.  C.  R.  60». 

769.  A  perpetual  injunction  was  granted,  in 
order  to  stay  proceedings  on  a  judgment  at  law 
obtained  in  a  suit  instituted  in  the  name  of  a 
person  not  interested,  whose  name  was  used 
only  for  the  purpose  of  preventing  a  defence 
which  the  detenclant  had  against  the  real  plain- 
tiff in  interest.  GreenUafv.  maker  et  al.j  2  Wash. 

1/.  \/*  11.  wVO. 

760.  A  state  court  has  no  authority  to  enjoin 
a  judgment  in  a  circuit  court  of  the  United 
States.  M'Keen  v.  Voorheesj  7  Cranch,  279 ;  2 
Cond.  Rep.  492. 

761.  By  the  provisions  of  the  act  of  the  legis- 
lature of  New  Jersey,  authorizing  the  construc- 
tion of  the  Camden  and  Amboy  rail-road,  cer- 
tain acts  were  to  be  done  by  the  company  who 
were  authorized  to  make  the  road,  before  they 
could  enter  upon  the  lands  of  individuals,  and 
appropriate  such  parts  of  the  same  as  might  be 
necessary  for  the  road.  Before  these  were  done, 
according  to  law,  the  agents  of  the  company 
entered  on  the  land  of  the  complainant,  and  com- 
menced the  making  of  the  rail-road  through  the 
same.  He  applied  to  the  circuit  court  of  the 
United  States  of  New  Jersey,  for  an  injunction. 
Mr.  Jnstice  Baldwin  said : — "The  injury  stated 
by  the  complainant,  as  impending  over  his  pro- 
perty, is  its  permanent  occupation  and  appropria- 
tion to  a  continuing  public  use,  which  required 
the  divestiture  of  his  whole  right,  its  transfer  to 
the  company  in  full  property,  and  his  inheritance 
to  be  destroyed  as  effectively  as  if  he  had  never 
been  its  proprietor.  No  damages  can  restore 
him  to  his  former  condition ;  its  value  to  him  is 
not  money,  which  money  can  replace,  nor  can 
there  be  any  specific  compensation  or  equiva- 
lent ;  his  damages  are  not  pecuniary ;  his  objects 
in  making  his  establishment  were  not  profit,  but 
repose,  seclusion,  and  a  resting-place  for  him- 
self and  family.  If  these  objects  are  about  to 
be  defeated,  if  his  rights  of  property  are  about 
to  be  destroyed  without  the  authority  of  law,  or 
if  lawless  danger  impends  over  them  by  persons 
acting  under  colour  of  law,  when  the  law  gives 
them  no  power,  or  when  it  is  abuaed,  misap- 
plied, exceeded,  or  not  strictly  pursued,  and  the 
act  impending  would  subject  the  party  com- 
mitting it  to  damages  in  a  court  ot  law  for  a 
trespass,  a  court  of  equity  will  enjoin  its  com- 
mission. Bonaparte  v.  The  Camden  and  Amboy 
Rail-Road  Company j  1  Baldwin's  C.  C.  R.  231. 

762.  A  sale  of  land  was  made  under  a  de- 
cree of  a  court  of  chancery,  by  commissionera 
appointed  for  that  purpose.  The  tract  was  com- 
posed of  three  contiguous  tracts,  purchased  by 
the  defendant's  intestate,  of  three  different  in- 
dividuals. The  commissionera  exhibited  the 
title-papere  at  the  sale,  expressing  a  certain 

3uantity.  and  sold  the  lands,  as  directed  by  the 
ecree,  oy  the  acre ;  undertaking,  however,  nei« 
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ther  for  quantity  nor  title;  declaring  that  the 
purchaser  must  buy  at  his  own  risk.  A  judg- 
ment was  obtained  against  the  purchasers  on 
their  bond ;  and  they  came  into  equity  to  enjoin 
this  judgment,  on  the  ground  that  the  defendant's 
intestate  was  not  entitled  to,  nor  ever  in  posses- 
sion of  a  single  acre,  under  one  of  the  three 
deeds :  that  a  certain  portion  of  another  tract 
bad  been  surrendered  by  the  representatives, 
previous  to  the  sale  in  an  adjustment  of  boun- 
dary 'j  and  that  the  third  tract  was  also  deficient. 
Held^  that  the  judgment  for  the  purchase-money 
ought  to  be  enjoined  to  the  extent  of  the  defi- 
ciency of  the  land.  Strodes  v.  Patton  et  aLj  1 
Brockenb.  C.  C.  R.  228. 

763.  An  injunction  was  granted,  to  restrain  a 
party  from  recovering  the  balance  of  the  consi- 
deration-money due  for  the  purchase  of  land,  to 
which  the  grantor's  title  had  proved  defective. 
Thomas  v.  Perry,  Peters'  C.  C.  R.  49. 

764.  A  judge  of  the  supreme  court  of  the 
United  Slates  may,  in  vacation,  allow  a  writ  of 
injunction,  in  those  cases  only  where  it  may  be 
granted  by  the  supreme  or  a  circuit  court.  Li- 
vingston el  d.  V.  Van  Ingen  et  a/.,  4  Hall's  Am.  Law 
Jour.  56. 

765.  The  supreme  court  refused  an  injunction 
to  parties  claiming  lands  in  dispute  between 
New  York  and  Connecticut,  as  a  decision;  those 
claims  could  not  affect  the  question  of  sovereignty 
between  those  states.  New  York  v.  Connecticut, 
4  Dall.  1 ;  1  Cond.  Rep.  203. 

766.  VVhere  suits  are  pending,  by  parties 
claiming  under  the  grants  of  one  state,  against 
parties  claiming  the  same  lands  under  the  grants 
of  another  state,  the  states  themselves  are  not 
interested  in  the  decision  of  those  suits,  and  an 
injunction  ought  not  to  issue  on  application  of 
one  of  them.     Ibid.  3,  6. 

767.  A  bond  executed  in  pursuance  of  articles 
of  agreement,  may,  in  equity,  be  restrained  by 
those  articles.  Finley  v.  Lynn,  6  Cranch,  238  : 
2  Cond.  Rep.  368. 

768.  It  is  no  objection  to  an  injunction,  that 
the  defendant  acts  under  the  authority  of  a  law, 
if  he  exceeds  or  abuses  his  power,  or  if  the  law 
is  unconstitutional.  But  it  will  not  be. granted 
if  there  is  a  reasonable  doubt  of  the  validity  of 
the  law,  or  the  proper  exercise  of  the  power  it 
confers ;  nor  where  there  is  a  discretionary  power 
given  and  exercised  with  judgment,  and  within 
the  line  prescribed.  A  party  complaining  will 
be  referred  to  bin  remedy  at  law,  or  the  special 
tribunal  created  by  the  law  which  gives  the  au- 
thority to  do  the  act.  Bonaparte  v.  Tlie  Camden 
and  Amboy  Rail- Road  Co.j  1  Baldwin's  C.  C.  R. 
218. 

769.  Under  a  charter  to  construct  a  rail-road 
from  Camden  to  Amboy,  with  liberty  to  make  a 
lateral  road  to  Borden  town,  and  no  route  desig- 
nated between  Camden  and  Amboy,  an  injunc- 
tion will  not  be  granted,  merely  because  the 
main  road  goes  through  Bordentown.  The  cor- 
poration must  confine  themselves  to  the  route 
prescribed ;  but  if  there  is  a  discretion  which  is 
not  clearly  abused,  the  court  will  not  interfere 
by  an  injunction.    Ibid.  227. 

770.  If  the  corporation  has  encroached  on 


any  public  right  at  Bordentown,  or  usurped  a 
francnise  at  a  place  not  authorized  by  the  char- 
ter, it  is  a  proper  case  for  the  state  to  interfere 
by  indictment,  or  ^uo  warranto  in  a  slate  ooort. 
But  an  individual  is  not  entitled  to  an  injuoctioa 
against  the  taking  his  land  for  the  road,  if  by 
any  reasonable  construction  of  the  charter,  toere 
is  a  power  to  locate  the  road  through  it.    Ibid. 

771.  Where  the  charter  authorizes  an  entry  on 
land,  for  the  purpose  of  locating  the  road,  aod 
directs  the  location  to  be  made,  and  a  survey  of 
the  route  of  the  road  to  be  deposited  in  the  office 
of  the  secretary  of  state ;  and  where  the  loca- 
tion is  determined  on,  and  the  survey  so  depo- 
sited: the  corporation  may  take  possession  of 
such  land,  use  and  occupy  it  for  the  constroction 
of  the  road.  The  location  and  deposit  of  the 
survey,  are  conditions  precedent  to  their  author- 
ity to  enter  for  the  purpose  of  constructing;  and 
their  entry,  for  sucn  purpose,  is  a  proper  subject 
for  an  injunction,  if  the  condition  is  not  per- 
formed. An  entry  on  private  property,  for  the 
mere  purpose  of  locating  a  road,  is  not  taking  it 
This  power  may  be  given  by  law  without  com- 
pensation, other  than  for  any  injury  done  to  it, 
as  the  rignt  remains  in  the  owner.  But  where 
the  divestiture  of  the  owner's  right  is  claimed, 
and  its  transfer  is  necessary  for  public  use,  by  a 
permanent  appropriation  of  the  soil,  compensa- 
tion must  be  made.    Ibid, 

772.  A  law  which  directs  the  taking  private 
property  for  public  use,  is  not  void  because  it 
contains  no  provisions  for  compensation,  or  ihe 
mode  of  ascertaining  it ;  the  law  is  valid  if  thii 
is  done  by  a  subsequent  law.  But  the  execution 
of  the  law  will  be  enjoined,  until  such  provision 
is  made  by  law,  and  the  compensation  paid. 
Ibid. 

773.  The  payment  must  be  simultaneous  with 
the  disseisin  of  the  owner,  and  the  appropriation 
of  his  property.  The  owner  must  not  be  put  to 
his  remedy.  But,  semble:  If  the  compen»tioa 
is  ascertained,  its  payment  certain,  the  security 
undoubted,  and  the  means  of  collection  sum- 
mary, the  construction  of  the  road  may  be  begun 
before  actual  payment.    Ibid. 

774.  If  an  owner  stands  by,  and  knowin^j 
suffers  an  innocent  person  to  be  misled  by  his 
silence,  and  to  purchase  his  property  withont 
giving  him  notice  of  his  title,  a  court  of  equity 
will  treat  it  as  a  fraud  upon  the  purchaser,  and 
grant  an  injunction  against  the  future  assertion 
of  that  title  by  the  owner.  The  Brig  Sarah  Ann^ 
2  Sumner's  C.  C.  R.  206. 

775.  Notice  of  a  motion  to  dissolve  an  iDjon^ 
tion  must  be  given,  unless  the  cause  has  been 
set  down  for  hearing  on  the  motion,  in  a  reasoo- 
able  time  before  the  motion  is  made.  WiU»s 
V.  Jordan,  3  Wash.  C.  C.  R.  226. 

776.  where  a  suit  is  pending  at  law,  acoart 
of  equity  will  not  grant  an  injunction  on  the  ap- 
plication of  the  defendant,  unless  the  p*rty, 
praying  relief,  will  confess  judgment  at  lav. 
Mathews  v.  Douglassj  1  Cooke,  136. 

777.  On  a  rule  to  show  cause  why  an  injunc- 
tion to  stay  waste  should  not  be  granted,  and 
why  service  of  the  subpoena  upon  the  attornfy 
of  the  defendant,  in  a  suit  depending  agalnsi  the 
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defendant  for  slandering  his  title  to  the  lancL 
mentioned  in  the  bill,  shoold  not  be  considered 
18  a  Bemce,  the  court  said:  —  If  a  iudgmBnt 
at  law  be  obtained,  the  service  of  a  subpOBoa  on 
the  attorney  of  the  plaintiff,  he  being  absent 
from  the  state,  will  be  deemed  good,  where  the 
Bobject  in  controversy  is  the  same  with  the  mat- 
ter in  the  suit  for  which  the  judgment  was  ren- 
dered.  Hitner  v.  Suckley,  2  Wash.  C.  C.  R.  465. 

10.  Decree, 

778.  A  complainant  in  equity  cannot  obtain  a 
decree  for  more  than  he  has  asked  in  his  bill. 
Smnu  V.  Guthriej  9  Gnuich,  19  j  3  Cond.  Rep. 
237. 

779.  There  is  no  difference  in  respect  to  the 
oonclasireness  of  a  judgment  at  law,  and  of  a 
decree  in  chancery.  Both  are  conclusive  as  to 
the  facts  directly  in  controversy.  Hopkins  v. 
Lee,  6  Wheat.  109 ;  5  Cond.  Rep.  23. 

780.  A  decree  cannot  be  pronounced,  on  the 
testimony  of  a  single  witness,  unaccompanied 
by  corroborating  circumstances,  against  a  posi- 
tive denial  by  the  defendant  of  any  matter  di- 
rectly charged  by  the  bill,  in  the  defendant's 
answer,  or  answer  in  support  of  his  plea.  Hughes 
T.  Blake,  6  Wheat.  453 ;  5  Cond.  Rep.  136. 

781.  The  decree  must  conform  to  the  allega- 
tions in  the  pleadings,  as  well  as  the  proofs  in 
the  cause.  Crocket  v.  Xee,  7  Wheat.  522;  5 
Cond.  Rep.  333. 

782.  A  decree  is  binding  and  conclusive,  with 
respect  to  the  subject-matter  on  which  it  acts; 
bat  it  does  not  affect  the  rights  of  third  persons, 
who  were  not  parties  to  the  cause  in  which  the 
decree  was  rendered.  M^Call,  Smilie,  and  Co.f 
V,  Harrison  et  al.j  1  Brockenb.  C.  C.  R.  126. 

783.  A  decree  of  a  court  of  chancery  is  erro- 
neocs,  which,  after  ordering  certain  acts  to  be 
done,  to  enable  a  party  to  execute  certain  duties 
assigned  to  him,  dismisses  the  bill :  as  it  puts  the 
caase  out  of  court,  and  renders  the  decree  in- 
edectual ;  and  it  is  no  answer  to  this  objection, 
that  it  appears  by  the  record  in  the  case,  that 
the  acts  ordered  to  be  done  have  been  performed, 
since  the  error  is  in  the  decree  itself,  and  not 
in  its  execution.  Gretideaf  v.  Queen.  1  Peters, 
148. 

784.  The  decree  of  the  circuit  court  directed 
two  of  the  defendants,  in  whom  was  the  legal 
title  to  the  lot  of  groun<)  claimed  by  the  plaintiff 
in  the  bill,  to  convey  the  same,  and  awarded 
costs,  generally,  against  all  the  defendants.  All 
the  defendants  appealed  together  to  the  supreme 
court,  some  of  "whom  held  the  legal  title  to  the 
lot,  and  all  the  defendants  had  an  interest  in  de- 
fending this  title,  standing,  as  they  did,  in  the 
relation  of  vendors  and  warrantees,  and  vendees. 
Although  the  defendants,  against  whom  there  is 
a  decree  for  costs  only,  could  not  appeal  from 
this  decree  for  costs,  yet,  the  reversal  of  the  de- 
cree of  the  circuit  court  was  made  general  as  to 
all  of  the  appellants,  and  the  whole  case  opened. 
Finlay  v.  Hinde  and  Wife,  1  Peters,  247.  . 

785.  A  decree  perpetuating  an  injunction, 
leaving  some  matters  of  account  open  for  further 
consideration,  is  not  a  final  decree.  Brown  v. 
Stnmn,  9  Peters,  1. 

Vol.  I.— 29 


786.  There  is  no  difference  between  a  person 
who,  on  account  of  his  residence  beyond  the 
seas,  cannot  be  made  answerable  to  the  process 
of  tne  court,  and  one  who,  by  the  laws  of  the 
United  States,  cannot  be  brought  into  court ;  and 
whenever,  in  the  former  case,  a  person  so  cir- 
cumstanced need  not  be  made  a  party,  he  need 
not  be  made  a  party  in  the  latter  case.    Ibid. 

787.  Care  wul  be  taken  by  the  court  not  to 
make  a  decree  which  will  affect  the  person  who 
is  not  party  to  the  suit.  Joy  et  d,  v.  Wirtz,  1 
Wash.  C.  C.  R.  417. 

788.  A  bill  being  for  a  balance  of  an  account, 
taken  pro  confesso,  the  account  must  be  referrea 
to  the  master.   The  decree  is  always  nisi.  Ibid. 

789.  If  the  bill  were  taken  pro  confesso,  at 
one  session  of  the  circuit  court,  and  service  of 
the  decree  were  made  and  returned  at  the  same 
session,  it  may  be  made  absolute  at  the  following 
session ;  otherwise  it  cannot  be  made  absolute 
until  the  third  session  of  the  court.  Pendleton 
V.  Evan^s  ExWs.^  4  Wash.  C.  C.  R.  391. 

790.  To  entitle  the  plaintiff  to  take  the  bill 
pro  confesso,  on  account  of  an  answer  not  being 
filed  within  three  months  after  the  day  of  appear- 
ance and  bill  filed,  the  defendant  should  nave 
been  ruled  to  answer,  and  the  cause  should  be 
set  down.    Ibid. 

791.  A  decree  which  purports  to  divest  the 
legal  title  from  one  in  whom  it  is  not  vested,  can 
have  no  effect  on  the  title.  Lessee  of  Harmer^s 
Heirs  v.  GwynnCj  1  Ml^ean's  C.  C.  R.  48. 

792.  The  regularity  of  a  decree,  when  ex- 
amined collaterally,  cannot  be  inquired  into. 
Carrington^s  Heirs  v.  Brents  et  al.,  1  McLean's 
C.  C.  R.  175. 

793.  A  decree  in  Virginia  for  the  conveyance 
of  land  in  Kentucky,  cannot  operate  on  the  title. 
Ibid. 

794.  Nor  does  a  decree  for  the  title  to  land  in 
Ohio,  by  a  court  in  Kentucky,  though  a  convey- 
ance be  executed  by  a  commission,  under  the 
statute  of  that  state,  give  a  title.  Watts  et  a/,  v. 
Waddle  et  al.j  1  M'Lean's  C.  C.  R.  204. 

11.  Bill  of  Review. 

795.  Although  biUs  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  con- 
gress, yet  a  court  of  ecjuity  will  adopt  a  rule,  by 
analogy  to  the  provisions  of  such  statutes. 
Thomas  y.  Harvie^s  Heirs,  10  Wheat.  150;  6 
Cond.  Rep.  44. 

796.  Appeals  in  equity  cases  being  limited  by 
the  twenty -second  section  of  the  judiciary  act 
of  September  24, 1789,  ch.  20,  and  by  the  second 
section  of  the  act  of  March  3d,  1803,  ch.  353.  to 
the  period  of  five  years  after  the  decree,  a  oill 
of  review  will  be  considered  as  comprehended 
within  the  equity  of  the  provision.    Ibid. 

797.  It  is  within  the  discretion  of  the  court  to 
permit  the  filing  of  the  bill  of  review  after  this 
period,  when  it  is  founded  upon  matter  discovered 
since  the  decree,  when  it  appears  that  the  plain- 
tiff is  aggrieved  by  the  decree  on  account  of  the 
error  assigned.    Ibid. 

798.  The  Bank  of  the  United  States  and  others, 
under  the  authority  of  the  act  of  the  legislature 
of  Maryland,  passed  in  the  year  1785,  entitled 
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aa  act  for  enlarging  the  powers  of  the  "high 
court  of  chancery j"  under  which  the  real  estates 
of  persons  descending  to  minors,  and  persons 
Don  compos  mentis,  were  authorized  to  be  sold 
for  the  debts  of  the  ancestor,  proceeded  against 
the  real  estate  of  A.  R.,  for  debts  due  by  him : 
and  in  1826.  the  estate  was  sold  by  a  decree  of 
the  circuit  court  of  the  District  of  Columbia,  ex- 
ercising chancery  jurisdiction.  Afterwards,  in 
1828,  some  of  the  infant  heirs  of  A.  JR.,  by  their 
next  friend,  filed  a  bill  of  review  against  the  ad- 
ministrator of  A.  R.,  the  purchaser  of  his  real 
estate,  and  others,  stating  various  errors  in  the 
original  suit,  and  in  the  decree  of  the  court,  and 
prayed  that  the  same  should  be  reversed.  Held^ 
that  a  bill  of  review  can  be  sustained  in  the 
case.  Bank  of  the  United  States  ▼.  Ritchie  et  a/., 
8  Peters,  128. 

799.  From  the  language  of  the  fifth  section 
of  the  act,  some  doubt  was  entertained  whether 
the  act  conferred  a  personal  power  on  the  chan- 
cellor, or  was  to  be  construed  as  an  extension 
of  the  jurisdiction  of  the  cc*url.  If  the  former, 
it  was  supposed  that  a  bill  of  review  would  not 
lie  to  a  decree  made  in  execution  of  the  power. 
On  inquiry,  however,  the  supreme  court  were 
satisfied,  that  in  Maryland,  the  act  has  been  con- 
strued as  an  enlargement  of  jurisdiction,  and 
that  decrees  for  selling  the  lands  of  minors  and 
lunatics,  in  the  cases  prescribed  by  it,  have  been 
treated  oy  the  court  of  ai)peals  of  that  state,  as 
the  exercise  of  other  equity  powers.    Ibid. 

800.  The  principle  is  unquestionable,  that  all 
the  parties  to  the  original  decree  ou^hl  to  join  in 
the  bill  of  review.  Bank  of  the  United  States  v. 
White  et  al.,  8  Peters,  262. 

801.  Every  bill  of  review  must  contain  an 
allegation  that  the  matter  of  fact  on  which  it  is 
founded,  is  new ;  the  allegation  is  traversable  by 
plea  or  answer,  and  the  fact  must  be  proved,  if 
not  admitted  at  the  hearing.  Dexter  v.  Arnold j 
5  Mason's  C.  C.  R.  309. 

802.  A  bill  of  review  lies  in  England,  only 
when  the  decree  has  been  enrolled  under  the 
great  seal  in  chancery.  If  it  has  not  been  so 
enrolled,  then,  for  error  of  law  apparent  upon 
the  decree,  the  remedy  is  by  petition  for  a  re- 
hearing. Tt  lies  for  matter  of  error  apparent  on 
the  face  of  the  record.    Ibid. 

803.  The  error  must  appear  on  the  decree  and 
pleadings  j  for  the  evidence  in  the  case  at  large 
cannot  be  examined,  to  ascertain  whether  the 
court  misstated  or  misunderstood  the  fact.   Ibid, 

804.  A  bill  of  review  also  lies  for  newly  dis- 
covered evidence  material  to  the  issue,  if  such 
evidence  was  not  known  until  after  the  period 
in  which  it  could  be  used  in  the  cause.    Ibid. 

805.  Query,  If  such  newly  discovered  evi- 
dence must  not  be  some  written  paper  or  evi- 
dence ?    Ibid. 

806.  Query^  If  newly  discovered  testimony  of 
witnesses,  going  to  confirm  or  to  contradict  the 
original  testimony,  is  admissible  ?     Ibid. 

807.  No  bill  of  review  will  lie.  if  the  newly 
discovered  evidence  could  have  oeen  obtained, 
by  reasonable  diligence,  before  the  original  hear- 
ing.   Ibid. 

808.  Query;  Whether  a  bill  of  review  lies 


upon  new  ^tatter  not  in  isaae  in  the  origiaii 
cause,  but  which  shows  the  decree  errooeoos 
Ibid. 

80d.  A  bill  of  review  does  not  lie  where  the 
party  seeks  to  set  out  a  new  title,  and  not  to  sop- 
port  the  title  in  the  original  cause.  It  lies  for 
the  party  who  obtained  the  original  decree  in 
his  own  favour,  if  the  original  decree  was  iujo- 
rious  to  him  4    Ibid^ 

810.  All  decrees  in  the  courts  of  the  Uoiled 
States  are  deemed  to  be  enrolled  at  the  term  io 
which  they  were  passed.  If  the  decree  be  not 
enrolled,  a  bill,  in  the  nature  of  a  bill  of  review, 
and  not  strictly  a  hill  of  review  for  newly  diso^ 
vered  evidence,  will  lie.    Ibid. 

811.  The  granting  of  a  bill  of  review  for 
newly  discovered  evidence  is  matter  of  discre- 
tion, and  must  be  brought  forward  by  petitioQ  to 
the  court.  Such  a  petition  must  describe  tke 
new  evidence  distinctly  and  specifically;  aod 
when  discovered,  its  bearing  on  the  decree.  It 
is  not  sufllcient  to  state  that  the  petitioner  ex- 
pects to  prove  certain  acts.  He  must  state  the 
exact  evidence  to  establish  them.    Ibid. 

812.  On  the  hearing  of  such  a  petition,  affidsr 
vjts  may  be  admitted  on  each  side,  if  necessuy 
to  explain  the  nature  of  the  evidence.    Ibid. 

813.  Upon  a  bill  of  review  for  newly  disco- 
vered evidence,  the  other  party  may  oontravert, 
bv  plea  or  answer,  that  it  is  newly  discovered. 

814.  Under  the  provisions  of  an  act  of  cod- 
gross,  passed  the  26th 'Ma^r,  1824.  prooeediitgi 
were  instituted  in  the  superior  court  of  the  ter- 
ritory of  Arkansas,  by  which  a  confirmation  irsi 
claimed  of  a  grant  of  land  alleged  to  have  ben 
made  to  the  petitioner,  Sampeyreac,  by  the 
Spanish  government,  prior  to  the  cession  of. Loa|- 
siana  to  the  United  States  by  the  treaty  of  April 
3d,  1803.  The  claim  was  opposed  by  the  disr 
trict  attorney  of  the  United  States :  and  the  eooit, 
after  hearing  evidence,  decreed  that  the  petitiooe: 
recover  the  land  from  the  United  Slates.  After- 
wards, the  district  attorney  of  the  United  States, 

Sroceeding  on  the  authority  of  the  act  of  8ih 
lay,  1830,  filed  a  bill  of  review,  founded  on  rbe 
allegation  that  the  original  decree  was  obtained 
by  fraud  and  surprise ;  that  the  documents  pro- 
duced in  support  of  the  claim  of  Sampeyretc 
were  forged ;  and  that  the  witnesses  who  hid 
been  examined  to  sustain  the  same  were  per- 
jured. At  a  subsequent  term,  Stewart  was  ob- 
liged to  become  a  defendant  to  the  bill  of  review, 
and  filed  an  answer,  in  which  the  fraud  and  for- 
gery are  denied,  and  in  which  he  asserts  that  if 
the  same  were  committed,  he  is  ignorant  thereof 
and  asserts  that  he  is  a  bona  fide  purchaser  of 
the  land,  for  a  valuable  consideration,  from  ooe 
John  J.  Bowie,  who  conveyed  to  him  the  clain 
of  Sampeyreac  by  deed,  dated  about  the  2ad 
October,  1828.  On  a  final  hearing,  the  court, 
being  satisfied  of  the  forgery,  perjury  and  ftaod, 
reversed  the  decree.  Held,  That  these  proceed- 
ings were  legal,  and  were  authorized  by  tbeatt 
of  the  5th  of  May,  1830.  Sampeyreac  et  d.  ▼• 
United  States,  7  Peters,  222. 

816.  Almost  every  law  providing  a  new  rfr 
medy  affects  Bj^jd  operates  upon  causes  of  actisi 
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existiog  ftt  the  time  the  law  i»  pasaed.  The  law 
of  1830  is  in  no  respect  the  exercise  of  judicial 
powers;  it  only  oi^nizes  a  tribunal  with  the 
powers  to  entertain  judicial  proceedings.  The 
actj  in  terms,  applies  to  bills  nled,  or  to  be  filed. 
Such  retron)ective  effect  is  no  unusual  coarse  in 
jaws  providing  new  remedies.    Ibid, 

816.  The  act  of  1830  does  not  require  that  all 
the  technical  rules  in  the  ordinary  course  of 
chancery  proceedings,  on  a  bill  of  review,  shall 
be  porsoed  in  proceedings  instituted  under  the 
kw.    Ibid, 


CHARGE  OF  THE  COURT  TO  A  JURY. 

1.  A  court  may  not  only  present  the  facts 
proved,  in  their  charge  to  the  jury,  but  give  their 
opinion  as  to  those  facts,  for  the  consideration  of 
the  jury,  fiut,  as  the  jurors  are  the  triers  of 
the  facts,  such  an  expression  of  opinion  by  the 
coQrt  should  be  so  guanied,  as  to  leave  the  jury 
free  in  the  exercise  of  their  own  judgments. 
They  should  be  made  distinctly  to  understand 
that  the  instruction  v^-as  not  given  as  a  point  of 
law,  by  which  they  were  to  be  governed,  but  as 
a  mere  opinion  as  to  the  facts,  and  to  which  they 
should  give  no  more  weight  than  it  was  entitled 
to.  The  correctness  of  every  charge  roust  de- 
pend upon  the  phraseology  used  by  the  court. 
Tracy  v.  Swartwouty  10  Peters,  80. 

2.  The  court  are  not  bound  to  charge  the  Jury 
on  points  of  law  which  do  not  grow  out  of^th^ 
facts  proved  on  the  trial  of  the  cause.  Clarke  v. 
Kownslary  10  Peters,  657. 

3.  It  is.  doubtless,  within  the  province  of  a 
coort.  in  tne  exercise  of  its  discretion,  to  sum  up 
the  facts  in  the  case  to  the  jury,  and  submit 
them,  with  the  inferences  of  law  deducible 
therefrom,  to  the  free  judgment  of  the  jury. 
But  eare  most  be  taken,  in  all  such  cases,  to 
separate  the  law  from  the  facts,  and  to  leave  the 
latter  in  unequivocal  terms  to  the  jury,  as  their 
true  and  peculiar  province.  M^Lanahan  v.  The 
Universal  Itisuranu  Company,  1  Peters,  182. 

4.  Little  stress  ought  to  He  laid  uooh  general 
expressions  falling  from  judges,  in  ttte  course  of 
trials.  Where  the  facts  are  not  disputed,  the 
judge  often  sngsests,  in  a  strong  and  pointed 
manner,  his  opinion  as  to  their  materiahty  and 
importance,  and  his  leading  opinion  of  the  con- 
clusion to  which  the  facts  ouffht  to  conduct  the 
jury.  This  ought  not  to  be  deemed  an  inten- 
tional withdrawal  of  the  &cts,  or  the  inferences 
deducible  therefrom,  from  the  cognisance  of  the 
jury,  but  rather  as  an  expression  of  opinion,  ad- 
dressed to  the  discretion  of  counsel,  whether  it 
would  be  worth  while  to  proceed  further  in  the 
cause.  And  the  like  expression,  in  summing  up 
any  cause  to  the  jury,  must  be  understood  by 
them  merely  as  a  strong  exposition  of  the  facts, 
not  designed  to  overrule  their  venlict,  but  toassist 
them  in  forming  it.  And  there  is  the  less  objection 
to  this  course  in  the  £nfi:lish  practice ;  because, 
if  the  summing  us  has  had  an  undue  influence, 
the  mistake  is  pot  right  by  a  new  trial,  upon  an 
application  to  the  discretion  of  the  whole  court. 
This  is  so  familiarly  known,  that  it  needs  only 
to  be  stated,  to  be  at  once  admitted.    Bnd,  190. 


5.  Where  the  defendant  had  reserved  a  right 
to  move  the  court  to  exclude  any  part  of  the 
plaintiff's  evidence,  which  he  roieht  choose  to 
designate  as  incompetent,  and  it  did  not  appear 
from  the  bill  of  exceptions  that  he  designated 
any  particular  piece  or  part  of  the  evidence  as 
objectionable,  and  moved  the  court  to  exclude 
the  whole,  or  to  instruct  the  jury  that  it  was  in- 
sufficient to  prove  title  in  the  lessors  of  the 
plaintiff,  this  could  not  be  done  on  the  |[round 
of  incompetency,  unless  the  whole  was  mcom- 
petent.  The  court  is  not  bound  to  do  more  than 
respond  to  the  motion,  in  the  terms  in  which  it 
is  made.  Courts  of  justice  are  not  obliged  to 
modify  the  propositions  submitted  by  counsel, 
so  as  to  make  them  fit  the  case.  If  they  do  not 
fit,  that  is  enough  to  authorize  their  rejection. 
Elliott  et  al  v.  Piersol  et  ol.,  1  Peters,  338. 

6.  The  question  before  the  court  was,  whether 
the  chai^  to  the  jury  in  the  circuit  court  con- 
tains any  erroneous  statement  of  the  law.  By 
the  supreme  court : — In  examining  the  charge 
for  the  purpose  of  ascertaining  its  correctness, 
the  whole  scope  and  bearing  of  it  must  be  taken 
together.  It  is  wholly  inadmissible  to  take  up 
single  and  detached  passages,  and  to  decide 
upon  them  without  attending  to  the  context,  or 
without  incorporating  such  qualifications  and  ex- 
planations as  naturally  flow  from  the  language 
of  other  parts  of  the  charge.  The  whole  is  to  be 
construed  as  it  roust  have  been  understood,  both 
by  the  court  and  the  jury,  at  the  time  it  was  de- 
livered. Mapiiac  v.  Thompson^  7  Peters,  348. 

7.  Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound  so  to 
instruct  the  jury  when  requested;  but  they  can- 
not, legally,  give  tuny  instructions  which  will  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  founded 
on  part  of  the  evidence  is  erroneous.  Greenleaf 
v.  Birth,  9  Peters,  292. 

8.  The  circuit  court  was  requested  to  say  to 
the  jury,  that  the  facts  given  in  evidence  in  the 
trial  of  the  case,  did  not  import  such  a  lending 
as  would  support  the  defence  of  usury.  By  the 
supreme  court: — ^The  court  was  asked  to  usurp 
the  province  of  the  jury,  and  to  decide  on  the 
sufficiency  of  the  testimony,  in  violation  of  the 
well-established  principle,  that  the  law  is  re- 
ferred to  the  court,  the  fact  to  the  jury.  Scott  v, 
Lloydj  9  Peters,  418. 

9.  An  instruction  to  the  jury,  which  would  se- 
parate the  circumstances  of  the  case  from  each 
other,  and  the  object  of  which  is  to  induce  the 
court,  after  directing  the  jur^  that  they  ought  to 
be  considered  together,  to  instruct  them  that, 
separately,  no  one  in  itself  amounted  to  usury, 
ought  not  to  have  been  given.     Ibid, 

10.  The  court  ought  not  to  instruct,  and  indeed 
cannot  instruct,  on  the  sufficiency  of  evidence; 
but  no  instruction,  to  the  jury  should  be  giveo, 
except  upon  evidence  in  tne  case.  Where  there 
is  evidence  on  a  point,  the  court  may  be  called 
upon  to  instruct  the  jury  on  the  law ;  but  it  m 
for  them  to  determine  on  the  effect  of  evidence. 
Chesapeake  and  Ohio  Cand  Company  v.  Knapp 
and  others,  9  Peters,  541. 

11.  When  the  court  was  asked  to  instruct  the 
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jury  upon  a  particular  point,  if  they  believed 
from  the  evidence  certain  facts)  and  there  was 
not  the  slightest  evidence  from  which  the  jury 
had  a  right  to  believe  the  existence  of  any  sucn 
facts ;  tne  court  ought  not  to  have  given  such 
instructions,  since  they  were  calculated  to  mis- 
lead them,  and  raise  a  mere  speculative  ques- 
tion.   Chirac  v.  Reineckevy  2  Peters.  625. 

12.  It  is  no  ground  of  reversal,  that  the  court 
below  omitted  to  give  directions  to  the  jury,  upon 
any  points  of  law  which  might  arise  in  the  cause, 
where  it  was  not  requested  by  either  part^  at 
the  trial.  It  is  sufficient  that  the  court  has  given 
no  erroneous  directions.  Dialogue  v.  Pennock  et 
d.,  2  Peters.  16. 

13.  If  either  party  considers  any  point  pre- 
sented by  the  evidence  omitted  in  the  charge 
of  the  court,  it  is  competent  for  such  party  to 
require  an  opinion  from  the  court  upon  that 
point.  The  court  cannot  be  presumed  to  do 
more,  in  ordinary  cases,  than  to  express  its  opi- 
nion upon  questions  which  the  parties  themselves 
have  raised  on  the  trial.    Ibid, 

14.  A  court  cannot  be  required  to  give  an  in- 
struction to  the  jury  as  to  the  relation,  right,  and 
credibility  of  the  testimony  adduced  by  the 
parties  in  a  cause.  Van  Ne^s  v.  Pacardj  2  Peters, 
149. 

15.  No  court  is  bound,  at  the  mere  instance 
of  the  party,  to  re|)eat  over  to  the  jury  the  same 
substanliaf  proposition  of  law,  in  every  variety 
of  form,  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient  if  it  is  once  laid  down 
to  the  jury  in  an  intelligible  and  unexceptionable 
manner.    Kelly  v.  Jackson  et  al.j  6  Peters,  622. 

16.  The  practice  of  bringing  the  whole  of  the 
charge  of  tne  court  delivered  to  the  jury  in  the 
court  below  for  review  before  the  supreme  court, 
is  unauthorized,  and  extremely  inconvenient  both 
to  the  inferior  and  the  appellate  court.  With  the 
charge  of  the  circuit  court  to  the  jury  upon  mere 
matters  of  fact,  with  its  commentaries  upon  the 
weight  of  evidence,  the  supreme  court  nas  no- 
thing to  do.  Observations  of  that  nature  are 
understood  to  be  addressed  to  the  jury,  merely 
for  their  consideration  as  the  ultimate  judges  of 
the  matters  of  fact ;  and  are  entitled  to  no  more 
weight  or  importance  than  the  jury  in  the  exer- 
cise of  their  own  judgment  choose  to  give  them. 
They  neither  are,  nor  are  understood  to  be, 
binding  on  them,  as  the  true  and  conclusive  ex- 
position of  the  evidence.  If,  in  summing  up  the 
evidence  to  the  jury,  the  court  should  misstate 
the  law,  that  would  justly  furnish  a  ground  for 
an  exception.  But  the  exception  should  be 
strictly  confined  to  that  misstatement;  and  by 
being  made  known  at  the  moment,  would  often 
enable  the  court  to  correct  an  erroneous  expres- 
sion, so  as  to  explain  or  Qualify  it  in  such  a  man- 
ner as  to  make  it  wholly  unexceptionable,  or 
perfectly  distinct.    Carver  v.  Astor^  4  Peters,  1. 

17.  The  court,  upon  a  jury  trial,  is  bound  to 
^ve  an  opinion  upon  any  pomt  relevant  to  the 
issue.  McAllister  et  d.  v.  bouglass  et  oZ.,  3  Cranch, 
298  -J  1  Cond.  Rep.  537. 

18.  Although  the  judge  in  the  circuit  court 
may  refuse  to  declare  the  law  to  the  jury  on  a 
mere  hypothetical  question,  propounded  by  the 


counsel,  and  not  warranted  by  the  evidence  iiv 
the  cause ;  yetj  if  he  proceeds  to  state  the  law 
upon  such  question,  and  states  it  erroneously,  his 
opinion  may  be  revised  in  the  court  abore;  and 
it  it  be  such  as  may  have  had  an  influence  on 
the  Jury,  their  verdict  will  be  set  aside.  Etting 
V.  Bank  of  the  United  States,  II  Wheat.  59;  6 
Cond.  Rep.  216. 

19.  A  direction  to  the  jury,  "that  the  several 
matters  so  produced  and  proved,  were  sofficieot 
to  prove  the  issue  aforesaid,  on  the  part  of  the 

Elamtiflfs,"  was  held  not  to  be  an  ioterfereocs 
y  the  court,  with  the  province  of  the  jary. 
Mason  v.  United  States,  1  Gallis.  C.  C,  R.  53, 

20.  So  too,  "  that  W.  ought,  by  law.  to  be  con- 
sidered as  the  said  A.'s  agent,  in  all  coDcems 
respecting  the  said  vessel  and  cargo ;"  ought  lo 
be  viewed  as  declaring  the  legal  operation  of 
actS;  which  either  were  not  questioned,  or  were 
left  to  the  jury  to  determine.    Ibid. 

21.  Although  the  omission  of  the  court  to 
charge  the  jury,  on  important  questions  of  law, 
involved  in  the  case,  is  not  in  itself  a  reasoo  for 
granting  a  new  trial  y  yet  the  court  will  exercise 
a  discretion ;  and  if  they  think  the  justice  of  the 
case  will  be  promoted,  they  will  grant  it.  Cd- 
breath  v.  Gracy,  1  Wash.  C.  C,  R.  198. 

22.  The  court  is  not  bound  to  give  an  opinion 
to  the  jury  as  to  the  meaning  or  construction  of 
a  deposition  read  in  evidence.  Marine  Ins.  Co, 
V.  Youngj  5  Cranch,  187 ;  2  Cond.  Rep.  227. 


CHARITIES,  CHARITABLE  AND  RELIGIOUS 

USES. 

1.  In  the  year  1790,  S.  H.,  a  citizen  of  Virgi' 
nia,  made  his  last  will,  containing  the  following 
bequest :  ^^Item,  What  shall  remain  of  my  mili- 
tary certificates  at  the  time  of  my  decease,  bolk 

Srincipal  and  interest,  I  give  and  bequeath  to  the 
aptist  Association,  that  for  ordinary  meets  at 
Philadelphia  annually,  which  I  allow  to  be  « 
perpetual  fund  for  the  education  of  youths  of  the 
Baptist  denomination,  who  shall  appear  promis- 
ing for  the  ministry,  always  giving  a  preiereDce 
to  the  descendants  of  my  father's  family."  Id 
1792,  the  legislature  of  Virginia  passed  an  set 
repealing  all  English  statutes:  in  1795  the  tes- 
tator died.  The  Baptist  Association  in  question 
had  existed  as  a  regularly  organized  body  for 
many  years  before  the  date  of  the  will ;  and  ia 
1797  was  incorporated  by  the  legislature  of  Penn- 
sylvania, by  the  name  of  *^  The  Trustees  of  the 
Philadelphia  Association."  Bj  the  so[^me 
court : — The  association  not  being  incorporated 
at  the  decease  of  the  testator,  could  not  take 
this  bequest  as  a  society.  The  individuals  who 
composed  the  association  at  the  death  of  the  tes- 
tator, could  not  take  the  bequest.  There  were 
no  peMons  to  whom  this  legacy,  were  it  not  a 
charity,  could  be  decreed;  and  such  beque^ 
cannot  be  sustained  as  a  charity.  The  Tntsttts  of 
the  Baptist  Association  v.  HarVs  ExWs.,  4  Wheat 
1;  4  Q>nd.  Rep.  371. 

2.  If,  in  England,  the  prerogative  of  the  king,  tf 
parens  patries,  would,  independent  of  the  statote 
of  EUzabeth,  extend  to  charitable  beqoeets  of 
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thi«  kind :  Query^  if  the  same  principle  governs 
the  courts  of  the  United  States  f    Ibid, 

3.  The  statute  of  Elizabeth  gives,  in  England, 
validity  to  some  bequests,  which,  but  for  that 
statute,  are  not  valid.    Ibtd. 

4.  It  the  attorney-general  of  the  United  States 
were  a  party  in  the  case,  the  inquiry  as  to  the 
operation  of  the  principles  of  the  statute  of  Eliza- 
beth might  be  made;  but  it  is  not  otherwise 
necessary.    Ibid, 

5.  A  lot  of  ground  had,  in  the  original  plan  of 
an  addition  to  Georgetown,  been  marked  ^'  for 
the  Lutheran  church ;"  ana  by  the  German  Lu- 
therans of  the  place,  had  been  used  as  a  place 
of  burial  from  the  dedication,  and  they  had 
erected  a  school-house  on  it,  but  no  chnrcn ;  ex- 
ercising acts  of  protection  and  ownership  over  it 
at  some  periods,  by  committees  appointed  by  the 
German  Lutherans,  the  original  owner  acquies- 
cing in  the  same.  This  may  be  considered  as 
a  dedication  of  the  lot  to  public  and  pious  uses ; 
and  although  the  German  Lutherans  were  not 
incorporated,  nor  were  there  any  persons  who  as 
trustees  could  hold  the  property,  the  appropria- 
tion ^'as  also  valid  under  the  oill  of  rights  of 
Maryland.  The  bill  of  rights,  to  this  extent  at 
least,  recognises  the  doctrines  of  the  statute  of 
Elizabeth  for  charitable  uses ;  under  which,  it  is 
well  known,  that  such  uses  would  be  upneld, 
although  there  was  no  specific  grantee  or  trustee. 
This  might  at  all  times  have  been  enforced  as  a 
charitable  and  pious  use,  through  the  interven- 
tion of  the  government,  as  parens  patris,  by  its 
atiomev-general  or  other  Jaw  officer.  It  was 
originally  consecrated  for  a  religious  purpose. 
It  has  become  a  depository  of  the  dead  ;  and  it 
cannot  now  be  resumed  by  the  heirs  of  the  do- 
nor. Beatty  and  Ritchie  v.  Kurtz  et  oZ.,  2  Peters, 
584. 

6.  The  testator  gave  alt  the  rest  and  residue 
and  remainder  of  his  estate,  real  and  personal, 
comprehending  a  large  real  estate  in  the  city  of 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c.. 
(naming  several  other  persons  by  their  official 
description,)  to  have  and  to  hold  tne  same  unto 
them  and  their  respective  successors  in  office  to 
the  uses  and  trusts,  subject  to  the  conditions  and 
appointments  declared  m  the  will ;  which  were : 
out  of  the  rentft,  issues,  and  profits  thereof,  to 
erect  and  baild  upon  tne  land  upon  which  he 
resided^  which  was  given  by  the  will,  an  asylum, 
or  marme  hospital,  to  be  called  "the  Sailors' 
Snug  Harbour,"  for  the  purpose  of  maintaining 
and  supporting  aged,  decrepid  and  worn  out 
sailors,  &c.  And  after  giving  directions  as  to 
the  management  of  the  fund  by  his  trustees,  and 
declaring  that  the  institution  created  by  his  will 
should  be  perpetual,  and  that  those  omcers  and 
their  successors  should  for  ever  continue  the 
governors  thereof,  &c.,  he  adds,  "  it  is  my  will 
and  desire  that  if  it  cannot  legally  be  done  ac- 
cording to  my  above  intention,  by  them,  without 
an  act  of  the  legislature,  it  is  my  will  and  desire 
that  they  will,  as  soon  as  possible,  apply  for  an 
act  of  the  legislature  to  incorporate  them  for  the 
purpose  above  specified;  and  I  do  further  de- 
clare it  to  be  my  will  and  intention,  that  the  said 


rest,  residue^  &c.,  of  my  estate  should  be,  at  all 
events,  applied  for  the  uses  and  purposes  above 
set  forth ;  and  that  it  is  my  desire  all  courts  of 
law  and  equity  will  so  construe  this  my  said 
last  will  as  to  have  the  said  estate  appropriated 
to  the  above  uses,  and  that  the  same  should  in 
no  case,  for  want  ol  legal  form  or  otherwise,  be  so 
construed  as  that  my  relations,  or  any  other  per- 
sons, should  heir,  possess,  &r  enjoy  my  property, 
except  in  the  manner  and  for  the  uses  herem 
above  specified."  Within  five  years  after  the 
death  ot  the  testator,  the  legislature  of  the  state 
of  New  York,  on  the  application  of  the  trustees, 
also  named  as  executors  of  the  will,  passed  a 
law  constituting  the  persons  holding  the  offices 
designated  in  the  wul,  and  their  successors,  a 
body  corporate,  by  the  name  of  "  the  Trustees  of 
the  Sailors'  Snug  Harbour ;"  and  enabling  them 
to  execute  the  trusts  declared  in  the  will.  This 
is  a  valid  deviee  to  divest  the  heir  of  his  le£;al 
estate,  or  at  all  events  to  affect  the  lands  in  his 
hands  with  the  trust  declared  in  the  will.  If, 
after  such  a  plain  and  unequivocal  declaration 
of  the  testator  with  respect  to  the  disposition  of 
his  property^  so  cautiously  guarding  against  and 
providing  for  every  supposed  difficulty  that 
might  arise,  any  technical  objection  shall  now 
be  interposed  to  defeat  his  purpose^  it  will  form 
an  exception  to  what  we  find  so  universally  laid 
down  in  all  our  books  as  a  cardinal  rule  in  the 
construction  of  wills,  that  the  intention  of  the 
testator  is  to  be  sought  after  and  carried  into 
efilect.  If  this  intention  cannot  be  carried  into 
effect  precisely  in  the  mode  at  first  contem- 

J)lated  by  him,  consistently  with  the  rules  of 
aw,  he  has  provided  an  alternative,  which,  with 
the  aid  of  the  act  of  the  legislature,  must  remove 
every  difficulty.  Inglis  v.  The  Trustees  of  the 
Sailors^  Snug  Harbour y2  Peters^  113.  . 

7.  In  the  case  of  "The  Baptist  Association  v. 
Hart's  Executors,"  4  Wheat.  27,  the  court  con- 
sidered the  bequest  void  for  uncertainty  as  to 
the  devisees;  and  the  property  vested  in  the 
next  of  kin,  or  was  disposed  of  by  some  other 
provision  of  the  will.  If  the  testator,  in  that 
case,  had  bequeathed  the  property  to  the  Baptist 
Association,  on  its  becomirig  thereafter  and 
within  a  reasonable  time  incorporated,  could 
there  be  a  doubt,  but  that  the  subsequent  incor- 
poration would  have  conferred  on  tne  associa- 
tion the  capacity  of  taking  and  managing  the 
fund  ?    Ibid, 

8.  A  vague  legacy,  the  object  of  which  is  in- 
definite, cannot  be  established  under  the  equity 
powers  of  the  courts  of  the  United  States,  on  the 
ground  that  it  is  for  a  charitable  purpose.  The 
trustees  of  the  Baptist  Association  v.  Harfs 
ExWs,,  1  Wheat.  1 ;  4  Cond.  Rep.  371. 

9.  A  corporation  for  religious  and  charitable 

Eurposes,  which  is  endowed  solely  by  private 
enefactions,  is  a  private  eleemosynary  corpora- 
tion ;  although  it  is  created  by  a  charter  from 
the  government.  The  Society  for  the  Propag^ 
tion  of  the  Gospel  in  Foreign  Farts  v.  The  Town 
of  NetD  Haven  and  William  Wheatonj  8  Wheat. 
464 ;  5  Cond.  Rep.  489. 

10.  The  capacity  of  private  individuals,  as 
corporators,  who  were  British  subjects  when  the 
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grant  was  made,  or  of  corporationft  created  by 
the  crown  of  England,  to  take  lands  in  the  United 
States,  under  the  grant  of  the  crown  of  England, 
for  charitable  or  religious  uses,  was  not  a&ctea 
by  the  American  revolution.    Ibid, 

11.  The  proper  courts  of  the  United  States 
will  interfere  to  prevent  an  abuse  of  the  trusts 
confided  to  corporations  created  by  the  crown  of 
England,  holding  lands  in  the  United  States,  for 
charitable  uses :  and  will  aid  in  enforcing  the 
due  execution  of  the  trusts.  But  neither  those 
courts,  nor  the  local  legislature  of  the  states 
where  the  lands  lie,  can  adjudge  a  forfeiture  of 
the  franchises  of  the  foreign  corporation,  or  of  its 
property.    Ibid. 

12.  The  projierty  of  British  corporations  in  the 
United  States  is  protected  by  the  sixth  article 
of  the  treaty  of  peace  of  1783,  in  the  same  man- 
ner as  that  of  natural  persons;  and  their  title, 
thus  protected,  is  confirmed  by  the  ninth  article 
of  the  treaty  of  1794,  so  that  it  could  not  be  for- 
feited by  any  intermediate  legislative  act,  or  by 
any  other  proceeding  on  account  of  alienage. 
Ibid. 

13.  The  act  of  the  legislature  of  Vermont,  of 
the  30th  of  October,  1794,  granting  the  lands  in 
that  state,  belonging  to  the  '^  Society  for  Propa- 
gating the  Gospel  in  Foreign  Parts,''  to  the  re- 
spective towns  in  which  the  lands  lie,  is  void, 
and  it  conveys  no  title  to  the  lands.   Ibid. 

See  Corporations  for  Charitablk  and  Re- 
ligious Uses,  Post. 


CHARTERS. 

1.  In  exercising  the  high  powers  conferred  on 
the  supreme  court  by  the  constitution,  the  court 
are  fully  sensible  that  it  is  their  duty  to  deal 
with  the  great  and  extensive  interests  (char- 
tered property)  with  the  utmost  caution,  guard- 
ing, as  far  as  they  have  power  so  to  do,  the 
rignts  of  property,  at  the  same  time  carefully 
abstaining  from  any  encroachment  on  the  rights 
reserved  to  the  states.  Charles  River  Bridge  v. 
The  Warren  Bridge,  11  Peters,  420. 

2.  Public  grants  are  to  be  construed  strictly. 
In  the  case  of  the  United  States  v.  Arredondo, 
6  Peters,  736,  the  leading  cases  on  this  subject 
are  collected  together  by  the  learned  judge 
(Mr.  Justice  Baldwin)  wno  delivered  the  opi- 
nion of  the  court;  and  the  principle  is  recog- 
nised, that  in  grants  by  the  public,  nothing  passes 
by  implication.   Ibid. 

3.  No  good  reason  can  be  assigned  for  intro- 
ducing a  new  and  adverse  role  m  construction 
in  favour  of  corporations,  while  the  rules  of  con- 
struction known  to  the  English  common  law  are 
adopted  and  adhered  to  in  every  other  case,  with- 
out exception.   Ibid. 

4.  The  legislature  of  Massachusetts  incorpo- 
rated a  company  to  make  a  bridge  over  Charles 
river,  from  Charlestown  to  Boston,  giving  the 
company  a  right  to  take  tolls  for  a  number  of 
years.  The  grant  contained  no  exclusive  privi- 
lege over  the  waters  of  the  river,  above  or  below 
the  bridge ;  no  right  to  erect  another  bridge,  or 
to  prevent  other  persons  from  erecting  one ;  no 


engagement  from  the  state  that  another  diould 
not  l^  erected,  and  no  undertaking  not  to  sanc- 
tion competition,  nor  to  make  nnprovements 
that  would  diminish  the  amount  of  its  income. 
Upon  all  these  subjects  the  charter  was  silent: 
and  nothing  was  said  in  it  about  a  line  of  travel, 
in  which  they  were  to  have  exclusive  privileges. 
No  words  were  used^  from  which  an  intention  to 
grant  any  of  these  rights  could  be  inferred.  By 
the  supreme  court : — If  the  plaintiffs  are  entitled 
to  exclusive  privileges^  they  must  be  implied 
simply  from  the  nature  of  the  grant,  and  cannot 
be  inferred  from  the  words  by  which  the  grant 
is  made.  Ibid. 

5.  Amid  the  multitude  of  cases  which  have 
occurred,  and  have  been  daily  occorring  for  the 
last  forty  or  fifty  jT^ars^  this  is  the  first  instance 
in  which  such  an  implied  contract  las  been  con- 
tended for :  and  the  supreme  court  is  called  npon 
to  infer  it  irom  an  ordmarv  act  of  incoiporation, 
containing  nothing  more  than  the  usual  stipula- 
tions and  provisions  to  be  found  in  every  snch 
law.  The  absence  of  any  such  controversy, 
where  there  roust  have  been  so  many  occasioDs 
to  give  rise  to  it,  proves  that  neither  states,  nor 
individuals,  nor  corporations,  ever  imagined  tint 
such  a  contract  can  be  implied  from  such  char- 
ters. It  shows,  that  the  men  who  voted  for  thew 
laws  never  imagined  that  they  were  forming 
such  a  contract:  and  if  it  is  maintained  that 
they  have  made  it,  it  must  be  by  a  legal  fiction, 
in  opposition  to  the  truth  of  the  fact,  and  the 
obvious  intention  of  the  party.  The  court  can- 
not deal  thus  with  the  rights  reserved  to  the 
states,  and  by  legal  intendments  and  mere  tech- 
nical reasoning  take  away  from  them  any  por- 
tion of  that  power  over  their  own  internal  police 
and  improvement,  which  is  so  necessary  to  their 
well-being  and  prosperity.   Ibid. 

6.  Let  it  once  be  understood,  that  such  char- 
ters carry  with  them  these  implied  contracts^ 
and  g|ive  this  unknown  and  undefined  property 
in  a  line  of  travelling,  it  will  soon  be  found  that 
the  old  turnpike  corporations  will  awake  from 
their  sleep,  and  will  call  on  the  supreme  coort 
to  put  down  the  improvements  which  have  taken 
their  place.  The  millions  of  property  which 
have  been  invested  in  rail-roads  and  canals  o^ 
lines  of  travel  which  had  been  before  occofued 
by  turnpike  corporations,  will  be  put  in  jeopardy. 
We  shall  be  thrown  btck  to  the  iroprovensnt* 
of  the  last  century,  and  obliged  to  stand  still 
until  the  claims  of  the  old  turnpike  corporations 
shall  be  satisfied,  and  they  shaft  consent  to  per- 
mit the  states  to  avail  themselves  of  the  lights 
of  modem  science,  and  to  partake  of  the  benefit 
of  those  improvements  which  are  now  adding  to 
the  wealth  and  prosperity,  and  the  convenience 
and  comfort  oif  every  other  part  of  the  civiliied 
world.   Ibid. 

7.  The  object  and  end  of  all  government  is  K 
promote  the  happiness  and  proeperitv  of  the 
community  by  wnich  it  is  established;  and  it 
can  never  be  assumed  that  the  government  in- 
tended diminishing  its  power  of  accoropliahiag 
the  end  for  which  it  was  created ;  and  in  a  coon- 
try  like  the  United  States,  free,  active,  sod  ^ 
terpriaing,  continually  advancing  io  wealth  and 
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mmbersj  new  channels  of  commanicatioa  are 
daily  found  necesAary  for  travel  and  trade,  and 
are  essential  to  the  comfort,  convenience,  and 
prosperity  of  the  people.    A  state  ought  never 
tobe  presnmed  to  surrender  this  power,  becaase, 
like  the  taxing  |>ower,  the  whole  oommunity 
have  an  interest  in  preserving  it  undiminished } 
and  where  a  corporation  alleges  that  a  state  has 
surrendered  for  seventy  years  its  power  of  im- 
provement and  public  accommodation  in  a  great 
and  important  Ime  of  travel,  along  which  a  vast 
number  of  the  oommanity  must  daily  pass,  the 
community  have  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed  ki  a  case  in 
which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear.    The  continued 
existence  of  a  government  could  be  of  no  great 
value,  if,  by  implications  and  presumptions,  it 
was  disarmed  ot  the  powers  necessary  to  ac- 
complish the  ends  of  its  creation,  and  the  func- 
tions it  was  designed  to  perform  transferred  to 
the  hands  of  privileged  corporations.    The  rule 
of  construction  announced  by  the  supreme  court, 
in  the  case  of  The  Providence  Bank  v.  Billings 
ind  Pittman,  reported  in  4  Peters,  514,  was  not 
confined  to  the  taxing  power,  nor  was  it  so 
limited  in  the  opinion  then  delivered.    On  the 
contrary,  it  was  distinctly  placed  on  the  ground 
that  the  interests  of  the  community  were  con- 
cerned in  preserving  undiminishea  the  power 
then  in  (question ;  and  whenever  any  power  of 
the  state  is  said  to  be  surrendered  or  diminished, 
whether  it  be  the  taxing  power,  or  any  other 
affecting  the  public  interest,  the  same  principle 
applies,  and  tiie  rule  of  construction  must  be  the 
same.    No  one  will  question  that  the  interests 
of  the  ^reat  body  ot  the  people  of  the  state. 
Would,  m  the  case  of  success  in  their  claims  by 
the  Charles  River  Bridge  Company,  be  affected 
by  the  surrender  to  tliem  of  a  great  Hoe  of 
travel,  with  a  right  to  exact  tolls,  and  exclude 
competition  for  seventy  years.   Wnile  the  rights 
of  private  property  are  sacredly  guarded,  the 
oocrt  must  not  forget  that  the  community  have 
rights,  and  that  the  happiness  and  well-being  of 
every  citizen  depends  on  their  faithful  preser- 
tation.  Ihid. 

8.  In  1791,  the  lepfislature  of  Rhode  Island 
eranted  a  charter  of  incorporation  to  certain  in- 
dividuals, who  had  associated  for  the  purpose 
of  banking.  They  were  incorporate<l  by  the 
name  of  the  President,  Directors  and  Company 
of  the  Providence  Bank,  with  the  ordinary  powers 
of  mich  associations.  In  1822,  the  legislature 
pused  an  act  imposing  a  tax  on  every  bank  in 
the  state,  except  the  Bank  of  the  United  States. 
The  Providence  Bank  refused  the  payment  of 
the  tax,  alleging  that  the  act  which  imposed  it 
Ips  repugpant  to  the  constitution  of  the  United 
States^  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  inoorporation. 
Held,  by  the  the  suoreme  court,  that  the  act  of 
the  legislature  of  Rhode  Island,  imposing  a  tax 
which,  under  the  kw,  was  assessed  on  the  Pro- 
vidence Bank,  does  not  impair  the  obligation  of 
the  contract  created  by  the  charter  granted  to 
the  bank.  The  Providinu  Bank  v.  Bulings  and 
Pi'toion,  4  Peters,  514. 


9.  It  has  been  settled,  that  a  contract  entered 
into  between  a  state  and  an  individual,  is  as  fully 
protected  by  the  prohibitions  contained  in  the 
tenth  section,  first  article  of  the  constitution,  ae 
a  contract  between  two  individuals;  and  it  is  not 
denied  that  a  charter  incorporating  a  bank  is  a 
contract.    Ibid, 

10.  The  power  of  taxing  moneyed  corpora- 
tions has  been  frequently  exercised,  and  haa 
never  before,  so  far  as  is  Known,  been  resisted. 
Its  novelty,  however,  furnishes  no  conclusive 
argument  against  it.    Jbid, 

11.  That  the  taxing  power  is  of  vital  import- 
ance; that  it  is  essential  to  the  existence  of 
government ;  are  truths  which  it  cannot  be  ne- 
cessary to  reaffirm.  They  are  acknowledged 
and  asserted  by  all.  It  would  seem  that  the  re- 
linquishment of  such  a  power  is  never  to  be 
assumed.  We  will  not  say  that  a  state  may  not 
relinquish  it|  that  a  consideration  sufficiently 
valuaole  to  induce  a  partial  release  of  it  may 
not  exist ;  but  as  the  whole  community  is  inte- 
rested in  retaining  it  undiminished,  that  oomma- 
nity has  a  rieht  to  insist  that  its  abandonment 
ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpo«e  of  the  state  to  abandon  it  doea 
not  appear,    ibid, 

12.  The  power  of  legislation,  and  consequently 
of  taxation,  operate  on  all  the  persons  and  pro- 
perty betonging  to  the  body  politic.  This  is  an 
ori^mal  principle^  which  has  its  foundation  in 
society  itself,  it  is  granted  by  all,  for  the  benefit 
of  all.  It  resides  in  government  as  a  part  of  it- 
self; and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any 
manner,  is  granted  to  individuals  or  corporate 
bodies.    Ibid. 

13.  However  absolute  the  right  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that 
right  that  it  must  bear  a  portion  of  the  public 
burdens,  and  that  portion  must  be  determined 
by  the  legislature.  This  vital  power  may  be 
aoused ;  but  tl\^  constitution  of  the  United  States 
was  not  intended  to  furnish  the  correction  of 
every  abuse  of  power  whicti  may  be  committed 
to  the  state  governments.  The  intrinsic  wisdom 
and  justice  of  the  representative  body,  and  its 
relations  with  its  constituents,  furnish  the  only 
security,  where  there  is  no  express  contract^ 
against  unjust  and  excessive  taxation,  as  well  as 
against  unwMse  legislation  generally.    J9rd. 

14.  The  great  object  of  incorporation  is^  to 
bestow  the  character  and  properties  of  individu- 
ality on  a  collected  and  changing  body  of  men* 
Any  privileges  which  may  exempt  it  from  the 
burdens  common  to  individuals,  do  not  fiow  ne* 
cessarily  from  the  charter,  but  must  be  expressed 
in  it,  or  they  do  not  exist.    Ibid, 

15.  The  charter  ^nted  by  the  British  crown 
to  the  trustees  of  Dartmouth  College,,  in  New 
Hampshire,  in  the  year  1769,  is  a  contract 
within  the  meaninff  of  that  clause  of  the  con- 
stitution of  the  United  States,  (art.  1,  sec.  10,) 
which  declares,  that  no  state  shall  make  any 
law  impairing  the  obligation  of  contracts;  and 
this  charter  was  not  dissolved  by  the  revolntiou« 
Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  4  Cond.  Rep.  526. 
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16.  An  act  of  the  legislature  of  New  Hamp- 
shire, altering  the  charter  in  a  material  respect, 
without  the  consent  of  the  corporation,  is  an  act 
Impairing  the  obligation  of  a  contract,  and  is 
nnconstitutional  and  void.    lind, 

17.  Under  its  charter,  Dartmouth  College  was 
a  private  and  not  a  public  corporation.  That  a 
corporation  is  estabhshed  for  purposes  of  general 
charity,  or  for  education  generally,  does  not,  per 
se,  make  it  a  public  corporation,  liable  to  the 
control  of  the  legislature.    Ibid, 

18.  A  corporation,  beinc:  the  mere  creature  of 
the  law,  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very  existence. 
im,  636. 

19.  A  charter  of  incorporation  is  a  franchise, 
and  an  incorporeal  hereditament  issuing  out  ol 
something  real  or  personal,  or  concerning  or  an- 
nexed to,  and  Exercisable  within  a  thing  cor- 
porate.   Ihid,  657. 

20.  To  this  grant  or  franchise,  the  parties  or 
their  trustees  are  the  authority  by  which,  and 
the  persons  for  whose  benefit  it  is  erected.  Ibid, 

21.  The  grant  of  a  corporation  creates  obli- 
gations, binding  both  on  the  grantor  and  the 
grantees.  On  the  part  of  the  former,  it  amounts 
to  an  extinguishment  of  the  right  to  bestow  the 
same  identical  franchise  on  another  corporate 
body,  or  to  impair  the  right  granted.    Ibid. 

22.  Congress  has  power  to  incorporate  a  bank ; 
and  the  act  of  the  10th  of  April,  1816,  ch.  44,  to 
''  incorporate  the  subscribers  to  the  Bank  of  the 
United  States,"  is  a  laxv  made  in  pursuance  of 
the  constitution.  M'-Culloch  v.  The  State  of 
Maryland^  4  Wheat.  316 :  4  Cond.  Rep.  466. 

^3.  The  government  or  the  Union  is  a  govern- 
ment of  the  people;  it  emanates  from  them; 
its  powers  are  granted  by  them,  and  are  to  be 
exercised  directly  on  them,  and  for  their  benefit. 
The  government  of  the  Union,  though  limited  in 
its  powers,  is  supreme  within  its  sphere  of  action ; 
and  its  laws,  when  made  in  pursuance  of  the 
constitution,  form  the  supreme  law  of  the  land. 
Ibid. 

24.  The  power  of  establishing  a  corporation 
is  not  a  distinct  sovereign  power,  or  end  of 
government,  but  only  the  means  of  carrying  into 
effect  other  powers  which  are  sovereign.  When- 
ever it  becomes  an  appropriate  means  of  exer- 
cising any  of  the  powers  given  by  the  constitu- 
tion to  fhe  government  of  the  Union,  it  may  be 
exercised  by  that  government.    Ibid. 

25.  If  certain  means  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitu- 
tion to  the  governuient  of  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessity  is  a  Question 
of  legislative  discretion,  not  of  judicial  cogni- 
sance.   Ibid, 

26.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  plainly  adapted  to  that  end,  and 
not  prohibited,  may  be  constitutionally  employed 
to  carry  it  into  effect.    Ibid, 

27.  There  is  nothing  in  the  constitution  of  the 
United  States,  similar  to  the  articles  of  confede- 


ration,  which  excludes  incidental  or  implied 
powers.    Ibid. 

28.  A  corporation  is  strictly  limited  to  the 
exercise  of  those  powers  which  are  specially 
conferred  on  it.  The  exercise  of  the  corporate 
franchise  being  restrictive  of  individual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation.  Beolty  v.  Tkt  Les- 
see of  Knowlefj  4  Peters,  162. 

29.  The  powers  of  the  king  of  Great  Britain, 
before  the  American  revolution,  to  make  grants 
or  cessions  of  land  in  the  colonies,  are  to  be  taken 
as  recognised  by  universal  consent  throughout 
the  colonies,  and  they  were  the  basis  of  ail  the 
rights  and  powers  asserted  in  opposition  to  the 
pretensions  of  parliament  during  the  great  eln^ 
gle  of  the  revolution.  Our  whole  system  of 
government  has  its  foundation  in  the  royal  pre- 
rogative :  it  was  by  the  king's  grant  alone,  that 
the  legislative  power  could  be  exercised  in  the 
colonies ;  and  any  construction  now  put  upon  it, 
which  derogates  from  his  power,  as  mconnsteot 
with  the  constitution  of  England,  is  in  direct 
contradiction  to  every  principle  consecrated  by 
the  people  of  this  country,  from  its  first  settle- 
ment, as  political  and  legal  maxims.  Every 
attempt  to  now  hold  the  power  of  the  king,  as 
not  competent  to  grant  what  he  did  grant  by  his 
commission,  his  letters-patent,  and  charters,  is 
to  assert  that  he  usurped  the  jxiwers  of  the  pi- 
liament ;  for  no  one  can  deny  that  there  was,  la 
some  department  of  the  British  government,  ibe 
supreme  power  of  granting  territory  and  ereciiog 
government  in  the  colonies:  of  conflequeoce, 
any  excess  of  power  exercised  by  the  king,  va^ 
pro  tanto,  taken  from  parliament ;  and  if  his 
grants  were  void  for  want  of  power,  the  thing 
granted  could  be  enjoyed  only  by  the  authority 
of  a  statute.  An  American  court  ought  then  to 
be  well  satisfied  that  the  king  has  exceeded  his 
legitimate  authority,  before  they  adjudge  aoT 
of  his  acts  to  be  void,  especially  those  which 
purport  to  grant  the  powers  of  legislation  in  the 
colonies ;  and  the  same  rule  must  be  applied  to 
grants  to  individuals  as  to  the  people  of  acokn;] 
the  power  of  the  king  being  as  competent  io  the 
one  case  as  the  other.  Such  construction  ought 
also  to  be  given  to  his  grants,  as  will  make  then 
effectual  to  the  objects  intended,  and  conform- 
able to  the  general  opinion  and  usage  of  the 
country,  from  their  date  and  the  proceedings 
under  them.  Grants  made  and  powers  exer- 
cised, must  be  taken  to  have  been  legitimately 
done;  and  whatever  the  king  had  knowin^y 
ratified  and  confirmed,  must  be  deemed  to  have 
been  done  by  his  previous  authority ;  especially 
when  he  has  expressly  recognised  the  existence 
of  a  right  or  power,  and  confirmed  the  enjoy- 
ment and  exercise  thereof.  (Cited,  The  Umtti 
States  V.  Arredondo  et  at,,  6  Peters,  728.  Vn^^ 
States  V.  Percheman,  7  Peters.  87.  United  Sfato 
V.  Clarke,  8  Peters,  452,  Delassus  v.  The  Vnitd 
States,  9  Peters,  134.  Mitchell  et  al.  v.  The  Unitd 
States.  9  Peters,  735.  Ibid.  747.)  Waddd  t. 
Marttn,  C.  C.  of  New  Jersey.  Pamphlet  opinion 
of  Mr.  Justice  Baldwin,  14. 

30.  There  is  no  principle  of  the  English  hw 
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more  saored,  than  that  rights  granted  by  the 
king,  whether  of  property,  franchise,  or  govera- 
ment,  by  proclamation,  fetters  patent,  or  char- 
ters, are'  binding  on  him ;  he  can  neither  revoke, 
annul,  nor  impair  them.  The  inviolability  of 
royal  charters  was  solemnly  asserted  in  the  de- 
claiation  of  independence :  the  taking  them  away 
yna  declared  a  grievance;  and  acts  of  parliament 
which  were  repugnant  to  the  charter  rights  of  the 
eolonies  and  colonists,  were  denoanced  as  "acts 
of  pretended  legislation."  As  contracts,  their 
obligation  is  protected  by  the  constitution  of  the 
United  States ;  and  the  supreme  court  has  uni- 
formly held  them  to  be  as  sacred  as  the  deeds 
of  individuals,  or  the  grants  of  a  covemment, 
whether  the  tning  granted  is  franchise  or  pro- 
perty.   Ibid, 


CHARTER  OF  A  SHIP  OR  VESSEL. 

1.  A.  chartered  the  whole  tonnage  of  his  vessel 
to  B.,  for  a  certain  voyage,  and  he  covenanted, 
by  the  charterparty,  to  deliver  the  cargo  at  the 
port  of  destination,  the  dangers  of  the  seas  ex- 
cepted ]  and  that  tne  return  cargo  should  be  de- 
livered to  B.,  at  Alexandria.    By  provisional 
articles,  it  was  afterwards  covenanted  between 
the  parties,  that  the  captain  should  be  instructed 
by  his  owner  to  touch  at  Falmouth,  there  to  lay 
on  and  on  twenty-four  hours,  or  longer,  if  de- 
sired, in  daylight,  during  which  time  there  will 
come  off  orders  from  the  consignees;  on  receiving 
these  orders,  the  captain  must  proceed  to  such 
one  of  certain  designated  ports  as  the  orders 
should  specify.    If  the  vessel  be  detained  at 
Falmouth  over  twenty-four  hours,  demurrage  is 
to  be  paid  for  the  timo,  at  the  rate  stipulated  in 
the  cbarterjparty.     The  vessel  proceeded  to  Fal- 
mouth roaa,  and  no  orders  being  ready,  the  cap- 
tain, by  the  instruction  of  one  of  the  consignees, 
brought  the  vessel  into  port,  where  she  was 
eeizol  and  detained  by  the  revenue  officer.    In 
an  action  of  covenant  for  demurrage  during  the 
period  of  this  detention,  it  was  Md:  That  A. 
remained  owner  for  the  voyage,  that  he  was  an- 
swerable for  the  misconduct  of  the  captain,  and 
that  the  covenant  to  lav  off  and  on  at  Falmouth 
v^as  his  covenant.    2a,  The  instructions  of  the 
consignee,  not  being  in  conformity  with  the  arti- 
cles, did  not  authorize  the  captam  to  bring  the 
vessel  into  Falmouth,  and  the  freighters  are  not 
bound  to  pay  demurrage.     3d,  The  orders  of 
the  consignee  might  excuse  A.  from  any  action 
brought  by  B.,  for  loss  sustained  by  him  in  con- 
sequence of  the  vessel  going  into  Falmouth, 
which  was  a  breach  of  the  covenant  of  A. ;  but 
these  orders  being  beyond  the  scope  of  the  au- 
thority of  the  consignee,  cannot  entitle  A.. to  an 
action  a^inst  B.    Hooe  v.  Groverman,  1  Cranch, 
214;  1  Cond.  Rep.  294. 

2.  Where  the  general  owner  of  a  ship  retains 
the  possession,  command,  and  navigation  of  her, 
and  contract!^  to  carry  a  cargo  or  freight  for  the 
voyage,  the  charterparty  is  to  be  considered  as 
a  mere  afireig:htment,  sounding  in  covenant;  and 
the  freighter  is  not  clothed  with  the  charaoter 
or  legal  responsibility  of  owner.    In  the  case  of 


such  a  charter,  the  general  owner  is  also  owner 
for  the  voyage.  If  he  is  roaster  of  the  vessel, 
he  cannot  commit  barratry.  Mareardier  v.  The 
Chesapeake  Ins.  Co,,  8  Cranch,  39 ;  3  Cond.  Rep.  20. 

3.  By  a  charterparty,  the  sum  of  thirty  thou- 
sand dollars  was  agreed  to  be  paid  for  tne  use 
or  hire  of  the  ship,  on  a  voyage  from  Philadel- 
phia to  Madeira,  and  thence  to  Bombay,  and,  at 
the  option  of  the  charterer,  to  Calcutta,  and  back 
to  Philadelphia,  with  an  addition  of  two  thou- 
sand dollars  if  she  should  proceed  to  Calcutta; 
the  whole  payable  on  the  return  of  the  ship  to 
Phihidelphia,  and  before  the  discharge  of  her 
cargo  there,  in  aTOroved  notes,  not  exceeding  an 
average  time  of  ninety  days  from  the  time  at 
which  she  should  be  ready  to  discharge  her 
cargo.  The  charterer  proceeded  in  the  ship  to 
Calcutta,  and  with  the  consent  of  the  master, 
who  was  appointed  by  the  ship  owners,  enterea 
into  an  agreement  with  P.  &  Co.,  merchants 
there,  that  if  they  would  make  him  an  advance 
of  money,  he  would  deliver  to  them  a  bill  of 
lading,  stipulating  for  the  delivery  of  the  goods 
purcmisea  therewith,  free  of  freight,  to  their 
agents  in  Philadelphia,  who  should  be  authorized 
to  sell  the  same,  and  apply  the  proceeds  to  the 
repayment  of  the  said  aavance ;  unless  the  char- 
terer's bills,  drawn  on  6.  &  S.,  of  Philadelphia, 
should  be  accepted ;  in  which  event,  the  agents 
of  P.  &  Co.  should  deliver  the  goods  to  the  char- 
terer. The  goods  were  shipped  accordingly, 
and  a  bill  of  mding  signed  by  the  master,  with 
a  clause,  ''freight  lor  the  said  goods  having  been 
settled  here."  The  bills  drawn  by  the  charterer 
were  refused  acceptance,  and  the  agents  of  P. 
&  Co.  demanded  the  goods,  whidi  the  owners  of 
the  ship  refused  to  deliver  without  the  payment 
of  freight:  Jf<?2(2,  That  the  owners  of  the  ship 
had  a  lien  on  them  for  the  freight.  Chraeie  et  at. 
V.  Pdmer  et  al,,  8  Wheat.  605  j  6  Cond.  Rep.  546. 

4.  If,  by  the  terms  of  the  charterparty.  the 
ship  is  to  be  navigated  at  the  charge  ana  ex- 
pense of  the  owner,  and  the  whole  ship  is  not 
chartered,  it  does  not  amount  to  a  general  hiring, 
but  only  a  special  one,  and  the  charterer  is  not 
owner  for  the  voyage.  Klein  v.  Catara,  2  Gallis. 
C  C  R.  61. 

5.  If,  in  the  charterparty,  there  is  a  covenant 
to  proceed  to  a  foreign  port  and  take  in  a  cargo, 
aoci  return  from  thence  to  the  United  States,  for 
a  stipulated  hire,  and  the  vessel  go  to  the  foreign 
port,  and  the  charterer  there  decline  to  put  any 
cargo  on  board,  the  owner  of  the  vessel  is  not 
bound  to  come  home  empty,  but  may  engage  in 
another  voyage,  and  may  take  another  cargo  on 
freight  for  the  United  States;  and  the  freif?ht  so 
earned  will  not  belong  to  the  charterer.    Ibid, 

6.  If  the  charterer  fail  to  load  the  ship,  he  is 
liable  to  pay  the  same  freight,  in  case  the  vessel 
returns  empty,  as  she  would  have  earned  if  he 
had  complied  with  his  contract.     Ibid, 

7.  Where  the  whole  consideration  for  any  sti- 
pulation fails,  or  it  becomes  incapable  of  Seine 
performed  substantially,  as  the  parties  intended, 
by  the  voluntary  act  of  one  of  the  parties,  the 
owner  of  the  vessel  chartered  is  not  bound  to 
proceed  in  the  voyage  mentioned  in  the  charteN 
party.    Jbid. 
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8.  If  a  neutral  vessel  be  captured  on  her  out* 
ward  voyage  from  England  to  Amelia  iBland, 
carrying  a  hostile  cargo  which  is  condemned, 
and  if,  oy  the  charterparty,  the  outward  cargo 
is  to  be  carried  free  of  freight,  but  the  home- 
ward cargo  to  pay  at  a  certain  rate,  to  be  aaeer- 
tained  by  the  nature  of  the  cargo ;  yet  the  oourt 
will  decree  freight,  pro  rata  itineris,  of  the  out- 
ward cargo,  to  be  assessed  upon  the  principles 
of  a  qaantum  meruit.  The  SoeUU^  9  Cratieh, 
209;  3  Cond.  Rep.  373. 

9.  A  neutral  ship,  chartered  on  a  voyage  from 
L.  to  M.,  thence  to  any  port  in  the  fialtie,  and 
l)ack  to  L.,  at  the  freight  of  1000  ffuineae^  was 
captured  on  her  voyage  to  M.,  and  bi^o^ht  into 
a  port  of  the  United  States  for  adiudication.  A 
part  of  the  cargo  was  condemned  aiid  part  re- 
stored J  the  freight  was  held  to  be  chaigeable 
upon  the  whole  cargo,  as  well  that  restored  as 
that  condemned.  The  AntoniaJokannOj  1  Wheat. 
159 ;  3  Cond.  Rep.  525. 

10.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  payine  the  master  and  crew;  and 
fitting  the  vessel ,  a  third  person  shipped  goods, 
consigning  them  to  the  defendant)  who,  on  re- 
ceiving them  from  the  master,  promisea  to  pay 
the  freight  i^Held,  That  the  charterparty  did 
not  deprive  the  owner ef  his  lien  for  the  freight; 
and  that  the  defendant  became  Uable  to  the 
owner  for  the  freight  by  his  acceptance  of  the 
goods.  Ruggles  v.  Butknor,  1  Paine's  C.  C.  R.  358. 

11.  Where  the  owner  of  the  ship  employs, 
pays,  and  supports  the  master  and  crew,  relams 
the  control  of  the  navigation  of  the  ship  b^ 
means  of  the  master,  and  is  answerable  for  his 
conduct,  a  special  ownership  does.net  pass  to 
the  charterer ;  although  the  ship  is  let  and  hired 
to  him,  and  although  the  freight  reserved  be  a 
gross  sum.  The  owner,  therefore,  has  a  lien 
upon  the  coods  carried  in  the  snip  for  such 
freight  as  he  is  entitled  to  claim,  independent 
of  any  contract  between  the  shipper  and  char- 
terer. Pdmer  et  d.  v.  Graeie  et  oe.,  4  Wash.  C. 
C.  R.  110. 

12.  Freight  is  always  bottomed  on  a  contract 
expressed  or  implied.  The  freight  stated  in  the 
charterparty  cannot  be  departed  from  in  the 
bills  of  lading,  as  betweeii  tne  charteter  and  the 
master.  But  if  the  charterer  abandons  his  con- 
tract, by  refusing,  or  being  unable  to  load  the 
ship  in  whole  or  in  part,  the  master  may  take  in 
goods  from  others,  on  such  terms  as  they  can 
agree  upon ;  and  such  goods  will  be  answerable 
to  the  owner  for  the  agreed  freight,  and  the 
charterer  will  be  responsible  on  his  contract. 
Ibid, 

13.  The  same  consequence  would  follow  if  the 
charterer  should  put  her  up  as  a  general  ship, 
and  take  in  a  cargo  froin  different  shippers,  on 
such  freight  as  may  be  stipulated;  the  goods 
are  liable  to  the  owner  only,  for  this  stipulated 
freight.    Und. 

14.  If  the  master,  with  the  consent  of  the 
charterer,  and  both  acting  fairly,  with  an  honest 
Tiew  to  the  benefit  of  all  concerned,  agree  to 
take  a  caigo  free  of  freight,  and  sign  bilk  of 


lading  to  that  effect,  no  freight  is  due  by  the 
cargo  to  the  owner  of  the  vessel.    Ibid. 

15.  Where  the  owners  of  a  vessel  have  no 
agent  in  a  foreign  port,  the  master  of  the  vessel 
faas  power  to  make  a  charterparty.  Hurry  v. 
The  Assignees  of  Hurry,  2  Wash.  C.  C.  R.  145. 

16.  A  charterparty  was  entered  into  dsring 
the  war  between  England  and  the  United  States, 
and  during  the  blockade  of  the  Chesapeake  hj 
the  British  fleet,  by  which  the  plaintiff  let  his 
ship  to  the  defendants  to  carry  nour  from  Nor- 
folk to  Gadix,  and  covenanted  to  deliver  the 
fkmr,  ^^  excepting  always  restraints  of  princes 
and  rulers,"  Snd  the  freighters  covenanted  to 
pay  the  freight.  The  ship  teas  provided  with  a 
"  Sidmouth  license,"  but  the  charterparty  did 
not  express  it ;  yet  the  fact  was  well  xnown  to 
the  defendants,  who,  as  well  as  the  plaiotiffs, 
relied  upon  the  license  for  protection.  The 
charterparty  was  dated  the  31st  January,  1813. 
After  tne  ship  was  loaded,  it  was  ascertained 
that  the  license  would  afibitl  no  protection  from 
the  blockadnig  squadron.  The  defendsnts^  bj 
letter  of  March  dlst,  1818,  directed  that  the  ship 
should  not  proceed  on  her  vovage  under  soch  cir- 
cumstances. On  the  19th  of  June  they  directed 
that  the  ship  should  continue  to  be  ready  to  pro- 
ceed on  her  voysge,  es  soon  as  the  blocnde 
was  raised;  akid  finally,  the  blockade  continu'tBg 
they,  in  January,  ildl4,  directed  that  the  floar 
i^ilid  be  delivered  to  their  order,  which  wai 
done:  Held,  1.  That  the  procurement  of  ito 
license  vitiated  the  contract  as  much  as  if  it 
had  been  intefted  in  the  charterparty.  2.  Thit 
ahhough  frei^t  could  not  be  recovered,  jet 
the  various  dit-eotions  given  by  the  defendaaft 
amounted  to  a  new  contract,  which  might  be 
enforced ;  and  the  ship  owtier  was  entitled  to  in 
equitable  compenBation  for  his  labour,  and  the 
expenses  incurred  by  him  prior  to  the  3d  of 
March,  and  from  that  time  to  the  19th  of  Jane; 
and  af\er  the  last  day,  to  January,  1814,  when 
the  flour  was  delivered  by  the  plaintiff  to  the 
order  of  the  defendants.  Wilson  v.  Le  Roy  et  d^ 
1  Breeltenb.  C.  C  R.  477. 

17.  Parties  are  not  bound  to  any  fixed  and 
precise  Mipufations  to  be  embraced  in  achal1e^ 
party.  Thev  can  insert  any  covenant  they  please 
to  answer  their  ends,  atid  effect  the  object  in 
view.  There  can  be  no  doubt  a  ship  ows 
may,  bv  express  stipuktionB  as  to  freight,  is* 
compatible  with  a  claim  on  the  caigo  far  iha 
same,  be  deemed  to  hate  waived  his  lien,  as  if 
he  should,  by  charterpurty  or  otherwise,  agrM 
to  receive  his  freight  at  a  time  and  place  faating 
no  reference  to  the  delivervof  the  caigo,  orat 
vatianCe  with  such  time  ana  place.  Rta^  r. 
Bttdbior,  1  Paine's  C.  C.  R.  368. 

18.  The  owner  of  a  ship  is  not  liable  forba^ 
ratry  of  captain  and  crew,  oeyond  the  sum  m»> 
tinned  in  the  charterparty;  nor  to  repairs  of 
the  ship,  if  warranted  oy  the  owner  to  be  kept 
staunch  during  the  voyage.  But  in  case  of  l«i 
ot  expense  by  necessary  deviation,  both  wasel 
and  carso  must  contribute  in  general  arefsga 
Cemphell  V.  The  Alhiomac^  Bee's  D.  C.  R.  IM- 

10.  The  admiralty  has  jurisdictioa  in  cases  ol 
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eharterparties  for  foreign  royages,  and  may  en- 
force, by  a  proceediciff  in  rem,  the  maritime  lien 
for  freight  ander  a  charterparty.  The  Schooner 
Volunteirj  1  Sumner's  C.  C.  R.  650. 

20.  The  general  owner  is  owner  for  the  voy- 
age^ notwithstanding  a  cbarterpartv,  if  the  ves- 
m1  IS  navigated  at  his  ejqpense.  and  by  his  master 
ud  creW)  and  he  retains  tne  possession  and 
management  of  her  daring  the  voyage;  and 
eepecially  where  he  retains  a  part  of  the  vessel 
for  his  own  use.    Ibid. 

21.  By  the  general  maritime  law,  there  itt  a 
lien  on  the  goods  for  freight^  whether  ^pped 
under  a  bill  of  lading  or  a  charterparty.  But 
that  lien  may  be  waived  or  displaced  oy  any 
apecial  agreement  inconsistent  ^ith  such  lien ; 
but  it  is  presamed  to  exist  ontil  such  inoenaiit- 
ency  appears.    Ibid* 

22.  A  Stipulation  for  the  payment  of  the 
freight,  ten  days  after  the  return  of  the  ressel, 
ii  not  neoessarily  inconsistent  with  such  lien. 
M. 

23.  By  the  maritime  law,  the  ship  is  pledged 
to  the  merohandise,  and  the  merchimdise  to  the 
ihip,  for  the  performance  ef  the  contract  oi 
•hipping.   Rid. 

24.  A  clause  in  the  charterparty,  that  the 
parties  bind  the  ship  and  goods  respectively,  for 
the  performance  of  the  covenants,  payments^  and 
tgreemeots  thereof,  is  a  valid  clause,  creating  a 
pledge  or  lien  on  the  goods  for  kuch' perform- 
uice;  and  may  be  enforced  against  the  goods, 
by  a  detention  by  the  ship  owner  for  freight,  ana 
by  a  suit  in  the  admiralty.    Ibid. 

25.  A  neutral  ressel  was  chartered  to  take  on 
board  a  cargo  in  the  river  Thames,  and  deliver 
it  at  Amelia  Island  freight  free,  and  there  to 
take  on  board  a  return  cargo,  for  which  a  sum 
specified  in  the  charterparty  v^as  to  be  paid  as 
freight,  which  exceeded  the  freight  that  would 
have  been  paid  on  the  return  cargo  alone,  had  it 
been  totally  unconnected  with  the  outward  Toy- 
me.  The  veseel  was  captured  on  the  dutwara 
voyage,  and  the  caigo  condemned  as  enemy's 
property.  Freight  was  allowed  by  the  court 
below  to  the  neutral  ship  owner,  pro  rata  itinef is, 
on  the  voyage  to  Amelia  Island,  as  on  a  quan- 
tum meruit.  The  captors  not  having  appealed, 
it  was  held  that  no  Question  could  arise  on  the 
propriety  of  Imving  allowed  the  ship  any  freight 
whatever.  The  snpremo  court  expressed  itself 
ntjffied  with  the  allowance  which  had  be^n 
made,  as  an  eqaitable  one.  The  Soeiiti^  9  Cranch, 
S09;  3  Cond.  Rep.  373. 

28.  On  principle,  a  cargo  to  be  delivered  freight 
free,  cannot  be  bnrdenra  with  the  freight  to  be 
paid  on  a  cargo  to  be  afterwards  taken  on  board, 
especially  wherd  no  sum  in  gross  is  to  be  paid 
for  freight,  bal  a  sum  depending  on  tho  quan- 
tity and  quaiity  of  the  return  cargo.   Ibid. 

27.  If  a  vessel  chartered  for  a  voyage  mOet  ki 
vessel  in  distress,  and  one  of  the  charterers  be- 
ing on  board,  conients  that  a  part  of  the  crew 
may  go  on  Doard  of  the  distressed  vessel,  to 
assist  in  navigating  her  into  portj  this  consent 
does  not  change  tne  situation  of  the  parties 
under  the  charterptrty,  but  the  general  owner 
eontinuea  to  risk  his  freight,  and  the  consent  of 


the  charter^  can  only  be  construed  to  charge  him 
with  the  hazards  to  be  encountered  by  the  cargo, 
and  not  to  vary  the  contract  respecting  the 
freight.  Consequently,  the  owner  will  1^  en- 
titled to  his  proportion  of  the  salvage  decreed  to 
saving  the  snip  and  cargo,  in  the  proportion  of 
the  value  of  the  ship  and  freight  to  inat  of  the 
cargo.  Mcaon  v.  The  BlaxrewAy  2  Cranch,  240;  1 
Cond.  Rep.  897. 

28.  The  general  ownet  of  a  ship  will  be 
deemed  owner  for  the  voyage,  notwithstanding 
a  charterparty,  if  he  retains  the  possession  and 
control  or  the  navigation  of  the  ship  during  the 
voyage^  and  if  the  master  is  his  acent,  acting 
under  his  instructions.  So.  also,  if  the  intention 
of  the  parties  with  r«B;ard  to  tnis  point,  seems 
doubtful  on  the  face  of  the  charterparty.  Cet* 
tain  Lop  of  Mahogany^  2  Sumner's  C.  C.  R. 
589. 

29.  The  lien  on  the  cargo  for  freijght  is  recog- 
nised by  the  common  law  and  maritime  law,  but 
it  mav  be  displaced  by  particular  circumstances, 
which  denote  a  clear  and  determinate  abandon- 
ment. Ibid. 

30.  A  clause  in  a  charterparty,  providing  that 
the  freight  shall  be  paid  ^'in  five  days  after 
(brig's)  return  to  and  discharge  in  Boston,"  is 
not  a  waiver  or  displacement  of  the  lien  for 
freight,  the  word  "discharge"  merely  referring 
to  the  unlading,  and  not  to  the  delivery  of  the 
cargo.  Ibid. 

31.  Sembli:  A  is^ipper  has  a  right,  by  the 
maritime  law,  to  examine  the  goods  after  they 
are  unliveried,  in  order  to  ascertain  whether 
they  are  damaged  or  not,  before  he  makes  him- 
self liable,  at  tdl  events,  for  the  freight.   J^. 

32.  Wheip)  by  the  charterparty,  the  freight 
was  a  gross  sum  payable  on  the  successful  close 
of  the  whole  voyage,  and  the  bill  of  lading  de- 
clared tint  the  return  dargo  shall  be  delivered 
to  the  shipper  or  his  assigns,  they  paying  freight 
as  per  charterparty:  HMy  that  a  lien  attached 
to  the  homei^ard  cargo  for  the  freight  due  frorti 
the  whole  voyage;  also  that  the  consignee,  by  his 
receipt  of  the  goods,  ^came  personally  liable, 
upon  nis  implied  assutnpsit,  for  the  whole  freight. 

83.  The  admiralty  has  jurisdiction  overcbar- 
terparties  for  foreicn  voyage^  and  will  enforce 
the  lien  thereof.  liid. 


CHEROKEE  INDIANA. 

1.  The  Cherokee  nation  is  not  a  foreign  sMij 
in  the  sense  in  which  the  term  "  foreign  state" 
is  used  in  the  constitution  of  the  Unit^  States. 
ThB  ChiroiBtt  NtOicn  v.  The  Staie  of  Georgia,  5 
Peters,  1. 

2.  llie  Cherokees  are  o  state.  They  have  been 
uniformly  treated  as  a  state  since  the  settlement 
of  our  country.  The  numerous  treaties  made 
with  them  by  the  United  States,  recognise  them 
as  a  peoj^  cajpable  of  maintaining  the  relations 
of  peace  and  war :  of  being  responsible  in  their 
pcrfitical  character  for  any  violation  of  their  en« 
gagements,  or  for  any  aggres^on  committed  Oja 
the  citizens  of  the  United  States,  by  any  mdi- 


348 


CHEROKEE  INDIANS. 


Cherokee  Indians. 


▼idual  of  their  community.  Lawy  have  been 
enacted  in  the  spirit  of  these  treaties.  The  acts 
of  the  goyernment  plainly  recognise  the  Che- 
rokee nation  as  a  state,  and  the  courts  are  bound 
by  those  acts.   Ibid. 

3.  The  condition  of  the  Indians  in  relation  to 
the  United  States,  is,  perhaps,  unlike  that  of  any 
other  two  people  in  existence.  In  general,  na- 
tions not  owing  a  common  allegiance  are  foreign 
to  each  other.  The  term  foreign  nation,  is,  with 
strict  jpropriety,  applicable  by  either  to  tne  other. 
But  the  relations  of  the  Indians  to  the  United 
States  is  marked  by  peculiar  and  cardinal  dis- 
tinctions, which  exist  nowhere  else.   Ibid, 

4.  The  Indians  are  acknowledged  to  have  an 
unquestionable,  and,  heretofore,  an  unquestioned 
right  to  the  lands  they  occupy,  until  that  right 
shall  be  extinguished  oy  a  voluntary  cession  to 
our  government.  It  may  well  be  doubted  whe- 
ther those  tribes  which  reside  within  the  ac- 
knowledged boundaries  of  the  United  States 
can^  with  strict  accuracy,  be  denominated /orftgn 
nations.  They  may  more  correctly,  perliaps,  be 
denominated  domestic  dependent  nations.  They 
occupy  a  territory  to  which  we  assert  a  title  in- 
dependent of  their  will,  which  must  take  effect, 
in  point  of  possession,  when  their  right  of  pos- 
session ceases — meanwhile,  they  are  in  a  state 
of  pupilage.  Their  relations  to  the  United  States 
resemble  that  of  a  ward  to  his  guardian.  They 
look  to  our  government  for  protection^  rely  upon 
its  kindness  and  its  power,  appeal  to  it  for  relief 
to  their  wants,  and  address  the  president  as  their 
great  father.   Ibid. 

5.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians  against  the 
state  of  Georgia,  praying  for  an  injunction  to 

Erevent  the  execution  of  certain  laws  passed 
y  the  legislature  of  Georgia,  relative  to  lands 
within  the  boundaries  of  the  lands  of  the  Chero- 
kee nation,  the  Cherokee  nation  not  being  "a 
foreign  state"  in  the  sense  in  which  the  term 
'^  foreip^n  state"  is  used  in  the  constitution  of  the 
United  States.  Ibid. 

6.  The  third  article  of  the  constitution  of  the 
United  States  describes  the  extent  of  the  judicial 
power.  The  second  section  closes  an  enumera- 
tion of  the  cases  to  which  it  extends,  with  "  con- 
troversies between  a  state  and  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects." 
A  subsequent  clause  of  the  same  section  gives 
the  supreme  court  original  jurisdiction  in  all 
cases  in  which  a  state  shall  be  a  party — the 
Btate  of  Georgia  may  then  certainly  be  sued  in 
this  court.   Ibid. 

7.  The  bill  filed  on  behalf  of  the  Cherokees, 
Meks  to  restrain  a  state  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbouring 
people  asserting  their  independence,  their  right 
to  which  the  state  denies.  On  several  of  the 
matters  alleged  in  the  bill,  for  example,  on  the 
laws  makiiifif  it  criminal  to  exercise  the  usual 
power  of  self-government  in  their  own  country 
Dy  the  Cherokee  nation^  this  court  cannot  inter- 
pose, at  least  in  the  form  in  which  those  matters 
are  presented.  That  part  of  the  bill  which  re- 
fpects  the  land  occupied  by  the  Indians,  and 


prajTs  the  aid  of  the  court  to  protect  their  pos* 
sessions,  may  be  more  doubtful.  The  mere 
Question  of  right  might  perhaps  be  decided  bj 
this  court  in  a  proper  case,  with  proper  parties. 
But  the  court  is  asked  to  do  more  tnan  decide 
on  the  title.  The  bill  requires  us  to  control  the 
legislature  of  Geoi^ia,  and  to  restrain  the  exer- 
tion of  its  physical  force.  The  propriety  of  such 
an  interposition  by  the  court  may  well  be  ques- 
tioned. It  savours  too  much  of  the  exercise  of 
political  power  to  be  within  the  proper  province 
of  the  judicial  department.   Ibia. 

8.  The  plaintiff  in  error  was  seized  and  forci- 
bly carriea  aw*ay,  while  under  guardianship  of 
treaties  guarantying  the  country  of  the  Cherokee 
Indians,  in  which  he  resided,  and  taking  it  under 
the  protection  of  the  United  States.  He  was 
seized,  while  performing,  under  the  sanction  of 
the  chief  magistrate  of  the  Union,  those  duties 
which  the  humane  policy  adopted  by  congress 
had  recommended.  He  was  apprehended,  tried, 
and  condemned,  under  colour  of  a  law  which 
has  been  shown  to  be  repu^ant  to  the  constitu- 
tion, laws,  and  treaties  of  the  United  States. 
Had  a  judgment,  liable  to  the  same  obiections, 
been  rendered  for  property,  none  would  ques- 
tion the  jurisdiction  of  the  supreme  ooort.  It 
cannot  be  less  clear,  when  the  judgment  aifects 
personal  liberty,  and  inflicts  disgraceful  punish- 
ment :  if  puriisnment  could  dis^ce,  when  iu- 
flictea  on  innocence.  The  plaintiff  in  error  is 
not  less  interested  in  the  operation  of  this  uncoo- 
stitutional  law,  than  if  it  affected  his  property. 
He  is  not  less  entitled  to  the  protection  of  iha 
constitution,  lawK  and  treaties  of  his  countrj. 
Worcester  v.  The  State  of  Georgia^  6  Peters,  515. 

9.  The  act  qf  the  22d  December.  1830,  aod 
the  act  passed  by  the  legislature  of  Georgia, 
on  the  19th  of  December,  1829,  entitled  ''an  aei 
to  add  the  territory  lying  within  the  chartered 
limits  of  Georsia.  and  now  in  the  occupancr  of 
the  Cherokee  Inclians,  to  the  counties  of  CarroQ, 
De  Kalb.  Gwinnet.  Hall  and  Habersham,  and  to 
extend  tne  laws  ot  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  by  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  officers  serving  legal  proceii 
in  the  said  territory,  and  to  regulate  the  testi- 
mony of  Indians,  and  to  repeal  the  ninth  sectioi 
of  the  act  of  1828  upon  this  subject,"  interfere 
forcibly  with  the  relations  established  between 
the  United  States  and  the  Cherokee  nation ;  the 
reflation  of  which,  according  to  the  settled 
prmciples  of  our  constitution,  is  committed  ei* 
dusively  to  the  govern  men  t  of  the  Union.  They 
are  in  direct  hostility  with  treaties,  repeated  in 
a  succession  of  years,  which  mark  oat  the 
boundary  that  separates  the  Cherokee  countiy 
from  Georgia :  guaranty  to  them  all  the  laod 
within  their  boundary;  solemnly  pledge  the 
faith  of  the  United  States  to  restrain  their  citi- 
zens from  trespassing  on  it ;  and  recognise  ths 
pre-existing  powers  of  the  nation  to  govern  itself. 
They  are  in  equal  hostility  with  the  acts  of  cos- 
gress  for  regulating  this  intercourse,  and  giviog 
effect  to  the  treaties.    Ibid. 

10.  The  forcible  seizure  and  abduction  of  & 
person,  who  was  residing  in  the  Cherokee  natioS) 
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with  its  permifiaion*  and  by  authority  of  the  pre- 
wdefit  of  the  United  States,  is  a  iriolation  of  the 
lets  which  authorize  the  chief  magistrate  of  the 
UnioQ  to  exercise  this  authority.    Ibid. 

11.  The  Cherokee  nation  is  a  distinct  commu- 
nity, occupying  its  own  territory,  with  bound- 
aries accurately  described^  in  which  the  laws  of 
6eof]^'a  can  haye  no  force;  and  which  the 
citizens  of  Georgia  haye  no  right  to  enter,  but 
with  the  assent  of  the  Cherokees  themseWes, 
or  in  conformity  with  treaties,  and  with  the  acts 
congress.  The  whole  intercourse  between  the 
United  States  and  this  nation,  is,  by  the  consti- 
tntion  and  laws,  yested  in  the  goyemment  of  the 
United  States.    Ibid, 


CHESAPEAKE  AND  OHIO  CANAL  COM- 
PANY. 

I.  A  bill  wae  filed  in  the  circuit  court  of  the 
District  of  Columbia,  against  the  Chesapeake  and 
Ohio  Canal  Company,  claiming,  as  riparian  pro- 
prietor, from  the  company,  a  right  to  use,  for 
manufactaring  purposes,  the  water  of  the  Po- 
tomac, introduced  througn  the  land  of  the  appel- 
lant, when  the  quantity  of  water  so  introduced 
should  exceed  that  required  for  nayigation.  The 
bill  charged  that  the  land  of  the  appellant  was 
sosceptible  of  being  improyed,  and  was  intended 
so  to  be,  for  the  purpose  of  manufacturing,  by 
employing  the  water  of  the  Potomac,  prior  to 
1784,  in  which  year  the  Potomac  Company  was 
chartered.    All  the  chartered  rights  of  that  com- 
pany, and  all  their  obligations,  were,  in  1825. 
transferred  to  the  Chesapeake  and  Ohio  Canal 
Company.    By  the  improyements  made  by  the 
Potomac  Company,  much  surplus  water  was  in- 
troduced and  wasted  on  the  land  of  the  appel- 
ant.   The  Chesapeake  and  Ohio  Canal  Com- 
pany had  deepened  the  canal ;  had  made  other 
improyements  on  the  land  of  the  appellant ;  thus, 
introducing  a  large  quantity  of  water  for  nayiga- 
tion and  manufacturing.    The  appellant  claimed, 
that  under  the  charter  of  the  Potomac  Company, 
beid  by  the  Chesapeake  and  Ohio  Canal  Com- 
pany, he  was  entitled  to  use  this  surplus  water 
for  manufactaring  purposes.    If  the  water  is 
insofficient  for  this  purpose,  he  claimed  to  be 
allowed  to  have  the  works  enlarged  to  obtain  a 
sufficient  supply.   The  supreme  court  held,  that 
under  the  proYisions  of  the  charter,  the  purposes 
for  which  lands  were  to  be  condemned  and 
taken,  were  for  nayigation  only;   limiting  the 
quantity  taken  to  such  as  was  necessary  for  public 
purposes.    By  the  thirteenth  section  of  the  char- 
ter of  the  Potomac  Canal  Company  of  1784,  the 
company  were  authorized,  but  not  compelled  to 
enter  into  agreements  for  the  use  of  the  surplus 
water.    The  owner  of  the  adjacent  lands  re- 
quired no  such  special  permission  by  law :  this 
is  a  right  incident  to  the  ownership  of  land.   The 
authority,  on  both  sides,  was  left  open  to  the 
mutual  agreements  of  the  parties ;  but  neither 
could  be  compelled  to  enter  into  an  agreement 
relatiye  to   the  surplus  water.     Binney  y.  The 
Chesapeake  and  Ohto  Cand  Company^  8  Peters, 
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2.  The  thirteenth  section  of  the  act  of  Vir- 
ginia, of  January,  1824,  incorporating  the  Chesa- 
peake and  Ohio  Canal  Company,  declares,  that 
upon  such  surrender  and  acceptance,  the  charter 
of  the  Potomac  Company  shall  be,  and  the  same 
is  hereby  yacated  and  annulled,  and  all  the 
powers  and  rights  thereby  granted  to  the  Po- 
tomac Company  shall  be  yested  in  the  company 
hereby  incorporated.  By  this  proyision  the  Po- 
tomac Company  ceased  to  exist,  and  a  scire  fa- 
cias on  a  judgment  obtained  against  the  com- 
pany before  it  was  so  determined,  cannot  be 
maintained.  Mumma  y.  The  Potomac  Company^ 
8  Peters,  281. 

3.  There  is  no  pretence  to  say  that  a  scire  fa- 
cias can  be  maintained,  and  a  judgment  had 
thereon,  against  a  dead  corporation,  any  more 
than  against  a  dead  man.    ibid. 

4.  The  dissolution  of  the  corporation,  under 
the  acts  of  Virmnia  and  Maryland,  (eyen  sup- 
posing the  act  of  confirmation  of  congress  out  of 
the  way.)  cannot  in  any  just  sense  be  considered, 
within  tne  clause  of  the  constitution  of  the  United 
States  on  this  subject,  an  impairing  of  the  obli- 
gation of  the  contracts  of  the  company,  by  those 
states,  any  more  than  the  death  of  a  priyate 

Eerson  may  be  said  to  impair  the  obligation  of 
is  contracts.*  The  obligation  of  those  contracts 
suryiyes;  and  the  creditors  may  enforce  their 
claims  against  any  property  belonging  to  the 
corporation,  which  has  not  passed  into  the  hands 
of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company,  or  for  the  stockholders  thereof, 
at  the  time  of  its  dissolution,  in  any  mode  per- 
mitted by  the  local  laws.    Ibid. 


CHOSES  IN  ACTION. 

1.  A  legacy,  until  it  is  recoyered,  is  a  chose 
in  action  J  and  the  marital  right  of  the  husband 
to  his  wife's  legacy  does  not  attach,  until  it  is 
reduced  to  possession.  He  may.  indeed,  sue  for 
it,  and  reduce  it  to  possession ;  out  as  long  as  it 
continues  a  chose  in  action,  it  is  the  property  of 
the  wife.    Gdlego  y.  Gallego's  ExW.j  2  Brock. 

U.  U.  K.  2o0. 

2.  Courts  of  law,  following  in  this  respect  the 
rules  of  equity,  now  take  notice  of  assignments 
of  choses  in  action,  and  exert  themselyes  to 
afford  them  eyery  support  and  protection,  not 
inconsistent  with  estaolished  principles,  and 
modes  of  proceeding  which  goyern  tribunals, 
acting  according  to  the  course  of  the  common 
law.  They  will  not,  therefore,  give  effect  to  a 
release  procured  by  the  defendant,  under  a  co- 
yinous  combination  with  the  assignor,  in  fraud 
of  his  assignee,  nor  permit  the  assignor  to  inter- 
fere injuriously  witn  the  conduct  of  any  suit, 
commenced  by  his  assignee,  to  enforce  the  rights 
which  passed  under  the  assignment.    Ibid. 

3.  Where  a  chose  in  action  is  assigned  bjr  the 
owner,  he  cannot  interfere  to  defeat  the  rights 
of  the  assignee,  in  the  prosecution  of  a  suit 
brought  to  enforce  those  rights.  It  is  immate- 
rial, m  this  respect,  whether  the  assignment  be 

good  at  law,  or  in  equity  only.    The  doctrine, 
oweyer,  applies  only  to  cases,  where  the  entire 
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chose  in  action  has  been  assigned,  and  not  to 
a  partial  assignment.  ALmdevilU  r.  Welch^  5 
Wlieat.  1277  ]  4  Cond.  Bep.  642. 

4.  In  England,  any  instrament  or  claim, 
though  not  negotiable,  may  be  assigned  to  the 
king,  who  can  sue  upon  it  in  his  own  name. 
No  valid  ol^ection  is  perceived  against  giving 
the  same  effect  to  an  assimiment  to  the  govern- 
ment of  this  country.  Tne  United  States  v.  Bur 
ford,  3  Peters,  30. 

5.  According  to  the  settled  rule  in  chancery, 
and  that  which  is  recognised  by  the  law  of  Vir* 
sinia,  the  assignee  of  a  bond  stands  precisely  in 
the  same  situation  as  the  original  party,  and 
subject  to  all  existing  equities.  Scott  et  oi.  v. 
Shreeve  et  d.^  12  Wheat.  605 ;  6  Cond.  Rep.  662. 

6.  An  assignment,  with  notice,  of  a  chose  in 
action,  founded  in  illegality,  wiU  not  protect  the 
parties  from  the  legal  consequences  attached  to 
the  original  contract.  Fales  etal.y»  Maybury^  2 
Gallis.  C.  C.  B.  560. 

7.  A  decree,  though  not  assignable  at  law,  is 
transferable  for  valuable  consideration  in  equity ; 
and  a  court  of  chancery  will  support  the  transfer. 
Coatees  Ex^x.  v.  Muse^s  AdmWs.^  1  Brock.  C.  C.  R. 
551. 

8.  If  a  chose  in  action,  not  negotiable,  be  as- 
signed without  any  fraud  or  illegality  in  its 
origin,  the  parties  are  not  precluded  from  setting 
up  such  matters  in  defence,  in  the  same  manner 
as  if  there  had  been  no  assignment.  Fdes  et  a2. 
V.  Mavbury,  2  Gallis.  C.  C.  R.  560. 

9.  The  surplus  rents  and  profits  of  land,  after 
the  satisfaction  of  a  mortgage,  may  be  assigned 
as  a  chose  in  action^  and  the  assignee  may 
maintain  a  suit  in  equity  for  an  account.  6rordon 
V.  LetDisj  2  Sumner's  C.  C.  R.  143. 

10.  A  valid  sale  may  be  made  of  perwnal 
goods  which  are  out  of  possession ;  and  the  sale 
will  be  of  the  thing  itself,  and  not  of  a  chose  in 
action.  Tke  Brig  Sarah  Ann,  2  Samner's  C.  C. 
R.  206. 

11.  The  statute  of  1797,  ch.  74,  giving  priority 
to  the  debts  of  the  United  States  in  cases  of  in- 
solvency, applies  to  equitable  as  well  as  to  legal 
assets;  but  the  United  States  cannot  enforce 
such  priority  in  a  suit  at  law,  as  the  assignee  of 
a  judgment  of  the  private  creditor  of  the  insol- 
vent debtor,  where  the  suit  is  brought  in  the 
name  of  the  creditor,  and  not  in  the  name  of  the 
United  States.  Howe  v.  Skeppardj  2  Sumner's 
v/.  vy.  K.  loo. 

12.  Qtiery,  Whether  the  United  States  may 
not  sue  at  law,  as  assignee  of  a  chose  in  action 
or  debt;  as  such  an  assignment  would,  in  Eng- 
land, in  the  case  of  the  crown,  by  the  common 
law,  vest  a  legal  title  ?    Ibid, 

13.  Courts  of  law  as  well  as  courts  of  equity 
will  take  notice  of  the  assignment  of  choses  in 
action,  and  to  every  substantial  purpose,  will 
protect  the  assignee.  The  beneficial  interest  of 
the  assignee  is  so  far  regarded,  that  the  defen- 
dant may  set  off  a  debt  due  the  assignee,  in  like 
manner  as  if  the  suit  had  been  brought  in  his 
own  name.  Corser  v.  Craie,  1  Wash.  C.  C.  R.  424. 

14.  The  general  principle  of  law  is,  that  choses 
in  action  are  not  at  law  assignable.    But  if  as- 


signed, and  the  debtor  promises  to  pay  the  debt 
to  the  assignee,  the  latter  may  maintain  an  se- 
tion  against  the  debtor  as  money  received  to  his 
use.    Tieman  v.  Jackson,  5  Peters,  580. 

15.  In  MandeviUe  v.  Welch,  5  Wheat.  277, 
266,  it  was  said  by  the  supreme  court,  that  iu 
caaes  where  an  order  is  drawn  for  the  whole  of 
a  particular  fund,  it  amounts  to  an  equitable  as- 
signment Ojf  that  fund,  and  after  notice  to  the 
drawee,  it  binds  that  fund  in  hit  hands.  But 
where  the  order  is  dmwn  either  on  a  general  or 
a  particular  fund,  for  a  part  only,  it  does  sot 
amount  to  an  assignment  of  that  part,  or  giTe  t 
lien  against  the  drawee,  unless  he  consents  to 
the  appropriation  by  an  acceptance  of  the  diaft; 
or  an  obligation  to  accept  may  be  fairly  implied 
from  the  custom  of  trade,  or  the  course  of  bosi- 
ness  between  the  parties,  as  a  part  of  their  con- 
tract. The  court  were  there  speaking  in  a  caae 
where  the  suit  was  not  brought  by  the  assignee, 
but  in  the  name  of  the  original  assignor  for  his 
use,  against  the  debtor ;  and  it  waB,  therefor^ 
unnecessary  to  consider  whether  the  remedy^  it 
any,  for  the  assignee,  was  at  law  or  in  eqniiy. 
Ibid. 

16.  The  assignor  of  a  patent-right  caosot 
maintain  an  action  in  his  own  name  for  a  viola- 
tion of  the  patent.  Tyler  et  d,  v.  Tudy  6  CiaDch, 
324 ;  2  Cond.  Rep.  388. 

17.  Under  the  patent  act  of  February  21, 1793, 
ch.  156,  if  the  ^tentee  has  sold  out  a  moietj 
of  his  patent-rignt,  a  joint  action  lies  by  bimsea 
and  his  patentee  for  a  violation  of  it.  WhM' 
more  v.  CuUer,  1  Gallis.  C.  C.  R.  429. 

18.  The  assignee  of  a  bail-bond  is  not  spch 
an  assignee  as  is  contemplated  by  the  jndiciaij 
act  of  1789.  Bosbyahell  v.  OppenHehnerj  4  Wash. 
C.  C.  R.  317. 

See  AssiGNMEKT  or  Chosbs  iic  Actiov,  Js^ 
189. 


CHURCH  OF  ENGLAND. 

1.  The  religious  establishment  of  Eoghod 
was  adopted  by  the  colony  of  Virginia,  together 
with  the  common  law  upon  that  subject,  as  far 
as  it  was  applicable  to  the  circumstanoes  of  the 
colony.  Terret  et  d.  v.  Taylor  et  irf.,  9  Cranch, 
43;  3  Cond.  Rep.  254. 

2.  The  church  was  capable  of  receiving  en- 
dowments  of  land,  and  the  minister  of  the  cGordi 
was,  during  his  incumbency,  seised  of  the  free- 
hold, of  its  inheritable  property,  as  emphatically 
persona  ecclesiee ;  and  capable,  as  a  sole  corp 
ration,  of  transmitting  that  inheritance  to  fiii 
successors.    Ibid. 

3.  The  church- wardens  also  were  a  corponi* 
body,  clothed  with  authority  and  guardianship 
over  the  repairs  of  the  church  and  its  personal 

{)roperty ;  at  common  law  their  capacity  vas 
imited  to  personal  estate;  the  other  tempoial 
concerns  of  the  church  were  submitted  w  a 
vestry,  composed  of  persons  selected  for  that 
purpose,    ikd. 

4.  By  several  statutes  of  Virginia,  and  ihi 
common  law,  lands  purchased  under  thoir  u< 
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thority,  became  rested  either  directly  or  beQe- 
ficially,  in  the  episcopal  church ;  the  minister 
for  the  time  being  was  seised  of  the  freehold  in 
law  or  equity,  jare  ecclesi&s;  and  during  a  va- 
cancy the  fee  remained  in  abeyance,  and  the 
profits  of  the  parsonage  were  to  be  taken  by  the 
parish  for  their  own  use.    Ibid. 

5.  Property  thiis  acquired  by  the  church  re* 
mained  unimpaired,  notwithstanding  the  revolu- 
tion ;  for  the  statute  of  1776,  ch.  2,  completely 
confirmed  and  established  the  rights  of  the 
church  to  all  its  lauds  and  other  property.    Ibid. 

6.  At  the  revolution,  the  episcopal  church  no 
longer  retained  its  character  as  an  exclusive  re- 
ligions establishment ;  ahd  it  was  competent  for 
the  people  and  the  legislature  to  deprive  it  of  its 
soperjority  over  other  religious  sects,  and  to 
withhold  from  it  any  support  by  public  taxatioa. 
Ibid, 

7.  The  legislature  may  enact  laws  more  effectu- 
ally to  enable  all  sects  to  accomplish  the  great 
objects  of  religion,  by  giving  them  corporate 
rights  for  the  management  of  their  property,  and 
the  regulation  of  their  temporal  as  well  as  spi- 
ritoa)  concerns.    Ibid. 

8.  Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  could  not  create  or  continue 
a  religious  establishment  which  should  have  ex- 
cluaive  rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  lorm  or 
discipline,  or  to  pay  taxes  to  those  whose  creed 
they  could  not  conscientiously  believe.  But  the 
free  exercise  of  religion  is  not  restrained  by  aid- 
ing with  equal  attention  the  votaries  of  every 
aect,  to  penorm  their  own  religious  duties ',  or 
by  establishing  funds  for  the  support  of  ministers, 
for  public  charities,  for  the  endowment  ot 
churches,  or  for  the  sepulture  of  the  dead;  nor 
did  either  public  or  constitutional  principles  re- 
ouire  the  abolition  of  all  religious  corporations. 
Ibid. 

9.  The  public  property  acquired  by  the  epis- 
copal churches  under  the  sanction  of  the  laws, 
did  not  at  the  revolution  become  the  property  ot 
the  state.  The  title  was  indefeasibly  vested  in 
the  church  or  their  legal  agents.  The  dissolu- 
tion of  the  form  of  government  did  not  involve 
in  it  a  dissolution  of  civil  rights,  or  an  abolition 
of  the  common  law.    Ibid. 

10.  Although  a  conveyance  to  the  church- 
wardens and  their  successors  cannot  operate  to 
convey  a  fee  to  the  church,  because  their  suc- 
cessors as  such  could  not  take ;  nor  to  the  church' 
wardens  in  their  natural  capacity,  because  the 
word  heirs  is  not  in  the  deed :  yet,  a  covenant 
of  general  warranty  in  the  deed,  binding  the 
grantors  and  their  heirs  for  ever,  and  warranting 
the  land  to  the  church- wardens  and  their  suc- 
cessors for  ever,  may  well  operate  by  way  of 
estoppel,  to  confirm  to  the  church  and  its  privies, 
the  perpetual  and  beneficial  estate  in  the  land. 
Ibid.  53. 

1  ] .  As  incident  to  their  office  as  general  guard- 
ians of  the  church,  the  vestrymen  may  assert 
the  rights  and  interests  of  the  church.  But  the 
minister  also,  having  the  freehold  estate  in  law 
•r  equity,  during  his  incumbency,  in  the  lands 


of  the  church,  is  entitled  to  assert  his  own  tiahtM 
as  persona  ecclesis.  No  alienation,  therejoroy 
of  the  church  lands,  can  be  made  either  by  him- 
self or  by  the  parishioners,  or  their  authorized 
agents,  in  cases  of  a  plenarty  of  the  church, 
without  the  mutual  consent  of  both,  unless  such 
assent  be  expressly  dispensed  with  by  statute. 
Ibid. 

12.  A  grant  of  a  tract  of  land  in  equal  shares 
to  sixty-three  persons,  to  be  divided  amongst 
them  in  sixty-eight  equal  shares,  with  a  specific 
appropriation  of  ^ve  shares,  conveys  only  a  sixty- 
eightn  part  to  each  person :  and  if  one  of  the 
sluires  be  declared  to  be  '^  for  a  glebe  for  the 
church  of  England  as  by  law  established,"  that 
share  is  not  holden  in  trust  by  the  grantees,  nor 
is  it  a  condition  annexed  to  their  rights  or  shares. 
The  Town  of  Pawlet  v.  Daniel  Clark  et  al.,  9 
Cranch,  292:  3  Cond.  Rep.  408. 

13.  The  church  of  England  is  not  a  body  cor* 

$  orate,  and  cannot  receive  a  donation  eo  nomine 
bid. 

14.  A  grant  to  the  church  of  such  place  is 
good  at  common  law,  and  vests  the  fee  in  the 
parson  and  his  successors.  If  such  a  grant  be 
made  by  the  crown,  it  cannot  be  resumed  by  the 
crown  at  its  pleasure.  Land  at  common  law 
may  be  granted  to  pious  uses,  before  there  is  a 
ffrantee  in  existence  competent  to  take  it,  and  in 
tne  mean  time  the  fee  will  be  in  abeyance.  Such 
a  grant  cannot  be  resumed  at  the  pleasure  of  the 
crown.    Ibid. 

15.  The  common  law,  so  far  as  it  related  to 
the  erection  of  churches  of  the  episcopal  per* 
suasion  of  England,  the  right  to  present  or  col- 
late to  such  churches,  and  the  corporate  capacity 
of  the  parsons  thereof  to  take  in  succession, 
was  recognised  and  adopted  in  New  Hampshire 
before  the  revolution.  It  belonged  exclusively  • 
to  the  crown  to  erect  the  church  in  each  town 
that  should  be  entitled  to  take  the  glebe,  and 
upon  such  erection  to  collate,  through  the  go- 
vernor, a  parson  to  the  benefice.    Ibid. 

16.  A  voluntary  society  of  episcopalians  within 
a  town  unauthorized  by  the  crown,  could  not 
entitle  themselves  to  the  glebe;  where  no  such 
church  was  duly  erected  by  the  crown,  the  glebe 
remained  as  an  hcereditas  jacens ;  and  the  state 
which  succeeded  to  the  rights  of  the  crown, 
might,  with  the  assent  of  the  town,  alien  or  en- 
cumber it,  or  might  erect  an  episcopalian  church 
therein,  and  collate,  either  directly,  or  through 
the  vote  of  the  town  indirectly,  its  parson ;  who 
would  thereby  become  seised  of  the  glebe  jure 
ecclesi&B,  and  be  a  corporation  capable  of  trans- 
mitting the  inheritance.    Ibid. 

17.  No  episcopal  church  in  Vermont  can  be 
entitled  to  a  glebe,  unless  it  was  duly  erected  by 
the  crown  before  the  revolution,  or  by  the  state 
since.    Ibid. 

18.  The  vestry  of  the  episcopal  church  of 
Alexandria,  (D.  C.)  now  known  by  the  name  of 
"  Christ's  Church,"  is  the  regular  vestry  in  suc- 
cession of  the  parish  of  Fairfax,  and  in  connec- 
tion with  the  minister,  has  the  care  and  manage- 
ment of  all  the  temporalities  of  the  parish  within 
the  scope  of  their  authority.    A  sale  made  by 
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them  under  the  decree  of  the  court,  in  Terret  v, 
Taylor,  9  Cranch)  52,  conveys  a  good  title  to  the 
purchaser.  Mason  ▼.  Muncasterj  9  Wheat.  445 ; 
5  Good.  Rep.  644. 

19.  Although  the  church- wardens  of  a  parish 
are  not  capable  of  holding  lands,  and  a  deed  to 
them  and  their  successors  in  office  for  ever, 
cannot  operate  by  way  of  grant,  yet,  where  it 
contains  a  covenant  of  general  warranty,  binding 
the  grantees  and  their  heirs,  it  may  operate  by 
way  of  estoppel  to  confirm  to  the  church  and  its 

{irivies,  the  perpetual  and  beneficial  estate  in  the 
and.     Ibid. 

20.  The  parishioners  have,  individually,  no 
right  or  title  to  the  c^lebe  lands;  they  are  the 
property  of  the  parish  in  its  aggregate  or  cor- 
porate capacity,  to  be  disposed  of  for  parochial 
purposes,  by  the  vestry,  who  are  the  legal  agents 
and  representatives  of  the  parish.    Ibid. 


CITATION  ON  APPEAL  OR  WRIT  OF 

ERROR. 

1 .  The  supreme  court  will  not  compel  the  hear- 
ing of  a  cause,  unless  the  citation  be  served  thirty 
days  before  the  first  day  of  the  term.  Welch  v. 
MandevilUj  5  Cranch,  321 :  2  Cond.  Rep.  268. 

2.  A  citation  must  accompany  the  writ  of 
error.  Lloyd  v.  Alexander^  1  Cranch,  365 )  1 
Cond.  Rep.  334. 

3.  The  citation  had  not  been  served  on  the 
defendant  in  error  thirty  days;  and  the  court 
would  not  take  up  the  cause  until  the  thirty  days 
had  expired,  unless  the  defendant  in  error  should 
appear.     Ibid, 

4.  When  an  appeal  is  prayed  and  granted  in 
the  circuit  court,  during  the  session  of  the  court, 
a  citation  to  the  appellee  is  not  necessary.  Reillyj 
Appellant  J  v.  Lamar  el  al.j  2  Cranch,  344 ;  1  Cond. 
Rep.  419.  See  Vol.  I.,  page  151,  paragraphs  6,  7. 
Vol.  II.,  page  438,  par.  189,  195;  page  442,  par. 
246,  247;  page  447,  par.  316;  page  735,  736, 
par.  1,  2,  3. 

CITIZENSHIP. 

1.  A  certificate  by  a  competent  court,  that  an 
alien  has  taken  the  oath  prescribed  by  the  act 
respecting  naturalization,  raises  a  presumption 
that  the  court  was  satisfied  as  to  the  moral  cha- 
racter of  the  alien,  and  of  his  attachment  to  the 
principles  of  the  constitution  of  the  United 
StateS;  &c.  The  oath,  when  taken,  confers  the 
rights  of  a  citizen.  It  is  not  necessary  that 
there  should  be  an  order  of  court  admitting  him 
to  become  a  citizen.  Campbell  v.  Gordon^  6 
Cranch,  176  ;  2  Cond.  Rep.  342. 

2.  The  children  of  persons  dul^  naturalized, 
before  the  14th  of  April,  1802,  being  under  age 
at  the  time  of  the  naturalization  of  their  parent, 
were,  if  dwellin*?  in  the  United  States  on  the 
14th  of  April,  1802,  to  be  considered  as  citizens 
of  the  United  State.s.    Ibid. 

3.  The  second  section  of  the  act  of  congress, 
'I to  establish  ii  uniform  system  of  naturaliza- 
tion," passed  in  1802,  reauires  that  every  person, 
desirous  of  being  naturalized,  shall  make  report 


of  himself  to  the  clerk  of  the  district  court  of 
the  district  where  he  shall  arrive,  or  some  other 
court  of  record  in  the  United  States;  which  re- 
port Is  to  be  recorded,  and  a  certificate  of  the 
same  siven  to  such  alien ;  and  '^  which  certifi- 
cate shall  be  exhibited  to  the  court  by  every 
alien  who  may  arrive  in  the  United  States  after 
the  passing  of  the  act,  on  his  application  to  be 
naturalized,  as  evidence  of  the  time  of  his  arri- 
val within  the  United  States."  James  Spratt 
arrived  in  the  United  States,  after  the  passing  of 
this  act ;  and  was  under  the  obligation  to  report 
himself  according  to  its  provisions.  The  law 
does  not  require  tnat  the  report  shall  have  been 
made  five  years  before  the  application  for  natu* 
ralization.  The  third  condition  of  the  first  sec- 
tion of  the  law,  which  declares  that  the  court, 
admitting  an  alien  to  become  a  citizen,  ''shall 
be  satisfied  that  he  has  resided  Eve  years  in  the 
United  States,"  &c..  does  not  prescribe  the  evi- 
dence which  shall  oe  satisfactory.  The  report 
is  required  by  the  law  to  be  exnibited  on  the 
application  for  naturalization,  as  evidence  of  the 
time  of  arrival  in  the  United  States.  The  law 
does  not  say  the  report  shall  be  the  sole  evidence; 
nor  does  it  require  that  the  alien  shall  report 
himself  within  any  limited  time  after  anival. 
Five  years  may  intervene  between  the  time  of 
arrival  and  the  report,  and  yet  the  report  be  valid. 
The  report  is  undoubtedly  conclusive  evidence 
of  the  arrival ;  but  it  is  not  made  by  the  law  the 
only  evidence  of  that  fact.  Spratt  v.  Spratt^  4 
Peters,  393. 

4.  James  Spratt  was  admitted  a  citizen  of  the 
United  States  by  the  circuit  court  for  the  county 
of  Washington,  in  the  District  of  Columbia,  and 
obtained  a  certificate  of  the  same  in  the  usual 
form.  The  act  of  the  court,  admitting  James 
Spratt  as  a  citizen,  was  a  judgment  of  the  circuit 
court;  and  the  supreme  court  cannot  look  be- 
hind it,  and  inquire  on  what  testimony  it  was 
pronounced.    Ibid. 

6.  The  various  acts  on  the  subject  of  naturali* 
zation,  submit  the  decision  upon  the  right  of 
aliens  to  courts  of  record.  They  are  to  receive 
testimony,  to  compare  it  with  tne  law,  and  to 
judge  on  both  law  and  fact.  If  their  judgment 
18  entered  on  record,  in  legal  form,  it  closes  all 
inquiry;  and,  like  any  other  judjrment,  is  com- 
plete evidence  of  its  own  vah'dity.     Ibid. 

6.  To  deprive  an  American  citizen  of  the  right 
of  suing  in  the  circuit  court,  on  the  ground  of 
his  not  being  a  citizen  of  any  particular  state, 
there  ought  to  be  very  stronjj  evidence  of  his 
being  a  mere  wanderer  without  a  home.  Rabaid 
et  al.  V.  DWolfj  1  Paine's  C.  C.  R.  680. 

7.  The  averment  of  the  citizenship  of  the 
parlies,  to  give  jurisdiction  to  a  circuit  court,  is 
a  necessary  averment,  and  must  be  proved  under 
the  general  issue.  Catlett  et  al.  v.  The  Pacifit 
Ins.  Co.,  1  Paine's  C.  C.  R.  694. 

8.  It  is  not  necessary  that  a  citizen,  removing 
from  a  territory  of  the  United  States,  or  a  state, 
into  another  state,  should  acquire  all  the  rights 
of  a  citizen  of  the  slate  into  which  he  reroovp5, 
by  the  laws  of  such  slate.  It  is  sufficient  if  be 
acquire  a  domicil  there.  Yot  thp  declaration 
must  aver  that  he  is  a  citizen  of  th"  state,  not 
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nfficient  that  it  should  aver  that  he  is  a  resi- 
dent.   Ibid, 

9.  If  one  make  such  a  removal,  with  the 
arowed  object  of  acquiring  a  right  to  sue  in  the 
circuit  court,  bat  with  the  intention  of  a  perma- 
nent residence,  and  not  to  return,  it  is  not  a  fraud 
upon  the  law.    Ibid. 

10.  To  constitute  a  person  a  citizen  of  a  state, 
80  u  to  sue  in  the  courts  of  the  United  States, 
he  mast  have  a  domicil  in  such  state.  If  he  re- 
moves into  a  state  animo  manendi,  that  is  suffi- 
cient, whatever  may  be  his  motive  for  removal. 
But  a  mere  temporary  change  of  place,  without 
toy  intention  of  permanent  residence,  constitutes 
no  change  of  domicil.  Case  v.  Clarkej  5  Mason's 
C.  C.  R.  70. 

11.  An  American  citizen  who  goes  into  a 
foreign  country,  although  he  owes  local  and  tem- 
porary allegiance  to  that  country,  yet.  if  he  per- 
forms DO  other  act,  changing  his  condition,  is 
entitled  to  the  protection  of  his  own  government: 
and  if,  without  the  violation  of  any  municipal 
law,  he  should  be  oppressed,  he  would  have  a 
right  to  claim  that  protection,  and  the  interposi- 
tion of  his  ^vernment  in  his  favour.  Murray  y. 
The  Charming  Betsey,  2  Cranch,  64 ;  1  Cond.  Rep. 
358. 

12.  Citizenship,  when  spoken  of  in  the  con- 
stitution, in  reference  to  the  jurisdiction  of  the 
federal  courts,  means  nothing  more  than  resi- 
dence. If  a  citizen  thinks  proper  to  change  his 
domicil,  and  to  remove  with  nis  family,  if  he 
has  one,  to  another  state,  bona  fide  to  leave  his 
state  and  become  an  inhabitant  of  the  other,  he 
becomes,  immediately  on  such  removal,  accom- 
panied by  such  intention,  a  resident  citizen  of 
that  state ;  and  as  such  may  sue  in  the  federal 
court  in  the  state  from  which  he  removes.  If 
the  removal  is  bona  fide,  it  is  not  material  that 
the  change  of  residence  was  avowedly  to  enable 
him  to  sue  in  the  federal  court.  Cooper^ s  Lessee 
V.  Galbraith,  3  Wash.  C.  C.  R.  646. 

13.  A  native  of  Massachusetts^  coming  to  Phi- 
ladelphia in  1796,  and   remaining  until  1798, 
when  he  went  to  Maryland^  and  applied  for  the 
benefit  of  an  insolvent  act,  m  his  petition  styling 
himself  of  that  state,  and  receiving  his  discharge 
under  an  act  in  which  it  was  required  that  be 
should  appear  to  be  a  citizen  of  the  United 
States  and  of  that  state ;  subsequently,  in  1800, 
returned  to  Pennsylvania,  where  he  afterwards 
continued  to  reside :  Held,  that  in  February,  1801, 
he  wa«  a  citizen  of  Pennsylvania,  so  as  to  ex- 
clude the  plaintiffs,  also  citizens  of  that  state, 
from  suing  him  in  the  federal  courts.    Knox  v. 
Greerdeaf,  4  Dall.  360. 

14.  An  American  citizen  may  acquire,  in  a 
foreign  country,  the  cQmmercial  privileges  at- 
tached to  his  domicil  j  and  if  by  his  own  act  he 
makes  himself  a  subject  of  such  foreign  power, 
although  it  may  not  be  sufi[icient  to  rescue  him 
froRi  punishment,  for  any  crime  committed 
against  the  United  States,  yet  it  places  him  out 
of  the  protection  of  the  United  States  while 
within  the  territory  of  the  sovereign  to  whom  he 
has  sworn  allegiance.  Murray  v.  The  Charming 
Betsey,  2  Cranch,  64;  1  Cond.  Rep.  338. 
30  • 


15.  The  inhabitants  of  the  District  of  Colum* 
bia.  by  its  separation  from  the  states  of  Virginia 
and  Maryland,  ceased  to  be  citizens  of  those 
states  respectively.  Reilly  v.  Lamar  et  al.j  2 
Cranch,  344;  1  Cond.  Rep.  419. 

16.  A  Spanish  merchant  who  came  to  the 
United  States  in  a  time  of  peace  between  Spain 
and  Great  Britain,  to  carry  on  a  trade  between 
this  country  and  the  Spanish  provinces  under  a 
royal  Spanish  license,  and  who  continues  to  re- 
side here  and  carry  on  that  trade  after  the  break- 
ing out  of  war  between  Spain  and  Great  Britain, 
is  to  be  considered  an  American  merchant,  al- 
though the  trade  could  be  lawfully  carried  on  by 
a  Spanish  subject  only.  The  national  character 
of  a  person^  for  commercial  purposes,  depends 
on  his  domicil  by  the  laws  of  nations.  JLtvtng- 
ston  et  aL  v.  Maryland  Ins.  Co.^  7  Cranch,  508; 
2  Cond.  Rep.  589. 

17.  A  naturalized  citizen,  who,  in  time  of 
peace,  returns  to  his  native  country  for  the  pur* 
pose  of  trade,  but  with  the  intention  of  return* 
mg  again  to  his  adopted  country,  continuing  in 
the  former  a  year  after  the  war  between  the  two 
countries  for  the  purpose  of  winding  up  his  busi- 
ness, engaging  in  no  new  commercial  transac* 
tions  with  the  enemy,  and  then  returning  to  his 
adopted  country,  has  gained  a  domicil  in  his 
native  country,  and  his  goods  are  subject  to  cap 
ture  and  condemnation.  The  Frances,  8  Crancn, 
335 ;  3  Cond.  Rep.  154. 

18.  It  seems,  that  where  a  native  citizen  of 
the  United  States  emigrated  before  a  declaration 
of  war  to  a  neutral  country,  there  acqnired  a 
domicil.  and  afterwards  returned  to  the  United 
States  auring  the  war,  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello, 
acquire  a  neutral  domicil,  by  again  emigrating 
to  his  adopted  country.  The  Dos  Hermanos,  2 
Wheat.  76 ;  4  Cond.  Rep.  39. 

19.  A  citizen  of  the  United  States  fitting  out 
a  vessel  in  a  port  of  the  United  States,  to  cruise 
against  a  power  in  amity  with  the  United  StateS| 
is  not  protected  by  a  commission  from  a  bellige- 
rent, from  punishment  for  any  ofifence  committed 
against  vessels  of  the  United  States.  United 
Slates  V.  Piratesj  5  Wheat.  184 ;  4  Cond.  Rep.  623. 

20.  One  born  in  the  (then)  colony  of  New 
York,  in  1760,  of  Irish  parents,  went  in  1771  to 
Ireland,  where  he  was  educated  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  1795,  when  he  returned  to  Ame- 
rica, is  not  a  citizen  of  the  United  States.  HoU 
lingsworth  y.Duane,  Wallace,  51. 

21.  A  native  citizen  of  the  United  States  can- 
not throw  ofif  his  allegiance  to  that  government, 
without  a  law  authorizing  the  same.  Unitea 
States  v.  6?iHt«,  Peters'  C.  C.  R.  169. 

22.  A  citizen  of  the  United  States  cannot  dis- 
solve the  compact  between  him  and  his  country, 
without  the  consent  or  default  of  the  commu- 
ni  ty .  United  States  v.  Williams,  4  Hall's  Am .  Law 
Jour.  361. 

23.  Where  the  alienage  of  the  holder  of  land 
in  Virginia  was  fully  proved,  and  the  laws  of  Vir- 

I  ginia  required  the  oath  of  fealty  to  the  common* 

2u 


864 


CITIZENSHIP.— CITY  OP  WASHINGTON. 


Citizenship. — ^City  of  WashingtoD. 


wealth  to  be  taken  in  a  court  of  record,  as  in- 
dispensable to  citizenship,  of  which  the  court 
was  directed  to  grant  a  certificate,  which  fact, 
had  it  taken  place,  would  haye  appeared  on  the 
record,  but  which  did  not,  citizenship  ought  not 
to  be  presumed,  unless  there  were  some  other 
fact,  such  as  holding  an  office  of  which  citizens 
alone  were  capable,  or  which  required  an  oath 
of  fidelity,  from  which  it  might  be  inferred. 
Bliehi^s  Lessee  v.  Rochester j  7  Wheat.  685;  6 
Cond.  Rep.  339. 

24.  One  who  removes  to  a  foreign  country, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes  by  those  acts  such 
evidence  of  an  intention  to  reside  there,  as  to 
ttamj)  him  with  the  national  character  of  the 
state  in  which  he  resides.  The  Venusj  8  Cranch, 
278 ;  3  Cond.  Rep.  109. 

25.  In  questions  on  this  subject,  the  chief 
point  to  be  considered  is  the  animus  manendi, 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appears  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of 
domicil  is  acquired  by  a  residence  of  even  a 
few  days.   Ibid. 

26.  A  citizen  of  one  belligerent,  who  had  ac- 
quired a  domicil  in  the  territories  of  the  other, 
before  the  breaking  out  of  hostilities,  cannot  be 
deemed  an  enemy  in  the  strict  sense  of  the 
word,  yet  he  is  deemed  such  with  reference  to 
the  seizure  of  such  of  his  property  concerned  in 
the  trade  of  the  enemy,  as  is  connected  with  his 
residence.  The  same  rule  applies  to  neutrals. 
Ibid. 

27.  Citizens  domiciliated  in  the  enemy's  coun- 
try must  actually  remove  before  the  breaking 
out  of  hostilities,  otherwise  their  property  there 
afioat  will  be  liable  to  capture.  Tm  Friendschaftj 
3  Wheat.  14  ;  4  Cond.  Rep.  189. 

28.  A  citizen  of  one  state  is  to  be  considered 
a  ciiizen  of  every  other  state  in  the  Union. 
Citizenship,  in  relation  to  the  federal  judiciary, 
must  be  of  that  kind  which  identifies  the  party 
with  some  particular  state  of  which  he  is  a 
member.    Jbid, 

29.  The  only  rational  construction  of  the  con- 
stitution, in  relation  to  jurisdiction  of  federal 
courts,  is  to  limit  it  to  cases  whereithe  suit  is 
between  resident  citizens  of  se(iarate  states,  or 
where  an  alien  is  a  party.  In  order  to  give 
jurisdiction  to  the  courts  of  the  United  States, 
the  citizenship  of  the  party  must  be  founded  on 
a  change  of  domicil,  and  a  permanent  residence 
in  the  state  to  which  he  may  have  removed  from 
another  state.  Mere  residence  is  prima  facie 
evidence  of  such  change,  although,  where  it  is 
explained  and  shown  to  have  been  for  tempO" 
rary  purposes,  the  presumption  is  destroyed. 
The  intention  is  to  be  collected  from  acts,  and 
not  from  the  declaration  of  the  party.  Lessee  of 
Pierce  Butler  v.  Farnsworth.  4  Wash.  C.  C.  R.  101. 

30.  A  citizen  of  the  United  States  residing  in 
any  state  of  the  Union,  is  a  citizen  of  that  state. 
Gassies  v.  Ballon,  6  Peters,  761. 

See  Commercial  Domicil,  Pos^ 


CITY  OF  WASHINGTON. 

1.  Where,  by  the  charter  granted  by  congren 
to  the  city  of  Washington,  the  corporation  wii 
empowered  ^'  to  authorize  the  drawing  of  lot- 
teries," for  effecting  certain  improvements  in 
the  city,  and  upon  certain  terms  and  conditionB: 
Heldj  that  the  corporation  was  liable  to  the  bolder 
of  a  ticket  in  su^  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  ap- 
pointed by  the  oorporation  to  superintend  suck 
lottery  were  empowered  to  sell,  and  had  sold 
the  entire  lottery  to  a  lottery  dealer  for  a  groa 
sum,  who  was  by  his  agreement  with  them  to 
execute  the  details  of  the  scheme  as  to  the  ^e 
of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.  Clark  v.  The  Corporation  of  Wask- 
ingtonj  12  Wheat.  40 ;  6  Cond.  Kep.  425. 

2.  It  seems  that  the  power  granted  in  tbe 
charter  "  to  authorize  the  drawing  of  lotteries," 
cannot  be  exercised  so  as  to  discharge  the  cor- 
poration from  its  liability,  either  by  granting  the 
lottery  or  selling  the  privilege  to  others,  or  ia 
any  other  manner;  but  the  lotteries  to  be  author* 
ized  by  the  corporation  must  be  drawn  under 
its  superintendence,  for  its  own  account  and  o& 
its  own  responsibility.   Ibid. 

3.  In  the  sales  of  lots  in  the  city  of  Washing- 
ton, the  lots  are  not  chai^able  for  their  propor- 
tion of  the  internal  alley  laid  out  for  the  com- 
mon benefit  of  the  lots,  although  the  practice  60 
to  charge  them  has  been  heretofore  universally 
acquiesced  in  by  purchasers;  and  if  a  purchaser 
has  acquiesced  in  that  practice,  and  has  receired 
a  conveyance  accordingly  without  objection,  yet 
he  does  not  thereby  acauire  a  fee-simple  in 
such  proportion  of  the  alley,  and  be  inav  io 
equity  recover  back  the  purchase-money  which 
he  has  paid  therefor.  Prait  and  others  v.  i«fj 
Campbell,  ^c,  9  Cranch,  456;  3  Cond.  Rep.  460. 

4.  In  1822  congress  passed  an  act  auihonzing 
the  corporation  of  Washington  to  drain  the 
ground  m  and  near  certain  public  reserraiioos 
and  to  improve  and  ornament  certain  parts  of 
the  public  reservations.  The  corporation  »« 
empowered  to  make  an  agreement,  by  which 
parts  of  the  location  of  the  canal  shall  be  changed, 
for  the  purpose  of  draining  and  drying  the  ]o« 
grounds  near  the  Pennsylvania  avenue,  &c.  To 
effect  these  objects,  the  corporation  is  aulhorii™ 
to  lay  off  in  building  lots  certain  parts  of  tb« 
public  reservations,  No.  10,  1 1.  and  12,  and  of 
other  squares,  and  also  a  part  oi  B  street,  as  iak. 
out  and  designated  in  the  original  plan  of  ^^ 
city,  which  lots  they  may  sell  at  auction,  a»i 
apply  the  proceeds  to  those  objects,  and  aft<^- 
wards  to  enclosing,  planting  and  improving  other 
reservations,  and  build ingwidges,  &c.;  ihesuf* 
plus,  if  any,  to  be  paid  into  the  treasury  of  !^ 
United  States.  The  act  authorizes  the  hein^i^c 
of  the  former  proprietors  of  the  land  on  which  ti« 
city  was  laid  out,  who  may  consider  ihemsei^f* 
injured  by  the  purposes  of  the  act,  to  instituted 
the  circuit  court  a  oill  in  equity,  in  the  nature « 
a  petition  of  right,  against  the  United  States.!^ 
ting  forth  the  grounds  of  any  claim  they  nay 
consider  themselves  entitled  to  make,  to  l^  caos- 
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ducted  according  to  the  rules  of  a  court  of 
eqaity;  the  court  to  hear  and  determine  upon 
the  claim  of  the  plaintiffs,  and  what  portion,  if 
any,  of  the  money  arising  from  the  sale  of  the 
lots  they  may  be  entitled  to,  with  a  right  of  ap- 
Deal  to  the  supreme  court.    The  })laintiffs,  Van 
Ness  and  wile,  filed  in  the  circuit  court  their 
bill  against  the  United  States  and  the  corporation 
of  Washington,  claiming  title  to  the  lots  which 
had  been  thus  sold,  under  David  Bums,  the 
original  proprietor  ot  that  part  of  the  city,  and 
father  of  one  of  the  ulaintiffs,  on  the  ground  that 
by  the  agreement  between  the  United  States 
and  the  original  proprietors,  upon  laying  out  the 
city,  those  reservations  and  streets  were  for 
ever  to  remain  for  public  use ;  and,  without  the 
consent  of  the  proprietors,  could  not  be  otherwise 
appropriated  or  sold  for  public  use :  that  the  act 
of  congress  was  a  violation  of  that  contract ;  that 
by  such  sale  and  appropriation  for  private  use 
the  rierht  of  the  United  States  thereto  was  deter- 
mined, or  that  the  original  proprietors  reacquired 
a  right  to  have  the  reservations,  &c.,  laid  out  in 
building  lots  for  their  joint  and  equal  benefit 
with  the  United  States,  or  that  they  were  in 
equity  entitled  to  the  whole  or  a  moiety  of  the 
proceeds  of  the  sales  of  the  lots.    Held,  hy  the 
supreme  court,  that  no  rights  or  claims  exist  in 
the  former  proprietors  or  their  heirs,  and  that 
the  proceedings  of  the  corporation  of  Washing- 
ton, under  and  in  conformity  with  the  provisions 
of  the  act,  are  valid  and  effectual  for  the  pur- 
poses of  the  act.     Van  Ness  et  d,  v.  The  City  of 
Washington  and  the  United  States^  4  Peters^  232. 

5.  The  official  tax-books  of  the  corporation  of 
Washington,  made  up  by  the  register  from  the 
original  returns  or  lists  of  the  assessors  laid  be- 
fore the  court  of  appeals,  he  being  empowered 
by  the  ordinances  of  the  corporation  to  correct 
the  valuations  made  by  the  assessors,  are  evi- 
dence ;  and  it  is  not  required  that  the  assessor's 
original  lists  shall  be  produced  in  evidence,  to 
prove  the  assessment  of  the  taxes  on  real  estate 
m  the  city  of  Washington.  Ronkendorf  v.  lay- 
lor^s  Lessee,  4  Peters,  349. 

6.  In  an  ex  parte  proceeding,  as  a  sale  of  land 
for  taxes  under  a  special  authority,  great  strict- 
ness is  required.  To  divest  an  individual  of  his 
property  against  his  consent,  every  substantial 
requisite  of  the  law  must  be  complied  with.  No 
presumption  can  be  raised,  in  behalf  of  a  col- 
lector who  sells  real  estate  for  taxes,  to  cure  any 
radical  defect  in  his  proceedings;  and  the  proof 
of  regularity  devolves  upon  the  person  who 
claims  under  the  collector's  sale.    Ibid. 

7.  Proof  of  the  regular  appointment  of  the  as- 
sessors is  not  necessary.  They  acted  under  the 
authority  of  the  corporation,  and  the  highest 
evidence  of  this  fact  is  the  sanction  given  to  their 
returns.     Ibid, 

8.  The  act  of  congress,  under  which  the  lot  in 
the  city  of  Washington  in  controversy  was  sold, 
required  that  public  notice  of  the  time  and  place 
of  sale  of  lots,  the  property  of  non-resicfents, 
should  be  given,  by  advertising  "once  a  week" 
in  some  newspaper  in  the  city  for  three  months. 
Notice  of  the  sale  of  the  lot  in  controversy  was 
published.for  three  months;  but  in  the  course  of 


that  period,  eleven  days  at  one  time,  at  aoother. 
ten  days,  and  at  another,  eight  days  transpirea 
in  succeeding  weeks,  between  the  insertions  of 
the  advertisement  in  the  newspapers.  *'A  week" 
is  a  definite  period  of  time,  commencing  on  Sun- 
day and  enaine  on  Saturday.  The  notice  was 
published  Monday,  January  6th,  and  was  omitted 
until  Saturday,  January  ISth,  leaving  an  interval 
of  eleven  days.  Still,  the  publication  on  Satur- 
day was  within  the  week  preceding  the  notice 
of  the  0th ;  and  this  was  suflScient.  It  would  be 
a  most  rigid  construction  of  the  act  of  congress, 
justified  neither  by  its  spirit  nor  its  language,  to 
say  that  this  notice  must  be  published  on  any 
particular  day  of  a  week.  If  published  once  a 
week  for  three  months,  the  law  is  complied  with, 
and  its  object  effectuated.    Ibid. 

9.  No  doubt  can  exist  that  a  part  of  a  lot  may 
be  sold  for  taxes,  where  they  have  accrued  on 
such  part.     Ibid. 

10.  The  lot  on  which  4he  taxes  were  assessed, 
belonged  to  two  persons  as  tenants  in  common. 
The  assessment  was  made  by  a  valuation  of 
each  half  of  the  lot.  To  make  a  sale  of  the  in- 
terest of  one  tenant  in  common  for  unpaid  taxes 
valid,  it  need  not  extend  to  the  interest  of  both 
claimants ;  one  having  paid  his  tax,  the  interest  of 
the  other  may  well  be  sold  for  the  balance.  Ibid, 

11.  The  advertisement  purported  to  sell "  half 
of  lot  No.  4,  in  square  No.  491;"  and  the  other 
half  was  advertised  in  the  same  manner,  as  be- 
longing to  the  other  tenant  in  common.  This  was 
not  a  snflicient  advertisement ;  and  a  sale  made 
under  the  same  was  void.  It  is  not  sufficient  that 
in  an  advertisement  of  land  for  sale  for  unpaid 
taxes,  such  a  description  is  given  as  would  ena- 
ble the  person  desirous  of  purchasing  to  ascer- 
tain the  situation  of  the  property  by  inquiry; 
nor,  if  the  purchaser  at  the  sale  had  been  m- 
formed  of  every  fact  necessary  to  enable  him  to 
fix  a  value  upon  the  property,  would  the  sale  be 
valid,  unless  the  same  information  had  been 
communicated  to  the  public  in  the  notice.   Ibid, 

12.  The  tenth  section  of  the  act  of  congress 
provides  that  real  property  in  Washington,  on 
which  two  or  more  years'  taxes  shall  be  due  and 
unpaid,  may  be  sold,  &c.  In  this  section  a  dis- 
tinction is  made  between  a  general  and  a  spe- 
cial tax.  Property  may  be  sold  to  pay  the  former 
as  soon  as  two  years'  tax  shall  be  due ;  but  to  pay 
the  latter,  property  cannot  be  sold  until  the  ex- 
piration of  two  years  after  the  second  year's  tax 
becomes  due.  The  taxes  for  which  the  pro- 
perty in  controversy  was  sold,  became  due,  by 
the  ordinance  of  the  corporation,  on  the  1st  day 
of  January,  1821  and  1822.    The  special  tax  for 

Caving  was  charged  against  the  lot  in  1820,  and 
ecame  due  on  the  1st  of  January,  1821 ;  but 
the  ground  on  which  it  was  assessed  was  not 
liable  to  be  sold  for  the  tax  until  the  1st  of  Jan- 
uary, 1823.  The  first  notice  of  the  sale  was 
given  on  the  6th  of  December,  1822,  nearly  a 
month  before  the  lot  was  liable  to  be  sold  for  the 
special  tax  of  1820.  Held,  by  the  supreme  court, 
that  the  whole  period  should  have  elapsed, 
which  was  necessary  to  render  the  lot  liable  to 
be  sold  for  the  special  tax,  before  the  adyeitise- 
ment  was  publisned.    Ibid, 
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torney  himself.  ThereforOi  though  the  ooart 
should  giye  leaye  to  amend  the  declaration, 
when  amended,  it  should  be  considered  u  a 
new  declaration ;  and  the  defendant  shoold  be 
permitted  to  plead  de  novo.  Fumm  et  d.  t. 
Ellis  et  al.y  2  Brockenb.  C.  C.  R.  U. 

3.  A  commission  was  issued  in  the  name  ot 
Richard  M.  Meade ;  the  name  of  the  party  v%8 
Richard  W.  Meade.  This  is  a  clerical  error,  vui 
does  not  affect  the  execution  of  the  oomnusuoa. 
Keene  t.  Meade,  3  Peters^  6. 


CLERK  OF  THE  SUPREME  COURT  OF  THE 
UNITED  STATES. 

1.  Each  party  is  liable  to  the  clerk  of  the  su- 
preme court  for  the  fees  due  for  services  per* 
formed  for  such  party )  it  is  immaterial  to  the 
clerk  which  party  recovers  judgment.  Cddwell 
T.  JockBon,  7  Cranch,  276}  2  Cond.  Rep.  490. 

2.  A  charge  for  a  copy  of  the  record  is  not 

Sart  of  the  taxable  costs  of  suit,  to  be  recovered 
y  one  party  against  the  other;  but  the  party 
who  requests  the  copy  must  pay  the  clerk  tor  it. 
Ibid, 

3.  Where  a  writ  of  error  is  dismissed  in  the 
supreme  court  for  want  of  jurisdiction,  costs  are 
not  alk>wed.  Inglee  v.  Cootidge,  2  Woeat.  363 ) 
4  Cond.  Rep.  155.  S.  P.,  M'lver  et  td.  v.  WattUsj 
9  Wheat.  650;  5  Cond.  Rep.  717. 


CLERKS  OF  THE  CIRCUIT  AND  DISTRICT 

COURTS. 

1.  Money  deposited  in  bank  under  a  decree 
of  the  court,  and  subject  to  their  order,  is  '^  mo- 
ney deposited  in  court,"  within  the  meaning  of 
the  act  of  March  Ist,  1793,  ch.  165;  and  the 
clerk  is  entitled  to  commissions  upon  such  mo- 
ney, in  the  same  manner  as  if  it  had  actually 
been  paid  into  his  hands.  Ex  parte  Prescottj  2 
Galiis.  C.  C.  R.  146. 

2.  The  clerk  is  entitled  to  commissions  upon 
proceeds  of  prize  property,  sold  by  interlocutory 
order,  and  paid  into  court  by  the  marshal.  The 
Avery,  2  Galiis.  C.  R.  R.  308. 


CLERICAL  MISPRISION. 

1.  In  the  circuit  court  of  Virginia,  an  action 
of  debt  was  brought  on  a  bond,  and  the  verdict 
of  the  jury  was  for  the  penalty  to  be  discharged 
by  the  payment  of  the  sum  expressed  in  the 
condition,  with  interest  until  paid ;  but,  by  the 
error  of  the  clerk  of  the  court,  the  verdict  was 
entered  for  the  smaller  sum  as  oamages,  without 
interest ;  and  the  judgment  was  entered  for  the 
penalty  to  be  discharged  by  those  damages,  with- 
out interest.  It  seems,  tnat  for  this  misprision 
the  judgment  might  be  reversed  by  the  circuit 
court,  by  writ  of  error,  coram  vobis.  Alston  v. 
Munfordf  1  Brockenb.  C.  C.  R.  266. 

2.  The  plaintiff's  counsel  filed  a  memorandum 
with  the  clerk  of  the  court ;  and  in  filling  up  the 
writ,  the  clerk  mistook  the  name  of  one  of  the 
plaintiffs.  The  clerk  also  drew  the  declaration, 
m  which  the  same  mistake  occurred.  Upon  a 
motion  to  amend  the  pleadings,  it  was  held:  1. 
That  the  memorandum  of  counsel  was  a  docu- 
ment by  which  the  error  might  be  amended  on 
the  ground  of  clerical  misprision.  2.  That  the 
error  in  the  declaration  might  be  amended,  but 
not  on  the  ground  of  clerical  misprision.  It  is 
not  a  part  of  the  duty  of  the  clerk  of  the  court  to 
prepare  the  declaration  for  counsel.  In  such  a 
case,  the  clerk  must  be  regarded  as  the  agent 
of  tne  attorney,  and  the  declaration  is  to  be 
treated  as  if  it  were  drawn  and  filed  by  the  at- 


COD  FISHERY. 

1.  Since  the  act  of  1828,  ch.  109,  the  macketel 
fishery  cannot  be  lawfully  carried  on,  under  a 
license  for  the  cod  fishery,  in  pursuance  of  tl» 
act  of  1793,  ch.  52,  sec.  32.  The  SchooMr  Nymjk, 
1  Sumner's  C.  C.  R.  516. 

2.  Ssmhle:  That  before  the  act  of  182S,  it 
could  not  be  carried  on  under  such  a  license,  oit- 
lese  so  far  as  it  was  incident  to  the  cod  fisheiti 
as,  for  instance,  for  bait,  or  proviaioos  for  ih» 
crew.    Ibid, 

3.  The  cod  fishery  is  a  trade  within  the  tne 
intent  and  meaning  of  the  32d  section  of  the  act 
of  1793.  ch.  52.  So  is  the  mackerel  fishery. 
^'  Trade,^'  in  the  act,  is  used  as  equivalent  to  oc- 
cupation, employment,  or  business,  for  gain  oi 
profit.    Ibid. 


COLLATERAL  WARRANTY. 

1.  The  statutes  of  4th  and  5th  Anne,  ch.  16. 
upon  the  subject  of  collateral  warranty,  vere 
adopted  by  the  state  of  Rhode  Islaad  m  1749. 
under  the  authority  of  the  act  of  the  legislature. 
The  repon  of  the  committee  appointed  by  the 
legislature,  under  the  authority  of  that  lav,  in- 
cludes that  statute.  Sisson  et  ol.  v*  Seo6urjr,  I 
Sumner's  C.  C.  R.  259. 


COLLECTOR  OF   DUTIES  ON  MERCHAX- 
DISE  AND  TONNAGE,  &c. 

1.  The  collector  of  the  district  of  PetersboTg 
was  not,  by  the  act  of  May  10th,  1800,  ch.  206, 
restricted  to  a  commission  of  two  and  a  half  per 
cent.,  on  the  moneys  by  him  collected  Aid  re- 
ceived after  the  30th  of  June,  1800,  on  accooDi 
of  bonds  previously  taken  for  duties  arising  ob 
goods  imported  into  the  United  States.  Unnd 
hates  V.  Hethj  3  Cranch,  399;  1  Cond.  Rep.  575 

2.  A  collector  of  the  revenue  of  the  Unitw 
States,  after  removal  from  office,  has  Doantbontr 
to  collect  the  duties  outstanding  at  the  time  of 
his  removal,  and  which  had  accrued  while  be 
remained  in  ofiice ;  but  this  power  and  doty  ^^ 
volves  upon  his  successor.  Sthreshley  et  d.  r. 
UniUd  States,  4  Cranch,  169 ;  2  Cond.  Rep.  n. 

3.  Under  the  95th  section  of  the  act  of  3faith 
2,  1799,  ch.  128,  the  share  in  the  forfeituref  a:>l 
penalties  accruing  under  the  19th  seciioa  of  this 
act,  is  given  to  the  collector  who  made  the 
seizure,  or  who  brought  the  suit,  and  not  U^  ths 
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tollector  who  was  in  office  at  the  time  of  the 
decree  or  jadgment,  or  the  receipt  of  the  for- 
feiture on  the  seizure  of  the  ^oods;  the  collector 
in  office  has  acquired  an  inviolate  right  to  a  por- 
tion of  the  forfeiture,  which  is  consummated  on 
the  condemnation.  Buel  v.  Van  Nessj  5  Wheat. 
312;  5Cond.  Rep.  445. 

4.  If  the  collector  of  the  district  appoints  and 
commissions  an  inspector,  the  consent  and  ap- 
probatioQ  of  the  secretary  of  the  treasury,  as  re- 
quired by  the  act  of  March  2d,  1799,  sec.  2 1.  is 
presumed  until  the  contrary  is  shown.  Umted 
States  V.  Bacheldir,  2  Gallis.  C.  C.  R.  15. 

5.  The  office  of  an  inspector  of  the  customs 
ceases  with  that  of  the.  collector  who  appointed 
him;  and  an  indictment  for  resisting  such  in- 
spector, after  the  resignation  of  the  collector,  and 
l^fore  ne  is  reappointed  by  the  succeeding  col- 
lector, cannot  be  sustained.  United  States  y.  n^ood, 
2Gallis.C.C.  R.  361. 

6.  The  act  of  congress  of  1809,  ch.  72,  author- 
ized the  collector  to  seize  for  any  riolation  of  its 
provisions ;  and  it  was  not  necessary  that  such 
seizure  should  be  made  by  the  collector  in  per- 
son, or  by  his  written  authority,  nor  that  a  re- 
cord should  be  made  of  such  seizure.  The 
Bolinaand  Cargo.  1  Gallis.  C.  C.  R.  75. 

7.  After  a  filial  decree  of  condemnation  unap- 
pealed  from,  in  a  case  of  seizure,  by  a  collector, 
lor  a  breach  of  the  revenue  laws ;  the  secretary 
of  the  treasury  has  no  authority  to  remit  the 
collector's  share  of  the  forfeiture.  It  is  an  ab- 
solute right.   The  Hollen,  1  Mason's  C.  C.  R.  431. 

8.  In  an  aciion  against  the  collector  of  the 
customs  for  refusing  a  clearance,  upon  a  count, 
stating  that  the  plaintiff  was  the  owner  of  the 
▼essel.  laden  with  a  cargo  of  a  certain  ralue ; 
the  alle^tion  is  sufficient  as  to  ownership  of  the 
cargo.  Bass  et  al.  v.  SteeUy  3  Wash.  C.  C.  R.  381. 

9.  The  general  nature  of  the  cargo  being  pro- 
visions, the  bloclcade  of  the  river  Delaware  by 
the  enemy,  and  a  license  to  the  plaintiffs,  being 
neutrals  in  the  war,  from  the  blockading  squad- 
ron, will  not  authorize  the  collector  to  refuse  a 
clearance,  there  being  no  law  to  authorize  such 
refosal.    Ibid. 

10.  If  the  owner  contemplated  an  illicit  inter- 
course with  the  enemy,  such  as  to  supply  him 
with  provisions,  the  clearance  of  the  vessel 
might  be  withheld  by  the  collector.    Ibid. 

11.  The  collector  roust  show  probable  cause 
for  his  suspicions;  and  if  the  party,  having  it  in 
his  power  to  remove  the  suspicions  by  evidence, 
foils  to  do  so,  he  is  not  entitled  to  damages  for 
the  refosal  of  the  clearance  by  the  collector. 
Ibid. 

12.  Where  a  seizure  is  made  for  a  supposed 
forfeiture,  by  a  collector,  under  a  law  of  the 
United  States,  no  action  lies  in  any  common  law 
tribunal,  nntii  a  final  decree  is  pronounced  upon 
the  proceedings  to  enforce  sucn  forfeiture:  for 
it  depends  on  the  final  decree  of  the  court  pro- 
ceeding in  rem,  whether  such  seizure  is  to  be 
deemed  rightful,  or  tortious ^  and  if  the  action  is 
brought  before  such  decree,  it  is  brought  too'toon. 
Gelston  v.  Hoyt,  3  Wheat.  246 ;  4  Cond .  Rep.  244. 

13.  If  a  suit  be  brought  against  the  collector 
for  a  supposed  trespass,  while  the  suit  i*  pend- 


ing, the  fact  of  the  pending  suit  may  be  pleaded 
in  abatement,  or  as  a  temporary  bar  to  the  action. 
If  after  a  condemnation,  then  the  condemnation 
may  be  pleaded  as  a  bar.  If,  after  an  acqnittali 
without  a  certificate  of  reasonable  cause,  an  ac- 
tion be  brought  a^inst  the  collector,  he  is  with- 
out any  justification  for  the  seizure;  and  it  is 
definitively  settled  that  the  act  was  tortious. 
Ibid, 

14.  If,  in  an  action  of  trespass  for  a  seizure, 
the  collector  plead  the  fact  of  forfeiture  as  a  de- 
fence, without  averrins  a  lis  pendens,  or  a  con- 
demnation, on  acquittal,  without  a  certificate  of 
reasonable  cause  of  seizure,  the  plea  is  bad ;  for 
it  attempts  to  put  in  issue^  in  a  state  court,  the 
question  of  forfeiture.    Ibid. 

15.  By  the  act  of  congress  of  18th  February, 
1793,  ch.  8,  sec.  27,  the  officers  of  the  revenue 
are  authorized  to  make  seizures  of  any  goods, 
or  of  ships,  for  any  breach  of  the  laws  of  the 
United  States.    Ibtd, 

16.  If  a  collector  justify  the  detention  of  a 
vessel,  under  the  eleventh  section  of  the  embargo 
act,  he  need  not  show  that  his  opinion  was  cor- 
rect, nor  that  he  used  reasonable  care  and  dili- 
gence in  ascertaining  the  facts  on  which  his 
opinion  was  founded.  It  is  sufficient  that  he 
honestly  entertained  the  opinion  on  which  he 
acted.  Otis  v.  WatldnSj  9  Cranch,  339;  3  Cond. 
Rep.  424. 

17.  The  remission  of  a  forfeiture  or  penalty 
by  the  secretary  of  the  treasury,  accruing  under 
the  revenue  laws,  under  the  remission  act  of 
3d  March.  1797,  ch.  361,  before  the  final  judg- 
ment, ana  until  the  actual  payment  over  to  the 
collector  for  distribution  ol  the  money  arising 
from  such  forfeiture,  extends  to  the  shares  of  the 
forfeiture  or  penalty  to  which  the  officers  of  the 
customs  are  entitled,  as  well  as  to  the  interests 
of  the  United  States.  The  U.  8.  v.  Jlfoni's,  10 
Wheat.  246:  6  Cond.  Rep.  90. 

18.  The  snip  Good  Friends,  and  her  car^  of 
British  merchandise,  owned  by  Stephen  Girard, 
a  citizen  of  the  United  States,  was  seized  by  the 
collector  of  the  Delaware  district,  on  the  19th  of 
April,  1812,  for  a  violation  of  the  non-intercourse 
laws  of  the  United  States,  then  in  force.  The 
ship  and  cargo  were  condemned  as  forfeited,  in 
the  district  and  circuit  court  of  the  Delaware 
district.  On  the  29th  July.  1813,  congress  passed 
an  ''act  for  the  relief  of  the  owners  of  the  Good 
Friends,  &c.,"  and  a  remission  of  the  forfeiture 
was  granted  by  the  secretary  of  the  treasury, 
under  the  authoritv  of  that  act,  with  the  excep- 
tion of  a  sum  equal  to  the  double  duties  imposed 
by  an  act  of  congress  passed  on  the  1st  of  July, 
1812.  The  collector  was  entitled  to  one  moiety 
of  the  whole  amount  reserved  by  the  secretary 
of  the  treasury,  as  the  condition  of  the  remis- 
sion.   M^Lane  v.  U.  5.,  6  Peters,  404. 

19.  Where  a  sentence  of  condemnation  has 
been  finally  pronounced  in  a  case  of  seizure,  the 
supreme  court,  as  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to 
decree  a  distribution  of  the  proceeds,  according 
to  the  terms  prescribed  by  law.  And  it  is  a  fa- 
miliar practice  to  institute  proceedings  for  the 
purpose  of  such  distributioni  whenever  a  doubt 
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occurs  as  to  the  rights  of  the  parties,  who  are 
entitled  to  share  in  the  distribution.    Ibid. 

20.  The  duty  of  the  collector  in  superintend* 
ing  the  collection  of  the  reyenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  oner- 
ous and  full  ot  perplexity.  If  he  seizes  any 
goods,  it  is  at  his  own  peril  ]  and  he  is  condem- 
nable  in  damages  and  costs,  if  it  should  turn  out 
upon  the  final  adjudication,  that  there  was  no 
probable  cause  for  the  seizure.  As  a  just  reward 
lor  his  diligence,  and  a  compensation  for  his 
risks :  at  once  to  stimulate  his  vigilance  and  se- 
cure nis  activity ;  the  laws  of  the  United  States 
have  awarded  to  him  a  Iskvee  share  of  the  pro- 
ceeds of  the  forfeiture.  But  his  right  by  the 
seizure  is  but  inchoate ',  and  although  the  forfeit- 
ure may  have  been  justly  incurred,  yet  the 
government  has  reserved  to  itself  the  right  to 
release  it.  either  in  whole  or  in  part,  until  the 

Eroceeds  nave  been  actually  receivea  for  distri- 
ution ;  and  in  that  event,  and  to  that  extent,  it 
displaces  the  right  of  the  collector.  Such  was 
the  decision  of  toe  court  in  the  case  of  the  United 
Stotes  V.  Morris,  10  Wheat.  246;  6  Cond.  Rep. 
90.    Ibid. 

21.  But  whatever  is  reserved  to  the  govern- 
ment out  of  the  forfeiture,  is  reserved  as  well 
for  the  seizing  officer  as  for  itself;  and  is  distri- 
butable accordingly.  The  government  has  no 
authority,  under  its  existing  Taws,  to  release  the 
collector's  share,  as  such ',  and  yet  to  retain  to 
itself  the  other  part  of  the  forfeiture.    Ibid. 

22.  Where  a  ministerial  officer  acts  in  good 
faith,  he  is  not  liable  to  exemplary  damages  for 
an  injury  done :  but  he  can  claim  no  further  ex- 
emption, where  his  acts  are  clearly  against  law. 
Tracy  et  d.  v.  Swartvfout,  10  Peters,  80. 

23.  The  collector  has  a  right  to  hold  possession 
of  imported  goods,  until  the  duties  are  paid,  or 
secured  to  be  paid,  as  the  law  requires.  But  if 
he  shall  retain  possession  of  them,  and  refuse 
their  delivery  after  the  duties  are  paid,  or  bond 

Siven,  or  tendered,  for  the  proper  rate  of  duties, 
e  is  liable  to  the  owner  of  the  goods  for  the 
damages  which  may  be  sustained  by  this  refusal. 
Ibid, 

24.  A  collector  of  the  revenue  is  not  personally 
liable  in  an  action  to  recover  back  an  excess  ol 
duties  paid  as  collector,  and  by  him,  in  the  regu- 
lar or  ordinary  course  of  his  duty,  paid  into  the 
treasury  of  the  United  States :  he,  the  oollector, 
acting  in  good  faith,  and  under  instructions  from 
the  treasury  department;  and  no  protest  being 
made  at  the  time  of  payment,  or  notice  not  to 
pay  the  money  over,  or  intention  to  sue  to  reco- 
Ter  back  the  amount  given  him.  Elliot  v.  Swart* 
10011/,  10  Peters,  137. 

25.  In  case  of  a  voluntary  payment  of  duties, 
by  mere  mistake  of  law,  no  action  will  lie  to 
recover  back  the  money.  The  constrnction  of 
the  law  is  open  to  both  parties,  and  each  is  pre- 
somed  to  know  it.    Ibid, 

26.  Any  instruction  of  the  treasury  depart- 
ment to  a  oollector,  cannot  change  the  law,  or 
affect  tne  rights  of  a  party  injnred  by  them.  He 
waa  not  bound  to  take  and  adopt  that  construc- 
tion.   Ha  was  at  liberty  to  judge  for  himself, 


and  act  accordingly.  The  instructioDs  from  the 
treasury  seem  to  have  been  thrown  into  the 
question  in  the  case,  for  the  purpose  of  showins 
beyond  all  doubt  that  the  collector  acted  ingnod 
faith.  To  make  the  collector  answerable,  after 
he  had  paid  over  the  money,  without  any  inti- 
mation having  been  given  that  the  duty  was  not 
legally  charged,  cannot  be  sustained  upon  any 
sound  principle  of  polic3r  or  of  law.  Toere  can 
be  no  nardship  in  requiring  the  party  to  five 
notice  to  the  collector,  tnat  he  considers  the  duty 
claimed  illegal,  to  put  him  on  his  guard,  by  re* 
quiring  him  not  to  pay  over  the  money.  The 
oollector  would  then  be  placed  in  a  sitaation  to 
claim  an  indemnity  from  the  government.  Bat 
if  the  party  is  entirely  silent,  and  gives  no  iuti* 
mation  of  an  intention  to  seek  a  repayment  of 
the  money,  there  can  be  no  ground  upon  which 
the  collector  can  retain  the  money,  or  call  npon 
the  government  to  indemnify  him  against  a  vvl 
It  is  no  sufficient  answer  to  this  that  the  party 
cannot  sue  the  United  States.  It  is  the  caw  u 
a  voluntary  payment  under  a  mistake  of  hv, 
and  the  money  paid  over  into  the  treaaary ;  and 
if  any  redress  is  to  be  had,  it  must  be  by  appli- 
cation to  the  favour  of  the  sovemment,  ana  not 
on  the  ground  of  a  le^  right.    Ibid» 

27.  The  collector  is  personally  liable  in  an 
action  to  recover  back  an  excess  of  duties  paid 
to  him  as  collector,  and  by  him  paid  over  in  the 
regular  and  ordinary  course  of  his  duty  into  the 
treasury  of  the  United  States;  he,  the  eoIJecior, 
acting  in  good  faith,  and  under  instractions  from 
the  treasury  department :  a  notice  having  beefl 
gjiven  him  at  the  time  of  payment,  that  the  da- 
ties  were  charsed  too  high,  and  tnat  the  party 
paying,  so  paid  to  get  possession  of  his  goods, 
and  intended  to  sue  to  recover  back  the  amoont 
erroneously  paid,  and  gave  notice  not  to  payorer 
the  amount  into  the  treasury.     Ibid. 

28.  To  justify  a  seizure  there  must  be  pro- 
bable cause ;  and  if  the  officer  of  the  en^toms 
seize  without  such  cause,  no  indictment  will  fo 
for  resisting  him,  for  he  is  not  in  the  ezecntion 
of  his  office.  The  United  States  v.  Gaifj  2  Gallis. 
C.  C.  R.  359. 

29.  If  an  officer  of  the  customs  seize  goods 
without  probable  cause,  he  is  answerable  forall 
losses  and  injuries,  however  occasioned.  If  with 
probable  cause,  he  is  responsible  only  for  toMi 
and  injuries  occasioned  by  ordinary  negiecL 
Burke  v.  Trevitt,  I  Mason's  C.  C.  R.  96. 

30.  The  collector  has  no  authority  to  receive 
a  bond  of  any  person  as  security  for  the  paj* 
ment  of  duties  on  merchandise  inoported,  ex- 
cept for  the  importer.  The  United  States  r.  If 
nuin,  1  Mason's  C.  C.  R.  482. 

31.  Where  a  collector's  term  of  office  expira 
under  the  act  of  congress  of  1820,  ha  is  eou- 
tied  to  one-half  of  the  commissions,  upon  bous 
taken  by  him  and  then  outstanding,  ana  coHectfu 
by  his  successor,  as  being  a  case  within  the 
equity  of  the  act  of  1799,  ch.  129.  Betes  t 
Drury,  4  Mason's  C.  C.  R.  118. 

32.  The  secretary  of  the  treasury  has  power, 
under  the  act  for  the  mitigation  and  remisfiiflB 
of  forfeitures,  to  remit|  as  well  the  moiety  tf 
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fbare  allowed  to  individuals,  as  the  part  belong- 
ing to  the  (Jnited  States.  Tke  Umttd  States  v. 
Thomas  Morris,  Paine's  C.  C.  R.  209. 

33.  A  collector  of  internal  revenue,  who  is  the 
nccesaoT  in  office  to  one  who  had  taken  bonds 
for  duties  payable  to  the  United  States,  is  not 
liable  for  the  amount  of  those  bonds,  but  is  only 
liable  for  the  ordinary  care  of  collecting  the 
aame,  and  for  urging  on  the  attorney  to  whom 
the  hoods  had  been  delivered  for  suit.  United 
States  V.  Snyder,  4  Wash.  C.  C.  R.  559. 

34.  The  secretary  of  the  treasury  may  remit 
Dot  only  the  interest  of  the  United  States,  but  of 
iodiFldoals,  in  penalties  and  forfeitures  in  cer- 
tain caaes«  after  suit  brought  and  before  jadf^- 
ment.  Tke  United  States  v.  Lancaster,  4  Wash. 
C  C.  R.  64. 

35.  In  a  suit  against  a  surety  of  a  collector  of 
ktenal  revenue,  upon  a  joint  and  several  bond. 
with  condition  tiuit  the  collector  has  truly  ana 
faithfully  dischai^ged  his  duties,  and  also  with 
condition  that  he  will  truly  and  faithfully  dis- 
eharge  them,  a  recovery  may  be  had  of  the 
urety,  for  a  breach  of  the  latter  condition  by 
the  collector.  The  United  States  v.  Brovn,  Gil- 
pin's D.  C.  R.  179. 

36.  A  collector  of  the  customs  is  not  at  liberty 
to  receive  way  thing  but  money  of  the  United 
States,  or  foreign  gold  or  silver  coin,  made  cur- 
rent by  law,  in  payment  for  duties.  If  he  re- 
ceives a  check  on  a  bank  in  payment,  it  is  at  his 
own  peril,  and  if  the  check  is  not  paid,  the  bond 
is  not  dischai^ed ;  a  fortiori,  it  is  not  discharged 
by  the  receipt  of  a  memorandum  check.  John- 
tan  in  Error  v.  The  United  btates,  5  Mason's  C. 
C.  R.  425. 

37.  The  receipt  of  the  collector  acknowledging 
payment  is  prima  facie  evidence,  but  it  is  not 
conclusive  of  the  fact  of  payment.    Ibid, 

38.  A  collector,  like  other  public  ofHcers,  can- 
not bind  the  United  States  by  any  acts  beyond 
or  contrary  to  the  authority  given  to  him  by  law. 
Ibid, 

39.  Qttery,  Whether  a  collector  is  not  to  all 
btents  functus  officio,  as  soon  as  a  removal  takes 
pkce  by  the  appointment  of  another  person  in 
Eis  stead  %    Ibtd. 

40.  The  act  of  congress  of  1822,  cb.  107, 
provides,  that  whenever  the  emoluments  of  cer- 
tain collectors  of  the  customs  ''shall  exceed 
three  thousand  dollars  in  any  one  vear,"  &c., 
(lie  excess  shall,  in  every  such  case,  be  paid  into 
the  treasury  of  the  United  States.    The  defend- 
aat  vras  collector  of  the  port  of  Gloucester,  and 
was  removed  from  office  July  29th,  1829.   From 
January  Ist,  of  the  same  vear,  to  the  day  of  his 
removal,  he  l^ad  received  for  salary,  fees,  and 
commisaioack  three  thousand  four  hundred  and 
fifty-seven  dfollars  and  eighty-three  cents;  the 
excess  oi  this  over  three  thousand  dollars,  after 
deducting  certain  legal  expenses,  he  paid  into 
the  treasary  of  the  Unitea  States.    Held,  that 
all  the  fees  and  comiiiiasions  received  by  the 
Collector,  are  to  be  deemed  to  be  received  for 
his  own  use,  until  tney  exceed  the  maximum 
amount  of  three  thousand  dollars;  that  the  de- 
fendant was  therefore  absolutely  entitled,  in  his 
avQ  rigbl^  to  the  fees  a^d  emoluments  oi  aSBuce, 


not  exceeding  three  thousand  dollars,  received 
during  the  seven  months  ]>receding  his  removal; 
although  he  did  not  continue  in  office  a  whole 
year  from  January  Ist,  and  that  the  year  of  his 
successor  in  office  commenced  on  the  day  of  his 
appointment^  and  ended  with  the  same  day  of 
the  succeeding  year.  United  States  v.  Pearce,  2 
Sumner's  C.  C.  R.  576. 

41.  Virginia. — The  act  of  congress,  respectins 
delinquent  collectors  and  their  sureties,  created 
a  lien  on  the  land  of  the  parties  to  the  official 
bond;  but  the  lien  cannot  be  enforced  until 
after  all  the  personal  estate  is  exhausted:  and 
on  a  joint  judgment  obtained  against  all  the  par- 
ties to  the  bond,  the  personal  estate  of  all  liable 
to  execution  must  be  exhausted  before  the  land 
of  any  one  of  them  can  be  reached ;  in  other 
words,  the  land  of  one  surety  cannot  be  sub- 
jected to  the  payment  of  any  part  of  the  judg- 
ment w^^hen  there  is  personal  estate  in  the  hands 
of  another  surety,  w-ho  has  paid  his  aliquot  por- 
tion of  the  debt.  The  United  States  v.  Graves  it 
at,,  2  Brockenb.  C.  C.  R.  379. 

42.  The  process  act  of  the  United  States  gives 
the  same  remedy  to  the  United  States  against 
the  lands  of  delinquent  collectors,  that  the  statute 
of  Virginia  gives  against  the  lands  of  those 
against  whom  the  state  has  obtained  judgment. 
Ibid. 

43.  The  plaintiff,  as  the  importer  of  certain 
merchandise  from  England,  entered  the  same  at 
the  custom-house  in  New- York,  on  the  29th  of 
March,  1837,  as  cases  containing  cotton  gloves. 
He  gave  a  bond  for  the  duties^  payable  on  the 
27th  of  June,  1838.  In  1838,  it  was  discovered 
that  one  of  the  cases.  No.  45,  contained  silk 
hose,  and  not  cotton  gloves.  The  plaintiff  paid 
the  bond  to  the  collector,  under  protest ;  having 
claimed  from  the  comptroller  of  the  treasury  to  be 
released  from  the  payment  of  the  duties  on  case 
No.  45,  alleging  that,  as  silk  hose,  they  were  not 
liable  to  duty  under  the  act  of  congress  of  14th 
July,  1832.  The  plaintiff  instituted  a  suit  against 
the  collector,  to  recover  back  the  duties  so  paid 
to  him.  Held,  that  the  suit  could  not  be  sus- 
tained, after  so  long  a  time  from  the  entry  of  the 
merchandise.  Held,  that  silk  hose,  and  all  ma- 
nufactures of  silk,  of  which  silk  is  the  compo- 
nent material  of  chief  value,  coming  from  tnis 
side  of  the  Cape  of  Good  Hope,  except  sewing 
silk,  are  free  ol  duty.  Bend  v.  Hoyt,  13  Petenl| 
263. 

44.  Even  courts  of  equity  will  not  interfere  to 
assist  a  partjr  to  obtain  redress  for  an  injury 
which  he  miffht,  by  ordinary  diligence,  have 
avoided.  And,  a  fortiori,  a  court  of  law  ought 
not,  where  the  other  party  has,  by  his  very  acts 
and  omisslonfls  lost  his  own  proper  righta  and 
advantages,    ibtd. 

45.  A  collector  is  generally  liable  in  an  action 
to  recover  back  an  excess  of'^  duties*  paid  to  hii^ 
as  collector,  when  the  duties  have  been  illegally 
demanded,  and  a  protest  of  the  illegality  hai 
been  made  at  the  time  of  payment,  or  notio^ 
given  that  the  party  means  to  contest  the  claim* 
Nor  is  there  any  doubt  that  a  like  action  gene* 
rally  lies,  where  the  excess  of  duties  has  beea 
paid  under  a  mistake  of  fact,  and  notice  thereof 
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has  been  given  to  the  colleocor  before  he  has 
paid  over  tke  money  to  the  g[overnment.    Ibid, 

46.  By  the  sixty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  the  goods  or  merchandise 
seized  under  that  act  are  to  be  put  into  and  re- 
main in  the  custody  of  the  collector,  or  such 
other  persons  as  he  may  appoint  for  that  purpose, 
DO  longer  than  until  the  proper  proceedings  are 
instituted,  under  the  eighty-ninth  section  of  the 
same  act,  to  ascertain  whether  they  are  forfeited 
or  not;  and  as  soon  as  the  marshal  seizes  the 
goods,  under  the  proper  process  of  the  court,  the 
marshal  is  entitled  to  the  sole  and  exclusive  cus- 
tody thereof,  subject  to  the  future  orders  of  the 
court.  Ex  parte  Jesse  Hoytj  Collector  of  tke  Port 
of  New  York,  13  Peters^  279. 

47.  The  collector  is  responsible  for  all  moneys 
received  by  him  and  not  accounted  for,  without 
reference  to  the  ofRcial  terms  he  may  have 
served^  or  to  any  botids  he  may  have  executed. 
But  this  is  not  the  case  with  his  sureties.  They 
are  responsible  only  for  the  faithful  performance 
of  his  duties  for  the  term  of  his  appointment. 
The  condition  of  the  bond  is,  that  he  hath  per- 
formed his  duties  faithfully,  and  that  he  snail 
continue  to  perform  them.  But  this  condition 
does  not  extend  to  his  delinquencies  under  any 
other  appointment.  The  United  States  v.  Eck- 
ford^s  ExeeiUors,  17  Peters,  251. 

48.  The  bond  on  which  suit  was  brought  is 
dated  22d  June,  1830,  and  relates  to  the  29th  of 
March  preceding,  at  which  time  the  term  of  the 
collector  commenced ;  and  its  obligation  extends 
to  the  29th  of  March,  1834.  That  the  sureties 
are  not  bound  beyond  that  period^  is  too  clear 
for  controversy.  As  it  regards  their  liability,  it 
is  the  same  as  if  Swartwout  had  served  only  the 
term  covered  bv  their  bond.  For  the  faithful 
performance  of  his  duties  under  the  executive 
appointment  which  preceded  that  terra,  he  gave 
bond  and  security,  and  also  under  the  appoint- 
ment for  the  four  years  which  he  served  from 
the  29th  of  March,  1834.  So  far  as  the  sureties 
are  concerned,  these  terms  are  as  separate  and 
distinct  as  if  a  different  individual  had  filled 
each  of  them.    Ibid. 

49.  At  the  commencement  of  each  term,  an 
amount  is  charged  against  the  collector,  but  it 
may  be  composed  of  bonds  in  suit,  not  <iue.  and 
deposited  specially.  The  balance  coarged,  tnere- 
fore,  at  the  commencement  of  any  quarter  or 
term,  does  not  show  that  the  collector  is  in  de- 
fault. He  may  indeed  stand  charged  with 
money  actually  paid  into  the  treasury  by  him, 
but  for  which  he  has  received  no  credit,  or  what 
is  called  a  "covering  warrant''  has  not  been  is- 
sued. Until  this  has  been  done,  the  credit  can- 
not by  the  usages  of  the  department,  be  given. 
Ibid. 

50.  The  retrospective  obligation  of  a  bond 
with  surety  given  by  a  collector,  is  as  much 
limited  by  the  term  of  the  new  appointment  as 
the  prospective.  The  obligation  is  limited  to  the 
term  of  ofBce  fixed  by  law.    Ibid. 

51.  The  treasury  omcers  are  the  a^nts  of  the 
law.  It  regulates  their  duties,  as  it  does  the 
duties  and  the  Hghts  of  the  collector  and  his 
•oreties.    The  officers  of  the  treasury  cannot, 


by  any  exercise  of  their  discretion,  enlaise  ft 
restrict  the  obligation  of  the  collector's  bood. 
•Much  less  can  they,  by  the  mere  fact  of  keeping 
an  account  currentp  in  which  debts  aud  credits 
are  entered,  and  without  any  express  apptopria- 
tion  of  payments,  afiiect  the  rignts  of  the  snie* 
ties.  The  collector  is  a  mere  agent  or  trastee 
of  the  government.  He  holds  the  money  he  is- 
ceives  in  trust,  and  is  bound  to  pay  it  over  to  tke 
sovemment  as  the  law  requires;  and  in  tke 
faithful  performance  of  this  trust  the  suretiei 
have  a  direct  interest,  and  their  rights  cannot  be 
disregarded.    Ibid. 

52.  The  treasury  officers  cannot  say  that  tke 
funds  currently  received  and  paid  enrer  shall  be 
appropriated  in  the  discharge  of  a  defalcatioD 
which  occurred  long  before  the  sureties  were 
bound  for  the  collector.  If  the  collector  be  i& 
default  for  a  preceding  term,  it  is  the  duty  of  tks 
treasury  department  to  require  payment  fiom 
him  and  his  sureties  for  that  term.  To  psyso^ 
defalcation  out  of  accruing  receipts  during  i 
subsequent  term,  even  with  the  assent  of  tbe 
collector,  would  be  a  fraud  upon  the  sureties  for 
such  term.    Ibid, 

53.  The  government  must  show  the  amoiot 
of  the  defalcation  of  the  collector  during  the 
term  for  which  the  defendants  were  sureties,  to 
charge  them ;  and  this  is  not  done  on  the  face  of 
a  general  transcript  of  the  accounts  of  a  colieetor 
during  more  than  one  term.  It  is  therefore  ne* 
cessary  to  have  a  restatement  of  the  acooont  for 
the  purpose.    Ibid. 

54.  The  amount  chareed  to  the  collector  st 
the  commencement  of  the  term  is  only  primi 
facie  evidence  against  the  sureties,  u  these 
can  show,  by  circumstances  or  otherwise,  tfast 
the  balance  charged  in  whole  or  in  part  by  the 
collector  has  been  misapplied  by  the  coUedor 
prior  to  the  new  appointment,  they  are  not  liable 
for  the  sum  so  misapnlied.    Ibid. 

55.  In  answer  to  tne  question,  "  whether  the 
payments  made  by  the  collector  subsequeniljlo 
the  28th  of  March,  1834,  should  be  appropriated 
in  discharge  of  his  indebtment  on  that  day,"  lbs 
court  say :  That  so  far  as  such  payments  vere 
made  ot  moneys  accruing  and  receired  in  tbe 
subsequent  terra,  they  should  not  be  so  aj^Hed. 
But  so  far  as  the  payments  were  made  m  tbi 
subsequent  term  of  moneys  received  on  dotj* 
bonds  or  otherwise,  which  remained  charged  ti 
the  collector  as  of  the  preceding  special  tern, 
such  payments  should  be  appropriated  to  tbe 
discharge  of  the  indebtment  of  the  collector  ftr 
that  term.    Ibid. 

56.  Where  the  collector  of  Ipswich  claimo^ 
a  commission  on  drafts  drawn  by  him  on  tbe 
collector  at  Boston,  in  pa3rment  of  bounties  dae 
to  fishermen,  under  the  act  of  1813,  ch.34;J 
was  held,  that  there  beins  no  provision  by  vbid 
a  commission  is  allowed  thereon,  the  collector 
could  not  charae  a  commission.  Andrevs^' 
UniUd  StaUs,  2  Story's  C.  C.  R.  202. 

57.  The  coUector  of  any  port,  being  autboriied 
by  the  act  of  1817,  ch.  282^  sec.  7,  to  appoint* 
deputy,  with  the  approlnlion  of  the  secretaty 
of  the  treasury;  it  seems,  that  a  deputy,  so*?* 
pointed,  should  receive  a  reasonable  coffiptt<^ 
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tion  for  his  servioet,  although  no  compensation 
therefor  be  fixed,    ihid. 

58.  AH  expenditures  made  by  a  collaetor,  for 
office^rent,  clerk-bire,  fuel,  and  stationary^  are  to 
be  deemed  incidents  to  his  office,  and  should  be 
allowed  as  proper  charges  against  the  United 
States;  and  if  he  do  not  keep  and  transmit 
yearly  accounts  thereof,  according  to  the  requi- 
sitions of  the  act  of  1799,  ch.  129,  seo.  2.  be 
does  not  forfeit  his  right  to  be  reimbursea  for 
soch  expenditures,  but  only  subjects  himself  to 
the  payment  of  the  penalty.    Aid, 

59.  By  the  act  of  May  7,  1822,  ch.  107,  sec. 
9,  proTiding  for  the  salaries  of  collectors  and 
na^al  officers,  the  necessary  expenses  of  the 
office  are  a  primary  charge  upon  the  gross  re- 
ceipts or  fund,  and  the  officer  is  entitled  to  the 
remainder  only,  after  such  deduction  ]  but  he  is 
not  entided  thereby  to  receive  three  thousand 
dollars,  and  to  charge  any  deficiency  below  that 
sum  in  the  receipts  to  the  government.  Went* 
wrlh  T.  United  SttOes,  2  Story's  C.  C.  R.  452. 


COLLISION. 

1.  A  collision  between  two  ships  on  the  high 
seas,  whether  it  result  from  accident  or  negli- 
gence, is,  in  all  cases,  to  be  deemed  a  peril  of 
the  sm,  within  the  meaning  of  a  policy  of  in- 
surance. Hale  V.  Washington  Ins.  Co.,  2  Story's 
C.C.R.  176. 

2.  It  seems,  that  by  the  French  law,  the  un- 
derwriter is  not  liable  for  those  losses  by  C4>lli- 
sion  which  are  solely  occasioned  by  the  fault  of 
the  assured  or  his  asents.    Ibid, 

3.  Where  a  loss  by  collision  arises  from  the 
negligence  of  the  master  and  crew,  the  master 
is  personally  responsible;  but  the  ship  also  is 
primarily,  althousrh  not  exclusively,  bable  for 
compensation.    Ibid, 

4.  All  expenses,  resulting  as  a  direct  and  im- 
mediate consequence  of  a  peril  insured  against, 
are  covered  by  the  policy.    Ibid, 

5.  Where  the  ship  Cofurnbia,  through  the  ne- 
gligence or  fault  or  her  mate  and  crew,  came 
into  collision  with  the  barque  Ritchie,  by  which 
both  vessels  sustained  damage ;  and  the  master 
of  the  Columbia,  in  behalf  of  his  owners^  paid 
to  the  owners  of  the  Ritchie  a  certain  sum^  by 
vay  of  compromise  for  the  damage  sustained 
by  the  latter  vessel ;  it  was  held,  that  the  under- 
writers on  the  Columbia  were  liable  for  the  sum 
so  paid,  as  well  for  the  damage,  as  for  the  re- 
pairs and  losses  by  the  collision  to  the  Columbia. 


COMBINATION. 

1.  On  an  indictment  for  an  endeavour  to  com- 
mit a  revolt,  under  the  twelfth  section  of  the 
crimes  act  of  1790,  ch.  36,  it  is  a  sufficient  de- 
fence of  the  parties  accused,  that  the  combina- 
tion charged  as  an  endeavour,  was  to  compel  the 
master  to  retnm  into  port  for  the  unseaworthiness 
of  the  vessel ;  if  the  defendants  asked  bona  fide, 
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and  the  vessel  was  actually  unseaworthy.     Thi 
United  States  y.Ashton,  2  Sumner's  C.  C.  R.  13. 

2.  It  is  also  so,  if  they  acted  bona  fide  and 
upon  reasonable  grounds,  and  apparent  unsea- 
worthiness ;  and  it  is  doubtful  whether  the  ves- 
sel be  unseaworthy  or  not.  fiot  if,  in  such  a 
case,  the  vessel  be  clearly  unseaworthy,  it  is  no 
defence.    Ibid, 

3.  To  sustain  an  indictment  for  an  endeavour 
to  commit  a  revolt,  under  the  crimes  act  of  1835, 
ch.  40,  section  2,  a  confederacy  or  combination 
must  be  shown  between  two  or  more  of  the  sea- 
men, not  to  do  further  duty  on  board  the  ship, 
and  to  resist  the  lawful  commands  of  the  officers. 
The  United  States  v.  Cassedy,  2  Sumner's  C.  C.  R. 
532. 

4.  Semble :  An  action  on  the  case,  in  the  na- 
ture of  an  action  for  a  conspiracy,  may  be  main- 
tained, as  in  a  case  of  common  tort,  against  all 
or  any  one  or  more  of  the  tort  feasors.  Smith  v. 
Rivesj  2  Sunmer's  C.  C.  R.  339. 


COMMERCE. 

Constitutional  Regulations  of  Commerce, 

1.  The  laws  of  New  York,  granting  to  Robert 
R.  Livingston  and  Robert  Fulton,  the  exclusive 
right  of  navigating  the  waters  of  that  state  with 
steamboats,  are  in  collision  with  the  acts  of  con- 
gress regulating  the  coasting  trade,  which,  being 
made  in  pursuance  of  the  constitution,  are  su- 
preme; and  the  state  laws  must  yiela  to  that 
supremacy,  even  though  enacted  in  pursuance 
of  powers  acknowledged  to  remain  in  the  states. 
Gibbons  v.  Ogden^  9  Wheat.  1 ;  5  Cond.  Rep.  562. 

2.  The  power  of  regulating  commerce  extends 
to  the  regulation  of  navigation.    Ibid, 

3.  The  power  to  regulate  commerce  extends 
to  every  species  of  commercial  Intercourse  be- 
tween the  United  States  and  foreign  nations,  and 
among  the  several  states.  It  does  not  stop  at 
the  external  boundary  of  a  state ;  but  it  does  not 
extend  to  a  commerce  which  is  completely  in- 
ternal.   Ibid, 

4.  The  power  to  regulate  commerce  is  gene- 
ral, and  has  no  limitations  but  such  as  are  pre- 
scribed in  the  constitution  itself.  This  power, 
so  far  as  it  extends,  is  exclusively  vested  in  con- 
gress, and  no  part  of  it  can  be  exercised  by  a 
state.    Ibid, 

5.  A  license  of  a  coasting  vessel  under  the 
acts  of  congress  for  regulating  the  coasting  trade, 
gives  a  permission  to  carry  on  that  trade.    Ibid, 

6.  The  license  is  not  merely  intended  to  con- 
fer the  national  character.    Ibid. 

7.  State  inspection  laws,  health  laws,  and  laws 
for  regulating  the  internal  commerce  of  a  state, 
and  those  which  respect  turnpike  roads,  ferries, 
&c.,  are  not  within  the  power  granted  to  con- 
gress.   Ibid, 

8.  The  power  of  regulating  commerce  extends 
to  navigation  carried  on  by  vessels  exclusively 
employed  in  transporting  passengers.    Ibid, 

9.  fhe  power  or  regulating  commerce  extends 
to  vessels  nropelled  by  steam  or  fire,  as  well  as 
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to  those  navigated  by  the  InBtraroentality  of  wind 
and  sails.    Ibid. 

10.  An  act  of  a  state  legislature,  reqairing  all 
importers  of  foreign  goods,  by  the  bale  or  pack- 
age, &c..  and  other  persons  selling  the  same,  by 
wholesale,  bale  or  package.  &c.,  to  take  oat  a 
license,  for  which  they  shall  pay  fifty  dollars, 
and  in  case  of  neglect  or  refasal  to  take  out  such 
license,  subjecting  them  to  certain  forfeitarea 
and  penalties,  is  repugnant  to  that  provision  of 
the  constitution  of  the  United  States,  which  de- 
clares that  "  no  states  shall,  without  the  consent 
of  congre^  lay  any  impost  or  duty,  on  imports 
or  exports,  except  what  may  be  absolutely  ne- 
cessary for  exeoating  its  inspection  laws:"  and 
to  that  which  declares  that  congress  shall  have 
power  ''  to  regulate  commerce  with  foreign  na- 
tions) among  the  several  states,  and  with  the  In- 
dian tribes.^'  Brown  v.  Thi  SiaU  of  Maryland^ 
12  Wheat.  419;  6  Cond.  Rep.  ^5. 

11.  The  power  to  regulate  commerce,  given 
to  congress  by  the  constitution,  is  coextensive 
with  the  subject  on  which  it  acts ;  and  cannot 
be  stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  iuterior.  If  the  power  reaches 
the  interior  of  a  state,  and  may  be  there  ex- 
ercised, it  must  be  capable  cf  authorizing  the 
sale  of  those  articles  it  introduces.  Commerce 
is  inteicourse :  one  of  its  most  ordinary  inpT^* 
dients  is  traffic.  It  is  inconceivable^  that  the 
power  to  authorize  this  traffic,  when  given  in  the 
most  comprehensive  terms,  with  the  intent  that 
its  efficacy  shall  be  complete,  should  cease  at 
the  point,  where  its  continuance  is  indispensable 
to  its  value.    Ibid, 

12.  To  what  purpose  should  the  power  to  al- 
low importation  be  given,  unaccompanied  with 
the  power  to  authorize  a  sale  of  the  thing  im- 
ported ?  Sale  is  the  object  of  importation,  and  it 
IS  an  essential  ingredient,  as  indispensable  to  the 
existence  of  the  entire  thing,  as  tne  importation 
itself.  It  must  be  considered  as  a  component 
part  of  the  power  to  regulate  commerce.    Con- 

fress  has  not  only  a  ri^ht  to  authorize  importation, 
ut  to  authorize  the  importer  to  sell,    ibid, 

13.  In  February,  1824,  the  legislature  of  New 
York  passed  ''an  act  concerning  passengers  in 
vessels  arriving  in  the  port  of  New  York."  By 
one  of  the  provisions  of  the  law,  the  master  of 
every  vessel  arriving  in  New  Y^rk  from  any 
foreign  port,  or  from  a  port  of  any  of  the  states 
of  the  United  States,  other  than  New  York,  is 
required,  under  certain  penalties,  prescribed  in 
the  law,  within  twenty-tour  hours  after  his  ar- 
rival, to  make  a  report  in  writing,  containixig  the 
names,  ages,  and  last  legal  settlement  of  every 
person  who  shall  have  been  on  board  the  vessel 
commanded  by  him  during  the  voyage ;  and  if 
any  of  the  passengers  shall  have  gone  on  board 
any  other  vessel,  or  shall,  during  the  voyage, 
have  been  landed  at  any  place  with  a  view  to 
proceed  to  New  York,  the  same  shall  be  stated 
m  the  report.  The  corporation  of  the  city  of 
New  York  instituted  an  action  of  debt,  under 
this  law,  against  the  master  of  the  ship  Emily, 
for  the  recovery  of  certain  penalties  imposed  by 
this  act;  and  the  declaration  alleged,  that  the 
Emily,  of  which  William  Thompson  was  the 


master,  arrived  in  New  York,  in  August,  1829, 
from  a  country  out  of  the  Unitecl  States,  and  that 
one  hundred  passengers  were  brought  in  tba 
ship,  in  the  voyage,  and  that  the  master  did  not 
make  the  report  required  by  the  statute  referred 
to.  The  defendant  demurred  to  the  dedaratioiL 
and  the  judges  of  the  cirenit  court  being  divkiec 
in  opinion  on  the  following  point,  it  was  certified 
to  the  supreme  court,  ''  That  the  act  of  the  legii- 
lature  of  New  York,  mentioned  in  the  plaintifl^s 
declaration,  assumes  to  regulate  trade  aod  com- 
merce  between  the  port  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void."  Tbe 
supreme  court  directed  it  to  be  certified  to  the 
circuit  court  of  New  York,  that  so  much  of  tbe 
section  of  the  act  of  the  legislature  of  New  Yotk, 
as  applies  to  the  breaches  assigned  in  thedecla^ 
ration,  does  not  assume  to  regulate  oommefoe 
between  the  port  of  New  York  and  foreign  ports; 
and  that  so  much  of  the  said  act  is  constitDiional. 
Tlu  City  of  New  York  v.  Miln^  1 1  Peters,  IW. 

14.  The  act  of  the  tegislature  of  Kew  Yoik 
is  not  a  regulation  of  commerce,  but  of  police ; 
and  being  so,  it  was  passed  in  the  exercise  of  a 
power  wnich  right fu  11  v  belonged  to  the  state. 
The  state  of  New  York  possessed  the  power  to 
pass  this  law,  before  tbe  adoption  of  the  coosti* 
tution  of  the  United  States.  The  law  was  is* 
tended  to  prevent  the  state  being  burdened  vi^ 
an  influx  of  foreigners,  and  to  prevent  tbeir 
becoming  paupers,  who  would  be  chargeable 
as  such.  The  end  and  meians  here  used,  are 
within  the  competency  of  the  states,  «uce  a 
portion  of  their  powers  were  aorretidered  to  tbe 
federal  «>verament.    Ibid. 

15.  The  section  of  the  act  of  the  leeisiatue 
of  New  York,  on  which  this  action  is  iroogbt, 
falls  within  tbe  limits  of  the  powers  of  state 
laws  drawn  by  the  court  in  the  case  of  Gibbom 
V.  Ogden ',  and  there  is  no  aspect  in  which  tbe 
powers  exercised  by  it  transcends  these  litnitt. 
There  is  not  the  least  likeness  between  the  cu6 
of  Brown  v.  The  State  of  Maryland,  sad  the 
case  before  the  court,   ffnd. 

16.  In  the  case  of  Brown  v.  The  Slate  of 
Maryland,  the  supreme  court  did  indeed  exleod 
the  power  to  regulate  commerce,  so  as  to  pioieet 
the  goods  imported  from  a  state  tax  after  tbej 
were  landed,  and  wet^  yet  in  bulk,  becaoM 
they  were  the  subjects  of  ooromerce,  and  be^ 
cause  the  power  to  regulate  commerce,  9odff 
which  the  importation  was  made,  implied  a  rigbt 
to  sell  whilst  tho  bales  or  packages  wereinlbeit 
original  form.  This  does  not  apply  to  perran- 
They  are  not  the  subjects  of  ooromeree.  Theie 
is  a  portion  of  the  reasoning  of  the  court,  in  tbe 
cases  of  Ogden  v.  Saunders,  6  Cond.  Rep.  M 
and  Brown  v.  The  State  of  Maryland,  i^bich 
would  justify  measures  on  the  part  of  the  state, 
not  only  approaching  the  line  which  sepaiatei 
regulations  of  commerce  from  those  of  police, 
but  even  those  which  are  almost  identical  vitb 
the  former  class,  if  adopted  in  the  eiercise  of 
their  acknowledged  powers.   Ibid, 

17.  From  the  language  of  the  supreme  eooit 
in  the  cases  of  Ogden  v.  Saunders,  and  Bro«fi 
V,  The  State  of  Maryland,  it  appears,  that  vbii^ 
a  state  is  acting  within  the  scope  of  ita  ie^ti* 
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mate  power  as  to  the  end  to  be  attained,  it  may 
use  Whatever  means,  being  appropriate  to  the 
end,  it  may  think  fit.  although  they  may  be  the 
same,  or  so  nearly  the  same,  as  scarcely  to  be 
distingaished  from  those  adopted  by  congress^ 
acting  tinder  a  different  power ;  subject  only,  the 
court  say,  to  this  limitation,  that  in  the  event  of 
collision,  the  law  of  the  state  must  yield  to  the 
hw  of  congress.  The  court  must  be  under- 
stood, of  course,  as  meaninp^  that  the  law  of  con- 
gress is  passed  upon  a  subject  within  the  sphere 
of  its  power.  Even  then,  if  the  section  of  the 
act  of  New  York,  under  consideration  in  thi^ 
ease,  would  be  considered  as  partaking  of  the 
nature  of  a  commercial  regulation,  the  principle 
laid  down  in  Gibbons  v.  Qgden  would  save  it 
from  condemnation,  if  no  such  collision  existed. 
There  is  no  collision  between  the  provisions  of 
the  section  of  the  law  of  New  York,  on  which 
this  suit  has  been  brought,  and  the  provisions 
of  the  laws  of  the  United  States  of  1799  or  1819, 
relating  to  passengers.   Ibid, 

18.  It  is  obvious  that  the  passenger  laws  of 
tbe  United  States  only  affect,  through  the  power 
of  navigation,  the  passengers  whilst  on  their 
Toyage,  and  until  they  shall  have  landed ;  after 
that,  and  when  they  shall  have  ceased  to  have 
any  connection  with  the  ship,  and  when,  there- 
fore, they  have  ceased  to  be  passengers,  the  acts 
of  congress  applying  to  them  as  such,  and  only 
professing  to  legislate  in  relation  to  them  as  such, 
Aave  then  performed  their  office,  and  can,  with 
no  propriety  of  language  be  said  to  come  into 
conflict  witn  the  law  oil  a  state,  whose  opera- 
tion only  begins  where  that  of  the  laws  of  con- 
gress end ;  whose  operation  is  not  even  on  the 
same  subject,  because,  although  the  person  on 
whom  it  operates  is  the  same,  yet,  having  ceased 
to  be  a  passenger,  he  no  longer  stands  in  the 
only  relation  in  which  the  Taws  of  oonffress 
either  professed  or  intended  to  act  upon  aim. 
Ibid. 

19.  A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and  things 
within  its  territorial  limits  as  any  foreign  nation, 
vrhen  that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  constitution  of  the  United  States. 
Ibid. 

20.  It  is  not  only  the  right,  but  the  bounden 
and  solemn  duty  of  a  state  to  advance  the 
safety,  happiness,  and  prosperity  of  its  people, 
and  to  provide  for  its  general  welfare,  oy  any 
and  every  act  of  legislation  which  it  may  deem 
to  be  conducive  to  Uiese  ends,  where  the  power 
over  the  particular  subject,  or  the  manner  of  its 
exercise  are  not  surrendered  or  restrained  by 
the  constitution  of  the  United  States.   Ibid. 

21.  All  those  powers  which  relate  to  merely 
muuicipal  legislation,  pr  which  may  more  pro- 

Serly  bo  called  internal  police,  are  not  surren- 
ered  or  restrained ;  and  consequently,  in  rela- 
tion to  these,  the  authority  of  a  state  is  complete, 
tmqualified,  and  exclusive.   Ibid. 

22.  It  is  at  all  times  difficult  to  define  any 
sabject  with  precision  and  accuracy.  If  this  be 
so  in  general,  it  is  emphatically  so  in  relation  to 
a  subject  so  diversifiecf  and  various  as  that  under 
the  consideration  of  the  court  in  this  case.    If 


the  court  were  to  attempt  it,  they  would  say 
that  every  law  came  witnin  the  description  of 
a  regulation  of  police,  which  concerned  the  wel- 
fare of  the  whole  people  of  a  state,  or  any  in- 
dividual within  it,  whether  it  related  to  their 
rights  or  their  duties ;  whether  it  respected  them 
as  men,  or  as  citizens  of  the  state  in  their  public 
or  private  relations;  whether  it  related  to  the 
rights  of  persons  or  of  property,  of  the  whole  peo- 
ple of  a  state,  or  of  any  indivjuual  within  it^  and 
whose  operation  was  within  the  territorial  hmits 
of  the  state,  and  npon  the  persons  and  thin^ 
within  its  jurisdiction.  An  example  of  the  appK- 
cation  of  tnese  principles,  is  the  right  of  a  state 
to  punish  persons  who  commit  offences  acainst 
its  criminal  laws,  within  its  territory.   Ibid. 

23.  Persons  are  not  the  subjects  of  commerce ; 
and  not  being  imported  goods,  they  do  not  fail 
within  the  reasoning  founded  upon  the  constitu- 
tion, of  a  power  given  to  congress  to  regulate 
commerce,  and  the  prohibition  of  the  states  from 
iffljposing  a  duty  on  imported  goods.  Ibid, 
.  See  CoKSTiTVTioMAL  Law. 


COMMERaAL  DOMiaL. 

1.  The  commercial  domicil  of  a  merchant  at 
the  time  of  the  capture  of  his  goods,  determines 
the  character  of  those  jB;oods,  whether  thev  are 
hostile  or  neutral.  The  FranceSj  GUUspit^s  Claim^ 
8  Cranch,  363;  2  Cund.  Rep.  171. 

2.  An  American  citizen  may  acquire  in  a 
foreign  country  the  commercial  privileges  at- 
tached to  his  domicil^  and  if  by  his  own  act  he 
makes  himself  a  subject  of  suon  foreign  power^ 
although  it  may  not  be  sufficient  to  rescue 
him  from  punishment  for  any  crime  committed 
acainst  the  United  States^  yet  it  places  him  out 
of  the  powei  of  the  United  States,  while  within 
the  territory  of  the  sovereign  to  whom  he  has 
sworn  allegiance.  Murray  v.  The  Charming  Bet- 
sey, 2  Cranch,  64;  1  Cond.  Hep.  358. 

3.  The  national  character  of  a  person  for  com- 
mercial purposes,  depends  on  his  domicil,  by  the 
laws  of  nations.  Livingston  et  al,v.  The  Marth 
land  Insurance  Ccmpany,  7  Cranch,  506 ;  2  Cona. 
Rep.  589. 

4.  A  subject  of  a  neutral  power  carryii^  on 
trade  in  the  country  of  an  enemy,  and  residin||; 
there,  loses  his  neutral  character.  The  Expert- 
mentf  2  Dall.  42. 

5.  Writers  on  public  law  distinguish  between 
a  temporary  residence  in  a  foreign  country  for  a 
special  purpose,  and  a  residence  accompanied 
with  an  intention  to  make  it  a  permanent  place 
of  abode.  The  Venus,  8  Cranch,  253;  3  Cond. 
Rep.  109. 

6.  The  doctrine  of  the  prize  courts,  as  well  as 
the  courts  of  common  law  in  England,  is  the 
same  with  what  is  stated  by  the  writere  on  publics 
law,  except  that  it  is  less  general,  and  confines 
the  consequences  of  this  acquired  character  to 
the  property  of  those  persons  engaeed  in  the 
commerce  of  the  country  in  which  they  reside. 
Ibid. 

7.  Under  the  decisions  of  prize  courtSy  whilst 
an  Englishman  or  a  neutral  resides  in  a  hostile 
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coaotry,  he  is  a  subject  of  that  country,  and  is 
to  be  considered,  even  by  his  native  country,  as 
having  a  hostile  character  impressed  upon  him. 
Ibid, 

8.  The  question,  whether  the  person  to  be 
affected  by  the  right  of  domicil,  had  sufficiently 
made  known  his  intention  of  fixing  himself  per- 
manently in  a  foreign  country,  must  depend  upon 
all  the  circumstances  of  the  case.  If  he  nas 
made  no  express  declamtion  on  the  subject,  and 
his  secret  intention  is  to  be  discovered,  his  acts 
must  be  attended  to  as  affording  the  most  satis- 
factory evidence  of  his  intention.    Ibid. 

9.  One  who  removes  to  a  foreign  country, 
settles  himself  there,  and  engages  in  the  trade 
of  the  country,  furnishes  by  these  acts  such  evi- 
dence of  an  intention  to  reside  there,  as  to  stamp 
him  with  the  national  character  of  the  state 
where  he  resides.    Ibid, 

10.  In  questions  on  this  subject,  the  chief 
point  to  be  considered  is  the  animus  manendi ; 
and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appear  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of  do- 
micil is  acquired  by  a  residence  of  even  a  few 
days.    Ibid, 

11.  A  neutral,  or  subject  found  residing  in  a 
foreign  countrvj  is  presumed  to  be  there  animo 
manendi;  and  if  a  stale  of  war  should  bring  his 
national  character  into  question,  it  is  upon  him 
to  explain  the  circumstances  of  his  residence. 
Ibid, 

12.  A  citizen  of  one  belligerent,  who  had  ac- 
quired a  domicil  in  the  territories  of  the  other, 
before  the  breaking  out  of  hostilities,  cannot  be 
deemed  an  enemy  m  the  strict  sense  of  the  word : 
yet  he  is  deemed  such,  with  reference  to  the 
seizure  of  so  much  of  his  property,  concerned 
in  the  trade  of  the  enemy,  as  is  connected  with 
his  residence.  The  same  rule  applies  to  neutrals. 
Ibid. 

13.  So  a  subject  of  a  belligerent  state,  domi- 
ciled in  a  neutral  country,  is  deemed  a  neutral 
by  each  belligerent  with  reference  to  the  trade 
he  carries  on  with  tne  adverse  belligerents,  and 
with  all  the  rest  of  the  world.    Ibid, 

14.  The  national  character  which  a  man  ac- 
quires by  residence,  may  be  thrown  off  at  plea- 
sure by  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
ventitious character  gained  by  residence,  and 
which  ceases  by  non-residence.  It  no  longer 
adheres  to  the  party,  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  to  quit  the  country, 
sine  animo  revertendi.     Ibid, 

15.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired  by  residence,  the  evidence  of  a 
bona  fide  intention  to  remove  should  be  such  as 
to  leave  rio  doubt  of  its  sincerity.  Mere  decla^ 
rations  of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  rendered 
doubtful,  by  a  continuance  of  residence.  They 
may  have  peen  made  to  deceive,  or,  if  sincerely 


made,  they  may  never  be  executed,  the  party 
may  change  his  determination.    Ibid, 

16.  A  native  or  naturalized  citizen  of  one 
country,  who  is  surprised  in  the  country  where 
he  was  domiciled,  by  a  declaration  of  war,  may 
remove  home,  or  remain ;  but  until  the  election 
is  made,  the  character  given  by  the  domicil  ro- 
mains,  and  his  property  is  subject  to  capture  by 
the  cruisers  of  the  country  of  which  he  is  a 
citizen.    Ibid, 

17.  A  naturalized  cilizen  who,  in  time  of 
peace,  returns  to  his  native  country  for  the  par- 
pose  of  trade,  but  with  the  intention  of  returning 
again  to  his  adopted  country,  continuing  in  the 
former  a  year  after  the  commencement  of  the 
war  between  the  two  countries,  for  the  parpoie 
of  winding  up  his  business,  engaging  in  no  new 
conmiercial  transactions  with  the  enemy,  and 
then  returning  to  his  adopted  country,  has  gained 
a  domicil  in  his  native  country,  and  his  goods 
are  not  subject  to  capture  and  condemnatioa. 
The  Frances,  8  Cranch,  335 ;  3  Cond.  Rep.  154. 

18.  The  commercial  domicil  of  a  merciuuit,at 
the  time  of  the  capture  of  his  eoods,  determine! 
the  character  of  those  goods,  hostile  or  neutnL 
Ibid, 

19.  The  produce  of  an  enemy's  colony  is  to 
be  considered  as  hostile  property,  so  long  ai  it 
belongs  to  the  owner  of  the  soil ;  whatever  may 
be  his  national  character  in  other  respectijOr 
whatever  may  be  his  place  of  residence.  T&trfy 
Hogsheads  of  Sugar  v.  United  States,  9  Cranch, 
191 ;  3  Cond.  Rep.  353. 

20.  A  merchant  having  a  fixed  residence,  and 
carrying  on  business  at  the  place  of  his  birth, 
does  not  acquire  a  foreign  commercial  character 
by  occasional  visits  to  a  foreign  country.  Tie 
itereide,  9  Cranch,  388 ;  3  Cond.  Rep.  439. 

21.  (i^ds,  the  property  of  a  merchant  actoaDy 
domiciled  in  the  enemy's  country  at  the  breaking 
out  of  the  war,  are  subject  to  capture  and  con- 
demnation as  prize.  The  Mary  and  Susan,  I 
Wheat.  46 ;  3  Cond.  Rep.  480. 

22.  The  property  of  a  house  of  trade  in  the 
enemy's  country  is  good  prize,  notwithstanding 
the  neutral  domicil  of  one  or  more  of  the  partners. 
The  Antonia  Johanna,  1  Wheat.  159;  3  Good. 
Rep.  525. 

23.  It  seems  that  where  a  native  citizen  of  the 
United  States  emigrated  before  a  declaration  of 
war  to  a  neutral  country,  there  acquired  a  do- 
micil, and  afterwards  returned  to  the  United 
States  during  the  war,  and  reacquired  his  native 
domicil ;  he  became  a  redintegrated  Americas 
citizen,  and  could  not  afterwards,  flagrante  beik, 
acquire  a  neutral  domicil  bya^in  emigrating  M 
his  adopted  country.  Thi  Dos  Hemanoe,  S 
Wheat.  76;  4  Cond.  Rep.  39. 

24.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  mercbut 
who  is  domiciled  in  a  neutral  country  at  the  time 
of  capture,  who  afterwards  leaves  nis  comrae^ 
cial  establishment  in  the  neutral  country,  to  be 
conducted  by  his  clerks  in  his  absence;  whs 
visits  his  native  country  merely  on  mercantile 
business,  with  an  intention  of  retumin|f  to  his 
adopted  country:  but  the  neutral  domicD  niB 
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oootiones.    The  Friendsekaftj  3  Wheat.  14;  4 
Good.  Rep.  189. 

25.  British  subjects  resident  in  Portugal,  though 
entitled  to  great  privileges,  do  not  retain  their 
natife  character  j  out  acquire  that  of  the  country 
where  they  reside  and  carry  on  their  trade. 
M. 

26.  If  a  party  put  himself  in  itinere,  to  return 
to  his  native  country,  he  is  already  deemed  to 
have  reassumed  his  native  character.  Tke  St. 
Lnerenuj  1  Gallis.  C.  C.  R.  467. 

27.  Citizens,  domiciled  in  the  enemy's  country, 
most  actually  remove  before  the  breaking  out 
of  hostilities;  otherwise  their  property,  then 
afloat,  will  be  liable  to  capture.  The  St,  Latth 
muy  1  Gallis.  C.  C.  R.  467.  Tke  FranuSj  I 
Gallis.  C.  C.  R.  614. 

28.  In  general,  the  national  character  of  a  per- 
ftm  is  to  be  decided  by  that  of  his  domicil ;  if 
that  be  neutral,  he  acquires  the  neutral  cha- 
lacter;  if  otherwise,  he  is  affected  with  the 
enemy's  character.  The  San  Jose  IndianOy  2 
Gallis.  C.  C.  R.  268. 

29.  Bat  the  property  of  a  person  may  acquire 
a  hostile  character,  altogether  independent  oT  his 
own  peculiar  character  derived  from  residence. 
The  origin  of  the  property,  or  the  trafiio  in 
which  it  is  engased,  may  stamp  it  with  a  hostile 
taint,  although  the  owner  may  happen  to  be  a 
neutral,  domiciled  in  a  neutral  country.  Sqch 
are  the  instances  of  engagements  in  the  colonial, 
coasting,  fi»hing^,  or  other  privileged  trade  of  the 
enemy.    Ibid, 

30.  The  general  principle  is,  that  where  a 
person  is  engaged  in  the  ordinary  or  extraordi* 
nary  commerce  of  an  enemy's  country,  upon 
the  same  footing,  and  with  the  same  advantages 
as  native  resident  eubjects^  his  property^  so  em- 
ployed, is  to  be  deemed  incorporated  into  the 
general  commerce  of  that  country,  and  subject 
to  confiscation,  be  his  residence  where  it  may. 

m.  ' 

31.  Every  man  is  viewed,  by  the  law  of  na- 
tions, as  a  member  of  the  society  in  which  he  is 
found.  Residence  is  prima  facie  evidence  of 
national  character,  susceptible,  however,  at  all 
times,  of  explanation.  If  it  be  for  a  special 
purpose,  and  transient  in  its  nature,  it  shall  not 
destroy  the  original  or  prior  national  character, 
fiat  it  it  be  taken  up,  animo  manendi,  then  it 
becomes  a  domicil,  superadding  to  the  original 
or  prior  character,  the  rights  and  privileges,  as 
well  as  the  disabilities  and  penalties  of  a  citizen 
or  subject  of  the  country  in  which  the  residence 
iff  established.  Johnson  y.  Sundry  Articles  of 
Merchandise,  6  HalPs  Am.  Law.  Journ.  68. 

32.  An  inhabitant  or  resident,  is  a  person 
coming  into  a  place  with  an  intention  to  estab- 
lish his  domicil  or  permanent  residence,  and,  in 
consequence,  actually  resides  there.  The  time 
is  not  so  essential  as  the  intent,  executed  by 
making  or  beginning  the  actual  establishment, 
though  it  is  abandoned  in  a  longer  or  shorter 
period.  United  States  v.  The  PenelopCy  2  Adm. 
Decis.  438. 

33.  The  subject  of  a  neutral  power,  residing 
and  carrying  on  trade  in  the  enemy's  country, 

31  • 


loses  his  neutml  character.    The  Chester  v.  The 
Experiment^  2  Ball.  42. 

34.  Whether  an  American  citizen  may,  inde- 
pendently of  any  legislative  act  to  that  elTect, 
throw  on  his  allegiance  to  his  native  country  or 
not,  it  at  least  cannot  be  done  without  a  bona 
fide  change  of  domicil.  It  can  never  be  asserted 
as  a  cover  for  fraud^  or  as  a  justification  of  the 
commission  of  a  crime  against  the  country,  or 
for  a  violation  of  its  laws,  where  this  appears  to 
be  the  intention  of  the  act.  The  Santissima  Tri' 
nidadj  7  Wheat.  283 ;  5  Cond.  Rep.  284. 

35.  A  British  subject  domiciled  in  the  United 
States,  though  temporarily  absent  in  a  British 
island,  is,  for  the  purposes  of  trade,  held  to  be 
an  American  merohant.  The  Ship  Ann  Greerij 
1  Gallis.  C.  C.  R.  274. 

36.  The  (question  of  enemy  or  friend,  depends 
on  the  domicil  of  the  party.  A  shipment  made 
to  Canada,  by  a  British  subject,  domiciled  in  the 
United  States,  but  temporarily  at  Jamaica,  as  a 
British  subject,  does  not,  if  made  in  time  of 
peace,  afiect  tne  property  with  a  hostile  cha* 
racter,  if  war  breaks  out  during  the  voyage.  But 
it  is  otherwise,  if  the  shipment  was  made  when 
the  war  was  known.    Ibtd, 

37.  Length  of  time,  connected  with  other  cir* 
cumstances,  may  so  very  far  to  constitute  do- 
micil. Upon  a  residence  for  temporary  purooses 
there  may  be  engrafted  all  the  eflects  of  per- 
manent settleitient,  if  it  be  continued  for  a  great 
length  of  time,  and  with  conduct  which  demon- 
strates that  new  views  and  new  connections  have 
supervened  upon  the  original  purposes ,  but,  on 
the  other  hand,  mere  length  of  time  cannot  be 
decisive,  where  the  purpose  is  clearly  proved  to 
have  been  temporary,  and  still  contmues  so, 
without  any  enlargement  of  views:  and  even 
the  shortest  residence,  if  with  a  design  of  per- 
manent settlement,  stamps  the  party  with  the 
national  character.  The  question,  after  all,  re- 
sults in  an  inquiry  into  the  intention  and  con- 
duct of  the  party,  and  it  is  extremely  difiicult  to 
lay  down  any  general  rule  upon  the  subject. 
Ihid,  284. 

38.  Domicil,  in  an  enemy's  country,  gives  a 
hostile  character;  and  the  same  principle  has 
been  applied  to  a  house  of  trade  established  in 
an  enemy's  countrjr,  though  the  parties  might 
have  a  neutral  domicil.  The  Society  for  Propa- 
gating  the  Gospelj  Ijfc,  v.  Wheeler j  2  Gallis.  C.  C. 
R.  130. 


COMMERaAL  LAW. 

1.  In  the  port  of  Liverpool,  a  collision  took 
place  between  two  American  ships,  both  laden 
with  cargoes,  and  ready  to  sail  for  the  United 
States :  one  of  the  ships  was  much  injured,  was 
obliged  to  re-land  her  cargo,'  which  was  much 
damaged,  and  to  undergo  considerable  repairs. 
Thei vessel  which  did  the  injury  had  a  pilot  on 
board,  and  was  coming  out  of  dock.  The  owner 
of  the  vessel  which  had  done  the  dama^ 
claimed  that,  by  the  statutes  of  Great  Britam, 
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}fe  was  not  responnible  for  any  danu^  occar 
Bioned  by  the  fault,  neglisance,  or  unakilfuliiess 
of  the  pilot.  The  court  ndd,  taal  the  collivion 
having  taken  place  in  the  port  of  Liirerpod,  the 
rights  of  the  parties  depend  ixfon  the  provisions 
of  the  British  statutes^  then  in  force  j  and  if 
doubts  exist  as  to  their  true  construction,  the 
construction  adopted  by  the  British  courts  must 
be  adopted  in  this  court.  Smith  et  cL  t.  Condry^ 
17  Peters,  20. 

2.  The  decisions  of  the  courts  of  En«^and 
establish  that  the  master  and  owner  of  a  vessel, 
in  the  port  of  Liverpool,  having  a  pilot  on  board, 
in  cases  when  by  the  statutes  a  pilot  is  requirecl 
to  be  on  board,  are  not  answemble  for  any  loss 
or  damage  by  collision ;  nor  are  they  prevented 
from  recovering  on  any  contract  of  insurance  by 
reason  of  any  default  or  neglect  on  the  part  of 
the  pilot.    Ibid, 

3.  The  plaintiffs  in  the  circuit  court  claimed 
damages  lor  a  loss  of  a  market  of  the  caigo, 
by  reason  of  the  detention  of  their  vessel  for  re- 
pair at  the  port  of  Liverpool.  They  asserted  a 
right  to  value  the  carao  at  what  it  would  have 
brought  had  it  arrived  in  due  reason  at  the  port 
to  which  the  vessel  was  destined,  when  she  sus- 
tained the  injuries  by  the  collision.  The  court 
said :  It  has  been  repeatedly  decided  in  cases 
of  insurance,  that  the  msu red  cannot  recover  for 
the  loss  of  probable  profits,  at  the,  port  of  desti- 
nation ;  ancf  that  the  value  of  the  goods  at  the 
place  of  shipment  is  the  measure  of  compensa- 
tion. There  can  be  no  good  reason  for  establish- 
ing a  different  rule  in  cases  of  loss  by  collision. 
It  Is  the  actual  damage  sustained  by  the  party, 
at  the  time  and  place  of  the  injury,  that  is  the 
measure  of  damages.    Ibid, 

4.  A  letter  of  guarantee,  written  in  the  United 
State&  and  addressed  to  a  house  in  England, 
must  oe  construed  according  to  the  laws  of  that 
country.  Bell  and  Grant  v.  Bruen,  1  Howard, 
169. 

5.  Extrinsic  evidence  may  be  used  to  ascer- 
tain the  true  im|)ort  of  such  an  agreement,  and 
its  construction  is  matter  of  law  for  the  court. 
Ibid, 

6.  In  bonds,  with  conditions  for  the  perform- 
ance of  duties,  preceded  by  recitals,  the  under- 
taking, although  general  in  its  terras,  is  limited 
by  the  recital.    Ibid. 

7.  But  commercial  letters  are  not  to  be  con- 
strued upon  the  same  principles  as  bonds,  but 
ought  to  receive  a  fair  and  reasonable  interpreta- 
tion, according  to  the  true  import  of  terms,  to 
'what  is  fairly  to  be  presumed  to  have  been  the 
understanding  of  the  parties;  and  the  presump- 
tion is  to  be  ascertained  from  the  facts  and  cir- 
cumstances accompanying  the  entire  transaction. 
Ibid. 

8.  Where  there  have  been,  for  several  years, 
mutual  and  extensive  dealings  between  two 
banks,  and  an  account  current  kept  between 
them,  in  which  they  mutually  credited  each 
other  with  the  proceeds  of  ail  paper  remitted 
for  collection,  when  received,  and  charged  all 
costs  of  protests,  postage,  &c. ',  accounts  regu- 
larly transmitted  from  the  one  to  the  other,  and 
settled  upon  these  principles;  and  upon  the  face 


of  the  paper  transmitted,  it  always  appeared  !• 
be  the  property  of  the  respective  banks,  and  to  be 
remitted  by  each  of  them  npon  its  own  accouot, 
there  is  a  lien  for  a  general  bafauioe  of  aocoont 
upon  the  paper  thus  transmitted,  no  matter  wlw 
may  be  its  real  owner.  Btmk  of  the  Metrowla 
V.  The  New  England  Bank,  1  Howard,  234.  * 

9.  Every  suwiequent  security  given  for  a  hn 
originally  usurious,  however  remote  or  often  re- 
newed, IS  void.  WaUeer  v.  Bank  of  Wadrngfon^ 
3  Howard,  62. 

10.  Where  there  was  an  anplkation  to  a  look 
for  a  discount  upon  a  note,  to  be  seemed  collate* 
rally,  and  the  party  applying  drew  checks  upon 
the  bank,  which  were  paid  before  the  note  vw 
actually  disoonnted;  and  the  bank  treated  the 
note,  when  discounted,  as  having  been  lo  od  tlie 
day  of  its  date,  instead  of  a  subseqaent  day,  on 
which  its  proceeds  were  carried  to  the  credit  of 
the  party,  it  was  held  not  to  be  usury.    Ibid. 

11.  The  court  below  was  right  in  refosing  u 
rastruction  to  the  jury  that,  upon  such  evidenee, 
they  might  presume  usury  as  a  fact.    Ibid. 

12.  In  o^ses  of  a  written  contract,  the  qoestioQ 
of  usury  is  exclusively  for  the  decisioQ  of  the 
court.    Ibid, 

13.  The  court  adheres  to  the  rule  bud  dovn 
in  Walton  v.  Shelly,  1  T.  R.  2»6,  sustained  as  it 
has  been  by  the  decisions  of  this  court  in  The 
Bank  of  the  United  States  v.  Dunn,  6  Peters,  57; 
The  Bank  of  the  Metropolis  v.  Jonei^  8  Peten, 
12 ;  and  Scott  v.  Lloyd ;  viz.,  that  a  party  to  a 
negotiable  paper,  having  given  it  valne  and  cor* 
rency  by  tne  sanction  of  his  name,  shall  not 
afterwards  invalidate  it  by  showing,  upon  fait 
own  testimony,  that  the  consideration  on  whidi 
it  was  executed  was  illegal.  Henderson  y.<Aar 
derson^  3  Howard,  73. 

14.  When  a  creditor,  residing  in  Looisiaiia, 
drew  bills  of  exchange  upon  his  debtor,  resdiitf 
in  South  Carolina,  which  bills  were  necotiated 
to  a  third  person,  and  accepted  by  the  drawee, 
the  creditor  had  no  right  to  lay  an  atlacbment 
upon  the  property  of  the  debtor,  until  the  hills 
had  become  due,  were  dishonoured,  and  taken 
up  by  the  drawer.  Black  v.  Zaeharie,  3  Hovaid] 

15.  By  the  drawing  of  the  bills,  a  new  cretlit 
was  extended  to  the  debtor  for  the  time  to  vhieh 
they  ran.    Ibid. 

16.  The  laws  of  Louisiana,  allowing  attach- 
ments for  debts  not  yet  due,  relate  only  to  ab- 
sconding debtors,  and  do  not  embrace  a  case  Un 
the  above.    Ibid. 

17.  The  legal  title  to  stock  held  in  corpo* 
tions  situated  in  I^uisiana,  does  not  pa»  nnder 
a  general  assignment  of  property,  until  the  tiai* 
fer  is  completed  in  the  mode  pointed  out  b?  the 
laws  of  Louisiana  regulating  tnose  corporatioDS. 
Ibid. 

18.  But  the  equitable  title  ivill  pass,  if  tbe 
assignment  be  sufficient  to  transfer  it  by  the 
laws  of  the  state  in  which  the  assignor  reside^ 
and  if  the  laws  of  the  state  where  the  oorpoij 
tions  exist  do  not  prohibit  the  assignment  of 
equitable  interests  in  stock.  Such  an  aasigp* 
ment  will  bind  all  persons  who  ha%e  notice  of  it 
Ibid. 
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19.  The  laws  of  Louisiana  do  not  prohibit  the 
issignment  of  equitable  interests  in  the  state, 
by  residents  of  other  states.    Ibid* 

20.  Personal  property  has  no  locality.  The 
law  of  the  owner's  domicil  is  to  determine  the 
validity  of  the  transfer  or  alienation  thereof,  nn- 
leM  there  is  some  positive  or  customary  law  of 
the  country  where  it  ia  found,  to  the  contrary. 
M. 

il.  Where  a  seneral  objectien  is  made  in  the 
court  below,  to  the  reception  of  testimony,  with- 
out stating  the  grounds  of  the  objection,  this 
court  considers  it  as  vague  and  nugatory}  nor 
oiight  it  to  have  been  tolerated  in  the  court  be- 
low.   Coimien  v.Doremtu,  3  Howard,  515. 

22.  Where,  at  the  time  of  the  endorsement  and 
transfer  of  a  negotiable  note,  an  agreement  was 
made  that  the  holder  should  send  it  for  col  lec- 
tion to  the  bank  at  which  it  wa&  on  its  face, 
made  payable,  and  in  the  event  of  its  not  being 
paid  at  maturity,  should  use  reasonable  and  dae 
diJi^nce  to  collect  it  from  the  dmwer  and  prior 
endorsers,  before  resorting  to  the  last  endorser, 
the  holder  is  bound  to  conditions  beyond  those 
which  are  implied  in  the  ordinary  transfer  and 
receipt  of  commercial  instruments.    Ibid. 

23.  Evidence  of  the  general  custom  of  banks 
to  gi?e  previous  notice  to  the  payor  of  the  time 
when  notes  will  fall  due,  was  properly  rejected, 
unless  the  witness  could  testify  as  to  the  prac^ 
tice  of  the  particular  bank  at  which  the  note  was 
made  payable.     Ibid, 

24.  A  presentment  and  demand  of  payment 
of  the  note  at  maturity,  within  banking  nonrs, 
at  the  bank  where  the  note  was  made  payable, 
wa«  a  sufficient  compliance  with  the  contract  to 
send  it  to  the  bank  for  collection.     Ibid, 

25.  The  record  of  a  suit  brought  by  the  holder 
Bjraitist  the  maker  and  prior  endorsers  was  proper 
evidence  of  reasonable  and  due  diligence  to  col- 
lect the  amount  of  the  note  from  them ;  and  it 
was  a  proper  innt ruction,  that  if  the  jury  believed 
that  the  prior  endorsers  had  left  the  state  and 
were  insolvent,  the  holder  of  the  note  was  not 
boQiul  to  send  executions  to  the  counties  where 
tbe^e  endorsers  resided  at  the  institution  of  the 
suit.    Ibid. 

26.  The  diligent  and  honest  prosecution  of  a 
rait  to  judgment,  with  a  return  of  nulla  bona, 
has  always  been  regarded  as  one  of  the  extreme 
Icm  of  due  diligence.    Ibid, 

27.  And  the  ascertainment,  upon  correct  and 
sufficient  proofs,  of  entire  and  notorious  insol- 
vency, is  recognised  by  the  law  as  answering 
the  demand  ot  due  diligence,  and  as  dispensing 
with  the  more  dilatory  evidence  of  a  suit.    Ibid, 

28.  If  the  holder  cannot  obtain  a  judgment 
against  the  maker  for  the  whole  amount  of  the 
note,  in  consequence  of  the  allowance  of  a  set- 
off as  between  the  maker  and  one  of  the  prior 
endorsers,  this  is  no  bar  to  a  full  recovery  against 
the  last  endorser,  provided  the  holder  has  been 
guilty  of  no  negligence.    Ibid. 

29.  Whenever,  by  express  agreement  of  the 
parties,  a  sub-agent  is  to  be  employed  by  an 
agent  to  receive  money  for  the  principal;  or 
where  an  authority  to  do  so  may  fairly  be  im- 
plied from  the  usual  course  of  trade,  or  the  na- 


ture of  the  transaction ;  the  principal  may  treat 
the  sub-asent  as  his  agent,  and  when  he  has 
received  tae  money,  may  recover  it  in  an  action 
for  money  had  ana  received.  Wilson  If  Co.  y. 
Smith,  3  Howard,  76S. 

30.  If,  in  such  case,  the  sub-agent  has  made 
no  advances,  and  given  no  new  credit  to  the 
agent  on  account  of  the  remittance  of  the  bill, 
the  sub-agent  cannnot  protect  himself  against 
such  an  action  by  passing  the  amount  of  the  bill 
to  the  general  credit  of  the  a^ent,  although  the 
agent  may  be  his  debtor.    Ibid, 

See  Banks;  Banxkr;  Bankrupt  and  Bank« 
EUPTCT ;  Bills  of  Exchange  and  PaoHis- 
soar  Notes;  Damages;  Guarantee;  In- 
surance ;  Lien  ;  Partnership  ;  Piracy  and 
Piratical  Acts. 


COMMISSION. 

Where  a  consignee,  with  a  del  credere  com- 
mission, sells  eoods  for  his  principal  at  a  certain 
price,  and  afterwards,  upon  a  suspension  of 
specie  payments  in  the  state,  receives  payment 
in  bank  notes  of  the  state  banks  at  a  depreciated 
value,  he  is  not  entitled  to  deduct  the  amount 
of  the  depreciation  from  the  debt,  but  must  ac- 
count for  the  full  price,  at  the  specie  or  par 
value,  to  his  principal.  Dunnell  v.  Mason,  1 
Story's  C.  C.  R.  543. 


COMMISSION  BY  BREVET. 

1.  The  defendant,  being  a  lieutenant  in  the 
army  of  the  United  States,  was  commissioned, 
June  30th,  1834,  as  a  captain  by  brevet,  to  take 
rank  from  September  30th,  1829 :  Held,  by  the 
circuit  court,  that  the  commission  took  effect 
retroactively,  and  that  the  defendant  was  entitled 
t6  receive  the  pay  of  a  captain  by  brevet,  for 
services  rendered  as  captain  from  the  30tn  of 
September,  1829.  United  States  v.  Vinton,  2 
Sumner's  C.  C.  R.  299. 

2.  Where  a  brevet  commission  in  the  army 
of  the  United  States  is  conferred  unon  a  party, 
to  take  rank  from  a  prior  date,  tne  pay  ana 
emoluments  of  the  rank  conferred,  follow,  as  aa 
incident,  from  this  date,  whenever  the  party  has 
rendered  services  according  to  that  rank.    Ibid, 


COMMISSIONERS  TO  ADJUST  LAND 
TITLES  IN  LOUISIANA. 

The  acts  of  the  commissioners  appointed  to 
adjust  and  settle  land  titles  in  Louisiana,  under 
the  acts  of  congress  authorizing  and  confirming 
the  same,  are  conclusive  as  to  all  titles  to  lands 
which  have  been  confirmed,  according  to  the 
provisions  of  the  different  acts  of  congress  on 
the  subject.    Strother  v.  Lucas,  12  Peters,  410. 
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Comiiiiasion  to  lake  Testimonj. 


COMMISSIONS  TO  VESSELS  OF  WAR,  AND 
TO  PRIVATEERS. 

1.  A  commission^  regularly  issued,  may  be 
forfeited  by  grossly  illegal  conduct ;  and  a  com- 
mission fraudulently  obtained  is,  as  to  vesting 
the  interests  of  prize,  utterly  void.  But  a  com- 
mission may  be  lawfully  obtained,  although  the 
parties  intended  to  use  it  as  a  cover  for  illegal 
purposes.  The  Experiment^  8  Wheat.  261;  5 
Cond.  Rep.  433. 

2.  If  a  commission  is  fairly  obtained,  without 
imposition  or  fraud  upon  the  officers  of  govern- 
ment, it  is  not  void  merely  because  the  parties 
privately  intended  to  violate,  under  its  protec- 
tion, the  laws  of  their  country  j  nor  is  the  abuse 
of  their  commission,  per  se,  evidence  that  it  was 
originally  obtained  by  fraud  and  imposition. 
Ihtd. 

3.  Where  a  capture  has  actually  taken  place, 
with  the  assent,  either  expressed  or  implied,  ot 
the  commander  of  the  squadron,  the  prizemaster 
may  be  considered  as  a  bailee  to  the  use  of  the 
whole  squadron  who  are  to  share  in  the  prize- 
money,  and  thus  the  commander  is  made  re- 
sponsible \  but  not  so  as  to  mere  trespasses,  un- 
attended with  a  conversion  to  the  use  of  the 
squadron.    Ihid. 

4.  A  commission  to  capture  enemy's  property, 
extends  to  all  neutral  property  seized  in  violating 
neutral  duties.  Mcdsonnaire  v.  Keatingj  2  Gallis. 
C*  C.  R.  339. 


COMMISSION  TO  TAKE  TESTIMONY. 

1.  Depositions  taken  under  a  commission  is- 
sued at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintiff,  although  the 
plaintiff  had  no  notice  of  the  time  and  place  of 
taking  them.  Yeatonv.Fry^  5  Cranch,  335;  2 
Cond.  Rep.  273. 

2.  The  court  will  not  award  a  commission  to 
take  the  testimony  of  absent  witnesses  until  the 
commissioners  are  named.  Van  Siepkorst  v. 
The  State  of  Maryland^  2  Dall.  401;  1  Cond. 
Rep.  2. 

3.  Under  particular  circumstances  the  court 
allowed  a  special  commission,  to  take  the  depo- 
sitions of  witnesses,  with  instructions:  1.  That 
the  interrogatories  should  be  filed  in  the  court 
here  by  both  parties  previous  to  the  issuing  of 
the  commission.  2.  That  the  commissioners 
should  be  directed  not  to  admit  any  additional 
interrogatories.  3.  That  neither  parties  nor 
counsel  should  be  allowed  to  appear  before  the 
commissioners.  Cunningham  v.  Otis,  1  Gallis. 
C.  C.  R.  166. 

4.  Commissioners  to  take  depositions  of  wit- 
nesses, act  under  a  special  authority  derived 
from  tne  court,  which  must  be  strictlv  pursued: 
and,  therefore,  where  a  commission  had  issued 
to  four  commissioners  jointly  to  take  depositions, 
and  it  was  executed  and  returned  by  three  only, 
although  both  of  the  commissioners  nominatect 
by  the  defendant  had  acted,  yet  he  may  object 
to  the  reading  of  the  depositions,  and  the  objec- 


tions will  be  sustained.    Armstrong  v.  BrowK^  1 
Wash.  C.  C.  R.  43. 

5.  Circuit  court  of  Pennsylvania. — A  com* 
mission  to  take  testimony,  which  had  issued  ia 
a  case  in  which  the  United  States  was  a  party, 
was  set  aside,  because  it  had  been  opened  by 
an  officer  of  the  government  before  it  came  into 
the  hands  of  the  clerk ;  and  a  new  commissioa 
was  ordered,  to  which  the  original  papers,  which 
had  been  annexed  to  the  firsrcommissioD,  were 
attached.  The  United  States  v.  Price's  Adw^rs^ 
2  Wash.  C.  C.  R.  356. 

6.  A  commission  to  take  evidence  in  an  ene- 
my's country,  in  a  prize  cause,  is  contrary  to  the 
established  practice  in  a  prize  court.  The  Dtan^ 
2  Gallis.  C.  C.  R.  93. 

7.  Each  interrogatory  annexed  to  the  commis- 
sion, should  be  substantially  answered  at  lesst; 
and  the  omission  so  to  answer,  is  fatal  to  the 
whole  testimony  of  the  witness:  although,  in 
his  answer  to  the  general  interrogatory,  the  wit- 
ness has  said  he  knows  nothing  material  to  either 
party.  Keiland  v.  Bissett^  1  Wash.  C.  C.  R. 
144. 

8.  Where  a  commission  to  take  evidence  was 
executed  in  a  foreign  country,  the  govemment 
of  which  refused  to  let  the  commissioners  act, 
considering  it  an  assumption  of  the  sovereign 
power ;  but  the  commission  was  executed  by  a 
judge  of  the  court  in  the  presence  of  the  com- 
missioners ;  the  depositions  were  permitted  to  be 
read,  as  otherwise  the  course  ot  justice  might 
be  impeded.  In  such  a  case  the  evidence  mast 
be  fairly  taken ;  all  the  evidence  on  each  side 
must  be  put  and  answered.  If,  however,  the 
interrogatories  have  been  substantially  put  and 
answered,  it  is  sufficient.  Winthrop  v.  Tie 
Union  Ins.  Co,,  2  Wash.  C.  C.  R.  7. 

9.  It  is  no  oDJection  to  the  reading  of  a  depo- 
sition, taken  under  a  commission  to  a  foreign 
country,  that  the  same  witness  had  been  pre- 
viously examined  and  cross-examined  in  the 
United  States.    Ibid, 

10.  A  joint  commission  to  take  the  depositioos 
of  witnesses,  must  be  executed  by  all  the  com- 
missioners, to  make  the  depositions  evidence; 
although  the  commissioners  named  by  the  party 
making  the  objection,  after  proceeding  some 
length  in  the  examination  of  witnesses,  with- 
drew.    Muns  V.  Dupontj  2  Wash.  C.  C.  R.  463. 

11.  The  provisions  of  the  judiciary  act  of  1789, 
ch.  20.  sec.  30,  as  to  taking  depositions  de  bene 
esse,  (loes  not  apply  to  cases  pending  iu  the  so- 
preme  court  of^the  United  States,  but  only  to 
cases  in  the  district  and  circuit  courts.  Testi- 
mony, by  depositions,  can  only  be  regular!) 
taken  for  the  supreme  court,  under  a  commifl- 
sion  issuing  according  to  the  rules  of  the  cooit 
The  Argo,  2  Wheat.  287 ;  4  Cond.  Rep.  119. 

12.  Depositions  taken  according  to  tne  proviso 
in  the  thirteenth  section  of  the  judiciary  act  of 
1789,  ch.  20,  under  a  "dedimus  potestatem." 
"according  to  common  usage,  where  it  maybe 
necessary  to  prevent  a  failure  or  delay  of  justice,^' 
are,  under  no  circumstances,  to  be  considered 
as  taken  de  bene  esse,  whether  the  witness  re- 
side beyond  the  process  of  the  court,  or  within 
it ;  the  provision  of  the  act  relative  to  deposi- 
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tioDS  de  bene  esse,  being  confined  to  those  taken 
onder  the  enacting  part  of  the  section.    5er- 

SmCs  Lessee  v.  Biddle  et  d.j  4  Wheat.  508 ;  4 
od.  Rep.  522. 

13.  A  commission  was  issued  in  the  name  of 
Richard  M.  Meade,  the  name  of  the  party  being 
Richard  W.  Meade.  This  is  a  clerical  error  in 
making  out  the  commission,  and  does  not  affect 
the  execution  of  the  commission.  Keene  ▼. 
Meadej  3  Peters,  6. 

14.  It  is  not  known  that  there  is  any  practice 
in  the  execution  or  return  of  a  commission,  re- 

3 airing  a  certificate,  in  whose  handwriting  the 
epositions  returned  with  the  commission  were 
Bet  down.  All  that  the  commission  reouires  is, 
that  the  commissioners,  having  reduced  the  de- 
positions taken  by  them  to  writing,  should  send 
them  with  the  commission,  under  their  hands 
and  seals,  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
trhose  handwriting  the  depositions  arej  and  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.     Ibid.  8. 

15.  A  certificate  by  the  commissioners,  that 
A.  B.,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other  rea- 
sonable interpretation,  than  that  A.  B.  wad  the 
person  appointed  by  them  as  clerk.    Ibid.  9. 

16.  It  is  not  necessary  to  return  with  the  com- 
mission the  form  of  the  oath  administered  by 
the  commissioners  to  the  witnesses.  When  the 
commissioners  certify  the  witnesses  were  sworn, 
and  the  interrogatories  annexed  to  the  commis- 
sion were  all  put  to  them,  it  is  presumed  that 
they  were  sworn  and  examined  as  to  all  their 
knowledge  of  the  facts.    Ibid.  10. 

17.  Circuit  court  of  Pennsylvania. — ^The  plain- 
iiff»  issued  a  commission  to  take  testimony 
abroad,  and  the  defendant  joined  in  the  same, 
by  filing  cross-interrogatories :  but  the  plaintifls 
afterwards  found  a  witness  to  prove  tne  facts 
they  desired  to  establish  by  the  commission,  and 
they  abandoned  it.  The  court  said:  a  trial 
under  those  circumstances,  would  be  a  8uq)rise 
on  the  defendant.  Le  Roy  v.  The  Delaicare  Ins. 
Co.j  2  Wash.  C.  C.  R.  223. 

18.  If  the  cross-interrogatories  are  not  put  to 
a  witness  examined  under  a  commission  to  take 
testimony,  the  examination  of  the  witness  cannot 
be  read  on  the  trial.  Gilpins  v.  CcmsequOf  Peters' 
C.  C.  R.  86. 

19.  It  is  no  objection  to  a  deposition  taken 
under  a  commission  to  Holland,  tnat  it  is  in  the 
English  language;  the  commissioners  before 
whom  it  was  taken  being  Dutchmeii^  and  not 
stating  that  they  had  the  assistance  of*^  an  inter- 
preter.   Ibid. 

20.  It  is  not  an  objection  to  the  evidence  taken 
under  a  commission,  that  the  cross-in terroeatories 
were  not  put  to  each  witness,  immediately  after 
he  had  answered  the  chief  interrogatories,  but 
were  put  to  him  after  all  the  chief  interrogato- 
ries imd  been  answere4  by  all  the  witnesses. 
Ibid. 

21.  A  commission  is  not  defectively  executed, 
because  the  commissioaers  and  their  clerk  were 
not  Rwom.     Ibid. 

22.  Those  who  execute  a  cofu mission  are  ap- 


pointed by  the  court ;  and  although  they  ma^ 
be  nominated  by  the  parties,  they  are  not  their 
agents.    Ibid. 

23.  If  all  the  interrogatories  which  accompany 
a  commission,  are  substantially^  although  not 
severally  answered,  it  is  sufficient;  and  this 
principle  applies  as  well  to  the  answers  given  to 
the  interrogatories  annexed  to  letters  rogatory, 
as  to  answers  under  a  commission.  Nelson  v. 
The  United  States,  Peters'  C.  C.  R.  235. 

24.  Pennsylvania. — The  circuit  court  of  the 
United  States  will  issue  letters  rogatory^  for  the 
purpose  of  obtaining  the  testimony  of  witnesses, 
when  the  government  of  the  place  where  the 
evidence  is  to  be  obtained,  will  not  permit  a 
commission  to  be  executed.    Ibid. 

25.  The  testimony  of  a  witness,  taken  under 
a  commission,  directed  to  five  persons,  or  any 
one  of  them,  cannot  be  read  in  evidence  if  an- 
other person  than  the  commissioner,  and  who 
was  not  named  in  the  commission,  assisted  in 
taking  the  examinations  of  the  witnesses.  WiU 
lings  V.  Conuquoj  Peters'  C.  R.  R.  302. 

26.  A  commission,  directed  to  A,  to  be  exe- 
cuted in  one  county,  cannot  be  executed  by  him 
in  another.  The  commissioner  ought  to  state 
when  and  where  the  commission  was  executed. 
He  acts  under  a  special  authority.  The  depo- 
sitions were  rejected,  being  obnoxious  to  tnis 
principle.  Bodereau  et  al.  v.  Montgomery  et  al.j 
4  Wash.  C.  C.  R.  186. 

27.  If  the  general  interrogatory,  under  a  com- 
mission, is  not  answered,  it  is  a  fatal  objection 
to  the  whole  deposition ;  all  the  interrogatories 
must  be  substantially  aiiswered.  Dodge  v.  Is- 
rael, 4  Wash.  C.  C.  R.  323. 

28.  Query,  If  it  is  not  an  objection  to  a  depo- 
sition, that  it  was  committed  to  writing  by  the 
witness  before  he  was  sworn  j  and  whether  ex- 
hibits, referred  to  in  a  deposition,  ousht  not  to 
be  annexed  b  the  commissioners  to  the  deposi- 
tion, or  so  d^aignated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity  ?    Ibid. 

29.  If  reasonable  notice  of  formal  objections 
to  the  depositions  taken  under  a  commission,  be 
not  given,  the  court  may  be  induced  to  set  aside 
a  verdict  or  nonsuit  rendered  in  consequence  of 
this  objection,  without  costs.    Ibid. 

30.  Depositions  taken  under  a  commission  to 
another  state,  cannot  be  read,  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  ot  the  rule  for  a  commission,  and 
the  names  of  the  commissioners,  was  served  on 
tho  opposite  party  or  his  attorney,  according  to 
one  of  the  rules  of  the  circuit  court  of  Pennsyl- 
vania. Lessee  of  Rhoads  If  Snyder  v.  Selin.  4 
Wash.  C.C.R.  715. 

31.  It  is  no  obiection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.    Ibid. 

32.  A  commission  was  issued  under  a  rule  to 
take  depositions  at  Selinsgrove,  and  was  endorsed 
"  commission  to  Selinsgrove."  It  should  appear 
by  the  certificate  of  the  commissioners,  or  other- 
wise, that  the  depositions  were  taken  at  the  place 
indicated,  or  they  cannot  be  read.    Ibid. 

33.  Affidavits  to  be  used  as  further  proof,  in 
causes  of  admiralty  and  maritime  jiuisdiction  in 
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the  supreme  court,  must  be  taken  by  commis- 
sion. Tke  London  Packet^  2  Wbeat.  371;  4 
Cond.  Rep.  162. 

34.  A  deposition  taken  under  a  commission  is 
fatally  defective,  if  the  general  interrogatory, 
<<  do  you  know  any  thing  further,  &c.,  is  not  an- 
swered. RicharJson  v.  Golden^  3  Wash.  C.  C.  R. 
109. 

35.  If  a  commission  issue  to  A  &  B,  or  either 
of  them,  to  take  the  depositions  of  witnesses, 
the  deposition  of  A  may  be  taken  before  B. 
Lonsdale  y.  Broumj  3  Wash.  C.  C.  R.  404. 

36.  Evidence  to  establish  heirship  and  pedi- 
gree, had  been  obtained  under  a  commission 
issued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintiffs  had  reco- 
vered the  lots  of  ground  for  which  the  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
exceptions  was  tendered  by  the  plaintiffs  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tained in  the  commission  was  inserted.  The 
commission  and  the  testimony  obtained  under  it 
were  afterwards  lost.  In  an  action  for  mesne 
profits,  brought  by  the  plaintiffs  in  the  ejectment, 
against  the  uindlord  of  the  defendant  in  the  suit, 
who  had  employed  counsel  to  oppose  the  claims 
of  the  plaintiffs,  but  who  was  not  a  party  to  the 
suit  on  record;  it  was  held,  b^  the  supreme 
court,  that  the  testimony,  as  copied  into  tne  bill 
of  exceptions,  was  legal  and  competent  evidence 
of  pedigree.    Chirae  v.  Reineekerj  2  Peters,  619. 


COMMITMENT  ON  A  CRIMINAL  CHARGE. 

1.  A  warrant  of  commitment,  by  two  justices 
of  the  peace  of  the  county  of  Alexandria,  must 
state  some  good  cause  certain,  supported  by  oath. 
The  discharge  of  the  prisoner  from  confinement, 
the  warrant  being  illegal,  does  not  prevent  the 
justices  proceeding  de  novo,  if  the  prisoner  is 
really  a  person  of  ill  name,  and  who  ought  to 
find  sureties  for  his  good  behaviour.  Ex  parte 
Burfordj  3  Cranch,  448;  1  Cond.  Rep.  594. 

2.  A  person  may  be  committed  for  a  crime  by 
one  magistrate,  upon  an  afiidavit  made  before 
another.  Ex  parte  Bdlman  and,  Swartwoutj  4 
Cranch,  75;  2  Cond.  Rep.  33. 

3.  A  magistrate,  who  is  found  acting  as  such, 
must  be  presumed  to  have  taken  the  requisite 
oaths.    Ihid. 

4.  In  the  case  of  the  United  States  v.  Aaron  Burr, 
before  the  circuit  court  of  Virginia,  on  a  motion, 
by  the  attorney  of  the  United  States,  to  commit 
the  accused  on  two  charges :  1st.  For  setting  on 
footj  and  providing  the  means  for  an  expedition 
against  the  territories  of  a  nation  at  peace  with 
the  United  States.  2d.  For  h\sh  treason  against 
the  United  States — Mr.  Chief  Justice  Marshall 
said :  ''On  an  application  of  this  kind.  I  cer- 
tainly should  not  require  that  proof  whicn  would 
be  necesrary  to  convict  the  person  to  be  com- 
mitted, on  a  trial  in  chief:  nor  should  I  ever  re- 
quire that  which  should  absolutely  convince  my 
own  mind  of  the  guilt  of  the  accused :  but  I 
OQght  to  require,  and  I  should  require,  that  pro- 


bable cause  be  shown ;  and  I  understand  prola* 
ble  cause  to  be,  a  case  made  out  by  proof,  for- 
nishing  good  reason  to  believe,  that  the  crinka 
alleged  has  been  committed  by  the  penon 
charged  with  having  committed  it.  I  think  thii 
opinion  entirely  reconciliable  with  that  quoted 
from  Judge  Blackstone,  where  that  learned  ud 
accurate  commentator  says,  that  'if  upon  lomrj 
it  manifestly  appears  that  no  such  crime  has  oeo 
committed,  or  toat  the  suspicion  entertained  of 
the  prisoner  was  wholly  ^undless^  in  tach 
cases  only  it  is  lawful  to  discharge  him;  other* 
wise,  he  must  be  committed  to  prison  or  give 
bail.'  I  do  not  understand  him  as  meaning  to 
say^  that  the  hand  of  malignity  may  grasp  u; 
individual  against  whom  its  hate  niav  be  di- 
rected, or  whom  it  may  capriciously  seiie, 
charge  him  with  some  secret  crime,  and  pot 
him  to  proof  of  his  innocence.  But  I  nndei- 
stand  that  the  foundation  of  the  proceeding  mint 
be  a  probable  cause,  to  believe  there  is  gnih; 
which  probable  cause  is  only  to  be  done  avaj 
in  the  manner  stated  by  Blackstone.  The  total 
failure  of  proof  on  the  part  of  the  accuser,  vooid 
be  considered  by  that  article,  as  being  in  itnlf 
a  legal  manifestation  of  the  innocence  of  tbe 
accused.''     1  Burr's  Tridy  4. 

5.  The  power  to  commit  a  person  for  an  offeoce 
against  the  law,  is  necessarily  exercised  bvooorti 
in  the  discharge  of  their  functions,  anci  is  in* 
plied  in  the  duties  which  a  eourt  must  perforoi; 
and  the  judiciary  act  contemplates  it  in  this  \j^ 
It  is  exercised  by  every  court  of  criminal  juris- 
diction ;  and  courts,  as  well  as  magistrates,  us 
conservators  of  the  peace.    Ibid,  79. 


COMMON  CARRIERS. 

1 .  The  transportation  of  passengeni,  or  of  Ber* 
chandise,  by  common  carriers,  does  not  nfces- 
sarily  imply,  that  the  owners  are  not  oonjinffl 
carriers  of  bank  notes  or  specie.  The  Mtnij 
and  extent  of  that  employment  or  business  which 
the  owners  expressly  or  impliedly  hold  tbeB* 
selves  out  as  undertaking,  furnishes  the  lou^ 
of  their  rights,  duties,  obligations,  andliabiliti» 
Citizens^  Bank  v.  Nantucket  Steamboat  Ch ' 
Story's  C.  C.  R.  16. 

2.  No  person  is  a  common  carrier,  in  thesen« 
of  the  law,  who  is  not  a  carrier  for  hire,  u^^ 
not  necessary  that  the  compensation  should  bea 
fixed  sum ;  it  is  suflicient  if  it  be  in  the  naitj 
of  a  quantum  meruit,  enuring  to  the  benefit « 
the  owners.  Nor  is  it  necessary  that  thegoo^^ 
or  property  should  be  entered  upon  a  freight  W^. 
or  the  contract  be  verified  by  any  written  tot- 
morandum ;  although  both  may  be  hnporn^ 
ingredients  in  ascertaining  the  true  understas>^ 
ing  of  the  parties,  as  to  the  character  of  the  b» 
ment.    Ibid,  .    . 

3.  Where  a  certain  charter,  incorporatingtw 
Nantucket  Steamboat  Company,  granted  a  ngj 
to  ran  a  steamboat  "for  the  transportatiofl « 
merchandise,"  and  the  master  thereof,  heir?*" 
trusted  with  a  certain  sum  of  money  in  ws*' 
bills,  lost  it,  or  never  duly  delivered  it;  it«« 
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ketd,  that  the  term  ^' merohandtse"  does  aot 
a|miy  to  mere  evidences  of  value,  soch  as  notes. 
biUs,  ehecks,  policies  of  iosaranee,  and  bills  or 
kliog^  bot  only  to  articles  having  an  intrinsic 
value;  in  ballc.  weight,  or  measure,  and  which 
are  bought  and  sold ;  and  that,  in  order  to  render 
the  company  liable,  it  must  be  clearly  proved, 
tint  they  had  held  themselves  out  to  tne  public 
88  common  carriers  of  bank-bills  for  hire ;  and 
that  they  had  authorized  the  master  to  oonttact 
oa  then*  account  and  not  on  his  own,  for  the  car- 
riage tbeieof,  which  in  the  present  case  was  not 
eslabliahed  by  proof.    Ibid, 

4.  It  was  also  heldy  that  the  onus  probandi 
was  upon  the  libellants  to  make  out  a  prima 
£u;iecase,  in  the  affirmative ;  and  then  the  onus 
probandi  of  displacing  this  inference  was  shiAted 
npos  the  respondents.    Ibid, 

5.  The  knowledge  of  the  owners,  that  the 
master  carried  the  money  for  hire,  would  not 
affect  them,  unless  the  hire  was  on  their  account, 
or  oalees  tne  master  held  himself  out  as  their 
agent  in  that  business,  within  the  scope  of  the 
nsnal  employment  and  service  of  the  steamboat. 
Ibid. 

6.  Where  a  box  of  gold  Hovereigns  was  shipped 
on  board  the  ship  North  America,  to  be  carried 
for  hire  from  New  York  to  Mobile,  and  the  bill 
of  lading  only  contained  the  usual  exceptions 
against  ^perils  of  the  seas,"  and  the  ship  was 
wrecked  on  tlie  "Honda  Reefs,"  and  the  captain 
then  removed  the  box  from  the  state-room  where 
it  ooald  be  looked  up)  and  placed  it  in  the  run 
where  the  crew  had  free  access,  and  allowed  it 
to  reroain  there,  without  personally  superintend- 
ing it,  while  the  wreckers  were  on  board,  and 
the  box  was  lost,  and  a  libel  was  brought  against 
the  captain  and  owners  to  recover  its  value.  It 
was  A«U,  that  the  burden  of  proof  was  on  the 
leepondents  to  show,  that  the  loss  occurred  by  a 
''peril  of  the  aeas,"  and  that,  failing  in  this,  they 
were  responsible  for  the  loss,  however  it  oc- 
caned.  King  v.  Shepherd,  3  Story's  C.  C.  R.  349. 

7.  Heldy  also,  that  the  mere  fact  that  the  vessel 
was  wrecked,  did  not  vary  the  liabilities  of  the 
ovner  and  master  as  common  carriers,  unless 
the  property  perished  with  the  wreck,  and  in 
consequence  of  the  wrecking  ,*  but  that  they  were 
bonnd  to  exert  all  possible  diligence,  care,  and 
skill;  and  that  the  evidence  showecl,  that  the 
captain  was  grossly  negligent  in  the  present  case. 
Imd, 

8.  Held,  also,  that  the  captain  had  no  right  to 
abandon  the  yessel  to  the  care  and  cust(^y  of 
the  wreckers.    Jbid, 

9.  Heldy  also,  that  the  value  of  the  coins  was 
to  be  estimated  at  their  worth  at  Key  West  at 
the  time  when  proceedings  were  there  instituted 
for  salvage,  witn  interest  from  such  time.    IbH. 

10.  The  act  of  God,  which  would  excuse  a 
common  carrier  for  a  loss  of  goods,  must  be  the 
immediate  and  not  the  remote  cause  of  the  loss. 
Ibid. 

11.  This  same  rules  of  law  are  not  applicable 
to  losses  under  policies  of  insumnCQ  and  oy  com- 
mon carriere.    Ibid, 

12.  lliera  is  no  difference  in  point  of  law  be- 


tween common  carriers  on  faiad  and  common 
carriers  by  water.    Ibid, 

13.  Where  a  vessel,  by  which  goods  are  tmns* 
ported  for  hire,  becomes  disabled,  it  is  the  duty 
of  the  carrier-master  to  forward  the  goods  by 
another  ship,  if  practicable;  and  his  duty  zM 
carrier  is  not  ended  until  they  are  delivered  at 
their  place  of  destination,  or  are  returned  to  the 
poissession  of  the  owner,  or  kept  safely  until  the 
owner  can  resume  them,  or  otherwise  lawfully 
disposed  of.    Ibid, 

See  Carhixrs — onfe,  page  273. 


COMMON  LAW. 

1.  The  common  law  of  England  is  net  to  be 
taken  in  all  respects  to  be  that  of  America.  Our 
aincestors  brought  with  them  its  general  prhioi- 
pies,  and  claimed  it  as  their  birthright.  But  they 
Drought  with  them  and  adopted  only  that  portion 
which  was  applicable  to  tneir  situation.  Fan 
Ness  V.  Pooira,  2  Peters,  144. 

2.  By  *<  common  law."  the  framers  of  the  con- 
stitution of  the  Untteci  States  meant  what  the 
constitution  denominated  in  the  third  article, 
"  law ;"  not  merely  suits  which  the  common  law 
recognised  among  its  old  and  settled  proceed- 
ings :  but  suits  in  which  legal  rights  were  to  be 
ascertained  and  determined,  in  contradistinction 
to  those  where  equitable  rights  alone  were  re- 
garded, and  equitable  remedies  were  adminis- 
tered :  or  where,  as  in  the  admimlty,  a  mixture 
of  public  law  and  of  maritime  law  and  equity 
was  often  found  in  the  same  suit.  Pars(ma  v. 
Bedford  ei  a{.,  8  Peters,  447. 

3.  There  can  be  no  common  law  of  the  United 
States.  The  federel  government  is  composed 
of  twenty-four  sovereign  and  independent  states, 
each  of  which  may  Imve  its  local  usages,  cus- 
toms, and  common  law.  There  is  no  principle 
which  pervades  the  Union,  and  has  the  authority 
of  law,  that  is  not  embodied  in  the  constitution 
or  laws  of  the  Union.  The  common  law  could 
be  made  a  part  of  our  system  by  legislative 
adoption.  WhetOm  tf  Donaldson  v.  Peters  if  Grigg, 
8  Peters,  591. 

4.  When  a  common  law  rieht  is  asserted,  we 
look  to  the  state  in  which  the  controversy  ori- 
ginated.   Ibid, 

5.  When  the  ancestors  of  the  citizens  of  the 
United  States  migrated  to  this  country,  they 
brought  with  them;  to  a  limited  extent^  the 
English  common  law  as  part  of  their  heritage. 
No  one  will  contend,  thac  the  common  law,  as 
it  existed  in  England,  has  ever  been  in  force  in 
all  its  provisions,  in  any  state  in  this  Union.  It 
was  adopted  only  so  far  as  its  principles  were 
suited  to  the  condition  of  the  colonies ;  and  from 
this  circumstance  it  is  seen  what  is  the  common 
law  in  one  state  is  not  so  considered  in  another. 
The  judicial  decisions,  the  usages  and  ouHtonu 
of  the  respective  states,  must  determine  how&r 
the  common  law  has  been  introduced,  and  sano 
tioned  in  each.    Ibid, 

6.  The  religious  establishment  of  England 
was  adopted  by  the  colony  of  Virginia,  together 
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position  higher  tJian  that  of  a  dependent  on  Vir- 
ginia.   JbuU 

t3.  The  limitation  aot  of  the  aUte  of  Ken- 
tuokyi  oununoely  known  by  the  epithet  of  "  the 
•even  years  hMr/'  does  not  violate  the  compact 
between  the  state  of  Virginia  and  the  state  ef 
Kentucky.    Jbid,  ' 

14.  Compact  between  Virginia  and  Maryland, 
relative  to  the  river  Potomac,  ^ity  qf  Georwi' 
town  V.  The  Mexandrm  Cand  CtrntpaMf^  12  Pe- 
ters, 91. 

15.  The  act  of  congress,  which  granted  the 
eharter  to  the  Alexandria  Gsnal  Company,  is  in 
no  degree  a  violation  of  the  compact  between 
the  states  of  Virginia  and  Maryland,  or  of  any 
of  the  rights  that  the  citizens  of  either  or  both 
states  clamed  as  being  derived  from  it.    Ibid, 

16.  A  compact  entered  into  between  two 
states,  with  the  assent  of  congress,  is  binding  on 
those  states,  and  the  citizens  of  each.  Finger 
ei  at.  V.  PooU  tt  d.j  1  McLean's  C.  C.  R.  191. 

17.  Grants  may  be  annulled  by  such  compact, 
on  the  ground  of  having  been  issued  t>eyona  the 
jurisdiction  of  the  state.    Rid, 

18.  Private  rights  cannot  be  interposed  to  pre- 
vent the  taking  effect  of  such  compact,    itiid. 

See  BousBABaBS  ow  Statxs,  Ante,  266. 


COMPENSATION  TO  PUBUC  OFFICERS. 

1.  Samuel  W.  Didcson  was  a  jointed  a  re- 
eeiver  of  public  money  for  the  Choctaw  district, 
Mississippi,  and  entered  on  the  duties  of  his 
office  on  the  22d  November,  1833,  and  continued 
to  hold  the  office  until  the  26th  July,  1836,  when 
he  resigned  it.  He  received  more  than  two  hun- 
dred and  fifty  thousand  dollars  of  public  money 
in  each  ^ear,  during  the  two  years  of  his  conti- 
nuance in  office  \  and  also,  more  than  two  hun- 
dred and  fifty  thousand  dollars  during  the  por- 
tion of  the  year  commencing  on  the  22d  No- 
vember, 1835,  and  ending  on  the  26th  July,  1836. 
He  claimed  under  the  act  of  congress  relating  to 
the  compensation  and  salaries  of  receivers,  a 
oompensatioQ  of  one  per  cent,  on  the  sum  of 
iwo  nnndred  and  fifty  thousand  doliacs  in  each 
year ;  and  also,  a  commission  of  one  per  cent. 
Ml  the  nroney  received  during  the  fraction  of  the 
year,  not  exceeding,  with  the  salary  of  Bve  hun- 
dred dollars,  three  thousand  dollars,  in  the  frac- 
tion of  the  ksi  year.  The  United  Slates  claimed 
to  limit  the  oommissioiis  and  salary  to  the  fiscal 
year,  from  January  1st  to  Decembor  31st,  annu- 
fedly ;  and  denied  his  right  to  more  than  a  por- 
tion of  the  commissions  on  the  money  received 
by  him,  limiting  the  same  to  the  proportion  of 
the  year  he  was  in  office.  Hddf  that  the  re- 
ceiver was  entitled  to  chaise  his  commissions  on 
the  whole  sum  received  by  him  in  the  part  of 
the  year  he  was  in  office ;  the  same  not  exceed* 
ing,  with  his  salary,  the  amount  of  three  thou- 
aand  dollaiv.  The  UniUd  Stmes  v.  Dickson  et  oZ., 
15  Peters,  141. 

%,  The  receiver  was  entitled  to  calculate  his 
yearly  oommissiens  on  the  amount  of  public 


motley  received  by  him  during  a  year,  com- 
menciiiff  from  the  date  of  his  appointment*  in- 
stead of  calculating  it  by  the  fiscal  year,  wnicb 
commences  with  the  calendar  year,  on  the  first 
day  of  January  in  every  year.  He  had  a  right 
to  chaigethe  whole  yearly  maximum  of  com- 
missions, for  the  fractional  part  of  the  year  in 
which  he  resigned.    Ibid, 

3.  The  United  States  instituted  a  suit  against 
Charles  Gratiot,  to  recover  a  balance  alleged  to 
be  due  by  him  for  money  paid  to  him  as  ^*  chief 
engineer  in  the  service  of  the  United  States,"  as 
shown  by  two  treasury  transcripts.  The  claims 
of  General  Gratiot  against  the  United  States  as 
offsets  to  the  demand  against  him,  which  nad 
been  exhibited  to  the  accounting  omoeiis  of  the 
treasury,  were  for  commissions  on  disborse- 
roents  or  public  money  at  Fortress  Monroe  and 
Fort  Calhoun,  being  two  dollars  per  dav  dorii^ 
the  times  of  the  disbursements ;  and  wbich  two 
dollars  per  day  were  charged  separately,  for 
each  day ;  and  for  extra  services  in  conductinjor 
the  civil  works  of  internal  improvement,  carried 
on  by  the  United  States.  In  the  circuit  court, 
the  evidence  offered  to  prove  the  set-off  claimed 
by  the  defendant,  was  rejected.  Held^  that  un- 
less some  law  can  be  shown,  establishing  clearly 
and  unequivocally  the  illegality  of  each  of  the 
items  of  set-off,  and  no  such  law  exists,  the  re- 
fusal of  the  circuit  court  to  admit  the  evidence 
cannot  be  supported.  It  was  competent  and  re- 
levant evidence,  and  proper  for  the  consideration 
of  the  jury,  as  conduciiig  to  the  establishment 
of  the  facts.  Qraliot  v.  The  United  States,  15 
Peters,  336. 

4.  Certain  requisitions  had  been  paid  to  Ge- 
neral Gratiot  on  account  of  Fort  Grand  Terre, 
and  other  public  works,  as  stated  in  a  transcript 
of  the  treasury  of  the  United  States;  and  it  was 
contended  that  this  transcript  was  not  evidence 
in  an  action  against  *'  the  chief  engineer,^'  as  the 
transcript  did  not  state  the  money  to  have  been 
paid  to  him  in  that  capacity.  Held,  that  the 
oalance  claimed  in  this  action  irom  the  defendant, 
was  upon  a  transcript  from  I  he  treasury  including 
those  Items,  which  hi^  been  diarged  to  him  as 
chief  engineer;  and  as  there  was  no  distinct 
charge  on  the  transcript  objected  to,  the  refusal 
of  the  cir<;uit  court  to  sustain  the  objection  was 
proper.    Ibid. 

5.  The  United  States  possess  the  general  ri^t 
to  apply  all  sums  due  to  an  officer  in  the  service 
of  the  United  States  for  pay  and  emoluments,  to 
the  extinguishment  of  any  balances  due  to  them 
by  such  officer,  on  any  other  account ;  whether 
as  a  private  individual,  or  an  officer  of  the  United 
States.  It  is  but  the  exeroise  of  the  common 
right  which  belongs  to  every  creditor,  to  apply 
tlM  unappropriated  moneys  of  his  debtor  in  nia 
hands,  in  the  extinguishment  of  the  debts  due 
"by  him.    Ibid, 

6.  It  is  wholly  immaterial  whether  the  claim 
to  set-off  against  the  United  States  be  a  le^l  or 
an  equitable  claim ;  in  either  view  it  constitutes 
a  good  fifround  of  set-off  or  deduction.  It  is  not 
sufficient  that  these  items  ought  to  be  rejected^ 
that  there  is  no  positive  law  which  expressly 
provides  for  or  fixes  such  allowances.    There 
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are  many  aathoritiefl  oonferred  on  the  different 
departments  of  the  ^ovemment|  wliioh,  for  their 
due  ezecatton,  require  services  and  duties  which 
are  not  strictly  appertaining  to,  or  devolved  upon, 
any  particular  office,  and  which  require  agencies 
of  a  discretionary  nature.  In  such  cases,  the 
department  charged  with  the  execution  of  the 
particular  authority,  business,  or  duty,  has  al- 
ways been  deemed  incidentally  to  possess  the 
tignt  to  employ  ttie  proper  persons  to  perform 
the  eame,  as  the  appropriate  means  to  carry  ifito 
effect  the  required  end ;  and  also,  the  right, 
where  the  service  or  duty  is  an  extra  service  or 
doty,  to  allow  the  person  so  employed  a  suitable 
compensation.    Ibid. 

7.  The  act  of  congress  of  the  16th  March. 
1802,  which  provides  for  the  organization  ana 
eaiabliehment  of  the  corps  of  engineers,  never 
has  been  supposed  to  authorize  the  president  of 
the  United  States  to  employ  the  corps  of  engi- 
neers for  any  other  duty  except  such  as  belongs 
either  to  military  enffineering,  or  to  civil  engi- 
neering. Assuming,  that  the  president  possessed 
the  fullest  power  under  the  act  to  employp  from 
time  to  time,  every  officer  of  the  corps  in  the 
business  of  civil  engineering,  still  it  must  be 
obvious  that,  as  their  pay  and  emoluments  were 
or  would  be  regulated  with  reference  to  their 
ordinary  military  and  other  duties,  the  power  of 
the  president  to  detach  them  upon  other  civil 
•ervicea  would  not  preclude  him  from  contract- 
ing' to  allow  such  detached  officers  a  proper  com- 
pensation for  any  extra  services.  Such  a  con- 
tract mtLy  not  only  be  established  by  proof  of 
lofne  positive  regulation,  but  may  also  be  in- 
ferred from  some  practice  and  usage  of  the  war 
department  in  simdar  cases,  acting  in  obedience 
io  thepresnmed  orders  of  the  president.    Ibid, 

8.  The  regulations  of  the  army  of  the  United 
Slates,  whicQ  were  sanctioned  by  the  president 
in  1821.  art.  67,  and  in  1825,  art.  67,  which  allow 
two  dollars  per  diem,  not  to  exceed  two  and  a 
half  per  cent,  on  the  sum  disbursed,  to  the 
agents  for  disbursing  money  at  fortifications,  do 
not  limit  this  allowance  to  the  engineer  superin- 
tending the  construction  and  disbursinff  the 
money,  as  agent  for  fortifications,  to  a  single  per 
diem  aJlowance  of  two  dollars  for  all  the  fortifi- 
cations for  which  a  distinct  appropriation  has 
been  made ;  when  he  is  employed  at  the  same 
tJoie  upon  several  fortifications,  each  requiring 
•eparate  accounts  of  the  disbursements  to  be 
kept,  on  account  of  there  beine  distinct  and  in- 
4lependent  appropriations  therefor.  It  would  be 
UnreasonaUe  to  suppose  that  these  regulations 
intended  to  give  the  same  amount  of  compen- 
sation to  a  person  disbursing  money  upon  two 
0r  mofe  distinct  fortifications,  that  he  would  be 
«ftf  itled  to  if  he  were  disbursing  agent  for  one 

ly ;  although  his  duties  might  m  thus  doubled, 
even  trebled.    Ibid. 

9.  A  claim  of  set-off  was  presented  for  thirty- 
en  tlwusand  two  hundred  and  sixty-two  dol- 
i  and  forty-six  cents,  for  extra  services  in 

conducting  the  affiurs  connected  with  the  civil 
urorks  of  internal  improvement.  Heldj  that, 
itpon  its  face,  this  item  has  no  just  foundation 
Id  law ;  and  the  evidence  offered  in  support  of 


it,  if  admitted,  would  not  have  sustained  it. 
upon  a  review  of  the  laws  and  regulations  of 
the  government,  applicable  to  the  subject,  it  is 
apparent  that  the  services  therein  alleserd  to  be 
performed,  were  the  ordinary  special  duties  ap- 
pertaining to  the  office  of  chief  engineer,  and 
which  the  chief  engineer  was  bound  to  peitorih: 
and  without  any  compensation  beyond  his  salary 
and  emoluments  as  a  brigadier-general  in  the 
army  of  the  United  States,  on  account  of  such 
services.    Ibid. 

10.  Dr.  Minis,  a  surgeon  in  the  service  of  the 
army  of  the  United  States,  was  appointed  a  tnili- 
tary  disbuising  agent  for  removing  and  cfubsist- 
ins  the  ChettAiee  Indiana  He  chargeil  two  and 
a  half  per  cent,  on  Uie  sum  of  five  hundred  and 
fourteen  thousand  two  hundred  and  thirty-seven 
dollars,  actually  disbursed  by  him  in  the  course 
of  his  agency  in  1836,  1837.  The  charge  wits 
rejected  at  the  treasury,  on  the  authority  of  a 
clause  in  the  act  of  congress  of  March  3,  1835| 
ch.  303.  It  was  contended  by  the  plaintiff  in 
error,  1.  That  this  act  of  congress  dia  not  apply 
to  the  case.  2.  That  from  the  long-established 
practice  of  the  government,  as  well  as  from  the 
established  law  of  the  land,  he  was  entitled  to 
commissions;  there  being  no  law,  prior  to  1839. 
disallowing  oommissionB  on  moneys  disbnrsea 
for  the  government.  3.  That  the  charge  for 
commissions  should  be  allowed,  because  the 
charge  is  made  on  disbursements  of  moneys  ap- 
propriated during  the  session  of  congress  ctf 
1836-37,  and  therefore  neither  the  act  of  1835, 
nor  that  of  1839  were  applicable  to  the  claims. 
Held,  that  the  claim  is  not  supported  by  the 
laws  of  the  United  States;  and  that  no  commit 
sions  are  chargeable  to  the  United  States  on  the 
moneys  disbursed  by  the  a^ent  of  the  United 
States  for  removing  and  subsisting  the  Cherokee 
Indians.  The  case  falls  directly  within  the  act 
of  30th  June,  1834,  ch.  162,  for  or^nizing  the 
Indian  department.  This  act  authorizes  the  pre- 
sident of  the  United  States  to  require  any  mili- 
tary officer  of  the  United  States  to  execute  the 
duties  of  Indian  agent ;  and  prohibits  an  v  extra 
compensation  for  their  services,  other  than  an 
allowance  for  actual  travelling  expenses.  Mini$ 
V.  The  United  StaUsj  15  Peters,  423. 

11.  In  the  act  of  congress  of  3d  March,  ld35y 
ch.  303,  entitled.  An  act  making  certain  addi* 
tional  appropriations  for  the  Delaware  Break- 
water, &c.,  a  proviso  is  introduced,  '^  Provided 
that  no  officer  of  the  army  shall  receive  any  per 
cent,  or  additional  pay,  extra  allowance  or  com- 
pensation, in  any  form  whatsoever,  on  account 
of  disbursing  any  public  money  appropriated  by 
law,  during  the  present  session,  for  fortification^ 
&c.,  or  for  any  other  service  or  duty  whatsoeveri 
unless  authorized  by  law."  Held,  that  this  pro- 
vise  applied  only  to  the  appropriations  made  for 
militarv  purposes  by  that  act,  and  to  any  which 
mieht  be  made  during  that  session  of  consress ; 
and  was  not  a  general  permanent  regulation^ 
applicable  to  all  cases  of  expenditures  for  the 
military  purposes  of  the  United  States,  under 
the  provisions  of  acts  of  congress.  It  would  b^ 
somewhat  novel  to  find  engrafted  upon  an  act 
making  special  and  temporary  appropriation^ 
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any  proviso  which  was  to  have  a  general  and 
permanent  application  to  all  future  appropria- 
tions. Nor  ought  such  an  intention  on  the  part 
of  the  legislature  to  be  presumed,  unless  it  is 
expressed  in  the  most  dear  and  positive  terms, 
ana  where  the  lan^age  admits  of  no  other  rea- 
sonable interpretation.    Ibid. 


COMPOSITION  WITH  CREDITORS. 

1.  It  is  generally  true  in  cases  of  composition, 
that  the  debtor  who  agrees  to  pay  a  less  sum  in 
the  discharge  of  a  contract,  must  pa^ punctually. 
If  the  agreement  stipulates  for  partial  payments, 
and  the  debtor  fails  to  pay,  the  condition  to  take 
part  is  broken,  the  second  contract  forfeited,  and 
|8  no  bar  to  the  original  cause  of  action.  Clarke 
et  d.  T.  White^  12  Peters,  178. 

2.  In  a  composition  for  a  debt,  by  which  one 
party  agreed  to  deliver  p|Oods  to  the  amount  of 
seventy  per  cent,  in  satisfaction  of  a  debt  ex- 
ceeding ten  thousand  dollars,  and  omitted  to 
deliver  within  one  dollar  and  lorty-one  cents  of 
the  amount  j  the  mistake  is  too  trivial  to  deserve 
notice.    Ihid, 

3.  If,  upon  failure  or  insolvency,  one  creditor 
goes  into  a  contract  of  general  composition  com- 
mon to  the  others;  at  the  same  time,  having  an 
underhand  agreement  with  the  debtor,  to  receive 
a  larger  per  cent. ;  such  agreement  is  fraudulent 
and  void.    Ibid. 

4.  The  rule  cutting  off  underhand  agreemeats 
in  cases  of  joint  and  general  compositions,  as  a 
fraud  upon  the  other  compouncfine  creditors^ 
and  because  such  agreements  are  subversive  ot 
sound  morals  and  public  policy^  has  no  applica- 
tion to  a  case  where  each  creditor  acts  not  only 
for  himself,  but  in  opposition  to  every  other 
creditor :  all  equally  relying  on  their  vigilance 
to  ^in  a  priority,  wnich,  if  obtained,  each  being 
entitled  to  have  satisfaction,  cannot  De  question- 
ed.   Ibid, 


COMPROMISE. 

1.  Although  an  attorney  at  law  has  no  right  to 
make  a  compromise,  yet  a  court  will  be  disin- 
clined to  disturb  one  which  was  not  so  unrea- 
sonable in  itself  as  to  be  exclaimed  against  by 
all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  has  been  imposed  upon, 
or  not  fairly  exercised.  But  where  the  sacrifice 
is  such  as  to  leave  it  scarcely  possible  that  with 
a  full  knowledge  of  every  circumstance,  such  a 
compromise  could  be  fairly  made,  there  can  be 
no  hesitation  in  saying  that  the  compromise  be- 
ing unauthorized,  and  being^  therefore,  in  itself 
void,  ought  not  to  bind  the  injured  party.  Though 
it  may  assume  the  form  of  an  award  or  a  judg- 
ment at  law,  the  injured  party  ought  to  be  re- 
lieved against  it.  Holker  et  a2.  v.  Parker,  7 
Cnnch.  436;  2  Cond.  Rep.  506. 

2.  The  attorney  of  the  plaintiffs,  in  an.  action 
on  a  promissory  note,  agreed  with  the  defendant. 
whose  intestate  was  endorser  of  the  note,  that  it 


he  would  confess  judgment,  and  not  dispute  her 
liability  upon  the  note,  he,  the  attorney,  vroold 
immediately  proceed  by  execution  to  make  the 
amount  from  the  drawer  of  the  note,  the  pnnoi- 
pal  debtor ;  who,  he  assured  her,  had  sufficieDt 
property  to  satisfy  the  same.  Upon  the  faith  of 
this  promise  she  did  confess  the  judgment.  Hdi, 
that  this  agreement  fell  within  the  scope  of  the 
general  authorit]^  of  the  attorney,  and  was  bind- 
ing on  the  plaintiffs  in  the  suit.  The  plaintiffs 
in  the  suit  having  failed  to  proceed  byoxecutioa 
against  4he  drawer  of  the  note,  and  having  suf- 
fered him  to  remove  with  his  property  out  of  the 
reach  of  process  of  execution,  the  circuit  oourt, 
on  a  bill  filed,  perpetually  enjoined  proceeding 
on  the  judgment  confessed  by  the  administrstrtz 
of  the  endorser ;  and  the  decree  of  the  circa)* 
court  was,  on  appeal,  affirmed  by  the  eupreme 
court.  The  Union  Bank  of  Georgetown  y.  Getonfj 
6  Peters,  99. 

3.  An  attorney  at  law,  it  is  said,  cannot  make 
a  compromise  to  bind  his  client :  and  the  case 
of  Holker  v,  Parker,  7  Cranch,  436,  was  relied 
upon  for  this  doctrine.  But  upon  examining  the 
opinion  delivered  by  the  chief  justice  in  that 
case,  we  find  him  saying,  <'  that  thou^^b  an  attor- 
ney at  law,  merely  as  such,  has,  stnctly  ^wak-. 
ing,  no  right  to  make  a  compromise,  yet  a  court 
would  be  disinclined  to  disturb  one  which  was 
not  so  unreasonable  in  itself  as  to  be  exclaimed 
against  by  all,  and  to  create  an  fmpression  tint 
the  attorney's  judgment  had  been  imposed  ob, 
or  not  fairly  exercised.  Though  it  may  assunw 
the  form  of  an  award  or  jud^ent  at  law,  the 
injured  party,  if  his  own  conduct  has  been  per- 
fectly blameless,  ought  to  be  relieved  against  it'' 
What  that  court  would  have  said  in  applying  the 
principles  to  the  case  of  a  compromise  made  by 
an  attorney  in  fact,  as  well  as  the  attorney  at 
law,  fully  and  promptly  communicated  to  his 
principal,  who  afterwards  received  the  fruits  of 
It,  and  who  acquiesced  for  ten  or  twelve  yesn 
in  what  had  been  done,  we  need  be  at  no  loss  to 
conjecture.  Mayer  v.  Foulkrod.  4  Wash.  C  C 
R.6H.  ' 


COMPUTATION  OP  TIME. 


1.  Where  the  computation  is  to  be  made  for 
the  act  done,  the  day  on  which  the  act  is  doos 
is  to  be  included.  Arnold  v.  The  United  Stdet^ 
9  Cranch,  104;  3  Cond.  Rep.  296. 

2.  Where  tne  computation  of  time  is  to  hs 
made  from  an  act  done,  the  day  on  which  ^ 
act  is  done  is  included ;  the  act  being  the  tsf^ 
minus  a  (^uo,  the  computation  is  to  be  made,  sad 
there  being,  in  contemplation  of  law,  do  fractkni 
of  a  day,  unless  the  question  arises  aa  to  tbs 
priority  of  acts  of  the  same  date.  Pierponi  tf 
al  V.  Graham,  4  Wash.  C.  C.  R.  232. 

3.  The  only  exception  to  this  role  la  eataUit^ 
ed  by  the  law  merchant,  which  considers  ths 
day  on  which  a  bill  of  exchange,  payable  at  m 
many  days  after  sight,  is  accepted,  as  exciodad. 
Ibid. 

4.  Wh^n  the  expressions  of  a  deed  are  ''  hem 
the  date,"  if  a  present  interest  is  to  oooubi 
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from  the  date,  the  day  of  the  date  is  iaoluded ; 
but  if  they  are  used  merely  to  fix  a  terminus 
from  which  to  compute  time,  the  day  is,  in  all 
catei,  excluded.    Aid. 

5.  If  in  a  lease  for  so  many  years,  a  date  is 
of  the  first  description :  if  the  deed  had  been 
dated  at  a  past  dar,  and  the  habendum  is  from 
the  date,  it  Is  of  the  latter  description.    Ibid. 

6.  If  a  bill  of  exchange  is  made  payable  so 
many  days  after  the  date,  the  date  is  merely  to 
£z  the  terminus  a  quo  to  compute  the  time,  and 
the  day  is  excluded.    Ibid, 

7.  It  is  the  usage  of  the  Bank  of  Washington, 
and  of  the  Bank  of  the  District  of  Columbia,  to 
demand  payment  of  a  bill  of  exchange  and  a 
promissory  note^  on  the  day  after  the  last  dav  of 
grace;  and  this  usage  has  been  sanctioned  by 
the  decisions  of  the  supreme  court.  Bank  of 
Washington  y.  Triplett  $t  d.,  1  Peters,  60. 

8.  By  the  custom  of  the  banks  of  the  District 
of  Columbia,  payment  of  a  promissory  note,  or 
biii  of  exchange,  is  to  be  demanded  on  the  fourth 
day  after  the  time  limited  for  the  payment  there- 
of, in  order  to  charge  the  parties  thereto ;  con- 
tnry  to  the  law  merchant,  which  requires  a  de- 
mand on  the  fourth  day.  Renner  y.  The  Bank  of 
CdwMi,  9  Wheat.  681;  5  Cond.  Rep.  691. 

9.  A  bill  of  exchange  payable  at  fiye  days 
after  sight,  accepted  on  the  first  day  of  the 
month,  is  payable  on  the  ninth  of  tne  same 
month,  the  day  of  acceptance  being  excluded, 
and  tlie  three  days  of  grace  allowed ;  a  demaqa 
00  the  ei^th,  and  a  protest  for  non-payment  on 
that  day,  is  too  early,  and  therefore  yoid.  Mitchell 
y^Degrand,  1  Mason's  C.  C.  R.  176. 

10.  AbiU  of  exchange,  payable  Rve  days  after 
•«hr,  was  presented  for  acceptance  on  the  80th 
ofSeutember,  but  not,  in  fact,  accepted  until  the 
Ist  ot  October  ;  the  acceptance  takes  eflfect  only 
from  that  day,  and  does  not  relate  back  to  the 
day  before.    Ibid. 

11.  The  act  of  congress,  under  which  a  lot  in 
the  city  of  Waebington  was  sold  for  taxes,  re- 
qoired  that  public  notice  of  the  time  and  place 
of  sale  of  lots^  the  property  of  non-residents, 
fhoald  be  given,  b^  advertisinff  ''once  a  weeh^^  in 
some  newspaper  m  the  city,  for  three  months. 
Notice  of  the  sale  of  the  lot  in  controversy  was 
published  for  three  months;  but  in  the  course 
of  that  period,  eleven  days  at  one  time,  at  an- 
other ten  dayfl^  and  at  another  eight  days,  trans- 
pired in  succeeding  weeks,  between  the  inser- 
tions of  the  advertisement  in  the  newspapers. 
The  supreme  court  said — "  A  week"  is  a  definite 
period  of  time,  commencing  on  Sunday  and  end- 
ing on  Saturday.    The  notice  was  published 
Monday,  January  6th.  and  was  omitted  until 
Saturday,  Janaary  18tn,  leaving  an  interval  of 
eleven  days.     Still  the  publication  on  Saturday 
was  within  the  week  preceding  the  notice  of  the 
6th;  and  this  was  sufficient.    It  would  be  a 
most  rigid  construction  of  the  act  of  congress, 
justified  neither  by  its  spirit  nor  its  language,  to 
say  that  this  notice  must  be  published  on  any 
particular  day  of  a  week.    If  published  once  a 
week  for  three  months,  the  law  is  complied  with, 
and  its  object  effectuated.  Ronkendorfv,  Taylor's 
Luae^  4  Peters,  349. 

32* 


CONCURRENT  JURISDICTION. 

1.  In  all  cases  of  concurrent  jurisdiction,  the 
court  which  first  has  possession  of  the  subject, 
must  determine  it  conclusively.  Smith  v.  Mlver^ 
9  Wheat.  632;  5  Cond.  Rep.  662. 

2.  Although  courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  law,  in  all  matters  of 
fraud ;  yet.  where  the  cause  has  already  been 
tried  and  determined  by  a  court  of  law,  a  court 
of  equity  cannot  take  cognizance  of  it,  unless 
there  be  the  addition  of  some  equitable  circum- 
stance to  give  jurisdiction.  In  such  a  case,  some 
defect  of  testimony,  or  other  disability,  wnich  a 
court  of  law  cannot  remove,  must  be  shown,  as 
a  ground  for  resorting  to  a  court  of  eauity.  Ibid. 

3.  The  second  section  of  the  thira  article  of 
the  constitution,  p^iving  original  jurisdiction  to  the 
supreme  court,  m  cases  affecting  consols,  does 
ix>t  prevent  the  legislature  from  vesting  a  con- 
current jurisdiction  in  inferior  courts.  United 
States  v.  KavarOf  C.  C.  of  Pennsylvania,  2  Dall. 
297. 

4.  Courts  of  common  law  have  concurrent 
jurisdiction  over  questions  arising  under  policies 
of  insumnce.  Ds  Lovio  y.  Boit  et  d.,  2  Gallis,  C. 

1/.  A.  39o. 

5.  When  a  seizure  is  made  within  the  limits 
of  a  judicial  district,  the  district  court  of  that 
district  has  exclusive  original  cognizance  thereof ; 
and  if  the  property  is  taken  into  another  district, 
it  will  be  remitted  to  the  proper  district.  But 
the  cognizance  of  seizures  on  the  high  seas  is 
concurrent  in  all  the  district  courts,  and  properly 
vests  in  the  court  of  that  district  into  which  the 

Sroperty  is  brought.   The  Abby.  1  Mason's  C.  C. 
.  360. 

6.  When  the  district  and  state  courts  have  a 
concurrent  jurisdiction  in  rem,  the  right  to  main- 
tain  the  jurisdiction  attaches  to  that  tribunal 
which  first  exercises  it,  and  obtains  possession 
of  the  thing.  The  Robert  Ftdton,  Paine's  C.  C. 
R.  620. 

7.  Where,  in  eauity,  a  cause  involves  a 
naked  question  or  title,  the  suit  is  local: 
but  where  the  question  changes  its  character ; 
where  the  defendant  is  liable  to  complainant, 
either  in  consequence  of  contract  or  as  trustee, 
or  as  the  holder  of  a  legal  title,  acquired  by  any 
species  of  mala  fides  practiaed  on  the  plaintiff, 
the  principles  of  equity  give  the  court  jurisdic- 
tion, wherever  the  person  may  be  found ;  and 
the  circumstance  that  a  question  of  title  may  be 
involved  in  the  inquiry,  and  even  constitute  the 
essential  point  on  whicn  the  case  depends,  will 
not  arrest  the  jurisdiction.  Massie  v.  Watts,  6 
Cranch,  146^  2  Cond.  Rep.  336. 

8.  In  cases  of  fraud,  trust,  or  contract,  the  ju« 
risdiction  of  a  court  of  chancery  is  sustainable, 
wherever  the  person  may  be  found,  although 
lands,  not  within  the  jurisdiction  of  the  court| 
may  be  affected  by  the  decree.    Ibid. 

9.  A  court  of  chancery,  having  obtained  juris- 
diction of  the  principal  question,  will  proceed  to 
make  such  decree  as  the  justice  and  equity  of 
the  case  may  require.  Hepburn  et  d.  v.  Dunlof 
et  d.,  I  Wheat.  179 ;  2  Cond.  Rep.  629. 

10.  The  circuit  court  has  jurisdiction  on  a  bill 
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in  equity,  filed  bv  the  United  Statef,  against  the 
debtor  of  their  debtor,  they  claiming  a  priority 
under  the  sixty-fifth  section  of  the  act  of  Marcn 
2d,  1799,  ch.  128,  notwithstanding  the  local  law 
of  the  state,  where  the  suit  brought,  allows  m. 
creditor  to  proceed  against  the  debtor  of  his 
debtor,  by  a  peculiar  process  at  law.  Ututed 
States  y.  Hawland  et  iiZ.,  4  Wheat.  108 ;  4  Cond. 
Bep.  404. 

11.  The  circuit  eonrts  of  the  Unkm  haring 
chancery  jurisdiction  in  efery  state,  they  haye 
the  same  chancery  powers,  and  the  same  roles 
of  decision  in  all  the  states.    IM. 

12.  The  powers  gcanted  to  congress  are  not 
exclusive  of  similar  powers  existing  in  the  states ; 
unless  where  the  constitution  has  expressly  in 
terms  given  an  excloslye  power  to  congress,  or 
the  exercise  of  a  like  pow«r  is  prohibited  to  the 
states,  or  there  is  a  direct  repu^^nancy  or  incom- 

Sitibiiity  in  the  exercise  of  it  by  the  slates. 
ottston  ▼.  Moore,  5  Wheat.  1. 

13.  The  example  of  the  first  class  is  to  be 
found  in  the  exclusive  leffislation  delegated  to 
congress,  over  places  purchased  by  the  consent 
of  the  legislature  of  the  state,  in  wnich  the  same 
shall  be,  for  forts,  arsenals,  aoc^-yards,  &c. ;  of 
the  second  class,  of  the  prohibition  of  a  state  to 
coin  money  or  emit  bills  of  credit  j  of  the  third 
class,  the  power  to  establish  a  uniform  rule  of 
naturaiizatjon,  and  the  delegation  of  admiralty 
#nd  maritime  jurisdiction,    ibid, 

14.  In  all  otner  classes  of  cases  the  states  te* 
tain  concurrent  authority  with  congress.    Ibid. 

15.  But  in  cases  of  concurrent  authority,  where 
the  laws  of  the  states  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  subject: 
those  of  the  Union,  being  the  supreme  law  of 
the  land,  are  of  paramount  authority ;  and  the 
state  laws  so  far,  and  so  far  onlj',  as  such  incom- 
patibility exists,  must  necessarily  yield.    Ibid, 

16.  The  courts  of  common  law  have  a  oon- 
•nrrent  jurisdiction  wilh  those  of  admiralty  over 
maritime  contracts.    De  Lovio  v.  BoU,  2  uallis. 
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8.  Oonditioni  lubeoquent S79 

1.  Gemrai  Prtnciflee. 

1.  If  a  party  to  a  contract,  who  is  entitled  to 
tilie  benefit  of  a  condition,  upon  the  performance 
of  which  his  responsibility  is  to  arise,  dispense 
with  it,  or,  by  any  act  of  his  own,  prevent  the 
performance^  the  opposite  party  is  excused  from 
provin|f  a  strict  com^ianee  with  the  conditions. 
Thus,  if  the  precedent  act  is  to  be  performed  at 
•  certain  time  or  place,  and  a  strict  performance 
of  it  is  prevented  by  the  absence  of  the  party, 
who  has  a  right  to  claim  it,  the  law  win  not  per- 
mit him  to  set  up  the  non-performanee  of  the 
condition  as  a  bar  to  the  responsibility  which  his 
part  of  the  contract  had  irnposed  upon  him. 
waiiams  r.  The  Bank  of  the  United  Statee.  2  Pe- 
torsp  102. 


2.  If  the  condition  of  a  bond  be  to  pay  seven 
teen  hundred  dollars,  or  the  duties  which  ma} 
be  ascertained  to  be  dne  upon  certain  soods  im- 
ported, it  is  not  in  the  option  of  the  «>ligee  to 
discharae  the  bond  by  payment  of  the  seventeen 
kandred  dollars.  Arnold  tt  ai.  v.  The  Unitti 
Statesj9  Cranch,  104;  3  Cond.  Rep.  296. 

3.  The  condition  annexed  Xo  the  devise,  that 
the  person  that  may  have  the  right,  is  to  proears 
an  act  of  assembly  for  the  change  of  his  nsme, 
*'  together  with  his  taking  an  oath,  before  he  bu 
possession,  before  a  roagistrate|  &c.,  that  he  wOl 
not  make  any  change,  during  his  life,  in  tlus  my 
will.  lektive  to  my  real  property."  is  repugnaat 
to  tne  nature  of  the  estate,  ana  consequently 
void.  Taylor  et  ol.  t.  Ifaioti,  9  Wheat.  325;  6 
Cond.  Rep.  595. 

4.  A  bond  for  the  payment  of  daties,  in  th» 
alternative,  recjnired  oy  the  act  of  March  Sd. 
1799,  ch.  128,  IS  discharged  bv  performance  ot 
either  part  of  the  condition  at  tne  election  of  the 
obligor,  although  the  sum  named  in  the  oond> 
tion  be  less  than  the  duties.  United  States  y, 
IVkomjMoit.  1  Gallis.  C.  C.  R.  388. 

6.  By  the  ^neral  rule  of  law,  if  the  condition 
of  an  obligation  be  in  the  disjunctive,  it  may  bo 
discharged  by  either  of  the  enumerated  ads,  at 
the  ele^ion  of  the  obligor^  unless  where  the  par- 
ties have  saved  the  election  to  the  other  poty. 
Ibid: 

6.  Conditions  are  to  be  constmed  sttidlj 
against  those  for  whoae  Iwnefit  they  are  btn* 
duced,  where  they  impose  burdens  on  other 
parties.  Catlin  v.  The  Springfield  Manufactonft 
1  Sumner's  C.  C.  R.  439. 

7.  Among  the  ooiiditions,  which  were  printed 
on  the  same  sheet  with  a  policy  of  insoiaiiM 
against  fire,  was  one  requiring,  '<  that  all  peroooi 
insured,  and  sustaining  loss  or  damage  by  fire, 
should  forthwith  give  notice  thereof  to  the  oon- 
pany,  and  as  soon  after  as  possible,  deliver  in  t 
fomctdar  aceount  of  such  loss  or  demutgey  signed 
with  their  own  hands,  and  verified  with  their 
oath  or  aiflirmaition,  and  also,  if  required,  by  fteir 
books  of  aocount  and  other  proper  Touchers.* 
Meld,  by  the  circuit  court,  that  the  psuticuhir  so- 
count  leq aired  by  the  condition,  is  a  partieoltf 
aocount  of  the  articles  lost  or  damagecL  anddoei 
not  refer  to  the  manner  or  cause  of^  the  kaa 
iUd. 

8.  Slinson,  being  warden  of  the  state  priaa 
of  New  Hampshire,  appointed  James  his  ageflt 
for  the  sale  of  granite  for  the  prison,  with  power 
to  sell  the  granite  and  collect  the  moneys  ariiiog 
from  the  sales.  Gass  was  the  security  of  Insei 
for  the  faithful  performance  of  the  agency,  k 
was  agreed,  between  Stinson  the  obligee  m  the 
bond  and  Gass  his  surety^  that  if  Gaaa  should  be 
dissatisfied  with  continumg  hia  snretyshift  he 
should  have  a  right,  on  ten  days'  notice  bax^ 

fiven  to  the  warden  of  the  prison  in  writing,  w 
iscontinue  his  liability  or  eoretydiip;  pnrnled 
the  accounts  of  the  agents  are  then  settled,  the 
balance  paid,  and  the  property  of  the  atate  priioB 
deliverea  over  to  the  warden  of  the  prison.  Bdi, 
by  the  circuit  court,  that  the  proviso  in  this  agie^ 
ment  was  not  a  eondition,  precedent  to  the  rijgkt 
of  Gass,  to  liberate  himsett  from  fatnre  salet^ 
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ihip,  and  tbat  Gass  on  giving  ten  days'  notice 
wu  entitled  to  dischaige  himself  from  his  Ita- 
ttlity  for  the  future  conduct  of  James ;  he,  how- 
ever, eondnuing  liable  for  the  balance  then  due 
bjSliaaon^and  for  the  delivery  over  of  the  other 
property  then  in  his  hands.  Gass  r.  Stinsonj  2 
Sumner's  C.  C.  R.  544. 

9.  To  constitute  a  conditional  purchase  there 
must  be  a  sale  for  a  valuable  consideration  with 
a  right  of  reporchase.  Hqgg  v.  Marm,  2  Sum- 
liersC.  CJi.  487. 

10.  The  agreement  of  the  plaintiff  to  receive 
certain  seearities  for  the  4ebt,  and  to  give  time^ 
on  their  being  certified  in  a  particular  way,  being 
conditional  and  the  condition  not  bein^  per- 
fonned;  the  pkintiff  might  proceed  with  his  exe- 
catioDj  thou|^  he  had  not  returned  the  securi- 
ties.   BUehr  Y.fiond,  4  Wash.  C.  C.  JL  6. 

n.  The  king  of  Great. Britain  granted  a  char- 
ter of  a  town,  in  that  part  of  the  province  of 
New  Hampshire,  which  is  now  Vermont,  to  be 
divided  among  the  grantees^  and  to  be  neld  on 
certain  conditions  mentioned  in  the  charter.  The 
defendants,  who  were  one  of  the  grantees,  were 
a  society  in  England,  incorporati^  by  a  charter 
from  the  king.  A  sdre  facias  was  issued  on  be- 
lialf  of  the  plaintiffs,  reauiring  the  defendants 
to  show  cause  why  a  forteiture  of  their  right  to 
the  lands  had  not  been  incurred,  and  assigning 
as  grpandsof  forfeiture  a  non-perlonnance  of  the 
conditions  on  vrhich  the  lands  were  heldf  and 
violations  of  their  charter  of  incorporation.  On 
demurrer  to  the  scire  lacias,  held,  that  such  vio- 
lations of  their  charter  of  incorpomtion  could  not 
be  thus  collaterally  drawn  in  auestion,  but  that 
it  should  be  vacated  bv  some  direct  proceeding 
for  the  purpose.  Ptofne  qfVirmont  v.  Societvfor 
fropogaling  (he  GospiL  Paine^s  C.  C.  R.  652. 

12.  Among  the  conditions  of  the  ^rant  were, 
that  the  grantees,  their  heirs  and  assigns,  shoula 

Ely  rent,  and  cultivate  a  certain  portion  of  the 
nd :  Ahif  by  the  circuit  court,  that  no  reason 
of  public  policy  exempted  the  cfefendants  from 
the  performance  of  tnese  conditioiis^  and  that 
they  were  within  their  letter  and  spirit.    Snd, 

13.  Each  grantee  was  to  pay  annually)  for  the 
first  ten  yeai^  an  ear  of  OQrn,  rent,  fqr  nis  shiare 
of  the  land,  if  lawfully  demanded :  Heid,  by  the 
circuit  conrt,  that  this  was  a  mere  nominal  rent, 
and  its  non-payment  not  a  ground  of  forfeiture ; 
and  that  tKe  breach  of  the  condition  was  ill  as- 
s^ed,  aa  there  was  no  averment  that  it  had 
been  lawfully  demanded.    Ibid- 

14.  After  the  first  ten  years,  a  rent  of  one 
shiliinff  for  every  hundred  acres,  was  to  be  paid 
annnany  to  the  grantor,  in  his  council  chamber 
in  Portsmouth,  or  to  such  officer  as  should  be 
appointed  to  receive  the  same:  HMj  b^  the 
circuit  coart,  that  payment  at  the  place  appointed 
had  been  rendered  mipossible  by  the  separation 
of  the  countries,  and  that  the  plaptiffs  should 
have  averred,  that  they  had  appointed  another 
place  of  payment,  or  an  officer  to  receive  th? 
payment,  and  that  notice  thereof  had  been  given 
to  the  defendants.    JHnd, 

15.  Where,  by  the  conditions  of  a  contract  for 
the  sale  of  land,  the  vendor  may  rescind  it,  by 
giving  notioe  to  the  vendee,  and  paying  the 


money  w  hioh  had  been  received,  it  can  only  be 
rescinded  as  provided.  Jkf  JCoy  v.  Comnglon,  1 
McLean's  C.  C.  R.  64. 

16.  The  condition,  by  consent  or  by  ^ct8,jnay 
be  waived.    Ibid, 

2.  Conditions  Precedent, 

n:  Conditions  precedent  are  aaoh  as  moat 
happen  or  be  per/ormed  before  the  estate  can 
invest  or  be  enlaiyed,  they  admit  of  no  latitude, 
they  must  be  strictly,  literally,  aud  punctually 
performed.  It  is  a  known  maxim,  tnat  where 
the  estate  is  to  arise  upon  a  condition  precedent, 
it  oaniiot  vest  till  that  condition  is  performed ; 
and  this  has  been  so  strongly  adhered  to,  that 
even  where  the  condition  becomes  impessible, 
no  estate  or  interest  grows  thereupon.  Where 
a  c^indition  copulative  precedes  an  estate,  the 
whole  must  be  performed  k>efore  the  estate  caa 
arise :  or  where  an  act  is  previous  to  any  estate, 
and  that  act  consists  of  several  particulars,  every 
particular  must  be  performed  before  the  estate 
can  vest  or  take  effect.  Armstrong  v.  Curson^s 
£xWs,j  2  Dall.  317. 

18.  A  devisee  cannot  avail  himself  of  the  in- 
validity  of  a  condition  precedent.  Taylor  r, 
Afoson,  9  Wheat.  325 }  5  Cond.  Rep.  595. 

3.  Conditions  Subseqttent. 

19.  The  land  law  of  Virginia  directs  that, 
within  three  months  after  a  survey  is  made,  the 
surveyor  shall  enter  the  pkt  and  certincate 
thclrepf  in  a  book,  well  bound,  to  be  provided 
by  the  court  of  his  county,  at  the  county  chaise. 
After  prescribii^  this,  among  other  duties,  3ie 
law  proceeds  to  enact,  that  any  sprveyor  failing 
in  the  duties  aforesaid,  shall  be  liable  to  be  in* 
dieted.  The  law  does  not,  however,  declare 
that  the  validity  of  such  survey  shall  depend  oa 
its  .being  recorded.  Stringqr  v.  The  Lessee  of 
Toungf  3  Peters,  337. 

20.  It  is  an  acknowledged  rule  of  law,  that  if 
a  grant  is  made  on  a  coi^ition  subsequent,  and 
its  Dorformance  becomes  impossible  by  the  aot 
of  tne  grantor,  the  condition  is  void.  Tie  United 
States  V.  Arredondo  oni  others^  6  Peters,  691. 

21.  Before  the  cession  of  Florida  to  the  United 
States  by  Spain,  a  grant  of  a  certain  quantity  of 
land  was  made  on  the  condition  of  the  settle- 
ment of  two  hundred  Spanish  families  on  the 
land,  which  condition  was  not  complied  with,  in 
fact,  before  the  cession.  The  question  before 
the  supreme  court  was,  has  the  condition  been 
complied  with  in  hw,  or  has  such  matter  been 
presented  to  the  court,  as  dispenses  wi^  the 
performance  of  the  condition,  and  divesn  the 
grant  of  it.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Baldwin  said :  '^  It  is  an  ac- 
knowledged rule,  that  a  grant,  if  made  on  a 
condition  subsequent,  and  its  performance  be- 
comes impossible,  by  the  act  of  the  grantee,  th^ 
grant  becomes  single.  We  are  not  prepared  to 
say,  that  the  condition  of  settling  two  hundred 
American  families  in  an  American  territory  haa 
been,  or  is  possible;  the  condition  was  not  un- 
reasonilble  or  unjust  at  the  time  it  was  imposed, 
its  performance  would  probably  have  been 
deemed  a  fair  and  adequate  consideration  Ua 
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the  grant,  bad  Florida  remained  a  Spanish  pro- 
vince. But  to  exact  its  performance  uter  its  ces- 
sion to  the  United  States,  would  be  demanding 
the  'summum  jus'  indeed  ]  and  eaforcing  a  for- 
feiture on  principles,  which,  if  not  forbidden  by 
the  common  law,  would  be  utterly  inconsistent 
with  its  spirit.  If  the  case  required  it^  we 
might  feel  ourselves  at  all  events  justified,  if  not 
compelled  to  declare,  that  the  performance  of 
this  condition  had  become  impossible  by  the 
act  of  the  grantors,  by  the  transfer  of  the  terri- 
tory, the  change  of  government,  manners,  habits, 
customs,  laws,  religion,  and  all  the  social  ana 
political  relations  of  society  and  of  life."    Ibid, 

22.  The  testator  was  seised  of  a  very  ]arp;e 
real  and  personal  estate,  in  the  states  of  Virginia, 
Kentucky,  Ohio,  and  Tennessee.  After  making, 
by  his  will,  in  addition  to  her  dower  a  very 
lioeral  provision  for  his  wife,  for  her  life,  out  of 
part  of  ais  real  estate,  and  devising,  in  case  of 
nis  having  a  child  or  children,  the  whole  of  his 
estate  to  such  child  or  children,  with  the  excep- 
tion of  the  provision  for  his  wife,  and  certam 
other  bequests,  his  will  declares :  "  in  case  of 
having  no  children,  I  then  leave  and  bequeath 
all  my  real  estate,  at  the  death  of  my  wife,  to 
William  King,  son  of  brother  James  Kingj  on 
condition  of  hiis  marrying  a  daughter  of  William 
Trigg's,  and  my  niece  Rachel,  his  wife,  lately 
Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage ;  and  in  case  such  marriage 
should  not  take  place^  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry 
a  child  of  my  brother,  James  King,  or  of  sister 
Elizabeth's,  wife  to  John  Mitchell,  and  to  their 
issae."  The  testator  died  without  issue.  He 
survived  his  father,  and  had  brothers  and  sisters 
of  the  whole  and  half  blood,  who  survived  him, 
and  also  a  sister  of  the  whole  blood,  Elizabeth, 
the  wife  of  John  Mitchell,  who  died  before  him. 
William  and  Rachel  Trigg  never  had  a  daughter, 
but  had  four  sons.  James  Kins,  the  father  0/ 
William  King,  the  devisee,  had  only  one  daughter, 
who  intermarried  with  Alexander  M'Call.  Eli- 
zabeth, the  wife  of  John  Mitchell^  had  two 
daughters,  both  of  whom  are  marned,  one  to 
William  Heiskell,  the  other  to  Abraham  B.  Tripg. 
By  the  court : — We  have  found  no  case  in  which 
a  general  devise  in  words,  importing  a  present 
interest,  in  a  will  making  no  otlier  disposition 
of  the  property,  on  a  condition  which  may  be 

Strformed  at  any  time,  has  been  construed,  from 
e  mere  circumstance  that  the  estate  is  given 
on  c|pdition,  to  require  that  the  condition  must 
be  performed  before  the  estate  can  vest.  There 
are  many  cases  in  which  the  contrary  principle 
has  been  decided.  The  condition  on  which  the 
devise  to  William  King  depended^  is  a  condition 
subsequent.  Finlay  et  at.  v.  Ktng^s  Lesseej  3 
Peters,  377. 

23.  It  is  certainly  well  settled,  that  there  are 
no  technical  appropriate  words  M'hich  always 
determine  whether  a  demise  be  on  condition 
precedent  or  subsequent.  The  same  words  have 
Deen  determined  differently,  and  the  question  is 
always  a  question  of  intention.  If  the  language 
of  the  particular  clause,  or  of  the  whole  will, 


shows  that  the  act  upon  which  the  estate  de- 
pends must  be  performed  before  the  estate  can 
vest,  the  condition  of  course  is  precedent,  and 
unless  it  is  performed  the  devisee  can  take  no* 
thing.  If,  on  the  contrary^  the  act  does  not  ne- 
cessarily precede  the  vesting  of  the  estate,  bat 
mav  accompany  or  follow  it;  if  this  is  to  be 
collected  from  the  whole  will,  the  condition  is 
subsequent.    Ibid.  374. 

24.  It  is  a  general  rule,  that  a  devise  in  words 
of  the  present  time,  as  ''  I  give  to  A  my  lands  in 
B,"  imports,  if  no  contrary  intent  appearB,  u 
immediate  interest,  which  vests  in  the  devisee 
on  the  death  of  the  testator.  It  is  also  a  general 
rule,  that  if  an  estate  be  given  on  a  oonditioa, 
for  tne  performance  of  which  no  time  is  limited, 
the  devisee  has  his  life  for  performance.  The 
result  of  these  two  principles  seems  to  be,  that 
a  devise  to  A,  on  condition  that  he  shall  marry 
B,  if  uncontrolled  by  other  words,  takes  effect 
immeduBitely,  and  the  devisee  perforoaa  the  cod- 
dition,  if  he  marry  B  at  any  time  daring  his 
life.    The  condition  is  subsequent.    Ibid.  376. 

25.  As  the  devise  in  the  will  to  William  King 
was  on  a  condition  subsequent,  it  may  be  con- 
strued so  far  as  respects  the  time  of  taking  the 
possession,  as  if  it  had  been  unconditional.  The 
condition  opposes  no  obstacle  to  his  immediate 
possession,  if  the  intent  of  the  testator  shall  re- 
quire that  construction.    Ibid.  378. 

26.  The  introductory  clause  in  the  will  state^ 
"  I,  William  King,  have  thought  proper  to  make 
and  ordain  this  to  be  my  last  will  and  testameot, 
leaving  and  bequeathing  my  worldly  estate  is 
the  manner  following."  T^se  words  are  ear 
titled  to  considerable  influence  in  a  question  of 
doubtful  intent,  in  a  case  where  the  whole  pio- 
pertv  is  given,  and  the  question  arises  between 
the  heir  and  devisee  respecting  the  interest  de^ 
vised.  The  words  of  the  particular  clanse  ako 
carrv  the  whole  estate  from  the  heir,  bat  they 
&x  tne  death  of  the  testator's  wife  as  the  time 
when  the  devisee  shall  be  entitled  to  posseasioo. 
They  are  "  in  case  of  having  no  children,  I  then 
leave  and  bequeath  all  my  real  estate,  at  the 
death  of  my  wife,  to  William  King^  son  of  bis- 
ther  James  King."  The  whole  estate  is  devised 
to  William  King,  but  the  possession  of  that  pait 
of  it  which  is  given  to  tne  wife,  or  others,  for 
life,  is  postponed  until  after  her  death.    Ibid. 

27.  if  a  deed  for  lands  is  to  be  made  void  by 
the  happening  of  a  subsequent  condition,  ^ 
performance  of  which  is  impossible  at  the  time 
the  deed  is  made,  the  condition  only  is  void,  and 
the  estate  of  the  grantee  becomes  abaohite 
Hughes  et  o/.  v.  Edward^s  et  tix.,  9  Wheat.  489; 
5  Cbnd.  Rep.  648. 

28.  R.  B.  being  seised  of  lands  in  Marvlaod, 
executed  three  instruments  of  writing,  each  pur- 
porting to  be  his  will.  The  first,  dated  October 
31,  1789,  gave  his  whole  estate,  after  pecnniaiy 
legacies  to  his  other  nephews  and  nieoee,  to  htf 
nephew  J.  T.  M.  The  second,  dated  July  U^ 
1800,  gives  his  whole  real  estate  to  J.  f.M. 
during  his  life,  and  after  his  death  to  his  ekkit 
son  A.  in  tail ;  on  condition  of  his  changing  hii 
name  to  A.  Barnes ;  with  remainder  to  the  heiif 
of  his  nephew  J.  T.  M.,  lawfully  begotten,  Ibc 
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ftrer,  on  their  changing  their  surname  to  Barnes. 
The  third;  without  date,  but  proved  to  have  been 
executed  subsequently  to  the  others,  probably 
in  1803,  after  some  small  bequests,  proceeded : 
''Igiye  the  whole  of  my  proj^erty.  after  comply- 
ing with  what  I  have  mentioned,  to  the  male 
heirs  of  my  nephew  J.  T.  M.,  lawfully  begotten, 
for  erer,  agreeably  to  the  law  of  England,  which 
was  the  law  of  our  state  before  the  revolution ; 
that  ip,  the  oldest  male  heir  to  take  all,  on  the 
following  terms :  that  the  name  of  the  one  that 
may  have  right,  at  the  age  of  twenty-one,  with 
his  consent,  be  changed  to  A.  Barnes^  by  an  act 
of  pablic  authority,  of  the  state,  without  any 
name  added,  togetner  with  his  taking  an  oath, 
before  he  has  possession,  before  a  magistrate  or 
St.  Mary's  county,  and  have  it  recorded  in  the 
office  of  the  xslerk  of  the  county,  that  he  will  not 
make  any  change  during  his  life,  in  this  my  will, 
relative  to  my  real  property ;  and  on  his  refusing 
to  comply  with  the  abovementioned  terms,  to  the 
next  male  heir,  on  the  aborementioned  terms; 
and  80  00,  to  all  the  male  heirs  of  my  nephew 
J.  T.  M.,  as  may  be  on  the  same  terms :  and  all 
of  them  refusing  to  comply  in  a  reasonable  time 
after  they  have  arrived  at  the  age  of  twenty-one, 
say  not  exee^Ing  twelve  months,  if  in  that  time 
it  can  be  done,  so  that  no  act  of  intention  to  de- 
feat my  will  shall  be  allowed  of;  and  on  their 
refosing  to  comply  with  the  terms  abovemen- 
tioned,  if  any  such  person  may  be  then,  to  the 
son  of  my  late  nephew  J.  T.  M.  named  A.  T.  M. 
on  the  abovementioned  terms,  and  on  his  refusal, 
to  his  brother  J.  T.  M. ;  and  on  his  refusing  to 
comply  with  the  abovementioned  terms,  to  the 
heirs  male  of  my  nephew  A.  B.  T.  M.,  lawfully 
begotten,  on  the  abovementioned  terms ;  and  on 
their  refusal,  to  the  male  heirs  of  my  niece,  Mrs. 
Chichester,  lawfully  begotten,  on  their  comply- 
ing with  the  abovementioned  terms;  and  on 
their  refusal,  to  the  daughter  of  my  nephew,  J. 
T.  M.,  named  Mary ;  and  so  on  to  any  daughter 
he  may  have  or  has."  The  testator  then  appoints 
J.  T.  M.  his  sole  executor,  with  a  salary  of  six- 
teen hundred  dollars  per  annum  for  his  life,  and 
adds,  "  my  will  is  that  he  shall  keep  the  whole 
of  my  property  in  his  i>ossession  during  his  life." 
He  then  empowered  his  executor  to  manage  the 
estate  at  his  discretion ;  to  employ  asents  and 
pay  them  such  salaries  as  he  shall  think  proper; 
to  repair  the  houses  and  build  others  as  he  may 
think  necessary;   to  reside  at  his  plantations* 
and  to  use  the  produce  for  his  support;  ana 
adds,  "after  which  to  be  the  property  of  the 
person  that  may  have  a  right  to  it  as  abiovemen- 
tioned :"  Heldj  by  the  supreme  court,  that  the 
conditions  annexed  to  the  estate  devised  to  the 
oldest  male  heir  of  J.  T.  M.  were  subsequent 
and  not  precedent :  and  that  consequently  the 
contingency  on  which  the  devise  was  to  take 
effect,  was  not  too  remote,  the  estate  vesting  on 
the  death  of  J.  T.  M.  to  be  divested  on  the  non- 
performance of  the  condition.     Taylor  et  d,  v. 
mason,  9  Wheat.  325 ;  6  Cond.  Rep.  595. 

29.  One  of  the  fundamental  rules  of  an  insu- 
rance company  insuring  against  loss  by  fire,  pro- 
vided that  any  person  insured,  sustaining  a  loss 
bySjCf  '^ahall,  as  soon  as  possible  thereafter, 


deliver  in  as  particular  an  account  of  their  loss 
or  damage,  signed  with  their  own  hands,  as  the 
nature  of  the  case  will  admit  of,  ana  make 
proof,"  &c.;  "and  shall  procure  a  certificate, 
under  the  hand  of  a  magistrate,"  &c.,  "  not  con- 
cerned in  such  loss,"  &c.,  "  importing  that  they 
are  acquainted  with  the  character  and  circum- 
stances of  the  person  insured,"  &c.,  "and  until 
such  affidavit  and  certificate  are  produced,  the 
loss  claimed  shall  not  be  payable,"  &c. :  Heldj 
by  the  supreme  court,  that  the  words  "as  soon 
as  possible,"  cannot  be  drawn  down  to  fix  the 
construction  of  the  clause  respecting  the  certifi- 
cate. The  true  intent  and  meaning  of  it  is,  that 
the  certificate  must  be  procured  within  a  reason- 
able time  after  the  loss :  it  would  be  a  most  in- 
convenient course  to  adopt  a  different  constroc- 
tion  not  required  by  the  terms  of  the  clause,  or 
the  context ;  as  it  would  make  the  material  in- 
quiry, not  the  production  of  the  certificate,  but 
the  possible  diligence  in  proving  it.  The  assured 
is  not  entitled  to  receive  or  sue  for  the  loss,  until 
the  certificate  is  obtained ;  for  it  is  a  condition 
precedent  to  his  right  of  action.  The  language 
IS,  and  until  such  affidavit  and  certificate  are 
produced,  the  loss  claimed  shall  not  be  payable: 
and  besiaes,  in  the  body  of  the  policy,  it  is  ex- 
pressly provided:  "such  loss  and  damage  as 
the  assured  shall  be  entitled  to  receive,  by  vir- 
tue of  the  policy,  shall  be  paid  within  sixty  days 
aftef  notice,  and  proof  thereof  be  made  by  the 
assured,  in  conformity  to  the  conditions  of  the 
company,  subjoined  to  the  policy ;"  so  that  it  is 
manifest  that  the  assured  could  not  be  entitled 
to  maintain  any  action  until  he  had  furnished  all 
the  preliminary  proofs :  so  that  the  delay  is  not 
injurious  to  the  company,  but  solely  to  the  as- 
sured, by  depriving  him  of  his  right  to  judgement 
until  it  is  procured.  The  Columbia  Ins.  Co.  of 
Alexandria  v.  Lawrence  if  Poindexterj  10  Peters, 
507. 

30.  In  a  former  action  a^tnst  the  same  com- 
pany, by  the  same  plaintiff,  on  the  same  policy 
of  insurance,  "a  certificate,"  intended  to  be  a 
compliance  with  the  9th  fundamental  article  in 
the  policy,  was  left  with  the  insurance  company 
by  the  assured,  and  no  objection  was  made  to  it 
at  the  time  it  was  delivered,  or  until  after  suit 
brought  on  the  policy,  and  the  case  was  on  trial 
before  a  jury.  Upon  a  writ  of  error,  the  judg- 
ment of  the  circuit  court  was  reversed^  for  error 
in  the  instructions  mven  by  the  circuit  court  to 
the  jury,  on  the  triah  The  plaintiffs,  on  the  man- 
date of  tne  supreme  court  ordering  a  venire  facias 
de  novo  coming  into  the  circuit  court,  disconti- 
nued the  suit.  They  immediately  procured  and 
presented  to  the  insurance  company  another  cer- 
tificate, in  precise  conformity  with  the  require- 
ments of  the  article.  The  court  were  of  opinion, 
that,  under  all  these  facts  and  circumstances,  the 
non-production  of  the  certificate  at  an  earlier 
period,  was  fully  accounted  for^  and  that  the  pro 
per  certificate  was  procured  within  a  reasonable 
time.  The  first  certificate  was  procured  shortly 
after-  the  loss,  and  presented  to  the  company, 
which  then  made  no  objection  to  it.  The  objec- 
tion to  it  was  first  taken  at  the  trial  in  the  circuit 
court  in  the  former  suit.    The  court  were  then 
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of  opinion  that  the  preyious  conduct  of  the  coip- 
pany  amounted  to  evidence  proper  to  be  left  to 
a  jury,  of  a  waiver  of  any  objection  to  the  certi- 
ficate. The  court  reversed  the  judgnnent  on  that 
point ;  and,  almost  contemporaneously  with  the 
annunciation  of  that  decision,  the  new  certificate 
was  obtained.  The  non-proauction,  then,  of  the 
proper  certificate,  was  occasioned,  not  by  any 
aches  properly  imputable  to  the  party,  but  by 
the  omission  of  the  company  to  ffive  notice  of 
the  fact,  and  of  the  mistaken  confidence  placed 
by  the  party  in  the  company  itself.    Ibid, 
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CONFISCATION  AND  SEQUESTRATION. 

1.  By  the  confiscation  act  of  Creoigia,  a  debt 
due  to  the  plaintifi^.  on  bond,  by  a  citiseen  of  the 
state  of  Georgia,  nad  become  forfeited  to  the 
state,  he  having  been  attainted  by  aa  act  of  the 
legislature  of  that  state,  for  adhering  to  the  Bh- 
tisn  cause  in  the  war  of  the  Revolution.  la  a 
suit  instituted  by  him  for  the  debt,  upon  the  acl 
of  the  legislature  beins  pleaded  in  bar  by  the 
obligor,  he  replied  that  Die  acta  of  the  legislature 
were  contrary  to  the  constitution  of  that  state, 
and  void.  Held^  by  the  supreme  court,  that  the 
confiscation  acts  of  Georgia  were  valid.  B<M 
Cooper  V.  Telfair,  4  DalL  14^  1  Cond.  Rep.  211. 

2.  The  power  of  confiscation  and  banisluitent 
does  not  belong  to  the  judicial  authority,  whose 
process  could  not  reach  ofibnders;  and  yet  it  is 
a  power  that  grows  out  of  the  very  nature  of  the 
social  compact,  which  must  reside  somewhere; 
and  which  is  so  inherent  in  the  legislature,  that 
it  cannot  be  divested,  or  transferred,  without  an 
express  provision  of  the  constitution.    Ibid, 

3.  A  debt  being  sequestrated  in  time  of  war, 
the  right  to  it  is  not  divested,  but  is  only  sus- 
pended until  the  restoration  of  peace.  The  State 
of  Georgia  v.  Brailsford,  3  Dall.  1 ;  1  Cond.  Rep«  8. 

4.  The  act  of  congress  confiscating  the  estate 
of  a  mortga^r,  is  no  bar  to  the  claim  of  a  mort- 
gagee, a  Bntish  merchant,  whose  debt  was  se- 
questered during  the  ivar  between  the  United 
States  and  Great  Britain.  Higginson  v.  Hem,  4 
Cranch,  415;  4  Cond.  Rep.  165« 

5.  By  the  confiscation  acts  of  Maryland,  the 
equitable  interests  of  British  subjects  were  con- 
fiscated, without  office  found,  or  entry,  or  other 
act  done ;  although  such  equitable  interests  were 
not  dif«covered  until  long  after  the  peace  with 
Great  Britain.  Smith  v.  The  StaU  of  Maryland, 
6  Cranch,  286 ;  2  Cond.  Rep.  377. 

6.  By  the  law  of  nations,  and  by  the  common 
law,  the  sovereign  of  a  nation  may  lawfully  con- 
fiscate the  debts  of  an  enemy  during  war,  or  by 
way  of  reprisal.  The  Emulous,  I  Gallis.  C.  C. 
R.  563. 

7.  In  respect  to  the  goods  of  an  enemy,  found 
within  the  dominions  of  a  belligerent  power,  the 
right  of  confiscation  is  clear.    Ibid. 

8.  Enemy's  debts,  so  far  as  consists  in  barring 
the  creditor,  and  compelling  payment  from  the 
debts  for  the  use  of  the  public,  can  be  confis- 
cated.  Hamilton  v.  Ee^on,  N.  Carolina  Cases,  79. 

9.  The  act  of  the  legislature  of  Virginia,  of , 


1799^  entitled  <<ao  set  oeBeenimg-eadmisMi 
forfeitures  from  British  snbjeots^"  aiKi  under 
which  a  debtor  to  aeubjeot  of  Great  Britain,  had. 
in  con(6rroity  to  the  provision  of  tlie  j|a«p,  paid 
into  the  loan-offioe  of  the  state  a  poilien  et  the 
debt  due  by  him,  did  not  opeiate  topiotect  the 
debtor  from  a  suit  for  such  debt,  after  the  treaty 
of  peace  of  1783.  The  statute  of  Viigtoia,  if  it 
was  valid,  and  the  legislature  eould  fjass  sack  a 
law,  was  annulled  b^  the  iouitfa  affioie  of  the 
treaty;  and  under  this  article  soits  for  debts  m 
due,  might  be  maintained,  the  provisions  of  the 
Virginia  law  notwithstamiing.  Wear^M  AUn, 
V.  Hj^an  €t  d^  3  DalL  199 ;  1  Cond.  Rep.  99. 

10.  An  injunction  was  granted  by  the  soprene 
oourt  on  the  af^ieation  of  the  stale  of  Geom| 
to  stay  money  in  the  hands  of  tbe  marshal  oc 
the  state  of  Georgia^  which  was  claimed  by  that 
state  under  hot  confiscation  aet,  for  theparaois 
of  having  the  claim  decided  at  law.  The  Sttte 
of  Qeorpa  v.  Brwkfmdj  2  DaU.  409;  1  Good 
Rep*  3. 


CONFLICT  OF  LAWS. 

1.  Where  a  suit  waa  bronght  for  a  bahmcs  of 
account,  for  advances  made  at  Bosfon,  vpoa 
goods  consigned  to  the  plaintiffs  at  Trieste,  and 
sold  bv  them  at  a  great  loss,  it  was  held,  tbst 
the  balance  was  not  payable  at  Trieste^  bat  tt 
BMton,  and,  therefore,  the  balanee  was  to  bo 
estimated  in  damages  at  the  par,  and  not  at  the 
rate  of  exchange.  Qraanit  ▼.  HeaUtf,  3  Sumnei'i 
C.  C.  R.  623. 

2.  Where  a  balance  is  due  on  account,  pay- 
able in  a  foreign  country,  the  creditor,  if  he  soei 
for  the  same  in  another  country,  is  entitled  lo  bo 

Eaid  at  the  rate  of  eichange.    In  other  voidS) 
e  is  entitled  to  have  the  money  r^laoed,  vbers 
it  was  agreed  to  be  paid.    Ibia, 

3.  Semble :  That  there  is  no  differenoe  betveen 
bills  of  exchange  and  other  contracta  for  poj- 
ment  of  money  in  a  foreign  country,  as  to  ihe 
right  to  damages  to  replace  the  monev  where  it 
was  payable,  except  that  the  usage  ot  tiade  bts 
fixed  the  rate  of  damages.    Ibid. 

4.  Semble :  That  the  advances  ought  to  bo 
deemed  reimbursable  at  the  pUioe  where  they 
are  made,  and  sales  of  goods  accounted  for  at 
that  place,  where  they  are  made,  or  autboiisod 
to  be  made.     Ibid. 


CONGRESS. 

1.  Congress  had  power,  before  the 
of  the  articles  of  confederation,  to 
courts  of  appeal  for  all  prize  causes;  and  the 
decision  of  tne  court  of  appeals  is  final  agaio^ 
all  proceedings  in  courts  of  admiralty  erected 
by  or  under  the  authority  of  the  separate  states 
of  the  Union.  PenhaUow  et  td.  v.  DoaaeU  M 
ministrators,  3  Dall.  54;  1  Cond.  Rep.  21. 

2.  It  has  been  truly  said,  that  under  a 
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tmkm  oonferring  specific  powers,  the  power  of 
pvKig  priority  mast  be  granted,  or  it  cannot  be 
exerted.  The  power  of  consress  to  give  the 
priority  to  debts  due  to  the  United  States,  is 
darned  under  the  aothority  to  make  all  laws 
which  ehall  be  necessary  and  proper  to  carr^ 
into  execution  the  powers  vested  by  the  coasti- 
(ation  in  the  government  of  the  United  States^  or 
in  aoy  department  or  officer  thereof.  Untied 
Stales  T.  risher  et  oZ.,  Assignees  of  Bligkif  2 
Cranch,  358;  1  Cond.  Rep.  421. 

3.  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means 
which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  constitution.    Ikid, 

4.  Every  act  of  the  legislature  repugnant  to 
the  constitution  of  the  United  States,  is  ipso  facto 
Toid,  and  it  is  the  duty  of  the  suprepae  court  to 
declare  it  so.  Vanhom^s  Lessee  v.  DorancSj  C.  C. 
of  Pennsylvania,  2  Dall.  304. 

5.  The  powers  granted  to  congresaare  not  ez- 
dmte  of  similar  powers  existing  in  the  states, 
uiless  where  the  constitution  has  expressly,  in 
tenns,  given  an  exclusive  power  to  congress,  or 
the  exercise  of  a  like  power  is  prohibited  to  the 
states,  or  there  is  a  direct  repuf;nancy  or  incom- 
patibility in  the  exercise  of  it  by  the^  states. 
Houston  f.Mocre.  6  Wheat.  1:  4  Cond.  Rep. 
589. 

6.  The  example  of  the  first  class  is  to  be  found 
in  the  exclusive  legislation  delegated  to  congress, 
over  places  purchased  by  the  consent  of  the 
legislature  of  the  state,  in  which  the  same  shall 
bC}  for  forts,  arsenals,  dock-yards,  &c. ,  of  the 
second  class,  of  the  prohibition  of  a  state  to  coin 
money  or  emit  bills  of  credit  y  of  the  third  class, 
the  power  to  establish  a  uniform  rule  of  natura- 
lization, and  the  delegation  of  admiralty  and 
maritime  jurisdiction.     Ibid, 

7.  In  all  other  classes  of  cases,  the  states  re* 
tain  concurrent  authority  with  corigress.    Ibid. 

8.  But  in  cases  of  concurrent  autnority,  where 
the  laws  of  the  states  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  subject, 
those  of  the  Union,  being  the  supreme  law  of 
the  land,  are  of  paramount  authority ;  and  the 
Ftate  laws  so  far,  and  so  far  only,  as  such  incom- 
patibility exists,  must  necessarily  yield.    Ibid. 

9.  There  is  nothing  in  the  constitution  of  the 
Unite'!  States,  which  prohibits  congress  to  pass 
laws  violating  the  obligation  of  contracts,  al- 
though such  power  is  denied  to  the  states.  Evans 
V.  Eaton,  Peters'  C.  C.  R.  322. 

10.  The  laws  of  congress  made  in  pursuance 
of  the  constitution  of  the  United  States  are  the 
supreme  laws  of  the  land,  any  thing  in  the  con- 
stirutinn  or  laws  of  any  state  notwithstanding. 
The  U.  S.  V.  John  Hart,  Peters'  C.  C.  R.  390. 

11.  An  act  of  congress  repugnant  to  the  con- 
stitution, cannot  become  the  Taw  of  the  land. 
Marbury  v.  Madison,  1  Crancli,  137;  1  Cond.  Rep. 
267. 

12.  An  act  of  congress  cannot  invest  the  su- 
preme court  with  an  authority  not  warranted  by 
the  constitation.    Ibid, 

13.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in 


courts  ordained  and  eotablished  by  itself.  Mar* 
tin  V.  HwnUrh  Lessee,  1  Wheat.  304 ;  3  Cond. 
Rep.  576. 

14.  The  power  of  naturalization  is  exclusively 
in  congress.  Chirac  v.  Chirac,  2  Wheat.  25^;  4 
Cond.  Rep.  111. 

15.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to 
the  exercise  of  the  admiralty  and  maritime  ju- 
risdiction, granted  in  the  constitution  to  the 
United  States ;  but  the  general  jurisdiction,  sub- 
ject to  this  grant^  adheres  to  the  territory  as  a 
portion  of  sovereignty  not  yet  given  away,  and 
the  residuary  powers  of  legislation  still  remain 
in  the  states.  The  United  States  v.  Sevan,  3 
Wheat.  336;  4  Cond.  Rep.  275. 

16.  Congress  has  power  to  provide  for  the 
punishment  of  offences  committed  by  persons 
serving  on  board  a  ship  of  war  of  the  United 
States,  wherever  that  ship  nmy  be ;  but  congress 
has  not  exercised  that  power  in  the  case  of  a 
ship  lying  in  the  waters  of  the  United  States. 
Ibid. 

17.  The  mere  grant  of  a  power  to  congress 
does  not  imply  a  prohibition  on  the  states  to  ex* 
ereise  the  same  power.  Sturges  v.  Crowninshield, 
4  Wheat.  122 ;  4  Cond.  Rep.  409. 

18.  Whenever  the  terms  in  which  a  power  is 
granted  to  congress,  require  that  it  should  be 
exercised  exclusively  by  congress ;  the  subject 
is  as  completely  taken  from  the  state  legislatures 
as  if  they  had  been  expressly  forbidden  to  act 
upon  it.    Ibid. 

19.  Congress  has  power  to  incorporate  a  bank. 
MCulloch  V.  StaU  of  Maryland,  4  Wheat.  316 ;  4 
Cond.  Rep.  466. 

20.  The  act  of  congress  of  March  3d,  1819, 
ch.  76.  sec.  35,  referring  to  the  law  of  nations 
for  a  aefinition  of  the  crime  of  piracy,  is  a  con- 
stitutional exercise  of  the  power  of  congress  to 
define  that  crime.  United  States  v.  Smithy  5 
Wheat.  153 ;  4  Cond.  Rep.  619. 

21.  Congress  has  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken  by  the  constitu- 
tion. Loughborough  v.  Blake,  5  Wheat.  317;  4 
Cond^  Rep.  660. 

22.  The  power  of  congress,  to  levy  and  collect 
taxes,  duties,  imposts,  and  excise,  is  co-extensivo 
with  the  territory  of  the  United  States.    Ibid. 

23.  The  power  of  congress  to  exercise  exclu- 
sive legislation,  in  all  cases  whatsoever,  within 
the  District  of  Columbia,  includes  the  power  of 
taxing  it.    Ibid. 

24.  Congress  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States ;  and  the  states  have 
no  authority  to  control  those  proceedings,  except 
so  far  as  the  state  process  acts  are  adopted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  congress.  Wayman  v. 
Southard,  10  Wheat.  1;  6  Cond.  Rep.  1. 

25.  The  authority  of  congress  to  lay  and  col- 
lect taxes,  does  not  interfere  with  the  power  of 
the  states  to  tax  for  the  sup[)ort  of  their  own  go- 
vernments ;  nor  is  the  exercise  of  that  power  by 
the  states,  an  exercise  of  any  portion  of  the 
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power  that  is  granted  to  the  United  Statefi.  Crt6- 
Ions  V.  Ogdenj  9  Wheat.  1;  5  Cond.  Rep.  562. 

26.  Although  congress  cannot  enable  a  state 
to  legislate,  it  may  adopt  the  provisions  of  a  state 
law  on  any  subject,    ibid. 

27.  The  power  granted  to  congress  by  the  con- 
stitution, "to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcy  throughout  the  United  States," 
does  not  exclude  the  right  of  the  states  to  legis- 
late on  the  same  subject,  except  when  the  power 
is  actually  exercised  by  congress,  and  the  state 
laws  conflict  with  those  of  congress.  Ogden  v. 
Saunders,  12  Wheat.  213;  6  Cond.  Rep.  523. 

28.  An  act  of  congress,  laying  an  embargo  for 
an  indefinite  period  of  time,  is  constitutional  and 
valid.  United  States  v.  The  WiUiam,  District  Court 
of  the  U.  S.  of  Massachusetts  District,  2  Hall's 
Am.  Law  Journ.  255. 

29.  In  an  action  of  trespass  for  assault  and 
battery,  and  false  imprisonment,  the  defendant 
pleadea  that  a  congress  was  held  and  sitting 
durinc  the  period  of  the  trespass  complained  of; 
that  the  house  of  representatives  had  resolved, 
that  the  plaintiff  hail  been  guilty'of  a  breach  ot 
the  privilege  of  the  house,  and  of  a  high  con- 
tempt of  the  dignity  and  authority  of  the  same ; 
and  had  ordered  that  the  speaker  should  issue 
his  warrant  to  the  sergeant-at-arms,  commanding 
him  to  take  the  plaintiff  into  custody,  wherever 
to  be  found,  and  to  have  him  before  the  house  to 
answer  to  the  said  charges ;  and  that  the  speaker 
did,  accordingly^  issue  such  a  warrant,  reciting 
the  said  resolution  and  order,  and  commanding 
the  sergeant-at-arms  to  take  the  plaintiff  into 
custody,  &c.,  and  delivered  the  said  warrant  to 
the  defendant,  the  sergeant-at-arms.  By  virtue 
of  which  warrant   the  defendant  arrested  the 

Elaintiff,  and  conveyed  him  to  the  bar  of  the 
ouse.  where  he  was  heard  in  his  defence, 
touching  the  matter  of  the  said  charge ;  and  the 
examination  being  adjourned  from  day  to  day, 
and  the  house  having  ordered  the  plaintiff  to  be 
detained  in  custody,  he  was  accordingly  detained 
by  the  defendant,  until  he  was  finally  adjudged 
to  be  guilty,  and  convicted  of  the  charge  afore- 
said, and  ordered  to  be  forthwith  brought  to  the 
bar,  and  reprimanded  by  the  speaker,  and  then 
discharged  from  custody;  and  after  being  thus 
reprimanded,  was  actually  discharged  from  the 
arrest  and  custody  aforesaid :  Held,  that  the  mat- 
ters set  forth  in  the  plea  amounted  to  a  legal  jus- 
tification. Anderson  v.  Dunn,  6  Wheat.  204 ;  5 
Cond.  Rep.  66. 

30.  The  house  of  representatives  of  the  United 
States  has  authority  to  punish  for  contempt  per- 
sons not  members  of  the  body.  This  power  is 
necessarily  implied,  and  extends  to  the  impris- 
onment of  the  party.    Ibid, 

31.  The  imprisonment,  under  an  order  of  the 
house  of  representatives,  must,  at  all  events,  ter- 
minate with  the  adjournment  or  periodical  dis- 
solution of  the  house.  The  process  issued  by 
the  house  in  such  a  case,  may  be  executed  any 
where  within  the  United  States.    Ibid, 

32.  Congress,  when  legislating  for  the  District 
of  Columbia,  under  the  8th  section  of  the  1st 
article  of  the  constitution,  is  still  the  legislature 


of  the  Union ;  and  its  acts  are  laws  of  the  United 
States.  Cohens  v.  Virginia,  6  Wheat.  264,  424; 
6  Cond.  Rep.  90. 

33.  A  legislative  declaration,  that  a  foreign 
edict  is  repugnant  to  the  law  of  nations,  and  a 
violation  of  the  neutral  rights  of  the  United 
States,  does  not  annul  the  sentences  of  foreign 
tribunals  founded  upon  such  edict.  Williams  d 
al.  V.  Armroyd,  7  Cranch,  423 ;  2  Cond.  Rep. 
556. 

34.  Congress  is  competent  to  make  such  de- 
claration, and  competent  to  limit  its  operation, 
or  to  give  it  effect  by  such  means  as  its  own 
wisdom  may  suggest.  And  had  congress  de- 
clared, that  all  sentences  pronounced  under  such 
edict,  shall  be  considered  as  void,  and  incapable 
of  changing  the  property  it  professes  to  con- 
demn, the  courts  of  the  United  States  would 
give  effect  to  such  legislative  declaration,  by  re- 
cognising the  title  of  the  original  owner.  But 
until  congress  does  declare  void  such  sentences 
of  condemnation,  they  retain  the  obligatory  effect 
common  to  all  sentences,  whether  erroneous  or 
otherwise,  that  of  binding  the  property  on  which 
they  act.    Ibid. 

35..  Congress  have  a  constitntional  right  to 
enlist  minors  in  the  navy  or  army,  without  the 
consent  of  their  parents.  United  Stales  v.  Bain" 
bridge,  1  Mason's  C.  C.  R.  71. 

36.  The  act  of  the  assembly  of  the  state  of 
Delaware,  by  which  the  construction  of  a  dam 
erected  by  tne  plaintiffs  was  authorized,  shows 
plainly  that  this  i^  one  of  those  many  creeks 
passing  through  a  deep  level  marsh,  adjoining 
the  Delaware,  up  which  the  tide  flows  for  some 
distance.  The  value  of  the  property  on  its 
banks,  must  be  enhanced  by  excluuing  the  wa- 
ter from  the  marsh,  and  the  health  of  the  inha- 
bitants probably  improved .  Measures  calculated 
to  produce  these  objects,  provided  they  do  not 
come  in  collision  with  the  powers  of  the  gene- 
ral government,  are,  undoubtedly,  within  those 
which  are  reserved  to  the  states.  The  measure 
authorized  by  this  act  stops  a  navigable  creek, 
and  must  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it.  Bot 
this  abridgement,  unless  it  comes  in  conflict 
with  the  constitution,  or  a  law  of  the  United 
States,  is  an  affair  between  the  government  of 
Delaware  and  its  citizens,  of  which  the  supreme 
court  can  take  no  cognizance.  If  congress  had 
passed  any  act,  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  whicn  was,  to 
control  state  legislation  over  these  small  naviga- 
ble creeks,  into  which  the  tide  ebbs  and  flows, 
and  which  abound  throughout  the  lower  country 
of  the  middle  and  southern  states,  the  supreme 
court  would  feel  not  much  difficulty  in  saying; 
that  a  state  law,  coming  in  conflict  with  sui^ 
act,  would  be  void.  But  congress  has  passed  no 
such  act.  The  repugnancy  of  the  law  of  Dela- 
ware is  placed  entirely  on  its  repugnancy  to  the 
law  to  regulate  commerce  with  foreign  nation5, 
and  among  the  several  states;  a  power  which 
has  not  been  so  exercised  as  to  affect  this  ques- 
tion. Wilson  V.  The  Black  Bird  Creek  ibni 
Company,  4  Peters,  251. 
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CONQUEST. 

1.  By  the  ronqaest  and  occupation  of  Castine. 
that  territory  paMed  under  the  allegiance  ana 
fovereigntj  of  the  British.  The  sovereignty  of 
the  United  States  over  the  territory  waS|  of 
ooarse,  widpended,  and  the  laws  of  tne  United 
States  could  no  longer  be  rightfully  enforced,  or 
be  obligatory  upon  the  inhabitants  who  remained 
and  submitted  to  the  conqueror.  Castine,  there* 
fore,  oould  not  be  deemed  a  port  of  the  United 
States*  for  its  sovereignty  no  longer  extended 
over  tae  place.  Nor,  on  the  other  hand,  could 
it  be  deemed  a  port  within  the  dominions  of 
Great  Britain,  for  it  had  not.  nermanently  passed 
under  her  sovereign ty.  The  United  States  v.  ITay- 
mrdj  2  Gallia.  C.  C.  R.  485. 

2.  In  cases  of  the  conquest  of  a  nation  by  an- 
other in  war,  it  is  very  unusual  for  the  conqueror 
to  do  more  than  to  displace  the  aovereign  and 
assame  domin  ion  over  the  country.  The  modem 
uage  of  nations,  which  has  become  a  law,  would 
be  viobited  j  that  sense  of  justice  and  of  right, 
which  is  acknowledged  and  felt  by  the  wnole 
civilized  world,  would  be  outraged,  if  private 
property  should  be  generally  confiscated,  and 
private  rights  annulled,  as  on  a  change  in  the 
sovereignty  of  a  country.  The  people  change 
their  allegiance,  their  relation  to  their  ancient 
sovereign  is  dissolved ;  but  their  relations  to  each 
other,  and  their  riff hts  of  property,  remain  undis- 
turbed. Tke  Untied  SuUes  v.  Perchemany  7  Pe- 
ters, 51. 

3.  By  a  conquest,  the  conqueror  acquires  no- 
thing but  a  temporary  ri^ht  of  possession  and 
government  over  the  territory  conquered,  until 
a  pacification  3  and  cannot,  in  the  mean  time, 
impair^  by  any  transfer,  the  rights  of  the  former 
Mvereign.  Clarke  v.  The  United  Statesj  3  Wash. 
C.C.R.  101. 

4.  A  territory,  conquered  by  an  enemy,  is  not 
to  be  considered  as  incorporated  into  the  domi- 
nions of  that  eneray,  without  a  renunciation  in  a 
treaty  of  peace,  or  a  long  and  permanent  posses- 
«on.  Until  such  incorporation,  it  is  still  entitled 
to  the  full  benefit  of  the  lawot  post  limine.  The 
United  Slates  v.  Haytoard.  2  Gallis.  C.  C.  R.  601. 

5.  Conq^uest  gives  a  title  to  the  conquered  ter- 
ritory, which  the  courts  of  the  conquered  cai)not 
deny,  whatever  the  private  and  speculative  opi- 
nions of  individuals  may  be,  respecting  the  ori- 
ginal iustice  of  the  claim  which  has  been  assert- 
ed. Johnson  v.  Mlntosh^  8  Wheat.  543  ]  6  Cond. 
Rep.  536. 

6.  The  title  by  conquest  is  acquired  and 
maintained  by  force.  The  conqueror  prescribes 
its  limits.  Huoianity,  however,  actins  on  public 
opinion,  has  establicuied  as  a  general  rule,  that 
the  conquered  shall  not  be  wantonly  oppresf«d, 
and  that  their  condition  shall  remain  as  eligible 
as  is  compatible  with  the  objects  of  the  conquest. 
Most  usually  they  are  incorporated  with  the  vic- 
torious nation,  and  become  subjects  or  citizens 
of  the  government  with  which  they  are  connect- 
ed. The  new  and  old  members  of  the  society 
jaingle  with  each  other ;  the  distinction  between 
nem  is  graduall^r  lost,  and  they  become  one 

^ople.   Where  this  incorporation  is  practicable, 
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hunuinity  demands,  and  a  wise  policy  requires, 
that  the  rights  of  the  conquered  to  property 
should  remain  unimpaired;  that  the  new  suh^ 
jects  should  be  governed  as  equitably  as  the  old; 
and  that  confidence  in  their  security  should  gnu 
dually  banish  the  painful  sense  of  their  beinff 
separated  from  their  ancient  connexions,  and 
united  by  force  to  strangers.  When  the  conquest 
is  complete,  and  the  conquered  inhabitants  can 
be  blended  with  the  inbnbitants,  or  safely  ^ 
vernedas  a  distinct  people,  public  opinion,  which 
not  even  the  conqueror  can  disregard,  imposes 
those  restraints  upon  him ;  and  he  cannot  neglect 
them,  without  injury  to  his  fame,  and  haxard  of 
his  jviwer.    IM, 

7.  Propriety  in,  and  dominion  over,  territory 
without  the  realm,  is  acquired  by  the  king  of 
England  bv  treaty,  conquest,  or  discovery.  If  it 
is  acquirea  by  treaty,  he  holds  it  subject  to  its 
stipulations  respecting  the  property  of  its  inhabit- 
ants, their  rights,  and  the  laws  by  which  they 
shall  be  govemea.  If  there  are  no  such  stipula- 
tions, the  law  and  usage  of  all  civilized  nations 
protect  the  rights  of  persons  and  property.  The 
laws  in  force  at  the  time  of  the  cession,  remain 
till  altered  by  the  new  sovereign.  He  may 
change  them  at  his  pleasure,  so  as  to  affect  the 
rights  which  are  prospective ;  but  it  would  be  a 
violation  of  the  first  principles  of  public  law,  to 
abrogate  those  which  then  existed  in  the  inha- 
bitants of  the  ceded  territory.  So  as  to  conquest, 
(8  Wheat.  589 :)  "X  country,  conquered  by  thi 
British  arm&  b^soroes  a  dominion  of  the  king, 
in  right  of  the  crown,  and  therefore  necessarily 
subject  to  the  legislature,  the  parliament  of 
Great  Britain."  The  conquered  inhabitants  be- 
come subjects,  when  once  received  under  the 
protection  of  tne  king ;  the  artides  of  capitula- 
tion by  which  it  is  surrendered,  and  of  peace  by 
which  it  is  ceded,  are  sacrea  and  inviolable. 
(Cowp.  208.)  "The  law  and  legislative  govern- 
ment of  every  government  equally  aflect  all 
persons  and  all  property  within  the  limits  thereof. 
Whoever  purchases,  buys,  or  sues  there,  puts 
himself  under  the  law  of  the  place.  An  Eng- 
lishman in  Ireland,  Minorca,  the  Isle  of  Man,  or 
the  Plantations,  has  no  privilege  distinct  from 
the  natives.  The  laws  oT  a  conquered  country 
continue  in  force  till  altered  by  the  conqueror, 
(2  Ves.  jr.  349 :)  and  the  power  of  legislation  is 
m  the  king,  subordinate  to  his  own  authority  in 
parliament.  He  cannot  make  a  change  of  laws 
contrary  to  fundamental  principles;  he  cannot 
exempt  an  inhabitant  from  that  particular  domi* 
nion,  as,  for  instance,  from  the  laws  of  trade,  or 
from  the  power  of  parliament,  or  give  him  privi- 
leges exclusive  of  nis  other  subjects."  Waddell 
V.  3fartin  et  al.j  C.  C.  of  New  Jersey.  Pftraphlet 
opinion  of  the  court,  delivered  by  Mr.  Justice 
Baldwin^  October  term,  1837,  page  40. 

8.  It  IS  left  by  the  constitution  to  the  king's 
authority,  to  grant  or  refuse  a  capitulation;  if 
he  refuses,  and  puts  all  the  inhabitants  to  the 
sword,  or  exterminates  them  all,  the  land  belongs 
to  him.  If  he  receives  the  inhabitants  under 
his  protection,  and  granlH  them  theftr  prcperty^ 
he  has  the  power  to  fix  such  terms  and  «onai* 
tions  as  he  thinks  proper.  (8  Wheat.  589,  S.  P.) 
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He  18  intrusted  with  the  treaty  of  peace;  he  may 
yield  up  his  conquest,  or  retain  it  on  such  termn 
as  he  thinks  proper.  These  powers  no  man  ever 
disputed ;  neither  has  it  ever  been  controverted 
that  the  king  might  change  part  or  the  whole  of 
the  law  or  political  form  of  government  of  a  con- 
quered dominion.     Ibid,  41. 

11.  An  acquisition  by  discovery,  is,  by  the 
usage  of  all  the  discovering  nations  of  Europe, 
put  on  the  same  footing  as  conquest^  as  to  the 
power  of  the  sovereign  of  the  nation  which 
makes  the  discovery.  He  has  the  propriety  and 
dominion  of  the  territory,  in  full  sovereignty, 
and  it  passes  from  sovereign  to  sovereign  by 
cession,  in  the  plenitude  of  original  right.  (8 
Wheat.'  574,  &c.,  2  Peters,  300,  301.)  This  prin- 
ciple has  been  adopted  in  the  United  States  to 
its  full  extent :  and  the  whole  county  was  first 
grante<i  by  the  l^ing,  as  by  right  of  conaoest, 
though  it  might  have  been  more  conformable  to 
historical  fact8,-io  consider  it  strictly  as  the  right 
by  discovery.  It  is,  however,  needless  to  exa- 
mine this  question,  after  the  lucid  and  able  re- 
view of  the  subject  by  the  supreme  court  of  the 
United  States,  in  Johnson  v.  Mcintosh.  (8  Wheat. 
574 — 604.)  It  must  be  received  as  the  establish- 
ed law,  that  the  king  had  the  same  power  over 
the  territory  held  by  him  on  this  continent,  as 
if  it  had  been  acquired  by  conquest.  The  opinion 
of  the  court  is  full  and  conclusive  to  this  noint : 
and  as  this  principle  is  the  foundation  of  all  the 
rights  of  property  and  government,  existing  be- 
fore the  revolution,  it  is  not  to  be  (juestioned^^  or 
the  reasons  of  its  adoption  examined.  It  has 
been  a  fundamental  law,  from  the  first  settle- 
ment of  the  British  colonies,  and  must  be  re- 
spected by  all  courts,  as  it  has  been  definitely 
settled  by  universal  consent  and  judicial  author- 
ity, that  the  rights  and  power  accruing  by  disco- 
very or  conquest,  are  identical  with  this  qualifi- 
cation, subject  only  to  Indian  occupancy  in  the 
nature  of  a  lease  for  years.  (8  Wheat.  577,  578, 
579,  588,  592,  603,  S.  P.  6  Cranch,  140.  9 
Peters,  745.)     Ibid,  42.  43. 

12.  Even  in  cases  ot  conquest,  the  conqueror 
does  no  more  than  replace  the  sovereign,  and 
assume  dominion  over  the  country.  "A  cession 
of  territory  is  never  understood  to  be  a  cession 
of  the  property  of  the  inhabitants.  The  king 
cedes  only  that  which  belongs  to  him ;  lands  he 
had  previously  granted,  were  not  his  to  cede. 
Neither  party  could  so  understand  the  Louisiana 
treaty.  Neither  party  could  consider  itself  as 
attempting  a  wrong  to  individuals,  condemned 
by  the  whole  civilized  world.  '  The  cession  of  a 
territory'  should  necessarily  be  understood  to 
pass  the  sovereignty  only,  and  not  to  interfere 
with  private  property."  No  construction  of  a 
treaty,  which  would  impair  that  security  to  pri- 
vate property,  which  the  laws  and  usa^s  of  na- 
tions would  without  express  stipulation  have 
conferred,  would  seem  to  be  admissible,  further 
than  its  positive  words  require.  "Without  it, 
the  title  of  individuals  would  remain  as  valid 
tinder  the  new  government  as  they  were  under 

I.e  old ;  and  those  titles,  at  least  so  far  as  they 
we?«  consummate,  might  be  asserted  in  the 


courts  of  the  United  States,  independeDtlyof  tkii 
article.''    Strotker  v.  Lueas^  12  Peten,  410« 


CONSIDERATION. 

1.  To  constitute  a  consideration  for  the  en- 
dorsement  of  a  promissory  note,  it  is  not  necewarjr 
that  a  benefit  should  accrue  to  the  promi89or;it 
is  sufficient  that  somethitie  valuable  flows  from 
the  promissee.  and  that  the  promise  is  the  in- 
ducement to  tne  transaction.  VioUtt  v.  PottM^ 
5  Cranch,  142;  2  Cond.  Rep.  214. 

2.  The  endorser  of  a  promissory  note,  vbo 
receives  no  value  for  his  endorsement  from  i 
subsequent  endorser  or  from  the  drawer,  cannot 
set  up  the  want  of^  consideration  received  bj 
himself:  he  will  not  be  permilled  to  nythat 
the  promise  is  made  without  consideration ;  l^ 
cause  money  paid  by  the  promissee  to  inotber 
is  as  valid  a  considemtion  as  if  paid  to  the  pro- 
missor  himself.  M^Dontdd  v.  MapvAtr^  3  Peien, 
474. 

3.  A  deed  made  upon  a  valuable  and  adeooate 
consideration,  which  is  actually  paid,  ana  the 
change  of  property  is  bona  fide,  or  soch  as  it 
purports  to  be,  cannot  be  considered  as  a  cob* 
veyance  to  defraud  creditors.  Wkeaton  v.  Sext9»'s 
Lessee^  4  Wheat.  503 ;  4  Cond.  Rep.  519. 

4.  A  release  being  once  regularly  exseoted 
and  delivered,  can  never  afterwards  be  aroided 
at  law,  by  a  failure  of  one  of  the  parties  to  per- 
form an  act,  in  consideration  of  which  the  re- 
lease was  given.  It  can  amount  only  to  a  breaek 
of  contract,  for  which  the  person  culpable  vill  be 
personally  liable  to  the  party  aggrieved.  Fii> 
simnums  et  d,  v.  Ogden  et  o/.,  7  Cranch,  3;  < 
Cond.  Rep.  395. 

5.  The  |Ayment  of  the  money  by  the  endorser 
after  protest,  is  a  good  consideration  for  an  as* 
sumpsit,  on  the  part  of  the  maker,  to  paytbe 
amount  of  the  notes  with  costs  of  protest.  Mor* 
gan  V.  Reintzelj  7  Cranch,  273;  2  Cond.  Rep* 
486. 

6.  Where  a  promissory  note  is  given  for  tl» 
purchase  of  re^  property,  the  failure  of  comi* 
deration,  through  detect  of  title,  most  be  total, 
to  constitute  a  good  defence  to  an  action  on  the 
note.  Greenleaf  v.  Cook,  2  Wheat.  13 ;  4  Cooi 
Rep.  7. 

7.  It  has  been  long  settled  that  a  proinitf 
made  in  consideration  of  an  act  which  ii  ^^' 
bidden  by  the  law,  is  void.  It  will  not  beqoes- 
tinned,  that  an  act  forbidden  by  the  constitotioB 
of  the  United  States,  which  ia  the  supreme  hv» 
is  against  law.  Craig  et  d,  v.  State  of  iHssotn, 
4  Peters,  431. 

8.  A  promissory  note  given  for  certificate 
issued  at  the  loan  ofiice  of  Chariton,  in  Misaos^^ 
payable  to  the  state  of  Missouri,  under  the  iA 
of  the  legislature  '^establishing  loan  office^'')* 
therefore  void.     Ibid. 

9.  A  contract  was  made  for  rebuilding  F«t 
Washington,  by  M.,  a  public  agent,  and  a  de 
puty  quartermaster-general,  with  B.,  in  the  pff* 
fits  of  which  M.  was  to  participate.  False  nie^ 
sures  of  the  work  were  attempted  to  be  ita^B» 
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tt  the  gOTerament,  the  socceae  of  which  was 
^ventM  by  the  vigilance  of  the  accounting 
ifficera  of  the  treanary.  A  bill  was  filed  to  com> 

Eil  in  alleged  partner  in  the  contract  to  account 
r  and  pay  to  one  of  the  partners  in  the  trans- 
icuon,  one^half  of  the  loss  soatained  in  the 
ciecation  of  the  contract.  By  the  supreme 
eoQrt: — To  state  such  a  case  is  to  decide  it. 
Public  morals,  public  justice,  and  the  well  esta- 
blidied  principles  of  all  judicial  tribunals,  aliVe 
forbid  the  interposition  of  courts  of  justice  to 
leod  their  aid  to  purposes  ]$lce  this.  To  enforce 
a  contract  which  began  with  the  corruption  of  a 
pttblio  officer,  and  progressed  in  the  practice  of 
Known  wilful  deception  in  its  execution,  can 
nerer  be  approved  or  sanctioned  by  any  court. 
Bttrtle  ▼.  Colemanj  4  Peters,  184. 

10.  The  law  leaves  the  parties  to  such  a  con- 
tract  as  it  found  them.  If  either  has  sustained 
a  loss  by  the  bad  faith  of  a  particeps  criminis. 
it  is  but  a  just  infliction  for  premeditated  and 
deeply  practised  fraud.  He  must  not  expect 
that  a  judicial  tribunal  will  degrade  itself  by  an 
exert ioo  of  its  powers  to  shift  the  loss  from  one 
to  the  other;  or  to  equalize  the  benefits  or  bur- 
dens, which  majr  have  resulted  from  the  viola- 
tion of  every  principle  of  morals  and  of  law. 
Ibid, 

11.  Although  the  consideration  of  a  promis- 
sory note  fail,  by  reason  of  the  failure  of  the 
payee  to  perform  his  part  of  the  agreement  upon 
which  it  was  given ;  yet  if  a  new^  agreement,  as 
a  substitute  for  the  old  one,  be  entered  into  be- 
tween the  original  parties  to  the  note,  this  failure 
of  the  original  consideration  creates  no  equity  in 
farour  of  the  maker  of  the  note  against  the  en- 
dorse, even  in  Virginia.  Young  v.  Grundy^  7 
Cranch,  548;  2  Cond.  Rep.  605. 

12.  Bills  of  exchange  and  negotiable  promis- 
sory notej^  are  distin^iished  from  all  other  parol 
:ontracts,  by  the  circumstance  that  they  are 
)rima  facie  evidence  of  valuable  consideration, 
)oth  between  the  original  parlies,  and  against 
bird  persons.  Man£vilU  v.  Welthj  5  Wheat. 
'77;  4  Cond.  Rep.  642. 

13.  A  promise  to  pay  on  a  consideration  exe- 
roted,  if  such  a  consideration  was  induced  by 
the  requeat  of  the  defendant,  or  by  some  pre* 
rious  dut^,  or  if  the  debt  be  continuing  at  the 
lime,  or  is  barred  by  some  statute  or  rule  of 
•aw ;  is  a  sufficient  consideration  to  sustain  an 
iction  of  assumpsit.  Lonsdde  v.  Sroipn,  3  Wash. 
C.  C.  R.  404. 

14.  The  defendant  accepted  an  order  to  pay 
certain  debts  out  of  the  proceeds  of  a  bill  of  ex- 
.hange,  which  bill  was  protested  for  non-pay- 
ment. The  plaintifi' declared  upon  this  promise. 
The  bill  had  not  been  paid.  The  promise  was 
It  an  end.  The  plaintiff  failed  in  his  action,  so 
far  as  it  was  founded  on  the  promise.  HtUz  v. 
Karthause,  4  Wash.  C.  C.  R.  1. 

15.  One  who  has  agreed  to  pay  a  sum  of 
noney  out  of  funds  expected  to  come  into  his 
[lands,  is  not  excused  from  the  payment,  if,  by 
bus  own  default,  the  funds  were  not  received. 
Blight  ▼.  JshUyj  Peters'  C.  C.  R.  15. 

16.  No  action  can  be  maintained  against  a 


master  and  nart  owner  of  a  ship  engaged  in  the 
slave  trade,  oy  his  partners  in  the  joint  concern ; 
nor  against  an  asent  who  is  a  part^  to  the  oriiri- 
nal  traffic,  and  has  the  proceeds  in  his  hands. 
Fdes  V.  Mauberryj  2  Gallis.  C.  C.  R.  560. 

17.  If  a  ship  be  sold  in  a  foreign  port,  to  evade  / 
a  forfeiture  incurred  to  the  United  States,  no  ac- 
tion can  be  sustained  on  the  contract  of  sale  for 
the  proceeds.    Jhid, 

18.  The  courts  of  the  United  States  will  not 
enforce  an  agreement,  not  in  itself  immoral,  but 
a  stratagem  authorized  by  the  laws  of  war,  en* 
tered  into  in  fraud  of  the  laws  of  the  United 
States;  though  made  between  persons  then  ene- 
mies of  the  United  States,  and  the  suit  instituted 
on  the  agreement  after  the  restoration  of  peace. 
Hannay  v.  Eve^  3  Cranch,  242;  1  Cond.  Rep.  512. 

19.  Where  a  contract  grows  immediately  out 
of,  and  is  connected  with  an  illenl  or  immoral 
act,  a  court  of  justice  will  not  emorce  it.  Arm' 
Strang  v.  Toter,  11  Wheat.  258;  6  Cond.  Rep. 
298. 

20.  But  if  the  promise  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  with  the  act ;  although 
it  was  known  to  the  party  to  whom  the  promise 
was  made,  and  although  he  was  principal  in  the 
illegal  act.    Brid. 

21.  If  A.,  during  the  war,  contrive  a  plan  foi 
importing  goods  from  the  enemy's  countiy  on  his 
own  account,  by  means  of  smuggling,  or  a  collu- 
sive capture,  and  goods  should  be  sent  in  the 
same  vessel  for  fi.,  and  A.  should,  at  the  request 
of  B.,  become  security  for  the  payment  of  the 
duties,  or  should  undertake  to  become  answera- 
ble for  the  expenses  on  account  of  a  prosecution 
for  an  illegal  importatipn,  or  should  advance 
money  to  B.,  to  enable  him  to  pay  those  ex- 
penses:  these  acts,  constituting  no  part  of  the 
original  scheme,  there  would  be  a  new  contract, 
unconnected  with  the  original  act,  although  re- 
motely caused  by  it ;  and  such  contract  would 
not  be  so  contaminated  by  the  offensive  act,  as 
to  preclude  A.  from  recovering.    Ibid. 

22.  It  is  a  salutary  role,  founded  on  morality 
and  good  policy,  and  which  recommends  itself  to 
the  good  sense  of  every  one,  that  no  man  ought 
to  be  heard  in  a  court  of  justice,  who  seeks  to 
enforce  a  contract  founded  on,  or  ariung  out  of 
moral  or  political  turpitude.  ToUr  v.  Armstrong. 
4  Wash.  C.  C.  R.  297. 

23.  The  rule  itself  has  sometimes  been  car- 
ried to  inconvenient  lengths ;  the  difficulty  being 
not  in  any  unsoundness  of  the  role  itaelL  but  in 
its  fitness  to  the  particular  case  to  which  it  has 
been  applied.  Does  the  taint  in  the  original 
transaction  infect  and  vitiate  every  contract 
growing  out  of  it,  however  remotelv  connected 
with  it  ?  this  would  be  to  extend  the  rule  be- 

frond  the  policy  which  produced  it,  and  would 
ead  to  the  most  inconvenient  consequences. 
Ibid, 

24.  The  rule  as  now  clearly  settled  is,  that 
where  the  contract  grows  immediately  out  of  it, 
or  is  connected  with  an  illesal  or  immoral  act,  a 
court  of  justice  will  not  lena  its  aid  to  enforce  it 
And  if  the  contract  be  in  part  only  connected 
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with  tho  illegal  transaction,  aiid  growing  imme- 
diate)^ ont  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  eaually  tainted  by  it.    Ibid, 

25.  Bat  it  the  promira  be  unconnected  with 
the  illegal  act,  and  is  founded  on  a  new  consi- 
deration, it  is  not  tainted  by  the  act }  although  it 
was  known  to  the  party  to  whom  the  promise 
was  made;  and  although  he  was  the  contrirer 
and  conductor  of  the  illegal  act.    Ibid, 

26.  Dama^  to  the  promissee  constitutes  as 
good  a  consideration  as  benefit  to  the  promissor. 
Tovmley  y.  Sumrdl,  2  Peters,  182. 

27.  In  contracts  for  the  sale  of  lands,  by  which 
one  agrees  to  purchase,  and  the  other  to  convey, 
the  undertaking  of  the  respective  parties  are  al- 
ways dependent,  unless  a  contrary  intention 
clearly  appears.  The  Bank  of  ColunAia  ▼.  Hag- 
neTf  1  Peters,  464. 

28.  Although  many  nice  distinctions  are  to 
be  found  in  the  books  upon  the  question,  whether 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract,  are  to  be  considered  inde- 
pendent or  dependent }  yet  it  is  evident  the  inti- 
mation of  courts  have  strongly  favoured  the  lat- 
ter construction  as  being  obviously  the  most  just. 
Tbid.  465. 

29.  In  such  cases,  if  either  vendor  or  rendee 
wish  to  compel  the  other  to  fulfil  his  contract,  he 
must  make  his  part  of  the  agreement  precedent, 
and  cannot  proceed  against  the  other  without 

3Uial  performance  of  tne  agreement  on  his  part, 

n  tender  and  refusal.    Ibid. 

SO.  The  consideration  alleged  in  a  bill  for  an 
mjunction,  for  the  promise  of  an  attorney  to  pro- 
ceed by  execution  against  the  drawer  of  the  note, 
and  make  the  amount  of  the  same,  was  the  re- 
linquishment of  a  defe^ice  which  the  defendant 
at  the  time  considered  legal  and  valid.  By  a 
subsequent  judicial  decision,  it  was  determined 
that  the  defence  would  not  have  been  sustained. 
To  permit  this  decision  to  have  a  retrospective 
effect,  so  as  to  annul  a  settlement  or  agreement 
made  under  a  different  state  of  things,  would  be 
sanctioning  a  most  mischievous  principle.  The 
Union  Bank  of  Georgetotim  v.  Geary j  5  Peters, 
99. 

31.  The  brig  Ann,  of  Boston,  on  a  voyage  from 
New  Orleans  to  Madeira,  &c.,  was  unlawfully 
captured  bjr  a  part  of  the  Portuguese  sauadron, 
and  was,  with  ner  cargo,  condemned.  Upon  the 
remonstrance  of  the  government  of  the  United 
States,  the  claim  of  the  owner  for  compensation 
for  this  capture  was,  on  the  19th  January,  1832, 
admitted  by  the  government  of  Portugal,  to  an 
amount  exceeding  thirty-three  thousand  aollars, 
one-fourth  of  which  w^s  soon  after  paid.  On  the 
27th  January,  1832,  the  owner  of  the  Ann  and 
cargo,  neither  of  the  parties  knowing  of  the  ad- 
mission of  the  claim  by  Portugal,  made  an 
agreement  to  allow  to  the  appellant  A.,  a  sum  a 
little  below  one-third  of  the  whole  amount  of  the 
sum  admitted,  as  commissions,  on  his  agreeing 
to  use  his  utmost  efforts  for  the  recovery  thereof. 
At  the  time  this  agreement  was  macfe,  which 
was  under  seal,  H.,  the  appellee,  was  indebted 
to  the  appellant  A.  two  hundred  and  sixty-eight 
dollars  for  services  rendered  to  him  in  the  course 
of  a  commercial  agency  for  him.    In  the  con* 


tract,  it  was  agreed  that  this  debt  shoold  be  n* 
leased.  Under  the  contract,  A.  received  the 
payment  of  one-fourth  of  the  amoont  admitted 
to  be  due  to  H.,  by  Portugal,  and  H.  filed  abiO 
to  have  the  contract  rescinded,  and  delivered  ODto 
him,  the  debt  of  two  hundred  and  sbt}r-e|ght  dol' 
lars  to  be  deducted  from  the  same,  with  interest, 
&c.  The  circuit  court  made  a  decree  in  faToor 
of  H.,  and  on  the  payment  of  two  hondred  and 
sixty-eight  dollars^  with  interest,  the  contract 
was  ordered  to  be  delivered  up  to  be  cancelled. 
The  decree  of  the  circuit  court  was  affirmed  on 
appeal;  the  supreme  court  being  of  opinion,  that 
the  agreement  bad  been  entered  into  by  both 
the  parties  to  it,  under  a  mistake,  and  under  en< 
tire  Ignorance  of  the  allovrance  of  the  claim  of 
the  owner  of  the  Ana  and  her  cargo.  It  vai 
without  consideration ;  services  long  and  ardo* 
ous  were  contemplated,  but  the  object  of  tboee 
services  had  been  attained.  Allen  v.  EmmaL 
1 1  Peters,  63. 

32.  If  a  life  estate  in  land  is  sold,  and  at  tk 
time  of  the  sale  the  estate  is  terminated  \rj  tie 
death  of  the  person  in  whom  the  right  vefte^ 
a  court  of  equity  would  rescind  the  porcfaaie. 
If  a  horse  is  sold,  which  both  jmrties  belieTeto 
be  alive,  but  was  dead  at  the  time  of  sale,  tbe 
purchaser  would  not  be  compelled  to  pay  tbe 
consideration.    Ibid. 

33.  The  law  on  this  subject  is  clearly  stated 
in  the  case  of  Hitchcock  v.  Geddiogs,  Darnel's 
Exchequer  Reports,  1;  where  it  is  said  ibati 
vendor  is  bound  to  know  he  actually  ban  tk 
which  he  professes  to  sell.  And  even  tbocgo 
the  subject  of  the  contract  be  known  to  boib 

Sarties,  to  be  liable  to  a  contingency,  which  rbt 
estroy  it  immediately^  yet,  if  the  contlngeccj 
has  already  happened,  it  will  be  void.   IM-  ^^ 

34.  A  valuable  consideration,  however  «»'- 
or  nominal,  if  given  or  stipulated  for  iti  go* 
faith,  is,  in  the  absence  of^  fraud,  snfficicnttfl 
support  an  action  on  any  parol  contract,  and  w^ 
is  equally  true  as  to  contracts  of  ffuaranlee,8S 
to  other  contracts.  Lawrence  v.M^Al^oft,^ 
Howard,  449. 

35.  A  stipulation  in  consideration  of  one  doJat. 
is  just  as  effectual  and  valuable  as  a  large  sao 
stipulated  for  and  paid.    Ibid.  450. 

36.  That  a  negotiable  note  was  given  m» 
signed  without  consideration,  may  be  pleaded  fcj 
the  maker,  and  the  plaintiff  should  take  itfcj 
on  the  want  of  consideration  of  the  note, ore* 
the  assignment,  and  not  on  both.  HfChntic'^ 
Johnston  If  CumminSj  1  McLean's  C.  C.  R-  *^*' 

37.  The  note  as  well  as  the  assignment  p 
ports  a  consideration.    Ibid. 

38.  Where  the  action  is  on  a  promia»ryi«^ 
a  failure  of  consideration  is  a  good  dcfec* 
Seudder  v.  Andrews^  2  McLean's  C.  C.  B.  4M^. 

39.  A  partial  failure  cannot  be  set  up.  ^ 

40.  Where  the  defendants  gave  their  note  ^-^ 
a  tract  of  land,  which  belonged  to  the  l»^ 
States,  and  to  which  the  plaintiff  had  no  u'> 
the  defendants  may  plead  the  fact.    Ibid. 

41.  The  consideration  acknowledged  to  »^'^ 
been  received  on  the  face  of  a  deed  of  con^* 
ance,  does  not  estop  the  grantor  from  obows^ 
in  an  action  for  the  purchase-money,  that  ui 
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eonside'ation-rooney  has  net  beeo  paid.     Tag- 
ffxt  Y,SUtnbery,  2  M'Lean'a  C.  C.  R.  543. 

42.  &o  far  as  regards  the  effect  of  the  deed, 
the  consideratioQ  named  cannot  be  controverted. 
Ibid. 

43.  A  compromise  of  an  ontstanding  ckum, 
withoat  the  consent  or  knowledge  of  the  grantor, 
caia  give  no  claim  to  an  ofiset,  in  an  action  for 
the  consideration-money.    Ibid. 

44.  The  liability  of  the  grantor  must  depend 
upon  the  validity  of  the  claim  purchased  in,  and 
not  upon  the  sum  paid  for  it.    Ibid. 

45.  A  precedent  debt  constitutes  a  good  con- 
sideration, on  the  assignment  of  a  note.  Riley 
r.  Andenon^  2  M'Lean's  C.  C.  R.  589. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Upon  a  shipment  of  goods,  to  be  sold  on 
Joint  account  of  the  consignee  and  shippers,  or 
of  the  latter  alone,  at  the  option  of  the  con- 
signee, the  ri^ht  of  property  does  not  vest  in  the 
eon»ignee  until  he  has  made  his  election  under 
the  option  given  him.  The  Venus,  ReOj  Master^ 
8  Cranch,  253 ;  3  Cond.  Rep.  109. 

1  Where  goods  are  sent  upon  the  account  and 
risk  of  the  shipper,  the  delivery  to  the  master  is 
a  delivery  to  Jiim  as  agent  of  the  shipper,  not 
of  the  consignee ;  and  it  is  competent  to  the 
consignor,  at  any  time  before  actual  delivery  to^ 
the  consignee,  to  countermand  it,  and  thus  pre- 
vent the  consignee's  lien  from  attaching.  Tke 
Prances,  Irvin^s  Clotm,  8  Cranch^  418;  3  Cond. 
Rep.  189. 

3.  If  a  British  merchant  purchase,  with  his 
own  funds,  two  cargoes  of  goods,  in  consequence 
ot  but  not  in  exact  conformity  with  the  orders 
of  an  American  house,  and  ship  them  to  Ame- 
rica, giving  the  American  house  an  option, 
vithia  twenty-four  hours  after  receipt  ci  his 
letter,  to  take  or  reject  both  cargoes ;  an4  if  they 
give  notice,  within  the  time,  that  they  will  ti^ke 
one  cargo,  but  will  consider  as  to  the  other,  this 
pots  it  in  the  power  of  the  British  merchant, 
either  to  cast  the  whole  on  the  An[ierican  house, 
or  to  resume  tlie  property,  and  make  them  ac- 
countable for  that  which  came  to  their  hands. 
The  right  of  property  in  the  cargo  not  accepted, 
does  not,  in  transitu,  vest  in  the  American  house, 
but  remains  in  the  British  subject,  and  is  liable 
to  condemnation,  he  being  an  enemy.  The 
Franeesj  Dunham  ^  Randolpk's  Claim,  9  Crancl^ 
183;  3  Cond.  Rep.  349. 

4.  Goods  purchased  by  British  merchants,  be- 
fore the  war  between  the  United  States  and 
Great  Britain,  in  pursuance  of  orders  from  Ame- 
rican citizens,  shipped  to  the  agent  of  the  Bri- 
tish merchant  in  the  United  States,  also  an 
American  citizen,  ''on  account  and  risk"  of  an 
American  citizen,  and  no  circumstances  of  fraud 
or  unfairness  in  the  transaction,  were  vested  in 
the  American  at  the  time  of  the  shipment,  and 
are  not  liable  to  condemnation;  although  the 
vessel  sailed  from  England  after  the  declaration 
of  war  waa  known  there.  The  Merrimack^  8 
Cranch,  318;  3  Cond.  Rep.  145. 


5.  But  if  goods  be  purchased  as  stated^  though 
the  accompanying  invoices,  bills  of  Jading,  and 
letters  be  addressed  by  the  British  consignors  to 
the  American  citizen  for  whom  the  purchase 
was  made,  and  all  concur  to  show  the  property 
to  be  in  him ;  yet,  if  these  documents  are  en- 
closed in  a  letter  from  the  considers  to  their 
agent  in  the  United  States,  directing  him  not  to 
deliver  the  goods  in  case  of  the  existence  of  cer- 
tain circumstances,  nor  until  he  should  have  re- 
ceived payment  from  the  consignees  in  cash^ 
the  property  in  said  goods  remained  in  the  con- 
signees, and  they  were  subject  to  capture  and 
condemnation.    Ibid. 

6.  Goods  purchased  as  stated,  and  consigned 
to  the  same  agent,  in  whose  name  also  the  bill 
of  lading  is  made  out,  but  the  bills  of  parcel 
and  invoice  in  the  name  of  the  American  mer- 
chants for  whom  the  purchase  was  made^  the 
shipment  also  being  expressed  to  be  on  their 
account,  though  the  goods  are  spoken  of  in  the 
letters  of  the  considers  as  American  property, 
vested  in  the  American  merchants  at  the  time 
of  shipment^  and  are  not  subject  to  condemna 
tion.  The  circumstance  that  the  goods  continue 
during  the  voyage  at  the  risk  of  the  shippers  is 
immaterial.    Diid, 

7.  Goods  were  shipped  by  D.  B.  of  Liverpool, 
on  board  a  vessel  bound  to  Rio  de  Janeiro,  wnich 
was  captured  and  brought  into  the  Unitea  States 
for  adjudication;  the  invoice  was  headed,  "con- 
signed to  Messrs.  D.  B.  by  order  and  for  account 
of  J.  L."  In  a  letter  accompanying  iiivoice.  thei 
shippers  wrote  to  the  consignees,  '^  for  Mr.  J.  L., 
we  open  an  account  in  our  books  here,  and  debit 
him,  &c.  We  cannot  yet  ascertain  the  proceeds 
of  his  hides,  &c.,  but  find  his  order  for  goods 
will  far  exceed  the  amount  of  these  shipments, 
therefore,  we  consign  the  whole  to  you^  that  voo 
may  come  to  a  proper  understanding  w^h  him  " 
Held,  that  the  goods,  during  the  voyage^  rt 
mained  the  property  of,  and  at  the  risk  of  ti 
enemy  shippers,  and  therefore  subject  to  oot 
demnation.   The  San  Jose  Indiano^  2  wheat.  20> 

3  Cond.  Rep.  548. 

8.  In  the  ordinary  course  of  mercantile  trans, 
actions,  a  delivery  to  a  ship-master  is  a  delivery 
to  a  consignee ;  but  this  cielivery  may  be  abso* 
lute  or  qualified,  and  the  effect  of  it  may  vary 
accordingly.  A  voluntary  a^ent  has  the  option 
to  enter  upon  his  agency  m  strict  conformity 
with  the  instructions  of  his  principal,  or  with 
such  reservations  or  sonditions  as  he  may  thinK 
proper  to  prescribe ;  and  the  only  consequence 
IS,  that  in  the  latter  case  he  leaves  his  principal 
at  liberty  to  adopt  or  renudiate  his  acts.  The 
Franus,  Dunham  ^  RanJ6lpk*$  Claims  9  Cranch, 
1^3;  3  Cond.  Rep.  349. 

9.  A.  pipped  a  c^rgo  of  cotton  to  his  agent 
abroad,  and  inclosed  an  invoice,  directing  nim 
to  dispose  of  the  cargo  on  arrival,  provided  the 
price  should  be  such  as  to  cover  tiie  cost  and 
charges.  Held,  by  the  circuit  court  of  Pennsyl- 
vania, that  the  first  cost  was  to  be  ascertained  by 
reference  to  the  invoice,  and  that  the  consignee 
was  liable  for  breach  of  orders,  in  selling  below 
that  value.  Loraine  v.  Cartvjright,  3  Wash.  C. 
C.  R.  151. 
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10.  Every  shipment  remains  on  the  account 
and  ri»k  of  the  shippers,  unless  there  be  an  ex- 
press or  impiied  authority  to  change  the  proprie- 
tary interest,  and  put  the  shipment  at  the  risk 
of  the  consignee.  The  San  Jose  Indiano,  1  Ma- 
son's C.  C.  R.  38. 

11.  Where  goods  were  consigned  to  an  agent 
or  factor  to  sell,  and  he  refuses  to  render  any 
account  of  their  sales,  the  most  unfavourable 
presumptions  which  the^evidence  admits,  ousht 
to  be  made  in  respect  to  the  amount  and  value 
of  the  goods  sold  and  unaccounted  for.  Pope  et 
al.  V.  Barret  J  1  Mason's  C.  C.  R.  117. 

12.  Where  a  consignee  sells  the  goods  of  his 
(Nrincipal  on  credit,  and  includes  the  amount  in 
a  bond  taken  to  himself  from  the  purchaser, 
«7ith  a  private  debt  of  his  own,  he  is  personally 
responsible  to  his  principal  for  the  amount  of  the 
tales.    Jachon  v.  Baker,  1  Wash.  C.  C.  R.  445. 

13.  A  factor,  having  goods  oonsiffned  to  him} 
is  bound  to  good  faith  and  reasonable  diligence. 
He  cannot  pledge  his  principal's  property  for  his 
own  debts ;  but  he  may  for  the  payment  of  the 
duties  accruing  on  the  goods.    Evans  v.  Potter, 

Gallis.  C.  C.  R.  13. 

14.  A  consignee  of  goods  may  lawfully  do 
wl\atever  the  course  and  usage  of  trade  re- 
^'uu.'^s;  and,  indeed,  unless  his  orders  restrict 
hi:ai.he  is  bound  to  conform  to  the  course  of 
trude.  In  no  case  can  he  wantonly  sacrifice  the 
p/opertT}  without  being  answerable  to  the  ship- 
pdr.  If  he  can  advantageously  sell  the  property, 
and  he  neglects  to  do  so,  he  is  answeraole  m 
damages.  But  if  the  markets  be  low,  or  new 
and  unexpected  difficulties  present  themselves, 
he  is  not  obliged  to  sell  at  all  events,  and  under 
every  disadvantSkce.  Neither  the  interests  of 
Commerce  or  good  faith  require  this.    Ibid, 

15.  By  the  well-settled  principles  of  commer- 
al  law,  the  consignee  is  the  authorized  agent 

the  owner,  whoever  he  may  be,  to  receive 
.e  goods ;  and  by  his  endorsement  of  the  bill 
A  Isuiing  to  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice  of  any  adverse  in- 
terest, the  latter  becomes,  as  against  all  the 
world,  the  owner  of  the  goods.  This  is  the  re- 
mit of  the  principle,  that  bills  of  lading  are 
lansferable  by  endorsement,  and  thus  may  pass 
^e  property.  Conard  v.  The  Atlantic^  Insuranu 
Company,  1  Peters,  445. 

16.  Strictly  speaking,  no  person  but  the  con- 
lignee  can,  bv  any  endorsement  on  the  bill  of 
lading^  pasn  the  legal  title  to  the  goods.  But  if 
the  shipper  be  the  owner,  and  the  shipment  be 
on  his  own  account  and  risk,  although  he  may 
not  pass  the  titje  by  virtue  of  a  mere  endorse- 
ment of  the  bill  of  lad  ins,  unless  he  be  the  con- 
signee, or  the  goods  be  aeliverable  to  his  order; 
vet,  by  an  assignment  on  the  bill  of  lading,  or 
by  a  separate  instrument,  he  can  pass  the  legal 
title  to  the  same;  and  it  will  be  good  against  all 
persons,  except  purchasers  for  a  valuable  consi- 
deration, without  notice,  by  endorsement  on  the 
bill  of  lading  itself.  Such  an  assignment  by  the 
owner,  not  only  passes  the  legal  title  as.  against 
his  agents  or  factors,  but  also  against  his  credit- 
ors, m  favour  of  the  assignee.     Ihid. 

17.  The  general  rule  is,  that  a  factor  or  con- 


signee may  sell  on  credit,  unless  in  special  aset, 
or  he  is  otherwise  directed ;  an  order  by  the 
principal  to  sell  to  the  best  advantage,  impliei 
such  authority  to  sell  on  credit.  GerhitT  r 
Emery,  2  Wa«h.  C.  C.  R.  413. 

18.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  mi^ht  have  rejected  it ;  but  he  cannot,  uter 
acceptmg  it^  refuse  a  compliance  with  the  orden 
aoconipanying  it.  Xohrm  v.  CorftrrigAt,  3  Wash. 
C.  C.  R.  151. 

19.  Questions  between  principal  and  a^nt, 
consignor  and  consignee,  frequently  occur  ia 
courts  of  justice,  as  to  the  construction  of  the 
orders,  which  are  alleged  to  have  been  violated ; 
whether  they  are  positive  or  unqualified,  or 
leave  a  discretion  to  the  agent,  u  thev  are  lo 
ambiguous  that  two  constructions  may  fairly  be 
given  to  them,  every  principle  of  jnsliee  d^ 
mands  that  the  want  oi  precision  in  the  writer 
should  Ex  the  loss  upon  him,  rather  than  on  his 
correspondent.  If  tne  order  leaves  him  a  di»> 
cretion,  the  law  requires  nothing  but  the  exer- 
cise of  a  fair  and  honest  judgment.  Bot  if  the 
order  be  free  from  ambiguity,  and  is  positiTe and 
unqualified,  it  must  be  rigidly  obeyed,  if  it  be 
practicable :  and  no  motive  connected  with  the 
mterest  of  the  principal,  however  honestly  en- 
tertained, or  however  wisely  adopted,  can  excine 
a  breach  of  it.  This  is  a  general  and  well  esta- 
blished principle  of  law.  CourderY.Ritteryi 
Wash.  C.  C.  R.  549. 

20.  A  factor,  a  consignee,  to  whom  a  general 
shipment  has  been  entrusted  as  security  jfor  ad- 
vances, expenses  and  comraiaaions,  has  a  special 
property  only  in  the  shipment ;  and  sobject  to 
nis  lien  for  these  charges,  the  owner  may  dis- 
pose of  them  as  he  pleases,  and  his  conveyance 
will  carry  the  right.  The  Paekei,  3  Mason's  C. 
C.  R.  334. 

21.  If  a  factor,  a  C4>nsignee,  with  a  del  er^ 
dere  commission,  sells  the  fpoods  of  his  prineipai» 
and  takes  negotiable  securities  in  payment,  and 
fails  before  tney  become  due,  having  assisned 
these  securities  to  his  assignees,  in  favour  o^  b'< 
creditors,  and  the  assignees,  when  the  notes  feB 
due,  receive  the  money;  the  principal  may  re- 
cover the  amount  from  rach  assignees,  subject 
to  a  deduction  of  the  lien  of  the  factor  for  hi» 
commissions  and  charges.  Thompson  v.  Perins 
et  d,,  3  Mason's  C.  C.  R.  232. 

22.  The  principal  is  entitled  to  leooTcr, 
wherever  he  can  trace  his  own  property  and 
distinguish  it  or  its  proceeds,  from  the  mass  of 
the  property  of  his  factor.    Ibid, 

23.  If  it  has  been  sold,  and  notes  takes  ia 
payment,  and  these  can  be  specifically  ssttt' 
tained,  they  remain  the  property  of  the  principsl, 
and  he  has  a  right  to  receive  them,  discbariiBg 
at  the  same  time  any  lien  of  the  factor.    1»- 

24.  It  makes  no  difference  whether  the  faetff 
be  with  or  without  a  del  credere  commissioo. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  facw 
was  himself  the  purchaser,  excluding  the  liabiHtf 
of  the  original  purchaser ;  it  is  merely  an  ooder* 
taking  to  pay,  m  case  there  should  be  a  faiiart 
of  payment  by  the  buyer.    Hmf. 
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25.  An  agent,  a  consignee,  if  a  discretion  is 
^Ten  to  bim,  is  bonnd  to  act  to  the  best  ^  his 
jadgment  for  the  benefit  of  his  employer.  If  his 
orders  be  positive,  he  must  either  refuse  to  act, 
or  he  is  bound  to  a  strict  obseryance  of  them. 
He  cannot  exercise  his  own  judgment,  bnt  as  to 
the  best  mode  of  eiecnting  tne  orders  according 
to  their  terms.  If  the  orders  are  ambiguous,  the 
eonstinction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  v.  Kincmd^  1 
Wash.  C.  C.  R.  453. 

2tf.  A  consignee  who  receiires  merchandise 
from  a  sapercai|po  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts 
a  debt  with  the  shipper  for  this  portion  of  the 
cargo ;  and  the  supercargo  has  no  right  to  appro- 
priate the  same  to  the  payment  of  his  private 
debt.  Bitrritk  r,  Bernard^  1  Wash.  C.  C.  R. 
479. 

27.  Where  the  agent,  a  consignee,  has  acted 
illegally,  in  refusing  to  deliver  goods  sent  by  his 
principal  to  him  for  others,  upon  a  contract  for 
their  sale  or  delivery  made  with  the  principal, 
the  remedjT  is  by  action  against  the  principal, 
and  not  against  the  agent.  Bradford  v.  Easthurn, 
2  Wash.  C.  C.  R.  219. 

28.  If  an  agent,  who  was  a  consignee,  dis* 
obeys  his  orders,  and  makes  a  full  and  candid 
statement  to  his  principal  of  all  the  facts  upon 
which  his  judgment  was  exercised,  and  the  lat- 
ter makes  no  objection  to  his  conduct,  or  is  silent 
respecting  it,  this  amounts  to  a  recognition  of  it, 
ana  will  excuse  the  agent.  Courcier  v.  Bitter^ 
A  Wash.  C.  C.  R.  559. 

29.  Where  an  agent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  propertv  sold  oy  him,  in 
obedience  to  bis  orders,  this  does  not  excuse  the 
aicent  for  violations  of  orders  as  to  other  property. 
iWd. 

30.  A  bill  of  exchange  was  drawn  against 
ahipments  made  to  the  drawee,  but  no  letter  of 
advice  was  written  by  the  shipper  to  the  con- 
signees of  the  property  and  drawees  of  the  bill, 
ordering  the  proceeds  of  the  shipment  to  be  ap- 
plied to  the  aischarge  of  the  bill;  but  directions 
were  given  to  charge  the  bill,  generally,  to  the 
mcconnt  of  the  shipper :  HeU,  by  the  supreme 
court,  that  the  drawees  were  not  bound  to  ac- 
cept or  nay  the  bill,  in  consequence  of  the  pro- 
ceeds or  the  shipments  being  received  by  them. 
S€kimmdp€nnick  v.  Bayttrd,  1  Peters,  286. 

31.  A  merchant  has  a  right,  by  the  usage  of 
trade,  to  draw  on  effects  placed  in  the  hands  of 
the  drawee,  by  shipment;  and  the  consignee 
must  pay  the  bills,  if  the  shipment  places  funds 
in  his  hands.    Ibid,  288. 

32.  An  invoice  of  goods  received  by  the  con- 
signee, retained  by  him,  and  not  objected  to,  and 
the  truth  of  it  not  disproved,  is  evidence  that  all 
the  ^oods  enumemted  in  it  were  received  by  the 
consignee.  Field  v.  Mculson^  2  Wash.  C.  C.  R. 
155. 

^.  A  chartered  the  whole  tonnage  of  his 
Teseel  to  B,  for  a  certain  voyage,  and  he  cove- 
nanted by  the  charterparty  to  deliver  the  cargo 
mt  the  port  of  destination,  the  dangers  of  the 
excepted;  and  that  the  return  cargo  should 


be  delivered  to  B,  at  Alexandria.  By  provisional 
articles,  it  was  afterwards  covenanted  between 
the  parties,  that  the  captain  should  be  instructed 
by  his  owner  to  touch  at  Falmouth,  there  to  lav 
off  and  on  twenty-four  hours,  or  longer  if  desired, 
in  daylight,  during  which  time  there  will  come 
off  orders  from  the  consignees;  on  receiving 
these  orders,  the  captain  must  proceed  to  such 
one  of  certain  designated  ports,  as  the  orders 
should  specify.  If  the  vessel  be  detained  at 
Falmouth  over  twenty-four  hours,  demurrage  is 
to  be  paid  for  the  time,  at  the  rate  stipulated  in 
the  charterpartv.  The  vessel  proceeded  to  Fal- 
mouth road,  and  no  orders  being  ready,  the  cap- 
tain, by  the  instruction  of  one  of  the  consignees, 
brought  the  vessel  into  port,  where  she  was 
seized  and  detained  by  the  revenue  officer.  In 
an  action  of  covenant  for  demurrage  during  the 
period  of  this  detention,  it  was  held:  that  A 
remained  owner  for  the  voyage,  that  he  was  an- 
swerable for  the  misconduct  of  the  captain,  and 
the  covenant  to  lay  off  and  on  at  Falmouth  was 
his  covenant.  2d,  The  instructions  of  the  con* 
signee,not  being  in  conformity  with  thearticles« 
did  not  authorize  the  captain  to  bring  the  vessel 
into  Falmouth,  and  the  freighters  are  not  bound 
to  pay  demurrage.  3d,  The  orders  of  the  con- 
signee miffht  excuse  A  from  any  action  brought 
by  B,  for  loss  sustained  by  him  in  consequence 
of  the  vessel  going  into  Falmouth,  which  was  a 
breach  of  the  covenant  of  A ;  but  these  orders 
bein|;  beyond  the  scope  of  the  authority  of  the 
consignee,  cannot  entitle  A  to  an  action  against 
B:  Hooe  v.  Grovemumj  1  Crancb,  214 ;  1  Cond. 
Rep.  294. 

34.  A  and  B  shipped  a  cargo  of  goods  for  C, 
but  consigned  them  to  D,  the  partner  of  E.  Be- 
fore the  arrival  of  the  ffoods,  D  died.  C  became 
bankrupt,  and  the  defendant,  under  a  power  of 
attorney  from  E,  took  possession  of  them,  sold 
them,  and  remitted  part  of  the  proceeds  to  E,  at 
the  same  time  informing  A  and  B  of  his  having 
taken  possession  of  the  goods ;  and  when  he  re- 
mitted, in  part,  their  proceeds  to  E,  he  advised 
A  and  B  of  such  renuitanoes,  who  approved  of 
the  whole  of  his  proceedings :  Held,  tnat  the  de- 
fendant did  not  Decome  the  agent  of  the  ship- 
pers, but  was  the  agent  of  E|  and  any  remit- 
tances made  to  E,  of  which  advice  was  not  given 
by  the  defendant  to  A  and  B,  that  they  were  for 
the  proceeds  of  the  goods,  were  not  a  payment 
to  A  and  B.  Hdt  et  at.  v.  Dorsey,  1  Wash.  C. 
C.  R.  396. 

35.  If  the  factor,  a  consignee,  sells,  bona  fide, 
the  goods  of  his  principal  for  a  valuable  consi- 
deration, by  assigning  over  the  bill  of  ladinff, 
the  sale  is  valid  against  the  principal.  Bnt  sudi 
a  sale  is  not  valid,  unless  the  bill  of  lading  foi 
the  goods  had  been  received  by  the  factor. 
Wdter  et  d,  v.  Boss  et  oi.,  2  Wash.  C.  C.  R.  283. 

36.  H.,  a  merchant  in  Baltimore,  coosi^ed  a 
vessel  and  cargo  to  W.,  in  Amsteraam,  with  in- 
structions^ showing,  that  on  the  failure  of  pro- 
curing a  freight  to  Batavia,  or  selling  the  vessel 
at  a  price  limited,  she  was  to  proceed  to  St. 
Petershnrgh,  and  there  take  in  a  cargo  of  Rus- 
sian soods  for  the  United  States,  but  with  in- 
structions to  the  masterj  committing  to  hii^  th^ 
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management  of  the  ulterior  Toyage.  The  freight 
oould  not  be  obtained,  nor  the  vee»el  sold  for  the 
price  limited ;  and  W.  purchased  in  Amsterdam, 
with  the  concurrence  of  the  master,  a  return 
cargo  of  Russian  goods,  partly  with  the  money 
of  H.  and  partly  with  money  advanced  b^  him- 
self.  On  the  return  of  the  vessel  to  Baltimore, 
H.  objected  to  this  purchase  at  Amsterdam,  as 
bein^  contrary  to  orcfers.  and  ^ve  notice  to  W. 
of  his  determination  to  liold  him 'responsible  for 
all  losses  sustained  in  consequence  of  the  breach 
of  instructions,  but  received  the  goods  and  sold 
them.  W.  brought  assumpsit  against  H.  to  re- 
cover the  money  advanced  :  Hddj  1st,  that  W. 
had  a  demand  against  the  defendant,  which 
could  be  maintained  in  this  form  of  action. 
3d,  That  whether  or  not  the  plaintiff  could  be 
made  responsible  in  any  form  of  action  for  the 
possible  loss  resulting  from  the  breaking  up  of 
the  intended  voyase  to  St.  Petersburgh,  the  de- 
fendant could  not  deduct  from  the  plaintiff's  de- 
mand, in  this  action,  the  amount  of  such  loss. 
Wtllif^  y.Rdlingswortk  $t  d.,  6  Wheat.  240  ^ 
5  Cond.  Rep.  79. 

37.  A  factor,  who  was  a  consignee,  in  making 
sales  of  goods  on  consignment,  is  bound  not  onl^ 
to  gCKxl  thith  but  to  reasonable  diligence.  It  is 
not  sufficient  that  he  has  been  guilty  of  no  fraud, 
or  of  no  gross  negliffence  which  would  carry 
with  it  the  insignia  of  fraud.  He  is  required  to 
act  with  reasonable  care  and  prudence  in  his 
employment.  Burrill  v.Phillipij  1  Gallis.  C  C. 
R.  360. 

38.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  same  time 
sell  the  goods  of  his  pnncipal  to  the  same  party 
without  security ;  he  is  bound  to  exercise,  at 
least  as  much  care  and  diligence  as  to  his  fao- 
tbi^e,  as  to  his  own  private  concerns.    Ihid. 

39.  An  agent  or  factor,  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
Jien  as  he  may  have.  He  may  do  this,  and 
obey  the  order  as  to  the  balance ;  or  he  may 
send  the  whole  to  his  consignee  at  the  place  di- 
rected, with  orden  to  deliver  them  to  the  prin- 
cipal, on  being  paid.  But  if  he  retain  the  wnole, 
because  of  a  Tien  to  a  small  amount,  and  any 
'oss  results  from  his  breach  of  orders,  he  is  re- 
fporisible.  Jelly  v.  BUmckardj  1  Wash.  C.  C.  R. 
252. 

40.  If  an  agent  or  &ctor,  a  consignee,  sell  the 
Soods  of  his  principal,  and  has  not  received  pay- 
ment ;  or  having  received  it,  invests  it  in  pro- 
perty for  the  use  of  his  principal,  or  marks  and 
puts  it  awav  as  his,  the  latter  has  a  right  to  it, 
$nd  is  entitled  to  all  the  profits  made  from  it, 
•ither  as  against  the  factor  or  his  general  cre- 
ditors. Alitor,  if  the  factor  ap|)!ies  the  money 
to  his  own  use,  charging  himself  with  the  same 
in  account  with  the  principal.  HourquehU  v. 
Girard,  2  Wash.  C.  C.  R.  202. 

41.  C.k  Co,,  merchants  of  Boston,  owners  of 
it  stiip  proceeding  on  freight  fmm  Havana  to  the 
oonsignment  of  B.  k  Co.,  at  Leghorn,  and  to  re- 
turn to  Havana,  instructed  B.  &  Co.  to  invest  the 
freight,  estimated  at  four  thousand  six  hundred 
(letsos,  two  thousand  two  hundred  in  marble 


tiles,  and  the  residue,  after  paying  dishnns* 
me|Jts,  in  wiapping-paper.  B.  k  Co.  uodertosk 
to  execute  these  orders.  Instead,  however,  of 
investing  two  thousand  two  honared  jpetsos  in 
marble,  they  invested  all  the  funds  which  ctme 
into  their  hands  in  wrapping-paper,  which  wis 
received  by  the  captain  of  the  ship,  and  wit 
carried  to  Havana,  and  there  sold  on  accoant  of 
C.  k  Co.^  and  produced  a  loss,  instead  of  the 
profit  which  would  have  resulted  had  the  iDveil- 
ment  been  made  in  marble  tiles.  As  nod  n 
information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &Ca, 
expressing  in  strong  teims  their  disapprobstioD 
of  the  departure  from  their  onlers,  hot  did  not 
signify  their  determination  to  disavow  ths  tnos- 
action  entirely,  and  consider  the  pper  ss  aeU 
on  account  of  B.  k  Co.  Held,  that  C.  &  Co. 
were  entitled  to  recover  damages  for  the  breach 
of  their  orders ;  that  their  not  having  giren 
notice  to  B.  k  Co.  that  the  paper  would  be  con- 
sidered as  sold  on  their  acconnt,  did  not  injaie 
their  claim  ]  and  that  the  amount  of  the  ds- 
mages  may  be  determined  by  the  positive  uA 
direct  loss  arising  plainly  and  immediately  fiom 
the  breach  of  the  orders.  Bell  it  al.  v.  Ctmsnif 
ton,  3  Peters,  69. 

42.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnage  and  light  duties,  payable  by  hw, 
are  not  paid  by  the  owner  of  a  vessel,  an  action 
of  debt  lies  against  him  to  recover  them.  Sot 
not  against  a  mere  oonsignee  of  the  veaeel,  i« 
he  has  no  interest  or  special  property  is  the 
vessel.  United  States  y.  Hathway,  3  Mason's  C 
C.  R.  324. 

43.  Where  bills  of  lading  consign  the  p» 
perty  to  a  consignee  for  sales  and  retnms,  he 
alone  can  endorse  them,  so  as  to  convey  the 
title.  But  subject  to  sucn  an  endorsement  tei 
purchaser,  the  consignor  may,  by  a  legal  convei* 
anoe,  assign  a  legal  title  to  them,  so  as  to  be 
good  against  his  own  creditors^  jyWclfi.Sm^ 
ris,  4  Mason's  C.  C.  R.  515. 

44.  The  second  proviso  of  the  sixty-eeeend 
section  of  the  collection  act  of  1799,  ch.  M^t 
makes  the  oonsignee  of  goods  liable  as  ovoer 
for  the  duties  thereon ;  but  it  does  not  prefeot 
the  oonsignee  from  passing,  by  sale  or  other- 
wise, a  flood  title  to  the  same  goods,  suhje^ 
only  to  the  payment  of  the  duties  thereon,  u 
the  oonsignee  owes  other  bonds  for  duties,  whia 
are  due  and  unpaid,  he  is  entitled  to  no  oe^ 
for  duties  at  the  custom-house :  but  the  goodi 
themselves  ma^  pass  by  sale,  and  are  litUe 
only  for  the  duties  payable  thereon,  and  not  to 
other  duties  on  other  goods,  due  and  nnpsid* 
Howland  v.  Harris,  4  Mason's  C.  C.  R.  499. 

45.  Where  a  voyage  was  undertaken  to  m- 
vana,  and  thence  to  Leghorn  and  back,  and  tbe 
owners  ordered  the  consignees  at  Leghorn  to 
applv  their  funds,  estimated  at  four  thousand  «i 
hundred  petsos^  to  the  purchase,  first,  of  tvs 
thousand  two  hundred  petsos'  value  of  tiles,  m 
the  residue  to  invest  in  paper;  and  tbe  con^ 
ees,  accepting  the  orders,  invested  the  whoto 
funds  in  paper,  because  they  fell  short  of  w 
estimated  sum,  although  a  sum  of  one  thoussos 
seven  hoodied  and  fifty  petsos  might  havn  hm 
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m  invested :  it  waji  held,  that  the  oonagnees 
were  liable  in  damages  for  the  breach  of  orderii. 
Cunninekam  y,  Bdl,  5  Mason's  C.  C.  R.  161. 

46.  tae  damages  in  such  cane  are  not  to  be 
soofiaed  to  the  tiansactiona  at  Lwhoni,  hot  are 
to  be  calculated  npon  the  actQal  iDJnry  to  the 
plaifltiffi,  in  the  events  of  the  voyage ;  taking 
jflto  ooasideratioa  the  markets  at  luvana,  and 
tU  other  cireumstances.    Ibid, 

47.  The  receipts  o£  the  pmeeeds  of  the  paper 
tfter  sale,  by  the  master  at  Havana,  ia  not,  in 
point  of  law,  per  se,  a  ratifieation  of  the  purchase 
lod  iorestment  in  paper  by  the  owners.    Ibid, 

48.  By  the  aet  of  congress  ef  1799,  eh.  128. 
eoniignees  are  authorize  to  enter  gooda  ana 

e'lTe  bonds  for  the  duties.  In  soch  case,,  the 
nited  States  have  no  remedy  over  against  the 
swner  of  the  goods,  for  whom  the  consignee  acts 
ss  agent  or  trustee,  if  the  dnties  are  not  paid. 
Jbas  v.  Jdfoeiu,  5  Mason's  C.  C.  R.  390. 

49.  If  a  surety  for  a  consignee  on  a  custom- 
hoafe  bond  pays  the  debt,  he  has  no  remedy 
against  the  owner  for  the  amount  paid  hy  him, 
iithe  latter  did  not  request  the  snrety  to  sign  the 
bond ;  but  the  remedy  for  the  surety  is  against 
tbe  coi^^ignee  only.    JW. 

50.  A  and  B  were  tenants  in  eomnpoa  with  C 
and  D  of  a  ship^  in  certain  proportions,  and  pur> 
chued  a  car]go  by  an  agreement  on  their  account 
m  the  like  proportions  (or  a  voyage^  and  eon- 
■igned  the  same  to  the  roaster  m  sale  and  re* 
tnms:  it  wae  held,  that  they  were  tenants  in 
oommon  of  the  cargo,  and  not  partners^  /esfaon 
V.  Rokhwm,  3  Maaon'a  C.  C.  R.  138. 

51.  In  such  a  case,  each  owner  is  to  be  const- 
dered  as  making  a  sepamte  consignment  of  his 
>bare ;  although  the  instructions  to  the  master 
■re  joint,  and  the  roaster  has  no  authority,  by 
SQch  consignment  of  the  outward  cargo^  to  con- 
Bgn  the  return  cargo  to  C  and  D  only.    Ibcd. 

52.  If,  in  such  case,  the  roaster,  without  au- 
thority, consigns  the  whole  cargo  to  C  and  D,  the 
latter  have  no  lien  on  it  for  any  separate  and 
distinct  demands  against  A  and  B,  ner  against 
9ny  firm  in  which  A  and  B  are  partners  with  a 
third  person ;  nor  can  Cand  D  set  off  such  debto 
in  a  suit  brought  against  them  by  A  and  B,  or 
by  their  asaignee,  in  equity,  to  aooount  for  A  and 
B^B  share  of  the  property.    Ibid, 

53.  The  possession  of  a  bill  of  lading  not  en- 
dorsed, or  a  promise  by  the  shipper  to  endorse, 
or  fo  send  it,  may,  as  between  the  parties,  give 
to  a  consignee  equitable  rights,  whicn  will  defeat 
the  legal  rig^t  of  the  holder  of  the  bill  of  lading, 
with  notice  of  the  (acts.  Wdkr  v.  Rots,  2  Wash. 
C.  C  R.  283. 

54.  If  goods  are  sold  by  the  constgnor,  bona 
fide,  while  at  sea,  by  assi^ment  of  the  bill  of 
lading,  the  right  of  the  principal  lo  stop^  in  tran« 
ttlu,  eeaeee.    Ibid. 

55.  A  factor  has,  by  the  general  law,  the  per* 
sonal  security  of  the  owner,  as  well  as  a  Hen  on 
the  goods  for  his  advances;  but  by  contract  he 
may  waive  the  right  to  a  personal  responsibility. 
Peuck  ▼.  XHdb'njoa,  1  Mason's  C.  C.  R.  9. 

56.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debts;  and  if  he  does,  the 
principal  may,  after  a  demand  and  refusal,  main* 


tain  trover  for  them  against  the  pawnee.    Vtm 
Amrif^  v.  Peabodyj  1  Mason's  C.  C.  R.  440. 

57.  A  factor,  to  whom  a  general  shipment  has 
been  intrusted  as  security  tor  advances,  commis- 
sions, and  expenses,  has  a  special  property  only 
in  the  shipment ;  and,  subject  to  his  lien  for  those 
charges,  the  owner  may  dispose  of  them  as  he 
pleases,  and  the  conveyance  will  carry  the  right. 
SkipPaehtj  3  Mason's  C.  C.  R.  334. 

58.  The  endorsement  of  a  bill  of  lading  tmns- 
fers  all  the  legal  right  in  the  property  to  the  as- 
signee;  and  the  consi^ee  cannot  claim  his  debt 
out  of  the  property  shipped  to  him,  unless  it  was 
actually  in  his  possessiim  beforo  the  assignment 
of  the  bill  of  lading.  Rj^g  r.  SneU^  2  Waah. 
C.  G.  R.  294. 

59.  Where  a  consignment  had  been  made  bv 
a  debtor  to  his  creditor,  the  transfer  of  the  bill 
of  lading  might  not  take  the  property  from  the 
creditor.    Ibid. 

60.  The  defendanta  sold  goods  consigned  to 
them  by  the  plaintiff,  under  a  del  credere  com* 
mission,  and  received  in  payment,  ^orput  of  the 
sales,  tne  bill  of  exchange  of  W.  Thev  were 
authoriied  by  the  plaintiff  to  remit  in  bills,  and 
with  the  other  proceeds  of  the  sales,  they  puiw 
chased  a  bill  drawn  by  I.  Both  bills  were  pro* 
tested.  The  cironit  court  held  the  defendanta 
liable  for  W.'s  bill,  it  having  been  received  in 
payment  for  a  debt  guaranti^  by  them;  but  not 
for  the  bill  drawn  bv  I*y  which  was  remitted 
according  to  order.  Adm  v.  BokUnsj  2  Waah. 
C.  C.  R.  378. 

61.  To  constitute  a  lien  by  a  factor  for  his 
balance,  possession  ef  the  goods^  and  a  right  in 
the  principal  to  the  property  on  which  the  lien 
is  to  operate,  are  necessary.  Rybirg  v.  SneU,  2 
Wash.  C.  C.  R.  403. 

62.  If  a  consignee  ef  goods  aeree  that,  for 
advances  made,  "he  will  hold  ror  reimburse* 
ment  on  the  amount  and  nett  proceeds  of  such 
loods^  which  are  only  considered  answerable 
for  said  amount  advanced,"  it  is  a  waiver  of  any 
personal  claim  aminst  the  owner  for  reimburse* 
ment.  Ptiaek  v.  XKcAmjon,  1  Mason's  C.  C.  R.  10, 

63.  Interest  is  allowable  in  an  action  against 
a  consignee  or  bailiff  of  goods,  "  to  sell  the  same 
and  render  a  reasonable  account ;"  and  also  in 
actions  ibr  money  had  and  received  from  the 
time  of  a  demarid  made,  when  the  defendant 
has  refused  to  account  or  to  make  payment,  or 
has  converted  the  money  to  his  own  use.  Pops 
V.  Bamtt,  1  Mason's  C.  C.  R.  117. 

64.  The  lien  of  a  factor  is  the  mere  right  of 
retaining  the  goods  of  his  principal,  until  hia 
demands  in  that  capacity  are  settled;  and  it 
gives  the  factor  a  rigntfnl  possession,  which  can- 
not be  divested  without  his  own  consent.  But 
as  against  his  principal,  it  gives  him  no  general 
or  special  property,  whatever  may  be  the  case 
in  respect  to  mere  strangers.  Jiranjf  v.  Hetd^ 
iMason'sC.  C.  R.  321. 

65.  The  consignee  of  a  vessel  is  bound  to  ad* 
vance  the  freight  for  the  supply  of  the  necessitiea 
of  the  voyage,  to  be  so  applied  by  the  roaster* 
Ruiher  v.  ConyngAom,  2  Peters'  Adm.  Decis.  296, 

66.  While  the  freight  is  in  the  hands  of  the 
consignee,  he  cannot  advs'^tce  money  to  the 

2'; 


894 


CONSIGNOR  AND  CONSIQNEE. 


Consignor  tn«l  Conrngnee. 


master  on  marine  interest,  unless  he  has  been 
directed  by  the  consignor  to  appropriate  the 
freight  to  another  purpose.     Ibid. 

67.  An  instrument,  claimed  to  be  an  hypothe- 
tion  of  a  vessel,  is  not  such,  if  it  was  given  to 
the  consignee  when  he  had  funds  in  his  hands 
to  secure  the  advances  made  by  him  for  the 
vessel.  The  John  and  Aliu,  1  Wash.  C.  C.  R. 
293. 

68.  A  consignee  impliedly  contracts,  not  only 
for  his  fidelity  in  the  disposition  of  the  cargo, 
and  for  the  exercise  of  his  best  judgment,  out 
for  the  exercise  of  a  sound  judgment  in  the 
management  of  the  business  confided  to  him. 
If  he  is  authorized  to  direct  the  destination  of 
the  ship,  with  a  view  to  the  best  market,  it  is 
his  duty  to  make  all  necessary  inquiries  to  ena- 
ble  him  to  find  out  where  the  best  market  is. 
But  if  the  consignment  be  general,  he  is  not 
bound  to  look  out  for  any  other  market  tlian  that 
to  which  the  vessel  is  consi^ed ;  and  he  might 
make  himself  liable  by  sending  her  to  any  other, 
should  a  loss  be  there  sustained.  JTineston  v. 
ITtlson,  4  Wash.  C.  C.  R.  310. 

69.  A  custom  of  London  was  proved,  that 
consignees,  having  liens  on  the  cargoes  con- 
signed to  them,  insure  them  against  fire  j  and 
tlutt  the  consignee  in  this  case  was  always  m  the 
habit  of  acting  conformably  with  the  custom ; 
but  no  evidence  was  given  of  a  policy  in  this 
particular  case.  If  the  custom  is  intended  for 
the  benefit  of  the  consignor,  the  consignee  is 
bound  to  insure ;  and  if  he  do  not,  he  stands  in- 
surer himself,  and  is  entitled  to  the  premium. 
Alitor,  if  the  custom  be  merely  for  the  protec- 
tion of  the  interests  of  the  consignee.    Ihid, 

70.  A  del  credere  commission  is  not  demand- 
able  when  the  sale  is  made  on  credit,  but  never- 
theless paid  for  in  cash,  in  considemtion  of  a 
deduction  of  a  certain  per  centage.    llnd. 

71.  It  is  no  objection  to  the  vesting  of  the 
right  of  property  in  the  consignee  for  value,  or 
whose  debt  is  to  be  secure,  that  the  goods  are, 
by  agreement,  to  be  at  the  risk,  and  for  account 
of  the  consignor.  U.  S,  v.  The  Dilawari  ins.  Co,j 
4Wash.  C.  C.  R.  41S. 

72.  Where  goods  on  consignment  at  Boston, 
were,  on  failure  of  the  owners,  assigned  for  the 
benefit  of  creditors,  and  before  notice  to  the  oon- 

'  signee  of  the  assignment  could  be  reasonably 
made,  another  creditor  of  the  debtors  attached 
them,  by  a  trustee  process  in  Boston,  the  debtor 
and  creditors  being  citizens  of  Pennsylvania,  it 
was  held,  that  the  assignment,  if  bona  fide,  was 
a  sufficient  title  to  pass  the  goods  to  the  as- 
signees, and  to  overreach  the  trustee  pn>cess. 
BohUn  V.  Cleveland,  5  Mason's  C.  C.  R.  174. 

73.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  frilight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  out  the  vessel.  A  third  person  shipped 
goods,  and  consigned  them  to  the  defendant, 
who,  on  receiving  them  from  the  master,  pro- 
mised to  pay  the  freight:  Heldj  that  the  cnirter- 
party  did  not  deprive  the  owner  of  his  lien  for 
the  freight,  and  that  the  defendant  became  lia- 
ble to  the  owner  for  the  freight,  by  his  accept- 


ance of  the  goods.    Rugg^es  v.  Budbior,  Faints 
C  C  R.  358. 

74.  In  the  case  of  Kingston  i;.  Wilson,  in  the 
circuit  court  of  Pennsylvania,  4  Wash.  C.  C.  R. 
316,  Mr.  Justice  Washington  said: — ^'I  an 
strongly  inclined  to  think,  that  if  the  owner  of  a 
cargo  overdraw  a  bill  at  hazard  upon  his  eoo- 
signee,  before  he  is  apprized  of  the  balance  doe 
to  him,  he  does  so  at  the  peril  of  paying  the 
damages  upon  the  return  of  the  bill,  without  a 
claim  for  remuneration  by  the  payer  of  the  bill; 
if  at  the  time  of  the  refusal  to  accept  the  bOL 
the  balance  was  not  ascertained,  so  that  he  could 
know  to  what  amount  he  could  with  safety  ao- 
cept  the  bill.'' 

76.  The  endorsement  and  delivery  of  a  bill  of 
lading,  or  the  delivery  of  the  bill  without  en- 
dorsement, if  the  car^  is,  by  the  terms  of  it,  to 
be^i^Vibr^  to  a  particular  person,  amounts  to  a 
transfer  of  the  property,  subject  to  the  right  of 
the  vendor,  if  the  consideration  be  not  paid,  to 
reclaim  the  property  before  it  shall  get  into  the 
actual  possession  of  the  vendee.  Walter  et  ei. 
V.  Rou  et  ol.,  2  Wash.  C.  C.  R.  283. 

76.  A  factor  has  no  property  or  intereet  in 
goods  consigned  to  him  oeyond  his  commission, 
and  cannot  control  the  owner's  right  over  them. 
Ibid, 

77.  If  goods  be  sold  and  shipped  upon  the 
account  and  at  the  risk  of  the  vendor,  the  bOl 
of  lading  making  the  goods  deliverable  to  him, 
or  being  assigned  to  him^  transfen  the  legal  title 
in  the  goods,  to  the  perfection  of  which  nothing 
is  wanted  but  actual  possession.  Until  this  be 
obtained,  the  vendor  retains  an  equitable  right 
to  countermand  the  delivery  of  the  goods;  if  the 
consideration  has  not  been  paid,  the  consignee 
has.  in  the  mean  time,  failed.  Rj^g  JT  Co,  v. 
Snell,  2  Wash.  C.  C.  R.  403. 

78.  P.  H.,  residing  in  Richmond,  Virginia,  of 
the  firm  of  M.  H.  &  Co.,  London,  merchants, 
wrote  to  R.  D.,  on  the  5th  of  September,  179^ 
a  merohant  of  Falmouth,  Virginia,  informing  him 
of  the  arrival,  in  James  river,  of  the  ship  Molly, 
chartered  by  M.  H.  &  Co.,  to  load  with  tobacco^ 
to  be  shipped  to  Europe,  consigned  to  M.  H.  k 
Co.,  and  aavising  K.  D.  to  embrace  this  &v<N2r>- 
ble  time  and  opportunity,  as  he  deemed  it,  of 
shipping  tobacco  to  Europe.  The  vessel,  he 
said,  would  *'  go  to  Cork  for  orderiL  and  from 
thenee  to  any  port  in  Europe,  out  of  the  Straits." 
In  another  part  of  his  letter  he  informed  R.  D. 
that,  "  if  peace  is  not  established  in  Franee,  by 
the  time  the  Molly  arrives  at  Cork,  it  is  most 
probable  she  will  be  sent  to  Rotterdam,  or  aome 
port  in  Holland."  On  the  19th  of  the  same 
month,  R.  D.  wrote  in  reply,  after  informing  P. 
H.  that  he  had  sent  fifty-eight  hogsheads  to  be 
shipped  by  the  Molly,  "I  hope  the  tobacco  will 
go  to  a  saving  market,  as  the  quality  is  well 
suited  to  the  Dutch  market,  where  I  expect  it 
will  ultimately  go,  as  appearances,  I  conceive, 
strongly  indicate  a  continuance  of  the  war.^  Hw 
Molly  arrived  at  Cork  about  the  end  of  the  year 
1793,  when  M.H.  k  Co.  determined  to  tend  the 
tobacco  to  France,  the  war  still  continuing,  and 
accordingly  consigned  it  to  a  mercantile  hoboe  ia 
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Havre.  After  experiencing  great  delay  and  dif- 
ficolty  in  obtaining  the  account  of  sales  from  the 
eonsigneea  in  Havre,  and  using  every  effort  to 
set  from  them  the  proceeds  of  sale,  M.  H.  &  Co. 
tmally,  mlS«)3,  consented  to  a  compromise, where- 
by R.  D.  was  only  entitled  to  £142  4s.,  after  de- 
ducting costs,  commissions,  &o.,  for  his  propor- 
tion of  the  proceeds  of  the  cargo  of  the  Molly. 
By  the  court : — ^It  seems,  that  although  it  was 
clearly  the  understanding  of  R.  D.  that  his  to- 
bacco would  not  be  sent  to  France,  should  the 
war  ocmtinue,  yet  his  letter  did  not  amount  to  a 
positiw  instruction,  which  would  deprive  the 
consignees,  after  the  arrival  of  the  tobacco  in 
Cork,  of  the  discretion  of  sending  it  to  Fmnce, 
if  they  should  deem  it  advisable  for  the  interests 
of  the  consignor  to  do  so.  At  all  events,  if  the 
consignor  objected  to  this  destination  being  given 
to  his  tobaoeo,  it  was  his  duty  to  have  informed 
the  consignees  of  it ',  aud  his  silence,  after  he 
was  mppnaed  of  its  destination,  was  an  implied 
function  and  approval  of  the  act  of  the  consignees, 
Of  which  he  had  no  right  to  complain,  after  the 
•peculation  proved  to  be  disastrous.  It  seems, 
however,  that  only  half  commissions  are  charge- 
able by  the  consignee  in  such  cases.  Dunbar  v. 
Jfiiicr,  Hart  tf  Co.y  I  Brockenb.  C.  C.  R.  85. 


CONSTITUTION  OF  THE  UNITED  STATES. 

1.  The  constitution  of  the  United  States  was 
ordained  and  established,  not  by  the  states  in 
their  sovereign  capacities,  but  emphatically,  as 
the  preamUo  of  the  constitution  declares,  by  the 
people  of  the  United  States.  There  can  be  no 
douDt  that  it  was  competent  to  the  people  to  in- 
Test  the  general  government  with  all  the  powers 
which  they  might  deem  proper  and  necessary,  to 
extend  or  restrain  those  powers,  accordii«g  to 
their  own  good  pleasure,  and  to  give  them  a 
pommount  and  supreme  authority.  As  little 
doubt  can  there  be  that  the  people  had  a  right 
to  prohibit  to  the  states  the  exereise  of  any 
powers  which  were,  in  their  judgment,  •  incom- 
patible with  the  objects  of  the  general  compact ; 
to  make  the  powers  of  the  state  governments,  in 
given  cases,  subordinate  to  those  of  the  nation; 
or  to  reserve  to  themselves  those  sovereign  au- 
thorities which  they  might  not  choose  to  dele* 
sate  to  either.  The  constitution  was  not,  there- 
lore,  necessarily  carved  out  of  existing  state 
ooveieignties,  nor  a  surrender  of  powera  alread  v 
existing  in  state  institutions,  for  the  powera  ot 
the  states  depend  on  their  own  constitutions, 
suui  the  people  of  every  state  had  a  riffht  to 
modify  or  restrain  them^  according  to  thetr  own 
iriews  of  policy  or  principle.  On  the  other  hand, 
it  ie  perfectly  clear  that  the  sovereign  powera 
weeted  in  the  state  governments,  by  their  respec- 
tive constitutions,  remain  unaltered  and  unim- 
paired, except  so  far  as  they  were  granted  to  the 
^vernment  of  the  United  States.  Martin,  Heir 
of  Lmo  of  Fairfax  v.  Hunttr^s  Ia$U€^  I  Wheat. 
304 ;  3  Cond.  Rep.  575. 

2.  The  government  of  the  United  States  can 


claim  no  powera  which  are  not  granted  to  it  by  the 
constitution:  and  the  powera  actually  granted 
must  be  suck  as  are  expressly  given,  or  given  by 
necessary  implication.  The  instrument  is  to  have 
a  reasonable  construction  like  other  grants,  ac- 
cording to  the  import  of  its  terms ;  it  is  not  to  be 
restrained  to  particular  cases,  unless  that  con- 
struction grows  out  of  the  context  expressly,  or 
by  necessar]|r  implication ;  the  words  are  to  be 
taken  in  their  natural  and  obvious  sense,  and  not 
in  a  sense  unreasonably  restricted  or  enlarged. 

3.  The  constitution  unavoidably  deals  in  ge- 
neral language.  It  did  not  suit  the  purpose  of 
the  people,  in  framing  this  great  charter  for  our 
liberties,  to  provide  for  minute  specifications  of 
its  powers,  or  to  declare  the  means  by  which 
those  powera  should  be  carried  into  execution. 
It  was  forseen  that  that  would  be  a  perilous  and 
difficult  if  not  an  impracticable  task.  The  in* 
strument  was  not  intended  to  provide  merely  for 
the  exigencies  of  a  few  years^  but  was  to  endure 
through  a  long  lapse  of  ages,  the  events  of 
which  were  lockea  up  in  the  inscrutable  pur- 
poses of  Providence.  It  could  not  be  foreseen 
what  new  changes  and  modifications  of  power 
raifhx  be  indispensable  to  efi'ectnate  the  general 
objects  of  the  charter ;  and  restrictions  and  spe- 
cifications which  at  tlie  present  might  seem  sa- 
lutary, might,  in  the  end,  prove  the  overthrow 
of  tbie  system  itself.  Hence  its  powers  are  ex- 
pressed m  general  terms,  leaving  the  legislature, 
trom  time  to  time,  to  adopt  its  own  means  to 
effectuate  legitimate  objects,  and  to  mould  and 
model  the  exeroise  of  its  powers,  as  its  own 
wisdom  and  the  public  interests  should  require. 
Ihid, 

4.  The  object  of  the  constitution  was  to  es- 
tablish three  great  departments  of  government : 
the  legislative,  the  executive,  and  the  judicial 
departments.  The  firet  was  to  pass  laws,  the 
second  to  approve  and  execute  them,  and  the 
third  to  expound  and  enforee  them.  Without 
the  latter  it  would  be  impossible  to  carry  into 
effect  some  of  the  express  provisions  of  the  con- 
stitution.   Ibid, 

5.  It  is  the  duty  of  congress  to  vest  the  judi- 
cial power  of  the  United  States ;  it  is  a  duty  to 
vest  the  whole  power.  The  language,  if  impe- 
rative as  to  one  part,  is  imperatite  as  to  all.  No 
part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be 
delegated  to  slate  tribunals.    Ibid. 

6.  The  judicial  power  is  delegated  by  the  con- 
stitution in  the  most  general  terms,  and  may, 
therefore,  be  exercised  by  congress  under  every 
variety  of  form  of  appellate  or  original  jurisdic- 
tion.   Jhid, 

7.  The  appellate  power  is  not  limited  by  the 
terms  of  the  third  article  of  the  constitution  to 
any  particular  courts.  The  words  are,  "  the  ju- 
dicial power"  (which  includes  am)ellate  power) 
shall  extend  to  all  cases,  &c.,  and  "  in  all  other 
cases  before  mentioned  the  supreme  court  shall 
have  appellate  jurisdiction."  It  is  the  case, 
then,  and  not  the  court,  that  gives  jurisdiction. 
If  the  judicial  power  extends  to  the  case,  it  will 
be  in  vain  to  searoh,  in  the  letter  of  the  oonsti* 
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tation,  for  any  aualifioatioa  of  tha  tribttoal  wheiie 
it  dependfl.    wid. 

8.  The  framerft  of  the  oonstitutioa  conteii»- 
plated  that  caaea  within  the  judicial  oognizaDce 
of  the  United  States  not  onlv  might|  but  would 
arise  in  the  state  oourta,  in  the  exercise  of  their 
ordinary  jurisdiction.  With  this  view  the  sixth 
article  declares,  "  This  constitution.  an4  the  laws 
of  the  United  States  which  shall  be  naade  in 
pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land,  and  the  judges  in  every  state  shall  be 
bound  thereby)  any  thing  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwithstand* 
ing."  It  is  obvious  that  this  obli^tion  is  impe* 
rative  bn  the  judges  in  their  omciaL  and  not 
merely  in  their  i»rtvate  capacities.  From  thie 
very  nature  of  their  judicial  duties,  they  would 
be  called  ujwn  to  pronounce  the  law  applicable 
to  the  04se  in  question.  They  were  not  to  de> 
cide  nierely  according  to  the  laws  or  constitution 
of  the  state,  but  accordini^  to  the  constittttion, 
laws,  and  treaties  of  the  United  States.    Ibid. 

9.  Under  the  constitution  of  the  United  States 
the  power  of  naturalization  is  exclusively  in 
congress.  Chirac  v.  Chiraitf  2  Wheat.  259',  4 
Cond.  Rep.  111. 

10.  Since  the  adoption  of  the  constitution  of 
the  United  States^  a  state  has  authority  to  pass 
a  bankrupt  law,  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  within  the  mean* 
Vfg  of  the  constitution,  art.  1,  sec.  10,  and  pro- 
vided there  be  no  act  of  congress  in  force  to  es- 
Hblish  a  uniform  system  of  bankruptcy  conflict- 
ing with  such  law.  Slwrges  v.  CroumtnsJkMld,  4 
Wheat.  122 ;  4  Cond.  Rep.  409. 

11.  CongjesS)  has,  by  the  constitution,  exclu- 
sive authority  to  regulate  the  proceedings  in  the 
courts  of  the  United  States }  and  the  states  have 
no  authority  to  control  those  prooeedinn  except 
so  far  as  the  state  process  acts  are  a«»pted  by 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  coneress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  ^  Cond.  Rep.  I. 

12.  The  federal  government  is  one  of  the  de» 
letted  powers.  All  powers  not  delegated  to  it, 
or  inhibited  te  the  states,  are  reserved  to  the 
states  or  the  people.  Briseot  et  d.  v.  Bank  of 
the  Cammontceatth  of  Kentucky,  1 1  Peters,  267. 

13.  The  constitution  was  designed  to  operate 
on  the  states  in  their  corporate  capacities.  It  is 
crowded  with  provisions  which  restrain  or  annul 
the  sovereignty  of  the  states  in  some  of  the 
higher  branches  of  their  prerogatives.  Martin^ 
Lessu  of  Fairfax  v.  Hunter' t  Leeeee,  1  Wheat. 
304 ;  3  Cond.  Rep.  575. 

14.  The  language  of  the  constitution  is  impe? 
rative  on  the  states  as  to  the  performance  of 
many  duties.  It  is  imperative  on  the  state  le- 
gislatures to  make  laws  prescribing  the  time, 

Elace,  and  manner  of  holdinpf  elections  for  sena- 
)rs  and  representatives,  and  for  electors  of  pre- 
sident and  vioerpresident.  And  in  these,  as  well 
as  in  other  cases,  congress  have  a  right  to  revise, 
amend,  or  supersede  the  laws  which  may  be 
passed  by  the  state  JegisMures.    Ibid, 


15.  The  constilution  of  the  United  States  mu 
designed  for  the  coounon  and  equal  beaefit  of 
all  the  people  of  the  United  States.  The  jiidi^ 
cial  power  was  granted  for  the  lame  bemgn  and 
salutary  purposes.  It  was  not  to  be  exerciced 
exclusively  tor  the  benefit  of  parties  who  m^ 
be  plaintins  in  a  suit,  and  who  would  elect  tiis 
national  forum,  but  also  for  the  protectiim  ofde* 
fondants^  who  mi^ht  be  entitled  to  try  their 
righto  or  assert  their  privileges  before  the  nme 
forum.    Ibid.. 

1$.  The  amendment  of  the  constitotioii  of  Ilia 
United  Stotes,  by  which  the  iudioisl  power  of 
the  United  States  was  declared  not  to  exteod  to 
any  suit  commenced  or  prosecuted  by  a  citiien 
or  citizens  of  another  state,  or  by  foreign  tub* 
jects,  against  a  state,  prevented  the  exeiciie  of 
jurisdiction  in  any  case»  msl  or  future.  Hot- 
liwworlh  V.  The  StatM  (^Tirginia,  3  DaU.  37ft; 
1  Omd.  Rep.  169. 

17.  The  third  article  of  the  oonstitntiooof  the 
United  States  describes  the  extent  of  the  jodi* 
cial  power.  The  second  section  doses  as  eon- 
meration  of  the  cases  to  which  it  extendi,  witk 
'^controversies  between  a  Abate  and  the  citizeM 
thereof^  and  foreign  states^  citizens  or  subjectt .^' 
A  subsequent  clause  of  the  same  sectioa  giva 
the  supreme  court  original  jurisdiction  in  ail 
cases  in  which  a  state  shall  be  a  party:  the  state 
of  Georgia  may  then  certainly  be  wed  in  thif 
court.  The  Cheroku  Nation  y.  The  SleU  of 
Gforgiay  5.  Peters,  1. 

18.  It  has  been  truly  said,  that  under  a  coo- 
stitution  conferring  q)ecifio  powers,  the  pover 
contended  for  must  be  siantAd,  or  it  caooot  be 
exerted.  The  power  of  Conepess  to  pre  lbs 
priority  to  debts  due  to  the  United  &ies,  ii 
claimed  under  the  authority  to  make  all  hvi 
which  shall  be  necessary  and  proper  to  canj 
into  execution  the  powers  vested  by  the  consti- 
tution in  the  government  of  the  United  Statei) 
or  in  any  department  or  officer  thereof.  Coo< 
gress  must  possess  the  choice  of  mesaa,  and 
must  be  empowered  to  use  aily  means  vbicb 
are  in  fact  conducive  to  the  exercise  of  s  power 
gmnted  by  the  constitution.  The  United  Statu 
V.  Fisher  el  ol.^  2  Cranoh,  258 ;  1  Cond.  Rep.  421. 

19.  The  geneml  principles  contained  in  tbe 
constitution  are  not  to  be  regarded  as  rolei  to 
fetter  and  control,  but  as  matters  merely  dede* 
mtory  and  directory ;  for,  even  in  the  ooo«(itO' 
tion  itself,  we  may  trace  repeated  depTtoiei 
from  the  theoretical  doctrine  Uiat  the  legiatativei 
executive  and  judicial  powers,  slionJd  be  keri 
separate  and  distinct.  Vooper  v.  T^fair,  4  DaJL 
13;  1  Cond.  Rep.  24. 

20.  The  government  of  the  Union  is  a  govern* 
ment  of  the  people ;  it  emanates  from  tbeo ;  itf 
powers  are  granted  by  them,  and  are  to  be  eier- 
cised  directly  on  them,  and  for  tbetf  benefit. 
Although  limited  in  its  powers,  the  govemmeot 
is  supreme  within  its  sphere  of  action;  and  iti 
laws,  when  made  in  pursuance  of  Ike  oon«tito> 
tion,  form  the  supreme  law  of  the  land.  M'Cd' 
toch  V.  The  State  of  Manflaad,  4  Wheal.  316;  4 
Cond.  Rep.  466. 

21 .  There  is  nothing  in  the  constitntkn  of  the 
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United  States,  similar  to  the  articles  of  confede- 
ration, which  exclades  indidental  or  implied 
powers.    i6tif. 

22.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  oonstitation^  all  the  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end^  and  which  are  not  prohibited,  may 
constitutionally  be  employed  to  carry  it  into 
effect.    Ibid. 

23.  If  a  certain  means  to  carry  into  effect  any 
of  the  powers  expressly  given  \}y  the  cdnstitu- 
tion  to  the  goremment  of  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessit^r  is  a  question 
of  legislative  discretion;  not  of  judicial  cogni- 
zance.   Ibid. 

24.  The  present  constitution  of  the  United 
States  did  not  commence  its  operations  until  the 
first  Wednesday  in  March,  1789 }  and  the  pro- 
Tision  in  the  constitution,  that  <'no  state  shall 
make  any  law  impairing  tne  obligation  of  a  con- 
tract," does  not  extend  to  a  state  law  enacted 
before  that  day,  and  operating  upon  rights  of 
property  vested  before  that  time.  OvnngB  v. 
Spetdj  5  Wheat.  420;  4  Cond.  Rep.  714. 

25.  The  constitutional  power  of  regulating 
commerce,  extends  to  the  regulation  of  naviga- 
tion. Gibbons  t.  Ogdtn,  9  Wheat.  1;  5  Cond. 
Rep.  562. 

26.  The  power  to  reguhite  commerce  extends 
to  every  species  of  commercial  intercourse  be- 
tween the  United  States  and  foreign  nations, 
and  among  the  several  states.  It  does  not  stop 
at  the  external  boundary  of  a  state.  It  is  gene- 
ral, and  has  no  limitations  but  such  as  are  pre- 
scribed hj  the  constitution  itself.  So  far  as  it 
extends,  it  is  exclusively  vested  in  congress; 
and  no  part  of  it  can  be  exercised  by  a  state. 
Ibid. 

27.  State  inspection  laws,  health  laws,  and 
laws  for  regulating  the  internal  commerce  of  a 
state,  and  those  which  respect  turnpike  roads, 
ferries,  &c.,  are  not  within  the  power  granted  to 
congress  to  regulate  commerce.    Ibid. 

28.  The  framers  of  the  constitution  of  the 
United  States  must  be  understood  to  have  em- 
ployed words  in  their  natural  sense,  and  to  have 
intended  what  they  said ;  and  in  const raing  the 
extent  of  the  powers  which  it  creates,  there  is 
no  other  rule  than  to  consider  the  language  of 
the  instrument  which  confers  them,  in  connex- 
ion with  the  purposes  for  which  they  are  con- 
ferred.   Ibid. 

29.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  the  legislature  of  a 
state  to  exercise  judicial  functions.  Sfdterlie  v. 
Mattkewsoriy  2  Peters,  413. 

30.  There  is  no  part  of  the  constitution  of  the 
United  States  which  applies  to  a  state  law,  which 
divested  rights  vested  by  law  in  an  individual; 
]>rovided  its  effect  he  not  to  impair  the  obliga- 
tion of  a  contract.    Ibid. 

31.  The  supreme  court  said :  The  plaintiff  in 
error  was  seized  in  the  country  of  the  Cherokee 
Indians,  and  forcibly  carried  away,  while  under 
the  guardianship  of  treaties  guarantying  the 
ooimtry  in  which  he  resided,  and  taking  it  under 
the  protection  of  the  United  States.    He  was 
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seized  while  performing,  under  the  sanction  of 
the  chief  magistrate  of  the  Union,  those  duties 
.which  the  humane  policy  adopted  by  congress 
had  recommended.  He  was  apprehended,  tried 
and  condemned,  under  colour  of  a  law  which 
has  been  shown  to  be  repu^ant  to  the  constitn* 
tion,  laws  and  treaties  ot  the  United  States. 
Had  a  judgment,  liable  to  the  same  objections, 
been  rendered  for  property,  none  would  question 
the  jurisdiction  of  the  supreme  court.  It  cannot 
be  less  clear  when  the  judgment  affects  personal 
libertv,  and  inflicts  disgraceful  punishment,  if 
punishment  could  disgrace  when  inflicted  on 
innocence.  The  plaintiff  in  error  is  not  less  in- 
terested in  the  operation  of  this  unconstitutional 
law,  than  if  it  affected  his  property.  He  is  not 
less  entitled  to  the  protection  of  the  constitution, 
laws  and  treaties  of  his  country.  Worcester  v. 
The  State  of  Georgia,  6  Peters,  515. 

32.  The  provision  in  the  fifth  amendment  to 
the  constitution  of  the  United  States,  declaring 
that  private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation^  is  intended 
solely  as  a  limitation  on  tne  exercise  of  power 
by  tne  government  of  the  United  States,  and  is 
not  applicable  to  the  legislation  of  the  states. 
Barron  v.  The  Mayor  and  City  Council  of  Battu 
more,  7  Peters,  243. 

33.  The  constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  States  for 
themselves ;  for  (heir  own  government ;  and  not 
for  the  government  of  individual  states.  Each 
state  established  a  constitution  for  itself,  and  in 
that  constitution  provided  such  limitations  and 
restrictions  on  the  powers  of  its  particular  go- 
vernment, as  its  judgment  dictated.  The  peo- 
ple of  the  United  States  framed  such  a  govern- 
ment for  the  United  States  as  they  supposed 
best  adapted  to  their  situation,  and  best  calcu- 
lated to  promote  their  interests.  The  powera 
they  conferred  on  this  government  were  to  be 
exercised  by  itself;  and  the  limitations  on 
power,  if  expressed  in  general  terms,  are  natu- 
rally and  necessarily  applicable  to  the  govern- 
ment created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  instrument 
itself;  not  of  distinct  governments  framed  by 
different  persons,  and  for  different  purposes. 
Ibid. 

34.  The  supreme  court  has  no  right  to  pro- 
nounce an  act  of  the  state  legislature  void,  as 
contrary  to  the  constitution  of  the  United  States, 
from  the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property.  The  constitution  of 
the  United  States  does  not  prohibit  the  states 
from  passing  retrospective  laws,  ^nerally;  bat 
only  ex  post  facto  laws.  It  has  been  solemnly 
settled  by  this  court,  that  the  phrase  "ex  post 
facto  law"  is  not  applicable  to  civil  laws,  but  to 
penal  and  criminal  laws,  which  punish  no  party 
for  acts  antecedently  done,  which  were  not  pun- 
ishable at  all,  or  not  punisnable  to  the  extent  or 
in  the  manner  prescribed.  Ex  post  facto  laws 
relate  to  penal  and  criminal  proceedings  which 
impose  punishments  or  forfeitures;  and  not  to 
civil  proceedings  which  affect  private  rights 
retrospectively.    Watson  v.  Mason,  8  Peters,  88. 

35.  The  clause  in  the   constitution  of   the 
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United  States,  concerning  ex  post  facto  laws, 
does  not  extend  to  civil  rights  and  remedies. 
The  Society  for  Propagating  Me  Gospel  ▼.  Wheeler, 
2  Gallis.  C.  C.  R.  138. 

36.  It  is  not  the  want  of  an  original  power  in 
an  independent  sovereign  state,  to  prohibit  loans 
to  a  foreign  goverament,  which  restrains  a  state 
legislature  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed 
by  the  oonstitution.  The  American  people  have 
conferred  the  power  of  borrowing  money  on  the 
government;  and  by  making  that  government 
supreme,  have  shielded  its  action,  in  the  exer- 
cise of  tnat  power,  from  the  action  of  the  local 
sovernments.  The  grant  of  the  power,  and  the 
declaration  of  supremacy,  is  a  declaration  that 
no  such  restraining  or  controlling  powers  shall 
be  exercised.  Weeton  v.  The  Citjf  Council  qf 
Charleston^  2  Peters,  449. 

37.  A  oonstitution,  from  its  nature,  deals  in 
generals,  not  in  details.  Its  framers  cannot  per- 
ceive minute  distinctions  which  arise  in  the  pro- 
gress of  the  nation,  and  therefore  confine  it  to 
the  establishment  of  broad  and  generalprinci- 
ples.  The  Bank  of  the  U.  S,  v.  DeveauXy  6  Cfranch, 
61 :  2  Cond.  Rep.  189. 

38.  The  judicial  department  wan  introduced 
into  the  American  constitution,  under  impres- 
sions, and  with  views,  which  are  too  apparent 
not  to  be  perceived  by  all.  However  true  the 
fact  may  be,  that  the  tribunals  of  the  states  will 
administer  justice  as  impartially  as  those  of  the 
nation,  to  parties  of  everj^  description,  it  is  not 
less  true  that  the  constitution  itself  eitner  enter- 
tains apprehensions  on  this  subject,  or  views 
with  such  indulgence  the  possible  fears  and  ap- 
prehensions of  suitors,  that  it  has  established 
national  tribunals  for  the  decision  of  controver- 
sies between  aliens  and  a  citizen,  or  between 
citizenstof  different  states.    Und. 

39.  l^e  judiciary  act  must  be  restrained  by 
the  constitution  of  the  United  States.  Owin^  v. 
Norwood* s  Lessee^  5  Cranch,  344;  2  Cond.  Rep. 
275. 

40.  The  fourth  article  of  the  constitution  of 
the  United  States,  which  declares  that  "Full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state."  cannot,  by  any  just  con- 
struction of  its  words,  be  held  to  embrace  an 
alleged  error  in  a  decree  of  a  state  court,  asserted 
to  be  in  collision  with  a  prior  decision  of  the 
same  court  in  the  same  ca^e.  Mitchell  v.  Lenox^ 
14  Peters,  49. 

41.  It  will,  probably,  be  found,  when  we  look 
to  the  character  of  the  constitution  of  the  United 
States  itself,  the  objects  which  it  seeks  to  attain, 
the  powers  which  it  confers,  the  duties  which  it 
enjoins,  and  the  rights  which  it  secures,  as  well 
as  to  the  known  historical  fact  that  many  of  its 
provisions  were  matters  of  compromise  of  op- 
posing interests  and  opinions,  that  no  uniform 
rule  of  interpretation  can  be  applied,  which  may 
not  allow,  even  if  it  does  not  positively  demand, 
man^  modifications  in  its  actual  application  to 
particular  clauses.  Perhaps  the  safest  rule  of 
mterpretation,  after  all,  will  be  found  to  be  to 


look  to  the  nature  and  objects  of  the  particnlv 
powers,  duties,  and  rights,  with  all  the  light  and 
aids  of  contemporary  nistory,  and  to  give  to  the 
words  of  each  just  such  operation  and  fores, 
consistent  with  their  Intimate  meaning,  as  to 
fairly  secure  and  attain  the  ends  proposed.  Pngf 
v.  7%e  ConunonweaUh  of  PennsMvania,  l^felm^ 
539. 

42.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  courts  of 
the  United  States,  and  destroy  rights  aoqaired 
under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery,  and  the  nation  if 
deprived  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  U.  S. 
v.  Judge  Peters,  5  Cranch,  1 15 ;  2  Cond.  Bep.  301 

43.  The  second  section  of  the  fourth  article 
of  the  constitution  of  the  United  States,  does  not 
extend  to  a  slave  voluntarily  carried  by  his  mss* 
ter  into  another  state,  and  there  left  under  the 
protection  of  a  law  declaring  him  free,  but  ts 
slaves  escaping  from  one  state  into  another. 
Butler  V.  Hopper,  1  Wash.  C.  C.  R.  499. 

44.  The  powere  bestowed  by  the  oonstitatioa 
upon  the  government  of  the  United  Slates  were 
limited  in  their  extent,  and  were  not  intended, 
nor  can  they  be  construed  with  other  powers 
before  vested  in  the  state  governments,  which 
of  course  were  reserved  to  those  govenmientf 
impliedly,  as  well  as  by  an  express  provision  of 
the  constitution.  Golden  v.  Prince^  3  Wash.  C.  C 
R.  313. 

45.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper 
within  the  ordinary  functions  of  legidatioo^  if 
not  inconsistent  with  the  powers  vested  ezdo- 
sively  in  the  government  of  the  United  Statei, 
and  not  forbidden  by  some  article  of  the  coosti* 
tution  of  the  United  States,  or  of  the  slate ;  tod 
such  laws  were  obligatory  upon  all  the  citizois 
of  that  state,  as  well  as  othera  who  nigbt  claim 
rights  or  redress  for  injuries  under  those  laws, 
or  in  the  courts  of  that  state.    Ibid, 

46.  The  power  of  making  '^  rules  coocemiog 
captures  on  land  and  water,"  which  is  super- 
added in  the  constitution  to  that  of  dedaring 
war,  is  not  confined  to  captures  which  are  extn 
territorial,  but  extends  to  rules  reapecting  entmf* 
property  found  within  the  territory ;  and  is  so 
express  grant  to  congress  of  the  power  of  con- 
fiscating enemy's  property  found  within  the  ter- 
ritory at  the  declaration  of  war.  as  an  independ- 
ent substantive  power,  not  included  in  that  of 
declariner  war.  ^roim  y.  The  U,  S^  8  Cranch, 
110  3  3  Cond.  Rep.  56. 

47.  The  legislature  of  a  state  may  enact  laws 
more  efiectually  to  enable  all  sects  to  accom- 
plish the  great  objects  of  religion,  by  giving  them 
corporate  rights  for  the  -  management  of  tlieir 
property,  and  the  regulation  of  their  temporal  ss 
well  as  spiritual  concerns.  Terret  et  d,  v.  Ta^^ 
et  aU  9  Cranch,  43 ;  3  Cond  Ren.  254. 

48.  The  expressions  "admiralty  and  maritinie 
jurisdiction"  in  the  constitution  of  the  United 
States,  give  jurisdiction  of  all  things  done  upos 
and  relating  to  the  sea ;  or  in  other  words,  sfl 
transactions  and  proceedings  relative  to  000- 


CONSTITUTION  OP  THE  UNITED  STATES. 


ContUiution  of  Ibe  United  Suict. 


merce  and  navigation,  and  to  damages  or  inju- 
ries upon  the  sea.  De  Lovio  ▼.  BoU  et  ol.,  2  Gal- 
Jis.  C.  C.  R.  398. 

49.  The  delegation  of  oogniiance  "of  all  ciTil 
cauies  of  admiralty  and  maritime  joriadiction" 
to  the  courts  of  the  United  States,  comprehends 
all  maritime  contracts,  torts,  and  injuries.  The 
latter  branch  is  necessarily  bounded  by  locality ; 
the  former  extends  over  all  contracts,  whereso- 
ever they  may  be  made  or  executed,  or  whatso^ 
ever  may  be  the  form  of  the  stipulations  which 
relate  to  the  navigation,  business,  or  commerce 
of  the  sea.    Ibid:  474,  475. 

50.  It  is  within  the  undoubted  powers  of  state 
legislatures  to  pass  recording  acts  by  which  the 
elder  grantee  shall  be  postponed  to  a  younger, 
if  (he  prior  deed  is  not  recorded  within  a  limited 
time ;  and  the  power  is  the  same  whether  the 
deed  is  dated  before  or  after  the  recording  act. 
Though  the  efTert  of  such  a  deed  is  to  render 
the  prior  deed  fraudulent  and  void  against  a 
subflequent  purchaser,  it  is  not  a  law  violating 
the  obligation  of  contracts.    So  too  is  the  power 
to  pass  limitation  laws.  Reasons  of  sound  policy 
have  led  to  the  general  adoption  of  laws  of  this 
description,  and  their  validity  cannot  be  ques- 
tioned.   Tne  time  and  manner  of  their  opera- 
tion, the  exc«?ptions  to  them,  and  the  acts  from 
whicti  the  time  limited  shall  b^in  to  ran,  will 
generally  depend  on  the  sound  discretion  of  the 
legislature ;  according  to  the  nature  of  the  titles, 
the  situation  of  the  country,  and  the  emergency 
which  leads  to  their  enactment.    Cases  may  oc- 
cur where  the  provisions  of  a  law  on  these  sub- 
jects may  be  so  unreasonable  as  to  amount  to  a 
denial  of  a  right,  and  to  call  for  the  interposition 
of  the  supreme  court  of  the  United  States.  Hart 
T.  LomoAtre,  3  Peters,  290. 

51.  In  its  enlarged,  and  perhaps  literal  sense, 
the  term  '<  bill  of  credit"  may  comprehend  any 
instrument  by  which  a  state  engages   to  f»v 
money  at  a  future  day ;  thus  including  a  certifi- 
cate given  for  money  borrowed.     But  the  lan- 
gua^re  of  the   constitution  itself,  and  the  mis- 
chief to  be  prevented,  equally  limit  the  inter- 
pretation of  the  terms.    Thtf  word  ''emit"  is 
never  employed  in  describing  those  contracts  by 
which  a  state  binds  itself  to  pay  money  at  a 
future  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use.    Nor  are  in- 
struments executed  for  such  purposes,  in  common 
language,  denominated  "bills  of  credit."     "To 
emit  bills  of  credit,"  conveys  to  the  mind  the 
idea   of   issuing    paper  intended   to  circulate 
through    the    community,  for  its  ordinary  pur- 
poses, as  money ;  which  paper  is  redeemable  at 
a  future  day.    This  is  tne  sense  in  which  the 
terms  have  always  been  understood.    The  con- 
stitution considers  the  emission  of  bills  of  credit, 
and  the  enactment  of  tender  laws,  as  distinct 
operations,  independent  of  each  other,  which 
may  be  separately  performed,    fioth  are  forbid- 
den.   To  sustain  the  one,  because  it  is  not  also 
the  other;   to  say  that  bills  of  credit  may  be 
emitted,  if  they  be  not  made  a  tender  in  pay* 
rnent  of  debta:  is,  in  efTectj  to  expunge  that  dis- 
tinct indepenaent  prohibition,  and  to  read  the 


clause  as  if  it  had  been  entirely  omitted. 
V.  The  StaU  of  Missouri,  4  Peters,  431. 

52.  The  constitution  of  the  United  States,  art. 
2,  sec.  2,  which  declares  that  the  president 
"  shall  nominate,  and,  by  and  with  the  consent 
of  the  senate,  shall  appoint  ambassadors,"  &c., 
"and  all  other  officers  of  the  United  States, 
whose  appointments  are  not  herein  provided  for, 
and  whicn  shall  be  established  by  law ;"  taken 
in  connection  with  the  subsequent  clause  of  the 
same  section,  which  authorizes  congress,  "by 
law,  to  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  president 
alone,  in  the  courts  of  Jaw,  or  in  the  Leads  of 
departments;"  and  with  the  third  section  of  the 
same  article,  empowering  the  president  to  fiU 
"  all  vacancies  that  may  happen  during  the  re 
cess  of  the  senate,  by  granting  commissions 
which  shall  expire  at  the  end  of  their  next  ses- 
sion ;"  is  interpreted  to  declare,  that  all  officers 
under  the  federal  government,  except  in  cases 
where  the  constitution  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  The  United 
SuOes  V.  Maurice  et  d^  2  Brockenb.  C.  C.  R.  96. 

53.  Appointments  to  office  can  be  made  by 
the  head  of  a  department,  in  those  cases  onlv 
which  congress  has  authorized  by  law;  and, 
therefore,  the  appointment  of  an  agent  of  fortifi- 
cations by  the  secretary  of  war,  there  being  no 
act  of  congress  conferring  that  power  upon  that 
officer,  is  irregular.    Ibid. 

54.  The  laws  of  conffress  made  in  pursuance 
of  the  constitution  of  the  United  States,  are  the 
supreme  laws  of  the  land,  any  thing  in  the  con- 
stitution or  laws  of  any  state  notwithstanding. 
The  United  States  v.  Hart,  Peters'  C.  C.  R.  390. 

55.  The  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  is  the  law  of  the 
land,  and  admits  the  inhabitants  of  Florida  to 
the  enjoyment  of  the  privileges,  rights,  and  im- 
munities of  the  citizens  of  the  United  States. 
They  do  not,  however,  participate  in  political 
power:  they  do  not  snare  in  the  sovernment, 
until  Florida  shall  become  a  state.  In  the  mean 
time,  Florida  continues  to  be  a  territory  of  the 
United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  "congress 
to  make  all  needful  rules  and  regulations  re- 
specting the  territory,  or  other  property  belong- 
ing to  the  United  States."  The  American  Ins.  Co, 
V.  Three  Hundred  and  Fifty'six  Bales  of  Cotton^ 
1  Peters,  542. 

56.  The  power  of  congress  "  to  establish  uni- 
form laws  on  the  subjectof  bankruptcy  through- 
out the  United  Stales,"  does  not  exclude  the 
right  of  the  states  to  legislate  on  the  same  sub- 
ject, except  when  the  power  is  actually  exercised 
by  congress,  and  the  state  laws  conflict  with 
those  of  congress.  Ogden  v.  Saunders,  12  Wheat. 
213;  6Condf.  Rep.  523. 

57.  Every  government  assumes,  and  rightfully 
has  the  power  to  take  care  of  its  own  revenue, 
to  protect  it  by  extraordinary  securities,  and  to 
collect  it  by  extraordinary  remedies.  Without 
this  power,  and  a  liberal  exercise  of  it,  the  go- 
vernment might  be  thrown  into  ruinous  emlMir- 
rassments^  and  distressing  disappointments  and 
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delajrs,  in  meeting  the  expenses  of  the  public 
servtce.  The  United  States,  by  an  act  of*  con- 
gress, are  entitled  to  a  preference,  in  certain 
cases,  over  all  other  creditors;  and  even  a  judg^ 
ment  will  not  protect  a  credlitor  from  the  extra- 
ordinary right  of  the  government  for  the  ordinary 
payment  of  a  debt.  Livingston  and  Nicholson  t. 
%ioore  et  a/.,  1  Baldwin's  C.  C.  R.  429. 

68.  "Common  law,''  in  the  constitution,  means 
the  common  law  of  England ;  the  amendment 
respecting  trials  by  jury,  restricts  the  legislature 
from  granting  to  an  appellate  court,  in  suits  at 
common  law,  the  power  of  re-examining,  by  a 
jury,  the  former  decision  of  another  jury,  while 
the  judgment  below  stands  unreversed.  The 
United  States  v.  Wanson,  J  Gallis.  C.  C.  R.  19. 
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General  Principles. 

1.  The  constitution  of  a  state  is  stable  and 
permanent,  not  to  be  worked  upon  bv  the  tem- 
per of  the  timeS}  nor  to  rise  and  fall  with  the  tide 
of  events;  notwithstanding  the  competition  of 
opposing  interests,  and  the  violence  of  contend- 
ing parties,  it  remains  firm  and  immovable  as  a 
mountain  amidst  the  strife  of  storms,  or  a  rock 
in  the  ocean  amidst  the  raging  waves.  It  is  a 
clear  position,  that  if  a  legislative  act  oppugns 
ft  constitutioiial  principle,  the  former  must  give 
way,  and  be  rejected  on  the  score  of  repugnance. 
It  is  a  position  equally  clear  and  sound,  that,  in 
such  case,  it  will  be  the  duty  of  the  court  to 
adhere  to  the  constitution,  and  to  declare  the  act 
null  and  void.  The  constitution  is  the  basis  of 
legislative  aulhonty;  it  lies  at  the  foundation  of 
all  law,  and  is  a  rule  and  commission  by  which 
both  legislators  and  judges  are  to  proceed.  It  is 
an  important  principle,  which,  in  the  discussion 
of  Questions  of  the  present  kind,  ought  never  to 
be  tost  sight  of,  that  the  judiciary  in  this  country 
is  not  a  subordinate,  but  a  co-ordinate  branch  of 
the  government.  Vanhorn^s  Lessee  v.  Dorrancej 
2  Dall.  304. 

2.  The  lesfislature  declare  and  enact,  that  such 
are  the  public  exigencies  or  necessities  of  the 
state,  as  to  authorize  them  to  take  the  land  of 
A,  and  give  it  to  B ;  the  dictates  of  reason,  and 
the  eternal  principles  of  justice,  as  well  as  the 
sacred  principles  of  the  social  contract  and  con- 
stitution direct,  and  they  accordingly  declare 
and  ordain,  that  A  shall  receive  a  compensation 
for  the  land.  But  here  the  legislature  must 
stop ;  they  have  run  the  full  length  of  their  au- 
thority, and  can  go  no  further.  They  cannot, 
constitutionally,  determine  on  the  amount  of  the 
compensation  or  value  of  the  land.  Public  exi- 
gencies do  not  require,  necessity  does  not  de- 
mand, that  the  legislature  should,  of  themselves, 
without  the  participation  of  the  proprietor,  or  the 


intervention  of  a  jury,  assess  the  value  of  the 
thing,  or  ascertain  the  amount  of  compeniatioa 
to  be  paid  for  it.  This  can,  constitutionally,  be 
effected  only  in  three  ways.  1.  By  the  parties; 
that  is,  by  stipulation  between  toe  legisbtture 
and  the  proprietor  of  the  land.  2.  By  commis- 
sioners mutually  elected  by  the  parties.  3.  By 
the  intervention  of  a  jur^.    Und. 

3.  If  any  act  of  the  legislature  is  repugnant  to 
the  constitution,  it  is  ipso  facto  void,  and  it '» the 
duty  of  the  court  so  to  declare  it.    Ibid. 

4.  It  is  contrary  to  the  letter  and  spirit  of  the 
constitution  to  divest  one  citizen  of  hie  right, 
and  vest  it  in  another,  without  full  compeoeation; 
and  ]f  the  legislature  may  do  so,  npon  full  in- 
demnification, it  cannot,  itself,  constitutionally 
determine  upon  the  amount  of  tne  compeneetioo. 
Ibid. 

6.  The  constitution  fixes  limits  to  the  exereise 
of  legislative  authority,  and  prescribes  the  orbit 
in  which  it  must  move.#  Whatever  may  be  the 
case  in  other  countries,  yet  in  this  there  can  be 
no  doubt,  that  every  act  of  the  legislature,  reoQCf* 
nant  to  tne  constitution,  is  absolutely  void.  iliL 

6.  An  act  of  congress  cannot  invest  the  en- 
preme  court  with  an  authority  which  is  not  wap 
ranted  by  the  constitution.  Marburg  v.  JModuon, 
1  Cranch.  175 ;  1  Cond.  Rep.  267. 

7.  As  the  supreme  court  can  never  be  unmind- 
ful of  the  solemn  duty  imposed  on  the  judicial 
department,  when  a  claim  is  supported  by  u 
act  which  conflicts  with  the  constitution;  so  the 
court  can  never  be  unmindful  of  its  duty  to  obey 
laws  which  are  authorized  by  that  instrumeoL 
The  United  States  v.  Fisher  et  df.,  Assigaus  of 
Blighty  2  Cranch,  358;  1  Cond.  Rep.  421. 

8.  It  has  been  truly  said,  that  under  a  coniti- 
tution  conferring  specific  powers,  the  power ooor 
tended  for  must  be  granted,  or  it  cannot  be  ex- 
erted. The  power  of  congress  to  give  the  pri* 
ority  to  debts  due  to  the  United  Slates^  isclaiinnl 
under  the  authority  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution 
the  powers  vested  by  the  constitution  in  the 
government  of  t|ie  United  States,  or  in  auyde* 
partment  or  officer  thereof.    Ibid. 

9.  Congress  must  possess  the  choice  of  means, 
and  must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution.     Ibid, 

10.  The  power  of  confiscation  and  banishment 
does  not  belong  to  the  judicial  authoritr.  ^rhose 
process  could  not  reach  offenders ;  and  yet  it  ii 
a  power  that  grows  out  of  the  very  nature  of  the 
social  compact,  which  must  reside  somewhere; 
and  which  is  so  inherent  in  the  legislature,  that 
it  cannot  be  divested,  or  transferretl,  witboal 
an  express  provision  of  the  constitution.  Bed 
Cooper  V.  Telfair,  4  Dall.  14 ;  1  Cond.  Rep.  211. 

11.  The  general  principles  contained  in  the 
constitution,  are  not  to  be  regarded  as  roles  to 
fetter  and  control,  but  as  matters  merely  deda- 
ratorv  and  directory ;  for  even  in  the  con?titotion 
itself  we  may  trace  repeated  departures  from 
the  theoretical  doctrine,  that  the  legislatite,  ex- 
ecutive, and  judicial  powers,  should  be  l^ept 
separate  and  distinct.    Ibid, 

12.  If  the  courts  are  to  regard  the  coostitB* 
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tion,  and  the  constitution  is  superior  to  any  ordi- 
nary act  of  the  legislature,  the  constitution,  and 
not  such  ordinary  act,  must  govern  the  case  to 
which  they  both  apply.  Marbury  v.  Madison^  1 
Cranch,  137;  1  Cond.  Rep.  268. 

13.  The  presunnption  must  alwa3's  be  in  favour 
ofthe  validity  of  laws,  if  the  contrary  is  not  clearly 
demonstrated.  Washington,  Justice.  Cooper  v. 
Telfair,  4  Dall.  14 ;  1  Cond.  Rep.  211. 

14.  If  the  legislatures  of  the  several  states 
may,  at  will,  annul  the  judgments  of  the  courts 
of  the  United  States,  ana  destroy  rights  acquired 
under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery,  and  the  nation  is 
deprived  of  the  means  of  enforcing  its  laws  by 
the  instrumentality  of  its  own  tribunals.  The 
U.  S.  V.  Judge  Petersj  5  Cranch,  115;  2  Cond. 
Rep.  202. 

15.  The  principle  asserted  in  a  case  was,  that 
one  legislature  is  competent  to  repeal  any  act 
which  a  former  legislature  was  competent  to 
pass;  and  that  one  legislature  cannot  abridge 
the  powers  of  a  succeeding  legislature.  The 
supreme  court  said: — The  correctness  of  this 
principle,  so  far  as  it  respects  general  legislation, 
cannot  be  controverted.  But,  if  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the 
most  absolute  power.  Fletcher  v.  Peck^  6  Cranch, 
S7;  2  Cond.  Rep.  308. 

16.  The  state  legislatures  can  pass  no  ex  post 
faclolaw.  An  ex  post  facto  law  is  one  which 
renders  an  act  punisnable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
Rweli  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  seized 
for  a  crime  which  was  not  declared,  by  some 
previous  law,  to  render  him  liable  to  that  punish- 
ment.    Ibid, 

17.  The  question,  whether  a  law  is  void  for  its 
repngnancy  to  the  constitution,  is,  at  all  times, 
a  qne^tion  of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render  such 
a  jmlgment,  would  be  unworthy  of  its  station, 
could  it  be  unnnindful  of  the  solemn  obligations 
wh'ch  that   station  imposes.    But  it  is  not  on 
slight  implication  and  vague  conjecture  that  the 
lezislatare  is  to  be  pronounced  to  have  trans* 
cended  its  powers,  and  its  acts  to  be  considered 
void.     The  opposition  between  the  constitution 
and  (he  law  snould  be  such,  that  the  judge  feels 
a  clear  and  strong  conviction  of  their  incompati- 
bility with  e.ich  other.     Ibid. 

18.  One  individual  who  held  lands  in  the  state 
i}(  Georjria,  under  a  deed  covenanting  that  the 
firJe  of  Georgia,  was  in  the  grantor,  brought  an 
iction  of  covenant  on  this  deed^  and  assigned  as 
I  breach,  that  some  ofthe  members  of  the  legis- 
ature  were  induced  to  vote  in  favour  of  the  law 
vhich  constituted  the  contract,  by  being  pro- 
nised  an  interest  in  it,  and  that  therefore  the 
ct  i»  a  mere  nullity.  The  court  said : — ^This 
9lemn  question  cannot  be  brought  thus  colla- 
sraJJr  and  incidentally  before  the  court.  It 
34* 


would  be  indecent,  in  the  extreme,  upon  a  pri- 
vate contract  between  two  individuals,  to  enter 
into  an  inquiry  respecting  the  corruption  of  the 
sovereign  power  of  a  state.  If  the  title  be 
plainly  deduced  from  a  legislative  act,  which  the 
legislature  might  constitutionally  pass;  if  the 
act  be  clothed  with  all  the  requisite  forms  of  a 
law ;  a  court,  sitting  as  a  court  of  law,  cannot 
sustain  a  suit  brought  by  one  individual  against 
another,  founded  on  the  allegation  that  the  act  ia 
a  nullity,  in  consequence  of  the  impure  motives 
which  influenced  certain  members  of  the  legis- 
lature which  passed  the  act.    Ibid. 

19.  The  court  will  not  declare  a  law  to  be  un- 
constitutional, unless  the  opposition  between  the 
constitution  and  the  law  be  clear  and  plain. 
Ibid, 

20.  A  law  annulling  conveyances  is  unconsti- 
tutional, because  it  is  a  law  impairing  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States.    Ibid. 

21.  The  prohibition  in  the  federal  constitution 
of  the  ex  post  facto  laws,  extends  to  penal  sta- 
tutes only  'y  and  does  not  extend  to  cases  affect- 
ing only  the  civil  rights  of  individuals.  Colder 
et  ux.  V.  Bull  et  tix,,  3  Dall.  386;  1  Cond.  Rep. 
172. 

22.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words^  for  an  act  which, 
when  done,  was  a  violation  of  no  existing  law ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause;  or  a  law  that  takes 
property  from  A  and  gives  it  to  D,  is  contrary 
to  the  flrst  great  principles  of  the  social  com- 
pact, and  cannot  be  considered  as  a  rightful  ex- 
ercise of  legislative  authority.  The  genius,  the 
nature,  the  spirit  of  our  state  governments, 
amount  to  a  prohibition  of  such  acts  of  legisla- 
tion ;  and  the  general  principles  of  law  and  rea- 
son forbid  ihem.    Ibid. 

23.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions, 
it  is  unquestionably  void ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  the  general 
scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  voia,  merely  because 
it  \Sy  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  tne  legislature  pursue  the 
authority  delegated  to  them,  their  acts  are  valid; 
if  they  transgress  the  boundaries  of  that  autho- 
rity, their  acts  are  invalid.     Ibid, 

24.  An  act  of  congress  repugnant  to  the  con- 
stitution, cannot  become  the  Taw  of  the  land. 
Marbury  v.  Madison^  1  Cranch,  137 ;  1  Cond.  Rep. 
268. 

25.  Congress  may  pass  all  laws  which  are  ne- 
cessary for  giving  the  most  complete  effect  to 
the  exercise  of  the  admiralty  and  maritime  ju 
risdiction  granted  in  the  constitution  to  the  United 
States;  but  the  general  jurisdiction,  subject  to 
this  grant^  adheres  to  the  territory  as  a  portion 
of  sovereignty  not  vet  given  away,  and  the  re- 
siduary powers  of  legislation  still  remain  in  the 
state.  The  United  Slates  v.  Bevans,  4  Wheat. 
336 ;  4  Cond.  Rep.  275. 

26.  Congress  has  power  to  incorporate  a  bank. 

3a 
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M^Culloch  V.  Maryland^  4  Wheat.  316;  4  Cond. 
Rep.  466. 

27.  The  government  of  the  Union  is  a  govern- 
ment of  the  people ',  it  emanates  from  them  3  its 
powers  are  granted  by  them,  and  are  to  be  exer- 
cised directly  on  them,  and  for  their  benefit. 
Ihid. 

28.  The  government,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action ; 
and  its  laws,  when  made  in  pursuance  of  the 
constitution,  form  the  supreme  law  of  the  land. 
Ibid. 

29.  The  government  which  has  a  right  to  do 
sn  act,  and  has  imposed  on  it  the  duty  of  per- 
forming that  act,  must,  accord  ins  to  the  dictates 
of  reason,  be  allowed  to  select  the  means.  Ibid. 

30.  There  is  nothing  in  the  constitution  of  the 
United  States  similar  to  the  articles  of  con- 
federation, which  excludes  incidental  or  implied 
powers.     Ibid. 

31.  If  the  end  be  legitimate,  and  within  the 
scope  of  the  constitution,  all  the  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited^  may 
constitutionally  be  employed  to  carry  Jt  into 
effect.    Ibid. 

32.  If  certain  means,  to  carry  into  effect  any 
of  the  powers  expressly  given  by  the  constitu- 
tion to  the  government  uf  the  Union,  be  an  ap- 
propriate measure,  not  prohibited  by  the  consti- 
tution, the  degree  of  its  necessity  is  a  Question 
of  legislative  discretion,  not  of  judicial  cogni- 
zance.    Ibid. 

33.  The  power  of  establishing  a  corporation 
is  not  a  distinct  sovereign  power  or  end  of  go- 
vernment, but  only  the  means  of  carryinsf  into 
effect  other  powers  which  are  sovereign.  When- 
ever it  becomes  an  appropriate  means  of  exer- 
cising any  of  the  powers  given  by  the  constitu- 
tion to  the  government  of  the  Union,  it  may  be 
exerci?<nl  by  that  government.    Ibid. 

34.  The  objection  to  a  law,  on  the  ground  of 
its  impaii-in.«j>;  the  obligation  of  a  contract,  can 
never  depeiul  on  the  extent  of  the  change  which 
the  law  may  make  in  it;  any  deviation  from  its 
terms,  by  postpuiiiiig  or  accelerating  the  period 
of  performance  which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract,  or  dis- 
pensin4r  with  the  performance  of  those  which 
are,  however  minute  or  apparently  immaterial 
in  their  effect  upon  the  contract  of  the  parties, 
impairs  its  obligation.     Ibid. 

35.  The  framers  of  the  constitution  must  be 
understood  to  have  employed  words  in  their  na- 
tural sense,  and  to  have  intended  what  they 
liAve  said ;  and  in  construing  the  extent  of  the 
powers  which  it  creates,  there  is  no  other  rule 
than  to  consider  the  language  of  the  instrument 
which  confers  them,  in  connection  with  the  pur- 
poses for  which  they  were  conferred.  CHbbons 
V.  Og46nj  9  Wheat.  1 ;  5  Cond.  Rep.  662. 

36.  The  power  of  congress  to  establish  uniform 
laws  on  the  subject  of  bankruptcy  throughout 
the  United  States,  does  not  exclude  the  right  of 
the  states  to  legislate  on  the  same  subject;  ex- 
cept when  the  power  is  actually  exercised  by 
congress,  and  the  state  laws  contiict  with  those 
of  congress.    Ibid, 


37.  The  powers  bestowed  by  the  oonstitutioa 
upon  the  government  of  the  United  States,  wen 
limited  in  their  extent ;  and  were  not  intended, 
nor  can  they  be  construed  to  interfere  withothei 
powers  before  vested  in  the  state  governments 
which  of  course  were  reserved  to  thoaie  govern 
ments,  impliedly,  as  well  as  by  an  express  pro> 
vision  of  the  constitution.  Golden  v.  Prinu.  3 
Wash.  C.C.R.  313. 

38.  The  state  governments  therefore  retained 
the  right  to  make  such  laws  as  they  might  think 
proper,  within  the  ordinary  functions  of  legisla* 
tion.  it  not  inconsistent  with  the  powers  vcfied 
exclusively  in  the  government  of  the  United 
States,  and  not  forbidden  by  some  article  of  the 
constitution  of  the  United  States,  or  of  the  state; 
and  such  laws  were  obligatory  upon  all  the  citi- 
zens of  that  state,  as  well  as  others  who  might 
claim  rights  or  rearesa  for  injuries  under  those 
laws,  or  in  the  courts  of  that  state.    Ibid. 

39.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases;  and 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scojie  of  its  pro- 
visions, but  varying  from  the  former  in  particuhr 
circumstances.  Thus  a  law  prospective  in  its 
operation,  under  which  a  contract  aftenranis 
made  may  be  avoided  in  a  wajK  different  from 
that  provided  by  the  parties,  would  be  clearir 
constitutional:  ^cause  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  hv. 
never  had  a  legal  existence,  and  of  coorse  coaM 
not  be  impaired  by  the  law.  But  if  the  law  aC 
retrospectively  as  to  other  contracts,  so  as  to  i^i- 
pair  their  obligation,  the  law  is  invalid;  r  1 
milder  terms,  affords  no  rule  of  decision  in  !'  *« 
latter  cases.    Ibid. 

40.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass 
laws  violating  the  obligation  of  contracts:  thou;:h 
such  power  is  denied  to  the  several  states. 
Evans  v.  Eatonj  Peters'  C.  C.  R.  322. 

41.  The  provisions  of  the  fifth  amendment  to 
the  constitution  of  the  United  States,  decUrirf 
that  private  property  shall  not  be  taken  for  pubU 
use  without  ^ust  compensation,  is  intended,  soielj. 
as  a  limitation  on  the  exercise  of  power  by  the 
government  of  the  United  States,  and  is  not  ap- 
plicable to  the  legislation  of  the  states.  Barrv^ 
V.  The  Mayor  and  City  Council  of  BaltimoTC.  * 
Peters,  243. 

42.  The  powers  granted  to  congress  are  rot 
exclusive  of  similar  powers  existing  in  the  states, 
unless  where  the  constitution  has  expr^y^ 
terms  given  an  exclusive  power  to  congress,  w 
the  exercise  of  a  like  power  is  prohibitetl  to  *!!< 


exclusive  legislation  delegated  to  coqjtiess^^* 
places  purchased  by  the  consent  of  tfie^lfg*^* 
ture  of  the  state  in  which  the  same  shall  b**r  -^^ 
forts,  arsenak,  dock-yards,  &c. ;  of  the  sefor*? 
class,  the  prohibition  of  a  state  to  coin  mc^'^f 
emit  bills  of  credit;  and  of  the  third  ck^^ 
establish  an  uniform  rule  of  naturalization  :a^ 
the  delegation  of  admiralty  and  maritime  jo^^^ 
I  diction.    In  all  other  cases,  the  states  lew^^ 
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concurrent  authority  with  congress.  But  in  cases 
of  concurrent  authority,  where  the  laws  of  the 
states  and  of  the  Union  are  in  direct  and  mani- 
fest collision  on  the  same  subject,  those  of  the 
Union,  being  the  su|)reme  law  of  the  land,  are 
of  paramount  authority ;  and  the  state  laws,  so 
far,  and  so  far  only,  as  such  incompatibility  exists, 
must  necessarily  yield.  Houston  ▼.  Moore^  5 
Wheat.  1;  4  Cond.  Rep.  589. 

43.  The  in?alidity  ot  a  state  law,  as  impairing 
the  obligation  of  contracts,  does  not  depend  upon 
the  extent  of  the  change  which  the  law  effects 
in  the  contract.  Green  y.  BiddUf  8  Wheat.  1 , 
5  Cond.  Rep.  369. 

44.  If  the  legislature  of  a  state  attempt  to 
make  the  notes  of  any  bank  a  tender,  the  act 
will  be  unconstitutional ;  but  such  attempt  will 
not,  in  any  degree,  affect  the  constitutionality  of 
the  bank.  Briscoe  v.  The  Bank  of  the  Common- 
wdth  of  Kentucky,  11  Peters,  257. 

45.  The  sapreme  court  has  authority  to  de- 
clare a  state  law  unconstitutional,  upon  the 
groand  of  its  impairing  the  obligation  of  a  com- 
pact between  dinerent  states  of  the  Union.  The 
prohibition  of  the  constitution  embraces  all  con- 
tracts, executed  or  executory,  between  private 
individuals,  or  a  state  and  mdividuals,  or  cor- 
porations, or   between  the  states  themselves. 

46.  In  the  case  of  Fletcher  v.  Peck,  6  Cranch, 
87,  it  was  stated  by  the  chief  justice,  that  it 
mi^htwell  be  doubted  whether  the  nature  of 
eociety  and  of  government  do  not  prescribe  some 
linnits  to  the  legislative  power;  and  he  asks, 
"  If  any  be  prescribed,  wnere  are  they  to  be 
foumf,  if  the  property  of  an  individual  fairly  and 
honestly  acquired,  may  be  seized  without  com- 
penwition  1"  It  is  no  where  intimated  in  that 
opinion,  that  a  state  statute  which  divests  a 
vested  right,  is  repugnant  to  the  constitution  of 
the  United  States.  Satterlee  v.  Matthetoson,  2 
Peters,  380. 

47.  That  government  can  scarcely  be  deemed 
to  be  free,  where  the  rights  of  property  are  left 
solely  dependent  on  the  will  of  the  fp^isjative 
body,  without  any  restraint.    The  fundamental 
maxims  of  a  free  government  seem  to  require, 
that  the  rights  of  personal  liberty  and  private 
property  should  be  held  sacred.     At  lea.M,  no 
court  of  justice  in  this  country  would  be  justified 
in  assuming,  that  the  power  to  violate  or  disre- 
gard them,  a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liberty,  lurked 
under  any  general  grant  of  legislative  authority, 
or  ought  to  be  implied  from  any  general  expres- 
sions of  the  will  of  the  people.    The  people 
ought  not  to  be  presumed  to  part  with  rights  so 
rital  to  their  security  and  well  bein^,  without 
rery  strong  and  direct  expressions  of  such  an 
otention.     Wilkinson  ▼.  Lei  and,  2  Peters,  657. 

48.  It  has  been  settled,  that  a  contract  entered 
nto  between  a  state  and  an  individual  is  as  fully 
irorected  by  the  prohibitions  contained  in  the 
enth  section,  first  article  of  the  constitution,  as 
contract  between  two  individuals;  and  it  is  not 
enied  that  a  charter  incorporatinsr  a  bank  is  a 
3n tract.  Providence  Bank  ▼.  Billings  ^ Pittman, 
Peters,  514- 


49.  The  power  of  taxing  monied  corporations, 
by  states,  nas  been  frequently  exercised,  ana 
has  never  before,  so  far  as  is  known,  been  re- 
sisted.    Its  novelty,  however,  furnishes  no  con 
elusive  argument  apainst  it.    Ibid. 

50.  That  the  taxing  power  is  of  vital  import- 
ance, that  it  is  essential  to  the  existence  ot  go- 
vernment, are  truths  which  it  cannot  be  neces- 
sary to  re-aflirm.  They  are  acknowledged  and 
asserted  by  all.  It  would  seem  that  the  relin- 
quishment of  such  a  power  is  never  to  be  as- 
sumed. The  court  will  not  say  that  a  state  may 
not  relinquish  it ;  that  a  consideration  sufficiently 
valuable  to  iuduce  a  partial  release  of  it  may 
not  exist;  but  as  the  whole  community  is  inte- 
rested in  retaining  it  undiminished,  tnat  com- 
munity has  a  right  to  insist  that  its  abandonment 
ought  not  to  he  presumed,  in  a  case  in  which 
the  deliberate  purpose  of  the  state  to  abandon  it 
does  not  appear.    Ibid. 

51.  The  power  of  legislation,  and  conse- 
quently of  taxation,  operates  on  all  the  persons 
and  property  belon^ng  to  the  body  politic.  This 
is  an  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all,  for  the 
benefit  of  all.  It  resides  in  government  as  a 
part  of  itself;  and  need  not  be  reserved,  where 
property  of  any  description,  or  the  right  to  use 
It  in  any  manner,  is  granted  to  individuals  or 
corporate  bodies.    Ibid. 

52.  However  absolute  the  risihi  of  an  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that 
right  that  it  roust  bear  a  portion  of  the  public 
burdens,  and  that  portion  must  be  determined  by 
the  legislature.  This  vital  power  may  be  abused ; 
but  the  constitution  of  the  United  States  was  not 
intended  to  furnish  the  correction  of  everv  abuse 
of  power  which  may  be  committed  to  the  state 
governments.  The  intrinsic  wisdom  and  justice 
of  the  representative  body,  and  its  relations  to- 
wards its  constituents,  furnish  the  only  security, 
where  there  is  no  express  contract,  against  unjust 
and  excessive  taxation,  as  well  as  against  unwise 
legislation  generally.    Ibid. 

53.  The  power  of  the  legislature  of  Rhode 
Island,  in  relation  to  confirmation  of  sales  of  real 
estate,  is  greater  than  the  strict  judicial  power. 
They  may  sanction  past  transactions,  when 
vested  rights  are  not  disturbed,  while  a  court 
can  only  authorize  a  title  to  be  made  in  future. 
Leland  v.  Wilkinson,  10  Peters,  294. 

54.  The  power  of  controlling  navigation,  is 
incidental  to  the  power  to  regulate  commerce, 
which  the  constitution  confers  upon  congress; 
and  consequently  the  power  of  congress  over  a 
vessel  is  co-extensive  with  that  over  the  cargo. 
The  Brig  Wilson,  1  Brockenb.  C.  C.  R.  423. 

55.  A  uniform  course  of  action,  involving  the 
right  to  the  exercise  of  an  important  power  by 
the  state  government,  for  halt  a  century  j  and 
this,  almost  without  question,  is  no  unsatisfac- 
tory evidence  that  the  power  is  rightfully  exer- 
cised. Briscoe  et  al.  v.  The  Bank  of  the  Com^ 
monwealth  of  Kentucky^  1 1  Peters,  257. 

56.  It  is  the  duty  of  congress  to  vest  the  judi- 
cial power  of  the  United  States ;  it  is  a  duty  to 
vest  the  whole  power.  Th**  lnn«;uage,  if  impe- 
rative as  to  one  part,  is  imperative  as  to  all.  No 


404 


CONSTITUTIONALITY  OF  LAWS. 


General  Principles. 


nart  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be 
delegated  to  state  tribunals.  Martin  v.  Hunter j 
1  Wheat.  304 ;  3  Cond.  Rep.  575. 

57.  The  judicial  power  is  delegated  by  the 
constitution  in  the  most  general  terms,  and  may, 
therefore,  be  exercised  by  congress  under  every 
variety  of  form  of  appellate  or  original  jurisdic- 
tion.    Ibid. 

5S.  Congress  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself.  Martin 
V.  Hunter's  Lessee^  1  Wheat.  304  ',  3  Cond.  Rep. 
575. 

59.  The  constitution  of  New  Jersey  confers 
p^cneral  powers  of  legislation.  The  legislature 
has  power  to  regulate  fisheries  on  the  Delaware, 
by  prohibiting  the  exercise  of  a  common  law 
right.  The  only  restraint  uj>on  the  power  is, 
that  they  cannot,  by  any  law*,  impair  the  obliga- 
tion of  a  contract.  Bennett  V.  JBoggSj  1  Bsud- 
win's  C.  C.  R.  74. 

60.  If  a  right  is  not  founded  in  a  contract,  or 
secured  by  the  constitution  of  the  United  States, 
it  may  be  taken  away  by  a  state  law ;  however 
long  it  may  have  been  exercised.    Ibid, 

61.  The  circuit  court  of  the  United  States  can 
inquire  only  into  the  constitutional  power  of  the 
legislature  of  a  state ;  not  on  the  policy,  justice, 
or  wisdom  of  their  acts.    Jbid, 

62.  The  right  to  take  private  property  for 
public  use.  is  an  incident  to  all  governments  3 
but  the  obligEition  to  make  compensation  is  con- 
comitant. Bonaparte  v.  The  Camden  and  Amboy 
Railroad  Company,  1  Baldwin's  C.  C.  R.  219. 

63.  The  constitution  protects  property  against 
arbitrary  seizure  or  divestiture ;  not  against  seiz- 
ure or  divestiture  by  legal  process,  and  on  com- 
pensation made.    Ibid. 

64.  The  legislature  may  prescribe  the  process 
of  taking  property  for  the  public  use;  also  the 
mode  of  ascertainmg  compensation  without  trial 
by  jury.     Ibid. 

65.  A  law  cannot  authorize  the  taking  private 
property  for  any  other  than  public  use.    Ibid. 

66.  Under  the  clause  of  tne  constitution  giv- 
i-ig  the  power  to  congress  "to  regulate  com- 
merce with  foreign  nations,  and  among  the  se- 
veral states,''  congress  possesses  the  power  to 
punish  o/fences  of  the  sort  enumerated  in  the 
ninth  section  of  the  act  of  1825.  The  power  to 
regulate  commerce,  includes  the  power  to  regu- 
late navigation,  as  connected  with  the  commerce 
with  foreign  nations,  and  among  the  states.  It 
Hr>e3  not  stop  at  the  mere  boundary  line  of  a 
.'tate;  nor  is  it  confined  to  acts  done  on  the 
•^•ate^s,  or  in  the  necessary  course  of  the  navi- 
a  1 1  ion  thereof.  It  extends  to  such  acts  done  on 
iiind.  which  interfere  with,  obstruct,  or  prevent 
t!ie  due  exercise  of  the  power  to  regulate  com- 
merce and  navigation  with  foreign  nations,  or 
fimong  the  states.  Any  offence  which  thus  in- 
terferes with,  obstructs,  or  prevents  such  com- 
rnorce  and  navigation,  though  done  on  land,  may 
be  punished  by  congress,  under  its  general  au- 
thority to  make  all  laws  necessary  and  proper 
*  o  execute  their  delegated  constitutional  powers. 
The  United  States  y.  Coombsj  12  Peters,  72. 


67.  Although  the  constitution  does  not,  ii 
terms,  extend  the  judicial  power  to  all  contro> 
versies  between  two  or  more  states,  yet  it,  in 
terms,  excludes  none.  Mrhatever  may  be  their 
nature  or  subject.  Tne  State  of  Rhode  Island  r. 
The  Commonwealth  of  Massachusetts^  12  Peters, 
657. 

68.  The  supreme  court,  in  constrains  the  con- 
stitution as  to  the  grants  of  powers  to  the  United 
States,  and  the  restrictions  upon  the  slates,  has 
ever  held,  that  an  exception  of  any  particokr 
case  presupposes  that  those  which  are  not  ex- 
cepted  are  embraced  within  the  grant  or  prohi- 
bition ;  and  have  laid  it  down  as  a  general  rale, 
that  where  no  exception  is  made  in  terms,  none 
will  be  made  by  mere  implication  or  oonstrac* 
tion.    Ibid. 

69.  In  (he  construction  of  the  constitution,  the 
court  must  look  to  the  history  of  the  times,  and 
examine  the  state  of  things  existing  when  itvas 
framed  and  adopted,  to  ascertain  the  old  law,  the 
mischief,  and  the  remedy.    Ibid. 

70.  The  supreme  court  cannot  presume  thai 
any  state  which  holds  prerogative  rights  for  the 
good  of  citizens,  and,  by  the  constitution,  has 
agreed  that  those  of  any  other  state  shall  eojoj 
rights,  privileges,  and  immunities  in  each,  as  its 
own  do,  would  either  do  wrong  or  deny  right  to 
a  sister  state  or  its  citizens,  or  refuse  to  submit 
to  those  decrees  of  the  supreme  court  rendered 
pursuant  to  its  own  delegated  authority,  when. 
m  a  monarchy,  its  fundamental  law  dediares  that 
such  decree  execntes  itself.    Ibid. 

71.  In  the  case  of  Olmstead,  the  supreme 
court  expressed  its  opinion,  that  if  state  legisla- 
tures may  annul  the  judgments  of  the  courts  of 
the  United  States,  and  the  rights  thereby  ac- 
quired, the  constitution  becomes  a  solemn  iDock- 
ery,  and  the  nation  is  deprived  of  the  means  of 
enforcing  its  laws  by  its  own  tribunal.  So  fatal 
a  result  must  be  deprecated  by  all;  and  the 
people  of  every  state  must  feel  a  deep  interest 
m  resisting  principles  so  destructive  of  tne  Uuion, 
and  in  averting  consequences  so  fatal  to  them- 
selves.   Ibid, 

72.  An  action  was  instituted  in  the  circuit 
court  of  Louisiana,  on  a  promissory  note  givei 
in  the  state  of  Mississippi,  for  the  purchase  of 
slaves  in  that  state.  The  slaves  hsui  been  im- 
ported in  1835-36,  as  merchandise,  or  for  sale. 
mto  Mississippi,  by  a  non-resident  of  that  slate. 
The  constitution  of  Mississippi,  adopted  on  the 
26th  October,  1832,  declared  that  the  introiiQC- 
tion  of  slaves  into  that  state  as  merchandise,  or 
for  sale,  shall  be  prohibited  from  and  after  ihe 
first  day  of  May,  1833.  The  parties  to  the  note 
contended,  in  tne  circuit  court,  that  the  contract 
was  void,  asserting  that  it  was  made  in  violatioQ 
of  the  provision  of  the  constitution  of  Missis^ppi 
which,  it  was  insisted,  was  operative  after  iHzs 
1,  1833,  without  legislative  enactment  to  carry 
it  into  effect.  Held,  that  the  prohibition  of  the 
constitution  did  not  invalidate  the  oontract,  bat 
that  an  act  of  the  legislature  of  the  state  vas 
required  to  carry  it  into  effect ;  and  no  law  on 
the  subject  of  the  prohibition  in  the  constitotioa 
was  passed  until  1B37.  Groves  etcJL.  y.Slau^itff 
15  Peters,  449. 
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73.  The  construction  of  the  ])roviAion  in  the 
constitation  of  Mississippi,  relative  to  the  intro- 
duction of  slaves  for  sale  into  that  ntate,  has  not 
been  so  fuced  and  settled  by  the  courts  of  Mis- 
sissippi, as  to  preclude  the  supreme  c^urt  of  the 
United  States  irom  regarding  it  as  an  open  ques- 
tion.   Ibid. 

74.  The  language  of  the  constitution  obviously 
points  to  something  more  to  be  done,  and  looks 
to  some  future  time,  not  only  for  its  fulfilment, 
but  for  the  means  by  which  it  was  to  be  accom- 
plished. But  the  mere  grammatical  construction 
ought  not  to  control  the  interpretation,  unless  it 
is  warranted  by  the  general  scope  and  object  of 
the  provision.    Ibid. 

75.  Under  the  constitution  of  Mississippi  of 
1817,  it  is  declared  that  the  legislature  shall 
have  power  to  prevent  slaves  being  brought  into 
the  state  as  merchandise.  The  time  and  manner 
in  which  this  was  to  be  done,  was  left  to  the 
discretion  of  the  legislature ;  and,  by  the  consti- 
tation  of  1832,  it  is  no  longer  a  matter  of  discre- 
tion when  this  prohibition  is  to  take  effect^  but 
the  first  day  of  May,  1833,  is  fixed  on  as  the  lime, 
before  which  the  provision  shall  not  operate. 
Bat  there  is  nothing  in  this  provit*ion  which  looks 
like  withdrawing  the  whole  subject  from  the 
action  of  the  legislature.    On  the  contrary,  there 
is  every  reason  to  believe,  from  the  mere  naked 
prohibition,  that  it  looked  to  legislative  enactment 
to  carry  it  into  full  operation ;  and,  indeed,  this 
is  indispensable.     There  are  no  penalties  or 
sanctions  provided  in  the  constitution,  for  its  due 
and  efiectual  operation.    The  constitution  of 
1832  looks  to  a  change  of  policy  on  the  subject, 
and  fixes  the  time  when  the  entire  prohibition 
shall  take  efifect ;  and  it  is  a  fair  and  reasonable 
conclusion,  that  it  was  the  only  material  change 
from  the  constitution  of  1817.    Ibid, 

76.  Admitting  that  the  constitution  is  manda- 
tory upon  the  legislature,  and  that  they  have 
neglected  their  duty  in  not  carrying  it  into  exe- 
cution, it  can  have  no  effect  upon  the  construc- 
tion of  this  article.  Legislative  provision  is  ne- 
cessary to  carry  into  effect  the  object  of  the  pro- 
hibition. It  requires  the  sanction  of  penalties  to 
accomplish  this  object.    Ibid. 

77.  What  would  become  of  the  slaves  thus 

introduced,  if  the  construction  is  such  as  to  give 

the  provision  immediate  operation  *?    Will  they 

become  free  immediately  on  introduction,  or  do 

they  become  forfeited  to  the  state !    These  are 

questions   not  easily  answered ;  and  although 

these  difficalties  may  be  removed  by  subsequent 

legisJationy  yet  they  are  proper  circumstances  to 

be  taken  into  consideration,  when  inquiring  into 

the  intention  of  the  convention,  in  forming  the 

constitution.    It  is  unreasonable  to  suppose,  that 

if  this  prohibition  was  intended  to  operate,  per 

we,  without  any  legislative  aid,  that  there  would 

not  have  been  some  guards  and  checks  thrown 

round  it,  to  insure  its  execution.     Ibid. 

78.  The  proviso  in  this  article,  that  actual  set- 
tlers shall  not  be  prohibited  from  bringing  in 
slaves  for  their  own  use,  until  the  year  1845, 
must,  necessarily,  be  considered  as  addressed  to 
the  leg^islature,  and  must  be  construed  as  a  re- 
striction on  their  power.    The  enacting  part  of 


the  article,  "shall  be  prohibited,'*  is  also  ad- 
dressed to  the  legislature,  and  is  a  command  to 
do  certain  acts.  The  legislative  enactments  on 
this  subject  strongly  fortify  the  conclusion,  that 
this  provision  in  the  constitution  was  not  under- 
stood but  as  directory  to  the  legislature.    Ibid. 

79.  The  enactment  of  a  law  in  1837,  to  carry 
the  provision  of  the  constitution  into  efiect  by 
imposing  penaltidp,  from  and  after  the  passing 
of  the  law,  shows  the  sense  of  the  legislature  on 
the  subject,  and  that,  in  the  opinion  of  the  legis- 
lature, such  a  law  was  necessary.  The  layin<; 
of  a  tax  on  slaves  brought  into  the  state  for  sale 
after  May  1st,  1833,  also  shows  that  the  provi- 
sion in  the  constitution  was  not  considered  in 
operation  without  some  legislative  provisions  to 
carry  it  into  effect.    Ibid. 

80.  To  declare  all  contracts  made  for  the  pur- 
chase of  slaves,  introduced  as  merchandise  or 
for  sale,  from  the  Ist  of  May^  1833,  until  the 
passage  of  the  law  of  1837,  illegal  and  void, 
when  there  was  such  an  unsettled  state  of  opi 
nion  and  course  of  policy  pursued  by  the  legis- 
lature, would  be  a  severe  and  rigid  construction 
of  the  constitution,  and  one  that  ought  not  to  be 
adopted,  unless  called  for  by  the  plainest  and 
most  unequivocal  language.    Ibid. 

81.  The  court  do  not  mean  to  say,  that  if  there 
appeared  to  have  been  a  fixed  and  settled  course 
of  policy  in  the  state  of  Mississippi,  against  al- 
lowing the  introduction  of  slaves  as  merchandise, 
or  for  sale,  after  the  first  day  of  May,  1833,  that 
a  contract  made  in  violation  of  such  policy  would 
not  be  void.  But  the  court  cannot  think  that 
this  principle  applies  to  this  case ;  as,  when  the 
sale  of  the  slaves  in  question  was  made,  there 
was,  certainly,  no  fixed  and  settled  course  of 
policy  which  could  make  void  or  illegal  such 
contracts.     Ibid. 

82.  The  legislature  of  Illinois,  on  the  27th  of 
February,  1841,  passed  an  act  which  directed 
the  appraisement  of  real  estate  taken  in  execu- 
tioUf  and  if  the  property  should  not  bring,  at  the 
offer  for  sale,  two-thirds  of  the  amount  of  the 
appraisement,  it  should  not  be  sold.  .  The  law 
also  provided  that  all  property  mortgaged  should 
be  sold  according  to  the  provisions  of  the  act, 
and  that  the  law  should  extend  to  all  judgments 
rendered  prior  to  Ma^'  1,  1841.  On  the  19th  of 
June.  1841,  the  circuit  court  of  the  United  States 
for  ttie  district  of  Illinois  adopted  a  rule,  by 
which  property  taken  in  execution  under  process 
from  that  court,  should  be  appraised  according 
to  the  law  of  Illinois  of  February  27, 1841,  if  the 
case  came  within  the  law.  The  court,  by  rule, 
adopted  the  section  of  the  act  which  regulates 
the  sale  of  property  mortgaged,  except  where 
special  directions  snouid  be  given  in  the  decree 
01  sale.  A  mortgagee  having  obtained  a  decree 
of  foreclosure  and  sale,  moved  for  an  execution, 
without  being  subject  to  the  rule  of  court,  or  to 
the  provisions  of  the  act  of  1841.  On  this  motion 
the  judges  of  the  circuit  court  were  divided  in 
opinion,  and  the  division  was  certified  to  the 
supreme  court.  The  court  held : — ^The  laws  of 
the  states  re^fulating  the  process  of  their  courts, 
and  prescribing  the  manner  in  which  it  shall  be 
executed,  do  not  bind  the  courts  of  the  United 
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States,  whose  proceedings  must  be  governed  by 
the  acts  of  congress.  By  the  act  of  congreiis  of 
1828,  on  the  subject  of  process  used  in  the  courts 
of  the  United  Slates,  toe  process  on  judgments 
and  the  proceedings  therein  shall  be  the  same 
as  were  then  used  in  the  courts  of  the  states 
respectively;  and  it  authorizes  the  courts  of  the 
United  Stales^  in  their  discretion,  by  rules  of 
court,  to  alter  the  final  procesf  so  far  as  to  con- 
form the  same  to  any  changes  which  might  be 
adopted  by  the  legislatures  of  the  states  respect- 
ively. Any  acts  of  the  legislature  relative  to 
final  process  passed  since  1828,  are  of  no  force 
in  the  courts  of  the  United  States,  unless  adopted 
by  rules  of  court,  according  to  the  provisions  of 
the  act  of  congress;  and  althougn  such  laws 
may  have  been  so  adopted,  xhey  are  inoperative 
and  of  no  force,  if  in  conflict  with  the  constitu- 
tion of  the  United  States.  Bronson  v.  Kinzie  et 
at.,  17  Peters,  28. 

83.  The  obligation  of  the  contract  of  mortgage 
depends  upon  the  laws  of  Illinois,  as  they  stood 
at  the  time  the  mortgage  deed  was  executed. 
Those  laws,  as  then  existing,  created  and  defined 
the  legal  and  equitable  obligations  of  the  mort- 
gage contract.     Ibid. 

84.  If  the  laws  of  the  state,  passed  after  the 
contract  of  mortgage,  had  done  nothing  more 
than  change  the  remedy  on  such  contracts,  they 
would  be  liable  to  no  constitutional  objection. 
A  state  ma^  regulate,  at  its  pleasure,  the  modes 
of  proceeding  m  its  courts,  in  relation  to  past 
contracts  as  well  as  future.  It  may  shorten  the 
period  of  time  within  which  claims  may  be 
barred  by  the  statutes  of  limitations.  It  may 
direct  that  necessary  implements  of  agriculture, 
or  the  tools  of  the  mechanic,  or  articles  of  neces- 
sity in  household  furniture,  shall  not,  like  wear- 
ing apparel,  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been 
considered,  in  every  civilized  community,  as 
properly  belonging  to  the  remedy  to  be  exercised 
or  not,  W  every  sovereign,  according  to  its  own 
views  of  policy  and  humanity.    Ibtd. 

85.  Whatever  belonfi^s  to  the  remedy  may  be 
altered  according  to  the  will  of  the  state,  pro- 
y\d'^\  the  alteration  does  not  impair  the  obliga- 
«,ton  of  the  contract.  But  if  that  effect  is  pro- 
duced, it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy,  or  directi  y  on  the  contract 
its«>i^  In  either  case  it  is  prohibited  by  the  con- 
stitution.   Ibid. 

86.  There  is  no  substantial  difference  between 
a  retrospective  law,  declaring  a  particular  class 
of  contracts  to  be  abrogated  ana  void,  and  one 
which  took  away  all  remedy  to  enforce  them,  or 
encumbered  it  with  conditions  which  rendered 
it  useless  or  impracticable  to  pursue  it.     Ibid. 

87.  The  law  of  Illinois,  of  February  19,  1841, 
acts  not  only  on  the  remedy,  but  directly  on  the 
contract  itself,  and  engrafts  upon  it  new  condi- 
tions, injurious  and  unjust  to  the  mortgagee. 
The  law  gives  to  the  mortgagor  and  to  the  judg- 
ment creditor  an  equitable  estate  in  the  premises 
which  neither  of  them  would  have  been  entitled 
to  under  the  original  contract ;  and  these  new 
interests  are  directly  and  materially  in  conflict 
with  those  which  the  mortgagee  acquired  when 


the  mortgage  was  made.  Any  such  modificattioi 
of  a  contract  by  subsequent  legislation,  against 
the  consent  of  one  of  the  parties,  unquestionably 
impairs  its  obligations,  and  is  prohibited  by  lbs 
constitution.    Ibid. 

88.  The  act  of  February  27th,  1841,  deprives 
the  party  of  a  pre-existing  right  to  foreclose  the 
mortgage  by  a  sale  of  the  premises,  and  imposes 
upon  him  conditions  which  would  frequeniiy 
render  any  sale  impossible.  Where,  by  liie  law 
existing  at  the  time  of  the  execution  of'the mort- 
gage, certain  rights  to  enforce  the  collection  of 
the  Jebt  due  b^  it  were  given,  the  existence  of 
a  covenant  in  it,  as  to  the  manner  of  enforcing 
the  mortgage  by  entry  on  the  premises  and  their 
sale  by  the  mortgagee,  creates  no  material  dif- 
ference in  the  right  of  the  mortgagee.  As  the 
law  of  Illinois  invaded  the  right  secured  by  the 
covenant,  there  can  be  no  sound  reason  for  i 
diflerent  oonolusion,  where  similar  rights  are  in- 
corporated by  the  law  into  the  contract,  andfonn 
part  of  it  at  the  time  it  is  made.     Ibid. 

89.  The  constitution  of  Michigan  does  not  re- 
strict the  legislature  from  creating  more  than  one 
corporation  in  the  same  act.  Fmcomt  v.  Cmf- 
bell,  2  M'Lean,  195. 

90.  Every  act  of  incorporation  requires  the 
sanction  of  two-thirds  of  each  house.    Ibid. 

91.  The  act,  having  the  usual  solemnitie?, 
must  be  received  as  law.    Ibid, 

92.  The  number  of  bank  corporations  is  i 
question  of  policy,  and  not  of  principle.    Ibid. 

93.  The  act  of  15th  March,  1837,  is  conaulnr 
tional.    Ibid. 

94.  The  effect  of  a  state  judgment  in  ereij 
other  slate,  is  a  question  under  the  conslitntioQ 
and  act  of  congress ;  consequently,  the  decisioa 
of  the  supreme  court  is  paramount.  Westenedt 
V.  Levrisj  2  M'Lean,  511. 

2.  Constitutionality  of  Laws  passed  by  Congrm. 

95.  The  act  of  congress  of  the  5lh  of  Jooe. 
1724,  laying  ''a  tax  on  carriages  for  the  oonfej- 
ance  of  persons,  kept  for  the  use  of  the  cviter,^ 
is  a  constitutional  law,  and  is  within  the  aothoriij 
granted  to  congress  by  the  eighth  section  of  the 
first  article  of  the  constitution.  Hylton,  PIonHf 
in  Error  v.  The  United  States^  3  DaUT.  171 ;  1  Good. 
Rep.  83. 

96.  The  justices  of  the  supreme  court  harbg 
by  practice  and  acquiescence  under  it  for  a  period 
of  several  years,  commencing  with  the  oi|>amza- 
tion  of  the  judicial  system,  sat  as  circuit  judges, 
this  practical  exposition  of  constitution  is  loo 
strong  to  be  shaken  or  controlled.  Stuart  v.  Laid; 
1  Cranch,  299;  1  Cond.  Rep.  316. 

97.  An  act  of  congress  giving  to  the  UnitoJ 
States  a  preference  over  all  other  creditor^  in  all 
cases,  is  constitutional  and  valid.  Umited  Sfdts 
V.  Fisher  et  cd.,  2  Cranch,  358 ;  1  Cond.  Rep.  42t. 

98.  The  twenty-fifth  section  of  the  judicia.'t 
act  of  September  24th,  1789,  ch.  20,  is  supporiN 
by  the  letter  and  spirit  of  the  constitution.  IW 

99.  Congress  has  power  to  incorporate  a  bank. 
M'Culloch  V.  Maryland^  4  Wheat.  316;  4  Cbad. 
Rep.  469. 

100.  The  act  of  April  10th,  1816.  ch.  44,  P 
Story,  1547,)  to  ^<  incorporate  the  auDscribers  ti 
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the  bank  of  the  United  States,"  is  a  law  made 
in  porsoance  of  the  constitution.    Ibid. 

10 1.  The  bank  of  the  United  States  has,  con- 
Btituiionallv,  a  right  to  establish  its  branches  or 
offices  of  discount  and  deposit  within  any  state. 

Jbid. 

102.  The  stale,  within  which  a  branch  of  the 
bank  of  thn  United  States  may  be  established, 
cannot,  without  violating  the  constitution,  tax 
that  branch.    Ihid, 

103.  Congress  has  authority  to  impose  a  direct 
tax  on  the  District  of  Columbia,  in  proportion  to 
the  census  directed  to  be  tiaken  by  the  constita- 
tion.  Lmigkborough  v.  Blakey  5  Wheat.  317;  4 
Cund.  Rep.  660. 

104.  The  clause  in  the  act  of  incorporation  of 
the  bank  of  the  United  States,  which  authorizes 
the  bank  to  sue  in  the  federal  courts,  is  warranted 
by  the  third  article  of  the  constitution  of  the 
United  States,  which  declares  "  that  the  judicial 
Dower  shall  extend  to  all  cases  in  hiw  and  equity 
arising  under  the  constitution,  the  laws  ot  the 
United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority.  Osborn  et  d,  y. 
Bank  of  the  United  Stales,  9  Wheat.  738 ;  5  Cond. 
Rpp.  741. 

105.  The  clause  in  the  patent  law,  authorizing 
suits  in  the  circuit  court,  stands  on  the  principle 
that  they  are  cases  arising  under  a  law  of  the 
United  States.     Jbid. 

106.  The  act  of  February  28th,  1795,  ch.  277, 
to  provide  for  calling  out  tne  militia,  to  execute 
ihe  Jaws  of  the  Union,  to  suppress  insurrections 
and  repel  invasions,  is  within  the  constitutional 
authority  of  congress.  Martin  v.  Mott,  12  Wheat. 
iP;  6  Cond.  Rep.  410. 

107.  An  act  of  congress  laying  an  embargo 
for  an  indefinite  lenjrth  of  time,  is  constitutional 
and  valid.  United  StaUs  y.  The  WiUiamj  2  Hall's 
Am.  Law  Joura.  255. 

108.  The  act  of  the  3d  of  March,  1819,  ch.  76, 
sec.  5,  referring  to  the  law  of  nations  for  a  defini- 
tion of  the  crime  of  piracy,  is  a  constitntional 
f^rercise  of  the  power  of  congress  to  define  and 
punish  that  crime.  United  States  y.  Smith,  5 
Wheat.  153;  4  Cond.  Rep.  619. 

109.  The  power  of  congress  to  lay  and  collect 
taxes,  duties,  &c.,  extends  to  the  District  of  Co- 
lumbia, and  to  the  territories  of  the  United  States, 
as  well  as  to  the  states.  But  congress  are  not 
bound  to  extend  a  direct  tax  to  the  district  and 
territories.  Loughborough  y.  Blahe,  5  Wheat.  317 ; 
4  Cond.  Rep.  660. 

110.  The  constitutional  provision,  that  direct 
taxes  shall  be  apportioned  among  the  several 
states,  according  to  their  respective  numbers,  to 
be  ascertained  by  a  census,  was  not  intendea  to 
restrict  the  power  of  imposing  direct  taxes  to 
states  only.     Ibid. 

111.  Tho  l>owerof  congress  to  exercise  exclu- 
siye  jurisdiction,  in  all  cases  whatsoever,  within 
the  District  of  Columbia,  includes  the  power  of 
taxing*  it.     Ibid. 

3.  ConstiitUiotidity  of  Laws  passed  by  the  severed 

States. 


112.  The    individual  states  haye  a  constitu- 
tional right  to  pass  naturalization  laws,  provided 


they  do  not  contravene  the  rule  established  by 
the  authority  of  the  Union.  Collet  v.  Collet,  2 
Dall.  294. 

1 13.  A  resolution  or  law  of  the  state  of  Con- 
necticut, setting  aside  a  decree  of  a  court,  and 
granting  a  new  trial  to  be  had  before  the  same 
court.  Is  not  void  under  the  constitution  as  an  ex 
post  facto  law.  Colder  and  Wife  v.  Bull  and  Wife, 
3  Dall.  386 ;  1  Cond.  Rep.  172. 

114.  The  legislature  of  Connecticut,  on  the 
second  Thursday  of  May,  1795,  passed  a  reso- 
lution or  law,  which  set  aside  a  decree  of  the 
court  of  probate  for  Hartford  county,  made  21st 
of  March,  1793,  disapproying  of  the  will  of  N. 
M.,  and  refusing  to  record  the  will.  The  act  of 
the  legislature  authorized  a  new  hearing  of  the 
case  before  the  court  of  probate,  and  an  appeal 
to  the  superior  court.  Afterwards  the  will  of  N. 
M.  was  confirmed  by  the  court  of  probate,  and 
by  the  superior  court  at  Hartford ;  and  on  an 
appeal  to  tne  supreme  court  of  errors  of  Connec- 
ticut, the  judgment  of  the  superior  court  was 
confirmed.  More  than  eighteen  months  had 
elapsed  from  the  first  decree  of  the  court  of  pro- 
bate, during  which  the  right  of  appeal  had  been 
lost ;  and  there  was  no  law  of  Connecticut,  before 
the  passing  of  the  special  act  of  the  legislature, 
by  which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  May.  1795, 
was  not  an  ex  post  facto  law,  prohibited  l>y  the 
constitution  of  the  United  States.    Ibid. 

115.  The  several  state  legislatures  retain  all 
the  powers  of  legislation,  delegated  to  them  by 
the  state  constitutions,  which  are  not  expressly 
taken  away  by  the  constitution  of  the  United 
States.    Ibid.  v 

116.  An  act  of  a  state  legislature,  banishing 
the  person  and  confiscating  the  property  of  cer- 
tain individuals  therein  named  as  traitors,  passed 
before  the  establishment  of  the  federal  constitu- 
tion, is  not  void.  Cooper  v.  Telfair,  4  Dall.  14 ,  1 
Cond.  Rep.  211. 

117.  The  act  of  the  legislature  of  Virginia,  of 
1799.  entitled  '^an  act  concerning  escheats  and 
forfeitures  from  British  subjects,"  and  under 
which  a  debtor  to  a  subject  of  Great  Britain  had, 
in  conformity  to  the  provisions  of  that  law,  dur- 
ing the  law^  paid  into  the  loan  office  of  the  state 
a  portion  of  the  debt  due  by  him,  did  not  operate 
to  protect  the  debtor  from  a  suit  for  such  debt 
after  the  treat]^  of  peace  in  1783.  The  statute 
of  Virginia,  if  it  was  valid,  and  the  legislature 
could  pass  such  a  law,  was  annulled  by  the 
fourth  article  of  the  treaty ;  and  under  this  arti- 
cle, suits  for  the  recovery  of  debts  so  due  might 
be  maintained,  the  provisions  of  the  Virginia  law 
to  the  contrar^  notwithstanding..  Ware,  AdnCr. 
of  Jones,  Plaintiff  in  Error  v.  Hylton  et  d.,Z 
Dall.  199;  1  Cond.  Rep.  99. 

118.  The  legislature  of  a  state  cannot  annul 
the  judgment,  or  determine  the  jurisdiction  of 
the  courts  of  the  United  States.  United  States  y. 
Peters,  5  Cranch.  115;  2  Cond.  Rep.  202. 

1 19.  An  act  of  the  legislature  of  New  Jersey, 
declaring  that  certain  lands  which  should  be 
purchased  for  the  Indians,  should  not  hereafter 


be  subject  to  any  tax,  constituted  a  contract 
which  could  not  be  rescinded  by  a  subsequent 
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act.  Sach  repealing  act  being  void  tinder  the 
clause  of  the  constitution  of  the  United  States, 
which  prohibits  a  state  from  passing  any  law  im- 
pairing the  obligation  of  contracts.  New  Jersey 
V.  Wilson^  7  Cranch,  164 ;  2  Cond.  Rep.  457. 

120.  Consistently  with  the  constitution  of  Vir- 
ginia, the  legislature  could  not  create  or  continue 
a  religious  establishment  which  should  have  ex- 
clusive rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  form  or 
discipline,  or  to  pay  taxes  to  those  whose  creed 
they  could  not  conscientiously  believe.  But  the 
free  exercise  of  religion  is  not  restrained  by  aid- 
ing, with  equal  attention,  the  votaries  of  every 
sect  to  perform  their  own  religious  duties,  or  by 
establishing  funds  for  the  support  of  ministers^ 
for  public  charities,  for  the  endowment  of 
churches,  or  for  the  sepulture  of  the  dead.  Nor 
did  either  public  or  constitutional  principles  re- 
quire the  abolition  of  all  religious  corporations. 
Terrett  v.  Taylor,  9  Cranch,  43;  3  Cond.  Rep. 
254. 

121.  In  respect  to  public  corporations  which 
exist  only  for  public  purposes,  as  counties,  towns, 
cities,  &c.,  the  legislature  may,  under  proper 
limitations,  have  a  right  to  change,  modify,  en- 
large, or  restrain  them;  secuting,  however,  the 
property  for  the  uses  of  those  for  whom,  and  at 
whose  expense,  it  was  originally  purchased.  Ibid, 

122.  But  the  legislature  cannot  repeal  statutes 
creating  private  corporations  or  confirmins  to 
them  property  already  acquired  under  the  faith 
of  previous  lawv,  and  by  such  repeal  vest  the 
property  exclusively  in  the  state,  or  dispose  of 
the  same  to  such  purposes  as  they  may  please, 
without  the  consent  or  default  of  the  corpora- 
tions.   Ibid. 

123.  The  act  of  assembly  of  Pennsylvania,  of 
March  28th,  1814,  providing  that  the  ofRcersand 
privates  of  the  militia  of  the  state,  neglecting  or 
refusing  to  serve  when  called  into  actual  service, 
in  pursuance  of  any  order  or  requisition  of  the 
president  of  the  United  States,  shall  be  liable  to 
the  penalties  defined  in  the  act  of  congress  of 
February  28th,  1795,  or  to  any  penalty  which 
may  have  been  prescribed  by  any  law  of  the 
United  States;  and  also  providing  for  the  trial 
of  such  delinquents  by  a  state  court  martial ; 
and  that  a  list  of  the  delinquents,  fined  by  such 
court,  should  be  furnished  to  the  marshal  of  the 
United  States,  and  also  to  the  comptroller  of  the 
treasury  of  the  United  States,  in  order  that  the 
further  proceedings,  directed  to  be  had  thereon 
by  the  laws  of  the  United  States,  be  completed, 
is  not  repugnant  to  the  constitution  and  laws  of 
the  United  States.  Houston  v.  Moore j  5  Wheat.  1. 

124.  Since  the  adoption  of  the  constitution  of 
the  United  States,  a  state  has  authority  to  pass  a 
bankrupt  law,  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  and  provided 
there  be  no  act  of  congress  in  force  to  establish 
an  uniform  system  of  bankruptcy,  conflicting  with 
•uch  law.  Sturges  v.  Crouminshieldj  4  Wheat. 
122;  4  Cond.  Rep.  409. 

125.  The  mere  grant  of  a  power  to  congress 
does  not  imply  a  prohibition  on  the  states  to 
exercise  the  same  power.  Whenever  the  terms 
in  which  a  power  is  granted  to  congress^  require 


that  it  should  be  exercised  exclusive]?  by  coo- 
gress,  the  subject  is  as  completely  taicen  from 
the  state  legislatures  as  if  they  bad  been  ex- 
pressly forbidden  to  act  upon  it.    Ibid. 

126.  To  release  the  future  acquisitions  of  a 
debtor  from  liability  to  a  contract  impairs  itsob^ 
ligation.    Ibid.  198. 

127.  Statutes  of  limitation  and  usury  laws, 
unless  retroactive  in  their  effect,  do  not  impair 
the  obligation  of  contracts,  within  the  meaning 
of  the  constitution.    Ibid. 

128.  The  right  of  the  states  to  pass  bankrupt 
laws  is  not  extinguished  by  the  enactment  of  an 
uniform  bankrupt  law  throughout  the  Uoioo  bj 
congress ;  it  is  only  suspended.  The  repeal  of 
that  law  cannot  confer  that  power  open  the 
states;  but  it  removes  a  disability  to  its  exer- 
cise, which  was  created  by  the  act  of  coogiess. 
Ibid. 

129.  The  act  of  the  legislature  of  the  state  of 
New  York,  of  April  3d,  1811,  which  not  oolj 
liberated  the  person  of  the  debtor,  but  discharged 
him  from  all  liability  for  any  debt  contracted 

Erevious  to  his  discharge,  on  his  surrendering 
is  property  in  the  manner  prescribed,  so  far  as 
it  attempted  to  discharge  the  contract,  is  a  law 
impairing  the  obligation  of  contracts,  within  the 
meaning  of  the  constitution  of  the  United  States, 
and  is  not  a  good  plea  in  bar  of  an  action  brooght 
upon  such  contract.    Ibid. 

130.  A  state  bankrupt,  or  insolvent  law,  which 
not  only  liberates  the  person  of  the  debtor,  but 
discharges  him  from  all  liability  for  the  debt,  so 
far  as  it  attempts  to  discharge  the  contract,  is 
rcpu^ant  to  the  constitution  of  the  United  States: 
and  it  makes  no  difference  whether  the  law  was 
passed  before  or  after  the  debt  was  contracted. 
McMillan  v.  McNeill,  4  Wheat.  209 ;  4  Cond.  Rep. 
424. 

131.  The  act  of  assembly  of  Maryland,  of 
1793,  incorporating  the  bank  of  Columbia,  and 
giving  to  the  corporation  a  summary  process  by 
execution  in  the  nature  of  an  attachment,  agaii»t 
its  debtors,  who  have,  by  an  express  consent  in 
writing,  made  the  bonds,  bills,  or  notes  by  them 
drawn  or  endorsed,  negotiable  at  the  bank,  is 
not  repugnant  to  the  constitution  of  the  United 
States,  or  of  Maryland.  But  the  last  provisioo 
in  the  act  of  incorporation,  which  gives  this 
summary  process  to  the  bank,  is  no  part  of  its 
corporate  franchises,  and  may  be  repealed  or 
altered  at  pleasure  by  the  legislative  will.  Bank 
of  Columbia  v.  Okcly,  4  Wheat.  235;  4  Cond. 
Rop.  439. 

132.  The  state  within  which  the  bank  of  the 
United  States  has  a  branch  establishment,  can- 
not constitutionally  tax  that  branch.  M^vllod 
v.  Maryland,  4  Wheat.  316;  4  Cond.  Rep.  469. 

133.  The  state  governments  have  no  right  lo 
tax  any  of  the  constitutional  means  employed  br 
the  government  of  the  Union,  to  execute  il»caa- 
stitutional  powera.    Ibid. 

134.  The  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede^  burden,  or  in  ac; 
manner  to  control  the  operations  of  the  constitu- 
tional laws  enacted  by  congress,  to  carry  into 
effect  the  powera  Tested  in  the  national  gorem 

i  ment.    Ibid. 
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135.  This  principle  does  not  extend  to  a  tax 

^u(l  by  the  real  property  of  the  bank  of  the 
tilted  States,  in  common  with  the  other  real 
property  in  a  particular  state ;  nor  to  a  tax  im- 
posed on  the  propiietary  interest  which  the  citi- 
zens of  that  state  may  hold  in  this  institution,  in 
common  with  other  property  of  the  same  de- 
scription throughout  tne  state.    Und, 

136.  The  charter  granted  bv  the  British  crown 
to  the  trustees  of  Uartmoutn  college,  in  New 
Hampshire,  in  the  year  1769,  is  a  contract  with- 
in the  meaning  of  that  clause  of  the  constitution 
of  the  United  States,  (art.  1,  sect.  10,)  which 
declares  that  no  state  shall  make  any  law  im- 
pairing the  obligation  of  contracts;  and  this 
charter  was  not  dissolved  by  the  revolution. 
Trustees  of  Dartmouth  College  v.  Woodward^  4 
Wheat.  518 ;  4  Cond.  Rep.  529. 

137.  An  act  of  the  legislature  of  New  Hamp- 
shire, altering  the  charter  in  a  material  respect, 
without  the  consent  of  the  corporation,  is  an  act 
impairing  the  obligation  of  a  contract,  and  is  un- 
constitutional and  void.    Ihid. 

138.  An  act  of  a  state  legislature,  which  dis- 
charges a  debtor  from  all  liability  for  debts  con- 
tracted previous  to  his  discharge,  on  his  surren- 
dering his  property  for  the  benefit  of  his  creditors, 
is  a  Jaw  impairing  the  obligation  of  a  contract, 
within  the  meaning  of  the  constitution  of  the 
United  States ',  and  it  is  immaterial  that  the  suit 
was  brought  in  a  state  court  of  a  state  of  which 
both  parties  were  citizens,  where  the  contract 
was  made,  and  the  discharge  obtained;  and 
where  they  continued  to  reside  until  the  suit 
was  brought.  Farmers^  and  Mechanics^  Bank  of 
Pennsylvania  ▼.  Smith,  6  Wheat.  131 ;  6  Cond. 
Rep.  35. 

139.  The  act  of  the  legislature  of  Vermont, 
of  October  30th,  1794,  declaring  that  the  rights 
to  land  in  that  state,  granted  under  the  authority 
of  the  British  irovemment,  previous  to  the  revo- 
lation.  to  The  ^iety  for  the  Propagation  of  the 
Gospel  in  Foreign  rarts,  were  thereby  granted 
severally  to  the  several  towns  in  which  such 
lands  lay,  and  to  their  use  for  ever,  is  in  contra- 
vention of  the  treaty  of  peace  between  the 
United  States  and  Great  Britain,  and  conse- 
quently void.  The  Society  for  the  Propagation 
of  the  Gospel,  ffc,  v.  New  Haven,  8  Wheat.  464; 
5  Cond.  Rep.  489. 

140.  The  act  of  Kentucky,  of  February  27th, 
1797,  concerning  occupying  claimants  of  land, 
while  it  was  in  force,  was  repugnant  to  the  con- 
stitution of  the  United  States.  It  was,  however, 
repealed  by  a  subsequent  act  of  January  31st, 
1812.  This  last  is  also  repugnant  to  the  consti- 
tution of  the  United  States,  being  in  violation  of 
the  compact  between  the  states  of  Virginia  and 
Kentncky,  contained  in  the  act  of  the  legislature 
of  Virginia,  of  December  18th,  1789,  and  incor- 
porated into  the  constitution  of  Kentucky.  Greets 
et  al.  V.  BiddUj  8  Wheat.  1 ;  5  Cond.  Rep.  369. 

141.  The  several  acts  of  the  legislature  of  the 
state  of  New  York,  granting  and  securing  to 
Robert  R.  Livingston,  and  Robert  Fulton,  the 
exclusive  rij^ht  of  navigatine  the  waters  within 
the  jurisdiction  of  that  state,  oy  boats  moved  by 
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fire  or  steam,  for  the  periods  therein  specified, 
are  in  collision  with  a  constitutional  act  of  con- 
gress, and  so  far  repugnant  to  the  constitution 
of  the  United  States,  and  void.  Gibbons  v.  Ogden, 
9  Wheat.  1,  209,  210;  5  Cond.  Rep.  562. 

142.  But  where  a  state  proceeds  to  regulate 
commerce  with  foreign  nations,  or  among  the 
several  states,  it  is  exercising  the  very  power 
that  is  granted  to  congress.    Ibid, 

143.  The  power  of  laying  duties  on  imports 
or  exports,  is  considered,  in  the  constitution,  as 
a  branch  of  the  taxing  power,  and  not  of  the 
power  to  regulate  commerce.    Ibid,  201. 

144.  The  inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  laws  for  regu- 
lating the  internal  commerce  of  a  state,  and 
those  which  respect  turnpike  roads,  ferries,  &c., 
are  not,  in  the  exercise  of  a  power  to  regulate 
commerce,  within  the  language  of  the  constitu- 
tion.   Ibid.  203. 

145.  Although  congress  cannot  enable  a  state 
to  legislate,  it  may  adopt  the  provisions  of  a  stata 
on  any  subject.    Ibid,  207. 

146.  A  state  bankrupt  or  insolvent  law,  which 
discharges  both  the  person  of  the  debtor  and  his 
future  acquisitions  of  property,  is  not  '*a  law 
impairing  the  obligation  of  cojiiracls,''  so  far  as 
respects  debts  contracted  subsequent  to  the  pas- 
sage of  such  law.    Ibid. 

147.  The  states  have  a  right  to  regulate  or 
abolish  imprisonment  for  debt,  as  a  part  of  the 
remedy  for  enforcing  the  performance  of  con- 
tracts. Mason  v«  Hailej  12  Wheat.  370 ;  6  Cond. 
Rep.  635. 

148.  An  act  of  a  state  legislature,  requiring 
all  importers  of  foreign  go^s  by  the  bale  or 
package,  &c.,  and  other  persons  selling  the  same 
Dy  wholesale,  bale,  or  package,  &c.,  to  take  out 
a  license,  for  whicn  they  shall  pay  fifty  dollars, 
and  in  case  of  neglect  or  refusal  to  take  out  such 
license,  subjecting  them  to  certain  forfeitures 
and  penalties,  is  repugnant  to  that  provision  of 
the  constitution  of  the  United  States  which  de- 
clares, that  "  no  state  shall,  without  the  consent 
of  congress,  lay  any  impost  or  duty  on  imports 
and  exports,  excepting  what  may  he  absolutely 
necessary  for  executing  its  own  inspection  laws;'' 
and  also,  to  that  which  declares  that  congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes.  Brown  et  al.  v.  The  State 
of  Maryland,  12  Wheat.  419 ;  6  Cond.  Rep.  557. 

149.  The  act  of  New  Hampshire  of  June  19th, 
1805,  which  allows  to  tenants  the  value  of  im- 
provements, &c.,  on  recoveries  against  them,  if 
it  applies  to  improvements  before  the  act,  is  so  far 
unconstitutional  and  void.  Society  for  the  Pro~ 
pagaiion,  i^c,  v.  Wheeler  et  al.,  1  Gallis.  C.  C.  R. 
105. 

150.  The  ninth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  which  re- 
strained congress  from  forbidding  the  migration 
or  importation  of  slaves,  prior  to  the  year  1808, 
did  not  apply  to  state  legislatures,  who  might  at 
any  time  prohibit  the  introduction  of  such  per- 
sons.   Butler  v.  Hopper,  1  Wash.  C.  C.  R.  499. 

151.  The  laws  ot  a  state,  affecting  contracts^ 
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regulating  the  dispoMtioa  and  tranftmission  of 
property,  real  or  pereonal,  and  a  variety  of  others, 
which  in  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obligatory 
within  the  state,  since  the  adoption  of  the  con- 
stitution of  the  United  State&  as  they  were  be- 
fore. They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Golden  v.  Frincej  3  Wash.  C.  C.  R.  313. 

152.  With  respect  to  rules  of  practice  for 
transacting  the  business  of  the  courts:  These 
rules  form  the  law  of  the  court,  and  it  is  in  re- 
lation to  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  Slates,  and  conse- 
quently not  subject  to  state  regulations.  It  is  in 
reference  to  this  principle,  that  the  seventeenth 
section  of  the  judicial  act  authorizes  the  courts 
of  the  United  States  to  make  all  necessary  rules 
for  the  orderly  conducting  of  business  in  the 
said  courts,  provided  the  same  are  not  repugnant 
to  the  laws  of  the  United  States ;  and  under  this 
power,  the  different  circuit  courts,  at  their  first 
session,  adopted  the  state  practice  as  it  then  ex- 
isted, which  continues  to  this  day  in  all  the 
states^  except  so  far  as  the  courts  have  thought 
proper,  from  time  to  time,  to  alter  or  amend  it. 

153.  The  insolvent  act  of  Bhode  Island  extends 
to  discharge  the  party  from  debts  and  contraMs 
Dot  yet  due ;  and  it  bars  the  remedy,  as  well  in 
a  court  of  the  United  States,  as  in  a  state  court. 
Shieffelin  v.  Wheatcm,  1  Gallis.  C.  C.  R.  441. 

154.  A  discharge  of  the  person,  and  present 
estate  of  a  debtor,  under  the  insolvent  laws  of 
Maryland,  cannot  be  pleaded  in  bar  of  a  suit  in 
the  circuit  court  in  Massachusetts,  so  as  to  dis- 
charge the  defendant  from  the  common  execu- 
tion.  Hinkley  y.Mareariy  3  Mason's  C.  C.  R.  88. 

155.  A  law  of  a  state,  which  declares  that  a 
debtor  by  delivering  up  his  estate  for  the  benefit 
of  his  creditors,  shall  be  for  ever  discharged  from 
the  payment  of  his  debts,  due  and  contracted 
before  the  passage  of  the  Jaw,  whether  the  cre- 
ditor do  an  act  or  not  in  aid  of  the  law,  cannot 
be  set  up  to  bar  the  ri^ht  of  such  creditor  to  re- 
cover his  debt,  either  in  a  federal  or  state  court. 
Such  law  impairs  the  obligation  of  the  contract. 
Ibid. 

156.  A  law  which  authorizes  the  discharge  of 
a  contract,  by  the  payment  of  a  smaller  sum,  or 
at  a  different  time,  or  in  a  different  manner  than 
the  parties  have  stipulated,  impairs  its  obliga- 
tion, by  substituting  for  the  contract  of  the  par- 
ties, one  which  they  never  entered  into,  and  to 
the  performance  of  which,  of  course,  they  never 
have  consented.    Ibid, 

157.  If  the  local  ordinances  of  a  city  are  in 
collision  with  an  act  of  congress,  the  former 
must  give  way.  The  laws  of  congress,  made 
in  pursuance  of  the  constitution  of  the  United 
States,  are  the  supreme  law  of  the  land,  any 
thing  in  the  constitution  or  laws  of  a  state  to  the 
contrary  notwithstanding.  United  States  v.  Hart, 
Peters'  C.  C.  R.  390. 

158.  The  powers  of  the  territorial  legisjature 
of  Florida  extend  to  all  rightful  objects  of  legis- 
lation, subject  to  the  restriction,  that  their  laws 
shall  not  be  "inconsistent  with  the  laws  and 


constitution  of  the  United  States."  The  Ameri 
can  Insurance  Co,  v.  Three  Hundred  and  Fifty 
six  BaHs  of  Cotton,  1  Peters,  544. 

159.  The  act  of  the  state  of  New  York,  of  the 
3u  April,  1811,  is  an  insolvent  and  not  a  bank- 
rupt taw.  Adams  v.  Storey,  1  Paine's  C.  C.  R.  79. 

160.  If  the  act  in  question  had  been  a  bank- 
rupt law,  it  would  not  have  been  void,  as  repag- 
nant  to  the  constitution  of  the  United  States.  Jbd. 

161.  The  adoption  of  a  treaty,  with  the  stipa- 
lations  of  which  the  provisions  of  a  state  law 
are  inconsistent,  is  equivalent  to  a  repeal  of  such 
laws.  Den  ex  detn.  Fisher  v.  Hamden,  1  Paine's 

V/.  \^.  K.  00. 

162.  A  judgment  of  a  state  court  in  a  case 
where  jurisdiction  was  acquired,  not  by  the 
common  law,  but  by  a  statute  of  the  state^ 
which,  before  the  rendition  of  the  judgment, 
had  been  virtually  repealed  by  the  adoption  of 
a  treaty,  was  held  not  voidable,  but  void.    Ibid. 

163.  In  1780,  the  ancestor  of  the  lessors  of 
the  plaintiff,  a  British  subject,  was  indicted 
in  the  supreme  court  of  the  city  of  New  York, 
under  the  act  entitled  "an  act  for  the  for- 
feiture and  sale  of  the  estates  of  persona  who 
have  adhered  to  the  enemies  of  this  state,"  &c.; 
and  in  October,  1783,  a  judgment  of  forfeiture 
asainst  his  estates  was  rendered.  The  treaty 
of  peace,  stipulating  against  any  subsequent 
connscation,  was  signed  in  September  preced- 
ing: Heldj  that  the  proceedings  were  ooiamnoa 
judice,  and  void.    Aid, 

164.  The  stipulations  in  a  treaty  between  the 
United  States  and  a  foreign  nation,  are  para- 
mount to  the  provisions  of  the  constitution  of  a 
particular  state  of  the  confederacy.  Gordon  t. 
Kerr  et  d..  1  Wash.  C.  C.  R.  322. 

165.  All  the  laws  which  were  in  force  in 
Florida,  while  a  province  of  Spain,  those  ex- 
cepted which  were  political  in  their  character, 
which  concerned  the  relations  between  the  peo- 
ple and  their  sovereign,  remained  in  force  until 
altered  by  the  government  of  the  United  States. 
Congress  recognises  this  principle,  by  using  the 
words  "laws  of  the  territory  now  in  force 
therein."  No  laws  could,  then,  have  been  in 
force  but  those  enacted  by  the  S^nish  govero- 
ment.  If  among  them  there  existed  a  Jaw  on 
the  subject  of  salvage,  and  it  is  scarcely  pos- 
sible there  should  not  have  been  such  a  bw, 
jurisdiction  over  it  was  conferred  by  the  act  of 
congress  relative  to  the  territory  of  Florida,  in 
the  superior  court ;  but  jurisdiction  was  not  ex- 
clusive. A  territorial  act,  conferring  jurisdio 
tion  over  the  same  cases  as  an  inferior  court, 
would  not  have  been  inconsistent  with  the 
seventh  section  of  the  act,  vesting  the  wb^ 
judicial  power  of  the  territory  in  two  superior 
courts,  and  in  such  inferior  courts,  and  justices 
of  the  peace,  as  the  legislative  council  of  the 
territor}'  may  from  time  to  time  establish.  7h 
American  Ins,  Co.  v.  356  Bales  of  Cotton,  I  P^ 
ters,  544. 

166.  The  judges  of  the  supreme  courts  of 
Florida  hold  their  offices  for  four  years.  These 
courts,  then,  are  not  constitutional  courts^  ia 
which  the  judicial  powers  conferred  by  tbeooo- 
stitution  on  the  general  government  can  bed^ 
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posited.  They  are  incapable  of  receiving  it. 
They  are  legislative  courts,  created  in  virtue  of 
the  general  right  of  sovereignty,  which  exists 
in  the  government;  or  in  virtue  of  that  clause 
which  enables  congress  to  make  laws  regulating 
the  territories  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested, 
is  not  a  part  of  that  judicial  power,  which  is  de- 
fined in  the  third  article  of  the  constitution ;  but 
is  so  conferred  by  congress  in  the  exercise  of  its 
powers  over  the  territories  of  the  United  States. 
Ibid.  546. 

167.  The  act  of  the  assembly  of  the  state  of 
Delaware,  by  which  the  construction  of  the  dam 
erected  by  the  plaintiffs  was  authorized,  shows 
plainly  that  this  is  one  of  those  many  creeks 
passing  through  a  deep  level  marsh,  adjoining 
the  Delaware,  up  whicn  the  tide  flows  for  some 
distance.  The  value  of  the  property  on  its 
banks,  must  be  enhanced  by  excluding  the 
water  from  the  marsh,  and  the  health  of  the 
inhabitants  probably  improved.  Measures  cal- 
culated to  produce  these  objects,  provided  they 
do  not  come  in  collision  ivith  the  powers  of  the 
^'eneral  government  to  regulate  commerce,  are. 
andotibtedly,  within  those  which  are  reserved 
to  the  states.  The  measure  authorized  by  this 
act  stops  a  navigable  creek,  and  must  be  sup- 
posed to  abridge  the  rights  of  those  who  have 
been  accustomed  to  use  it.  But  this  abridg- 
ment, unless  it  comes  in  conflict  with  the  con- 
stitution, or  a  law  of  the  United  States,  is  an 
affair  between  the  government  of  Delaware  and 
its  citizens;  of  which  the  supreme  court  can 
take  no  cognizance.  Wilion  v.  Tke  Black  Bird 
Creek  Mar  A  Company,  2  Peters,  251. 

168.  S.  and  M.  held  land  in  Luzerne  county, 

Pennsylvania,  in  common,  under  a  Connecticut 

title.    A  division  of  the  land  was  made  between 

them,  and  S.  became  the  tenant  of  M.  of  his 

part  of  the  land  thus  set  off  in  severalty,  under 

a  lease,  to  be  terminated  on  a  notice  of  one  year. 

S.  afterwards  obtaineii  a  Pennsylvania  title  to 

the  land  leased  to  him  by  M.,  and  on  a  trial  in 

an  ejectment  for  the  land,  brought  bv  M.  against 

S.,  the  court  of  common  pleas  of  Bradford  county. 

Pennsylvania,  held,  that  S.,  having  held  the  land 

as  tenant  of  M.,  could  not  set  up  a  title  against 

his  landlord.     Upon  a  writ  of   error  to  the 

supreme  court  of  Pennsylvania,  in  1825,  it  was 

held,  that  ''the  relation  between  landlord  and 

tenant  could  not  exist  between  persons  holding 

under  a  Connecticut  title.''    The  legislature  of 

Pennsylvania,  on  the  8th  of  April,  1826.  passed 

an  act  declaring  that  "  the  relation  of  landlord 

and  tenant  should  exist  and  be  held  as  fully  and 

effectually   between  Connecticut  settlers   and 

Pennsylvania  chiimants,  as  between  citizens  of 

the  commonwealth."    The  case  came    again 

before  the  supreme  court  of  Pennsylvania,  and 

the  judgment  of  the  court  of  common  pleas  of 

Bradford  county  in  lavour  of  M.,  the  landlord, 

was  affirmed;  that  court  having  decided  that 

the  act  of  assembly  of  the  8th  of  April,  1826, 

was  a  constitutional  act,  and  did  not  impair  the 

validity  of  any  contract.    S.  brought  a  writ  of 

error  to  the  supreme  court,  claimiijg  that  the  act 

of  the  asaenabty  of  Pennsylvania|  of  the  8th  of 


April,  1826,  was  unconstitutional.  Held,  that 
the  act  was  constitutional.  Satterlee  v.  Matthtvh 
son,  2  Peters,  380. 

169.  A  tax  imposed  by  a  law  of  any  state  of 
the  United  Slates,  or  under  the  authority  of  such 
a  law,  on  stock  issued  for  loans  made  to  the 
United  States,  is  unconstitutional.  Weston  et  al, 
v.  The  City  Council  of  Charleston^  2  Peters,  449. 

170.  It  IS  not  the  want  of  original  power  in  an 
independent  sovereign  state  to  prohibit  loans  to 
a  foreign  government,  which  restrains  the  state 
legislatures  from  direct  opposition  to  those  made 
by  the  United  States.  The  restraint  is  imposed 
by  the  constitution.  The  American  people  have 
conferred  .the  power  of  borrowing  money  on  the 
government,  and  by  making  that  government 
supreme,  have  shielded  its  action  in  the  exer- 
cise of  that  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power,  and  the 
declaration  of  supremacy,  are  a  declaration  that 
no  such  restraining  or  controlling  power  shall  be 
exercised.    Ibid,  468. 

171.  The  lands  of  an  intestate  descend  not  to 
the  administrator,  but  to  the  heir;  they  vest  hi 
him,  liable  to  the  debts  of  his  ancestor,  and  sub- 
ject to  be  sold  for  those  debts.  The  adminis- 
trator has  no  estate  in  the  land,  but  a  power  to 
sell  under  the  authority  of  the  common  pleas. 
This  is  not  an  independent  power,  to  be  exer- 
cised at  discretion,  when  the  exigency  in  his 
opinion  may  require  it;  but  it  is  conferred  by 
the  court,  in  a  state  of  things  prescribed  b}^  the 
law.  The  order  of  the  court  is  a  pre-requisite, 
indispensable  to  the  very  existence  of  the 
power;  and  if  the  law  which  authorizes  the 
court  to  make  the  order,  be  repealed,  the  power 
to  sell  can  never  come  into  existence.  Toe  re- 
peal of  such  a  law  divests  no  vested  estate,  but 
It  is  the  exercise  of  a  legislative  power,  which 
every  legislature  possesses.  The  mode  of  sub- 
jecting the  property  of  a  debtor  to  the  demands 
of  a  creditor,  must  always  depend  on  the  w*is- 
dom  of  the  legislature.  The  Bank  of  Hamilton 
V.  Dudley^ s  Heirs,  2  Peters,  623. 

172.  J.  J.  died  in  New  Hampshire,  seised  of 
real  estate  in  Rhode  Island,  having  devised  the 
same  to  his  daughter,  an  infant.  His  executrix 
proved  the  will  in  New  Hampshire,  and  obtained 
a  license  from  a  probate  court,  in  Ihat  state,  to 
sell  the  real  estate  of  the  testator  for  the  pay- 
ment of  debts.  She  sold  the  real  estate  in 
Rhode  Island  for  that  purpose,  and  conveyed 
the  same  by  deed ;  giving  a  bond  to  procure  a 
confirmation  of  the  conveyance  by  the  legis* 
lature  of  Rhode  Island.  The  proceeds  of  the 
sale  were  appropriated  to  pay  the  debts  of  the 
intestate.  Held,  that  the  act  of  the  legislature 
of  Rhode  Island,  which  confirmed  the  title  of 
the  purchasers,  was  valid.  Wilkinson  v.  Leland 
et  al.,  2  Peters,  657. 

173.  The  occupant  claimant  law  of  Ohio, 
which  declares  that  an  occupying  claimant  shall 
not  be  turned  out  of  possession  until  he  shall  be 

Caid  for  lastinc  and  valuable  improvements  made 
y  him,  and  directs  the  court  in  a  suit  at  law, 
to  appoint  commissioners  to  value  the  same;  is 
repugnant  to  the  seventh  amendment  of  the  con- 
stitution of  the  United  States^  which  declaresi 
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that  "in  suits  at  common  laW;  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved."  The 
compensation  lor  improvements  is  a  suit  at  com- 
mon law ;  and  must  be  submitted  to  a  jury.  The 
Bank  of  Hamilton  v.  Dudley^s  Heirs^  2  Peters, 
523. 

174.  Admitting  that  the  legislature  of  Ohio 
can  give  an  occupant  claimant  a  riffht  to  the  va- 
lue of  his  improvements,  and  authorize  him  to 
retain  possession  of  the  lanA  he  has  improved, 
until  he  shall  have  received  that  value ;  and  as- 
suming that  they  may  annex  conditions  to  the 
change  of  possession,  which,  so  far  as  they  are 
constitutional,  must  be  respected  in  all  courts  ] 
still,  the  legislature  cannot  change  radically  the 
mode  of  proceeding  prescribed  for  the  courts  of 
the  United  States;  or  direct  those  courts  in  a 
trial  at  common  law  to  appoint  commissioners 
for  the  decision  of  questions  which  a  court  of 
law  must  submit  to  a  jury.    Ibid,  626. 

175.  The  plaintiff  in  errc^r  claimed  to  recover 
the  land  in  controversy',  having  derived  his  title 
under  a  patent  granted  oy  the  state  of  New  York 
to  John  Cornelius.  He  insisted  that  the  patent 
created  a  contract  between  the  state  and  the 
patentee,  his  heirs  and  assigns,  that  they  should 
enjoy  the  land  free  from  any  legislative  regula- 
tions to  be  made  in  violation  of  the  constitution 
of  the  state,  and  that  an  act  passed  by  the  legis- 
lature of  New  York,  subsequent  to  the  patent, 
did  violate  that  contract.  Under  that  act  com- 
missioners were  appointed  to  investigate  the 
contending  titles  to  all  lands  held  under  such 
patents  as  that  granted  to  John  Cornelius ;  and 
by  their  proceedings,  without  the  aid  of  a  jury, 
the  title  of  the  defendants  in  error  was  esta- 
blished a^inst,  and  defeating  the  title  under  a 
deed  made  by  John  Cornelius,  the  patentee,  and 
which  deed  was  executed  under  the  patent.  By 
the  supreme  court : — This  is  not  a  case  within 
the  clause  of  the  constitution  of  the  United 
States,  which  prohibits  a  state  from  passing  laws 
which  shall  impair  the  obligation  of  contracts. 
The  only  contract  made  by  the  state  is  a  grant 
to  John  Cornelius,  his  heirs  and  assigns,  of  the 
land.  The  patent  contains  no  covenant  to  do  or 
not  to  do  any  further  act  in  relation  to  the  land ; 
and  the  court  are  not  inclined  to  create  a  contract 
by  implication.  The  act  of  the  legislature  of 
New  York  does  not  attempt  to  take  the  land  from 
the  patentee;  the  grant  remains  in  full  effect, 
and  the  proceedings  of  the  commissioners  under 
the  law,  operated  upon  titles  derived  under,  and 
not  adversely  to  the  patent.  Hart  v.  Lampkirej 
3  Peters,  289. 

176.  It  is  within  the  undoubted  powders  of  state 
legislatures,  to  pass  recording  acts  by  which  the 
elder  grantee  snail  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  a  limitea 
time ;  and  the  power  is  the  same  whether  the 
deed  is  dated  before  or  after  the  recording  act. 
Though  the  effect  of  such  a  deed  is  to  render  the 
prior  deed  fraudulent  and  void  against  a  subse- 
quent purchaser,  it  is  not  a  law  violating  the 
obligation  of  contracts.  So,  too,  is  the  power  to 
pass  limitation  laws.  Reasons  of  sound  policy 
nave  led  to  the  general  adoption  of  laws  of  this 


description,  and  their  validity  cannot  be  qaes^ 
tioned .  The  time  and  manner  of  their  operation, 
the  exceptions  to  them,  and  the  acts  from  which 
the  time  limited  shall  begin  to  run,  will  generally 
depend  on  the  sound  discretion  of  the  legislature, 
according  to  the  nature  of  the  titles,  the  situa- 
tion of  the  country,  and  the  emergency  vhich 
leads  to  their  enactment.  Cases  may  occur, 
where  the  provisions  of  a  law  on  these  sobjecti 
may  be  so  unreasonable  as  to  amount  to  a  denial 
of  a  right,  and  to  call  for  the  interposition  of  the 
supreme  court.    Ibid.  290. 

177.  On  the  27th  day  of  June,  1821,  the  legis- 
lature of  the  state  of  Missouri  passed  an  act, 
entitled  "an  act  for  the  establisnment  of  kao 
offices ;"  by  the  third  section  of  which,  the  of- 
ficers of  the  treasury  of  the  state,  under  the  di- 
rection of  the  governor,  were  reouired  to  iuoe 
certificates  to  the  amount  of  two  hundred  thou- 
sand dollars,  of  denominations  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents,  in  the  foUon lis 
form :  "  This  certificate  shall  be  receivable  at 
the  treasury  of  any  of  the  loan  oflices  in  the  stale 
of  Missouri,  in  discharge  of  taxes  or  debts  liae 
to  the  state,  for  the  sum  of dnllars.  with  in- 
terest for  the  same,  at  the  rate  of  two  per  centum 
per  annum  from  this  date."  These  certificates 
were  to  be  receivable  at  the  treasury,  and  by 
tax  gatherers  and  other  public  officers,  in  pay- 
ment of  taxes,  or  moneys  due  or  to  become  doe 
to  the  state,  or  to  au^  town  or  county  therein, 
and  by  all  officers,  civil  and  military,  in  the  state, 
in  discharge  of  salaries  and  fees  of  office;  aitd 
in  payment  for  salt  made  at  the  salt  springs 
owned  by  the  state,  and  to  be  afterwards  leased 
by  the  authorit  v  of  the  legislature.  The  twenty- 
third  section  of  the  act  pledges  certain  property 
of  the  state  for  the  redemption  of  these  certih- 
cates  J  and  the  law  authorizes  the  governor  lo 
negotiate  a  loan  of  silver  or  gold  for  the  same 
purpose.  A  provision  is  made  in  the  law  for  the 
gradual  withdrawal  of  the  certificates  from  cir- 
culation ;  and  all  the  certificates  have  sinc«  been 
redeemed.  The  commissioners  of  the  loan  of- 
fices were  authorized  to  make  loans  of  the  cer- 
tificates to  citizens  of  the  state ;  asstgniRS  to 
each  district  a  proportion  to  the  amount  of  \he 
certificates,  to  oe  secured  by  mortgage  or  per- 
sonal security:  the  loans  to  bear  interest  not  ex- 
ceeding six  per  cent,  per  annum,  and  the  loant 
on  personal  property  to  be  for  less  than  tvo 
hundred  dollars,  iteldj  by  the  supreme  court, 
that  the  certificates  issued  under  the  auihority 
of  the  law  of  Missouri  were  ''bills  of  credit; 
and  that  their  emission  w*as  prohibited  by  the 
constitution  of  the  United  States,  which  declares 
that  no  state  shall  emit  bills  of  creilit."  Crwf 
V.  The  State  of  Missouri.  4  Peters,  431. 

178.  In  1791,  the  legislature  of  Rhode  Islu^i 
granted  a  charter  of  incorporation  to  certain  in- 
dividuals who  had  associated  for  the  purpose  of 
banking.  They  were  incorporated  by  the  Dame 
of  "The  President,  Directors,  and  Company  of 
the  Providence  Bank,"  with  the  ordinary  pow- 
ers of  such  associations.  In  1822,  the  legislature 
passed  an  act  imposing  a  tax  on  every  bank  i& 
the  state,  except  the  Bank  of  the  United  Stat^ 
The  Providence  Bank  refused  the  payment  d 
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the  tax,  alleging  that  the  act  which  imposed  it 
was  repagnant  to  the  coDfttitution  of  the  United 
States,  as  it  impaired  the  obligation  of  the  con- 
tract created  by  the  charter  of  incorporation. 
Held,  that  the  act  of  the  legislature  of  Rhode 
island,  imposing  a  tax,  vhich,  under  the  law, 
was  assessed  on  the  Providence  Bank,  does  not 
iiTipafr  the  obligation  of  the  cotitract  created  by 
the  charter  granted  to  the  bank.  The  Providence 
Bank  v.  Bitlings  ^  Pittman,A  Peters,  514. 

179.  The  act  of  the  legislature  of  Geoipa, 
passed  22d  of  December,  1830,  entitled  '^  an  act 
to  prevent  the  exercise  of  assumed  and  arbitrary 
po\Fer  by  all  persons,  under  pretext  of  Luthority 
Irom  the  Cherokee  Indians,''  &c.,  is  void.  Worces- 
ter  r.  The  State  of  Georgia^  6  Peters,  515. 

180.  The  act  of  22d  Decnmber,  1830,  and  the 
act  passed   by  the  legislature  of  Georgia,  on 
the  19th  of  December^  1829,  entitled  "an  act 
to  add  the  territory  lymg  within  the  chartered 
limits  of  Georgia,  ana  now  in  the  occupancy  of 
the  Cherokee  Indians,  to  the  counties  of  Carroll, 
De  Kalb,  Gwinnett.  Hall  and  Habersham,  and  to 
extend  the  laws  oi  this  state  over  the  same,  and 
to  annul  all  laws  and  ordinances  made  by  the 
Cherokee  nation  of  Indians,  and  to  provide  for 
the  compensation  of  ofRcers  serving  legal  pro- 
cess in  the  said  territory,  and  to  regulate  the 
testimony  of  Indians,  and  to  repeal  the  ninth 
section  of  the  act  of  1828,  upon  this  subiect," 
interfere  forcibly  with  the  relations  established 
between  the  United  States  and  the  Cherokee  na- 
tion, the  regulation  of  which,  according  to  the 
settled  principles  of  the  constitution  of  the  United 
?iates;  is  committed  exclusively  to  the  govern- 
ment of  the  Union.    They  are  in  direct  hostility 
with  treaties,  repeated  in  a  succession  of  years, 
which  mark  out  the  boundary  that  separates  the 
Cherokee  country  from  Georgia,  guaranty  to  them 
all  the  land  within  their  boundary;   solemnly 
p!eU<re  the  faith  of  the  United  States  to  restrain 
their  citizens  from  trespassing  on  it ;  and  recog- 
nise the  pre-existing  power  of  the  nation  to  so- 
?eni  itself.     They  are  in  equal  hostility  with  the 
acts  of  congress  for  regulating  this  intercourse 
and  ffiving  effect  to  the  treaties.     Ibid, 

181.  The  effect  of  a  discharge  under  an  in- 
solvent law  of  a  state  is  at  rest,  so  far  as  it  de- 
pends on  the  antecedent  decisions  made  by  the 
supreme  court.  The  ultimate  opinion,  delivered 
by  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  258,  was  concurred  in 
and  a<lopted  by  the  three  judges,  who  were  in 
the  minority  on  the  general  question  of  the  con- 
stitutionality of  state  insolvent  laws.  So  far 
then  as  decisions  upon  the  subject  of  state  insol- 
vent laws  have  been  made  by  the  supreme  court, 
hey  are  to  be  deemed  final  anct  conclusive. 

Boyle  V.  Zacharie  and  Turner,  6  Peters,  348. 

182.  In  1785,  M.  and  wife  executed  a  deed, 
conveying  certain  lands  of  the  will  to  T.,  who 
immediately  reconveyed  them  to  M.  The  object 
of  the  conveyance  was  to  vest  the  lands  of  the 
ivife  in  the  husband.  The  deed  of  M.  and  wife  to 
T.  was  not  acknowledged,  according  to  the  forms 
esfabh'flhed  by  the  law  of  Pennsylvania,  of  20th 
February.  1770,  to  pass  the  estates  of  femes  co- 
vert ;  and  after  the  death  of  the  wife  of  M.,  the 
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land  was  recovered  in  an  ejectment  from  the 
heirs  of  M.  in  a  suit  instituted  against  him  by 
the  heirs  of  the  wife  of  M.  In  1826,  after  the 
recovery  in  ejectment,  the  legislature  of  Penn* 
sylvania  passed  an  act,  the  object  of  which  was 
to  cure  all  defective  acknowledgments  of  this 
sort,  and  to  give  them  the  same  eflicacy  as  if 
they  had  been  originally  taken  in  the  {proper 
form.  The  plaintiffs  in  the  ejectment  claimed 
title  to  the  premises  under  James  Mercer,  the 
husband ;  and  the  defendants,  as  heirs  at  law  of 
his  wife,  who  died  without  issue.  This  eject- 
ment was  brought  after  the  passage  of  the  act 
of  1826.  Held,  that  the  authority  of  the  supreme 
court  to  examine  the  constitutionally  of  the  act 
of  1826,  extends  no  farther  than  to  ascertain 
whether  it  violates  the  constitution  of  the  United 
States ;  the  question,  whether  it  violates  the  con- 
stitution of  Pennsylvania,  is,  upon  the  present 
writ  of  error,  not  before  the  court.  JVatson  v. 
Mercer,  8  Peters,  88. 

183.  The  act  of  Pennsylvania  of  1826  does 
not  violate  any  contract,  either  in  its  terms  or  its 
principles.  It  does  not  even  affect  to  touch  any 
title  acquired  by  a  patent  or  any  other  grant.  It 
supposes  the  title  ofthe  femes  covert  to  be  good, 
however  acquired .;  and  even  provides  that  deeds 
of  conveyance  made  by  them  shall  not  be  void, 
because  there  is  a  defective  acknowledgment  of 
the  deeds,  by  which  they  have  sought  to  transtfer 
title.  So  far,  then,  as  it  has  any  legal  operation, 
it  goes  to  confirm  and  not  to  impair  the  contract 
of  the  femes  covert.  It  gives  tne  very  effect  to 
their  acts  and  contracts  which  they  intended  to 
give ;  and  which,  from  mistake  or  accident,  has 
not  been  effected.    Ibid. 

184.  In  February,  1824,  the  legislature  of  New 
York  passed  '-an  act  concerning  passengers  in 
vessels  arriving  in  the  port  of  New  York."  By 
one  of  the  provisions  of  the  law,  the  master  of 
every  vessel  arriving  in  New  York  from  any 
foreign  port,  or  from  a  port  of  any  of  the  states 
of  the  United  States,  other  than  New  York,  is 
required  under  certain  penalties  prescribed  in 
the  law,  within  twenty-four  hours  after  his  arrival, 
to  make  a  report  in  writing,  containing  the  names, 
ageJ,  and  last  legal  settlement  of  every  person 
who  shall  have  been  on  board  the  vessel  com- 
manded by  him  during  the  voyage;  and  if  any 
of  the  passengers  shall  have  gone  on  board  any 
other  vessel,  or  shall,  during  the  voyage,  have 
been  landed  at  any  place  with  a  view  to  proceed 
to  New  York,  the  same  shall  be  stated  in  the 
report.  The  corporation  of  the  city  of  New 
York  instituted  an  action  of  debt  under  this  law, 
against  the  master  of  the  ship  Emil}^  for  the  re- 
covery of  certain  penalties  imposed  by  this  act ; 
and  the  declaration  alleged,  tnat  the  Kmily,  of 
which  William  Thompson  was  the  master,  ar- 
rived in  New  York,  in  August,  1829,  from  a 
country  out  of  the  United  States;  and  that  one 
hundred  passengers  were  brought  in  the  ship,  in 
the  voyage,  and  the  master  did  not  make  the 
report  required  by  the  statute  referred  to.  The 
defendant  demurred  to  the  declaratioup  and  the 
judges  ofthe  circuit  court  being  divided  m  opinion 
on  the  following  point,  it  was  certified  to  tne  su- 
preme court:  "That  the  act  of  the  legislature  of 
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New  York,  mentioned  in  the  piaintifTsdeclaratioo, 
assumes  to  regulate  trade  and  commerce  between 
the  port  of  New  York  and  foreign  ports,  and  is 
unconstitutional  and  void."  The  supreme  court 
directed  it  to  be  certified  to  the  circuit  court  of 
New  York,  that  so  much  of  the  section  of  the 
act  of  the  legislature  of  New  York,  as  applies  to 
(He  breaches  assigned  in  the  declaration,  does  not 
assume  to  regulate  commerce  between  the  port 
of  New  York  and  foreign  ports,  and  that  so 
much  of  the  said  act  is  constitutional.  The  City 
of  New  YorkY,Miln.  11  Peters,  102. 

185.  The  act  of  the  legislature  of  New  York 
is  not  a  regulation  of  commerce,  but  of  police; 
and,  being  so,  it  was  passed  in  tae  exercise  of  a 
power  which  rightfully  belonged  to  the  state. 
The  state  of  New  York  possessed  the  power  to 
pass  this  law,  before  the  adoption  of  the  consti- 
tution of  the  United  States.  The  law  was  in- 
tended to  prevent  the  state  being  burdened  with 
an  influx  of  foreigners,  and  to  prevent  their  be- 
coming paupers,  and  who  would  be  chargeable 
as  sucti.  The  end  and  means  here  used  are  within 
the  competency  of  the  states,  since  a  portion  of 
their  powers  were  surrendered  to  the  federal 
govern  Dient.    Ibid, 

186.'  Persons  are  not  the  subjects  of  com- 
merce ;  and  not  being  imported  goods,  they  do 
not  fall  within  the  reasoning  founded  upon  the 
constitution,  of  a  power  given  to  congress  to  re- 
gulate commerce,  and  the  prohibition  of  the 
states  from,  imposing  a  duty  on  imported  goods. 
Ibid, 

187.  The  legislature  of  Massachusetts  granted 
to  Harvard -Col  lege  the  liberty  and  power  to  dis- 
pose of  a  ferry,  from  Charlestown,  over  Charles 
river,  to  Boston,  and  to  receive  a  rent  for  the 
same.  Afterwards  the  legislature  incorporated 
a  company  to  erect  a  bridge  over  Charles  river, 
in  the  place  where  the  ferry  had  been  set  up 
and  was  in  use,  the  company  paying;  annually  to 
the  college  the  sum  of  two  hundred  pounds. 
The  charter  gave  the  company  the  right  to  take 
tolls  for  forty  years,  and  afterwards  extended  the 
same  to  seventy  years.  Before  the  forty  years 
expired,  the  legislature  authorized  the  erection 
of  another  briclge,  from  Boston  to  Charlestown, 
on  Charles  river,  so  near  the  first  bridge  as  in- 
juriously to  affect  the  tolls  of  the  same,  and  this 
bridj^e  afterwards  became  free.  The  proprietors 
of  the  first  bridge  applied  to  the  supreme  judi- 
cial court  of  Massachusetts  to  restrain,  by  an  in- 
junction, the  construction  of  the  second  bridge; 
and,  subsequently,  for  the  payment  of  the  tolls 
taken,  and  for  general  relief.  The  court  of  Mas- 
sachusetts dismissed  the  bill,  and  the  case  was 
brought  up,  by  writ  of  error,  to  the  supreme 
court  of  the  United  States,  under  the  provisions 
of  the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  on  the  ground  that  the  first  charter 
granted  was  a  contract,  and  that  the  grant  of  the 
second  was  a  violation  of  it.  The  court  affirmed 
the  decree  of  the  superior  court  of  Massachu- 
setts. The  Proprietors  of  the  Charles  River 
Bridge  v.  The  Proprietors  of  the  Warren  Bridge^ 
11  Peters,  420. 

188.  A  state  law  may  be  retrospective  in  its 
character,  and  may  divest  vested  rights,  and  yet 


not  violate  the  constitution  of  the  United  StateHi 
unless  it  also  impairs  the  obligation  of  contracts 
Ibid, 

189.  On  the  28th  of  November,  1820,  the  le- 
gislature of  Kentucky  passed  an  act  establishing 
a  bank,  by  the  name  of  '^  The  Bank  of  the  Com- 
monwealth of  Kentucky.''  The  first  section  of 
the  act  declares  the  bank  shaH  be  established 
^^  in  the  name  and  behalf  of  the  Commonwealth 
of  Kentucky,"  undct  the  direction  of  a  president 
and  twelve  directors,  to  be  chosen  bv  the  legis- 
lature. The  second  section  enacts,  that  the  pre- 
sident and  directors  shall  be  a  corporation  ca- 
pable of  suing  and  beino;  sued,  and  of  purchas- 
ing and  sellinff  every  description  of  property. 
The  third  section  declares  the  bank  to  be,  ex- 
clusively, the  property  of  the  commonwealth. 
The  fourth  section  authorizes  the  issniog  of 
notes;  and  the  fifth  declares  the  capital  to  be 
two  millions  of  dollars,  to  be  paid  by  all  moneys 
afterwards  paid  into  tne  treasury  for  the  vacant 
lands  of  the  state,  and  so  much  of  the  capital 
stock  as  was  owned  by  the  state  in  the  Bank  of 
Kentucky;  and  as  the  treasurer  of  the  state  re- 
ceived tnose  moneys,  he  was  required  to  pay 
them  into  the  bank.  The  bank  bad  aotborityto 
receive  money  on  deposite,  to  make  loans  on 
good  pHersonal  securit]^,  or  on  mortgage,  and  was 

Erohibited  increasing  its  debts  beyond  its  capital, 
limitations  were  imposed  on  loans;  and  the  ac- 
commodations of  the  bank  were  apportioned 
among  the  different  counties  of  the  state.  The 
bank  was,  b)r  a  subsequent  act,  authorized  to 
issue  three  millions  of  dollars,  and  the  dividends 
of  the  bank  were  to  be  paid  to  the  treasurer  of 
the  state.  The  notes  of  the  bank  were  issued 
in  the  common  form  of  bank  notes,  in  which  ibe 
bank  promised  to  pay  to  the  bearer,  on  demand. 
the  sum  stated  on  the  face  of  the  note.  The 
pleadings  excluded  the  court  from  considering 
that  any  part  of  the  capital  had  been  paid  by 
the  state;  but  on  the  argument  of  the  case,  it 
was  stated  and  not  denied,  that  all  the  notes 
which  had  been  issued,  and  payment  of  which 
had  been  demanded,  had  been  redeemed  by  the 
bank.  By  an  act  of  the  legislature  of  Kentucky, 
it  was  required  that  the  notes  of  the  bank  shoold 
be  received  on  all  executions  by  plaintiffs^  and 
if  they  failed  to  endorse  on  such  execution,  that 
they  would  be  so  received,  further  proccetlings 
on  the  judgment  were  delayed  for  two  year^. 
The  Bank  of  the  Commonwealth  of  Kentucky 
instituted  a  suit  against  the  plaintifis  in  error,  oa 
a  promissory  note,  for  which  the  notes  of  the 
bank  had  been  given,  as  a  loan  to  the  drawsn 
of  the  note.  The  defendants  in  the  suit  claimed 
that  the  note  given  by  them  was  void,  as  the 
same  was  given  for  the  notes  of  the  bank,  which 
were  "  bills  of  credit,"  issued  by  the  state  of 
Kentucky,  against  the  provisions  of  the  con5ti- 
tution  uf  the  United  States,  which  prohibits  the 
issuing  of  "  bills  of  credJ*"  ^7  the  states  of  the 
United  States;  and  that  the  act  of  the  legisla- 
ture of  Kentucky,  which  established  the  bank, 
was  unconstitutional  and  void.  By  the  sapreme 
court : — The  act  incorporating  the  Bank  of  the 
Commonw*ealth  of  Kentucky  was  a  constitotiooal 
exercise  of  power  by  the  state  of  Kentucky 
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and  the  notes  issued  by  the  bank  are  not  bills 
of  credit,  within  the  meaning  of  the  constitution 
of  the  United  States.  Briscoe  ▼.  The  Bank  of 
ike  Commonteeallh  of  Kentucky j  11  Peters,  257. 

190.  There  is,  with  others,  a  quality  which 
distinguishes  the  notes  of  the  Bank  of  the  Com- 
inoDweallh  of  Kentucky  from  "  bills  of  credit." 
Erery  holder  of  them  could  not  only  look  to  the 
faitds  for  payment,  but  had  in  his  power  the 
means  of  enforcing  it.  The  bank  could  be  sued, 
and  the  records  of  the  supreme  court,  (The  Bank 
of  the  Commonwealth  v.  Wister  and  others,  2 
Peters,  315,)  show,  that  while  its  paper  was  de- 
preciated, a  suit  was  prosecuted  to  judgment 
against  it  by  a  depositor,  who  obtained  from  the 
hiiik  the  full  amount  of  his  judgment  in  specie. 
\o  sovereign  state  is  liable  to  be  sued  without 
her  consent.     Ibid. 

191.  At  the  time  of  the  adoption  of  the  con- 
stitution, the  "  Bank  of  North  America,"  and  the 
HIassachusetts  Bank,"  and  some  others,  were 
in  operation.  It  cannot,  therefore,  be  supposed 
that  the  notes  of  these  banks  were  intended  to 
be  inhibited  by  the  constitution,  or  that  they 
ivere  considered  as  "  bills  of  credit,"  within  the 
meaning  of  that  instrument.  In  many  of  their 
mosi  distinguishing  characteristics,  the}^  were 
essentially  different  from  bills  of  credit,  in  any 
one  of  the  various  forms  in  which  they  were  is- 
sued. If  then  the  powers  not  delegated  to  the 
federal  government,  nor  denied  to  the  states,  are 
retained  by  the  states  or  the  people,  and  b^  a 
fair  construction  of  the  terms  "bills  of  credit." 
asnseii  in  the  constitution,  they  do  not  incluue 
ordinary  bank  notes :  it  follows,  that  the  power 
to  incorpomte  banks  to  issue  these  notes  may 
be  exercised  by  a  state.    Ibid, 

192.  A  state  cannot  do  that  which  the  federal 
constitution  declares  it  shall  not  do.  It  cannot 
"  coin  money."  Here  is  an  act  inhibited  in  terms 
so  precise  that  they  cannot  be  mistaken.  They 
are  susceptible  but  of  one  construction.  And  it 
is  certain  that  a  state  cannot  incorporate  any 
number  of  individuals  and  authorize  them  to 
coin  money.  Such  an  act  would  be  as  much  a 
violation  of  the  constitution,  as  if  money  were 
coined  by  an  ofRcer  of  the  slate  under  its  author- 
ity. The  act  being  prohibited  cannot  be  done 
by  a  state,  directly  or  indirectly.  The  same  rule 
applies  to  bills  of  credit  issued  by  a  state.    Ibid, 

193.  The  case  of  Craig  v.  The  State  of  Mis- 
poarij  4  Peters,  410,  is  not  authority  to  sustain 
the  claim  that  the  notes  of  the  Bank  of  the  Com- 
monwealth of  Kentucky  were  bills  of  credit. 
Thti  decisions  in  that  case  applied  to  obligations 
of  an  entirely  different  character.    Ibid, 

194.  There  is  no  principle  decided  by  the  sn- 
preme  court,  in  the  case  of  Craig  v.  The  State  of 
Missouri,  which  at  all  conflicts  with  the  views 
presented  by  the  court  in  the  case  of  Briscoe  ». 
The  Bank  of  the  Commonwealth  of  Kentucky. 
Indeed,  the  views  of  the  court  are  sustained  and 
strengthened  by  contrasting  the  present  case 
with  "that.     Ibid. 

195.  An  action  was  instituted  in  the  circuit 
court  of  the  United  States  for  the  district  of  Ala- 
bama, by  the  bank  of  Augusta,  Georgia,  against 
the  defendant|  a  citizen  oF  Alabama,  on  buls  of 


exchange  drawn  at  Mobile,  Alabama,  on  New 
York,  which  had  been  protested  for  non-payment, 
and  returned  to  Mobile.  The  bill  was  made 
and  endorsed  for  the  purpose  of  being  discounted 
by  the  asent  of  the  oaiik,  who  had  funds  in  his 
hands  belonging  to  the  plaintiffs  for  the  purpose 
of  purchasing  bills  of  exchange,  which  funds 
were  derived  from  bills  and  notes  discounted  by 
the  bank  in  Georgia.  The  bills  were  discounted 
by  the  agent  of  the  bank  in  Mobile,  for  the 
benefit  of  the  bank,  with  their  funds,  to  remit 
the  said  funds  to  the  bank.  The  defendant  de- 
fended the  suit  on  the  facts  that  the  bank  of  Au- 
gusta is  a  corporation  incorporated  by  an  act  of 
the  legislature  of  Georgia,  and  have  such  power 
as  is  usually  conferred  on  banking  institutions, 
such  as  to  purchase  bills  of  exchange,  &c.  The 
circuit  court  held  that  the  plaintiffs  could  not  re- 
cover on  the  bills  of  exchange,  and  that  the  pur- 
chase of  the  bills  by  the  agent  of  the  plaintiffs 
was  prohibited  by  the  laws  of  Alabama,  and 
gave  judgment  for  the  defendant.  In  the  case 
of  the  United  States  Bank  of  Pennsylvania  v. 
Primrose,  the  plaintiffs,  a  corporation  by  virtue 
of  a  law  of  the  state  of  Pennsylvania,  authorized 
by  its  charter  to  sue  and  be  sued  in  tne  name  of 
the  corporation,  and  to  deal  in  bills  of  exchange, 
and  composed  of  citizens  of  Pennsylvania,  ana 
of  the  states  of  the  United  States,  other  than 
the  state  of  Alabama;  the  agent  of  the  bank 
resident  in  Mobile,  and  in  possession  of  funds 
belonging  to  the  bank,  and  intrusted  with  them 
for  the  sole  purpose  of  purchaetng  bills  of  ex- 
chancre,  purchased  a  bill  of  exchange,  a/id  paid 
for  the  same  in  notes  of  the  branch  of  the  Bank 
of  Alabama,  at  Mobile.  The  bill  was  protested 
for  non-payment,  and  a  suit  was  instituted  in  the 
circuit  court  against  the  payee,  the  endorser  of 
the  bill.  The  question  for  the  opinion  of  the 
circuit  court  was,  whether  the  purchaser  of  the 
bill  of  exchange  by  the  United  States  Bank  was 
a  valid  contract,  under  the  laws  of  Alabama. 
The  circuit  court  decided  that  the  contract  was 
void,  and  gave  judgment  for  the  defendant.  The 
case  of  the  New  Orleans  and  Carrollton  Railroad 
Company  v.  Joseph  B.  Earle  was  similar  to  that 
of  the  ^iik  of  Augusta  v.  Joseph  B.  Earle.  The 
supreme  court  reversed  the  judgment  of  the  cir- 
cuit court  in  the  three  cases,  and  held  the  con- 
tracts for  the  purchase  of  the  bills  valid,  and 
that  the  plaintiffs  acquired  a  legal  title  to  the 
bills  by  the  purchase.  The  Bank  of  Augusta  v. 
Earle^  13  Peters^  519. 

196.  The  plaintiffs,  merchants  of  New  York, 
instituted  a  suit  in  the  circuit  court  of  Alabama, 
against  the  administrators  of  the  drawer  of  a  note, 
dated  in  New  York,  and  payable  in  New  York. 
The  act  of  the  assembly  of  Alabama  provides, 
that  the  estate  of  a  deceased  person,  which  is 
declared  to  be  insolvent,  shall  be  distributed  by 
the  executors  or  administrators,  according  to  the 
provisions  of  the  statute,  among  the  creditors : 
and  that  no  suit  or  action  shall  be  comnnencea 
or  sustained  against  any  executor  or  administra- 
tor, after  the  estate  of  the  deceased  has  been 
represented  as  insolvent,  except  in  certain  cases 
not  of  the  description  of  that  on  which  this  suit 
was  instituted.    Held,  that  the  insolvency  of  the 
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estate,  judicially  declared  under  the  statute  of 
Alabama,  is  not  sufficient  in  law  to  abate  a  suit 
instituted  in  the  circuit  court  of  the  United 
States,  by  a  citizen  of  another  state,  against  the 
representative  of  a  citizen  of  Alabama.  Suydam 
et  d.  v.  Broadnax,  14  Peters,  67. 

197.  The  exceptions  in  the  sixth  section  of 
the  law  of  Alabama,  in  favour  of  debts  contracted 
out  of  the  state,  prevent  the  application  of  the 
statute,  or  its  operation,  in  a  case  of  a  debt  ori- 
ginating in  and  contracted  by  the  deceased  out 
of  the  state  of  Alabama.     Ibid, 

198.  A  sovereign  state,  and  one  of  the  states 
of  this  Union,  if  the  latter  were  not  restrained 
by  constitutional  prohibitions,  might,  inVirtue  of 
sovereignt}',  act  upon  the  contracts  of  its  citizens, 
wherever  made,  and  discharge  them,  by  denying 
the  right  of  action  upon  them  in  its  own  courts; 
but  the  validity  of  such  contracts  as  were  made 
out  of  the  sovereignty  or  state,  would  exist  and 
continue  everywhere  else,  according  to  the  lex 
loci  contractus.    Ibid. 

199.  An  act  was  passed  by  the  legislature  in 
1840,  by  which  certain  lands  held  under  convey- 
ances from  the  president  and  trustees  of  the  Ohio 
University,  at  Athens,  were  directed  to  be  as- 
sessed and  taxed  for  county  and  state  purposes. 
A  bill  was  filed  by  the  purchasers  of  the  land 
against  the  tax  collector,  praying  that  he  should 
be  perpetually  enjoined  from  enforcing  the  pay- 
ment of  the  taxes,  because  the  lands  had  oeen 
exempted  by  a  statute  of  Ohio,  of  1804,  which 
the  bill  alleged  entered  into  the  conditions  of 
sale,  under  which  the  complainants  held  the 
lana.  It  was  insisted  that  tne  act  of  1840  vio- 
lates the  contract  with  the  purchasers,  and  is 
void,  being  contrary  to  the  clause  of  the  consti- 
tution of  the  United  States  which  prohibits  the 
states  from  passing  any  law  violating  the  obliga- 
tion of  contracts.  The  supreme  court  of  Ohio 
dismissed  the  bill  of  the  complainants.  The  or- 
dinance of  1787,  by  which  a  large  section  of 
country  was  sold  to  a  company,  gave  two  com- 
plete townships  of  land  for  the  purposes  of  a 
university.  In  1804,  an  act  of  the  legislature 
of  Ohio  established  the  university  on  the  foun- 
dation of  the  fund  granted  by  congress,  and 
vested  the  land  in  the  corporation  of  the  univer- 
sity. The  act  directed  the  manner  in  which  the 
land  was. to  be  leased,  reserving  rent  to  the  cor- 
poration ;  and  the  seventeenth  section  directed 
that  the  land  appropriated  and  vested  by  the  act 
should  be  exempted  from  all  state  taxes.  In 
1826,  the  legislature  authorized  all  the  university 
land  not  encumbered  wit4i  leases,  or  which  had 
not  been  re-entered  by  the  trustees  of  the  uni- 
versity, or  to  which  they  had  regained  their  title, 
to  be  sold  in  fee  simple  for  the  benefit  of  the 
university.  The  complainants  purchased  the 
land  held  by  them  under  this  statute,  and  took 
deeds  in  fee;  no  exemption  from  taxes  being 
contained  in  the  statute,  or  in  their  deeds.  Held, 
that  the  lands  having  been  purchased  under  the 
act  of  1826,  and  not  being  held  under  the  act  of 
1804,  were  subject  to  taxation.  All  the  pur- 
chasers held  under  the  act  of  1826.  and  cannot 
CO  behind  it ;  and  their  lands  are  subject,  like 
tJiose  of  other  persons,  to  be  taxed  by  the  state. 


Armstrong  y.  The  Treasurer  of  Athens  Coun/^  1(» 
Peters,  28. 

200.  The  case  of  the  Stale  of  New  Jersey  f. 
Wilson,  7  Cranch,  164,  cited  and  affirmed,  h 
that  case  the  land  had,  for  a  sufficient  considerar 
tion,  been  given  by  the  state  to  a  certain  Indian 
tribe,  and  was  declared  to  be  forever  exempt 
from  taxes.  The  Indians,  with  the  consent  of 
the  state,  sold  the  land,  and  the  i>urcha8er  of  the 
Indian  title  obtained  the  land,  with  the  exemp- 
tion from  taxes  granted  by  the  state.    Ihid. 

201.  A  captain  of  the  United  States  reTenne 
cutter  on  the  Erie  station,  in  Pennsylvania,  was 
rated  and  assessed  for  county  taxes,  as  an  officer 
of  the  United  States,  for  his  office.  Helij  that 
he  was  not  liable  to  be  rated  and  assessed  for 
his  office  under  the  United  States,  for  couoty 
rates  and  levies.  Dobbins  v.  The  Commissionm 
of  Erie  County,  16  Peters,  435. 

202.  The  question  presented  in  the  case  before 
the  courts  of  Pennsylvania  was,  whether  the 
office  of  captain  of  the  revenue  cutter  of  the 
United  States  was  liable  to  be  assessed  for  taxes, 
under  the  laws  of  Pennsylvania.  The  validity 
of  the  laws  of  Pennsylvania  imposing  snch  taiet 
was  in  question  in  the  case,  on  the  ground  that 
the  laws  were  repugnant  to  the  constitution  and 
laws  of  the  United  States ;  and  the  court  decided 
in  favour  of  the  validity  of  the  law.  The  su- 
preme court  of  the  United  States  has  jprisdictioa 
on  a  writ  of  error  in  such  a  case.    Ibid. 

203.  Taxation  is  a  sacred  right,  essential  to 
the  existence  of  government ',  an  incident  of 
sovereignty.  The  right  of  legislation  is  coexten- 
sive with  the  incident,  to  attach  it  upon  all  per- 
sons and  property  within  the  jurisdiction  of  a 
state.  But,  in  our  system,  there  are  limitatioos 
upon  that  right.  There  is  a  concurrent  rijrht  of 
legislation  in  the  states  and  the  United  States^ 
except  as  both  are  restrained  by  the  constitotioo 
of  the  United  States.  Both  are  restrained  bj 
express  prohibitions  in  the  constitution ;  and  lbs 
states,  by  such  as  are  reciprocally  implied,  wbea 
the  exercise  of  the  right  by  a  state  conflicts  viib 
the  perfect  execution  of  another  sovereign  power 
delegated  to  the  United  States.  That  occors 
when  taxation  by  a  state  acts  upon  the  instni- 
ments,  and  emoluments,  andpersons,  which  the 
United  States  may  use  and  employ  as  necesao' 
and  proper  means  to  execute  their  sovereign 
power.  The  government  of  the  United  Stale?  is 
supreme  within  its  sphere  of  action.  The  means 
necessary  and  proper  to  carry  into  effect  ibe 
powers  in  the  constitution  are  in  congress.  iW- 

204.  The  compensation  of  an  officer  of  tbe 
United  States  is  fixed  by  a  law  made  by  congress- 
It  is  in  its  exclusive  jurisdiction  to  declare  "^baj 
shall  be  given.  It  exercises  the  discretion  aw 
fixes  the  amount,  and  confers  upon  the  offi^r 
the  right  to  receive  it  when  it  has  been  earned. 
Any  law  of  a  state  imposing  a  tax  upon  the  ofif*: 
diminishing  the  recompense,  is  in  conflict  witb 
the  law  of  the  United  Slates  which  secures  tbe 
allowance  to  the  officer.    Ibid, 

205.  A  suit  was  instituted  in  the  circuit  coort 
in  the  name  of  the  governor  of  the  state  of  Mis- 
sissippi, on  a  bond  given  by  the  sheriff  of  Cm- 
home  county,  Mississippi,  U)r  the  use  of  le^ 
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Sknith  &  Co.,  citiv.ens  of  New  York,  to  recoyer 
the  amoant  of  a  debt  due  by  Georse  M'Nair,  for 
which  judgment  had  been  obtained  in  the  circuit 
coart ;  and  who,  after  his  arrest  by  the  ^eriif, 
had  been  illegally  dischargeil  from  his  custody 
by  a  judge  of  the  state  of  Mississippi.  Held, 
that  the  suit  was  well  brought  in  the  name  ot 
the  governor  by  citizens  of  New  York.  M*Nutt 
r.  Bland  tt  td.,  2  Howard,  13. 

206.  A  discharge  from  imprisonment,  by  a 
judge  of  a  state  court,  of  a  person  who  is  in  con- 
finement as  an  insolvent  debtor,  under  process 
from  the  circuit  court,  is  not  a  defence  in  an 
action  for  an  escape  by  the  plaintiff  at  whose 
8oit  the  pany  discharged  was  imprisoned.  (Cited, 
Darst  V.  Duncan,  1  Howard,  304.)    Ibid. 

207.  The  constitution  of  the  United  States 
makes  gold  and  silver  a  legal  tender;  and  if  the 
marshal  has  received  bank  notes  in  satisfaction 
of  a  judgment  process,  which  is  in  his  hands,  the 
plaintiff  may  insist  on  gold  or  silver.  Given  v. 
treedlov€j  2  Howard,  29. 

208.  If  a  bank  has  paid  a  sum  of  money  for 
its  charter^  it  is  exempted  from  taxation  under 
the  authority  of  the  state.  Gordon  v.  The  Appeal 
Tar  Court,  3  Howard,  133. 

209.  This  exemption  does  not  extend  to  the 
corporate  property  of  the  l»nk.  but  operates  only 
in  favour  of  its  franchise.    Jbid. 

210.  The  act  of  the  legislature  of  Maryland, 
exempting  from  taxation  the  banks  which  made 
a  certain  public  road,  imposed  an  obligation  on 
the  state  not  to  levy  taxes  on  the  franchises  of 
the  txinks  contributing  to  the  road.  The  stock- 
holders of  the  bank,  to  the  amount  of  their  stock, 
were  exempted  from  taxation.    Ibid, 

211.  A  carriage  conveying  the  mail  of  the 
United  States  was  exempted  from  tolls  on  the 
Cumberland  road,  although  the  United  States 
had  ceded  the  parts  of  the  Cumberland  road  on 
which  the  carnage  passed.  This  exemption  did 
not  apply  to  other  property  in  the  carriage,  or  to 
the  persons  who  were  passengers.  Searigkt  v. 
Stoles,  3  Howard,  151. 

212.  The  provision  in  the  act  of  the  state  of 
Maryland,  incorporating  the  Baltimore  and  Ohio 
Railroad  Company,  declaring  that  if  the  road 
should  not  pass  through  Washington  county,  one 
million  of  dollars  should  be  paid  to  the  county, 
was  repealable  by  the  legislature  of  Maryland. 
State  of  Maryland  v.  The  Baltimore  and  Ohio 
Railroad  Company,  3  Howard,  534. 

213.  Real  property  was  sold  under  an  execu- 
tion by  the  sheriff,  without  its  having  been  ap- 
praised according  to  the  act  of  the  legislature  of 
Indiana,  The  de^d  for  the  property  was  not 
void.    Gaxdleys  j^essee  v.  Ewing,  3  Howard,  707. 

214.  A  toll  charged  on  passengers  travelling 
in  the  mail-coach  on  the  Cumberland  road,  ceded 
by  the  United  States  to  the  state  of  Ohio,  when, 
by  the  same  act  of  the  legislature  of  Ohio,  no  toll 
was  charged  on  passengers  in  other  travelling 
coaches,  w^ui  illegal.  JVei7,  Moore  ^  Co,  v.  The 
State  of  OhiOy  3  Howard,  720. 

215.  The  act  of  the  legislature  of  Illinois, 
which  provides  that  a  sale  of  real  property  levied 
upon  shall  not  be  made,  unless  the  property 
bring  two-thirds  of  the  appraised  value,  is  uncon- 


stitutional.   M^Craken  v.  Haywardj  2  Howard. 
608. 
See   Boundaries  or  States:  JurisdictioH| 
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CONSTRUCTION  OF  BONDS  AND  WRITTEN 

INSTRUMENTS. 

1.  The  general  rule  is  well  settled  in  contro- 
versies arising  on  the  construction  of  bonds,  with 
conditions  for  the  performance  of  duties  prece- 
ded by  recitals,  that  where  the  undertaking  is 
general,  it  shall  be  restrained,  and  its  obligatory 
force  limited  within  the  recitals.  Bell  v.  Bnien, 
17  Peters,  161. 

2.  The  courts  of  the  United  States  are  not 
bound,  in  the  interpretation  of  deeds,  by  the  local 
adjudications  of  a  particular  state.  Thomas  v. 
Hatch,  3  Sumner's  C.  C.  R.  170. 

3.  Deeds  are  always  construed  according  to 
the  force  of  the  language  used  by  the  grantor, 
and  the  apparent  intentions  of  the  parties  de- 
ducible  therefrom.    Ibid. 

4.  The  following  words  followed  the  granting 
part  of  a  deed :  "  a  certain  tract  of  land,  of  which 
only  five-eighths,  common  and  updivided.  is  the 
property  of  J.  D.  (the  grantor),  and  is  hereby 
conveyed,  with  the  exceptions  of  about  ten  acres 
of  land  conveyed  by  deed  to  W.  H.,  &c.,  &c.,  and 
also  one  acre  conveyed  by  deed  to  R.,  &c..  and 
also  a  strip  of  land,  &c.,  containing  one-eighth 
of  an  acre,  &c.,  which  exceptions  are  reserved 
out  of  the  live-eighths  as  aforesaid.  Held,  that 
the  grantor  conveyed  nothing  in  the  excepted 
parcels,  but  five  undivided  eighths  in  the  re- 
mainder of  the  tract.    Ibid. 

6.  A  boundary  "on  a  stream,"  or  "by  a 
stream,"  or  "  to  a  stream,"  includes  the  flats,  at 
least  to  low-water  mark ;  and  in  many  cases  to 
the  middle  thread  of  the  river.  Query,  How  it 
would  be  where  the  boundary  was  "on  the 
bank"  of  a  river.    Ibid. 

6.  A  boundary  on  the  bank  of  a  river,  referring 
to  fixed  monuments  on  the  bank,  limits  the  grant 
to  the  bank,  and  excludes  the  fiat.    Ibid. 

7.  Where  there  was  a  deed  from  the  state, 
conveying  all  the  right,  title,  and  interest  of  the 
state,  unto  a  "  lot  of  land  numbered  ten,  as  was 
surveyed  by  Park  Holland,  in  the  year  1801," 
which  deed,  in  the  specific  boundaries,  bounded 
the  lot  on  one  side  to  a  stake,  and  thence  "to  the 
bank  of  the  river,  thence  by  the  bank  of  the 
river  to  the  first  mentioned  bounds;"  and  in  the 
plan  the  lot  was  laid  down,  bounded  on  the 
river.  Qu€ri/,  Whether,  taking  the  whole  de- 
scription together,  it  did  not  convey  the  lot  to  the 
stream,  and  include  the  fiats?    Ibid, 

8.  If  a  plan  is  referred  to  in  a  deed,  and  the 
land,  according  to  that  plan,  is  bounded  on  a 
river,  with  no  other  specific  l)oundarie8  than  the 
river ;  Semble,  that  the  fiats  will  pass,  by  opera- 
tion of  law,  with  the  upland.    Ibid. 

9.  A  plan  of  a  tract  of  land,  which  is  referred 
to  in  a  deed,  for  purposes  of  aescription,  is  to  be 
treated  as  It  it  were  annexed  to,  and  made  part 
of  a  deed.    Ibid, 

10.  In  the  construction  of  penal  Btatutef,  the 
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Draper  oottTBe  Utp  search  oux  and  follow  thia  troa 
utent  of  I  he  legitiiature,  and  to  adopt  that  9eu99% 
vrhifih,  harmonizaa.  be»t  ^ith  the  coQiext,  and 
prozQOles  in  the  {i^st  maaoer  the  apsar^nt 

Solicy  and  objects  of  the  legislature,     united 
tates  V.  Wintif  3  Sumaar'a  C.  C.  R.  208. 

11.  In  construing  an  act  of  congress,  if  there 
be  a  Boiftiake  appa.reat  apoa  i^  face  ot  the  act^ 
which  may  be  corrected  by  o^h^r  language  in 
^le  act  itself,  the  njiistake  is  not  fatal.  UUmchford 
T.  Spragiu,  3  Suimiar's.C.  C  R.  1^79. 

12.  No  mere  notisnomer  iA  the  name  af  a  per- 
sons or  a  corporat-ioQ  oamed  aa  the  act,  is  fatal, 
if  the  person  of  corpQratio^  really  intended  cap 
be  collected  from  the  terms  of  the  Bfih    Ibii* 

13.  But  where  the  descriptive  worda  consti- 
pate the  very  esi^nce  oC  the  act,  unless  the 
desjpription  is  so  clear  and  accurate  a»  to  refer  to 
tjbe  particular  sttibject  iaAended,  and  t^^  be  inca- 
pable of  beinz  appljedi.  to  any  other^  the  mntake 
la  fatal.    J^* 

14.  Th.er«  is  uo  case  where  a  court,  in  the 
construction,  of  a  statute,  has  substituted  other 
words  and  other  dates  in  order  to  maintain  an 
^ct,  making  erroncPM^  references  to  things  ali- 
unde.   Jlnd. 

15.  9y  act  of  ooi>gr:ess  of  the  30th  of  January, 
1834,  it  was  enacWd,  ^  That  there  be  granted, 
&c.,  unto  Thonpas  RWnchard,  ^c,  for  the  term 
of  fourteen  years  from  the  twelfth  day  of  Janu- 
ary, 1837,  th^  exclusiye  privilege  of  making, 
constructing,  using)  and  vending  to  others  tp  be 
used,  bis  invention  of  a  machine  for  t.urninff  or 
cuVin^  irregular  forms^  a  descriptioa  of  which  is 
given  in  schedule  or  specification  annexed  to 
tetters-patent,  gra/i^  to  the  said  T.  B.,  for  the 
said  invention,  on  ihe  twelfth  day  of  January, 
1820."  Now,  there  were  no  such  letters-patent 
of  tha  12th  of  Ja^iuary,  1820,  as  are  referred  to 
in  this  act;  but  letters-patent  of  the  20th  of 
^apu^ry,  1820;  aud  the  words  of  description 
therein  were,  ^'  an  engine  for  turning  or  cutting 
irregular  forms,''  instead  of  ''a  machine  for  turn- 
ing or  cutting  irregular  forms."  Hfild,  that  the 
Qourt  could  not  correct  this  variance,  so  as  to 
give  validity  to  the  letters-patent,  under  the  act 
of  1834.    Ikid, 

16.  J^n  act  of  congress  oughl  to  be  construed 
so  as  not  to  operate  retrospectively,  or  ex  post 
facto,  unless  that  construction  is  unavoidaole. 
Ikid.  535. 

17.  Conversations  between  parties,  at  the  time 
ql^  leaking  a  ce^traot,  are  competent  evidence  to 
show  the  sense  which  they  attached  to  a  par- 
ticular term  used  in  the  contract.  Gray.v.  nar-. 
jfety  1  Story's  C.  C.  R.  574. 

18.  Where  a  will  gave  certain  levies  and 
bequests  to  A,  and  also  devised  certam  real  es- 
tate to  him,  annexing  a  '^  condition"  or  "  condi- 
tions" thereto ;  and  made  certain  bequests  and 
legacies  to  B,  directing  A,  in  a  subsequent  clause, 
to  Day  all  the  just  debts  of  the  testator,  it  was 
AeM,  that,  uofler  the  circumstances,  the  "condi- 
tion," or  "conditions."  referred  to  the  payment 
of  the  testator's  debts,  and  were  not  a  mere 
charge  upon  A  personally,  but,  together  with  the 
legacies  and  bequests  to  B,  were  a  charge  upon 
tiS^  real  estate.   Sands y,  CAomjp/in,  1  Story^  376. 


X9^  Ui  the  oooat'tine^ioa  of  wiittieD  inftnmeols 
the  lAtention  of  the  parties  ia  to  be  asesrtaiM^ 
not  by  pace]  evidence  thereof  uor  by  mersoos' 
jectuxe,  bi|t  by  the  apf^licalioa  of  oeriaio  reiei 
of  iftterpretatioa  to  the  instrument  itseU.  Qlm^ 
land  V.  Smiik,  2  Story's  C.  C.  R.  273. 

20.  Klfherev«r  th^«  Mi  ik  lateoi  anhignity  a 
an  instrument,  as  in  the  case  of  a  rautim  out- 
take  in  the  descriptive  words  thereifiy  the  inten- 
tion of  the  partiea  is  to  be  coUectied  Crom  tke  in- 
strument ^ken  as  a  whole,  and  effeet  ^ns 
thereto  cy  presi  %nd  whatever  is  ificoBsisteol 
therewith  is  to  be  rejected.    Ibid. 

1^1,  Tha  general  ruJe,  in  the  iMterpretsikn  o( 
the  desorij^ive  worda  of  deeda  and  g^o^  ^ 
that  courses,  distances)  s^easuieiuents,  awl 
ideal  lines,  must  yield  tp  known  and  fixed  nwo- 
ments  upon  the  gsoiNid  iisetl^  whether  they  be 
nature)  9r  artificial.    Ihid. 

22.  Where,  in  a  graajt  of  land  from  the  com- 
monwealth of  Masfachusettsi  to  the  towiu  of 
Taunton  and  Raynham,  the  laud  M*e^  described 
8#  '*  beginning  on  the  north  limi  of  the  miUioa 
acre%  at  a  yellow  hirchrtree,  six  miles  east  froa 
the  sottthr^ast  corner,"  jtc.  (the  said  bircb-tn^ 
being  marked  as  a  monument  ip  the  ori^ 
sttfvey  of  the  land)  ]  whereas  thbu  said  birch-tree 
did  not,  iu  fact^  stand  upon  the  said  north  lific, 
as  supposed,  but  was  so  situa^d  thai  azoreof 
land  was  left  betweea  it  and  the  said  Berth  lioe; 
it  was  held,  that  the  said  birch-tree,  and  not  tbe 
said  north  Hue,  M'as  to  be  taken  a#.  the  bouoJtit 
of  the  land  granted.    JM- 

23.  Peual  statutes  rmisI  be  strictly  construed, 


and  are  never  exteaded  by  implicatioa.   -^ 
drews  v.  U.S.  2  Story'a  C.  C.  %.  203. 

24.  Statutes  levying  taxes  or  duties  oo  sob- 
jects^  or  citjizens,  are  to  be  construed  woA 
strongly  against  the  ^vemment,  and  in  ^voor 
of  the  subjecta  or  citis^ens,  and  their  proii&ca* 
are  not  to  be  extiended  by  implicatioa  heyocd 
the  clear  import  of  the  language  used.  JJ.  S.  i. 
Wig^lixworth,  2  Story's  C.  C.  U.  369. 

25.  Statntes  are  to  be  interpreted  so  as  to  gift 
effect  to  all  the  worda  therein,  if  such  ao  isier* 
prelation  be  reasonable}  ^nd  oe  neither  repaf- 
nant  to  the  provisions,  nor  inconsistent  with  \^ 
objects  of  the  statute;  but  the  rule  is  othenritf, 
if  such  an  interpretation  requires  the  introdor- 
tion  of  new  provisions  and  clauses  to  render  it 
sensible  or  practicable,  U.  <S.  v.  Bassei^  2  ^ 
ry's  C.  C.  R.  389. 


CONSTRUCTION  OF  STATUTES. 

1-.  PrincipleB  appli^  in  the  coostroctkm  offmiaMcf 
the  United  5t«t««,  and  statutes  in  general.  •  .Paft  ^ 

S.  Vijncl|>lee  applied  in  ihe  couru  of  the  United  9tatei 
in  the  eoostruction  of  ■Ututet  of  the  lutce  of  the 
United  States ^ 

1.  Principles  anpUed  in  the  Construaum  ofS» 
tuUs  of  the  United  States^  and  Stotuia  » 
general. 

1.  The  suspeupion  of  a  statute  for  a  K«Ht«l 
time,  is  not  a  repeal  of  it.  Brown,  flamt^^ 
Error  v.  Sarriff  3  Dall.  365;,  1  C6nd.  Rep.  » 
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3.  The  intenlioD  of  the  legtslatare,  when  dis- 
eoTered.  muat  prevail;  any  rale  of  coostmclion, 
dackrei  by  previous  acXHj  to  tbe  cootiary  not- 
withstanding.   Ibid, 

3.  The  piesomption  muat  always  be  in  lavoiir 
of  (he  validity  of  law^  if  the  oontmry  ia  not  elearly 
demonatiatetl.  Cooftr  ▼.  Ttljm^  4  DaU.  U  ]  1 
Good.  Rsp.  211. 

4.  A  legislative  act  founded  on  a  miatalren 
opinioa  of  what  was  law,  does  not  change  the 
actual  state  of  the  law,  as  to  pre-existing  cases. 
TalhU  Y.Seeman,  1  Cranch,  1 ;  1  Cond.  Rep.  229. 

5.  It  is  trae^  that  in  mere  private  cases  be- 
tveeo  individuals,  a  court  will  and  oucht  to 
ttnig|le  hard  apaiost  a  constroction)  which  wilL 
by  a  retrospective  operation,  affect  the  rights  of 
parties;  but  in  great  national  ooneems,  where 
individual  rights  acquired  by  war  are  sacrifieeii 
for  national  purposes,  the  contract  making  the 
ncrifice  ought  alwaya  to  receive  a  constructioQ 
ootilbnning  to  its  manifest  import;  and  if  the 
nation  has  given  np  the  rested  rights  of  its  citi- 
xens,  it  is  not  for  the  court,  but  for  the  govern- 
ment, to  coufiider  whether  it  be  a  case  proper 
ibr  compensation.    United  SUUnT.TkeSAo^ntr 
Ftm.  1  Cranch,  103;  1  Good.  Bep^  256. 

6.  if  courts  are  to  regard  the  oonstitalien,  and 
fhe  constitution  is  superior  to  any  ordinaiy  act 
of  the  legislature,  the  constitution,  and  not  audi 
ordinary  act,  must  goreru  the  case  to  which 
they  both  apply.  Mtwhmy  ▼.  JUsdtssit,  1  Ciaach, 
137 ;  1  Coodl  Kep.  268. 

7.  In  the  ooDstruction  of  a  statute^  positive 
and  explicit  provisions,  comprehending  in  tenns 
a  whole  class  of  cases,  are  not  to  be  restrained 
byappiying  to  those  cases  an  impUcation  drawn 
uom  sobeeqaent  words>  unless  tnat  inaptication 
be  very  clear,  necessary  and  irresistible.  #*aif  T. 
MarsteUtr^  2  Cranch,  10 ;  1  Omd.  Repi  337. 

8.  Where  a  case  is  shown  to  be  out  of  the 
mi^hief  intended  to  be  guarded  against,  or  out 
of  the  apirit  of  the  law,  the  letter  of  the  atatule 
will  not  be  deemed  so  unequivocal  as  absolutely 
to  exclude  another  construction.    Ibid, 

9.  It  is  aaid  the  case  ought  to  be  an  extraordi- 
nary  one,  that  the  cireumstances  ought  to  be  un- 
RMuooOy  which  woukl  warrant  a  departure  from 
he  genecal  principles  established  for  tbegovern- 
netic  of  contracts.  This  is  true,  and  the  supieme 
»urt  woiyd  certainly  not  feel  itself  at  liberty  to 
^xerciae,  on  a  common  oecasioo,  a  discretionary 
)ower,  limited  only  by  the  opinion  enterCauied 
f  the  naked  jisstice  of  the  case.    JW. 

10.  That  a  law  b  the  best  expositor  of  itself; 
bat  every  part  of  an  act  is  to  be  taken  into  view 
n  the  porpoee  of  discovering  the  mind  of  the 
fgislatore;  and  that  the  details  of  one  part  may 
Mfafo  neg^latioBS  restricting  the  extent  of  ge- 
eral  expreesions  used  in  another  part  of  the 
une  act,  are  among  those  plain  rules  laid  down 
J  coounoa  sense  for  the  exposition  of  statutes, 
hich  have  been  uniformly  acknowledged. 
mnmgtatk  t.  Coze,  2  Cranch,  33 ;  1  Cond.  Kep. 

11.  It  ie  otidsubtedly  a  well  established  ppin^ 
■>]&  ia  tlt9  exposition  of  statutes^  that  every 
Ft  is  to  be  considered,  and  the  intention  of  the 
rtslature  to  be  extracted  from  the  whole.    It 


is  also  true,  that  where  great  tnoonvenience  will 
result  from  a  particular  cettstruction,  that  con- 
st ructtoo  ia  to  be  avoided,  unless  the  meaning 
of  the  legislature  be  plaia ;  in  which  case  it  roust 
be  obeyed.  United  States  t.  Fisher  el  d.,  As- 
signees  of  Bii^^  2  Crunch,  358;  1  Good.  Rep. 
421. 

12.  That  the  consequences  are  to  he  considered 
in  expounding  laws^  where  the  intent  ia  doubt- 
ful is  a  priacipte  not  to  be  eontradieted :  but  it 
is  also  true,  that  it  is  a  principle  which  must  be 
applied  with  caution,  and  which  has  a  degree 
or  mflueace  dependent  on  the  nature  of  the  case 
to  which  it  ia  applied,  when  righta  are  infringed. 
Aid. 

13.  Wheve  fandanMntal  principles  are  oyer* 
thrown,,  wheie  the  gencsal  system  of  the  laws 
is  depajfted  from^  the  le^hitive  intention  must 
be  expressed  with  itresistible  clearness,,  to  in- 
duee  a  covtrt  of  justice  to  suppose  a  desisn  to 
effect  such  ehieeta.  But  wheu  mtly  a  political 
regulation  is  naade  which  iaincotive n  tent,  if  the 
intention  of  the  legislatore  be  expressed  in  terms 
which  are  si^icieatly  intelUgihle  to  leave  no 
doubt  in  the  aaind^  when  the  wotds  are  taken  in 
their  ordinary  sense^  it  would  be  going  a  great 
way  to  say  ibata  constnuacd  interpretation  must 
be  put  open  them,  Io  avoid  an  inconvenience 
which  ought  to  have  been  contemplated  in  the 
legislature,  when  the  act  was  passed,  and  which, 
in  their  opinion^  was  probably  overbalanced  by 
the  particular  advantages  it  was  calculated  to 
pMxluee.    Md. 

14.  In  eases  depending  on  the  statutes  of  a 
state,  the  settled  eoDstractioa  of  those  statutes, 
by  the  slate  courts^  is  to  be  regarded.  Folk^s 
Lessee  t.  Wendd,  9  Ctaach,  87 ;  3  Goad.  fiep. 

15.  In  the  conetruotion  of  the  statutes  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  recur 
to  the  history  and  situatien  of  the  country,  in  or* 
der  to  ascertain  the  reason  as  well  as  the  mean- 
ing of  many  of  them,  to  enoble  a  court  to  apply 
with  propriety  the  different  rules  for  construing 
statutes.  Preston  v.  Broteder,  1  Wheat.  116;  3 
Cond.  Bep.  5e6> 

16.  The  best  judges  in  England  have  been  of 
opinion,  that  relaxing  the  consunction  of  the 
statute  of  frauds  eaght  not  to  be  extended  fur- 
ther than  it  has  alraidy  been  carried;  and  the 
supreme  court  entirely  concnrs  in  that  opinion. 
Graat  V.  Nayhr^  4  Cranch,  224 ;  2  Cond.  Rep.  95. 

17.  A»  act  of  congress  ought  never  to  be  con<- 
strued  to  Tielale  the  law  of  nations,  if  any  other 
possible  construction  renaaios ;  and  consequently 
can  never  be  construed  to  violate  neutral  rights^ 
or  to  affect  neutral  commerce,  farther  thui  is 
warranted  by  the  law  of  nation  a  as  understood 
in  thiscountry.  Murray  v.  The  Chanmng  Betsey^ 
2  Cranch,  64;  1  Cond.  Bep.  358. 

18.  When  an  act  of  congress  is  rersved  by  a 
subsequent  act,  it  is  reviveil  precisely  in  tnat 
form,  and  with  that  effect,  which  it  had  at  the 
roomeut  when  it  expired.  The  Cargo  of  the  Brig 
Awwa  V.  The  United  Sietes^  7  Granefa^  882;  I 
Gend.  Rep.  54t. 

1^  Et  IS  a  general  ruFe,  in  the  eeostmetion  of 
public  statutes,  that  the  word  "  may''  is  to  bo 
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construed  "  roust^"  in  ail  cases  where  the  legis- 
latare  mean  to  impose  a  positive  and  absolute 
duty,  and  not  merely  to  give  a  discretionary 
power.  And  in  all  cases,  the  construction  should 
be  such  as  carries  into  effect  the  true  intent  and 
meaning  of  the  legislature  in  the  enactment. 
Minor  et  <d.  v.  The  mechanics*  Bank  of  Alexan- 
dria,  1  Peters,  64. 

20.  Where  English  statutes,  such  for  instance 
as  the  statute  of  frauds,  and  tne  statute  of  limi- 
tations, have  been  adopted  into  our  own  legisla- 
tion, the  known  and  settled  construction  of  those 
statutes  by  English  courts  of  law  has  been  con- 
sidered as  silently  incorporated  into  the  acts,  or 
has  been  received  with  all  the  weisht  of  au- 
thority. Dialogue  v.  Pennock  et  a2.,  2  Peters,  18. 

21.  Where  tne  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies,  the  supreme  court, 
upon  the  uniform  principles  adopted  bv  it,  would 
recognise  that  decision  as  a  part  ot  the  local 
law.    Gardner  v.  CoHinSj  2  Peters,  85. 

22.  A  legislative  act  is  to  be  interpreted  ac- 
cording to  tne  intention  of  the  le^^islature,  appa- 
rent upon  its  face.  Every  technical  rule,  as  to 
the  construction  or  force  of  particular  terms, 
must  yield  to  the  clear  expression  of  the  para- 
mount will  of  the  legislature.  Wilkinson  v.  Le- 
land  et  d.,  2  Peters,  662. 

23.  In  cases  not  absolutely  closed  by  authority, 
the  supreme  court  has  always  expressed  a  strong 
inclination  not  to  extend  the  operation  of  the 
-tatute  of  frauds  so  as  to  embrace  original  and 
distinct  promises,  made  by  different  persons  at 
the  same  time,  upon  the  same  general  considera- 
tion.    Townley  Y.Sumrallj  2  Peters,  182. 

24.  The  supreme  court  has  been  often  called 
upon  to  consider  the  sixteenth  section  of  the 
judiciary  act  of  1789,  and  as  often,  either  ex- 
pressly or  b3r  the  course  of  its  decisions,  has 
liekl  that  it  is  merely  declaratory ;  makmg  no 
ilteration  whatever  in  the  rules  of  equity  on  the 
.subject  of  legal  remedy.  Boyce^s  Executors  v. 
Grundy,  3  Peters,  210. 

25.  The  rule  which  has  uniformly  been  ob- 
.4tM  ved  by  the  supreme  court  in  construing  sta- 
tutes, is  to  adopt  the  construction  made  by  courts 
of  the  country,  bv  whose  legislature  the  statute 
was  enacted.  This  rule  may  be  susceptible  of 
8ome  modification,  when  applied  to  British  sta- 
tutes which  are  adopted  in  any  of  the  states. 
By  adopting  them  they  become  our  own,  as  en- 
tirely as  if  they  had  been  enacted  by  the  legis- 
ititure  of  the  state.  Cathcart  et  al.  v.  Kobinsonj  6 
L'titers,  264. 

26.  The  construction  which  British  statutes 
had  received  in  England  at  the  time  of  their 
adoption  in  this  country,  indeed  to  the  time  of 
the  separation  of  this  country  from  the  British 
empire,  may  very  properly  be  considered  as  ac- 
companying the  statutes  themselves,  and  form- 
ifig  an  inte^id  part  of  them.  But  however  subse- 
quent decisions  may  be  respected,  and  certainly 
tnev  are  entitled  to  |preat  respect,  their  absolute 
authority  is  not  admitted.  If  the  English  courts 
vary  their  cooBtraction  of  a  statute  which  la  com- 


mon to  both  countries,  we  do  not  hold  oonelree 
bound  to  fluctuate  with  them.    Ibid, 

27.  Laws  imposing  duties  on  importatkw  of 
goods,  are  intended  for  practical  use  and  appli- 
cation by  men  engaged  in  commerce  ]  tod  heooe 
it  has  become  a  settled  rule^  in  the  interpretatioa 
of  statutes  of  this  description,  to  conttrae  the 
language  adopted  by  the  legislature,  and  parti- 
cularly in  the  denomination  of  articles^  second- 
ing to  the  commercial  understanding  of  the 
terms  used.  Elliott  v.  Stportwoatj  10  Petera, 
137. 

28.  Generally,  statutes  are  to  be  constraed  to 
operate  in  future,  unless  a  retrospective  effect 
be  cleariy  intended.  Prince  v.  The  UnxteiStdOy 
2  Gallis.  C.  C.  R.  204. 

29.  The  word  ''or"  has  sometimes  been  coo- 
strued  to  mean  ''and.''  Such  constniction  hu 
been  clearly  necessary  to  ^ve  effect  to  a  ciaose 
in  a  will,  or  to  some  legislative  provision,  bet 
never  to  change  a  contract  at  pleasure.  Doubles 
V.  Eyrej  Gilpin's  D.  C.  R.  148. 

30.  Where  a  British  statute  is  re-enacted  in 
this  country,  it  is  reasonable  to  suppose  that  the 
legislature  designed  to  adopt,  as  well  the  settled 
construction  which  had  been  given  to  the  act  by 
the  British  courts,  as  the  act  itself.  Kirkpciriu 
et  at,  Y.  Gihson^s  ExectUors,  2  Brockenb.  C.  C.  R. 
388. 

31.  In  doubtful  cases,  a  court  should  oompiie 
all  the  parts  of  a  statu te^  and  different  statotet 
in  pari  materia,  to  ascertain  the  intention  of  the 
legislature.  The  Sloop  Elizabeth^  Paine's  C.  C 
R.  11. 

32.  Senible :  That  in  questions  of  commercial 
law.  the  courts  of  the  United  States  are  not  cos- 
dueled  by  the  local  construction  proceeding  fms 
state  courts.  Donnell  v.  The  American  ins.  Co- 
2  Sumner's  C.  C.  R.  366. 

33.  In  the  construction  of  statutes,  one  part 
must  be  construed  by  another.  In  order  to  iltes: 
the  legislative  intention,  the  whole  statute  moit 
be  inspected.  Strode  v.  Stafford  Justices^  I  Brock- 
enb. C.  C.  R.  162. 

34.  It  is  a  rule  of  law  that  a  statute  applicabie 
in  its  terms  to  particular  actions,  cannot  be  ap- 
plied by  construction  to  other  actions  standing 
on  the  same  reason.  Jacob  v.  The  United  SWa-, 
1  Brockenb.  C.  C.  R.  520. 

35.  Penal  laws  must  be  construed  strictly  to 
bring  the  case  within  the  definition  of  the  ia», 
but  not  so  as  to  exclude  a  case  within  their  ordi- 
nary acceptation.  The  United  States  v-lTi/iw 
and  Porter  J  1  Baldwin's  C.  C.  R.  78. 

36.  Laws  are  construed  strictly  to  save  i 
right,  or  avoid  a  penalty  j  and  liberaUy  to  give » 
remedy,  or  effect  an  object  declared  in  the  l»*- 
Whitney  etaH.y,  Emmett  et  al.,  1  Baldwin's  C.  C 
R.  316. 

37.  The  provisions  of  a  law  which  are  xa^^) 
directory,  are  not  to  be  construed  into  conditJost 
precedent.    Ibid. 

38.  The  mercantile  terms  are  to  be  take&'<^ 
the  sense  intended,  which  is  to  be  ascertai3e<: 
by  the  laws  in  pari  materia.  The  United  St^ 
V.  Twenty-four  toils  of  Cordage^  1  BaWwin'iC. 
C.  R.  505. 


CONSTRUCTION  OF  STATUTES. 


421 


Coratruction  of  Statutes  in  generaL 


39.  The  words  of  a  law  imposing  a  forfeiture 
or  penalty,  should  not  be  construed  to  embrace 
a  case  not  within  the  parts  of  the  law  which  pro- 
hibits the  act  done,  or  direct  the  performance  of 
ao  act,  by  the  omission  of  which  the  penalty  or 
forfeiture  is  incurred.     Ibid,  508. 

40.  If  a  section  of  an  act  of  confess  admits 
of  l\ro  interpretations,  one  of  which  brings  it 
within,  and  the  other  presses  it  beyond,  the  con- 
stitutional authority  of  congress  ]  it  is  the  duty 
of  the  supreme  court  to  adopt  the  former  con- 
Btruction,  because  a  presumption  never  ought  to 
be  indulged  that  congress  meant  to  exercise  or 
usurp  any  unconstitutional  authority,  unless  that 
couolasion  is  forced  on  the  court  by  language 
altogether  unambiguous.  The  United  Stales  v. 
Coombs^  12  Peters,  72. 

41.  Upon  the  general  principles  of  interpret- 
ing (ttatutesy  where  the  words  are  general,  the 
court  are  not  at  liberty  to  insert  limitations  not 
called  for  by  the  sense,  or  the  objects,  or  the 
mischiefs  of  the  enactment.    Ibid. 

42.  Action  on  a  bond  to  the  United  States  for 
the  liberty  of  the  iail-yard  of  Portland,  In  the 
state  of  Maine.  Tne  condition  of  the  bond  was, 
that  J.  K.  and  B.  K.  should  "  continue  true  pri- 
soners in  the  custody  of  the  jailor,  within  the 
limits  of  the  jail-yard."  It  was  acreed  by  the 
counsel  for  the  pfaintifT  and  defendants,  that  J. 
K.  and  B.  K.  haJ  remained  within  "  the  limits 
of  the  jail-yard,"  as  established  under  the  laws 
of  1787,  of  Massachusetts,  then  prevailing  in 
Maine  j  the  limits  of  the  jail-yard  having,  in 
October,  1798,  been  extended  over  the  whole 
county;  but  had  not  remained  within  the  limits 
established  on  the  29th  of  May,  1787,  and  exist- 
ing when  the  act  of  congress  was  passed,  4th 
January,  1800,  authorizing  persons  under  process 
from  the  United  States  to  have  the  "jail  fimits," 
as  established  bv  the  laws  of  the  state.  Held, 
That  the  act  oi  congress  of  19th  May,  1828, 
gives  the  debtors  imprisoned  under  executions 
from  the  courts  of  the  United  Slates,  at  the  suit 
of  the  United  Slates,  the  privilege  of  the  jail 
limits  in  the  several  states,  as  they  were  fixed 
by  the  laws  of  the  several  states  at  the  date  of 
that  act.  Tke  United  StaUs  v.  Knight.  14  Peters, 
302. 

43.  Whatever  might  be  the  liability  of  the 
officer  who  took  the  bond  from  the  defendants, 
if  the  jail  limits  continued  to  be  such  as  were 
established  under  the  law  of  Massachu-^tts,  of 
1787,  the  bond  not  having  been  taken  under  that 
law,  and  the  condition  being  different  from  the 
requirements  of  those  regulations:  the  parties 
to  the  bond,  the  suit  being  upon  tne  bond,  are 
bound  for  nothing  whatsoever,  but  what  is  con- 
tained in  the  condition,  whether  it  be  or  be  not 
conformable  with  the  law.    Ibid. 

44.  The  rtatute  of  May  19th,  1828,  enthled, 
'^An  act  farther  to  regulate  processes  in  the 
courts  of  the  United  States."  which  proposes 
only  to  regulate  the  mode  of  proceeding  in  civil 
suits,  does  not  divest  the  puolic  of  any  ri^ht ; 
does  not  Yiolate  any  principle  of  public  policy ; 
but,  on  the  contrary,  makes  provision,  in  accord- 
ance with  the  policy  which  the  government  has 
indicated  by  many  acts  of  previous  legislation, 
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to  conform  to  state  laws,  in  giving  to  persons 
imprisoned  under  their  execution,  the  privilege 
of  jail  limits,  embracing  executions  at  the  suit 
of  the  United  States.  •  ibid. 

45.  The  act  of  congress  under  which  title  was 
claimed,  being  a  private  act,  and  for  the  benefit 
of  the  city  of  Mobile  and  certain  individuals;  it 
is  fair  to  presume  it  was  passed  with  reference 
to  the  particular  claims  of  individuals,  and  the 
situation  of  the  land  embraced  in  the  taw  at  the 
time  it  was  passed.  Lessee  of  Pdlard^s  Heirs  v. 
Kibbe^  14  Peters,  353. 

46.  A  lot  of  ground  was  gmnted  by  the  Spa- 
nish government  of  Florida,  in  1802,  to  Forbes 
and  Company,  in  the  city  of  Mobile,  which  was 
afterwards  confirmed  by  the  commissioners  of 
the  United  States.  The  lot  granted  was  eighty 
feet  in  front,  and  three  hundred  and  four  feet  in 
depth,  bounded  on  the  east  by  Water  street. 
This,  while  the  Spanish  government  had  posses- 
sion of  the  territory,  was  known  as  "a  water 
lot."  In  front  of  this  lot  was  a  lot  which,  at  the 
lime  of  the  grant  to  Forbes  and  Company,  was 
covered  by  the  water  of  the  bay  and  river  of 
Mobile,  the  high  tide  flowing  over  it ;  and  it  was 
separated  from  Forbes  and  Company's  lot  by 
Water  street.  It  was  afterwards,  in  part,  re- 
claimed by  I^ewifiL  who  had  no  title  to  it,  and 
who  was  afterwards  driven  off  by  one  of  the  firm 
of  Forbes  and  Company.  A  blacksmith's  shop 
was  then  put  upon  the  lot  by  him ;  and  Lewis 
again,  by  proceedings  at  law,  obtained  posses- 
sion of  the  blacksmith's  shop,  it  not  being  his 
improvement.  The  improvement  was  first  made 
in  1823.  The  Spanish  governor,  in  1809  after 
the  Louisiana  treaty  of  1803,  and  before  the  ter- 
ritory west  of  the  Peril ido  was  out  of  the  pos- 
session of  Spain,  granted  the  lot  in  front  of  the 
lot  owned  oy  Forbes  and  Company,  to  Wil- 
liam Pollard;  but  the  commissioners  of  the 
United  States,  appointed  after  the  territory  was 
in  the  full  possession  of  the  United  Stales,  re- 
fused to  confirm  the  same,  "  because  of  the  want 
of  improvement  and  occupancy."  In  1824. 
congress  passed  an  act,  the  second  section  of 
which  gives  lo  those  who  have  improved  them, 
the  lots  in  Mobile,  known  under  the  Spanish 
government  as  "  water  lots."  except  when  the 
lot  so  improved  had  been  alienated,  and  except 
lots  of  wnich  the  Spanish  government  had  made 
"  new  grants,"  or  orders  of  survey,  during  the 
time  the  Spanish  government  had  "  power"  to 
grant  the  same ;  in  which  case,  the  lot  is  to  be- 
long to  the  alienee,  or  the  grantee.  In  1836, 
congress  passed  an  act  for  the  relief  of  William 
Pollard's  heirs,  by  which  the  lot  granted  by  the 
Spanish  government  of  1809  was  given  to  the 
heirs,  saving  the  rights  of  third  persons ;  and  a 
patent  for  this  lot  was  issued  to  the  heirs  of  Wil- 
liam Pollard,  by  the  United  States,  on  the  2d  of 
July,  1836.  Heldj  That  the  lot  lying  east  of  the 
lot  granted  in  1802,  by  the  Spanish  government, 
to  Forbes  and  Company,  did  not  pass  by  that 
grant  to  Forbes  and  Company ;  that  the  act  of 
Congress  of  1824  did  not  vest  the  title  in  the  lot 
east  of  the  lot  granted  in  1802  in  Forbes  and 
Company ;  and  that  the  heirs  of  Pollard,  under 
the  second  section  of  the  act  of  1824|  which  ex* 
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cepled  from  the  grant  to  the  city  of  Mobile^  &c., 
lots  held  niider  <<  new  gr»nts^'  mm  the  Spanish 
goTemisent,  and  under  the  act  of  congress  of 
1836,  were  entitled  to  the  lot  granted  in  1809, 
by  the  Spanish  govvmor,  to  William  Pollard. 
Ihid. 

47.  The  term  ^new  gnmtS}"  in  its  ordinary 
acceptation^  when  appliM  to  the  same  snbject 
or  oDJect,  IS  the  opposite  of  '<okl."  But  such 
cannot  be  its  meaning  in  the  act  of  congress  of 
1824.  The  term  was  doubtless  used  in  relation 
to  the  existing  condition  of  the  territory  in  which 
snch  grants  yren  made.  The  territory  had  been 
ceded  to  tlie  United  States  by  the  Louisiana 
treaty;  but,  in  consequence  ot  a  dispute  with 
Spain  about  the  boundary  Ihie,  had  remained  in 
the  possession  of  Spain.  During  this  time,  Spain 
continued  to  issue  evidences  of  titles  to  lands 
within  the  territory  in  dispute.  The  term  '^  new" 
was  very  appropriately  used  as  applicable  to 
grants  and  orders  of  survey  of  this  description, 
as  contnulistineuished  from  those  issued  before 
the  cession.    Ihid. 

48.  The  time  when  the  Spanish  flovemment 
had  the  ''power"  to  grant  lands  in  the  territory, 
by  every  reasonable  intendment  of  the  act  of 
congress  of  1824,  must  have  been  so  designated 
with  reference  to  the  existing  state  of  the  terri- 
tory, as  between  the  United  States  and  Spain : 
the  right  to  the  territory  being  in  the  Uniteci 
States,  and  the  possession  in  Spain.  The  lan- 
guage, ''during  the  time  at  whicn  Spain  had  the 
power  to  grant  the  same,"  was^  under  such  cir- 
cumstances, very  appropriately  applied  to  the 
case.  It  could  with  no  propriety  have  been  ap- 
plied to  the  case,  if  Spain  had  full  dominion  over 
the  territory,  by  the  union  of  the  right  and  the 
possession ;  and,  in  this  view,  it  is  no  forced  in- 
terpretation of  the  word  "power,"  to  consider 
it  here  used  as  importing  an  impeifect  right,  and 
distinguished  from  complete  lawful  authority. 
Ibid. 

49.  The  act  of  congress  of  25th  March,  1812, 
appointing  commissioners  to  ascertain  the  title 
and  claims  to  lands  on  the  east  side  of  the  Mis- 
sissippi, and  west  side  of  the  Perdido,  and  fall- 
ing within  the  cession  of  France,  embraced  all 
claims  of  this  description.  It  extended  to  all 
claims  by  virtue  of  any  grant,  order  of  survey, 
or  other  evidence  of  claim  whatsoever,  derived 
from  the  French,  British,  or  Spanish  govern- 
ments; and  the  reports  of  the  commissioners 
show,  that  evidence  of  claims  of  various  des- 
criptions, issued  by  Spanish  authority,  down  to 
1810,  come  under  their  examination.  And  the 
legislation  of  congress  shows  many  laws  passed 
confirming  incomplete  titles,  originating  after  the 
date  of  the  treaty  between  France  and  Spain  at 
St.  Ildefonso.  Such  claims  are  certainly  not 
beyond  the  reach  of  congress  to  confirm,  al- 
though it  may  require  a  special  act  of  congress 
for  that  purpose.  Such  is  the  act  of  conffress 
of  2d  July,  1836,  which  confirms  the  title  of 
William  Pollard's  heirs  to  the  lot  which  is  the 
subject  of  this  suit.    Ihid, 

50.  The  office  of  a  proviso,  generally,  is  either 
to  except  something  from  tne  enacting  clause, 
or  to  Qualifv  or  restrain  its  generality,  or  to  ex- 


clude some  possible  ground  of  misinternrelatior 
of  its  extending  to  cases  not  intended  by  tin 
legislature  to  be  brought  within  its  pomev. 
Minis  V.  Tke  Uniied  States,  15  Fetera^  423. 

51.  The  act  of  congress  of  the  29th  Mij. 
1824,  entitled  "An  act  granting  certain  lotsot 
ground  to  the  corpomtion  of  the  city  of  Mobile, 
and  to  certain  individuals  of  the  said  city,''  re- 
Unqnished  the  rights  of  the  United  States,  irlot- 
ever  they  were  in  the  lot  in  question,  to  the  pro> 
prietor  of  the  front  lot.  Watkins  v.  Hofasas,  16 
Peters,  2S. 

52.  The  act  of  the  legislature  of  Alabtina, 
which  authorized  Sarah  Holman,  resident  in  B» 
ton,  the  administmtrix  of  Oliver  Hohnan,  to  rU 
the  estate  of  which  Holman  died  seised  in  thi 
city  of  Mobile,  was  a  valid  act ;  and  the  deed 
made  under  that  statute,  aocoiding  to  its  pnvi- 
sions,  was  legal  and  operative,  and  was  obu* 
thorized  by  the  constitution  of  Alabama.    iW. 

53.  A  lot  of  ffround,  part  of  the  groood  (n 
which  Fort  Chariotte  had  been  erected,  in  tbe 
city  of  Mobile,  before  the  teiritonr  was  acqnired 
from  Spain  by  the  United  States^  had  been  sold 
under  an  act  of  congress  of  1818.    The  kit  bid 
been  laid  out  aocoiding  to  a  plan  by  vhicha 
street  called  Water  street  was  run  akm^  the 
margin  of  Mobile  river,  and  the  street  vas  ei- 
tended  over  part  of  the  site  of  Fort  Chariotte. 
The  lot  was  situated  west  of  Water  street,  bvt 
when  sold  hy  the  Unhed  States,  its  easteni  line 
was  below  high- water  mark  of  the  river.  Hh 
purchaser  of  this  lot  improved  the  lot  lying  in 
front  of  it,  east  of  Water  street,  having  filled  it 
up  at  a  heavy  expense,  thus  recmiming  it  fron 
the  river,  which  at  high-water  had  covered  it 
When  the  lot  east  of  Water  street  vas  par- 
chased,  the  purchaser  could  not  pass  aknf  tbe 
street,  except  with  the  aid  of  logs  and  otber 
timber.    Water  street  was,  in  1823,  filled  np  st 
the  cost  of  the  oit  v  of  Mobile.    Taxes  and  » 
sessments,  for  malcing  side*walka  along  Wtia 
street,  were  paid  to  tne  oitjr  of  Mobile  by  tb« 
owner  of  the  lot.     The  city  of  Mobile  had 
brought  suit  for  taxes,  and  had  advertiied  tbt 
lot  for  sale,  as  the  property  of  a  tenant  niKWrtht 
purchaser  of  the  lot.   On  the  26th  of  May,  ISH 
congress  passed  an  act  which  declared,  in  tbe 
first  section,  that  all  the  right  and  claim  of  the 
United  States  to  the  lots  known  as  the  Hospitil 
and  Bakehouse  lots^  containing   about  tbif«- 
fourths  of  an  acre  ot  land  in  tM  state  of  A^ 
bama ;  and  all  the  right  and  claim  of  the  United 
States  to  all  the  lots  not  sold  or  confirmed  toio* 
dividuals,  either  by  this  or  anjr  former  act,  and 
to  which  no  equitable  title  exists,  in  fvnmtd 
any  individual  under  this  or  any  other  act,  be* 
tween  high- water  mark  and  the  channel  of  tbe 
river,  and  between  Church  street  and  Nort^ 
Boundary  street,  in  front  of  the  city  of  Mobile, 
should  faie  vested  in  the  corpomtion  of  tbe  dtr 
of  Mobile,  for  the  use  of  the  city  for  ever.  Tbe 
second  section  provides,  "that  all  the  right  isd 
claim  of  the  United  States  to  so  many  of  tbi 
lots  east  of  Water  street,  and  between  Oioit» 
street  and  North  Boundary  street,  now  kiio«i 
as  water  lots,  as  are  situated  between  the  ebtf* 
nel  of  the  river  and  the  front  of  the  lots,  knovi 
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tnr^  the  Spanish  goyemrtienl  as  water  Iota,  m 
the  fftid  city  of  Mobile,  whereon  iMj^roTements 
have  been  wiade,  be^  and  the  same  are  hereby 
vested  in  the  several  proprietors  and  ooeapants 
of  each  of  the  lots  heretofore  fronting  on  the 
river  Mobile,''  &o.  The  city  of  Mobile  claimed 
from  the  defentlant  in  errot  the  lot  held  by  hiiii. 
SRiier  the  purchase  fVom  the  United  States,  and 
the  impfOFements  before  described^  asserting 
that  the  sSine  was  vesved  in  the  eity  by  the  first 
section  <>f  the  ai^.t  bf  1%H,  HtU^  that  under  the 
erovidions  of  the  second  Section  of  the  act^  the 
defendant  in  eitor  i^laimSYtt  ttndel-  the  percnase 
made  ander  the  act  of  181^,  and  emfOr  thid  act 
ef  1824,  was  entitled  to  the  )et.  T4u  C%  of 
M(Mt  V.  EdmMtj  16  Peters,  1234. 

54.  The  right  relinanishetl  by  the  tfnit^d 
States  was  to  the  water  lots  "  lying  east  of  Water 
street,  Snd  between  Chuitsh  Street  and  North 
Bosndafy  street,  now  known  as  water  lots^  as 
tf«  lit  sated  between  the  channel  of  the  riyer 
sRci  (be  fh>nt  of  the  tots^  known  nnder  the  Spa- 
fiish  government  as  water  lots,  in  the  said  city 
of  Mobile,  whereon  improyemenls  ha>re  been 
made."  The  improyements  refer  to  the  water 
lots,  and  not  to  the  iVont  tots.  A  reasonable 
eonstmctiort  of  the  act  requires  the  improve^ 
ments  to  have  been  made  oT  owned  bv  the  pro- 
prietor  of  the  front  lot  at  the  time  oc  the  ^s- 
sage  of  the  act.  Being  ptopnetor  of  the  front 
lot,  and  bavinff  improved  the  water  lot  opposite 
and  east  of  Water  street,  constitate  the  condr* 
tions  on  which  the  right  ondet  the  slatate  vests. 

55.  A  grant  hf  the  l^pAnilh  gotc^timent^  coii* 
firmed  by  the  United  States,  was  made  of  a  lot 
of  grpond  in  the  city  of  Mooile^  running  from  a 
certain  boundary  eastward  I  y  to  the  river  Mobile, 
The  land  adjacent  to  thin  lot,  and  extending  fh>m 
high-water  mArk  to  the  channel  of  the  river,  in 
front  of  the  lot,  was  held  bv  the  grantee  as  ap- 
purtenant to  the  fast  Una  al)ove  high-water 
mark.  The  city  of  Mobile  instituted  an  action 
to  recover  the  same,  asserting  a  title  to  it  under 
the  act  of  congress  of  26th  May,  1S24,  granting 
eertain  lots  of  ground  to  the  corporation  of  the 
city  of  Mobile,  and  to  certain  inaividuals  in  the 
said  eity.  Held,  that  this  lot  was  withiu  the 
exceptions  of  the  act  of  18!l4;  and  nu  right  to 
the  same  Was  vested  in  the  city  of  Mobile  by 
the  act.  The  City  ^fMehih  v.  Hdhett,  16  Peters, 
261. 

56.  The  twentj-fif^h  clause  of  the  secoud  sec- 
tion of  the  tariff  act  of  18d2,  ch.  244,  includes 
within  its  terms  all  bindings^  whether  worsted 
or  woollen.     W%tHng  v.  Banero/(,  1  Story,  860. 

67.  Although  penal  statutes  ard  to  he  con* 
strued  strictly,  yet  all  the  provisiot)S  thereof 
must  he  taken  together,  and  mterpreted  accord- 
ing to  the  imnort  of  the  wohli,  and  not  by  the 
mere  division  into  sections,  so  aS  to  givd  effect 
to  the  ofojecta  and  intent  of  the  statute.  And  all 
statutes  relating  to  thd  same  subject-matter,  ate 
to  be  interprets  together;  and  suoh  a  construc- 
tion is  to  be  ^iven  to  them,  consistent  with  the 
words,  as  will  avoid  the  mischiefs,  and  pMmote 
the  objects  and  policy  contemplated  by  the  sta- 
tutes.    The  Schooner  Harriet,  1  Story,  26 1. 


58.  The  tariff  being  a  statute  regulating  com- 
merce, the  terms  of  jt  must  l>e  construed  accord- 
ing to  comtiHercial  usage  and  understanding.  In 
thi6  case,  ft  was  submitted  to  the  jury  to  d\dtet- 
mine  whether  gunny  cloth  and  cotton  baggitig 
were  different  articles  of  commerce.  Bacoh  f . 
Semetqft,  i  Story,  341.  Lte  v.  Xmco^H,  1  Story, 
610. 

59.  In  expounding  a  law,  th6  court  tannot,  ih 
toy  degree,  1)0  inllnenced  by  the  constructidh 
put  upon  it  by  individual  members  of  congr^si^ 
in  the  debate  which  took  place  on  its  passiagd, 
nor  by  the  motives  or  reasons  assigneii  by  them 
for  supporting  or  opposing  amendments  that 
w^re  cmered.  The  law,  as  it  passed,  is  the  Will 
of  the  majoriiv  of  l)Oth  houses  j  and  the  only 
mode  ih  whibn  that  will  ii  spoken,  is  the  act 
itself;  and  the  intention  of  the  law  must  1)0  ga- 
thered from  the  language  there  used,  comparitig 
it,  when  ^ny  ambiguity  exists^  with  the  laws 
upon  the  satne  subject,  and  looking,  if  necessaryi 
to  the  public  history  of  the  times  in  which  it 
passed.  Aldridge  ei  al.r.  Williams  j  3  Ho  ward,  24, 

60.  It  is  impossible  to  suppose  that  congresdL 
by  the  act  of  March  2,  1833,  coitimonlv  called 
the  Compromise  act,  could  have  doubted  its 
power  to  rejieal  or  modify  the  duties  imposed 
Dy  thiat  act,  m  buch  manner  as  the  public  exi- 
gencies misht  reauire,  or  its  power  to  pass  laws 
to  secure  the  collection  of  the  revenue,  and  to 
punish  any  oue  who  might  attempt  to  evade  the 
duties  imposed  by  an  act  of  congress.    Ihid. 

6i.  The  act  of  March  2,  1832,  did  not  repeal 
dl  duties  imposed  hf  the  laws  of  the  Uilited 
States  after  the  time  limited  in  that  act  should 
eicpire.  The  duties  payable  before  the  act  of 
Manch  2.  1832,  could  be  lej^lly  collected  under 
rules  ana  regulations  established  under  the  au- 
thority of  the  president  of  the  United  Stages,  by 
the  secretary  of  the  treasury.    Ihid.  28. 

62.  If  divehi  statutes  relate  to  the  same  thing, 
they  ought  to  he  taken  into  consideration  in  con«' 
struingany  one  of  them ;  and  it  is  an  established 
rule  of  law,  that  all  acts  in  pari  materia  are  to 
be  taken  together  as  if  they  were  one  law.  The 
supreme  court  have  repeatedly,  in  effect,  acted 
upon  this  rule.  The  United  States  v.  JFVeeaum,  3 
Howard,  665. 

63.  Brevet  ofAcers  iu  the  marine  corps,  in  r^ 
spect  to  pay  and  emoluments,  were  included 
under  the  army  regulation,  No.  ll!24,  sanctioned 
on  the  1st  of  March,  1825 ;  were  included  also 
under  the  regulations  upon  the  subject  of  brevet 

?ay,  sanctioned  by  the  {^resident  December  Isti 
886 ;  and  they  may  claim  brevet  pay  and  emo- 
luments under  the  regulations  of^  1841,  when 
the^  exercise  t  Command  according  to  the  pro- 
visions regulating  brevet  pay  on  page  344  of  thd 
army  regulations  of  1841.  The  act  of  June  6, 
1834,  does  not  repeal  the  first  section  of  the  ac| 
of  1818,  regulatitijEr  the  pay  and  emoiuments  of 
brevet  officers.    Ibid,  566. 

64.  The  fifth  section  of  the  act  of  June  30, 
1884,  is  a  repeal  of  the  joint  resolution  of  con- 
gress of  May  25,  1832,  respecting  the  pay  and 
emoluments  of  the  marine  corps,    itrid. 

65.  Appropriations  having  tb^en  made  by  con- 
gress for  double  rations,  does  not  determine 
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what  officers  in  command  shall  be  entitled  to 
them.     Ibid.  567. 

66.  A  brevet  Held-officer  of  the  marine  corps, 
commanding  at  a  separate  post^  without  a  com- 
inand  equal  to  his  brevet  rank,  is  not  entitled  to 
brevet  pay  and  emoluments.  Ibid, 
'  67.  If  such  brevet  officer  is  a  captain  in  the 
line  of  his  corps,  and  in  the  actual  command  of 
his  company,  whether  he  is  in  command  of  a 
post  or  not,  he  is  entitled  to  the  compensation 
given  by  the  second  section  of  the  act  of  March 
\  1827.    Ibid, 

68.  The  first  part  of  the  act  attaches  breTet 
pay  and  emoluments  to  the  command  of  a  sepa- 
rate post)  for  which  it  is  not  allowed  by  law,  and 
cannot,  therefore,  influence  any  right  to  compen- 
sation which  may  have  accrued  to  a  captain  in 
the  line  under  the  second  section  of  the  act  of 
1827.  The  act  is  in  full  force,  unrepealed,  in 
any  wa^,  by  the  act  of  1834,  for  the  better  or- 
ganization of  the  marine  corps.    Ibid, 

69.  It  is  not  sufficient  that  a  law  shall  be  con- 
sidered repealed  by  necessary  implication,  to 
establish  that  subsequent  laws  cover  some,  or 
even  all  the  cases  provided  for  by  it  \  for  tney 
may  be  merely  affirmative,  or  cumulative,  or 
auxiliary.  But  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  Jaws 
and  those  of  the  old  ]  and  even  then  the  repealed 
law  is  repealed  by  implication  only,  pro  tan  to, 
to  the  extent  of  the  repugnancy.  Dovtess  v.  Fair' 
haim  et  a/.,  3  Howard,  444. 

70.  It  is  a  well-settled  principle  of  construc- 
tion, that  conveyances  are,  if  practicable  on  anv 
reasonable  view  of  the  subject,  to  be  sustained, 
rather  than  to  be  pronounced  void ;  and  also  that 
statutes  which  apparently  conflict  with  each 
other  are  to  be  reconciled,  as  far  as  may  be  on 
any  fair  hypothesis;  and  validity  given  to  each, 
if  it  can  be  done,  and  is  necessary  to  conform  1o 
usages  under  them,  or  to  preseiTe  the  titles  to 
property  undisturbed.  Beals  v.  Haltj  4  How- 
ard, 51. 

71.  William  S.  Roger.%  a  white  man,  was  in- 
dicted for  the  murder  of  Jacob  Nicholson,  also  a 
white  man,  in  the  country  allotted  to  and  occu- 
pied by  the  Cherokee  Indians.  The  defendant 
pleaded  that  he  had  incorporated  himself  with 
the  Cherokee  Indians,  and  had  been  adopted, 
reconrnised,  and  so  treated  by  the  tribe,  and  was 
domiciled  in  their  country,  and  was  entitled  to 
all  the  privileges  of  the  Cherokees ;  and  therefore 
the  court  before  which  he  had  been  tried  had  no 
jurisdiction  over  the  case.  The  act  of  congress 
of  June  30,  1834,  entitled,  <^an  act  to  regulate 
trade  and  intercourse  with  the  Indian  tribes,  and 
to  preserve  the  peace  of  the  frontiers,"  provides 
that  the  law  shall  not  extend  to  crimes  commit- 
ted by  one  Indian  against  the  person  or  property 
of  another  Indian.  Held,  that  the  provision  did 
not  extend  to  the  case  of  a  white  man  who  had 
become  incorporated  into  an  Indian  tribe.  The 
United  States  v.  Rogers,  4  Howard,  573. 

3.  Principles  applied,  in  the  Courts  of  the  United 
States,  in  the  Construction  of  Statutes  of  the 
States  of  the  United  States, 

72.  In  construing  the  statutes  of  a  state,  infi- 


nite mischief  would  ensue,  should  the  federal 
courts  observe  a  diflerent  rule  from  that  wfaid* 
has  been  lon^  established  in  the  state.  M*Keen 
V.  Delancyh  Lessee j  6  Cranch,  22;  2  Cond.  Repu 
179. 

73.  Ill  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  state  where  that  construction  is 
settled  and  can  be  ascertained.  PMs  Lessee  t. 
Wendal,  9  Cranch,  87;  3  Cond.  Rep.  286. 

74.  In  the  construction  of  the  statute  or  local 
laws  of  a  state,  it  is  frequently  necessary  to  recar 
to  the  history  and  situation  of  the  country,  in 
order  to  ascertain  the  reason  as  well  as  the 
meaning  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the  dif- 
ferent rules  for  construing  statutes.  Preston  v. 
Brovfder,  1  Wheat.  115;  3  Cond.  Rep.  508. 

'75.  The  supreme  court  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  Mutual  Assu- 
ranee  Society  v.  Watts,  1  Wheat.  279;  3  Cond. 
Rep.  570. 

76.  The  supreme  court  holds  in  the  hiffhest 
respect,  decisions  of  state  courts  upon  local  laws, 
forming  rules  of  property.  Shipp  et  aL  v.  Miller's 
Heirs,  2  Wheat.  316;  4  Cond.  Rep.  132. 

77.  Where  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  m  the 
slate  where  the  land  lies,  the  supreme  court, 
upon  the  uniform  principles  adopted  by  it,  would 
recognise  that  decision  as  a  part  of  the  local  law. 
Gardner  v.  Collins,  2  Peters,  58. 

78.  In  construing  local  statutes  respecting  real 
property,  the  courts  of  the  Union  are  governed 
by  the  decisions  of  the  state  tribunals.  Thatcher 
et  al,  V.  Powell,  6  Wheat.  119;  5  Cond.  Rep.  28. 

79.  The  courts  of  the  United  States,  in  cases 
depending  on  the  laws  of  a  particular  state,  will, 
in  generS,  adopt  the  construction  which  the 
courts  of  (he  state  have  given  to  those  laws. 
Elmendorf  v.  Taylor  et  al.,  10  Wheat.  152;  6 
Cond.  Rep.  47. 

80.  Under  the  thirty-fourth  section  of  the  ju- 
diciary act  of  1789,  the  acts  of  limitations  of  the 
several  states,  where  no  special  provision  has 
been  made  by  congress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States,  and  the  same 
effect  is  given  to  them  as  is  given  in  the  state 
courts.    M^Cluny  v.  Silliman,  3  Peters,  277. 

81 .  The  supreme  court  has  uniformly  professed 
its  disposition,  in  cases  depending  on  the  laws 
of  a  particular  state,  to  adopt  the  construction 
which  has  been  given  by  the  courts  of  the  state 
to  those  laws.  This  course  is  founded  upon  the 
principle  supposed  to  be  universally  recojgnised, 
that  the  judicial  department  of  ever^  govern- 
ment, w  here  such  department  exists,  is  the  ap- 
propriate organ  for  construing  the  legislative  acts 
of  that  government.  Elmendorf  v.  Taylor  et  d^ 
10  Wheat.  152;  6  Cond.  Rep.  47. 

82.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  States,  to  the 
constitution  and  laws  of  the  United  State?,  will 
be  received  by  the  states  as  their  true  coustroo> 
tion.    Ibid, 
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83.  Tbe4itatute  Uwsof  the  stales  roust  fur- 
Dish  the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  re- 
spective states ;  and  a  fixed  and  receivetl  con- 
struction of  their  respective  statute  laws,  in  their 
own  courts,  makes  a  part  of  such  statute  kw. 
Shelby  etal.y,  Guy,  1 1  Wheat.  36 1 ;  6  Cond.  Rep. 
845. 

84.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  slate  courts,  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law 
of  the  state,  which  has  become  a  fixed  rule  of 
property.  Jackson  v.  Ck€Uf,  12  Wheat.  153;  6 
Cond.  Rep.  489. 

85.  The  true  exposition  of  the  thirty-fourth 
■ection  of  the  judiciary  act  of  1789,  chap.  20. 
which  provides  that  <' the  laws  of  the  several 
states,  except  where  the  constitution,  treaties,  or 
laws  of  the  United  States  shall  otherwise  recjuire 
or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  Taw,  in  the  courts  of  the 
United  States,  where  they  apply,"  is,  that  the 
rights  of  persons  and  rules  of  property,  as  settled 
in  the  states,  shall  be  guides  to  tne  courts  of  the 
United  States,  in  controversies  depending  before 
such  courts.  United  States  v.  Wanson,  1  Gallis. 
C.  C.  R.  5. 

86.  The  laws  of  the  state  regulating  titles  and 
remedies  to  real  estates,  must,  in  the  absence 
of  other  regulations  by  the  United  States,  be, 
upon  general  principles,  the  rules  of  decision, 
equally  between  citizens  and  foreigners.  Society 
for  the  Propagation  of  the  Gospel,  f c.  v.  Wheeler, 
2  Gallis.  C.  C.  R.  105. 

87.  If  a  contract  made  in  a  particular  state,  or 
with  a  view  to  its  laws,  be  discharged  undeir  a 
law  of  that  state,  against  which  no  constitutional 
objection  exists ;  such  law  would  be  regarded  as 
a  rule  of  decision  by  the  federal  courts,  as  well 
as  that  under  which  it  was  created.  Golden  v. 
Prinu,  3  Wash.  C.  C.  R.  313. 

88.  The  laws  of  the  state^  as  to  rights,  fur- 
nish rules  of  decision  for  the  federal  courts, 
under  certain  qualifications ;  but  as  to  remedies, 
they  have  no  binding  force  in  those  courts. 
Campbell  et  al,  v.  Claudius,  Peters'  C.  C.  R. 
484. 

89.  The  powers  l>estowed  by  the  constitution 
upon  the  government  of  the  United  States,  were 
limited  in  their  extent,  and  were  not  intended, 
nor  can  they  be  construed  with  other  powers 
before  vested  in  the  state  governments;  which, 
of  course,  were  reserved  to  those  governments, 
impliedly  as  well  as  by  an  express  provision  or 
the  constitution.  Gcmen  v.  Prinu,  3  Wash.  C. 
a  R.  313. 

90.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper, 
within  the  ordinary  functions  of  legislation,  if 
not  inconsistent  with  the  powers  vested  exclu- 
sively in  the  government  of  the  United  States, 
and  not  forbidden  by  some  articles  of  the  consti- 
tution of  the  United  States,  or  of  the  state ;  and 
such  laws  were  obligatory  upon  all  the  citizens 
•f  tliat  state,  as  well  as  others  who  might  claim 
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rights  or  redress  for  injuries  under  those  laws,  or 
in  the  courts  of  that  state.    Ibid, 

91.  The  establishment  of  federal  courts,  and 
the  jurisdiction  granted  to  them  in  certain  speci- 
fied cases,  could  not,  consistently  with  the  spirit 
and  provisions  of  the  constitution,  impair  any  of 
the  onligations  imposed  by  the  laws  of  the  state, 
by  setting  up  in  those  courts  a  rule  of  decision 
at  variance  with  that  which  was  binding  upon 
the  citizens,  and  which  they  were  bound  to  obey. 
Ibid, 

92.  The  laws  of  a  state,  affecting  contracts, 
regulating  the  disposition  and  transmission  of 
property,  real  or  personal,  and  a  variety  of  others, 
which  m  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obliga- 
tory within  the  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  as  they  were 
before.  They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Ibid, 

93.  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  the  question  on  the  execution  law 
of  the  state  of  Virginia  vi^as  elaborately  argued, 
and  deliberately  decided.  That  decision  was, 
that. the  right  to  take  out  an  elegit  is  not  sus- 
pended by  suing  out  a  writ  of  fieri  facias;  and, 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  supreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act  which 
is  made  by  the  highest  court  of  the  slate.  The 
United  States  v.  Morrison,  4  Peters,  127. 

94.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  le- 
gislature of  that  state  of  1744,  relative  to  the 
commencement,  within  two  years,  of  actions  of 
ejectment  after  nonsuit,  discontinuance.  &c.,  is 
a  part  of  the  limitation  act  of  1812,  and  that  a 
suit  commenced  within  the  time  prescribed, 
arrests  the  limitation ;  find  this,  being  the  deci- 
sion of  the  highest  judicial  triounal  on  the  con- 
struction of  a  state  law  relating  to  titles  and  real 
property,  must  be  regarded  by  this  court  as  the 
rule  to  bind  its  judgment.  Henderson  and  Wife 
V.  Griffin,  5  Peters,  151. 

95.  The  legislature  must  be  presumed  to  use 
words  in  their  known  and  ordinary  signification, 
unless  that  sense  be  repelled  by  the  context. 
'<  The  common  law''  is  constantly  used  in  con- 
tradistinction to  the  statute  law.  Lessee  of  Levy 
V.  M^Cartee^  6  Peters,  102. 

96.  The  supreme  court  have  uniformly  adopt- 
ed the  decisions  of  the  state  tribunals,  respec- 
tively, in  the  construction  of  their  statutes.  This 
has  been  done  as  a  matter  of  principle,  in  all 
cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Neal,  6 
Peters,  291. 

97.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  ihey  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights 
of  parties  are  determined  under  these  laws :  and 
it  would  be  a  Strang  perversion  of  principle,  if 
the  judicial  exposition  of  these  laws  oy  the  state 
tribunals  should  be  disregarded.    These  exposi* 
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what  officers  in  command  shall  be  entitled  to 
them.     Ibid.  567. 

€6.  A  brevet  field-ofiicer  of  the  marine  corpft, 
commanding  at  a  separate  post^  without  a  com- 
mand equal  to  his  brevet  rank,  is  not  entitled  to 
brevet  pay  and  emoluments.  Ibid, 
■  67.  If  such  brevet  officer  is  a  captain  in  the 
line  of  his  corps,  and  in  the  actual  command  of 
his  company,  whether  he  is  in  command  of  a 
post  or  not,  he  is  entitled  to  the  compensation 
given  by  the  second  section  of  the  act  of  March 
2,  1827.     Ibid, 

68.  The  first  part  of  the  act  attaches  brevet 
pay  and  emoluments  to  the  command  of  a  sepa- 
rate post,  for  which  it  is  not  allowed  by  law,  and 
cannot,  therefore,  influence  any  right  to  compen- 
sation which  may  have  accrued  to  a  captain  in 
the  line  under  the  second  section  of  the  act  of 
1827.  The  act  is  in  full  force,  unrepealed,  in 
any  wa^,  by  the  act  of  1834,  for  the  better  or- 
ganization of  the  marine  corps.    Ibid, 

69.  It  is  not  sufficient  that  a  law  shall  be  con- 
sidered repealed  by  necessary  implication,  to 
establish  that  subsequent  laws  cover  some,  or 
even  all  the  cases  provided  for  by  it ;  for  tney 
may  be  merely  affirmative,  or  cumulative,  or 
auxiliary.  But  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  laws 
and  those  of  the  old ;  and  even  then  the  repealed 
law  is  repealed  by  implication  only,  pro  tanto, 
to  the  extent  of  the  repugnancy.  Daviess  v.  Fair* 
bairn  et  a/.,  3  Howard,  444. 

70.  It  is  a  well-setiled  principle  of  construc- 
tion, that  conveyances  are,  if  practicable  on  any 
reasonable  view  of  the  subject,  to  be  sustained, 
rather  than  to  be  pronounced  void  ;  and  also  that 
statutes  which  apparently  conflict  with  each 
other  are  to  be  reconciled,  as  far  as  may  be  on 
any  fair  hypothesis;  and  validity  given  to  each, 
if  it  can  be  done,  and  is  necessary  to  conform  to 
usages  under  them,  or  to  preserve  the  titles  to 
property  undisturbed.  Beals  v.  Haltf  4  How- 
ard, 51. 

71.  William  S.  Rogers,  a  white  man,  was  in- 
dicted for  the  murder  of  Jacob  Nicholson,  also  a 
white  man,  in  the  country  allotted  to  and  occu- 
pied by  the  Cherokee  Indians.  The  defendant 
pleaded  that  he  had  incorporated  himself  with 
the  Cherokee  Indians,  and  had  been  adopted, 
reco^ised,  and  so  treated  by  the  tribe,  and  was 
domiciled  in  their  country,  and  was  entitled  to 
all  the  privileges  of  the  Cherokees ;  and  therefore 
the  court  before  which  he  had  been  tried  had  no 
jurisdiction  over  the  case.  The  act  of  congress 
of  June  30,  1834,  entitled,  <<an  act  to  regulate 
trade  and  intercourse  with  the  Indian  tribes,  and 
to  preserve  the  peace  of  the  frontiers,"  provides 
that  the  law  shall  not  extend  to  crimes  commit- 
ted by  one  Indian  against  the  person  or  property 
of  another  Indian.  Held,  that  the  provision  did 
not  extend  to  the  case  of  a  white  man  who  had 
become  incorporated  into  an  Indian  tribe.  The 
United  States  v.  Rogers,  4  Howard,  573. 

2.  Principles  applied,  in  the  Courts  of  the  United 
States,  in  the  Construction  of  Statutes  of  the 
States  of  the  United  States. 

72.  In  construing  the  statutes  of  a  state,  infi- 1 


nite  mischief  would  ensue,  should  the  federal 
courts  observe  a  difTerent  rule  from  that  whict 
has  been  long  established  in  the  state.  M^Ktn 
V.  Delancy^s  Lessee,  5  Cranch,  22;  2  Cond.  Bep. 
179. 

73.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
struction of  the  state  where  that  construction  ii 
settled  and  can  be  ascertained.  PoU^s  Lessee  r. 
Wendal,  9  Cranch,  87;  3  Cond.  Rep.  286. 

74.  In  the  construction  of  the  statute  or  loal 
laws  of  a  state,  it  is  frequently  necessary  to  recni 
to  the  history  and  situation  of  the  coiuiry,  in 
order  to  ascertain  the  reason  as  well  as  ths 
meaning  of  many  of  the  provisions  in  them,  to 
enable  a  court  to  apply,  with  propriety,  the  dif- 
ferent rules  for  construing  statutes.  Preston  x. 
Browder,  1  Wheat.  115;  3  Cond.  Rep.  508. 

'75.  The  supreme  court  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  MtUvd  Assft 
ranee  Society  v.  Watts,  1  Wheat.  279 ;  3  Cond. 
Rep.  570. 

76.  The  supreme  court  holds  in  the  higheBt 
respect,  decisions  of  state  courts  upon  local  laws, 
forming  rules  of  property.  Shipp  et  al.  v.  lfi2M 
Heirs,  2  Wheat.  316;  4  Cond.  Kep.  132. 

77.  Where  the  question  upon  the  constraction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies,  the  supreme  ooorL 
upon  the  uniform  principles  adopted  by  it,woQla 
recognise  that  decision  as  a  part  of  the  local  lav. 
Gardner  v.  Collins,  2  Peters,  58. 

78.  In  construing  local  statutes  respecting  real 
property,  the  courts  of  the  Union  are  govened 
oy  the  decisions  of  the  state  tribunals.  Tkatdur 
et  al,  V.  Powell,  6  Wheat.  119;  5  Cond.  Rep.  2S. 

79.  The  courts  of  the  United  States,  in  cases 
depending  on  the  laws  of  a  particular  state,  vill, 
in  general,  adopt  the  construction  which  the 
courts  of  the  state  have  given  to  those  lawi. 
Elmendorf  v.  Taylor  et  d.,  10  Wheat.  1«J  • 
Cond.  Rep.  47. 

80.  Under  the  thirty-fourth  section  of  the  jn* 
diciary  act  of  1789,  the  acts  of  limitations  of  the 
several  states,  where  no  special  provision  hu 
been  made  by  congress,  form  a  rule  of  dedsian 
in  the  courts  of  the  United  States,  and  the  same 
effect  is  given  to  them  as  is  given  in  the  state 
courts.    M^Cluny  v.  Silliman,  3  Peters,  277. 

8 1 .  The  supreme  court  has  uniformly  professed 
its  disposition,  in  cases  depending  on  the  lavs 
of  a  particular  state,  to  adopt  the  const ructioo 
which  has  been  eriven  by  the  courts  of  the  state 
to  tliose  laws.  This  course  is  founded  upon  the 
principle  supposed  to  be  universally  recognised, 
that  the  judicial  department  of  ever^  goveni- 
ment,  where  such  department  exists,  is  the  ap- 
propriate organ  for  construing  the  lemlatire  arts 
of  that  government.  Elmendorf  Y.Taylor d d,, 
10  Wheat.  152;  6  Cond.  Rep.  47. 

82.  On  this  principle,  the  construction  givn 
by  the  supreme  court  of  the  United  States,  to  the 
constitution  and  laws  of  the  United  States,  will 
be  received  by  the  states  as  their  true  coosun^ 
tion.    Ibid, 
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83.  The  «tatute  laws  of  the  states  roust  fur- 
Dish  the  rule  of  decision  to  the  federal  oourts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  re- 
q)ecti7e  states ;  and  a  fixed  and  received  con- 
struction of  their  respective  statute  laws,  in  their 
own  courts,  makes  a  part  of  such  statute  kw. 
Shelby  el  d,  ▼.  Guy,  1 1  Wheat.  361 ;  6  Cond.  Rep. 
845. 

84.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  state  courts,  whether  these  decisions  are 
grounded  on  the  construction  of  the  statutes  of 
the  slate,  or  form  a  part  of  the  unwritten  law 
of  the  state,  which  has  become  a  fixed  rule  of 
property.  Jackson  y.  CAev,  12  Wheat.  153;  6 
Cond.  Rep.  AS9. 

85.  The  true  exposition  of  the  thirty-fourth 
section  of  the  judiciary  act  of  1789,  chap.  20. 
which  provides  that  "the  laws  of  the  seyeral 
states,  except  where  the  constitution,  treaties,  or 
laws  of  the  United  States  shall  otherwise  recjuire 
or  provide,  shall  be  resarded  as  rules  of  decision 
in  trials  at  common  law,  in  the  courts  of  the 
United  States,  where  they  apply,''  ]S|  that  the 
rights  of  persons  and  rules  of  property,  as  settled 
in  the  states,  shall  be  guides  to  tne  courts  of  the 
United  States,  in  controversies  depending  before 
SQch  courts.  UniUd  States  y.  Wtmsouj  I  Gallis. 
V.  C.  R.  5. 

86.  The  laws  of  the  state  regulating  titles  and 
remedies  to  real  estates,  must,  in  the  absence 
of  other  regulations  by  the  United  States,  be, 
upon  general  principles,  the  rules  of  decision, 
equally  between  citixens  and  foreisners.  Society 
for  tke  Propagation  ofths  Chspelj  fc.  y.  Wheeler, 
2  Gallis.  C.  C.  R.  105. 

87.  If  a  contract  made  in  a  particular  state,  or 
with  a  view  to  its  laws,  be  discharged  under  a 
law  of  that  state,  against  ivhich  no  constitutional 
objection  exists ;  such  law  would  be  regarded  as 
a  rale  of  decision  by  the  federal  courts,  as  well 
as  that  under  which  it  was  created.  GMen  y. 
Prinu,  3  Wash.  C.  C.  R.  313. 

88.  The  laws  of  the  state^  as  to  rights,  fur- 
nish rules  of  decision  for  the  federal  courts, 
under  certain  qualifications  j  but  as  to  remedies, 
they  have  no  binding  force  in  those  courts. 
Campbell  et  d.  y.  Claudius,  Peters'  C.  C.  R. 
484. 

89.  The  powers  bestowed  by  the  constitution 
vpon  the  government  of  the  United  States,  were 
limited  in  their  extent,  and  were  not  intended, 
nor  can  they  be  construed  with  other  powers 
before  vested  in  the  state  governments;  which, 
of  course,  were  reserved  to  those  governments, 
impliedly  as  well  as  bv  an  express  provision  or 
the  constitution.  Golden  v.  rrinee,  8  Wash.  C. 
a  R.  313. 

90.  The  state  governments  retained  the  right 
to  make  such  laws  as  they  might  think  proper, 
within  the  ordinary  functions  of  legislation,  if 
not  inconsistent  with  the  powers  vested  exclu- 
sively in  the  |?overnment  of  the  United  States, 
and  not  forbidden  by  some  articles  of  the  consti- 
tution of  the  United  States,  or  of  the  state ;  and 
such  laws  were  obligatory  upon  all  the  citizens 
•f  that  state,  as  well  as  others  who  might  claim 
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rights  or  redress  for  injuries  under  those  laws,  or 
in  the  courts  of  that  state.    Ibid, 

91.  The  establishment  of  federal  courts,  and 
the^  jurisdiction  granted  to  them  in  certain  speci- 
fied cases,  could  not,  consistently  with  the  spirit 
and  provisions  of  the  constitution,  impair  any  of 
the  obligations  imposed  by  the  laws  of  the  state, 
by  setting  up  in  those  courts  a  rule  of  decision 
at  variance  with  that  w*hich  was  binding  upon 
the  citizens,  and  which  they  were  bound  to  obey. 
Ibid, 

92.  The  laws  of  a  state,  afiecting  contracts, 
regulating  the  disposition  and  transmission  of 
property,  real  or  personal,  and  a  variety  of  others, 
which  m  themselves  are  free  from  all  constitu- 
tional objections,  are  equally  valid  and  obliga- 
tory within  the  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  as  they  were 
before.  They  provide  rules  of  civil  conduct  for 
every  individual  who  is  subject  to  their  power. 
Ibid. 

93.  Soon  after  the  decission  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state,  in  which  theq^uestion  on  the  execution  law 
of  the  state  of  Virginia  was  elaborately  argued, 
and  deliberetely  decided.  That  decision  i^^s, 
that. the  right  to  take  out  an  elegit  is  not  sus- 
pended by  suing  out  a  writ  of  fieri  facias;  and, 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  supreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act  which 
is  made  by  the  highest  court  of  the  state.  The 
United  States  v.  Morrison,  4  Peters,  127. 

94.  The  supreme  court  of  the  state  of  South 
Carolina  having  decided  that  the  act  of  the  le- 
gislature of  that  state  of  1744,  relative  to  the 
commencement,  within  two  years,  of  actions  of 
ejectment  after  nonsuit,  discontinuance.  &c.,  is 
a  part  of  the  limitation  act  of  1812,  ana  that  a 
suit  commenced  within  the  time  prescribed, 
arrests  the  limitation ;  and  this,  being  the  deci- 
sion of  the  highest  judicial  tribunal  on  the  con- 
struction of  a  state  law  relating  to  titles  and  real 
property,  must  be  regarded  by  this  court  as  the 
rule  to  bind  its  judgment.  Henderson  and  Wife 
y.  Griffin,  5  Peters,  151. 

95.  The  legislature  must  be  presumed  to  use 
words  in  their  known  and  ordinary  signification, 
unless  that  sense  be  repelled  by  the  context. 
"  The  common  law"  is  constantly  used  in  con- 
tradistinction to  the  statnte  law.  Lessee  of  Levy 
y.  M^Cartee,  6  Peters,  102. 

96.  The  supreme  court  have  uniformly  adopt- 
ed the  decisions  of  the  state  tribunals,  respec- 
tiyely,  in  the  construction  of  their  statutes.  This 
has  oeen  done  as  a  matter  of  principle,  in  all 
cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Neat,  6 
Peters,  291. 

97.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights 
of  parties  are  determined  under  these  laws :  and 
it  would  be  a  strange  perversion  of  principle,  if 
the  judicial  exposition  of  these  laws  oy  the  state 
tribunals  should  be  disregarded.    These  exposi* 
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tiont  constitute  the  law,  and  fix  the  rule  of  pro- 
perty. Rights  are  acquired  under  this  rule  j  and 
it  regulates  all  the  transactions  which  come 
within  its  scope.    Ibid, 

9S.  Ori  all  questions  arising  under  the  consti- 
tution and  laws  of  the  tJnion,  the  supreme  court 
may  exercise  a  revisiflg  power ;  and  its  deeivioDS 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  ilato  tribunal 
has  a  right  to  examine  any  such  que»tioii8|  and 
to  determine  thereon;  but  its  decisions  must 
conform  to  that  of  the  supreme  court,  or  the 
corrective  power  may  be  exercised.  But  the 
case  is  very  different  when  the  question  arises 
under  a  local  law.  The  decision  of  this  question 
by  the  highest  tribunal  oi  a  state,  slioukK  be  con- 
sidered as  final  by  the  supreme  court ;  not  be- 
cause the  state  tribunal,  in  such  a  case,  hat  any 
power  to  bind  the  supreme  court ;  but  because, 
in  the  language  of  the  court,  in  the  ease  of  Shel- 
by et  al.  V.  Guy,  11  Wheat.  361,  "a  fixed  and 
received  construction  by  a  state  in  its  own  courts, 
makes  a  part  of  the  statute  law."    IM^ 

99.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  atatute 
law,  as  much  as  an  enactment  by  the  legislature, 
how  can  the  supreme  court  make  a  distinction 
between  them  ?  There  could  be  no  hesitation 
in  so  modifying  the  decisions,  as  to  oonftirm  to 
any  legislative  alteration  in  a  atatnte;  and  why 
should  not  the  same  rule  apply,  where  the  judi- 
cial branch  of  the  state  government,  in  the  ex^ 
ercise  of  its  acknowledge  functions,  should,  by 
construction,  give  a  different  effect  to  a  statute 
from  what  had  at  first  been  gif en  to  it  ?  The 
charge  of  inconsistency  might  be  made  Vrith 
more  force  and  propriety  against  the  federal  tri- 
bunals for  a  disregard  of  this  rule,  than  by  con- 
forming to  it.  They  profess  to  be  bound  by  the 
local  law,  and  yet  they  reject  the  exposition  of 
that  law  which  forms  a  part  of  it.  It  is  no  an- 
swer to  this  objection,  that  a  different  exposition 
was  formerly  given  to  an  act  which  was  adopted 
by  the  feileral  court.  The  inquiry  is^  what  is 
the  settled  law  of  the  state,  at  the  time  the  de- 
cision is  made.  This  constitutes  the  rule  of  pro- 
perty within  the  state,  by  which  the  rights  of 
litigant  parties  must  be  determined.    iW. 

100.  As  the  federal  tribunals  profess  to  b^  go- 
verned by  this  rule,  they  cannot  act  inconsistently 
by  enforcing  it.  tf  they  change  their  decision, 
it  is  because  the  rule  on  which  the  decision  was 
founded  has  been  changed.    Ibid, 

101.  The  ex|ioBition  of  the  acts  of  the  sevoral 
legislatures  is  the  appropriate  duty  of  the  itate 
courts  ]  and  the  federal  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  expla- 
nation of  such  statutes,  and  will  not  do  so,  uniees 
really  necessary  for  the  decisions  of  cases  before 
them.  Coatesj  Executrix^  v.  Mtae^s  Adm%  1 
Brockenb.  C.  C.  R.  539. 

102.  No  court  ought,  unless  the  terms  of  an 
act  of  congress  render  it  unavoidable,  to  give  a 
construction  to  the  act  which  should,  however 
unintentional,  involve  a  violation  of  the  constitu- 
tion. The  terms  of  the  act  of  1824  may  well  be 
satisfied  by  limiting  its  operation  to  modes  of 
practice  and  proceeding  m  the  courts  beioW| 


without  changing  the  effect  or  conchifiveoe«i 
of  the  verdict  of  a  jury  upon  the  facts  litigated 
on  the  trial.  The  party  may  bring  the  facts  into 
review  befo)«  the  appellate  court,  so  far  as  thejp 
bear  upon  questions  of  law,  by  a  bill  of  excep- 
tions, if  there  be  axiy  mistake  of  the  facts,  tse 
court  below  is  competent  to  rnlilBee  it,  by  grant- 
ing a  new  trial,  I'srssHft  v.  Bedford  d  at.,  3  P^ 
ters,  414. 

108.  The  supreme  court,  in  accordance  with  a 
steady  course  of  decision  for  manv  Tears,  wiH 
carefully  examine  and  aSKsertain  if  tnete  be  a 
settled  constnlction  bj^  tbs  state  courts  of  ths 
statutes  of  the  respective  states^  where  thej  ate 
exclusively  ki  ferae  |  and  abide  by,  and  foltow 
such  construction  wheft  found  to  be  settled. 
Bank  oftht  United  States  v.  DanieU  tt  d,^  ltPe» 
terS)  82% 

104.  tt  i«  Undoubtedly  lh«  duty  of  the  cesrt 
to  ascertaiu  the  meaning  of  !fa<9  legislature,  fnM 
the  words  used  in  the  statute^  and  the  subject* 
matter  to  which  ft  nelates:  ami  tt^  restrain  it« 
operations  within  narrower  limits  tfaiin  its  words 
import,  if  the  Oonrt  are  satisfied  that  the  liteitl 
meanin||  of  its  words  ^Aronld  extend  to  esses 
which  the  legislature  never  designed  to  mdude 
in  it.  LtMBtt  ^  Brmter  v.  B^WfgAer,  14  Peten^ 
178. 

105.  In  expounding  a  penal  statutes  the  cosrt| 
certainly,  will  not  extend  it  beyoncl  the  pkia 
meaning  of  its  u<ords;  fur  it  has  been  long  and 
well  settled  that  such  statutes  must  be  oonstrved 
strictly.  Vot  the  Evident  intention  of  the  legi^ 
lature  ought  not  to  b«  defeated  by  a  forced  and 
over-strict  construction*  The  United  Steia  t. 
M&rmj  14  Peters^  4($4. 

106.  A  defendant  having  appeared  and  pleaded 
to  the  action,  and  at  the  trial  having  witmliaini 
his  plea,  the  supreme  court  t^nnot  take  ootioi 
of  any  matter  of  abatement  in  the  writ  or  d^ 
claration.  Where  the  writ  had  stated  both  of 
the  defendants  to  be  oitlcens  of  another  state 
than  that  of  which  the  plaintiff' was  a  citixeBj 
and  one  of  the  defendants  has  be^ti  returon 
not  found  by  the  marshal,  under  the  laws  of 
Alabama,  it  is  not  necessary  In  the  declaratioB 
to  aver  the  citizenship  of  thd  absent  defendantt 
Smith  V.  Clapp,  15  Peters,  125« 

107.  If  any  error  exists  in  the  calculatioo  rf 
interest  in  a  judgment  on  a  note,  on  which  nit 
has  been  brought^  the  oourt  before  whom  the 
suit  was  brought  mav^  by  the  laws  of  Alabama, 
correct  the  error.    Itnd, 

108.  A  statute  was  passod  by  the  legislatare 
of  Michigan  on  the  12th  of  April,  1827^  and  re» 
lated  to  deeds  and  other  conveyances,  and  vent 
into  effect  immediately.  This  was  the  oiiljr  lav 
in  foroe  as  to  recording  tnortgages  as  well  si 
other  deeds  until  January,  1828.  The  lafr  pro- 
vided that  all  deeds  should  be  recorded  is  the 
county  of  Wavno  or  the  citv  of  Dettoit,  aocerd> 
ing  as  the  land  was  situated  in  one  or  the  ether. 
This  act,  although  they  were  not  named,  ce 
nomine,  embraced  mortgages.  An  act  was  psee* 
ed  on  tne  same  day  which  was  made  a{^icab)e 
to  all  mortgages  executed  after  January  1, 18^. 
k  mortsage  recorded  according  to  the  first  adt 
although  recorded  after  January  1,  1828,  vai 
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legally  reooided.  A  second  law  cm  the  itaroe 
nDJect  does  not  repeal  the  former  one,  without 
a  repealing  claase  or  n^^ative  words^  unless  so 
clearly  repognant  as  to  imply  a  negative.  Bedt 
T.tfefc»4Howaixl,  53. 


CONSTRTCTION  OF  THE  TREATY  BE- 
TWEEN THE  UNITED  STATES  AND 

SPAIN,  OF  nw. 

1.  The  sixth  article  of  the  treaty  with  Spain, 
of  1795,  continued  in  full  force,  in  this  particu- 
lar, by  the  treaty  mtified  in  1821,  seems  to  have 
bad  principally  in  view,  cases  where  the  pro- 
perty of  the  subjects  of  either  state  had  been 
taken  posnession  of  within  the  territorial  juris- 
dictjoa  of  the  other,  during  war.  The  eighth 
article  provides  for  casea  where  the  shipping  of 
the  inhabitants  of  either  state  are  forced,  through 
stress  of  weather,  pursuit  of  pirates  or  enemies, 
or  any  other  urgent  necessity,  to  seek  shelter  in 
the  ports  of  the  other.  There  may  well  be  some 
doubts  entertained  whether  the  case  of  the 
Amistad,  in  its  actual  circumstances,  falls  with- 
in the  purview  of  this  article.  The  United  Steles 
r.  Tlu  Amatad,  15  Peters,  511^, 

2.  The  ninth  article  of  the  treaty  provides, 
that  all  ships  and  merchandise,  which  shall  be 
rescued  out  of  the  hands  of  any  pirates  and  rob- 
bers, on  the  high  seas,  which  shall  be  brought 
into  Bome  port  of  either  state,  shall  be  delivered 
to  the  officers  of  the  port  in  order  to  be  taken 
care  of,  and  "  restoreu  entire  to  the  proprietary, 
as  soon  as  due  and  sufficient  proof  shall  be  made 
oouceminff  the  property  thereof."  To  bring  the 
case  of  the  Amistad  within  this  article,  it  is 
essential  to  establish :  First,  That  the  negroes, 
under  all  the  circumstances^  fall  within  the  de- 
scription of  merchandise,  m  the  sense  of  the 
treaty.  Secondly,  That  there  has  been  a  reeoue 
of  them  on  the  high  seas,  out  of  the  hands  of 
niratea  and  robbers.  Thirdly,  That  Ruiz  and 
Montez  are  the  true  proprietors  of  the  negroes, 
and  have  established  their  title  by  competent 
proofs.  If  those  negroes  were,  at  the  time,  law- 
fully held  as  slaves  under  the  ]a%vs  of  Spain,  and 
recognised  by  those  laws  as  property  capable  of 
being  bought  and  sold,  no  reason  is  seen  why 
this  may  not  be  deemed,  within  the  intent  of  the 
treaty,  to  be  included  under  the  denomination 
of  merchandise,  and  ought,  as  such,  to  be  re- 
stored to  the  claimants ;  for  upon  that  point  the 
laws  of  Spain  would  seem  to  nirnish  the  proper 
rule  of  interpretation.  But,  admitting  that  to  be 
the  construction  of  the  treaty,  it  is  clear  in  the 
opinion  of  the  court,  that  neither  of  the  otlwr 
essential  lacts  and  requisites  has  been  establish- 
ed by  proof:  and  the  onus  probandi  of  both  lies 
upon  the  claimants,  to  give  rise  to  the  oasas 
fcBderis.    Ibid. 

3.  The  seventeenth  article  of  the  treaty  with 
Spain,  which  provides  for  certain  passports  and 
certiiioates  as  evidence  of  property  on  board  of 
the  ships  of  both  states,  is,  in  its  terms,  applica- 
ble only  to  cases  where  either  of  the  parties  is 
eng;aged  in  war.  This  article  required  a  certain 
fonn  of  passport  to  be  agreed  upon  by  the  par- 


ties and  annexed  to  the  treaty.  It  never  was 
annexed;  and,  therefore,  in  the  case  of  the 
Amiable  Isabella,  6  Wheaton,  1,  it  is  held  in*> 
operative.    Ibid, 

4.  The  treaty  with  Spain  never  coukl  have 
been  intended  to  take  away  the  equal  right  of 
all  foreigners  who  should  assert  their  claims  to 
equal  justice  before  the  courts  of  the  United 
States;  or  to  deprive  such  foreigners  of  the  pro- 
tection given  to  them  by  other  treaties,  or  by  the 
general  laws  of  nations.    Ibid* 


CONSOLS. 

1.  A  foreign  consul  has  a  right  to  claim,  or  in» 
stitute  a  proceeding  in  rem,  where  the  rights  of 
property  of  his  fellow  citixens  are  in  question, 
without  a  special  procuration  iVom  those  for 
whose  benefit  he  acts.  The  Bello  Cmrtmes,  6 
Wheat.  152;  5  Cond.  Rep.  45. 

2.  But  a  consul  caimot  receive  actual  restitu* 
tion  of  the  res  in  controversy,  without  a  special 
authority  from  the  particular  individuals  wno  are 
entitled.    Ibid. 

3.  To  watch  over  the  rights  and  interests  of 
their  subjects,  wherever  the  pursuits  of  commerce 
may  draw  them,  or  the  vicissitudes  of  human 
affairs  may  force  them,  are  the  great  objects  for 
which  consuls  are  deputed  by  their  sovereigns. 
Ibid. 

4.  In  the  court  for  the  correction  of  errors  in 
the  state  of  New  York,  the  plaintiff  in  error  as- 
signed as  error,  in  a  case  removed  by  writ  of 
error  to  that  court,  that  he  was  at  the  time  the 
action  was  brought,  and  continued,  consul-ge- 
neral in  the  United  States  of  the  king  of  Saxony, 
and  as  such,  should  have  been  impleaded  m 
some  district  court  of  the  United  States,  and  the 
supreme  court  of  New  York  had  no  jurisdiction 
in  the  suit.  No  plea  to  the  jurisdiction  was  ten- 
dered in  the  <:»se  until  it  was  before  the  court 
of  errors;  and  in  that  court,  the  fact  that  the 
plaintiff  in  error  was  consul-geneml  of  the  king 
of  Saxon V  was  not  denied.  The  court  of  errors 
in  their  (iccree  say :  having  examined  and  fully 
considered  the  causes  assigned  for  error,  they 
affirm  the  judgment  of  the  supreme  court.  Ry 
the  supreme  court  i^^Tbis  was  deciding  against 
the  privilese  set  up  under  the  act  of  congress, 
which  declares  that  the  district  courts  of  the 
United  States  shall  have  jurisdiction,  exclnstve 
of  the  courts  of  the  several  states,  of  all  suits 
against  consuls  and  vice-consuls.  Davis  v.  Pa- 
cardf  6  Peters,  41. 

5.  The  record  of  the  proceedings  in  this  case, 
brought  up  with  the  writ  of  error  to  the  court 
for  the  correction  of  errors,  of  the  state  of  New 
York,  showed  that  the  suit  was  commenced  in 
the  supreme  court  of  the  state  of  New  York, 
and  that  the  plaintiff  in  error)  who  was  consul- 
general  of  the  king  of  Saxony,  did  not  plead  or 
set  up  his  exemption  from  such  suit  in  the  su- 
preme court ;  but,  on  the  cause  being  carried  up 
to  the  oourt  for  the  correction  of  errors,  this 
matter  was  assigned  for  error  in  faot ;  notwith- 
standing which,  the  oourt  of  errors  gave  judg- 
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ment  against  the  plaintiff  in  error.    By  the  su- 

Ereme  court : — The  court  of  errors  of  New  York 
aving  decided  that  the  character  of  consul  did 
not  exempt  the  plaintiff  in  error  from  being  sued 
in  the  state  court,  the  judgment  of  the  court  of 
errors  was  reversed.    Ibid.,  7  Peters,  276. 

6.  As  an  abstract  question,  it  is  difficult  to 
understand  on  what  ground  a  state  court  can 
claim  jurisdiction  of  civil  suits  against  foreign 
consuls.  By  the  constitution,  the  judicial  power 
of  the  United  States  extends  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  con- 
suls; and  the  judiciary  act  of  1789,  gives  to  the 
district  courts  of  the  United  States,  exclusively 
of  the  courts  of  the  several  states,  jurisdiction 
of  all  suits  against  consuls  and  vice-consuls,  ex- 
cept for  certain  offences  enumerated  in  the  act. 
Ibid. 

7.  If  a  consul,  being  sued  in  a  state  court, 
omits  to  plead  hi.^  privilege  of  exemption  from 
the  suit,  and  afterwards,  on  removing  the  judg- 
ment of  the  inferior  court  to  a  higher  court,  by 
writ  of  error,  claims  the  privile^,  such  an  omis- 
sion is  not  a  waiver  of  the  privilege.  If  this  was 
to  be  viewed  merely  as  a  personal  privilege, 
there  might  be  grounds  for  such  a  conclusion; 
but  it  cannot  be  so  considered :  it  is  the  privi- 
lege of  the  country  or  government  which  the 
consul  represents.  This  is  the  light  in  which 
foreign  ministers  are  considered  by  the  law  of 
nations ;  and  our  constitution  and  law  seems  to 
put  consuls  on  the  same  footing  in  this  respect. 
Ibid. 

8.  If  this  privilege  or  exemption  was  merely 

Sersonal,  it  can  hardly  be  supposed  that  it  would 
ave  been  thought  sufficiently  important  to  re- 
quire a  special  provision  in  the  constitution  and 
laws  of  the  United  States.  Higher  considera- 
tions of  public  policy,  doubtless,  led  to  the  pro- 
vision. It  was  deemed  fit  and  proper  that  the 
courts  of  the  government,  with  wnich  rested  the 
regulation  of  foreign  intercourse,  should  have 
cognizance  of  suits  against  the  representatives 
of  such  foreign  governments.    Ibid. 

9.  The  action  in  the  supreme  court  of  New 
York  against  the  defendant,  was  on  a  recogni- 
sance of  bail,  and  it  was  contended  that  this  was 
not  an  original  proceeding,  but  the  continuance 
of  a  suit  rightfully  brought  against  one  who  was 
answerable  to  the  jurisdiction  of  the  court  in 
which  it  was  instituted,  and  in  which  the  plain- 
tiff in  error  became  special  bail  for  the  oefen- 
dant,  and  therefore  the  act  of  congress  did  not 
apply  to  the  case :  Heldj  that  the  act  of  congress, 
being  general  in  its  terms,  extending  to  all  suits 
against  consuls,  it  applied  to  this  suit.    Ibid. 

10.  It  is  not  competent  for  a  neutral  consul, 
without  the  special  authority  of  his  government, 
to  interpose  a  claim  on  account  of  the  violation 
)f  the  territorial  jurisdiction  of  his  country.  The 
Anne^  3  Wheat.  435;  4  Cond.  Rep.  286. 

11.  A  consul,  though  a  public  agent,  is  sup- 
posed to  be  clothed  with  authority  only  for  com- 
mercial purposes.  He  has  an  undoubted  right 
to  interpose  claims  for  the  restitution  of  property 
belonging  to  the  subjects  of  his  own  native 
country^  but  he  is  not  entitled  to  be  considered 
as  a  m mister  or  diplomatic  agent  of  his  sove- 


reign, entrusted,  by  virtue  of  his  office,  with  an- 
thority  lo  represent  him  in  his  negotiations  with 
foreign  states,  or  to  vindicate  his  premgatiTe. 
Ibid.  446. 

12.  Although  a  foreign  consul  is  admitted  to 
interpose  a  claim  in  the  admiralty,  for  subjects 
unknown  to  his  nation,  yet,  before  resliiutioa 
can  be  decreed,  proof  of  the  individual  proprie- 
tary interest  must  be  exhibited.  Tht  AntelofCj 
10  Wheat.  66  ;  6  Cond.  Rep.  30. 

13.  A  consul  is  authorized  to  claim  in  behalf 
of  subjects  of  his  country.  The  London  Packd^ 
1  Mason's  C.  C.  R.  14. 

14.  A  consul  represents  the  subjects  of  hit 
nation,  if  not  otherwise  represented.  Germm 
et  d,  V.  Cochran,  Bee's  D.  C.  R.  209. 

15.  Consuls  are  subject  to  indictment  for  mis- 
demeanors in  the  circuit  courts  of  the  United 
States.  The  United  States  v.  Ravara,  2  Dall.  297, 
299. 

16.  A  consul  is  not  personally  answerable  on 
a  contract  made  in  his  official  capacity,  on  ac- 
count of  his  government.  Jones  v.  La  Tombtj  3 
Oail.  384. 

17.  The  advice  of  an  American  consul  in  a 
foreign  port,  gives  to  the  master  of  a  vesK)  no 
justification  of  an  illegal  act.  Wilson  v.  Tki 
Mary,  Gilpin's  C.  C.  R.  31. 

18.  Where  a  vo3rage  is  broken  up  without  ne* 
oessity,  in  a  foreign  port,  and  the  seamen  are 
discharged  without  payment  to  the  consul  of  the 
three  months'  wages  required  by  the  act  of  Feb 
ruary  28, 1803,  the  district  court  will,  on  a  libel  ol 
the  seamen,  compel  the  owner  to  pay  the  three 
months'  wages ;  two-thirds  to  the  seamen,  and 
the  other  third  for  the  use  of  the  United  States. 
Pool  V.  Welsh,  Gilpin's  C.  C.  R.  198. 

19.  It  may  be  doubted,  however,  whether  the 
intention  of  congress  was  to  require  or  pennii 
the  payment  to  be  made  elsewhere  than  to  the 
consul  at  the  port  of  dischaige.    Ibid. 

20.  The  surety  of  a  consul  for  the  faithful  di«- 
chaige  of  his  duties,  and  for  his  truly  accountin}; 
forafi  the  moneys  coming  into  his  possession  br 
virtue  of  the  act  of  14th  April,  1792,  is  not  re- 
sponsible on  account  of  moneys  remitted  to  him 
for  purposes  not  comprehended  within  ki»  con- 
sular duties,  as  prescribed  by  that  act.  U.  S.  t. 
Bell,  Gilpin's  D.  C.  R.  43. 

21.  A  consul's  certificate  of  any  fact  is  not  evi- 
dence between  third  persons ;  unless  expresslj 
or  impliedly  made  so  by  statute.  Levy  v.  Bv* 
ley,  2  Sumner's  C.  C.  R.  355. 

22.  Query,  If  a  consul's  certificate  is  evi- 
dence that  a  ship's  register  was  deposited  with 
him,  according  to  the  act  of  congress  of  1803, 
ch.  62,  sec.  2.    Ibid, 

23.  An  information  was  brought,  in  the  name 
of  the  consul  of  the  United  States^  for  the  Island 
of  St.  Thomas,  suing  for  the  benefit  of  the  Uni- 
ted States,  against  the  defendant,  to  recover  a 
penalty  for  not  depositing  with  the  consul  the 
ship's  register,  on  her  arrival  at  the  port  of  St. 
Thomas,  agreeably  to  the  act  of  congress  of  1803, 
oh.  62,  iiec.  2.  Held,  that  the  certificate  of  the 
consul  was  not  admissible  evidence  to  prove  tiia 
arrival  or  departure  of  the  vessel.    Ibid. 

24.  Query,  If  a  consul,  who  sues  for  a  penalty, 
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in  his  own  name  and  jpereon,  bot  for  the  benefit 
of  the  Uaited  States,  is  liable  for  costs  ?    Ibid. 

25.  Qt«rjf,  If  an  information  is  the  proper 
proceeding  m  the  present  case,  where  the  suit  is 
not  brooght  in  the  name  of  the  goyemment? 
Ibid. 

26.  Under  the  consular  act  of  1803,  ch.  62,  sec. 
4,  the  penalty  of  five  hundred  dollars  for  not  de- 
positing^ the  ship's  register  with  the  consul,  on 
arrival  in  a  foreign  port,  must  be  sued  for  within 
two  years,  the  limitation  prescribed  by  the  act 
of  1790,  ch.  36,  sec.  31 ;  it  not  being  a  revenue  law 
within  the  meaning  of  the  act  of  1804,  ch.  40,  sec. 
3.     Parsotis  ▼.  Hunter^  2  Soraner's  C.  C.  R.  419. 

27.  Semble :  That  an  information  does  not  lie 
for  such  penalty }  but  an  action  of  debt,  in  the 
name  of  the  consul,  is  the  proper  remedy. 
Ibid. 

28.  StmhU :  That  any  voluntary  arrival  in  a 
foreign  port,  in  the  course  of  the  voyage,  although 
for  advices  only,  and  not  the  port  of  nnal  desti- 
nation, is  within  the  purview  of  the  act.    Ibid. 


CONTEMPT  OF  COURT. 

1.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  of  crimes  against  the 
United  States.  But,  independent  of  statutes,  the 
courts  of  the  United  States  have  power  to  fine 
for  contempts,  and  imprison  for  contumacy,  and 
to  enforce  obedience  to  their  orders,  &c.  The 
United  States  v.  Hudson  et  al.7  Cranch,  32 ',  2 
Cond.  Rep.  405. 

2.  The  supreme  court  will  not  grant  a  habeas 
corpus,  to  bring  before  it  the  body  of  a  person 
confined  for  a  contempt  of  a  circuit  court  of  the 
Uiiileil  States.  Nor,  in  such  a  caste,  will  the 
court  inquire  into  the  cause  of  the  commitment 
of  such  person.  Ex  parte  Kearney,  7  Wheat.  38 ; 
5  Cond.  Rep.  225. 

3.  Where  a  court  commits  a  person  for  a  con- 
tempt, their  adjudication  is  a  conviction ;  and 
their  commitment,  in  consequence,  is  execution. 
Ihid. 

4.  One  who  was  not  a  Quaker,  who  refused  to 
be  swom  as  a  witness^  on  the  ground  of  con- 
scientious scruples,  arising  from  a  declaration 
formerly  made,  was  committed,  by  the  circuit 
court  of  Massachusetts,  for  a  contempt  of  the 
court:  the  liberty  to  affirm  being  strictly  con- 
fined to  Quakers,  by  the  law  and  practice  of 
Ala^wichu setts.  The  United  States  v.  Coolidge, 
2  Galiis.  C.  C.  R.  364. 

5.  That  a  counsellor,  practising  in  the  highest 
court  of  the  state  of  New  York,  in  which  he  re- 
<^i(ie.«(,  had  been  struck  off  from  the  roll  of  coun- 
s^ellciry  of  the  district  court  of  the  United  States, 
for  the  northern  district. of  New  York,  by  the 
ortier  of  the  judge  of  that  court,  for  a  contempt, 
does  not  authorize  the  supreme  court  to  refuse 
His  admission  as  a  counsellor  of  the  supreme 
OA>urt.    Ex  parte  Tillinghast,  4  Peters,  108. 

6.  The  supreme  court  does  not  consider  the 
circumstances  upon  which  the  order  of  the  dis- 
trict judge  was  given  within  its  cognizance ;  or 
tliat  It  is  authorized  to  punish  for  a  contempt. 


which  may  have  been  committed  in  the  district 
court  of  the  northern  district  of  New  York. 
Ibid, 

7.  If,  from  any  collateral  evidence,  it  should 
appear  that  there  is  reason  to  believe  the  re- 
spondent has  perjured  himself,  the  circuit  court 
will  recognise  him  to  answer  at  the  next  term 
of  the  court,  to  such  matters  as  may  be  found 
against  him.    United  States  v.  Dodge,  2  Galiis. 

\y.  v/.  M.  olo. 

8.  Unfair  practices  towards  a  witness  who  is 
to  give  testimony  in  court,  or  oppression  under 
colour  of  its  process,  although  tnose  practices 
and  that  oppression  were  act^  out  of  the  district 
in  which  tne  court  is  sittiner,  may  be  punished 
by  attachment;  provided  the  person  who  has 
thus  demeaned  himself,  comes  within  the  juris- 
diction of  the  court.  But,  it  is  also  believed  that 
this  mode  of  punishment  ought  not  to  be  adopted, 
unless  the  deviation  from  Taw  could  be  clearly 
attached  to  the  person  against  whom  the  motion 
was  made ',  and  unless  the  deviation  were  inten- 
tional, or  unless  the  course  of  judicial  proceed- 
ing were  or  might  be  so  affected  by  it.  as  to 
make  a  punishment  in  this  mode  obviously  con- 
ducive to  a  fair  administration  of  justice.  1 
Burros  Trial,  365. 

9.  Any  publication,  pending  a  suit,  reflecting 
upon  the  court,  the  jury,  the  parties,  the  officers 
of  the  court,  tne  counsel,  &c.,  in  refeience  to 
the  suit,  or  tending  to  influence  the  decision  of 
the  controversy,  is  a  contempt  of  the  court,  and 

Sunishable  by  attachment.     HoUingsworth  v. 
)uan«,  Wallace's  C.  C.  R.  77. 

10.  For  contempts  to  inferior  jurisdictions,  not 
of  record,  nor  having  a  generel  power  to  fine  and 
imprison,  unless  committed  in  presence  of  the 
officer,  and  punished  instanter,  there  is  no  other 
mode  of  punishment  than  by  indictment.    Ibid. 

11.  It  is  not  a  contempt  to  serve  a  party,  while 
attending  at  the  court  as  a  party  in  tne  cause,  or 
as  a  witness,  with  a  summons.  The  privilege 
extends  to  exemption  from  arrest,  but  no  fur- 
ther. Blight^s  ExWs.  V.  Fisher  et  at.,  Peters'  C. 
C.  R.  41. 

12.  It  is  a  contempt  of  court,  to  serve  process, 
either  of  summons  or  capias,  in  the  actual  or 
constructive  presence  of  tne  court.    Ibid. 


CONTEMPT  OF  THE  HOUSE  OF  REPRE- 
SENTATIVES OF  THE  UNITED  STATES. 

1.  To  an  action  of  trespass,  for  an  assault  and 
battery,  and  false  imprisonment,  the  defendant 
pleaded,  that  a  congress  was  held  and  sitting 
during  the  period  of  the  trespasses  complained 
of;  that  the  house  of  representatives  of  the 
United  States  had  resolved,  that  the  plaintiff  had 
been  guiltv  of  a  breach  of  the  privileges  of  the 
house,  ancf  of  a  high  contempt  of  the  dignity  and 
authority  of  the  same,  and  had  ordered  that  the 
speaker  should  issue  his  warrant  to  the  serjeant- 
at-arms,  commanding  him  to  take  the  plaintiff 
into  custody,  wherever  to  be  found,  and  to  have 
him  before  the  house  to  answer  to  the  said 
chaige;  and  that  the  speaker  did  accordingly 
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isMie  woh  a  v>rraiit,  raeitinj;  th9  mkl  maoHitiMi 
and  order,  and  ecisunaiiding  the  aetieanVat- 
arms  to  take  the  plaintiff  into  custody,  &c.,  and 
deliTered  the  said  wariaal  to  tha  defendant,  Ihe 
tepjeant-at-anns.  By  Tirtue  of  which  warnint 
the  defendant  arresled  the  plaintiff,  askd  con- 
Teyed  him  to  Ihe  bar  of  th^  hoiise^  vhere  he 
vas  heard  ia  his  defence,  touehua^  the  matter 
of  the  said  charge;  and  the  examioation  heuif 
adjourned  from  dav  to  dajr,  and  the  hoose  hair* 
kig  ordered  the  pteintiff  iaio  custody,  he  was 
aocordtnsriy  detained  by  the  defendant^  until  he 
was  finaHy  adjudged  to  be  gfuihy,  and  oanTieted 
of  the  charge  aforesaid,  and  Ofdeted  to  b»  forth* 
with  brought  to  the  bar  and  repriinajided  by  the 
speaker,  aind  ^len  discharged  frona  custody ;  and 
after  being  thus  reprimanded,  waa  aduaUy  die- 
charged  fron  ihe  arrest  and  custody  aforesaid. 
Hddj  by  Ihe  supreme  court,  that  the  matters  set 
forth  IB  the  plea  amounted  to  a  legal  Justifica* 
lion.    Anderson  t.  Dunn,  6  WheeL  204 ;  ft  Co(i4. 

Rep.  ee. 

S.  The  house  of  r^reseatatives  has  authoritv 
to  punish  for  conlefltpt,  persons  not  members  ot 
Ihe  body.  This  power  is  necessariJy  implied, 
and  extends  to  the  imprisonment  of  the  party. 
The  imprisonment  must  at  all  events  terminate 
with  the  adjournment,  or  periodica)  dissolation 
ef  the  bouse.    Rid. 

S.  The  prooees  issued  by  the  house  of  repre- 
sentatiTes,  ia  such  a  case,  may  be  execated  aay 
where  within  the  United  Slates.    Ibid. 


CONTINGENT  REMAINDiaL 

I.  The  uses  declaved  ia  a  deed  ef  nutrrtage 
settlement  were,  to  and  fer  the  use  of  ^  Johanna 
Fhilipse  and  Beverly  Robinson  (the  releaseee)) 
and  theif  heirs,  until  the  solemniaatioa  of  the 
said  intended  marriage;  and  from  and  immedi- 
ately after  the  solemnization  of  the  said  intended 
marriage,  then  to  the  use  and  behoof  of  the  said 
Mary  Flultpse  and  Roger  Morris,  and  the  sur- 
Tivor  of  them,  for  and  daring  the  time  of  their 
natural  lives,  without  impeeiehment  of  waste; 
and  from  and  after  the  determination  of  that 
estate,  then  to  the  use  and  behoof  of  such  child 
or  children,  as  shall  or  may  be  procreated  be- 
tween them,  and  to  his,  her.  or  tnetr  heirs  and 
assigns  for  ever.  Rut  in  case  Ihe  said  Roger 
Morris  and  Mary  Philipse  shall  have  no  child  or 
children  l>egotten  between  them,  or  that  such 
child  or  children  shall  happen  to  die  durins  the 
lifetime  of  the  said  Roger  and  Mary,  ana  the 
said  Mary  should  survive  the  said  Roger  with- 
out i^sue,  then  to  the  use  and  behoof  of  her.  the 
said  Mary  Philipse,  and  her  heirs  and  assigns 
for  ever.  And  m  case  the  said  Roger  should 
survive  the  said  Mary  Phi4ipse,  without  any 
issue  by  her,  or  that  such  issue  is  then  dead, 
without  leaving  issue;  then,  after  the  decease 
of  the  said  Roger  Morris,  to  the  only  use  and 
behoof  of  such  person  or  persons,  and  in  such 
manner  and  form  as  the  said  Mary  Philipse 
■hall,  at  any  time  during  the  said  intended  mar^ 


riag%  deokce  the  saae  by  her  kat  will  aai  teita^ 
meat,"  ko.  &e.  The  marriage  took  effiot ;  chil- 
dcea  were  bom^  all  before  w  aitaiadef  sf  their 

K reals  in  1779.  Mary  Morrta  survived  her  hssi 
ad ;  and  died  in  18fS,  leaving  her  dyUreii 
surviving  her.  By  the  supreme  court :— This  it 
a  clear  remainder  in  fee  to  the  chiktiian  of  Roger 
Morris  and  wife :  which  ceased  to  ho  coattogeut 
oa  the  birth  of  the  first  child  ;  and  opened  to  let 
in  affer  born  children.  Corvtr  v.  Jtesr,  4  Ps* 
ters,  I. 

2.  It  ia  perfeetly  eonaistent  with  tikis  Kaila- 
tlon^  that  the  estate  ia  fee  might  be  defesssble 
and  deteimmable  itpea  a  sobseooent  coolia 
gency ;  and  open  the  happening  or  aueh  cootiQ- 
gency,  m^ght  pass  by  way  of  shijfliag  easeetory 
use  to  ether  persona  in  m;  thus  OMking  a  fee 
upon  a  fee.    Ibid. 

8.  The  flenecal  rale  of  law  fbuiKied  en  poblic 
peliey  is^  that  limitations  of  thia  nalaie  snll  be 
eonatraed  te  be  vested,  when,  and  aa  soon  as 
they  may  vest.  The  present  lioiiiarion,  in  its 
terms,  purports  to  be  contingent  only  until  the 
birth  or  a  child,  and  may  then  vest.  The  estate 
of  the  children  was  contingent  only  until  their 
birth;  and  a'hen  the  ooafiecation  act  of  New 
York  passed,  they  being  all  bom,  it  was  a  vested 
cemaindec  in  them  and  thejr  heirs^  aad  net  liable 
la  be  defeated  by  any  tranafer  er  deetnietioii  of 
the  life  estate.    Ibid. 

4.  The  testator  devieed  his  land  to  hia  wife 
fee  life,  artd  after  her  decease  to  hie  Iwedaoglit* 
ers,  A  and  B,  te  theat,  their  heira  and  assigns; 
hut  in  ease  they  should  die  withool  iasue,  thit 
the  same  should  go  to  and  vest  ia  their  two 
aiste»H  C  and  IK  HM^  that  the  devise  toA 
and  B,  wee  a  fee  tall,  and  not  a  fee  atmple,  tbe 
coatingeney  upon  which  the  limitadnn  was  tB 
take  sl^ct,  not  betn|;  limited  to  a  Hfe  in  being, 
httt  being  upon  an  indefinite  fatlnre  ef  issue; 
aad  that  the  eebite  to  C  and  D  waa  a  vested 
remainder,  to  take  efifect  upon  the  demh  of  botk 
A  and  B,  without  issae.  lliat  crosa  renaainden 
m  tail  were  te  be  impHed  between  A  aad  B. 
That  at  common  kw  A  and  B  wo«ild  ti&e  joint 
estates  for  life,  with  several  remainders  in  tail 
to  their  issue ;  oat  by  the  statoteef  Rbede  isisDd, 
it  woald  be  turned  inte  a  termney  in  ceounoo, 
and  several  estates  tail  in  posaesaien  vested  is 
them.  LilUbridg€  v.  Adk,  1  Maaoft'a  €.  C.  K. 
%t4. 

5.  A  (fevise  te  the  testator's  wife,  nntil  hb  sob 
P.  should  attain  the  age  of  twenty-one  vears,  and 
after  P.  should  attain  that  age,  that  he  shookl 
enter  into  possession,  &c.  ftc,  to  hint,  his  bein 
and  assigns  for  ever.  But  if  the  said  P.  should 
die  before  he  attained  the  ase  of  twenty-one,  or 
without  lawful  issue,  then  the  premises  to  de* 
scend  to  the  testator's  heir  male  in  fee  simple. 
P.  attained  the  age  ef  twenty-one;  bat  died 
without  ever  having  had  lawful  issue.  Hdij 
that  P.  took  an  immediate  vested  estate  in  fee 
simple)  liable  to  be  defeated  by  his  death  hefois 
twenty-one;  but  having  attained  that  age,  it 
became  an  indefeasible  estate.  Amoid  v.  A/- 
/ttfR,  2  Mason's  C.  C  R.  208. 

6.  Where  the  estate  of  a  tenant  in  fee  isit 
male  was  confijBcaled  to  the  oommoawetll^ 
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Wider  the  statute  of  ^t^^i^to^etlfSt  ol  Apnl> 
}779i,  for  oottfisc^tiofr  t)^  estadei  oi  tbseu^e^fl^: 
iSrid,  thai  the  eaUlie  Qf  tha  r^maip^M^mao  iKa» 
aot  thereby  divested;  V«t  that  (h«  coffu«M»h 
veallh  took  only^  by  iiirtae  of  ike  Qon0i»caltf>n, 
■ttcb  an  estate  aa  the  absentee  Mk  ia  the.  pjre^ 
piiaes.  Also  held^  that  the  teaai>t  mi  possecwoa 
af  the  preoiisee  under  a  defeotive  titl^  fvQi«  the 
^fO«amou  wealth,  after  t.he  ecKpimtioa  of  ihi#  estate^ 
wa9  entitled  to  the  value  el  hia  iwnrove«aeota> 
Boarland  v.  Dcon^  4  Mason's  C.  Q.  R.  174. 

7.  Coutingeat  reeoaindera  and  ejteomtovy  de^ 
vi»e#»  aie  tranti»iss>ble  to  the  heira  of  the  pai^y 
l»  whom  they  are  Umi4ed>  if  ll#  ohanoe  to  die 
helore  ttiie  contingeficy  haupen.  fwiitzr^s  ifisr 
me  V.  Cwy,  7  Ciaaoh,  45&j  «  Qoiid.  R^p.  li^J^. 

9.  la  suoh  case)  however^,  the  e^Lecator^F  de^ 
viee  does  not  vest  absoh^tely  in  the  first  he^r.  so 
as,  upon  his  death,  to  carry' it  to  his  heir  at  PV 
ef  the  first  devisee ;  bu(  it  dievoilvea  fiom  hm  to 
heir>  and  vests  absol^ielv  in  him.  only,,  who  ean 
make  hiiaself  heir  to  the  ^9t  doYViee  at  the. 
lime  when  the  contingency  hap||eae,  and  the 
executory  devise  falls  into  possession,    ^ii. 

^.  This  rule  ia  adopted  in  analogy  to  thai  ruike 
oi  descent,  which  requirea  that  a  person  whia 
^ima  a  ^  9inipl%  hy  descent,  frongi  one  who 
vae  first  purchaser  o|  this  roverskiKaj  or  ren^odec 
expecEant,  on  a  freehold  estate;  should  make 
himself  heir  of  such  purchaser  at  the  time  when 
that  reversion  or  ren^aiodec  Ihlla  ioto  possession. 
Ibid, 

10.  Nor  4t9ea  ik  vary  tb#  legal  result,  that  the 

Eiraoa  to  wk#ai  the  preceding  eatote  ia  devised, 
^ppens  to  be  the  hsuof  the  execulorv  devisee: 
for,  althoMigh,  on  tba  daaith  of  the  iatterj  iAub 
exeeuiory  devise  davoWea  upon  himi,  yet  il  is 
•ol  merged  in  this  preceding  estate,  bat  expects 
the  regular  happening  of  the  contingeaey,  and 
then  vests  absolute^  ia  the  then  heir  of  the 
eAoou^ry  devisee.    IM; 
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CONTINUANCE  OF  A  CAUSE. 

1.  A^ec  the  supreaae  ooart  baa  decided  on  Uie 
queetioa  of  value,  or  sum  in  controversy^  on  a 
Question  whether  the  court  had  jurisdiction  of 
uie  case  on  that  groun<l ',  a  continuance  will  not 
be  granted,  to.  aw>rd  tha  party  affected  by  the 
decision  aa  oppoiit unity  to  procure  further  evi- 
dence of  value.  The  Unilid  Staler  v.  Thfi  Brig 
Union^  4  Cmnch,  ZX^\  2  Cood  Rep.  91. 

2.  The  supreme  court  will  not  compel  a  cause 
to  be  heard,  unless  the  citation  be  served  thirty 
days  before  the  first  day  of  the  term.  Welsh  v. 
J^tandeville,  &  Crauch,  ZZl :  2  Cood.  Rep.  269. 

3.  In  a  case  depending  oetween  the  states  of 
Itbode  Island  and  llibssachu setts,  the  senior 
coanse]  appointe<]  to  argue  the  cause  for  the 
state  of  Riiode  Island,  by  the  legislature,  waa 

Fireiented,  by  unexpected  and  severe  illness, 
rom  attending  the  court:  the  supreme  court, 
on  the  application  of  the  attoraey-general  of  the 
Biate  of  Riiode  Island,  ordered  a  continuance  for 
tbe  term.  The  State  of  Rhode  bUmd  v.  TheStaU 
t(f  kbtBochutetU^  H  Peters.  226. 

^  The  defendant  moved  to  postpone  the  trial 


qI  hie  eaaas  en  an  affidavit  oi  the  absence  of  a 
material  witness,  who  lived  more  than  one  hni^ 
dred  miles  off,  who  had  been  sick  soofie  time 
age,  hi»t.  had  piemised  t»  attend  on  the  trial 
Tne  oirenit  court  said :  It  la  not  a  snfficienl  rea 
son  for  forcing  the  cause  oa  6^  trial,  that  the  act 
of  coBgresaauthoiij^  the  depeailion  to  be  taken. 
Courts  of  justice  are  always  desiroiaa  to  attain 
viva  voffe  evidence,  when  pmctieable.  The  tesp 
timon]^  may  be  of  such  a  nature,  as  not  to  admit 
of  aU  its  f^oe  being  reduced  to.  the  form  of  a 
depositiea.  The  coiut  cannot  lay  down  a  gene- 
ral rake  for  the  eomiaaance  of  causes;  but  it 
must  take  care,  under  the  ciicumatanees  of  each 
case,  that  injustioe  m  not  done,  either  by  pre- 
cipitate triab)  or  wanton  dehys.  Ia  this  case 
th!ere  apjpears  a  fair  g^round  for  a  postponement. 
Sffmmfv  Ims^  v.  hrvtn^,  C.  C.  of  Pennaylvaaia. 
«  DaU^  984. 

5.  in  altapplicationa  for  iSe  pc»tpoaement  of 
the  trial  of  a  cause,  the  co^trt  will  be  governed 
by  a  sound  discretion,  in  order  to.  prevent,  on  the 
one  haad^  aa  unnecessary  proceastination.  and, 
on  the  other,  to  avoid  aa  uijurioua  precipitation 
of  the  trial.  Where  the  counseJ  engaged  to  argue 
the  cause  had  died,  the  court,  under  the  circum- 
stMces  of  ihe  case,  ordered  a  continuance.  Hun^ 
Ur  V.  Fak^m^9  Dievvii^,  3  Pall.  30$,  306. 

ik  The  continuance  of  a  cause,  hy  consent,  or 
by  order  of  the  conn,  while  it  is  under  a  rule  for 
trial  or  aee  pros.,  does  not  discharge  the  rule ; 
aAd  such  a  rule  continues  until  it  is  expressly 
dischajged.  The  King  of  Spain  v.  Oltvrr,  Peters'' 
€.  C.  IL  217. 

7.  If  a  cause  be  continued  from  time  to  time,^ 
by  conseali  it  is  the  duty  ef  the  parties  to  he 
ready  for  trial  at  any  subsequent  time;  and 
notice  of  an  imentioa  to  try  the  cause  is  not  ne- 
cessary from  either  party.     Ibid, 

%.  When  a  party  knows  that  his  witness  is 
about  to  ts^ve  the  country,  he  may,  and  such  ia 
his  duty,  take  his  deposition ;  if  he  has  failed  so 
to  de^  and  h^  knows  to  what  pkee  the  witnesa 
has  gone,  he  ought  to  obtain  a  commission  withr 
out  lose  of  time^  and  endeavour  to  have  it  exe- 
cuted. If  he  has  been  negligent,  he  has  no  right 
to  ask  for  a  continuance.    Ibid* 

9.  Where  a  defendant,  in  a  suit  at  common 
law,  has  fited  a  bill  in  equity  against  the  plain- 
tiff, calling  for  a  discovery  and  account,  in  rela- 
tion to  the  matters  in  controversy,  and  tne  plain- 
tiff having  refused  to  answer,  an  attachment 
had  issued  against  him;  the  court  allowed  a 
continuance  of  the  cause  at  common  law,  and 
declared  they  should  be  disposed  to  hear  favour- 
ably every  future  application  to  postpone  a  trial, 
until  the  plaintiff  should  file  a  satisfactory  answer 
to  the  bill  in  equity.  Burst  v.  Hurst^  3  Dall.  $12. 

10.  The  court  continued  the  cause  on  the  ap- 
plication of  the  defendant,  a  witness  being  absent 
in  New  Jersey,  on  the  ground  that  a  state  magis- 
trate cannot  issue  process  for  the  defendant's 
witnesa  into  another  state.  The  United  StcUes  v 
Little,  2  Wash.  C.  C.  R.  159. 

11.  The  court  continued  the  cause,  upon  ap- 
plication of  the  defendant,  he  being  an  adminis- 
trator, and  having,  a  few  days  before,  discovered^ 
among  the  papers,  material  testimony.    Hour* 


49^ 


CONTRABAND. 


Contraband. 


^ihee  v.  Girard^  Administrator^  2  Wash.  C.  C.  R. 
164. 

12.  After  notice  of  trial,  the  defendant  cannot 
move  to  put  off  the  trial,  until  the  costs  of  a  for- 
mer ejectment  be  paid,  without  notice  that  such 
a  motion  would  be  made;  nor  can  it  prevail 
under  any  circumstances,  if  the  costs  be  demand- 
ed on  an  ejectment  which  had  been  decided  in 
the  state  court.  Deu  v.  Bacon  and  Sharpey  4 
Wash.  C.  C.  R.  578. 

13.  If  a  party  has  not  been  diligent  in  his 
efforts  to  execute  a  commission,  a  continuance 
will  not  be  allowed.  King  of  Spain  v.  Olivery 
Peters'C.  C.  R.  217. 

14.  Where  a  rule  had  been  obtained  for  trial 
or  non  pros.,  the  court  will  not  grant  a  further 
continuance  of  the  cause,  on  the  application  of 
the  plaintiff,  unless  he  show  some  precise,  legal, 
or  strong  equitable  ground :  it  is  not  sufficient  to 
allege  that  the  attorney  in  fact  or  law,  from  at- 
tention to  other  business,  could  not  be  prepared. 
Hammond* s  Lessee  v.  Hawsy  Wallace's  C.  C.  R.  1. 

15.  Motion  by  defendants  to  continue.  It 
appeared  that  a  similar  motion  had  been,  before, 
four  times  made,  without  success.  The  affida- 
vit stated  J 10  precise  evidence  expected  in  con- 
sequence of  their  commission  to  the  Spanish 
Main;  but,  generally,  that  they  expected  to 
obtain  material  evidence  under  it ;  this  had  been 
before  sworn  to.  By  the  court : — This  appears 
to  be  a  fishing  commission,  as  it  has  been  called 
elsewhere ;  and  there  is  no  other  reasonable  way 
to  account  for  the  commission  not  having  been 
executed,  but  by  supposing  that  the  expected 
evidence  could  not  be  discovered:  were  the 
court  to  continue  a  fifth  time,  it  would  amount 
almost  to  a  denial  of  justice :  the  cause  must 
come  on.  Blagg  v.  Tke  Phanix  Ins.  Co,y  3  Wash. 
C.  C.  R.  5. 

16.  Where  a  motion  is  made  for  the  continu- 
ance of  a  cause,  on  an  affidavit  stating  the  ab- 
sence of  a  material  witness,  counter  affidavits 
may  be  receivad;  they  should  not,  however, 
deny  the  materiality  of'^the  evidence,  but  may 
state  any  circumstances  that  render  it  improba- 
ble or  impossible  that  testimony  can  be  procured 
within  a  reasonable  time.  AnonymouSj  3  Day, 
308. 

17.  Where  a  witness,  in  a  public  prosecution, 
having  been  duly  summoned  and  his  fees  ten- 
dered, refuses  to  attend,  the  prosecutor  cannot 
have  the  trial  postponed  to  afford  time  for  an 
attachment,  unless  be  will  make  affidavit  that 
he  thinks  he  cannot  safely  try  the  cause  without 
the  attendance  of  the  witness.  The  United  States 
v.Frinkj  4  Day,  471. 

18.  Although  the  party  has  been  dilatory  in 
taking  out  his  commission,  yet  if  any  objection 
on  that  score  has  been  waived,  and  the  execu- 
tion and  return  of  the  commission  has  been  pre- 
vented by  the  acts  or  omissions  of  the  other 
party,  or  his  commissioner,  the  trial  may  be 
postponed.  The  United  States  v.  DuanSy  Wallace, 
C  C.  R.  5. 

19.  A  partv  charged  with  a  crime  may,  before 
indictment  found,  have  compulsory  process  for 
his  witnesses ;  but  an  omission  to  exercise  this 
privilege  is  not  such  an  act  of  negligence  as  will 


deprive  him  of  his  right  to  a  continuance,  thoosli 
it  will  authorize  the  court  to  impose  reasonable 
terms  in  gmnting  a  postponement.  The  Unitei 
States  V.  Moore.  Wallace,  23. 

20.  Where  the  inability  of  the  plaintiff  to  try 
the  cause  has  been  produced  by  an  innocent 
mistake  or  act  of  the  defendant,  the  court  will 
grant  a  continuance,  notwithstanding  a  rule  to 
try,  or  non  pros.,  haa  been  obtained.  Eekeveria 
V.  Nairae^  Wallace,  29. 

21.  It  IS  not  a  sufficient  mund  for  the  post- 
ponement of  a  trial,  that  the  defendant  swears 
when  the  cause  is  called,  that  he  had  been  in- 
formed of  a  person  who  could  be  a  material  wit- 
ness for  him ;  although  he  afterwards,  by  a  sup* 
plemental  affidavit,  but  without  any  further  in- 
formation swears  positively  thai  the  witness  is 
material.  Hdlinpworth  v.  Duaney  AVallace'sC. 
C.  R.  5. 

22.  Absence  of  the  princii)al  counsel,  he  beinff 
sick,  is  good  ground  for  continuance.  Lessee  of 
Shults  V.  3Ioorey  1  M'Lean's  C.  C.  R.  334. 

23.  When  a  party  moves  for  a  continuance,  on 
the  ground  of  absent  witnesses,  and  states  what 
he  expects  to  prove  by  such  witnesses,  if  the 
facts  stated  could  not  be  admissible  in  evidence, 
the  motion  must  be  overruled.  Warburtonand 
King  T.  Allen  and  LiUle,  1  M'Lean's  C.  C.  R.  460 


CONTRABAND. 

1.  Provisions  destined  for  the  ordinary  us^  ot 
life  in  the  enemy's  country  are  not  in  general 
contraband :  but  if  they  are  distrained  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of 
military  or  naval  equipment,  they  are  deemed 
contraband.  The  Commerceriy  1  Wheat.  382;  3 
Cond.  Rep.  604. 

2.  Provisions,  the  growth  of  the  neutral  ex- 
porting country,  are  not  contraband  :  but  if  thej 
be  the  cfrowth  of  the  enemy's  country,  and  more 
especially  of  the  property  of  his  subjects,  aod 
destined  for  enemy's  use,  there  is  no  such  ex- 
emption.   Ibid. 

3.  Goods  destined  for  the  use  of  a  nentral 
country  can  flever  be  deemed  contraband,  what- 
ever may  be  their  character,  or  however  well 
adapted  to  warlike  purposes.  But  if  such  goods 
are  destined  for  the  direct  and  avowed  use  of  the 
enemy's  army  or  navy,  they  have  the  taint  of 
contraband  in  its  most  offensive  character,  and 
the  mere  interposition  of  a  voyage  to  a  nentnil 
port,  would  not  protect  them  from  forfeitnre. 
Ibid. 

4.  By  the  modem  law  of  nations,  provisions 
are  not,  in  general,  deemed  contraband ;  but  they 
may  become  so,  although  the  property  of  a  neo- 
traf,  on  account  of  the  particular  situation  of  the 
war,  or  on  account  of  their  particular  destination. 
Ibid. 

5.  Provisions,  when  destined  to  a  port  of  naval 
equipment  of  an  enemy,  and  a  fortiori,  when 
destined  for  the  supply  of  his  army,  become  con- 
traband, and  subject  the  vessel  and  cargo  to  con- 
fiscation by  the  other  belligerent ;  more  emd- 
ally,  if  the  country  of  the  captured  vessel  be  at 
war  with  that  to  which  the  vessel  carryiiig  then 


CONTRACTS. 


433 


Construction  of  Contracts. 


is  destined.  Maissonnaire  v.  Keaiingf  2  Gallis.  C. 
C.R.325. 

6.  The  ship  insured,  when  seized,  had  not  un- 
loaded all  her  outward  cargo,  bat  was  still  in  the 
progress  of  the  outward  voyage  originally  desig- 
nated by  the  owners ;  she  sailed  on  that  voyage 
from  Providence,  R.  I.,  with  contraband  articles 
on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  owners  of  the  ship,  with  a  false 
destination  and  false  papers,  which  yet  accom- 
nanied  the  vessel ;  the  contraband  articles  had 
Deen  landed  before  the  policy,  which  was  a 
policy  on  time,  designating  no  particular  voyage, 
Aad  attached;  the  underwriters,  though  taking 
no  risks  within  the  eiception,  were  not  ignorant 
of  the  nature  and  objects  of  the  voyage ;  and 
the  alleged  cause  of  the  seiznre  and  detention 
was  the  trade  in  articles  contraband  of  war,  by 
the  landing  of  the  powder  and  muskets,  which 
formed  a  part  of  the  outward  cargo.    By  the 
principles  of  the  law  of  nations,  there  existed, 
□nder  these  circumstances,  a  right  to  seize  ana 
detain  the  ship  and  her  remaining  cargo,  and  to 
subject  them  to  adjudication  for  a  supposed  for- 
feiture, notwithstanding  the  prior  deposit  of  the 
contraband  goods ;  there  was  a  legal  and  justi- 
fiable cause  of  seizure.  Carrington  v.  MercnanVs 
Ins.  Comp.y  8  Peters,  495.    . 

7.  According  to  the  modem  law  of  nations, 
for  there  has  Seen  some  relaxation  in  practice 
from  the  strictness  of  the  ancient  rules,  the  car- 
riage of  contraband  goods  to  the  enemy  subjects 
them,  if  captured  in  delicto,  to  the  penalty  of 
confiscation ',  but  the  vessel  and  the  remaining 
cargo,  if  they  do  not  belong  to  the  owner  of  the 
contraband  goods,  are  not  subject  to  the  same 
penalty.  The  penalty  is  applied  to  the  latter  only, 
when  there  has  been  some  actual  co-operation 
on  their  part,  in  a  meditated  fraud  upon  the  bel- 
ligerents, by  covering  up  the  voyage  under  false 
papers  and  with  a  false  destination.    This  is  the 
general  doctrine  when  the  capture  is  made  in 
transitu,  while  the  contraband  goods  are  yet  on 
board.    But  when  the  contraband  goods  have 
been  deposited  at  the  port  of  destination^  and 
the  subsequent  voyage  has  thus  been  discon- 
nected with  the  noxious  articles,  it  has  not  been 
usual  to  apply  the  penalty  to  the  ship  or  cargo 
upon  the  leturn  voyage,  although  the  latter  may 
be  the  proceeds  of  the  contraband.    And  the 
same  rule  would  seem,  by  analocy,  to  apply  to 
cases  where  the  contraband  articles  have  been 
deposited  at  an  intermediate  port  on  the  outward 
voyage,  and  before  it  had  terminated,  although 
there  is  not  any  authority  directly  in  point.    But 
in  the  highest  prize  courts  of  England,  while  the 
distinction  between  the  outward  and  nomeward 
voyage  is  admitted  to  govern,  yet  it  is  established 
that  it  exists  only  in  favour  of  neutrals  who  con- 
duct themselves  with  fairness  and  good  faith  in 
the  arrangement  of  the  voyage.   If,  with  a  view 
to  practise  a  fraud  upon  toe  belligerent,  and  to 
escape  from  his  acknowledged  right  of  capture 
and  detention,  the  voyage  is  disguised,  and  the 
vessel  sails  under  false  papers  and  with  a  false 
destinatioHi  the  mere  deposit  of  the  contraband 
in  the  coarse  of  the  voyage  is  not  allowed  to 
Vol..  I. 


purse  away  the  guilt  of  the  fraudulent  conduct 
of  the  neutral.    Jbid, 

8.  Wheti  there  has  been  a  bona  fide  seizure 
and  detention  for  and  on  account  of  illicit  or  con* 
traband  trade,  and  by  a  clause  in  the  policy  of 
insurance  it  was  agreed  that "  the  assurers  should 
not  be  liable  for  any  charge,  damage  or  loss, 
which  may  arise  in  consequence  of  seizure  or 
detention  for  or  on  account  of  illicit  trade,  or 
trade  in  articles  contraband  of  war;''  a  sentence 
of  condemnation  or  accjuittal,  or  other  regular 
proceeding  to  adjudication,  is  not  necessary  to 
discharge  the  underwriters.  If  the  seizure  or 
detention  be  lawfully  made  for  or  on  account  of 
illicit  or  contraband  trade,  all  charges,  damages 
and  losses  consequent  thereon,  are  within  the 
scope  of  the  exception.  They  are  properly  at- 
tributable to  such  seizure  and  detention  as  the 
primary  cause,  and  relate  back  thereto.  If  the 
underwriters  be  discharged  from  the  primary 
hostile  act,  they  are  discharged  from  the  conse- 
quences of  it.    Ibid, 


CONTRACTS. 

1.  It  is  a  principle  recognised  and  acted  upo: 
as  a  cardinal  rule  by  all  courts  of  justice,  in  th 
construction  of  contracts,  that  the  intention  o^ 
the  parties  is  to  be  inquired  into,  and,  if  not  fc 
bidcfen  by  law,  is  to  be  effectuated.    Bradley  v. 
The  Washington,  Alexandria  and    Georgetown 
Steam  Packet  Companyy  13  Peters,  97. 

2.  The  general  principle  in  relation  to  con- 
tracts made  at  one  place,  to  be  executed  at  an- 
other, is  well  settlea.  They  are  to  be  governed 
In'  the  laws  of  the  place  of  performance ;  and 
if  the  interest  allowed  by  the  laws  of  the  place 
of  performance  be  greater  than  that  permitted 
at  the  place  of  contract,  the  parties  may  stipu- 
late for  the  higher  interest,  without  incurring  the 
penalties  of  usury.  Andrews  v.  Pond  et  a/.,  13 
Felers,  65. 

3.  Where  a  contract  has  been  made  without 
reference  to  the  laws  of  the  state  where  it  was 
made,  or  to  the  laws  of  the  place  of  perform- 
ance, and  a  rate  of  interest  was  reserved,  forbid- 
den by  the  laws  of  the  place  where  the  contract 
was  made,  which  was  concealed  under  the  name 
of  exchange,  in  order  to  evade  the  law  against 
usury;  the  question  is  not,  which  is  to  govern  in 
executing  the  contract :  unquestionably,  it  must 
be  the  law  of  the  state  where  the  agreement 
was  entered  into,  and  the  instrument  taken  to 
secure  its  performance.  A  contract  of  this  kind 
cannot  stand  on  the  same  principles  with  a  bona 
fide  agreement  made  in  one  place  to  be  executed 
in  another.  In  the  last-mentioned  cases,  the 
agreements  were  permitted  by  the  lex  loci  con- 
tractus; and  will  even  be  enforced  there,  if  the 
party  is  found  within  its  jurisdiction.  But  the 
same  rule  cannot  be  applied  to  cases  forbidden 
by  its  laws,  and  designed  to  evade  them.  In 
such  cases,  the  legal  consecjuences  of  such  an 
an  agreement  must  be  decided  by  the  laws  of 
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the  place  where  the  contract  was  made.    If  void 
there,  it  is  void  everywhere.    Jbid. 

4.  It  has  been  frequently  held,  that  the  device 
of  covering  property  as  neutral,  when  in  truth  it 
was  belligerent,  is  not  contrary  to  the  laws  of 
war  or  of  nations.  Contracts  made  with  under- 
writers in  relation  to  property  thus  covered,  have 
always  been  enforced  in  the  courts  of  a  neutral 
country,  where  the  true  character  of  the  pro- 
perty, and  the  means  taken  to  protect  it  from 
capture,  have  been  fairly  represented  to  the  in- 
surers. The  same  doctrine  has  always  been 
held  where  false  papers  have  been  used  to  cover 
the  property,  provided  the  underwriter  knew,  or 
was  bound  to  know,  that  such  stratagems  were 
always  resorted  to  by  the  persons  engaged  in 
that  trade.  If  such  means  may  be  used  to  pre- 
vent capture,  there  can  be  no  good  reason  for 
condemning  with  more  severity  the  continuation 
of  the  same  disseise  after  capture,  in  order  to 
prevent  the  condemnation  of  tne  property,  or  to 
procure  compensation  for  it,  when  it  has  been 
lost  by  reason  of  the  capture.  Courts  of  the 
capturing  nation  would  never  enforce  contracts 
of  that  description ;  but  they  have  always  been 
regarded  as  fawful  in  the  courts  of  a  neutral 
country.  De  Valengin^s  Administrators  v.  Duffy, 
14  Peters,  282. 

5.  The  Bank  of  the  Metropolis  contracted  to 
deliver  a  title  in  fee  simple  to  Guttschlick,  of  a 
lot  of  ground ;  and  at  the  time  of  the  contract, 
they  held  the  lot  by  virtue  of  a  sale  made  under 
a  deed  of  trust,  at  which  sale  they  became  the 
purchasers  of  the  property.  The  same  lot  had, 
by  a  deed  of  tru.'it  executed  by  the  same  person, 
been  previously  conveyed  to  another  person,  to 
indemnify  an  endorser  of  his  notes  ]  and  it  was 
by  the  trustee  afterwards,  and  after  the  contract 
with  Guttschlick,  sold  and  purchased  by  another. 
Heldj  That  at  the  time  ot  the  contract  of  the 
bank,  they  had  not  a  fee  simple  in  the  lot  which 
could  be  conveyed  to  Guttschlick.  Tke  Bank 
of  the  Metropolis  v.  Giiitschlickj  14  Peters,  19. 

6.  The  United  States  instituted  an  action  of 
debt  agaiii.<<t  the  defendant,  William  Linn,  and 
his  sureties,  to  recover  a  sum  of  money  in  the 
hands  of  Linn,  he  having  been  appointed  a  re- 
ceiver of  public  moneys  at  the  land  office  of  the 
district  of  Vandalia,  on  the  12th  of  February, 
1S35.  The  first  count  in  the  declaration  stated 
that  the  defendants  had  executed,  on  the  1st  of 
Au^st,  1836,  a  "  writing  obligatory,  sealed  with 
their  seals,''  to  the  United  States,  m  the  sum  of 
one  hundred  thousand  dollars,  for  the  faithful 
performance  of  the  duties  of  his  office  by  Linn : 
and  that  certain  sums  of  money  had  been  paia 
into  the  hands  of  Linn,  as  receiver,  which  he 
had  failed  to  account  for  and  pay  over  to  the 
United  States.  The  second  count  stated  the 
execution  of  <<  an  instrument  of  writing"  to  the 
United  States  by  the  defendants,  signed  by  them, 
by  which  they  promised  to  pay  one  hundrea 
thousand  dollars  to  the  United  States,  which  was 
to  be  void  and  of  no  effect  in  case  Linn  faithfully 
executed  the  duties  of  the  office  of  receiver  of 
public  moneys ;  and  alleging  that  Linn  had  re- 
ceived a  large  sum  of  public  money  belonging 
io  the  United  States,  which  he  had  failed  to  pay 


over  or  account  for  to  the  United  States.  Tht 
judges  of  the  circuit  court  of  Illinois  were  di- 
vided in  opinion,  and  the  division  was  certified 
to  the  supreme  court,  upon  two  questions:  1. 
Whether  the  obligation  of  the  defendants,  being 
without  seal,  is  a  bond  within  the  act  of  congress. 
2.  Whether  Huch  an  instrument  is  good  at  com- 
mon law.  Held,  1.  That  the  obligation,  being 
without  seal,  is  not  a  bond  within  the  actofoun- 
gross.  2.  That  such  an  instrument  is  good  at 
common  law.  The  United  States  v.  Itnn,  15 
Peters,  290. 

7.  If  the  contract  signed  by  the  defendants 
was  entered  into  for  a  lawful  purpose,  not  prohi- 
bited by  law,  and  is  founded  on  a  sufficient  con- 
sideration, it  is  a  valid  contract  at  common  law. 
Rid, 

8.  From  the  decision  of  this  court  in  the  case 
of  The  United  States  v.Tingey,  it  follows  that  e 
voluntary  contract,  or  security,  taken  by  the 
United  States  for  a  lawful  purpose,  and  npon  a 
good  consideration,  althou^n  not  prescribed  by 
any  law,  is  not  entirely  void.    Ibid. 

9.  Linn  had  been  appointed  receiver  of  public 
moneys  before  the  execution  of  the  instrument 
declared  upon,  and  was  entitled  to  the  emolu- 
ments of  the  office.  This  was  a  sufficient  con- 
sideration appearing  on  the  face  of  the  instra- 
ment  to  support  the  promise.  A  benefit  to  the 
promissors,  or  a  damage  to  the  promissee,  con- 
stitutes a  good  consideration.  A  consideration 
to  the  principal  was  sufficient  to  bind  the  snie- 
ties.    Ibid, 

10.  The  mere  appointment  of  Linn  as  receiver 
of  public  moneys  was  not  the  consideration  of 
the  contract;  but  the  emoluments  and  benefits 
resulting  from  the  appointment,  formed  the  con- 
sideration. It  w*as  a  continuing  considetalion, 
running  with  his  continuance  in  office,  and  exist- 
ed in  full  force  at  the  time  the  instrument  was 
signed.    Ihid, 

11.  The  act  of  congress  under  which  this  in- 
strument was  taken,  directs  that  a  receiver  of 
public  moneys  shall,  before  he  enters  on  the  du- 
ties of  his  office,  give  bond,  with  approved  seen- 
rities,  for  the  faithful  discharge  of  tne  duties  of 
his  trust.  This  statute  does  not  profess  to  gin 
the  nrecise  form  of  the  bond.  It  is  only  a  gene- 
ral direction  to  give  a  bond  for  the  faithful  dis> 
charge  of  the  trust.  There  were  no  negative 
wonis  in  the  act,  nor  anything,  by  implication  ot 
otherwise,  to  make  void  a  security  taken  in  any 
other  form ;  nor  is  there  anything  in  reason  or 
sound  principle  that  should  lead  to  such  a  con- 
clusion.   Ihid, 

12.  The  actual  difference  between  an  instra- 
ment  under  seal,  and  one  not  under  seal,  is,  that 
in  the  one  case  the  seal  imparts  a  consideratioo. 
and  in  the  other  it  must  be  proved .  There  ooebt 
to  be  some  very  strong  grounds  to  authorize  a 
court  to  declare  a  contract  absolutely  void,  «h|<^ 
has  been  voluntarily  made,  upon  a  good  consiii- 
eration,  and  delivered  to  the  party  for  vhfiM 
benefit  it  was  intended.    Ibid. 

13.  It  is  a  ^neral  principle,  if  one  havekso*- 
ledge  of  particular  facts^  upon  which  he  iolffl^ 
to  rely  to  exempt  him  from  a  pecuniary  oWfa- 
tion  about  to  be  contracted  withanotheri  of  ww 
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htts  the  other  is  ignorant,  and  can  only  learn 
from  him,  or  from  docaraents  in  his  keeping, 
that  the  fact  of  his  knowledge  raises  the  obliga- 
tion to  tell  it.  The  United  Sates  y.  The  Bank  of 
tke  Metropolis,  15  Peters,  377. 

14.  Looisiana.    The  defendants  in  error,  mer- 
rhaots  in  New  York,  agreed  with  the  plaintiffs 
in  error.  H.  &  G.,  merchants  in  New  Orleans, 
that  encfomed  notes  shonld  be  given  by  H.  &  6. 
for  a  certain  sam,  being  the  amount  due  by  H. 
&  6.  to  B.  &  Co.,  and  other  notes  or  drafts  of  H. 
&  G.,  payable  in  New  York ;  which  endorsed 
notes  were  to  be  deposited  in  the  hands  of  L., 
to  be  delivered  Co  B.  &  Co.,  on  their  performing 
their  agreement  with  H.  &  6. ;  part  of  which 
was  to  lake  up  certain  drafts  and  notes  ffiven  by 
H.  &  G.,  and  pa^'able  in  New  York.    The  notes, 
endorsed  according  to  the  agreement,  were  drawn 
and  delivered  to  L.    B.  &  Cb.  performed  all  their 
contract,  excepting  the  payment  of  a  draft  for 
two  thousand  dollars,  and  a  note  for  one  thou- 
sand five  hundred  and  sixty-eight  dollars  and 
seventy-four  cents,  which,  from  inability,  they 
did  not  pay;  and  the  same  were  returned  to 
New  Orleans,  and  were  there  paid,  with  da- 
mages and  interest,  by  H.  &  G.,  at  great  loss  and 
inconvenience.    The  notes  deposited  with  L. 
amounted  to  upwards  of  seven  thousand  dollars, 
beyond  the  draft  for  two  thousand  dollars,  ana 
(he  note  for  one  thousand  five  hundred  and  sixty- 
eight  dollars  and  seventy-fonr  cents,    fi.  &  C!o. 
filed  a  petition,  according  to  the  Louisiana  prac- 
tice, praying  for  a  decree  by  which  the  endorsed 
Dotfs  in  the  hands  of  L.  should  be  delivered  to 
them,  e(]ual  to  the  balance  due  to  them.    The 
district  judge  ^ve  a  decree  in  favour  of  B.  & 
Co.,  in  conformity  with  the  petition.    Held,  That 
the  decree  was  erroneous ;  and  the  court  reversed 
the  same,  and  ordered  the  case  to  be  remanded, 
and  the  petition  to  be  dismissed  with  costs,  by 
the  circuit  court  of  Louisiana.    Hyde  ^  Gleises 
V.  Booraem  ^  Co,,  16  Peters,  169. 

15.  The  contract  between  B.  Sl  Co.,  and  H. 
&  G.,  waa  what  the  French  law,  the  basis  of 
that  of  Louisiana,  calls  a  commutative  contract, 
inwolving  mutual  and  reciprocal  obligations; 
where  the  acts  to  be  done  on  one  side  form  the 
consideration  for  those  to  be  done  on  the  other. 
Jbtd. 

16.  Upon  principles  of  general  justice,  if  the 
acts  are  to  be  done  at  the  same  time,  neither 
party  to  saeh  a  contract  could  claim  a  fulfilment 
thereof,  anieas  he  had  first  performed,. or  was 
ready  to  perform,  all  the  acts  required  on  his  own 
part.     Ihid. 

17.  When  the  entire  fulfilment  of  the  contract 
is  contemplated  as  the  basis  of  the  arrangement, 
the  contract,  under  the  laws  of  Louisiana,  is 
treatetl  aa  indivisible;  and  neither  party  can 
compel  tke  other  to  a  specific  performance,  un- 
\es»  he  complies  with  it  in  toto.     Ibid. 

18.  If  the  csontract  contained  in  a  deed  has  been 
varied  or  substituted  by  the  subsequent  acts  or 
agreements  of  the  parties,  thereby  giving  rise  to 
Dew  relations  between  them,  the  remedies  ori- 
ginally arising  out  of  the  deed  may  be  varied  in 
conformity  with  them.    An  action  on  the  deed 


would  not  be  insisted  upon,  or  permitted,  because 
the  rights  and  obligations  of  the  parties  to  the 
suit  would  depend  on  a  state  of  things  by  which 
the  deed  had  been  put  aside.  Fresh  v.  Gibson 
et  d.,  16  Peters,  327. 

19.  If  a  contract  or  order,  under  which  goods 
are  to  be  furnished,  does  not  specify  any  time  at 
which  they  are  to  be  delivered,  the  law  implies 
a  contract  that  they  should  be  delivered  within 
a  reasonable  time ;  and  no  evidence  will  be  ad- 
missible to  prove  a  specific  time  at  which  they 
were  to  be  delivered,  for  that  w^ould  be  to  con- 
tradict and  vary  the  legal  interpretation  of  the 
instrument.  Cocker  v.  Franidin  Hemp  and  Flax 
Manufacturing  Co.,  3  Sumner's  C.  C.  R.  530. 

20.  The  question  of  reasonable  time  is  deter- 
mined by  a  view  of  all  the  circumstances  of  the 
case ;  and  parol  evidence  of  the  conversations 
of  the  parties  may  be  admitted  to  show  the  cir- 
cumstances under  which  the  contract  was  made, 
and  what  the  parties  thought  was  a  reasonable 
time  for  performing  it.    Ibid. 

21.  Where,  by  the  contract,  the  vendor,  for 
failure  of  any  one  of  the  payments,  was  at  liberty 
to  return  the  monev  paid,  and  rescind  the  con- 
tract, it  can  only  oe  rescinded  in  that  mode* 
McKay  V.  Carrington,  1  McLean's  C.  C.  R.  54. 

22.  Where  a  contract  for  the  sale  of  land  is 
void,  or  cannot  be  enforced  by  reason  of  laches 
in  the  vendee,  on  the  death  of  the  vendor  the 
land  descends  to  his  heirs.    Ibid. 

23.  But  where  the  contract  is  in  force,  the 
land  descends  to  the  heirs  of  the  vendee,  and 
the  consideration  goes  to  the  executors  or  ad- 
ministrators of  the  vendor.    Ibid. 

24.  Mutuality  is  essential  to  the  validity  of  a 
contract.  Waltons  and  Payne's  Heirs  v.  Coulson, 
1  M'Lean's  C.  C.  R.  129. 

25.  A  parol  contract  in  Virginia,  in  1787,  for 
land  in  Kentucky,  where  the  consideration  was 
paid,  vniE  not  void  by  the  statute  of  frauds.  Cttr" 
rington^s  Heirs  v.  Brents  et  al,,  1  McLean's  C.  C. 
R.  176. 

26.  A  contract  under  seal,  where  the  parties 
bind  themselves  as  principals,  though  in  fact  a 
part  of  them  may  be  sureties,  they  are  estopped 
rrom  showing  it.  Bank  of  Mount  Pleasant  v. 
Sprigg,  1  McLean's  C.  C.  R.  183. 

27.  A  contract  to  convey  a  tract  of  land  so 
soon  as  a  suit  then  pending  for  the  title  shall  be 
decideil,  gives  to  the  party  that  agrees  to  convey, 
all  the  title  necessary  to  close  the  litigation  m 
all  the  forms  it  may  assume.  Watts  et  al.  v. 
Waddle  et  al.,  1  M'Lean's  C.  C.  R.  202. 

28.  A  state  law  that  relieves  a  debtor  frooL 
imprisonment,  does  not  impair  the  obligation  of 
the  contract.  Beers  et  al.v.Haughton  st  d.,  1 
McLean's  C.  C.  R.  232. 

29.  A  law  that  relieves  from  the  contract  can- 
not be  enforced  against  norv-residents  of  the  state. 
Ibid. 

30.  Where  the  vendee  has  refused  to  perform 
the  contract,  and  has  not  only  been  guilty  of 
fraud,  but  has  successfully  resisted  payment,  and 
the  vendor  has  taken  possession  of  the  land  sold, 
the  possession  of  which  was  not  given  to  the 
venoecj  he  cannot  recover  back  the  amount  paiJ^ 
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on  the  ground  that  the  vendor  has  rescinded  the 
contract.  Utterhack  v.  Binnsj  1  McLean's  C.  C.  R. 
243. 

31.  A  contract  made  in  fraud  of  the  law,  or 
against  public  policy,  is  void.  Piatt  y.  Oliver  et 
at.,  1  M'Lean's  C.  C.  R.  295. 

32.  Time  may  be  made  of  the  essence  of  the 
contract.  Longworth  y.  Taylor^  1  McLean's  C. 
C.  R.  395. 

33.  And  is  never  to  be  wholly  disregarded. 
At  law  it  is  always  essential.    Ibid. 

34.  A  contract  made  in  fraud  of  the  law,  which 

frows  out  of  an  immoral  act,  will  not  be  enforced. 
*iatt  V.  Oliver  et  d.^  2  M'Lean's  C.  C.  R.  267. 

35.  An  agreement  not  to  bid  against  each 
other  at  a  sale  on  execution,  Is  void,  as  against 
public  policy.    Ibid. 

36.  But  an  association  of  individuals,  to  buy 

$ublic  lands  at  a  public  sale,  is  not  unlawful. 
bid. 

37.  It  may  well  be  doubted  whether  such  sale 
stands  upon  the  same  footing  as  a  sale  upon  exe- 
cution.   Ibid. 

38.  The  agreement  was,  to  purchase  certain 
tracts  for  a  certain  company ;  not  that  the  indi- 
viduals composinfi;  the  nrm  should  not  bid  against 
each  other.    Ibia, 

39.  An  agent,  and  one  of  the  parties,  should 
not  avail  himself  of  the  illegal  contract.    Ibid. 

40.  The  public  sale  was  sanctioned  by  the 
government.    Ibid. 

41.  Where  A,  being  post-master,  gave  an  offi- 
cial bond  to  the  United  States,  and  subsequently 
employed  B  as  assistant,  and  the  receipts  from  the 
post-omce  were  deposited  in  their  joint  names, 
an  action  was  brought  against  A,  on  his  bond, 
and  judgement  recovered,  but  he  having  subse- 
quently become  bankrupt  the  present  action  was 
brought  against  A  and  B,  it  was  held,  that  the 
deposit  in  the  joint  names  of  A  and  B  did  not 
make  them  jointly  responsible :  that  there  was  no 
privity  of  contract  between  fi  and  the  United 
States;  and  that,  even  if  there  were,  the  former 
judgment  against  A  was  a  bar  to  the  present 
suit.  Trqfton  v.  United  States,  3  Story's  C.  C.  R. 
646. 

See  AoRiUEMSNT,  Antej  page  122. 


CONVEYANCES  IN  FRAUD  OF  CREDITORS. 

1 .  An  absolute  bill  of  sale  of  personalty,  by 
an  insolvent^  is  fraudulent  against  creditors,  un- 
less possession  of  the  property  assigned  or  trans- 
ferred accompanies  or  follows  the  deed.  The 
absence  of  such  possession  is  not  merely  evi- 
dence of  fraud,  but  is  a  circumstance,  per  se, 
which  makes  the  transaction  fraudulent.  Ha- 
milton Y.Russell,  1  Cranch,  309;  1  Cond.  Rep. 
318. 

2.  The  act  of  assembly  of  Virginia,  which 
governs  this  case,  appears,  as  far  as  respects 
fraudulent  conveyances,  to  be  intended  to  be 
co-extensive  with  the  acts  of  13  and  27  Eliza- 
beth ;  and  those  acts  are  considered  as  onl^  de- 
•iaratory  of  the  common  law.    The  decisions 


of  the  English  judges  therefore  apply  to  this 
case.    Ibid. 

3.  The  fact,  that  the  ffrantor  retains  TH^aenioo 
of  property  which  he  has  conveyed,  is  not  an 
evidence  of  fraud,  where  the  convej'ance,  from 
its  terms,  is  to  leave  the  possession  in  the  ven- 
dor. United  States  v.  Hooe  et  al.,  3  Cranch,  75 ;  1 
Cond.  Rep.  458. 

4.  A  deed  made  upon  an  adequate  and  valaa 
ble  consideration,  wnich  is  actually  paid,  and 
the  change  of  property  is  bona  fide,  or  snch  as 
it  purports  to  be,  cannot  be  considered  as  a  coo- 
veyance  to  defraud  creditors.  Wheatonv.Sor 
ton^s  Lessee,  4  Wheat.  603;  4  Cond.  Rep.  519. 

5.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another;  and  his  orivate  motives  in  giviag 
this  preference,  provided  the  preferred  creditor 
has  done  nothing  improper,  cannot  annul  this 
right.  But  any  unlawful  consideration,  moving 
from  the  preferred  creditor  to  induce  this  pre- 
ference, may  avoid  the  deed  which  gives  it 
Marbury  v.  brooks,  7  Wheat.  556 ;  5  Cond.  Rep^ 
344. 

6.  It  Is  not  necessary  to  the  validity  of  soch  a 
deed,  that  the  creditors,  for  whose  benefit  it  is 
made,  should  have  notice  of  the  execntion  of 
the  deed,  provided  they  afterwards  assent  to  the 
provisions  made  for  their  benefit.     Ibid. 

7.  A  debtor  has  a  right  to  prefer  one  creditoi 
in  payment ;  and  it  is  no  objection  to  the  validil) 
of  an  as.signroent  for  this  purpose,  that  it  was 
made  by  the  grantor  and  received  by  the  gnnte^ 
a  mere  trustee  to  execute  this  design ;  in  the 
hope  and  expectation,  and  with  a  view  of  pre- 
venting the  creditor  thus  preferred  from  insti- 
tuting a  prosecution  for  foiging  the  instruments 
on  which  the  debt  original^,  it  the  creditor  bad 
done  nothing  to  excite  that  hope;  and  the  assign- 
ment was  made  without  his  Knowledge  of  the 
motive  which  influenced  the  grantor,  or  iras  cot 
afterwards  assented  to  by  him  under  some  en- 
gagement, express  or  implied,  to  suppress  or  for- 
bear the  prosecution.  Brooks  v.  ifarbury,  H 
Wheat.  78 ;  6  Cond.  Rep.  223. 

8.  A  grant  or  assignment  of  goods  and  chattels 
is  valid  between  the  parties,  without  actual  de- 
livery: and  the  property  passes  immediatelr 
upon  tne  execution  of  the  deed.  But,  as  to  credit- 
ors, the  title  is  not  considered  as  perfec4,  unless 
possession  accompanies  and  follows  the  deed. 
Meeker  et  al.  v.  Wilson,  1  Gallis.  C.  C.  R.  419. 

9.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud,  bat  coo 
stitutes  in  itself  a  fraud,  which  renders  the  tiafis 
action,  as  to  creditora,  void.    Ibid. 

10.  The  statute  of  13  Eliz.,  ch.  5,  is  nowiollj 
settled  to  be  only  an  affirmance  of  the  commcK 
law.    Ibid. 

11.  The  rule  as  to  possession  is  not  applicable 
when  the  possession  of  the  grantor  is  coosisteci 
with  the  deed,  or  where  the  property  conveyed 
is,  at  the  time  of  the  conveyance,  abroad  and 
incapable  of  delivery.  In  the  latter  case  the 
title  is  complete,  provided  the  grantee  lakes  pos- 
session within  a  reasonable  time  after  the  pro- 
perty comes  within  his  reach.  If  he  does  cot 
the  same  inference  of  legal  fraud  arises  as  if  tb 
property  had  been  originally  capable  of  iauo*- 
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diate  delivery,  and  the  possession  had  remained 
unchanged.  Ibid.  See  also  Conrad  v.  Atlantic 
Ins.  Co..  1  Peters,  449. 

12.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  gross  negligence, 
sach  as  establishes  an  ori^nal  fraudulent  de- 
sign, the  assignment  is  void  in  toto.  It  is  void, 
ab  initio,  as  to  creditors,  injured  by  the  fraud, 
as  to  all  the  property  included  in  it.  But  if  the 
assignment  was  bona  fide,  mere  negligence,  as 
to  taking  possession  of  a  particular  part  of  the 
property  assigned,  would  not  take  away  the  title 
of  the  assignor  to  other  property,  as  to  which 
there  had  Seen  due  diligence.  The  question,  as 
to  the  validity  of  such  an  assignment,  reduces 
itself  to  a  question  of  good  faith,  valuable  consi- 
deration, and  reasonable  diligence.  D^Wolfv, 
Harris,  4  Mason's  C.  C.  R.  537. 

13.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  as- 
signment made  bona  fide;  and  no  subsequent 
attachment  or  subsequently  acquired  lien  will 
avoid  such  assignment.  Spring  et  al.  v.  S.  C. 
Insurance  Company  et  al.^  8  Wheat.  268 :  5  Cond. 
Bep.  434. 

14.  Such  an  assignment  made,  includes  choses 
in  action,  as  a  policy  of  insurance  ]  and  will  en- 
title the  assi^ee,  in  case  of  loss,  to  receive  from 
the  underwriters  the  amount  insured :  and  it  is 
not  necessary  that  such  an  assignment  should 
be  accompanied  by  an  actual  delivery  of  the 
policy.    Ibid. 

15.  Every  debtor  has  a  legal  right  to  assign 
property  for  the  security  of  debts  due  to  him ; 
ancf  so  far  from  such  act  being  reprehended  by 
Che  law,  it  is  justified  and  approved.  Pearpont  if 
Lord  V.  Grahamj  4  Wash.  C.  C.  R.  232. 

16.  In  general,  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  fraud ;  but  con- 
stitutes, in  itself,  a  fraud,  which  renders  the 
transaction,  as  to  creditors,  void.  1  Gallis.  C.  C. 
R.419. 

17.  Without  undertaking  to  suggest,  whether, 
in  any  case,  the  want  of  possession  of  the  thing 
sold,  constitutes,  pe"  se,  a  badge  of  fraud ;  or  is 
only,  prima  facie,  a  presumption  of  fraud ;  it  is 
sofficient  to  say,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session is  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parties.  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

18.  In  cases  where  the  sale  is  not  absolute, 
but  conditional,  the  want  of  possession,  if  con- 
sistent with  the  stipulations  ot  the  parties,  and, 
a  fortiori,  if  flowing  directly  from  them,  has  never 
been  held  to  be,  per  se,  a  badge  of  fraud.   Ibid. 

19.  If,  at  the  time  of  the  transfer,  the  pro- 
perty was  out  of  the  country,  possession  must 
be  taken  within  a  reasonable  time  after  its  re- 
torn,  or  the  grant  will  be  held  fraudulent.  Meeker 
Y.  Wilsofiy  1  Gallis.  C.  C.  R.  419. 

20.  Notice  to  a  judgment  creditor,  of  an  as- 
signment of  the  property  of  his  debtor,  where 
possession  had  not  been  taken  under  the  assign- 
ment, does  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.    Ibid. 
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21.  In  proceedings  to  set  aside  a  conve)'ance 
of  real  estate,  made  in  fraud  of  creditors,  it  i# 
not  necessar]^  to  make  a  mortgagee  of  the  estate 
a  party,  his  rights  under  the  mortgage  not  being 
brought  in  question.  Venable  et  d.  v.  The  Bani 
of  the  United  States,  2  Peters,  107. 

22.  A  conveyance  of  the  whole  of  his  property 
\}y  a  husband  to  trustees,  for  the  benefit  of  his 
wife  and  his  issue,  b  a  voluntary  conveyance; 
and  is  at  this  day  held  by  the  courts  of  England 
to  be  absolutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 
with  notice.  These  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time  is  rendered 
invalid  by  the  subsequent  act  of  the  party.  They 
do  not  maintain  that  the  character  of  the  trans- 
action is  changed  ]  but  that  testimony  afterwards 
furnished  may  prove  its  real  character.  The 
subsequent  sale  of  the  proper!}'  is  carried  back 
to  the  deed  of  settlement,  and  considered  as 
proving  that  deed  to  have  been  executed  with  a 
trauduTent  intent  to  deceive  a  subsequent  pur- 
chaser. Cathcart  et  d.  v.  Robinson,  5  Peters, 
264. 

23.  A  subseauent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able consideration,  was  presumptive  evidence 
of  fraud;  which  tnrew  on  those  claiming  under 
such  settlement  the  burden  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  the  twenty-seventh  of  Elizabeth  as  it  applies 
to  this  case.    Ibid. 

24.  Even  if  the  grantor  in  deeds  be  justly 
chargeable  with  fraud,  but  the  grantees  did  not 
participate  in  it;  and  when  they  received  their 
deeds  nad  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith ;  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises:  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitation.  Gregg  v.  The 
Lessee  ofSayre  und  Wife,  8  Peters.  244. 

25.  6..  the  executor  of  his  father,  who  had 
devised  nis  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  pur- 
chaser of  it ;  and  in  order  to  secure  the  portions 
of  the  other  devisees,  who  were  minors,  con- 
fessed a  judgment,  June  1,  1819,  on  a  promis- 
sory note,  in  favour  of  two  persons,  without  their 
knowledge,  in  a  sum  supposed  to  be  sufficient 
to  be  a  full  security  for  tne  amount  of  the  por* 
tions  of  the  minors.  The  judgment  was  kept 
in  full  operation  by  executions  regularly  issued 
upon  it ;  so  as,  under  the  laws  of  South  Carolina, 
to  bind  the  property  of  6.  He  was  then  engagea 
in  mercantile  pureuits.  and  had  other  property 
than  that  so  purchasen  by  him.  G.  afterwards 
became  insolvent,  and  the  claims  of  the  devisees 
of  his  fath^,  under  the  judgment,  were  con* 
tested  by  his  creditors  as  fraudulent;  the  plain- 
tiffs, in  the  judgment,  having  no  knowledge  of 
it  when  it  was  confessed,  the  amount  of  the  sum 
due  to  the  co-devisees  not  having  been  ascer- 
tained when  it  was  confessed,  no  declaration  of 
trust  having  been  executed  by  the  plaintiffsi  and 
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false  representations  of  his  situation  havinc[  been 
made  by  6.  after  the  judgment,  whereby  his 
creditors  were  induced  to  give  him  time  on  a 
judgment  confessed  to  them  subsequently.  The 
judgment  of  June  1,  1819,  was  held  to  be  valid, 
and  the  plaintiffs  in  that  judgment  entitled  to 
the  proceeds  of  the  sales  of  the  estate  of  6.,  for 
the  satisfaction  of  the  amount  actually  due  to 
the  co-devisees  by  6.  Bank  of  Giorgia  v.  Hig^ 
gifibottamj  9  Peters,  48. 

26.  Upon  principle  and  authority,  to  make  an 
antenuptial  settlement  void  as  a  fraud  upon 
creditors^  it  is  necessary  that  both  parties  should 
concur  in,  or  have  cognizance  of  the  intended 
fraud.  Ir  the  settler  alone  intend  a  fraud,  and 
the  other  party  have  no  notice  of  it,  but  is  inno* 
cent  of  it ;  the  wife  is  not,  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law, 
is  not  only  a  valuable  consideration  to  support 
such  a  settlement,  but  is  a  consideration  of  the 
highest  value,  ana  from  motives  of  the  soundest 
policy,  is  upheld  with  a  strong  resolution.  The 
nusband  and  wife,  parties  to  such  a  contract,  are 
therefore  deemea,  in  the  highest  sense,  pur- 
chasers for  a  valuable  consideration ;  and  so  that 
it  is  bona  fide,  and  without  notice  of  fraud, 
brought  home  to  both  sides,  it  becomes  unim- 
peachable by  creditors.  Magniae  v.  Thompson, 
7  Peters,  348. 

27.  Freud  may  be  imputed  to  the  parties, 
either  by  direct  co-operation  in  the  original  de* 
sign,  at  the  time  of  its  concoction,  or  by  con- 
structive co-operation  from  notice  of  it,  and 
carrying  the  design  upon  such  notice  into  opera- 
tion.   Ibid, 

28.  Among  creditora  equally  meritorious,  a 
debtor  may  conscientiously  prefer  one  to  an- 
other 'j  and  it  can  make  no  difference  that  the 
preferred  creditor  is  his  own  wife.    Ibid, 

29.  Marriase  articles  or  settlements  are  not 
required  by  the  laws  of  New  Jersey  to  be  re- 
corded, but  only  conveyances  of  real  estate ;  and 
as  to  conveyances  of  real  estate,  the  omission  to 
record  them  avoids  them  onlv  as  to  purchasers 
and  creditors,  leaving  them  in  full  force  between 
the  parties.    Ibid. 

30.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 
acceptances,  drawn  by  the  purchaser,  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugara 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voyage.  The  accep- 
tances were  to  be  delivered  upon  the  return  of 
the  purchaser  from  Boston :  he  failed,  and  as- 
signed his  property.  During  his  absence,  a  part 
of  the  sugara  were  put  on  board  of  the  snip. 
After  his  return,  he  kept  his  own  failure  a  secret, 
and  also  the  failure  of  his  endorsers  and  ac- 
ceptor, and  procured  a  delivery  of  the  residue 
of  the  sugars,  on  the  faith  that  the  acceptances 
were  to  be  duly  given.  Held^  iy  the  circuit 
court,  that  if  the  delivery  of  the  sugars,  under 
these  circumstances,  was  not  intended  by  the 
parties  to  be  an  absolute  delivery,  but  a  delivery 
on  condition  only,  that  the  terms  of  the  contract 
were  complied  with ;  then  the  vendor  might  re- 


claim the  sugars,  and  his  property  in  them  wu 
not  gone.  It  was  further  held,  that  if  the  de- 
livery of  the  sugars,  after  the  failure,  was  proTed 
by  a  fraudulent  suppression  of  that  fact,  the  de- 
livery, as  to  that  portion,  was  altogether  withoot 
any  legal  validity,  whatever  might  be  the  cue 
as  to  the  other  parcels.  DWolf,  Jr,  v.  JaUett, 
4  Mason's  C.  C.  R.  289. 

31.  Want  of  possession  of  real  estate  is  not, 
as  it  is  of  personal  estate,  a  presumption  of  frtad. 
Pettiplaee  v.SayUs,  4  Mason's  C.  C.  R.  312. 

32.  Where  A  made  an  assignment  of  a  Teasel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  endorse- 
ments, and  also  to  pay  the  demands  of  certua 
other  creditors  named  in  the  conveyance :  HM, 
that  the  taking  possession  of  the  vessel  by  B,  is 
a  reasonable  time  and  manner  after  her  retttro, 
would  be  a  sufficient  delivery  and  poesessioQ  to 
support  the  assignment;  altnough  the  creditor 
of  it  should  attach  the  veseel  before  such  pos- 
session was  attained :  Held^  also,  that  it  was  not 
necessary  to  the  validity  of  the  assignment,  that 
the  creditora  should  be  technical  partifw  to  it, 
nor  that  their  assent  should  in  any  manner  be 
given  to  it  at  the  time  of  its  execution,  if  they 
assented  before  any  attachment  of  the  property. 
Heldj  further,  that  the  asei^iment  being  for  the 
benefit  of  the  preferred  creditora  unconditiooslly, 
and  without  any  stipulation  for  a  release  or  other- 
wise, the  law  would,  in  such  a  case,  presume 
the  assent  of  the  creditora.  WknUr  v.&mdkt, 
4  Mason's  C.  C.  R.  183. 

33.  If  a  marriage  contract  is  executed,  the 
wife  is  a  purchaser,  and  the  contract  is  itlidf 
though  the  husband  was  in  debt  at  the  time. 
Magniae  v.  Thompsonj  1  Baldwin's  C.  C.  B.  353. 

34.  It  is  a  general  principle,  that  a  volanUry 
conveyance,  made  by  a  person  indebted  at  the 
time,  is  void  as  to  the  creditora  whose  debts 
existed  when  the  gift  was  made.  But,  ihoush 
the  fact  of  the  donor's  being  indebted  at  the 
time  of  such  voluntary  convevance,  is  a  strong 
badge  of  fraud ;  yet.  where  tne  donor's  fortnoe 
was  ample,  and  a  gilt  made  by  him  to  his  daogh- 
ter  at  her  marriage  was  comparatively  trivial, 
and  the  husband  received  and  retainea  possee^ 
sion  of  the  subject  of  the  gift ;  though  the  dooor 
afterwards  became  insolvent,  the  court  refused 
to  set  aside  the  gift  as  fraudulent;  a  reasonable 
advancement  made  under  auch  circumstance^ 
not  being  embraced  by  the  statute  of  fraods. 
Hopkirk  v.  Randolph  etxd,,  2  Brockenb.  C.  C  B. 
132.    See  also,  7  Petera,  204. 

35.  Query,  How  far  the  intervening  marriage 
of  the  daughter  would  affect  a  queetioQ,  as  be* 
tween  the  creditora  of  the  donor,  and  the  bss- 
band  of  the  daughter'?  Would  the  soboequeol 
or  contemporaneous  marriage  of  the  daughter 
render  valid  a  gif^,  which,  independent  of  that 
marriage,  would  be  void  as  to  the  antecedent 
creditors  of  the  donor?  It  seenie^  that  if  the 
gift  could  be  considered,  in  any  fair  oonatroo- 
tion,  as  the  inducement  to  the  marriage,  the 
marria^  w^ould  give  validity  to  a  gift,  whic^ 
otherwise,  would  be  void  as  to  ihe  credilocs. 
Ibid. 

36.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obiige* 
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will  not  be  held  responsible  to  the  prior  creditors 
of  the  father,  for  the  money  actaaliy  received  in 
payment,  in  whole  or  iii  part,  of  the  bond ;  such 
Toluntary  bond  not  being  within  the  statute  of 
frauds.    Ibid, 

37.  If  several  voluntary  conveyances  are  made 
to  different  individuals,  which  are  fraudulent  as 
to  creditors,  the  donees  will  not  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts  of  the  donor,  but  the 
whole  of  every  such  gift  will  be  subject  to  the 
payment  of  the  debts  of  the  donor.    Ibid. 

38.  T.  R.  conveyed  lands  to  his  three  sons, 
without  valuable  consideration,  who  conveyed 
them  away  to  third  persons.  Query,  Are  the 
lands,  in  the  hands  of  a  purchaser,  liable  to  the 
claim  of  a  creditor  of  the  father  ?  However  this 
may  be,  the  creditor  cannot  be  compelled  to 
proceed  against  such  purchaser;  and  no  decree 
would  be  rendered  against  him,  in  aid  of  a  vo- 
huiteer,  who  was  able  to  pay  the  debt.    Ibid* 

39.  The  statute  of  frauds  avoids  all  covinous 
conveyances  made  with  intent  to  delay,  hinder, 
or  defraud  creditors,  but  does  not  extend  to  con- 
veyances made  on  valuable  consideration,  and 
in  good  faith;  therefore,  where  husband  and 
wife  made  a  conveyance  of  land  to  trustees,  for 
the  use  and  benefit  of  the  wife,  in  consideration 
of  the  wife's  relinquishing  her  jrkht  of  dower  in 
other  landft,  for  the  payment  of  her  husband's 
debts;  although  the  value  of  the  right  of  dower 
was  only  about  a  third  of  the  value  of  the  land 
conveyed  for  her  benefit,  yet  such  conveyance 
is  not  absolutely  void,  but,  in  a  court  of  law, 
most  be  adjudged  to  be  valid.  Wrif^  and  Cooke 
r.Slanard,  2  Brockenb.  C.  C.  R.311. 

40.  The  circuit  court,  notwithstanding  the  re- 
strictive clause  in  the  judiciary  act  of  1789,  ch. 
20,  see.  11,  has  jurisdiction  in  a  suit  in  equity 
brought  by  a  judgment  creditor  against  his  debtor 
and  others  (they  being  citizens  of  different  states), 
to  set  aside  conveyances  made  in  fraud  of  cre- 
ditors, although  the  ^und  of  the  judgment  was 
a  negotiable  chose  m  action,  on  which,  before 
judgment,  a  suit  could  not  have  been  maintained 
m  such  court.  Bean  v.SmUkj  2  Mason's  C.  C. 
R.  252. 

4 1 .  Where,  in  Rhode  Island,  a  judgment  debtor 
had  conveyed  his  real  estate  to  defraud  his  cre- 
ditors, and  had  afterwards  been  committed  to 
jail,  and  been  discharged  from  imprisonment  on 
taking  the  po6r  debtor's  oath  under  the  laws  of 
that  state,  which  could  only  be  obtained  bv  a 
person  having  no  property  to  support  himself  in 
jail,  or  to  pay  prison  charges ;  it  was  held,  that 
a  bill  in  equity  being  to  set  aside  the  fraudulent 
ooDveyance,  and  to  charge  the  real  estate  with 
the  judgment  debt,  notwithstanding,  bylhe  laws 
af  that  statOf  while  the  debtor  was  alive,  and 
lived  within  that  state,  such  real  estate  would 
not  be  directly  liable  to  be  taken  in  execution. 
Ibid. 

42.  Where  a  oonveyance  has  been  made  with 
the  meditated  intent  to  defraud  creditors,  it 
ahoald  not  be  permitted  to  stand  as  security  in 
the  hands  of  the  grantee,  for  advances  made  on 
mccount  of  such  conveyance  to  the  grantor.  Ibid. 

43.  A  bona  fide  purchaser,  without  notice  from 


a  grantee,  to  whom  property  has  been  conveyed 
to  defraud  creditors,  is  entitled  to  hold  the  same 
against  the  creditors  of  the  grantor.    Ibid. 

44.  A  bill  in  equity  lies  in  the  circuit  court,  to 
set  aside  conveyances  made  in  fraud  of  creditors. 

ithe  parties  being  citizens  of  different  states;) 
or  there  is  not,  in  the  proper  sense  of  the  term, 
"a  plain,  adequate,  and  complete  remedy"  at 
law,  within  the  meaning  of  the  16th  section  of 
the  judiciary  act  of  1789,  ch.  20,  which  is  merely 
affirmative  of  the  general  doctrines  of  courts  of 
equity.    Ibid. 

45.  Notwithstanding  a  judgment,  the  court 
will^  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor  only 
what,  on  tlie  whole,  appeara  due  to  him.    Ibid. 

46.  A  bona  fide  purchaser,  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
grant  to  his  vendor,  shall  hold  the  estate  against 
the  original  grantor  and  his  heire.  Dexter  r. 
Harris,  2  Mason's  C.  C.  R.  531. 

47.  The  declarations  of  the  debtor  are  not  evi- 
dence to  defeat  the  title  of  the  grantor,  under  a 
conveyance  alleged  to  be  fraudulent.  Magniac 
(f  Co.  V.  Thompson,  1  Baldwin's  C.  C.  R.  357. 

48.  A  contract  or  conveyance,  in  consideration 
of  a  future  marriage,  is  within  the  sixth  section 
of  the  statute  of  13  Elizabeth,  if  bona  fide,  and 
without  notice  of  fraud.  Marriage  is  a  conside- 
ration as  valuable  as  money,  if  bona  fide,  &c. 
Ibid. 

49.  If  a  contract  before  marriage  could  be  en- 
forced at  law  or  in  equity,  the  voluntary  perform- 
ance by  the  husband  is  as  valid  as  if  done  under 
a  judgment  or  decree,  and  is  as  good  against 
creditora  who  have  no  lien.    Ibid. 

50.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erect  a  house  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors, 
unless  it  is  so  extravagant  as  at  firet  blush  to  in- 
dicate a  fraudulent  motive.  The  creditors  of  the 
husband  may  take  the  excess.    Ibid.  364. 

51.  Where  the  sum  stipulated  by  articles  be- 
fore marriage  has  not  been  made  up,  the  husband 
maj^  do  it  afterwards,  on  the  eve  of  a  Judgment 
asainst  him,  if  done  in  performance  of  the  arti- 
cles, or  so  accepted  by  the.  trustee.    Ibid. 

52.  A  receives  goods  from  B  and  C  on  an 
agreement  that  A  should  take  them,  ror  sale, 
from  place  to  place,  to  pay  the  invoice  price  for 
such  as  were  sold,  to  return  those  unsold,  and 
be  credited  with  the  amount  at  the  prices 
charged ;  A  to  receive  the  surplus  of  what  vas 
sold  over  the  invoice  price.  Held,  that  such 
agreement  is  not  fraudulent  in  law,  if  not  so  in 
fact.  B  and  C  could  recover  in  trover  for  takinff 
them,  if  the  contract  was  fraudulent.  Merrm 
and  Foster  v.  Rinker,  1  Baldwin's  C.  C.  R.  529. 

58.  Possession  of  goods  by  any  other  than  the 
real  owner,  is  neither  fraudulent  nor  a  badge  of 
fraud,  if  the  want  of  possession  is  fttirly  account- 
ed for,  and  there  is  no  fraud  in  fact.    Ibid. 

54.  A  conveyance  had  been  made  of  certain 
lands,  on  the  7th  of  May,  1829.  Before  it  could 
be  properly  recorded,  the  defendant  attached 
these  lands^  to  secure  a  note  signed  by  the  gtau- 
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tors,  on  the  8th  of  May,  1829,  the  day  following 
the  execution  of  the  conveyance,  and  payable  in 
thirty  days,  but  which  was  antedated,  as  of  the 
3d  of  April  preceding,  being  the  time  when  the 
goods,  which  formed  the  considemtion  of  it,  had 
been  sold  on  a  credit  of  six  months.  Heldf  that 
the  antedating  the  note,  and  creating  a  present 
debt,  on  which  the  attachment  of  the  lands  was 
made,  was  a  fraud  upon  the  grantees,  and  did 
not  disturb  their  rights  under  the  conveyance, 
whatever  might  be  the  validity  of  the  proceed- 
ing, as  between  the  parties.  Briggs  v.  French^ 
3  Sumner's  C.  C.  R.  251. 

55.  A  conveyance,  which  purports  to  be  bona 
fide,  and  for  a  valuable  consideration,  will  be 
taken  to  be  so  until  the  contrary  is  shown.   Ibid, 

56.  A  conveyance  made  by  a  citizen  of  one 
state  to  a  citizen  of  another  state,  for  the  purpose 
of  enabling  the  latter  to  maintain  a  suit  on  it,  in 
a  court  of  the  United  States,  vests  a  legal  title 
as  between  the  parties;  and  a  stranger,  not 
claiming  under  eitoer  of  the  parties,  has  no  right 
to  inquire  into  the  motives  of  the  conveyance. 
Queryy  If  the  grantee  would  hold  his  title  subject 
to  the  equities  it  had  in  the  hands  of  the  grantor. 
Ibid. 

57.  Quervy  If  an  attachment  by  a  creditor  will 
overreach  tne  title  of  a  prior  grantee  from  the 
debtor,  unless  he  has  been  guilty  of  laches  in 
recording  his  deed  ?  If  he  records  it  in  a  rea- 
sonable time,  can  it  be  defeated  by  an  interme- 
diate attachment  ?    Ibid. 

58.  Query  J  Where  a  conveyance  is  made  b^ 
one  partner  of  his  separate  property  to  his  pri- 
vate creditors,  can  a  creditor  of  the  firm,  by  an 
attachment  laid  before  the  deed  of  conveyance 
is  recorded,  defeat  the  prior  title  of  such  private 
creditor  ?  If  he  may  at  law.  can  he  in  equity? 
Ibid, 

59.  Query,  As  to  the  efibct,  both  in  law  and 
equity,  of  an  attachment  made  after  the  execu- 
tion of  a  bona  fide  conveyance,  and  before  the 
recording  of  it.     Ibid. 

60.  The  act  of  Maine  of  the  20th  of  February, 
1821,  ch.  36,  declares  that  all  deeds  shall  be 
good,  as  against  third  persons,  only  when  "ac- 
knowledged by  the  grantor  before  a  justice  of 
the  peace  in  this  state,  (Maine,)  or  before  a  jus- 
tice of  the  peace  or  magistrate  in  some  other 
state,  &c.''  Held,  that  an  alderman  of  the  city 
of  Philadelphia  is  a  magistrate  within  the  sense 
of  the  statute,  and  that  an  acknowledgment 
before  him  will  be  sufilicient.  Gordon  v.  Hobart, 
2  Sumner's  C.  C.  R.  401. 

61.  Query,  If  this  statute  will  protect  mere 
strangers,  who  claim  no  title  under  the  grantor, 
such  as  a  disseisor,  or  no  title  in  conflict  with 
that  held  by  the  grantee,  such  as  a  mortgagee 
acainst  a  grantee,  claiming  the  estate  or  equity 
of  redemption  by  an  unacknowledged  or  unre- 
gistered deed.     Ibid. 

62.  If  a  deed  is  found  in  the  possession  of  the 
grantee,  there  is  a  presumption  of  the  due  deli- 
very thereof,  because  then,  and  not  otherwise, 
it  would  be  in  the  proper  custody.  Flaggr. 
Mann,  2  Sumner's  C.  C.  R.  487. 

63.  A  deed  can  never  be  delivered  as  an  es- 
crow to  the  grantee  himself.    Ibid, 


64.  Where  two  persons  are  in  possession  of 
lands  by  an  imperfect  or  tortious  title,  as  bydt^ 
seisin,  a  release  to  one  of  them  will  enure  to  iha 
benefit  of  both.    Ibid. 

65.  A  disseisor  in  possession  has  a  lawful  es- 
tate, which  he  may  alien,  and  his  alienee  will 
have  a  good  title  as  against  all  persons  not  bar- 
ing a  paramount  title.    Ibid. 

See  D££DS. 
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The  defendant  served  a  notice  on  the  plain- 
tiff's attorney  to  furnish  him  with  copies  of  all 
deeds,  records  of  judgments,  decrees  in  chan- 
cery, and  all  other  evidence  which  he  intended 
to  use  on  the  trial.  Order  refused.  CoppertkwaH 
V.  M'Cordj  2  M'Lean,  143. 
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1.  From  the  authorities  cited  in  the  opinion 
of  the  court,  and  othere  which  might  be  referred 
to,  the  law  appeare  to  be  well  settled  in  England, 
that  since  the  statute  of  8  Anne,  the  literary  pro- 
perty of  an  author,  in  his  works,  can  only  be 
asserted  under  the  statute;  and  that,  notwith- 
standing the  opinion  of  a  majority  of  the  judges, 
in  the  great  case  of  Miller  v.  Taylor,  was  in 
favour  of  the  common  law  right  before  the  sta- 
tute, it  is  still  considered  in  England  as  a  qnes* 
tion  by  no  means  free  from  doubt.  Wkealon  aad 
Donaldson  v.  Peters  and  Grigg,  8  Peters,  591. 

2.  That  an  author,  at  common  law,  has  a  pro- 
perty in  his  manuscript,  and  may  obtain  redress 
against  any  one  who  deprives  him  of  it,  or,  bj 
obtaining  a  copy,  endeavoure  to  realize  a  profit 
by  its  publication,  cannot  be  doubted :  but  tba 
is  a  very  different  right  from  that  which  asserts 
a  perpetual  and  exclusive  property  in  the  fatare 
publication  of  a  work,  after  the  author  shall  hare 
published  it  to  the  world.    Ibid. 

3.  The  argument,  that  a  literary  man  is  u 
much  entitled  to  the  product  of  his  labour  as  anr 
other  member  of  society,  cannot  be  controverted. 
And  the  answer  is,  that  he  realizes  this  prodnd 
in  the  sale  of  his  works,  when  first  published. 
Ibid. 

4.  In  what  respect  does  the  right  of  an  author 
difi^er  from  that  of  an  individual  who  has  invented 
a  most  useful  and  valuable  machine  t  In  the 
production  of  this,  his  mind  has  been  as  intensely 
engaged,  as  long  and  perhaps  as  usefully  to  the 
public,  as  any  distinguished  author  in  the  oofc- 
position  of  his  book.  The  result  of  their  labours 
mav  be  equally  beneficial  to  society;  and,  ia 
their  respective  spheres,  they  ma^be  alike  dis- 
tinguished for  mental  vigour.  Does  the  common 
law  give  a  perpetual  right  to  the  author,  and 
withhold  it  from  the  inventor  ¥  And  3^et  it  has 
never  been  pretended  that  the  latter  could  hoM, 
by  the  common  law,  any  propertj  in  his  inven- 
tion, after  he  shall  have  sold  it  pnblicly.  It 
would  seem,  therefore,  that  the  existence  of  a 
principle  which  operates  so  unequally,  may  vrell 
06  doubted.    This  is  not  a  characteristic  of  the 
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coininon  law.  It  is  said  to  be  founded  on  prin- 
ciples of  jaance,  and  that  all  its  rules  must  con- 
form to  Murm  reason.    Ibid. 

5.  That  a  man  is  entitled  to  the  fruits  of  his 
own  labours  must  be  admitted ;  but  he  can  en- 
joy them  only,  except  by  statutory  provision, 
nnder  the  rules  of  property  M'hich  regulate  so- 
ciety, and  which  define  the  rights  of  things  in 
general.    Ibid. 

6.  It  is  clear,  there  can  be  no  common  law 
of  the  United  States.  The  federal  government 
is  composed  of  twenty-four  sovereign  and  inde- 
pendent states,  each  of  which  may  have  its 
local  08ajg;es,  customs,  and  common  law.  There 
is  no  principle  whico  pervades  the  Union,  and 
has  the  authority  of  law,  that  is  not  embodied  in 
the  constitution  or  laws  of  the  Union.  The  com- 
mon law  could  be  made  a  part  of  our  system  by 
legislative  adoption.    Ibid. 

7.  When  a  common  law  right  is  asserted,  we 
look  to  the  state  in  which  the  controversy  origi- 
nated.   Ibid. 

8.  When  the  ancestors  of  the  citizens  of  the 
United  Slates  migrated  to  this  country,  they 
btoDght  with  them,  to  a  limited  extent,  the  Eng- 
lish common  law,  as  part  of  their  heritage.  No 
one  will  contend  that  the  common  law,  as  it  ex- 
isted in  England,  has  ever  been  in  force,  in  all 
its  provisions,  in  any  state  in  this  Union.  It  was 
adoDted  onl^  so  far  as  its  principles  were  suited 
to  tde  condition  of  the  colonies :  and  from  this 
circomstance  we  see,  what  is  the  common  law 
in  one  state,  is  not  so  considered  in  another. 
The  judicial  decisions,  the  urages  and  customs 
of  the  respective  states,  must  determine  how  far 
the  common  law  has  been  introduced,  and  sanc- 
tioned in  each.    Ibid. 

9.  If  the  common  law,  in  all  its  prorisions, 
has  not  been  introduced  into  Pennsylvania,  to 
what  extent  has  it  been  adopted  ?    Must  not  this 
court  have  some  evidence  on  the  subject  ?    If  no 
copyright  of  an  author,  in  his  work,  has  been 
heretofore  asserted  there,  no  custom  or  usage 
established!  no  judicial  decisions  been  given, 
can  the  conclusion  be  justified,  that,  by  the  com- 
mon law  of  Pennsylvania,  an  author  has  a  per- 
petual property  in  the  copyright  of  his  works  ? 
These  considerations  mignt  well  lead  the  court 
to  doubt  the  existence  of  this  law ;  but  there  are 
others  of  a  more  conclusive  character.    Ibid. 

10.  In  the  eighth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  it  is  de- 
clared, that  congress  shall  have  power  'Mo  pro- 
mote the  progress  of  science  and  the  useful  arts. 
by  aecnring.  for  a  limited  time,  to  authors  ana 
inventors,  tne  exclusive  right  to  their  respective 
writings  and  inventions."    The  word  "  secure," 
as  ased  in  the  constitution,  could  not  mean  the 
protection  of  an  acknowledged  legal  right.    It 
refers  to  inirentors  as  well  as  authors  j  and  it  has 
never  been  pretended  by  any  one,  either  in  this 
country  or  in  England,  that  an  inventor  has  a 
perpet  naJ  riR'ht,  at  common  law,  to  sell  the  thing 
m  vented.      J6id. 

11.  It  is  presumed,  that  the  copyright  recog- 
nised in  the  act  of  coneress,  and  which  was  in- 
tended to  be  protected  by  its  provisions,  was  the 
property  which  an  author  has,  by  the  common 


law,  in  his  manuscript,  which  would  be  pro- 
tected by  a  court  of  cnancery  j  and  this  protec- 
tion was  given,  as  well  to  books  published  under 
the  provisions  of  the  law,  as  to  manuscript  co- 
pies.   Ibid. 

12.  Congress,  by  the  act  of  1790,  instead  of 
sanctioning  an  existing  perpetual  right  in  an  au- 
thor, in  his  works,  created  the  right  secured,  for 
a  limited  time,  by  ihe  provisions  of  that  law. 
Ibid. 

13.  The  right  of  an  author  to  a  perpetual  copy- 
right, does  not  exist  by  the  common  law  of  Penn- 
sylvania.   Ibid. 

14.  No  one  can  deny,  that  where  the  legisla- 
ture are  about  to  vest  an  exclusive  right  in  an 
author,  or  in  an  inventor,  they  have  the  power 
to  provide  the  conditions  on  which  such  right 
shall  be  enjoyed :  and  that  no  one  can  avail  him- 
self of  sucn  right,  who  does  not  substantially 
comply  with  the  requisites  of  the  law.  This 
principle  is  familiar  as  it  regards  patent  rights; 
and  it  is  the  same  in  relation  to  the  copyright 
of  a  book.  If  any  difference  should  be  made,  as 
respects  a  strict  conformity  to  the  law,  it  would 
seem  to  be  more  reasonable  to  make  the  require- 
ment  of  the  author,  rather  than  of  the  inventor. 
Ibid. 

15.  The  acts  required  by  the  laws  of  the  Uni- 
ted States,  to  be  done  by  an  author  to  secure  his 
copyright,  are  in  the  order  in  which  they  must 
naturally  transpire.  First,  the  title  of  the  book 
must  be  deposited  with  the  clerk,  and  the  record 
he  makes  must  be  inserted  in  the  first  or  second 
page;  then  the  public  notice  in  the  newspapers 
IS  to  be  |;iven :  and  within  six  months  after  the 
publication  or  the  book,  a  copy  must  be  depo- 
sited in  the  department  of  state.    Ibid. 

16.  It  has  been  said,  these  are  unimportant 
acts.  If  they  are  indeed  wholl;^  unimportant, 
congress  acted  unwisely  in  requiring  them  to  be 
done.  But  whether  they  are  unimportant  or 
notj  is  not  foi  the  court  to  determine,  but  the 
legislature ;  and  in  what  light  they  were  consi* 
dered  by  the  legislature,  the  court  can  only 
know  by  their  ofilicial  acts.  Judging  of  those 
acts,  by  this  rule,  the  court  are  not  at  liberty  to 
say  they  are  unimportant,  and  may  be  dispensed 
with.  They  are  acts  which  the  law  requires  to 
be  done  j  and  may  the  supreme  court  dispense 
with  their  performance  ?    Ibid. 

17.  The  security  of  a  copyright  to  an  author, 
by  the  acts  of  congress,  is  not  a  technical  grant 
of  precedent  and  subsequent  conditions.  Ail  the 
conditions  are  important ;  the  law  requires  them 
to  be  performed ;  and,  consequently,  their  per- 
formance is  essential  to  a  perfect  title.  On  the 
performance  of  a  part  of  toem,  the  right  vests ; 
and  this  was  essential  to  it  p.  protection  under  the 
statute:  but  other  acts  are  to  be  done,  unless 
congress  have  legislated  in  vain,  to  render  this 
right  perfect.  The  notice  could  not  be  published 
until  after  the  entry  with  the  clerk ;  nor  could 
the  book  be  deposited  with  the  secretary  of  state 
until  it  was  published.  But  they  are  acts  not 
less  important  than  those  which  are  required  to 
be  done  previously.  They  form  a  part  of  the 
title;  and  until  they  are  performed  the  title  is 
not  perfect.    Ibid, 
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18.  Every  requisite,  under  both  the  acts  of 
congress,  relativa  to  copyrights,  is  essential  to 
the  title.    Ibid. 

19.  The  acts  of  congress  authorizing  the  ap- 
pointment of  a  Reporter  of  the  decisions  of  the 
supreme  court  of  the  United  States,  require  the 
delivery  of  eighty  copies  of  each  volume  of  the 
reports  to  the  department  of  state.  The  delivery 
of  these  copies  does  not  exonerate  the  reporter 
from  the  deposite  of  a  copy  in  the  department 
of  state,  required  under  the  copyright  act  of  con- 
gress of  1790.  The  eighty  copies  delivered  un- 
der the  reporter's  act,  are  delivered  for  a  differ- 
ent purpose,  and  cannot  excuse  the  deposite  of 
one  volume  as  especially  required  by  tue  copy- 
right acts.    Ibid. 

20.  No  reporter  of  the  decisions  of  the  supreme 
court  has,  nor  can  he  have,  any  copyright  m  the 
written  opinions  delivered  by  the  court;  and  the 
judges  of  the  court  cannot  confer  on  any  reporter 
any  such  right.     Ibid. 

21.  The  circuit  court  of  the  United  States  has 
no  jurisdiction  in  a  case  of  copyright,  where  the 
parties  are  citizens  of  the  same  state.  The  act 
of  congress,  May  1st,  1790,  ch.  42,  refers  the 
party  injured  to  any  court  of  record  of  the  Uni- 
ted btates,  wherein  the  same  is  cognizable ;  but 
no  jurisdiction  is  given  to  either  the  circuit  or 
district  courts.  Binris  v.  Woodruff,  4  Wash.  C. 
C.  R.  48. 

22.  The  person  described  in  the  second  sec- 
tion of  the  act  of  congress  of  April  29th,  1802, 
ch.  296,  as  the  proprietor  of  a  copyright  in  an 
engraving,  is  one  who  shall  not  only  invent  and 
design,  but  who  shall  also  engrave,  etch,  or  work 
the  print  in  which  the  right  is  claimed ;  or  who, 
from  his  own  w*orks  and  invention,  shall  cause 
the  print  to  be  designed  and  engraved,  etched  or 
worked.    Ibid, 

23.  In  the  first  instance,  the  inventor  and  de- 
signer is  identified  with  the  engraver,  &c. :  or, 
in  other  words,  the  entire  work  or  subject  of  the 
copyright  is  executed  b^  the  same  person.  In 
the  latter,  the  invention  is  desifi^ned  or  embodied 
by  the  person  in  whom  the  right  is  vested ;  and 
the  form  and  completion  of  the  work  is  the  exe- 
cution of  another.    Ibid, 

24.  In  neither  case  can  a  copyright  be  claimed 
by  one  for  a  mere  invention,  existing  in  a  form 
not  visible  to  others :  he  must  not  only  have  in- 
Tented,  but  he  must  have  designed  or  represent- 
ed the  subject  in  some  visible  form.    Ibid, 

25.  Where  a  party  conceived  the  idea  of  an 
engraving  of  a  particular  subject ;  but  the  draw- 
ings, the  design,  or  arrangement  of  the  print,  as 
well  as  of  the  parts  which  compose  it,  were  the 
invention  and  work  of  others^  though  by  his 
procurement,  he  is  not  entitled  to  a  copyright. 

^  26.  To  entitle  the  author  of  a  book  to  a  copy- 
right, he  must  not  only  deposit  a  printed  copy 
of  the  title  of  such  book  in  the  clerk's  office : 
Mit  he  must  also  publish  a  copy  of  the  record 
of  the  title  within  the  period,  and  for  the  length 
of  time,  prescribed  by  the  third  section  of  the 
act  of  1790;  and  roust  also  deposit  a  copy  of  the 
book  in  the  secretary  of  state's  office,  within  six 
months  after  the  publication  of  the  book.   Ewer 


et  d.  V.  Cox€  and  Carey  ^  Lea,  4  Wash.  C.  C  I. 
487. 

27.  If  the  author  of  a  book  has^ot  a  copy- 
right secured  according  to  law,  a  court  of  eqoitjr 
will  not  grant  him  an  injunction  to  prevent  the 
publication  or  sale  of  the  work  by  another.  iU. 

28.  The  requisitions  of  the  tnird  and  foorth 
sections  of  the  act  of  con^s«  of  the  Slst  of 
May,  1790,  relative  to  copyrights,  are  not  nierelj 
directory,  but  their  performance  is  essential  to 
the  vesting  a  title  to  the  copyright  secured  by 
the  law.    Ibid, 

29.  The  act  of  congress  of  the  29th  of  April, 
1802,  declares  that,  in  addition  to  the  requisites 
enjoined  in  the  third  and  fourth  sections  of  tho 
act  of  1790,  and  befofe  the  person  claiming  a 
copyright  shall  be  entitled  to  the  benefits  of  the 
same  act,  he  shall  perform  all  the  new  reaoi- 
sites.'and  that  he  must  perform  the  whole  beion 
he  siiall  be  entitled  to  the  benefits  of  the  tcL 
The  act  will  admit  of  no  other  constructioa. 
Ibid. 

30.  The  meaning  of  the  act  could  not  btTo 
been  more  clearly  expressed,  if  the  act  had  de* 
clared  that  '^the  proprietor,  before  be  shall  be 
entitled  to  the  benefit  of  the  act  of  1790.  shooJd 
cause  a  copy  of  the  record  of  the  title  to  be  rab- 
lished,  and  shall  deliver  a  copy  of  the  bocs  to 
the  secretary  of  state,  as  directed  by  the  third 
and  fourth  sections  of  that  act ;  and  shall  abo 
cause  a  copy  of  the  said  reeord  to  be  inserted  at 
full  length  m  the  title  page,"  &c.    Ibid, 

31.  Any  compilation  may  be  the  subject  of  a 
copyright,  provided  the  plan,  arrangement,  and 
combination  of  the  materials  be  new.  Graf  t. 
Russell,  1  Story,  11. 

32.  Though  the  original  sources  of  iofoni» 
tion  are  open  to  the  use  of  all  persons,  the  par- 
ticular compilation  is  not.  As  if  a  person  pto* 
pare  a  map  from  ork^inal  rarveys,  he  caocot 
supersede  the  right  of  another  person  to  loake 
similar  surveys  to  accomplish  the  same  end; 
but  no  one,  without  such  aurveys,  has  a  right  to 
copy  the  map.    Ibid, 

33.  It  is  of  no  consequence  in  what  fomi  the 
works  of  another  author  are  used,  whether  it  be 
by  a  simple  reprint,  or  by  inoorpoiating  tba 
whole,  or  a  large  portion  thereof,  in  some  isifff 
work.    Ibid, 

34.  The  question  of  violation  of  copyright  icay 
depend  upon  the  value,  rather  than  tne  quantity 
of  the  selected  materials;  as  where,  in  as 
abridgement,  only  the  unimportant  paits  an 
omitted,  or,  under  pretence  of  a  review,  the  sab* 
stance  of  an  original  iK'ork  is  given.    Ibid. 

35.  The  author  of  an  addition  of  Adaai' 
Latin  Grammar  made  certain  additioos  and  al- 
terations in  that  work,  and  also  prepared  nottf 
to  it,  which  the  author  of  a  subsequent  edinon 
of  the  same  work  adopted.  Held,  That  such 
adoption  was  an  infringement  of  copyright,  loaa^ 
much  as  the  notes,  though  not  new,  tiad  nent 
before  been  collected  and  embodied.     Ibid. 

36.  QtterVf  in  what  cases  an  abridgement  w3 
be  regarded  as  a  piracy  of  an  original  copyrighL 
A  reporter  has  a  copyright  in  his  marginal  d^ 
and  in  the  arguments  of  counsel,  as  prepared 
and  arranged  in  his  work,  though  he  has  oooe  is 


CORPORATIONS. 


443 


General  Principles. 


f 

It! 


die  opinions  of  the  court,  published  under  the 
tuthority  of  congress.    Ibid. 

37.  An  abridgement,  in  which  there  is  a  sub- 
stantial ooiKlensation  of  the  materials  of  the 
original  work,  and  which  requires  intellectual 
kS)ar  and  judgment,  does  not  constitute  a  pi- 
racy of  copyright ;  but  an  abridgement  consist- 
ing of  the  essential  or  roost  valuable  portions  of 
the  original  work,  is  a  piracy.  Fdsom  ▼.  Marsh, 
2  Story's  C.  C.  R.  100. 

38.  An  author  of  letters  or  papers  of  whatever 
kind,  whether  they  be  letters  of  business,  or 
private  letters,  or  literary  compositions,  has  a 
property  and  an  exclasive  copyright  therein,  un- 
esB  he  unequivocally  dedicate  them  to  the  pub- 
lic, or  to  some  private  person;  and  no  person  has 
anv  right  to  publish  them  without  his  consent, 
unless  such  publication  be  required  to  establish 
a  personal  right  or  claim,  or  to  vindicate  charac- 
ter,   hid, 

39.  The  government  has,  perhaps,  a  right  to 
publish  official  letters  addressed  to  it,  or  to  any 
of  its  departments,  by  public  officers;  but  no 
private  person  has  such  a  rieht,  without  the  sanc- 
tion of  the  government.    Stia. 

40.  To  ooi>stitute  a  piracy  of  an  original  work, 
it  is  not  necessary  that  the  whole,  or  the  larger 
part  of  it,  should  oe  taken ;  but  it  is  only  neces- 
sary that  so  much  should  be  taken  as  sensibly  to 
diminish  the  value  of  the  original  work,  or  sub- 
stantially to  appropriate  the  labours  of  the  author. 
Ihid, 

41.  Where  A.  published  a  "Life  of  Washing- 
ton," containing  eight  hundred  and  sixty-six 
pages,  of  which  three  hundred  and  fifty-three 
pages  were  copied  from  Sparks'  "  Life  and  Writ- 
ings of  Washington,"  sixty-four  pages  being  offi- 
cial letters  and  documents,  and  two  hundred  and 
£rty-five  pages  being  private  letters  of  Washing- 
ton, originally  published  by  Mr.  Sparks,  under  a 
contract  with  toe  owners  of  the  original  papers 
of  Washington  ;  it  was  held^  that  the  work  by  A. 
was  an  invasion  of  the  copyright  of  Mr.  Sparks. 
Rid. 

42.  Any  new  and  orifpnal  plan,  arrangement, 
or  combination  of  materials,  will  entitle  the  au- 
thor io  a  oopyri^t  therein,  whether  the  mate- 
rials themselves  be  new  or  old.  Emerson  v. 
Davis,  3  Story's  C.  C.  R.  766. 

43.  Whoooever,  by  his  own  skill,  labour,  and 
judgment,  writes  a  new  work,  may  nave  a  copy* 
right  therein,  unless  it  be  directly  copied  or  eva- 
siyely  imitated  from  another  work.    Ibid. 

44.  Where  the  plaintiff  wrote  an  arithmetic, 
the  plan,  arrangement,  and  illustration  of  which 
he  claimed  to  be  new^  it  was  held,  that  the  tak- 
ing thereof  was  a  violation  of  his  copyright, 
although  the  materials  and  the  several  particu- 
lars of  bifl  plan  had  existed  before  in  separate 
forms  and  in  separate  works,  inasmuch  as  they 
had  never  before  been  united  in  one  combination 
in  the  same  manner.    Ibid. 

45.  To  (X>natitute  a  piracy  of  copyright,  it  roust 
be  shown  that  the  original  work  has  been  either 
substantially  copied,  or  has  been  so  imitated  as 
to  be  a  mere  evasion  of  the  copyright.    Ibid. 

See  Construction. 
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1 .  A  corporation  aggregate  cannot  be  a  party, 
and  cannot  litigate  in  the  courts  of  the  Unitea 
States,  unless  in  consequence  of  the  character 
of  the  individuals  who  compose  the  body  politic, 
which  character  must  appear  by.  proper  aver- 
ments on  the  record.  The  Hove  Insuratici  Co. 
of  Providence  v.  Boardman  et  ol.,  5  Cranch,  57; 
2  Cond.  Rep.  189. 

2.  A  corporation  aggregate  cannot,  in  its  cor- 
Derate  capacity,  be  a  citizen.  The  Bank  qf  the 
United  States  v.  Deveaux  et  d.,  5  Crauch,  61 ;  2 
Cond.  Rep.  189. 

3.  A  corporation  aggregate,  composed  of  citi- 
zens of  one  state,  may  sue  a  citizen  of  another 
state  in  the  circuit  court  of  the  United  States. 
Ibid. 

4.  A  corporation  being  the  mere  creature  of 
law,  possesses  oni]['  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  ex- 
pressly, or  as  incidental  to  its  very  existence. 
Trustees  of  Dartmouth  College  v.  Woodward,  4 
Wheat.  518;  4  Cond.  Rep.  526. 

5.  A  subsequent  boarctof  directors  of  a  bank 
is  to  be  considered  as  knowing  all  the  circum- 
stances communicated  or  known  to  a  previous 
boartl.  The  Mechanics^  Bank  of  Alexandria  v. 
Louisa  and  Maria  Seton,  1  Peters,  309. 

6.  Before  any  act  of  a  corporation  can  be  given 
in  evidence,  its  charter  must  be  produced.  2'he 
United  States  v.  Johns,  4  Dall.  442. 

7.  The  act  of  incorporation  gives  to  the  body 
all  the  powers  it  possesses ;  it  enables  it  to  con- 
tract; and.  when  it  prescribes  a  mode  of  con- 
tracting, tnat  mode  must  be  observed,  or  the 
instrument  creates  no  contract  with  the  body. 
Head  v.  Providence  Ins.  Co.,  2  Cranch,  127 ;  1 
Cond.  Rep.  371. 

8.  All  the  members  of  a  corporation  are  bound 
by  the  acts  of  the  majority ;  nor  can  a  member 
divest  himself  of  his  obligation,  as  such,  but  ac- 
cording to  the  rules  of  the  corporation.  Korn  v. 
The  MtUud  Assurance  Society,  6  Cranch,  192 ;  2 
Cond.  Rep.  347. 

9.  A  private  corporation,  created  by  the  legis- 
lature, may  lose  its  franchises  by  a  misuser  or 
nonuser  of  them ;  and  they  may  be  resumed  by 
the  government,  under  a  judicial  judgment,  upon 
a  quo  warranto,  to  ascertain  and  enforce  the  for- 
feiture. This  is  the  common  law  of  the  land, 
and  is  a  tacit  condition  annexed  to  the  creation 
of  every  such  corporation.  Terret  et  d.  v.  Taylor 
et  al,  9  Cranch,  43;  3  Cond.  Rep.  254. 

10.  If  an  act  of  incorporation  be  a  grant  of 
political  power,  or  if  it  create  a  civil  institution 
to  be  employed  in  the  administration  of  govern- 
ment ;  or  if  the  funds  of  a  college  be  public  pro- 
perty ;  or  if  a  state,  as  a  government,  be  alone 
mterested  in  its  transactions ;  the  subject  is  one 

I  of  which  the  legislature  of  the  state  may  act 
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according  to  its  own  judgment,  unrestrained  by 
any  limitation  of  its  power  imposed  by  the  con- 
stitution of  the  United  States.  Dartmouth  Col- 
lege y.  Woodward,  4  Wheat.  518;  4  Cond.  Rep. 
539. 

11.  The  power  of  establishing  a  corporation  is 
not  a  distinct  sovereign  power,  or  end  of  govern- 
ment ;  but  only  the  means  of  carrying  into  effect 
other  powers  which  are  sovereign.  Whenever 
it  becomes  an  appropriate  means  of  exercising 
any  of  the  powers  given  by  the  constitution  to 
the  government,  it  may  be  exercised  by  that  go- 
vernment. M-Culloch  V.  The  State  of  Maryland^ 
4  Wheat.  316 ;  4  Cond.  Rep.  466. 

12.  A  corporation  is  an  artificial  being,  intan- 
^ble,  invisible,  and  existing  only  in  contempla- 
tion of  law.  Being  the  mere  creature  of  the 
law,  it  possesses  only  those  properties  which  the 
charter  sf  its  creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  best  calculated 
to  effect  the  object  for  woich  it  was  created. 
Among  the  most  important  are,  immortality,  and 
if  the  expression  may  be  allowed,  individuality : 
properties  by  which  a  perpetual  succession  ot 
many  persons  are  considered  the  same  persons, 
and  may  act  as  a  single  individual.  They  enable 
a  corporation  to  manage  its  own  affairs,  and  to 
hold  property,  without  the  perplexing  intricacies, 
the  hazards  and  endless  necessity  of  perpetual 
conveyances,  for  the  purpose  of  transmitting  it 
from  hand  to  hand.  It  is  chiefly  for  the  purpose 
of  clothing  bodies  of  men,  in  succession,  with 
those  qualities  and  capacities,  that  corporations 
were  invented,  and  are  in  use.  By  these  means, 
a  perpetual  succession  of  individuals  are  capable 
of  acting  for  the  promotion  of  the  particular  ob- 
ject, like  onr  immortal  being.  Dartmouth  College 
V.  Woodward^  4  Wheat.  518;  4  Cond.  Rep.  543. 

13.  There  are  two  kinds  of  corporations  ag- 
gre£:ate,  such  as  are  for  public  government,  and 
such  as  are  for  private  charity.  Public  corpo- 
rations are  those  for  the  government  of  a  town, 
city,  or  the  like,  and  are  governed  by  the  law 
of  tne  land :  they  have  no  particular  founder, 
and  consequently  no  particular  visitor.  They 
are  founded  by  the  government  for  public  pur- 
poses, and  the  whole  interest  belongs  to  the  go- 
vernment. Private  and  particular  corporations 
for  charity  are  subject  to  the  private  government 
of  those  who  create  them,  and  are  to  be  visited 
by  them  or  their  heirs,  or  such  other  persons  as 
they  may  appoint.  The  only  rules  for  their  go- 
vernment are  the  laws  and  constitutions  assigned 
by  the  founder.    Ibid, 

14.  When  a  charter  is  granted,  and  it  brings 
the  corporation  into  existence,  without  any  act 
of  the  natural  persons  who  compose  it,  and  gives 
such  corporation  any  privileges,  franchises,  or 
property,  the  law  deems  the  corporation  to  be 
first  brought  into  existence,  and  then  clothes  it 
with  the  granted  liberties  and  property.  When, 
on  the  other  hand,  the  corporation  is  to  be  brought 
into  existence  by  some  future  acts  of  the  corpo- 
rators, the  franchises  remain  in  abeyance  until 
such  acts  are  done,  and  when  the  corporation  is 
brought  into  life,  the  franchises  instantaneously 


attach  to  it.  There  is  no  difference  between  the 
case  of  a  grant  of  land  or  of  fiancbises  to  an  ex- 
isting corporation,  and  a  grant  to  a  corporatioii 
brought  into  life  for  the  verj  purpose  of  receiT- 
ing  the  grant.  As  soon  as  it  is  in  esse,  and  the 
franchises  and  property  become  vested  and  exe- 
cuted in  it^  it  is  as  much  an  executed  contract, 
as  if  its  prior  existence  bad  been  established  for 
a  century.    Ibid, 

15.  The  books  of  a  corporation  are  the  best 
evidence  of  their  acts,  and  ought  to  be  admitted 
in  evidence  whenever  those  acts  are  to  be  proved. 
Owingsv.Speedj  5  Wheat.  420;  4  Cond.  Rep. 
716. 

16.  A  corporation  cannot  make  a  coatraet 
which  will  abridge  the  legislative  power  with 
which  it  is  invested  by  its  charter^  Goszler  r. 
The  Corporation  of  Georgetown^  6  Wheat.  593; 
5  Cond.  Rep.  196. 

17.  It  is  a  sound  principle,  that  when  a  go- 
vernment becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  ihs 
transactions  of  that  company,  of  its  sov^igii 
character,  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  it  its  privileees  aod 
its  prerogatives,  it  descends  to  a  level  with  tbose 
with  whom  it  associates  itself,  and  takes  the 
character  which  belongs  to  its  associates,  and  to 
the  business  which  is  to  be  transacted.  Thus 
many  states  who  have  an  interest  in  banks  are 
not  suable  in  their  own  courts ;  yet  they  nerer 
exempt  the  corporation  from  being  sued.  Bmk 
of  the  United  States  v.  Planters'  Bank  of  Georpe^ 
9  Wheat.  904 :  5  Cond.  Rep.  794. 

18.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovereignty.  It  tcts 
merely  as  a  corporator,  and  exercises  no  other 
power  in  the  roansgement  of  the  affairs  of  the 
corporation,  than  are  expressly  given  by  the  in- 
corporating act.    Ibid. 

19.  The  great  object  of  an  incorporation  is  tc 
bestow  the  character  and  properties  of  indiTi- 
duality  on  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  it  from  tbe 
burdens  common  to  individuals,  do  not  flow  ne- 
cessarily  from  the  charter,  but  roust  be  expre^ 
in  it,  or  they  do  not  exist.  Providenu  Boafc  t. 
Billings  ^  Pittmany  4  Peters,  514. 

20.  That  a  corporation  is  strictly  limited  to 
the  exercise  of  those  powere  which  are  specifi- 
cally conferred  on  it,  will  not  be  denied.  The 
exercise  of  the  corporate  franchise,  being  le- 
strictive  of  individual  rights,  cannot  be  extended 
beyond  the  letter  and  spirit  of  the  act  of  inccr- 
poration.     Beatty  v.  JTnotrfer,  4  Peters,  152. 

21.  In  respect  to  public  corporations  vhitb 
exist  only  for  public  purposes,  as  counties,  towns, 
cities,  &c.,  the  legislature  may,  under  proper  limi- 
tations, have  a  right  to  change,  modily,  enlarfe, 
or  restrain  them;  securing,  however,  the  property 
for  the  use  of  those  for  whom,  at  whose  expense, 
it  was  originally  purchased.  But  the  legidaiore 
cannot  repeal  statutes  erecting  private  corpon* 
tions,  or  confirming  to  them  property  alresdy 
acquired  under  the  faith  of  previous  la^-s;  a«! 
by  such  repeal^  vest  the  property  excluaivelj  ii 
the  state,  or  dispose  of  tne  same  to  each  pai« 
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poees  as  tbev  may  please,  without  the  consent 
or  defaoh  of  the  corporators.  Terret  et  aZ.  y. 
Taylor  et  d^  9  Cranch,  43 ;  3  Cond.  Rep.  254. 

22.  By  the  supreme  court : — ^The  court  find  no 
cue  in  which  the  principle  is  affirmed,  that  a 
municipal  corporation,  established  for  the  general 
purposes  of  government,  with  limited  legislative 
powers,  has  been  considered  liable  for  losses 
consequent  on  its  having  misconstrued  the  ex- 
tent of  its  powers,  in  granting  a  license  which  it 
bad  no  authority  to  grant,  without  taking  that 
(iecurity  for  the  conduct  of  the  person  obtaining 
the  license,  which  its  own  ordinances  had  been 
supposed  to  require,  and  which  misht  protect 
those  who  transact  business  with  tne  persons 
acting  under  the  clause.  Fawle  v.  The  Uommon 
Council  of  Alexandria,  3  Peters,  409. 

23.  That  corporations  are  bound  by  their  con- 
tracts is  admitted.  That  money  corporations, 
or  those  carrying  on  business  for  themselves,  are 
liable  for  torts,  is  well  settled.  But  that  a  legis- 
lative corporation,  established  as  a  part  of  the 
goyemment  of  the  country,  is  liable  for  losses 
sustained  by  a  nonfeasance,  by  an  omission  of 
the  corporate  body  to  observe  a  law  of  its  own, 
in  which  no  penalty  is  provided,  is  a  principle 
for  which  the  court  can  nnd  no  precedent.  Ibid. 

24.  Municipal  corporations,  acting  within  the 
limits  of  the  powers  conferred  upon  them  by  the 
legislature,  in  the  exercise  of  a  special  franchise 
granted  to  them,  and  the  performance  of  a  spe- 
cial duty  imposed  upon  them,  are  responsible 
for  the  acts  and  contracts  of  their  agents,  duly 
appointed  and  authorized,  within  the  scope  of 
ihe  authority  of  such  agents^  in  the  same  manner 
as  other  corporations  and  private  individuals  are 
responsible  on  their  promises^  express  and  im- 
plied. Clarke  v.  Tke  Corporation  of  Washington^ 
12  Wheat.  40 ;  6  Cond-  Rep.  425. 

25.  Where  a  new  bank  was  incorporated  with 
the  same  name  as  an  old  bank,  whose  charter 
was  expiring,  the  new  bank  is  not  responsible 
for  the  notes  of  the  old  bank,  although  the  major 
part  of  the  stockholders  may  be  the  same  in 
each  bank.  Bdlows  v.  HallotDell  and  Augusta 
Bank  2  Mason's  C.  C.  R.  31. 

26.  Whether  a  charter  be  a  continuation  of  an 
old  corporation,  or  the  creation  of  a  new  corpo- 
ration, must  be  decided,  not  by  the  persons  who 
are  stockholders,  but  by  the  legislative  intent  in 
the  act  of  incoiporation.  The  charter  granted 
bv  the  Massachusetts  act  of  the  23d  of  June, 
1812.  ch.  47,  to  the  Hallowell  and  Augusta  Bank, 
is  licit  a  continuance  of  the  old  corporation  of 
thai  name.     Ibid. 

27.  The  answer  in  chancery  of  a  corporate 
body,  under  its  common  seal,  denying  the  equity 
of  H  bill,  is  sufficient  to  warrant  a  denial  of  an 
iiijuiirtioii,  or  to  dissolve  it  if  granted.  Haisht  v. 
T/ie  Proprietors  of  the  Morris  Aqueduct ,  4  Wash. 
C.  C.  R.  601. 

28.  If  the  ordinances  of  the  city  corporation 
of  Philadelphia  are  in  collision  with  an  act  of 
Ciiiigress,  the  former  must  sive  way.  The  United 
Stales  V.  John  Hart,  Peters'  C.  C.  R.  390. 

29.  A  corporation,  by  the  very  terms  and  na- 
ture of  its  political  existence,  is  subject  to  disso- 
lution, by  a  surrender  of  its  corporate  franchises, 


and  by  a  forfeiture  of  them  for  wilful  misuser 
and  nonuser.  Every  creditor  must  be  presumed 
to  understand  the  nature  and  incidents  of  such  a 
body  politic,  and  to  contract  with  reference  to 
them.  And  it  would  be  a  doctrine  new  in  the 
law,  that  the  existence  of  a  private  contract  of 
the  corporation  should  force  upon  it  a  perpetuity 
of  existence,  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  cnarter.  Mumma  v.  The 
Potomac  Company f  8  Peters,  281. 

30.  There  is  no  pretence  to  say,  that  a  scire 
facias  to  revive  a  judgment,  can  be  maintained, 
and  a  judgment  had  tnereon,  against  a  dead  cor- 
poration, any  more  than  against  a  dead  man. 

31.  In  a  suit  brought  by  the  president,  direo^ 
tors  and  company  of  the  Bank  of  the  United 
States^  upon  a  bond  given  to  the  bank  to  secure 
the  faithful  performance  of  the  official  duties  of 
one  of  its  cashiers,  evidence  of  the  execution 
of  the  bond,  and  of  its  approval  by  the  board  of 
directors,  (according  to  the  rules  and  regulations 
contained  m  the  charter  of  the  bank,)  is  admis- 
sible, notwithstanding  there  was  no  record  of 
such  approval,  and  the  plaintiff  may  prove  the 
fact  of  such  approval  by  the  board,  by  presump- 
tuous evidence,  in  the  same  manner  as  such  fact 
might  be  proved  in  the  case  of  private  persons 
not  acting  as  a  corporation,  or  as  the  agents  of  a 
corporation.  Banic  of  the  United  States  v.  Dan- 
dridge,  12  Wheat.  64  j  6  Cond.  Rep.  440. 

32.  Where,  in  such  a  case,  the  cashier  is  duly 
appointed,  and  permitted  to  act  in  his  office,  for 
a  long  time,  under  the  sanction  of  the  directors, 
it  is  not  necessary  that  his  official  bond  shoula 
be  accepted  by  the  board  of  directors  as  satis- 
factory, according  to  the  terms  of  the  charter,  in 
order  to  enable  him  to  enter  legally  on  the  duties 
of  his  office,  or  to  make  his  sureties  responsible 
for  the  non-performance  of  those  duties.  The 
charters  and  the  by-laws  are  to  be  considered, 
in  this  respect,  directory  to  the  board  and  not  as 
conditions  precedent.    Ibid, 

33.  Where  two  corporations  are  created  by 
adjacent  states,  with  the  same  name,  to  construct 
a  canal  in  each  -of  the  states  respectively,  and 
afterwards  their  interests  are  united  by  subse- 
quent acts  of  the  states  respectively,  this  does 
not  merge  the  separate  corporate  existence  of 
such  corporations,  but  creates  a  unity  of  stock 
and  interest  only.  Famum  v.  Blackstone  Canal 
Corporation^  1  Sumner's  C.  C.  R.  47. 

34.  Every  act  of  incorporation  must  be  con- 
strued in  such  a  manner,  if  possible,  as  not  to 
exceed  the  sovereignty  of  the  legislature  grant- 
ing it.  It  ought  not,  therefore,  to  be  deemed  to 
authorize  any  act  to  be  done  which  would  ex- 
ceed the  jurisdictional  power  of  the  state,  or  inter- 
fere with  the  rights  of  other  states,  as  to  construct 
a  canalf  or  raise  a  dam,  in  another  state.    Ibid, 

35.  A  college,  merely  because  it  receives  a 
charter  from  the  government,  though  founded  by 
private  benefactors,  is  not  thereby  constituted  a 
public  corporation  controllable  by  the  govern- 
ment, nor  does  it  make  any  difference  that  the 
funds  have  been  generally  derived  from  the 
bounty  of  the  government  itself.  Allen  v.  M^Keen, 
1  Sumner's  C.  C.  R.  276. 


446 


CORPORATIONS. 


Liabilities  and  Obttgations  of  Corporationi. 


2.  Liabilities  and  Ohligqiions  of  Corporations. 

36.  A  corporation  can  act  only  in  the  manner 
prescribed  by  the  act  of  incorporation  which 
created  it.  when  its  agents  do  not  clothe  their 
proceedings  with  those  solemnities  which  are 
required  by  the  ineorporating  act,  te  enable  them 
to  bind  the  company,  the  informality  of  the  trans- 
action is  itself  conducive  to  the  opinion,  that 
such  act  was  rather  considered  as  manifesting 
the  terms  on  which  they  were  willing  to  bind 
the  company,  as  negotiations  preparatory  to  a 
conclusive  agreement,  than  as  a  contract  obliga- 
tory on  both  parties.  Head  and  Amory  v.  The 
Providence  Ins,  Co,,  2  Cranch,  127 ;  1  Cond.  Rep. 
371. 

37.  In  it»  corporate  capacity,  a  corporation  is  a 
mere  creature  of  the  act  to  which  it  owes  its 
existence :  it  may  correctly  be  said  to  be  pre^ 
cisely  what  the  incorporating  act  lias  made  it,  to 
derive  all  its  powers  from  that  act,  and  to  be  ca- 
pable of  exerting  its  faculties  only  in  the  manner 
that  act  authorizes.    Ihid, 

33.  Wherever  a  corporation  aggregate  is  acting 
within  the  scope  of  the  legitimate  purposes  of 
its  institution,  all  parol  contracts  maae  by  its  au- 
thorized agents  are  express  promises  of  the  oor- 
Eiration;  and  all  duties  imposed  on  them  by 
w,  and  ail  benefits  conferred  at  their  requesi. 
raise  implied  promises,  for  the  enforcement  or 
which  an  action  lies.  Bank  of  Columbia  v.  Pat- 
terson's Administrator  s,  TCranch,  299;  2  Cond. 
Rep.  501 

39.  The  technical  doctrine,  that  a  corporation 
could  not  contract,  except  under  its  seal^  or  in 
other  words,  could  not  make  a  promise,  if  it  ever 
had  been  fully  settled,  must  have  been  produc- 
tive of  great  mischief.  Indeed,  as  soon  as  the 
doctrine  was  established  that  its  regularly  ap- 
pointed agents  could  contract  in  their  name  with- 
out seal,  it  was  impossible  to  support  it:  for 
otherwise  the  party  who  trusted  it  must  have 
been  without  remedy  against  the  corporation. 
Ibid. 

40.  The  seventeenth  section  of  the  act  incor- 
porating the  Mechanics  Bank  of  Alexandria,  pro- 
viding '^  that  all  bills,  bonds,  notes,  and  every 
other  contract  or  engagement  on  behalf  of  the 
corporation,  shall  be  signed  by  the  president, 
anci  countersigned  by  the  cashier,  and  the  funds 
of  the  corporation  shall  in  no  case  be  liable  for 
any  contract  or  engagement,  unless  the  same 
shall  be  signed  and  countersigned  as  aforesaid," 
does  not  extend  to  contracts  and  undertakings 
implied  inlaw.  Mechanics  Bank  of  Alexandria  v. 
The  Baidt  of  Columbioj  5  Wheat.  326 ;  4  Cond. 
Rep.  666. 

41.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the  in- 
strument, whether  it  was  an  official  or  a  private 
act,  parol  evidence  was  admitted  to  show  that  it 
was  an  official  act.    Ibid, 

42.  The  acts  of  a  cashier  of  a  bank,  done  in 
the  ordinary  course  of  the  business  actually  con- 
fided to  such  an  officer,  may  well  be  deemed 
prima  facie  evidence,  tmit  tney  fell  within  the 


scope  of  his  duty.    Fletkner  v.  The  Satd  of  the 
Umted  States,  8  Wheat.  338 ;  5  Cbnd.  Rep.  465. 

43.  The  ancient  doctrine  of  the  common  kv, 
that  a  corporation  can  only  act  throu^  the  in- 
strumentality of  its  common  seal,  has  no  appli- 
cation to  corporations  created  by  statute,  whose 
charter  contemplates  the  business  of  the  corpo- 
ration, to  be  transacted  exclusively  by  a  special 
body  or  board  of  directors ;  and  the  acts  of  such 
a  body  or  board,  evidenced  by  a  written  note,  are 
as  completely  binding  on  the  corporation,  and  at 
complete  authority  to  their  agents,  as  the  mott 
solemn  acts  done  under  the  corporate  seal.  Rid. 

44.  Municipal  corporations,  acting  within  the 
limits  of  the  power  conferred  on  them  by  the 
legislature,  in  the  exercise  of  a  special  franchise 
granted  to  them,  and  the  performance  of  a  spe- 
cial duty  imposed  upon  them,  are  responsible  for 
the  acts  ana  contracts  of  their  agents,  duly  ap- 
pointed and  authorized  within  the  scope  of  the 
authority  of  such  agents,  in  the  same  manner  as 
other  corporations  and  private  individuals  are  re- 
sponsible on  their  promises  express  and  implied. 
Clark  V.  Corporation  of  Washington,  13  Wheat.  40  j 
6  Cond.  Rep.  425. 

45.  It  is  not  admitted  as  a  general  proposition, 
that  the  acts  of  a  corporation,  although  io  all 
other  respects  rightly  transacted,  are  inralid. 
merely  from  the  omission  to  have  them  ledoced 
to  writing,  unless  the  statnte  creating  such  cor- 
porations makes  such  writing  indispensable  ai 
evidence,  or  to  give  them  an  obligatory  form.  If 
the  statute  imposes  such  a  restriction,  it  muM  be 
obeyed ;  if  it  does  not,  then  it  remains  for  those 
who  assert  this  doctrine,  to  establish  it  by  the 
principles  of  the  common  law,  and  by  decisire 
authorities.  Bank  of  the  United  States  v.  Dos- 
dridge,  12  Wheat.  64 ;  6  Cond.  Rep.  444. 

46.  Grants  and  proceedings  beneficial  to  the 
corporation  are  presumed  to  be  accepted ;  and 
slight  acts  on  their  part,  which  can  be  reasonablT 
accounted  for,^  only  upon  the  supposition  of  such 
acceptance,  are  admitted  as  presumptions  of  the 
fact.  If  a  person  acts  notoriously  as  cashier  of 
a  bank,  and  is  recognised  by  the  directore  or  bf 
the  corporation  as  an  existing  officer,  a  regokur 
appointment  will  be  presumed ;  and  his  acts  as 
cashier  will  bind  the  corporation,  although  no 
written  proof  is  or  can  be  produced  of  his  ap- 
pointment. A  charter  may  be  presumed  to  hare 
been  given  to  persons  who  have  long  acted  as  a 
corporation,  and  assumed  the  exercise  of  the 
powera  of  a  corporate  body,  whether  of  an  ordi- 
nary or  extraordinary  nature.  The  acts  of  the 
corporate  officera  are  admissible  evidence  ts 
prove  the  fact  of  the  acceptance  of  a  particular 
charter  by  an  existing  corporation,  or  oy  oorpo- 
ratore  already  in  the  exercise  of  corporate  func- 
tions.   Ibid, 

47.  An  action  was  instituted  in  the  cirtQlt 
court  of  the  United  States  for  the  district  of  Ala- 
bama, by  the  Bank  of  Augusta,  Georgia,  a^^aioft 
the  defendant,  a  citizen  of  Alabama,  on  bills  of 
exchange  drawn  at  Mobile,  Alabama,  on  Nev 
York,  which  had  been  protested  for  non-paytneot, 
and  returned  tcMobde.  The  bill  was  made 
and  endorsed  for  the  purpose  of  being  disooniried 
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by  the  agent  of  the  bank,  who  had  funds  in  his 
haods  belonging  to  the  plaintiffs  for  the  purpose 
of  parcbasitig  Dills  of  exchan^  which  funds 
were  derived  from  bills  and  notes  discounted  by 
the  bank  in  Georgia.    Thtf  bills  were  discounted 
by  the  agent  of  the  bank  in  Mobile,  for  the  be- 
nefit  of  the  bank,  with  their  funds*  to  remit  the 
mid  funds  to  the  bank.  The  defendant  defended 
the  suit  on  the  facts  that  the  Bank  of  Augusta  is 
a  oorpomtion  incorporated  by  an  act  of  the  legis- 
lature of  Georgia,  and  have  such  power  as  is 
Qsoaily  conferred  on  banking  institutions,  such 
as  to  purchase  bills  of  exchange,  &c.    The  cir- 
cuit court  held  that  the  plaintiSs  could  not  reco- 
ver on  the  bills  of  exchange,  and  that  the  pur- 
chase of  the  bills  by  the  agent  of  the  plaintiffs 
was  prohibited  by  the  laws  of  Alabama,  and 
gare  judgment  for  the  defendant.    In  the  case 
of  the  fi^k  of  the  United  States  of  Pennsyl- 
vania V.  Primrose,  the  plaintiffs,  a  corporation  by 
virtue  of  a  law  of  the  state  of  Pennsylvania,  au- 
thorized by  its  charter  to  sue  and  be  sued  in  the 
name  of  the  corporation,  and  to  deal  in  bills  of 
eichange,  and  composed  of  citizens  of  Pennsyl- 
vania, and  of  states  of  the  United  States,  other 
than  the  state  of  Alabama;  the  agent  of  the 
bank  resident  in  Mobile,  and  in  possession  of 
funds  belonging  to  the  bank,  and  mtrusted  with 
them  for  the  sole  purpose  ot  purchasing  bills  of 
exchange,  purchased  a  bill  of  exchange,  and 
paid  for  the  same  in  notes  of  the  branch  of  the 
Bank  of  Alabama,  at  Mobile.    The  bill  was  pro- 
tested for  non-payment,  and  a  suit  was  instituted 
ill  the  circuit  court  against  the  payee,  the  en- 
dorser of  the  bill.    The  question  for  the  opinion 
of  the  circuit  court  was,  whether  the  purchase 
of  the  bill  of  exchange  by  the  United  States 
Rank  was  a  valid  contract  under  the  laws  of  Ala^ 
banna.    The  circuit  court  decided  that  the  con- 
tract was  void,  and  gave  judgment  for  the  de- 
fendant.   The  case  of  the  Mew  Orleans  and 
Carroll  ton  Railroad  Company  v.  Joseph  B.  Earle, 
was  similar  to  that  of  the  Bank  of  Augusta  v. 
Joseph  B.  Earle.    The  supreme  court  reversed 
the  judgment  of  the  circuit  court  in  the  three 
caseS;  and  held  the  contracts  for  the  purchase  of 
the  bills  valid,  and  that  the  plaintiffs  acquired  a 
legal  title  to  the  bills  by  the  purchase.    The 
Bank  of  Augusta  v.  Earle,  13  Peters,  519. 

48.  In  the  case  of  the  Bank  of  the  United 
Slates  V.  Deveaux,  the  supreme  court  decided, 
that  in  a  question  of  jurisdiction  they  might  look 
to  the  character  of  tne  persons  composing  a  cor- 
poration ;  and  if  it  appeared  that  they  were  citi- 
zens of  another  state,  and  the  fact  was  set  forth 
by  proper  averments,  the  corporation  misht  sue 
in  its  corporate  name  in  the  courts  of  the  United 
States.     But  in  that  case  the  court  confined  its 
decision,  in  express  terms,  to  a  question  of  juris- 
diction,  to  a  right  to  sue,  and  evidently  went 
even  so  far  with  some  hesitation.  The  propriety 
of  that  decision  is  fully  assented  to,  and  it  has 
ever  since  been  recognised  as  authority  in  this 
court.   But  the  princij^e  has  never  been  extended 
ao7  farther  than  it  was  carried  in  that  case,  and 
has  never  been  supposed  to  extend  to  contracts 
made  by  a  corporation,  especially  in  another 
forerejgnty.     Ibid. 


49.  The  nature  and  character  of  a  corporation 
created  by  statute,  and  the  extent  of  the  powers 
which  it  may  lawfully  exercise,  have  upon  se- 
veral occasions  been  under  consideration  in  the 
supreme  court.  The  cases  of  Head  and  Amory 
V.  xhe  Providence  Insurance  Company,  2  Cranch, 
127,  and  the  Dartmouth  College  v.  Woodward,  4 
Wheaton.  636,  cited.    Ibid. 

50.  Wnenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity ;  of  the  arti- 
ficial beinff  created  by  the  charter,  and  not  the 
contract  of  the  individual  members.  The  only 
rights  it  can  claim  ate  the  rights  which  are  given 
to  it  in  that  character,  and  not  the  rights  w^hich 
belong  to  its  members  as  citizens  of  a  state. 
Ibid. 

51.  It  may  be  safely  assumed,  that  a  corpora^ 
tion  can  maxe  no  contracts,  and  qo  no  act,  either 
within  or  without  the  state  which  creates  it,  ex- 
cept such  as  are  authorixed  by  its  charter ;  and 
those  acts  must  also  be  done  by  such  officers  or 
agents,  and  in  such  manner  as  the  charter  au- 
thorizes* And  if  the  law  creating  a  corporation 
does  not,  by  the  true  construction  of  the  words 
used  in  the  charter,  give  it  the  right  to  exercise 
its  powers  beyond  tne  limits  of  the  state,  all  con- 
tracts made  by  it  in  other  states  would  be  void. 
Ibid. 

52.  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law,  and  by  force  of 
the  law ;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another 
sovereignty.  But  although  it  must  live  and  have 
its  being  m  that  state  only,  yet  it  does  not  bv 
any  means  follow  that  its  existence  there  will 
not  be  recognised  in  other  places;  and  its  resi- 
dence in  one  state  creates  no  insuperable  objeo- 
tion  to  its  power  of  contracting  in  another.  It  is 
indeed  a  mere  artificial  being,  invisible  and  in- 
tangible; yet  it  is  a  person  for  certain  purposes, 
in  contemplation  of  law;  and  has  been  recog- 
nised as  such  by  the  decisions  of  this  court.  It 
is  sufficient  that  its  existence  as  an  artificial 
person,  in  the  state  of  its  creation,  is  acknow- 
ledged and  recognised  by  the  law  of  the  nation 
where  the  dealing  takes  place:  and  that  it  is 
permitted,  by  the  laws  of  that  place^  to  exercise 
there  the  powers  with  which  it  js  endowed. 
Ibid. 

53.  It  is  well  settled,  that  by  the  law  of  co- 
mity among  nations,  a  corporation  created  by 
one  sovereignty  is  permitted  to  make  contracts 
in  another,  and  to  sue  in  its  courts;  and  that  the 
same  law  of  comity  prevails  among  the  several 
sovereignties  of  this  Union.  The  public,  well- 
known,  and  long-continued  usages  of  trade ;  the 
eeneral  acc^uiescence  of  the  states ;  the  particu- 
lar legislation  of  some  of  them,  as  well  as  the 
legisUtion  of  congress,  all  concur  in  proving  the 
truth  of  this  proposition.    Ibid. 

54.  Franchises  are  special  privileges  conferred 
by  government  upon  individuals,  and  which  do 
not  belong  to  the  citizens  of  the  country  gene- 
rally of  common  right.    It  is  essential  to  the 
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character  of  a  franchise,  that  it  should  be  a  grant 
from  the  sovereign  authority ;  and  in  this  coun- 
try, no  franchise  can  be  held  which  is  not  de- 
rived from  a  law  of  the  state.    Ibid. 

55.  The  court  can  perceive  no  sufRcIent  rea- 
son for  exclnding  from  the  protection  of  the  law 
the  contracts  of  foreign  corporations,  when  they 
are  not  contrary  to  the  known  policy  of  the  state, 
or  injurious  to  its  interests.  It  is  nothing  more 
than  the  admission  of  the  existence  of  an  artifi- 
cial person  created  by  the  law  of  another  state ; 
and  clothed  with  the  power  of  making  certain 
contracts.  It  is  but  the  usual  comity  of  recog- 
nising the  law  of  another  state.    Ibia. 

56.  In  the  legislation  of  congress,  where  the 
states  and  the  people  of  the  several  states  are 
all  represented,  we  shall  find  proof  of  the  general 
understanding  in  the  United  States  that,  by  the 
law  of  comity  among  the  states,  the  corporations 
chartered  by  one  were  permitted  to  make  con- 
tracts in  the  others.    Ibid. 

57.  A  corporation  may  be  bound  by  contracts 
not  executed  under  their  common  seal,  and  hj 
the  acts  of  its  officers  in  the  course  of  tneir  om- 
cial  duties :  when,  in  a  declaration,  it  is  averred 
that  a  bank  by  its  officers  agreea  to  a  certain 
contract,  this  averment  imports  every  thing  to 
make  the  contract  binding.  The  Bank  of  the 
Metropolis  v.  Guttschlickj  14  Peters,  19. 

58.  A  paper  executed  by  the  president  and 
cashier  of  a  bank,  purporting  to  convey  a  lot  of 
ground  held  by  the  bank,  is  not  the  deed  of  the 
corporation,    ibid. 

59.  An  action  of  assumpsit  was  brought  against 
the  Bank  of  the  Metropolis,  on  a  contract  under 
the  seals  of  the  president  and  cashier.  Heldj 
that  the  action  was  well  brought;  and  it  makes 

^  no  difference,  in  an  action  of  assumpsit  against 
a  corporation,  whether  the  agent  was  appointed 
under  the  seal  or  not;  or  whether  he  puts  his 
own  seal  to  a  contract  which  he  makes  in  be- 
half of  the  corporation.     Ibid. 

60.  The  artificial  being,  a  corporation  ag^e- 
gate,  is  not,  as  such,  a  citizen  of  the  United 
States;  yet  the  courts  of  the  United  States  will 
look  behind  the  mere  corporate  character,  to  the 
individuals  of  whom  it  is  composed ;  and  if  they 
were  citizens  of  a  different  slate  from  the  party 
sued,  they  are  competent  to  sue  in  the  courts 
of  the  United  States;  but  all  the  corporators 
must  be  citizens  of  a  different  state  from  the 
party  sued.  The  same  principle  applies  to  the 
individuals  composing  a  corporation  a^rgregate, 
when  standing  in  the  attitude  of  defendants, 
which  does  when  they  are  in  that  of  plaintiffs. 
The  Commercial  and  Railroad  Bank  of  Vicksburg 
V.  Slocomb  et  a?.,  14  Peters,  60.  S.  P.  Irvine,  for 
the  ttse  of  the  Lumberman's  Bank  of  Warren,  v. 
Lowry,  14  Peters,  393. 

61.  The  legislature  of  the  state  of  New  York, 
on  the  I8th  of  April,  1823,  incorporated  "The 
New  York  and  Scnuylkill  Coal  Company."  The 
act  of  incorporation  was  granted  for  the  purpose 
of  supplying  the  city  of  New  York  and  its  vici- 
nity with  coal ;  and  the  company  having,  at  great 
expense,  secured  the  purchase  of  valuable  and 
extensive  coal  lands  in  Pennsylvania,  the  legis- 
lature of  New  York,  to  promote  the  supply  of 


coal  as  fuel,  granted  the  incorporation,  with  the 
usual  powers  of  a  body  corporate,  giving  to  it 
the  power  to  purchase  and  hold  lands,  to  pro- 
mote and  attain  the  objects  of  the  incorporatioa. 
The  recitals  in  the  %ct  of  incorporation  shov 
this  power  was  granted  with  special  reference 
to  the  purchase  of  lands  in  the  state  of  Penosyl- 
vania.  The  right  to  hold  the  lands  so  parcfaaaed 
depends  on  the  assent  or  permission,  express  or 
implied,  of  the  slate  of  Pennsylvania.  Ktm^ 
V.  Coster  et  al.)  14  Peters,  122. 

62.  The  policy  of  the  state  of  Pennsylvania, 
on  the  subject  ox  holding  lands  in  the  state,  b| 
corporations,  is  clearly  indicated  by  the  act  ot 
the  legislature  of  Pennsylvania,  of  April  6, 1833. 
Lands  held  by  corporations  of  the  state,  or  of 
any  other  state,  without  license  from  the  com* 
monwealth  of  Pennsylvania,  are  subject  to  for- 
feiture to  the  commonwealth.  But  ever}-  such 
corporation,  its  feoffee  or  feoffees,  hold  and  re- 
tain the  same,  to  be  divested  or  dispossessed  by 
the  commonwealth,  by  due  course  of  law.  The 
plain  interpretation  of  this  statute  is,  that  antil 
the  claim  (o  a  forfeiture  Is  asserted  by  the  state, 
the  land  is  held  subject  to  be  divested  by  doe 
course  of  law,  instituted  by  the  oonunonwealtli 
alone,  and  for  its  own  use.    Ibid. 

63.  The  supreme  court  of  Pennsylvania  having 
decided  that  a  corporation  has,  m  that  state,  a 
right  to  purchase,  hold,  and  convey  land,  until 
some  act  is  done  by  the  government,  acconling 
to  its  own  laws,  to  vest  the  estate  in  itself,  the 
estate  may  remain  in  a  corporation  so  porchasiog 
or  holding  lands ;  but  sucli  estate  is  defeasible 
by  the  commonwealth.  This  being  the  law  of 
Pennsylvania,  it  must  govern  in  a  case  where 
land  in  Pennsylvania  had  t)een  purchased  by  a 
corporation  created  by  the  legislature  of  Nev 
York,  for  the  purpose  of  supplying  coal  frtffli 
Pennsylvania  to  the  city  of  New  York.    Ibid. 

64.  In  the  case  of  the  Bank  of  Augusta  v. 
Earle,  13  Peters,  584,  and  in  various  other  cases 
decided  in  the  supreme  court,  a  corporation  is 
considered  an  artificial  being,  existing  only  in 
contemplation  of  law;  and  beine:  a  mere  crea- 
ture of  law,  it  possesses  only  toose  propeitJes 
which  the  charter  of  its  creation  confers  upon 
it,  either  expressly,  or  as  incidental  to  its  very 
existence.  Corporations  created  by  statute  must 
depend  for  their  powers,  and  the  mode  of  exer- 
cising them,  upon  the  true  construction  of  the 
statute.    Ibid. 

65.  A  corporation  can  have  no  legal  existence 
out  of  the  sovereignty  by  which  it  is  created,  as 
it  exists  only  in  contemplation  of  law,  and  by 
force  of  the  law :  and  wnen  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corpora- 
tion can  have  no  existence.  It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to 
another  soverei^ty.  But  although  it  may  brs 
and  have  its  being  in  that  state  only,  yet  it  does 
not  follow  that  its  existence  there  will  not  be 
recognised  in  other  places;  and  its  residence  h 
one  state  creates  no  insuperable  objection  to  iti 
power  of  contracting  in  another.  The  corpon- 
tion  must  show  that  the  law  of  its  creation  gare 
it  authority  to  make  such  contracts.  Yet,  ms  k 
the  case  of  a  natural  persooi  it  is  not  neoesEvy 
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that  it  should  actually  exist  in  the  sovereignty 
in  which  the  contract  is  made.  It  is  sufficient 
that  its  existence,  as  an  artificial  person  in  the 
state  of  its  creation,  is  acknowledged  and  re- 
cognised by  the  state  or  nation  where  the  deal- 
ing takes  place ;  and  that  it  is  permitted  by  the 
laws  of  that  place  to  exercise  the  powers  with 
which  it  is  endowed.    Ibid, 

66.  Every  power  which  a  corporation  exer- 
cises in  another  state,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is 
exercised  j  and  a  corporation  can  make  no  valid 
contract  without  the  sanction,  express  or  implied, 
of  such  sovereignty;  unless  a  case  should  be 
presented  in  which  the  right  claimed  by  the 
corporation  should  appear  to  be  secured  by  the 
constitution  of  the  United  States.    Ibid, 

67.  A  corporation  can  exercise  no  powers  bat 
(hose  which  are  specially  given  to  it.  Leasee  of 
Knowles  v.  Beatty,  1  McLean,  43. 

68.  A  power  to  impose  a  tax  for  certain  ob- 
jects, and  to  meet  ^^  all  other  necessary  expenses 
of  the  company,"  does  not  authorize  the  com- 
panv  to  levy  a  tax,  to  pay  a  tax  to  the  state. 

69.  The  necessary  expenses  are  those  incurred 
by  the  corporation  in  the  exercise  of  its  granted 
powers.     Ibid, 

70.  The  constitution  of  Michigan  does  not 
prohibit  the  legislature  from  creating  more  than 
one  bank  corporation  in  the  same  act.  Falconer 
y.  Campbell^  2  M'Lean,  195. 

71.  The  number  of  banks,  under  the  constitu- 
tion, is  a  question  of  policy  and  not  of  principle. 
Ibid. 

72.  To  create,  in  the  same  act,  more  than  one 
corporation,  is  common.    Ibid. 

73.  Under  the  act  of  15th  of  March,  1837,  the 
directors  and  stockholders  are  a  corporation,  and 
not  merely  a  joint-stock  association.     Ibid. 

74.  The    statute  of  Massachusetts  of   1821, 
ch.  28,  relating  to  the  individual  liabilities  of  the 
members  of   manufacturing  corporations,  is  to 
be  construed   as  a  remedial  statute,  and  the 
phrase  "  debts  contracted,''  as  employed  therein, 
means  not  only  debts  in  the  strict  sense  of  the 
term,  but  any  liabilities  incurred  by  the  corpora- 
tion.    If   the  liability  be  for  unliquidated  da- 
mages arising  from  contract  or  tort,  it  relates  to 
the  time  of  its  origin,  and  not  of  its  liquidation ; 
and,  therefore,  it  was  held,  that  the  testimony 
of  Edsoii,  who  was  a  member  of  the  corporation 
at  the  time  when  the  liability  asserted  in  the 
present  suit  arose,  must  be  rejected,  although  he 
nad  since   sold  out  all  his  interest.     Carver  v. 
Braintree  Manufacturing  Co.,  2  Story's  C.  C.  R. 
433. 

75.  Under  the  act  of  1809,  the  power  to  lay 
as:«t>ssnient8  is  vested  exclusively  in  the  corpo- 
ration, and  cannot  be  delegated  to  the  directors. 
Ex  parte  Henry  Winsor,  3  Story's  C.  C.  R.  411. 

76.  Where  the  powers  and  privileges  of  the 
Xorfolk  JVIanufacturing  Company  were,  by  its 
charter,  made  subject  to  the  provisions  Oi  the 
act  of  1809,  and  a  by-law  was  passed,  authoriz* 
ing  the  directors  '^to  take  care  of  the  interests, 
and  manage  the  concerns  of  the  corporation ;"  it 
was  held,  that  the  corpoiatioD  had  no  power  to 
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delegate  an  authority  to  the  directors  to  lay 
sessments,  and  that  the  said  by-law  did  not,  in 
fact,  import  an  intention  to  delegate  it.    Ibia.- 

77.  And  the  said  company,  having  first  made 
a  dividend  of  ten  per  cent.,  and,  before  payment 
thereof,  laid  an  assessment  of  ten  per  cent.,  pay- 
able on  the  same  day  ]  it  was  held,  that  the  cor- 
poration were  not  entitled  to  take  the  dividend  of 
any  stockholder,  without  an  order  from  him,  in 
payment  of  any  debt  due  from  him  to  the  cor- 
poration, or  as  a  set-off  to  the  assessment,  or  as 
a  charge  upon  any  shares  which  might  after- 
wards be  sold.    Ibid. 

78.  Where,  during  the  pendency  of  a  suit,  a 
corporation  surrenders  its  charter,  which  is  ac« 
cepted  by  the  legislature,  it  becomes  defunct, 
and  the  suit  abates,  unless  the  legislature,  by 
some  act,  saves  the  right  of  action  against  the 
corporation.  Greeley  v.  Smith,  3  Story's  C.  C.  R. 
657. 

79.  From  the  nature  of  the  stock  of  a  corpo- 
ration, which  is  created  by  and  under  the  au- 
thority of  a  state,  it  is  necessarily,  like  every 
other  attribute  oi  the  corporation,  to  be  gov- 
erned by  the  local  law  of  the  state,  and  not  by 
the  local  law  of  any  foreign  state.  Black  et  ci. 
y.Zacharie  et  a/.,  3  Howard,  511. 

80.  A  corporation  established  by  the  law  of  a 
state,  may  institute  a  suit  in  anotner  state,  on  a 
contract  made  in  the  state  in  which  the  corpora- 
tion was  created.  (The  case  of  the  BanK  of 
Augusta  V.  Earle,  13  Peters,  519,  cited,  and  the 
decision  re-afiirmed.)  The  Tombigbee  Railroad 
Co.v.Kneeland,  4  Howard,  16. 

3.  Jurisdiction  of  the  Courts  of  the  United  States 
in  Suits  against  Corporations. 

81.  A  corporation  aggre^^ate  cannot  be  a  citi- 
zen, and  cannot  litigate  m  the  courts  of  the 
United  Slates,  unless  in  consequence  of  the  cha- 
racter of  the  individuals  who  compose  the  body 
politic,  which  character  must  appear,  bjr  proper 
averments,  on  the  record.  It  is  not  sumcient  to 
describe  such  corporation  as  ''a  company  legally 

incorporated  by  the  legislature  of and 

estabhshed  at in  said  district.  The  Hope 

Ins.  Co.  of  Providence  v.  Boardman  et  aL,  6 
Cranch,  57;  2  Cond.  Rep.  189. 

82.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  suits,  brought  by  the  Bank 
of  the  United  States  against  a  bank  inco.porated 
by  a  statute  of  a  state,  and  of  which  the  state 
is  itself  a  stockholder,  together  with  private  in- 
dividuals, who  are  citizens  of  the  same  state, 
with  some  of  the  stockholders  of  the  Bank  ot 
the  United  States.  Bank  of  the  United  States  ▼. 
Planters^  Bank  ofGeorgiOj  9  Wheat.  904;  5  Good. 
Rep.  794. 

83.  When  a  government  becomes  apartner  in 
any  trading  company,  it  divests  itself,  so  far  as 
concerns  the  transactions  of  that  company,  of  its 
sovereign  character^  and  takes  that  of  a  private 
citizen.  Instead  ot  communicating  to  it  its  pri- 
vileges and  its  prerogatives,  it  descends  to  a 
level  with  those  with  whom  it  associates  itself, 
and  takes  the  character  which  belongs  to  its  as- 
sociates, and  to  the  business  which  is  to  be 
transacted.    Thus  many  states  who  have  aa  in- 
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terest  in  banks,  are  not  suable  in  their  own 
OourtB,  yet  they  never  exempt  the  corporation 
from  being  Bued.     Ibid. 

84.  The  Bank  of  the  United  States  may  sue 
in  the  circuit  courti*,  as  endorsee  or  bearer  of  a 
promissory  note,  although  the  original  payee  or 
endorser  could  not  sue  in  those  courts,  being  a 
iBitizen  of  the  same  state  with  the  defendant. 
Such  a  case  is  not  within  the  eleventh  section  of 
the  judiciary  act  of  September  24th,  1789,  ch. 
20,  which  was  merely  a  limitation  on  the  juris- 
diction conferred  by  that  act.     Ibid. 

85.  Jurisdiction  is  neither  given  nor  ousted  by 
the  relative  situation  of  the  parties  concerned  in 
interest,  but  by  the  relative  situation  of  the  par- 
ties named  on  the  record ;  consequently,  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  agamst  states,  is  limited  to  those  suits 
in  which  a  state  is  a  party  on  the  record.    Ibid. 

86.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  bill  in  equity,  filed  by  the 
Bank  of  the  United  States,  for  the  purposes  of 
protecting  the  bank  in  the  exercise  of  its  fran- 
chises, which  are  threatened  with  invasion  and 
destruction  under  an  unconstitutional  state  law : 
and  as  the  state  itself  cannot  be  made  a  defen- 
dant, it  may  be  maintained  against  the  officers 
and  agents  of  the  state  who  are  appointed  to 
execute  such  laws.    Ibid. 

87.  The  act  to  incorporate  the  subscribers  to 
the  Bank  of  the  United  States,  of  April  10th, 
1816,  ch.  44,  i^ives  to  the  circuit  court  of  the 
United  States  jurisdiction  of  all  suits  brought  by 
or  against  the  bank.  Osbom  et  td.  v.  Batik  of  the 
United  States^  9  Wheat.  738;  6  Cond.  Rep.  747. 

88.  A  corporation  aggregate,  composecf  of  citi- 
zens of  one  state,  may  sue  a  citizen  of  another 
Btate  in  the  circuit  court  of  the  United  States. 
Bank  of  the  United  States  v.  Deveaux  et  al.f  5 
Cranch,  61 ;  2  Cond.  Rep.  189. 

89.  Aj  a  citizen  of  New  Hampshire,  sued  a 
corporation,  established  by  a  statute  in  Connec- 
ticut, in  the  circuit  court  of  New  Hampshire; 
the  corporation  having  entered  a  general  appear- 
ance, it  was  held,  that  the  objection  to  the  ser- 
vice, under  the  eleventh  section  of  the  judiciary 
act  of  1789,  ch.  20,  was  waived.  Flanders  v. 
JEtna  Ins.  Co.j  3  Mason's  C.  C.  R.  158. 

90.  A  bill  in  equity  was  filed  by  A,  a  citizen 
of  New  Jersey,  a^inst  B,  and  the  Lehigh  Coal 
and  Navigation  Co.,  an  incorporated  body.  A 
plea  to  the  jurisdiction  stated,  '*that  four  of  the 
corporators,  naming  them,  were  citizens  of  New 
Jersey."  The  plea  was  sustained;  the  corpo- 
rators being  the  real  defendants,  by  their  corpo- 
rate name,  and  represented  by  their  officers. 
Kirkpatrick  et  d,  v.  White  et  d.j  4  Wash.  C.  C.  R. 
695. 

91.  The  fourth  section  of  the  act  of  limita- 
tions, of  Virginia,  limiting  the  right  of  action  in 
certain  case^,  to  five  years  after  the  action  ac- 
oraed,  applies  as  well  to  corporations  a^  to  indi- 
viduals. That  section  has  reference,  not  to  the 
character  of  the  plaintiff,  but  to  the  nature  of 
the  action.  Bank  of  the  United  States  v.  M  'Ken- 
ttf,  2  Brockenb.  C.  C.  R.  393. 

iB2.  A  note  was  discounted  at  the  Branch  Bank 


of  the  United  States,  at  Richmond,  and,  after  it 
arrived  at  maturity,  was  regularly  protested  fot 
non-payment ;  an  action  on  the  case  being 
brought  by  the  bank  against  the  endorser,  ti 
recover  the  amount  of  the  note,  more  than  five 
years  from  the  date  of  the  protest;  the  defendant 
p^leaded  the  act  of  limitations.  Held,  that  the 
right  of  action  is  barred  by  lapse  of  time,  the 
platntifis  not  being,  in  the  sense  of  the  saring 
act,  *'  beyond  the  seas  or  out  of  the  country.'' 
The  contract  having  been  made  at  Richmond, 
at  their  banking-house  there,  between  the  pre- 
siitent  and  directors  of  the  branch  bank  and  the 
defendant,  the  fact  of  there  being  an  office  of 
discount  and  deposite  of  the  Bank  of  the  United 
States  at  Richmond,  and  of  the  residence  of  the 
president  and  directors  of  the  branch  being  fiied 
there,  roust  be  considered,  with  reference  to 
this  contract,  as  fixing  the  residence  of  the  cor- 
poration itself  in  Ri^mond,  and  not  in  Phila- 
delphia, so  far  as  the  saving  of  the  act  applies 
to  the  locality  of  the  plaintifiT.    Ihid, 

93.  Where  a  corporation  is  sued  in  the  c'^'A 
court,  it  is  prima  facie  evidence  to  suppc  ^) 
averment  of  citizenship,  that  it  is  incorpoi..  .i 
by  a  law  of  the  state  in  which  the  action  is 
brous[ht,  and  transacts  its  business  within  it- 
Catlet  V.  The  Pacific  Ins.  Co.,  Paine's  C.  C.  B. 

94.  If  a  corporation  established  in  a  foreign 
country,  sue  in  the  courts  of  the  United  Statn, 
and  war  intervene,  pending  the  suit,  this  is  not 
sufficient  to  defeat  the  action,  unless  it  appa' 
on  the  record  that  thd  plaintinfs  are  not  wiibii 
any  of  the  exceptions  which  enable  an  altea 
enemy  to  sue.  Society  for  the  Propagation  oftk 
Gospel,  ^c.  V.  Whttlerj  2  GaUis.  C.  C.  R.  105. 

95.  There  is  no  lesal  difference  as  to  the  pla 
of  an  alien  enemVj  between  a  corporatioa  and 
an  individual.    Ibid. 

4.  Corporations  f&r  Charitable  and  Reiipaa 

Uses. 

96.  A  cornoration  for  religious  and  charitable 
purposes^  which  is  endow^  solely  by  prinw 
benefactions,  is  a  private  elemosynary  oorpon- 
tion,  although  it  is  created  by  a  charter  from  the 
government.  Society  v.  New  Havens  8  Wheat- 
464:  5  Cond.  Rep.  489. 

97.  The  capacity  of  private  individuals  (Bri- 
tish subjects),  or  of  corporations,  created  bf  the 
crown  for  religious  or  charitable  purposes,  in  the 
United  Slates,  or  in  Great  Britain,  to  hold  lands 
or  other  property  in  this  countryi  was  not  affected 
by  the  revolution.    Ibid. 

98.  The  proper  courts  in  the  United  Sates 
will  interfere  to  prevent  an  abuse  of  the  tnisa 
conferred  to  British  corporations  holding  larii 
here  to  charitable  uses,  and  will  aid  in  eDforrL*^ 
the  due  execution  of  the  trusts;  but  neither 
those  courts,  nor  the  local  legislature  where  the 
laiids  lie,  can  adjudge  a  forfeiture  of  the  fi*3* 
chises  of  the  foreign  corporation,  or  of  its  ^ 
perty.    Ibid. 

99.  The  property  of  British  corporations  « "Ae 
United  States,  is  protected  by  the  aixtn  u^*^ 
of  the  treaty  of  peace  of  1783,  in  the  same  ibm- 
ner  as  those  of  natural  persons;  and  ib^  ^i^ 
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thofl  protected,  is  confirmed  by  the  ninth  article 
of  the  treaty  with  England  of  1794,  flo  that  it 
eooid  not  be  forfeited  by  any  intermediate  legis- 
lative act,  or  other  proceedmg  for  the  defect  of 
alienage.    JUnd. 

100.  The  termination  of  a  treaty,  by  war,  does 
Dot  diveet  rights  of  property  already  Tested  un- 
der it.    Ibid, 

101.  Nor  do  treaties,  in  general,  become  ex- 
tingoished,  ipso  facto,  b]^  war  between  the  two 
governments.  Those  stipulating  for  a  perma- 
nent arrangement  of  territorial,  and  other  national 
rights,  are,  at  most,  suspended  during  the  war. 
and  revive  at  the  peace,  unless  they  are  waivea 
by  the  parties,  or  new  and  repugnant  stipula- 
tions are  made.    Ibid. 

102.  A  private  corporation  created  by  the 
legislature,  mav  lose  its  franchises  bv  a  misuser 
or  nonuser  of  tnem  ',  and  they  may  Se  resumed 
by  the  government  under  a  judicial  judgment, 
upon  a  quo  warranto,  to  ascertain  and  enforce 
the  forfeiture.  This  is  the  common  law  of  the 
knd ;  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation.  Terret  et  al. 
V.  Tmjlor  et  a2.,  9  Cranch,  43 ;  3  Cond.  Rep.  254. 

103.  The  grant  of  a  corporation  creates  obli- 
git/oiis  binding  both  on  the  grantor  and  gran- 
tees. On  the  part  of  the  former,  it  amounts  to 
an  extinguishment  of  the  right  to  bestow  the 
same  identical  franchise  on  another  corporate 
body,  or  to  impair  the  right  granted.  There  is 
also  an  implied  contract  that  the  founder  of  a 
private  charity  or  his  heirs,  or  persons  appointed 
oy  him  for  that  purpose,  shall  have  the  right  to 
visit  and  to  govern  me  corporation  j  and  in  case 
of  its  dissolution,  the  revereionary  right  of  the 
foamier  to  the  property  with  which  he  had  en- 
dowed it,  should  l^  preserved  inviolate.  TrtU' 
tees  of  Dartmouth  College  v.  Woodward^  4  Wheat. 
518;  4  Cond.  Rep.  526. 

104.  The  rights  acquired  by  the  persons  thus 
incorporated,  are  those  of  having  perpetual  suc- 
cession, of  suing  and  being  sued,  of  purchasing 
knds  lOT  the  iSsnefit  of  themselves  and  their 
successors,  of  havinsf  a  common  seal,  and  of 
making  by-laws.    Bdd, 

105..  There  are  two  kinds  of  corporations  ag- 
greerate,  such  as  are  for  public  government,  and 
such  as  are  for  private  charity.    Public  corpora- 
tions are  those  for  the  government  of  a  town, 
city,  or  the  like,  and  are  governed  bv  the  law  of 
the  land  ;  they  have  no  particular  founder,  and 
consequently  no  particular  visiter.    They  are 
foon(h*d  by  the  government  for  public  purposes, 
and  the  whole  interest  belongs  to  the  govern- 
ment.    Private  and  particular  corporations  for 
charity,  are  subject  to  the  private  government 
of  those  who  create  them,  and  are  to  be  visited 
by  them  or  their  heir^,  or  such  other  persons  as 
they  may  appoint.    The  only  rules  for  their  go- 
vernment are  the  laws  and  constitutions  assigned 
by  the  founder.    Ibid. 

106.  A  ooUege.  as  well  as  an  hospital,  are 
both    private   ancl  eleemosynary  corporations. 

Rid. 

107.  A  public  corporation  may  be  controlled, 
and  its  confl^titution  altered  and  amended  by  the 
gorernment,  in  such  manner  as  the  public  in- 


terest may  rec^uire.  A  private  corporation  is  the 
creature  of  private  benefaction,  for  a  charity  or 
private  por{X}ses :  it  is  endowed  and  founded  by 
private  persons,  and  subject  to  their  control, 
laws,  and  visitation.  With  such  a  corporation 
it  is  not  competent  for  the  legislature  to  inter- 
fere.   Ibid. 

108.  Eleemosynary  corporations  are  such  as 
are  constituted  for  the  perpetual  distribution  of 
the  free  alms  and  bounty  of  the  founder,  in  such 
manner  as  he  has  directed  ;  and  in  this  class  are 
ranked  hospitals  and  colleges.  To  all  eleemo- 
synary corix>rat]ons«  a  visitorial  power  attaches 
as  a  necessary  inciaent.  The  law  has  provided 
that  there  shall  somewhere  exist  a  power  to 
visit,  inquire  into,  and  correct  all  irregularities 
and  abuses  in  such  corporations  \  and  to  compel 
the  original  purposes  of  the  charity  to  be  faith- 
fully fulfilled.    Ibid. 

109.  Of  common  right,  by  the  gift,  the  founder 
and  his  heirs  are  the  lesal  visiters,  unless  the 
founder  has  assigned  another  person  to  be  visiter: 
for  the  founder  may,  if  he  please,  at  the  time  of 
the  endowment,  part  with  his  visitorial  power ; 
and  the  person  to  whom  it  is  assigned,  will,  in 
that  case,  possess  it  in  exclusion  of  the  rounder's 
heirs.  This  visitorial  power  is,  therefore,  an 
hereditament,  founded  in  property,  and  valuable 
in  intendment  of  law;  and  stands  upon  the 
maxim,  that  he  who  jpves  his  property,  has  a 
right  to  reflate  it  in  mture.    Ibid. 

110.  It  includes  all  the  legal  right  of  patron- 
age, for  patronage  and  visitation  are  necessary 
consequents  upon  one  another.  No  technical 
terms  are  necessary  to  assign  or  vest  the  visi- 
torial power :  it  is  sufficient,  if,  from  the  nature 
of  the  duties  to  be  performed  by  particular  per- 
sons under  the  charter,  it  can  be  inferred  that 
the  founder  meant  to  part  with  it  in  their  favour. 
He  may  divide  it  among  various  persons,  or  sub- 
ject it  to  any  modifications  or  control,  by  the 
fundamental  statutes  of  the  corporation.  But 
where  the  appointment  is  given  in  general  terms, 
the  whole  power  vests  in  the  appointee.    Ibid. 

111.  In  the  construction  of  charters,  it  is  a 
general  rule,  that  if  the  objects  of  the  charity 
are  incorporated;  as  for  instance,  the  mastera 
and  fellows  of  a  college,  or  the  master  and  poor 
of  an  hospital :  the  visitorial  power,  in  the  absence 
of  an  V  special  appointment,  silently  vests  in  the 
founder  and  his  heirs.  But  where  trustees  or  go- 
vernors are  incorporated  to  manage  the  charity, 
the  visitorial  power  is  deemed  to  belong  to  them 
in  their  corporate  character.    Ibid. 

112.  Where  a  private  eleemosynary  corpora- 
tion is  created' by  the  charter  of  the  crown,  it  is 
subject  to  no  otner  control,  on  the  part  of  the 
crown,  than  what  is  expressly  or  impliedly  re- 
served by  the  charter.    Ibid. 

1 18.  Unless  a  power  be  reserved  for  this  pur- 
pose, the  crown  cannot,  in  virtue  of  its  prerogap 
tive,  without  the  consent  of  the  corporation,  alter 
or  amend  the  charter,  or  divest  the  corporatioa 
of  any  of  its  franchises,  or  add  to  them,  or  add 
to  or  diminish  the' number  of  the  trustee^  or  re- 
move any  of  the  members,  or  control  the  ad- 
ministration of  the  charity,  or  compel  the  cor- 
poration to  receive  a  new  charter.    Ibid, 
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114.  Where  a  corporation  in  a  mere  trustee 
of  a  charity,  a  court  ol  equity  will  go  yet  farther ; 
and  though  it  cannot  appoint  or  remove  a  corpo- 
rator, it  will  yet,  in  a  case  of  gross  fraud  or  abuse 
of  trust,  take  away  the  trust  from  the  corpora- 
tion, and  vest  it  in  other  hands.    Ibid, 

115.  When  a  charter  is  granted  to  persons 
who  have  not  made  application  for  it,  until  their 
acceptance  thereof,  tne  grant  is  yet  en  fieri. 
Upon  the  acceptance  there  is  an  implied  con- 
tract on  the  part  of  the  grantees,  in  consideration 
of  the  charter,  that  they  will  perform  the  duties 
and  exercise  the  authorities  conferred  by  it. 
Ibid. 

116.  Where  a  corporation  is  created  for  the 

Eurpose  of  distributing  in  perpetuity  the  charita- 
le  donations  of  private  benefactors,  and  by  the 
terms  of  the  charter,  the  trustees  and  their  suc- 
cessors, in  a  corporate  capacity,  are  to  receive, 
hold,  and  exclusively  manage  all  the  funds  so 
contributed;  the  crown,  upon  the  face  of  the 
charter,  pledffes  its  faitn  that  the  donations  of 
private  benefactors  shall  be  perpetually  devoted 
to  their  original  purposes,  without  any  interfer- 
ence on  its  part  j  and  shall  be  forever  adminis- 
tered by  the  trustees  of  the  corporation,  unless 
its  corporate  franchises  shall  be  taken  away  by 
due  process  of  law.    Ibid. 

117.  This  constitutes  an  implied  contract  on 
the  part  of  the  crown  with  every  benefactor,  that 
if  he  will  give  his  money,  it  shall  be  deemed  a 
charity  protected  by  the  charter,  and  be  admin- 
istered by  the  corporation  according  to  the  ge- 
neral law  of  the  land ;  and  when  a  donation  is 
made,  an  implied  contract  springs  up,  founded 
on  a  valuable  consideration,  tnat  the  crown  will 
not  revoke  or  alter  the  charter,  or  change  its  ad- 
ministration, without  the  consent  of  the  corpora- 
tion.   Ibid. 

118.  There  is  also  an  implied  contract  be- 
tween the  corporation  itself,  and  every  bene- 
Tdctor,  upon  a  like  consideration,  that  it  will  ad- 
minister his  bounty  according  to  the  terms,  and 
lur  the  objects  stipulated  in  the  charter.    Ibid. 

119.  The  testator  gave  all  the  rest  and  residue 
and  remainder  of  his  estate,  real  and  personal, 
rumprehending  a  large  real  estate  in  the  city  of 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c. 
(naming  several  other  persons  by  their  official 
description),  to  have  and  to  hold  the  same  unto 
them  and  their  respective  successors  in  office, 
to  the  uses  and  trusts,  subject  to  the  conditions 
and  appointments  declared  in  the  will;  which 
v/ere,  out  of  the  rents,  issues  and  profits  thereof, 
.0  erect  and  build  upon  the  land  upon  which  he 
I  ;sided,  which  was  given  by  the  will,  an  asy- 
ium,  or  marine  hospital,  to  be  called  "The 
S.iilors'  Snug  Harbour,*'  for  the  purpose  of  main- 
taining and  supporting  aged,  decrepid  and  worn- 
out  saUons,  &c.  And  after  giving  directions  as 
to  the  management  of  the  fund  by  his  trustees, 
and  declaring  that  the  institution  created  by  his 
will  should  be  perpetual,  and  that  those  officers 
and  their  successors  should  for  ever  continue 
the  governors  thereof,  &c. ;  he  adds,  "  it  is  my 
will  and  desire  that  if  it  cannot  legally  be  done 
/ccording  to  my  above  intention,  by  them,  with- 


out an  act  of  the  legislature,  it  is  my  will  and 
desire  that  they  will  as  soon  as  possible  applj 
for  an  act  of  the  legislature  to  incorporate  tW 
for  the  purpose  above  specified }  and  I  do  further 
declare  it  to  be  my  will  and  intention,  that  the 
said  rest,  residue,  &c.,  of  my  estate  should  be  at 
all  events  applied  for  the  use  and  purposes  above 
set  forth ;  and  that  it  is  my  desire  all  coarte  of 
law  and  eauity  will  so  construe  this  my  said  hst 
will  as  to  nave  the  said  estate  appropriated  to 
the  above  uses  j  and  that  the  same  shoold  in  no 
case,  for  want  of  legal  form  or  otherwise,  be  tc 
construed  as  that  my  relations,  or  any  other  per> 
sons,  should  heir,  possess  or  enjoy  my  propertr, 
except  in  the  manner  and  for  the  uses  herem 
above  specified."    Within  five  years  after  the 
death  ot  the  testator,  the  legislature  of  the  state 
of  New  York,  on  the  application  of  the  trustees, 
also  named  as  executors  of  the  will,  passed  a 
law  constituting  the  persons  holding  the  offioei 
designated  in  the  will,  and  their  successors,  i 
body  corporate,  by  the  name  of  "  The  Tmsiea 
of  the  Sailors'  Snug  Harbour,"  and  enabling  tbem 
to  execute  the  trusts  declared  in  the  wiS.   By 
the  supreme  court : — This  is  a  valid  devise  to 
divest  the  heir  of  his  legal  estate,  or  at  all  events 
to  afiect  the  lands  in  his  hands  with  the  trost 
declared  in  the  will.    If.  after  such  a  plain  and 
unequivocal  declaration  of  the  testator  with  re- 
spect to  the  disposition  of  his  property,  so  cau- 
tiously guarding  against  and  providing  torereij 
supposed  difficulty  that  might  arise,  any  techm- 
cal  objection  shall  now  be  interposed  to  defeat 
his  purpose,  it  will  form  an  exception  to  what  is 
so  universally  laid  down  in  all  the  books  as  a 
cardinal  rule  in  the  construction  of  wiJlS)  that 
the  intention  of  the  testator  is  to  be  sought  after 
and  carried  into  efiect.    If  this  intention  canoot 
be  carried  into  efl^ect  precisely  in  the  mode  a: 
first  contemplated  by  him,  consistently  with  the 
rules  of  law,  he  has  provided  an  altemaUve, 
which,  with  the  aid  of  the  act  of  the  legislalore, 
must  remove  every  difficulty.     In^is  v.  Tki 
Trustees  of  the  Sailors^  Snug  Harbour.  3  PeteHj 
113. 


CORPORATION  OF  THE  CITY  OF  WASH- 
INGTON. 

1 .  The  plaintiff  was  the  owner  of  a  balf  ticket 
in  *'  the  firth  class  of  the  National  Lottery,''  ae- 
ther i  zed  by  the  charter  granted  by  oongrese  to 
the  citv  of  Washington.     The  number  of  the 
original  ticket  was  5591.  which  drew  a  pnze  cf 
twenty-five  thousand  dollars.    The  whole  ticket 
was  in  the  hands  of  Gillespie,  to  whom  all  the 
tickets  in  the  lottery  had  been  sold,  by  the  ear* 
poration  of  Washington ;  and  his  agent  iffoed 
the  half  ticket,  whicli  was  signed  by  him  ssilv 
agent  of  Gillespie,  the  purchaser  of  all  the  tickets 
in  the  lottery.    After  the  drawing  of  the  prii^ 
and  before  notice  of  the  interest  of  any  otkr 
person  in  the  ticket  No.  5591,  Gillespie  ninnm 
the  original  ticket  to  the  managers,  or  oomsu*' 
sioners  of  the  lottery,  and  the  agents  of  the  ee- 
poration,  and  received  back  from  the  corpoiat]|B 
an  equivalent  to  the  value  of  the  priie  dnwn  cf 
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it,  in  eecurities  deposited  by  him  with  the  cor- 
poration for  the  payment  of  the  prizes  in  the 
lottery.  Held,  that  the  corporation  of  Washing- 
ton were  not  liable  for  the  payment  of  half  of  the 
prize  drawn  by  ticket  No.  5591,  to  the  owner  of 
the  half  ticket.  Shcaildand  v.  The  Corporation 
of  Waxkingtany  5  Peters,  390. 

2.  The  purchaser  of  tickets  in  a  lottery,  au- 
thorized by  an  act  of  congress,  has  a  risrht  to  sell 
any  portion  of  such  ticket,  less  than  the  whole. 
The  party  to  whom  the  sale  has  been  made 
would  thus  become  the  joint  owner  of  the  ticket 
thus  dirided,  but  not  a  joint  owner  by  virtue  of 
a  contract  with  the  corporation  of  Washington, 
but  with  the  purchaser  m  his  own  right,  and  on 
his  own  account.  The  corporation  promise  to 
pav  the  whole  prize  to  the  {assessor  oi  the  whole 
ticket,  but  there  is  no  promise  on  the  face  of  the 
whole  ticket  that  the  corporation  will  pay  any 
portion  of  a  prize  to  any  subholder  of  a  share : 
and  it  is  not  m  the  power  of  a  party,  merely  by 
his  own  acts,  to  split  up  a  contract  into  frag- 
ments, and  to  make  the  promissor  liable  to  every 
holder  of  a  fragment  for  a  share.     Ibid. 

3.  Where,  by  the  charter  granted  by  congress 
to  the  city  of  Washin^on,  the  corporation  was 
empowered  "  to  authorize  the  drawing  of  lotte- 
ries," for  effecting  certain  improvements  in  the 
city,  and  upon  certain  terms  and  conditions: 
Held,  that  the  corporation  was  liable  to  the  holder 
of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  ap- 
pointed by  the  corporation  to  superintend  such 
tottery,  were  empowered  to  sell,  and  had  sold, 
the  entire  lottery  to  a  lottery  dealer  for  a  gross 
sum,  who  was,  b^  his  agreement  with  them,  to 
execute  the  details  of  the  scheme  as  to  the  sale 
of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.  Clark  v.  The  Corporaiton  of 
Waskington,  12  Wheat.  40 ;  6  Cond.  Rep.  425. 

4.  It  seems  that  the  power  granted  in  the 
charter  "to  authorize  the  drawins  of  lotteries," 
cannot  be  exercised  so  as  to  discharge  the  cor- 

Ciration  from  its  liability,  either  by  granting  the 
ttery,  or  selling  the  privilege  to  others,  or  in 
any  other  manner ;  but  the  lotteries  to  be  author- 
ized by  the  corporation  must  be  drawn  under  its 
superintendence,  for  its  own  account,  and  on  its 
own  responsibility.    Ibid. 


CORPORATION  OF  ALEXANDRIA. 

1.  The  pla^intiff  placed  goods  in  the  hands  of 
an  auctioneer  in  the  city  of  Alexandria,  who  sold 
tiie  same,  and  became  insolvent,  having  neglect- 
ed to  pay  over  the  proceeds  of  the  sales  to  the 
pUintiff.  The  auctioneer  was  licensed  by  the 
corporation  of  Alexandria ;  and  the  corporation 
had  onoitted  to  take  from  him  a  bond  witn  surety 
for  the  faithful  performance  of  his  duties  as  auc- 
tioneer. This  suit  was  instituted  to  recover  from 
the  corporation  of  Alexandria  the  amount  of  the 
tales  of  the  plaintiff ^s  goods,  lost  by  the  insolv- 
ency of  the  auctioneer,  on  an  alleged  liability, 
io  coaaequence  of  the  corporation  having  omitted 


to  take  a  bond  from  the  auctioneer.  By  the  su- 
preme court :  The  power  to  license  auctioneers, 
and  to  take  bonds  for  their  good  behaviour,  not 
being  one  of  the  incidents  to  a  corpomtion,  must 
be  conferred  by  an  act  of  the  legislature ;  and  in 
executing  it,  the  corporate  body  must  conform  to 
the  act.  The  legislature  of  Virginia  conferred 
this  power  on  the  mayor,  aldermen  and  com- 
monalty of  the  several  corporate  towns  within 
that  commonwealth,  of  which  Alexandria  was 
then  one ;  "  provided  that  no  such  license  should 
be  granted  until  the  person  or  persons  requesting 
the  same  should  enter  into  Dond,  with  one  or 
more  sufficient  sureties,  payable  to  the  mayor, 
aldermen  and  commonalty  of  such  corporation." 
This  was  a  limitation  of  the  power.  Foiple  v. 
The  Common  Council  of  Alexandria.  3  Peters, 
407. 

2.  Though  the  corporate  name  of  Alexandria 
was  "the  mayor  and  commonalty,"  it  is  not 
doubted  that  a  bond  taken  in  pursuance  of  the 
act  would  have  been  valid.    loid, 

3.  The  act  of  congress  of  1804,  "an  act  to 
amend  the  charter  of  Alexandria,"  does  not 
transfer  generally,  to  the  common  council,  the 
powers  of  the  mayor  and  commonalty ;  but  the 
powers  given  to  them  are  specially  enumerated. 
There  is  no  enumeration  or  the  power  to  grant 
licenses  to  auctioneers.  The  act  amending  the 
charter,  changed  the  corporate  body  so  entirely 
as  to  require  a  new  provision  to  enable  it  to  exe- 
cute the  powers  conferred  by  the  law  of  Virginia. 
An  enabling  clause,  empow*ering  the  common 
council  to  act  in  the  particular  case,  or  some  ge- 
neral clause  which  miffht  embrace  the  particular 
case,  is  necessary  unaer  the  new  organization 
of  the  corporate  body.    Ibid,  408. 

4.  The  common  council  granted  a  license  to 
carry  on  the  trade  of  an  auctioneer,  which  the 
law  did  not  empower  that  body  to  grant.  Is  the 
town  responsible  for  losses  sustained  by  indivi- 
duals from  the  fraudulent  conduct  of  the  auc- 
tioneer ?  He  is  not  the  officer  or  agent  of  the 
corporation ;  but  ia  understood  to  act  for  himself 
as  entirely  as  a  tavern-keeper,  or  any  other  per- 
son who  may  carry  on  any  business  under  a 
license  from  a  corporate  body.    Ibid,  409. 


COSTS. 


1.  The  cost  of  printing  a  statement  of  the  case 
for  the  supreme  court,  was  refused  to  be  allowed 
as  part  or  the  plaintiff 's  costs.  Jennings  et  oI., 
Plaintiffs  in  Krror^  v.  The  Brig  Perseverance,  8 
Dall.  336;  1  Cond.  Rep.  154. 

2.  On  a  writ  of  error  to  the  high  court  of  ap- 
peals of  Maryland,  the  judgment  of  that  court 
was  reversed,  and  the  judgment  of  the  general 
court  of  Maryland  was  affirmed.  The  mandate 
of  the  supreme  court  was  directed  to  the  general 
court,  and  the  costs  of  the  supreme  court  and  of 
the  courts  of  Maryland  were  allowed  to  the 

Slaintiff  in  error.    Clarke,  Plaintiff  in  Error,  v 
larwood,  3  Dall.  342;  1  Cond.  Rep.  157. 

3.  Costs  are  not  to  be  awarded  against  the 
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114.  Where  a  corporation  in  a  mere  trustee 
of  a  charity,  a  court  ol  equity  will  go  yet  farther  j 
and  thougu  it  cannot  appoint  or  remove  a  corpo- 
rator, it  will  yet,  in  a  case  of  gross  fraud  or  abuse 
of  trust;  take  away  the  trust  from  the  corpora- 
tion, and  vest  it  in  other  hands.    Ibid, 

115.  When  a  charter  is  granted  to  |>ersons 
who  have  not  made  application  for  it,  until  their 
acceptance  thereof,  the  grant  is  yet  en  fieri. 
U|X)ti  the  acceptance  there  is  an  implied  con- 
tract on  the  part  of  the  grantees,  in  consideration 
of  the  charter,  that  they  will  perform  the  duties 
and  exercise  the  authorities  conferred  by  it. 
Ibid. 

116.  Where  a  corporation  is  created  for  the 
purpose  of  distributing  in  perpetuity  the  charita^ 
ble  donations  of  private  benefactors,  and  by  the 
terms  of  the  charter,  the  trustees  and  their  suc- 
cesMrs,  in  a  corporate  capacity,  are  to  receive, 
hold,  and  exclusively  manage  all  the  funds  so 
contributed;  the  crown,  upon  the  face  of  the 
charter,  pledges  its  faitti  tnat  the  donations  of 
private  bene&ctors  shall  be  j)erpetual]y  devoted 
to  their  original  purposes,  without  any  interfer- 
ence on  its  part ;  and  shall  be  forever  adminis- 
tered by  the  trustees  of  the  corporation,  unless 
its  corporate  franchises  shall  be  taken  away  by 
due  process  of  law.    Ibid. 

117.  This  constitutes  an  implied  contract  on 
the  part  of  the  crown  with  every  benefactor,  that 
if  he  will  give  his  money,  it  sliall  be  deemed  a 
charity  protected  by  the  charter,  and  be  admin- 
istered by  the  corporation  according  to  the  ge- 
jieial  law  of  the  land ;  and  when  a  donation  is 
made,  an  implied  contract  springs  up,  founded 
oil  a  valuable  consideration,  tliat  the  crown  will 
not  revoke  or  alter  the  charter,  or  change  its  ad- 
ministration, without  the  consent  of  the  corpora- 
tion.   Ibid, 

118.  There  is  also  an  implied  contract  be- 
tween the  corporation  itself,  and  every  bene- 
faetor,  upon  a  like  consideration,  that  it  will  ad- 
minister his  bounty  according  to  the  terms,  and 
t'ur  the  objects  stipulated  in  the  charter.    Ibid. 

119.  The  testator  gave  all  the  rest  and  residue 
nnd  remainder  of  his  estate,  real  and  personal, 
romprehending  a  large  real  estate  in  the  city  ot 
New  York,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c. 
(naming  several  other  persons  by  their  official 
description),  to  have  and  to  hold  the  same  unto 
them  and  their  respective  successors  in  office, 
to  the  uses  and  trusts,  subject  to  the  conditions 
and  appointments  declared  in  the  will;  which 
v.- 8 re,  out  of  the  rents,  issues  and  profits  thereof, 
.J  erect  and  build  upon  the  land  upon  which  he 
I  .sided,  which  was  given  by  the  will,  an  asy- 
lum, or  marine  hospital,  to  be  called  ''The 
Sailors'  Snug  Harbour,''  for  the  purpose  of  main- 
tuiuing  and  supporting  aged,  decrepid  and  worn- 
out  sailors,  &c.  And  after  giving  directions  as 
to  the  management  of  the  fund  by  his  trustees, 
and  declaring  that  the  institution  created  by  his 
will  should  be  perpetual,  and  that  those  officers 
and  their  successors  should  for  ever  continue 
the  governors  thereof,  &c.;  he  adds,  "it  is  my 
will  and  desire  that  if  it  cannot  legally  be  done 
/ccording  to  my  above  intention,  by  them,  with- 


out an  act  of  the  legislature,  it  is  my  will  axJ 
desire  that  they  will  as  soon  as  possible  applj 
for  an  act  of  the  legislature  to  incorporate  tnem 
for  the  purpose  above  specified ;  and  I  do  further 
declare  it  to  be  my  will  and  intention,  that  the 
said  rest,  residue.  &c.,  of  my  estate  should  be  at 
all  events  appliea  for  the  use  and  purposes  abore 
set  forth ;  and  that  it  is  my  desire  all  courts  of 
law  and  eauity  will  so  construe  this  my  said  hst 
will  as  to  (uive  the  said  estate  appropriated  to 
the  above  uses ;  and  that  the  same  should  in  no 
case,  for  want  of  legal  form  or  otherwise,  be  k 
construed  as  that  my  relations,  or  any  other  per* 
sons,  should  heir,  possess  or  enjoy  my  propertv, 
except  in  the  manner  and  for  the  uses  heron 
above  specified."  Within  five  years  after  the 
death  of  the  testator,  the  legislature  of  the  state 
of  New  York,  on  the  application  of  the  trustees^ 
also  named  as  executors  of  the  will,  passed  t 
law  constituting  the  persons  holding  the  offices 
designated  in  the  will,  and  their  successor,  a 
body  corporate,  by  the  name  of  "  The  Tmsteei 
of  the  Sailors'  Snug  Harbour,"  and  enabling  Uiem 
to  execute  the  trusts  declared  in  the  will,  fir 
the  supreme  court : — ^This  is  a  valid  devise  to 
divest  the  heir  of  his  legal  estate,  or  at  all  events 
to  affect  the  lands  in  his  hands  with  the  trust 
declared  in  the  will.  If,  after  such  a  plain  and 
unequivocal  declaration  of  the  testator  with  re- 
spect to  the  disposition  of  his  property,  so  cau- 
tiously guarding  against  and  proviaing  for  everr 
supposed  difficulty  that  might  arise,  any  techni- 
cal objection  shall  now  be  interposed  to  defeat 
his  purpose,  it  will  form  an  exception  to  what  is 
so  universally  laid  down  in  all  the  books  as  a 
cardinal  rule  in  the  construction  of  wills,  that 
the  intention  of  the  testator  is  to  be  sought  after 
and  carried  into  effect.  If  this  intention  canoot 
be  carried  into  effect  precisely  in  the  mode  at 
first  contemplated  by  him,  consistently  with  the 
rules  of  law,  he  has  provided  an  altematiTe, 
which,  with  the  aid  of  toe  act  of  the  legislatom 
must  remove  every  difficulty.  In^is  v.  Tki 
Trustees  of  the  Sailors*  Snug  Harbour,  3  Peters, 
113. 


CORPORATION  OF  THE  CITY  OF  WASH- 
INGTON. 

1.  The  plaintiff  was  the  owner  of  a  half  ticket 
in  *'  the  fifth  class  of  the  National  Lottery,"  an- 
thorized  by  the  charter  granted  by  congress  to 
the  city  of  Washington.  The  number  of  the 
original  ticket  was  5591.  which  drew  a  prize  of 
twenty-five  thousand  dollars.  The  whole  ticket 
was  in  the  hands  of  Gillespie,  to  whom  all  the 
tickets  in  the  lottery  had  been  sold,  by  the  cor- 
poration of  Washington ;  and  his  agent  vsaci 
the  half  ticket,  which  was  signed  by  him  as  the 
agent  of  Gillespie,  the  purchaser  of  all  the  tickets 
in  the  lottery.  After  the  drawing  of  the  prixe, 
and  before  notice  of  the  interest  of  any  other 
person  in  the  ticket  No.  5591,  GiRespie  returned 
the  original  ticket  to  the  managers,  or  commit' 
sioners  of  the  lottery,  and  the  agents  of  the  cor- 
poration, and  received  back  from  the  corporatifla 
aa  equivalent  to  the  value  of  the  prixe  drawn  Ij 
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it,  in  securities  deposited  by  him  with  the  cor- 
poration for  the  payment  of  the  prizes  in  the 
lottery.  Heldf  that  the  corporation  of  Washing- 
ton were  not  liable  for  the  payment  of  half  of  the 
prize  drawn  by  ticket  No.  5591,  to  the  owner  of 
the  half  ticket.  Shankland  v.  The  Corporation 
of  Washington,  5  Peters,  390. 

2.  The  purchaser  of  tickets  in  a  lottery,  au- 
thorized by  an  act  of  congress,  has  a  risht  to  sell 
any  portion  of  such  ticket,  less  than  the  whole. 
The  party  to  whom  the  sale  has  been  made 
would  thus  become  the  joint  owner  of  the  ticket 
thus  divided,  but  not  a  joint  owner  bv  virtue  of 
a  contract  with  the  corporation  of  Washington, 
hot  with  the  purchaser  m  his  own  right,  and  on 
Itis  own  account.  The  corporation  promise  to 
pav  the  whole  prize  to  the  (possessor  of  the  whole 
ticket,  but  there  is  no  promise  on  the  face  of  the 
whole  ticket  that  the  corporation  will  pay  any 
portion  of  a  prize  to  any  subholder  of  a  share : 
and  it  is  not  m  the  power  of  a  party,  merely  by 
his  own  acts,  to  split  up  a  contract  into  frag- 
ments, and  to  make  the  promissor  liable  to  every 
holder  of  a  fragment  for  a  share.     Ibid. 

3.  Where,  by  the  charter  granted  by  congress 
to  the  city  of  Washin^on,  the  corporation  was 
empowered  "to  authorize  the  drawing  of  lotte- 
ries," for  effecting  certain  improvements  in  the 
city,  and  upon  certain  terms  and  conditions: 
Held,  that  the  corporation  was  liable  to  the  holder 
of  a  ticket  in  such  a  lottery  for  a  prize  drawn 
against  its  number,  although  the  managers  ap- 
pointed by  the  corporation  to  superintend  such 
tottery,  were  empowered  to  sell,  and  had  sold, 
the  entire  lottery  to  a  lottery  dealer  for  a  gross 
sum,  who  was,  by  his  agreement  with  them,  to 
execute  the  details  of  the  scheme  as  to  the  sale 
of  the  tickets,  the  drawings,  and  the  payment 
of  the  prizes.  Clark  v.  The  Corporation  of 
Washinpan,  12  Wheat.  40  j  6  Cond.  Rep.  425. 

4.  It  seems  that  the  power  granted  in  the 
charter  "  to  authorize  the  drawing  of  lotteries," 
cannot  be  exercised  so  as  to  discharge  the  cor- 
poration from  its  liability,  either  by  granting  the 
lottery,  or  selling  the  privilege  to  others,  or  in 
any  other  manner;  but  the  lotteries  to  be  author- 
ized by  the  corporation  must  be' drawn  under  its 
superintendence,  for  its  own  account,  and  on  its 
own  responsibility.    Ibid. 


CORPORATION  OF  ALEXANDRIA. 

1.  The  pli^intifT  placed  goods  in  the  hands  of 
an  auctioneer  in  the  city  of  Alexandria,  who  sold 
the  same,  and  became  insolvent,  having  neglect- 
ed to  pary  over  the  proceeds  of  the  sales  to  the 
plaintiff.     The  auctioneer  was  licensed  by  the 
corporation  of  Alexandria;  and  the  corporation 
hadonaiUed  to  take  from  him  a  bond  with  surety 
for  the  faithful  performance  of  his  duties  as  auc- 
tioneer.    This  suit  was  instituted  to  recover  from 
the  csorporation  of  Alexandria  the  amount  of  the 
sales  of  the  plaintiff's  goods,  lost  by  the  insolv- 
ency of  the  auctioneer,  on  an  alleged  liability, 
ja  consequence  of  the  corporation  having  omitted 


to  take  a  bond  from  the  auctioneer.  By  the  su- 
preme court :  The  power  to  license  auctioneers, 
and  to  take  bonds  for  their  good  behaviour,  not 
being  one  of  the  incidents  to  a  corporation,  must 
be  conferred  by  an  act  of  the  legislature ;  and  in 
executing  it,  the  corporate  body  must  conform  to 
the  act.  The  legislature  of  Vii^inia  conferred 
this  power  on  the  mayor,  aldermen  and  com- 
monalty of  the  several  corporate  towns  within 
that  commonwealth,  of  which  .Alexandria  ^^-as 
then  one ;  "  provided  that  no  such  license  should 
be  granted  until  the  person  or  persons  requesting 
the  same  should  enter  into  bond,  with  one  or 
more  sufficient  sureties,  payable  to  the  mayor, 
aldermen  and  commonalty  of  such  corporation.'^ 
This  was  a  limitation  of  the  power.  Fowle  v. 
The  Common  Council  of  Alexandria^  3  Peters, 
407. 

2.  Though  the  corporate  name  of  Alexandria 
was  "the  mayor  and  commonalty,"  it  is  not 
doubted  that  a  bond  taken  in  pursuance  of  the 
act  would  have  been  valid.    loid, 

3.  The  act  of  congress  of  1804,  "an  act  to 
amend  the  charter  of  Alexandria^"  does  not 
transfer  generally,  to  the  common  council,  the 
powers  of  the  mayor  and  commonalty ;  but  the 
powers  given  to  them  are  specially  enumerated. 
There  is  no  enumeration  ot  the  power  to  grant 
licenses  to  auctioneers.  The  act  amending  the 
charter,  changed  the  corporate  body  so  entirely 
as  to  require  a  new  provision  lo  enable  it  to  exe- 
cute the  powers  conferred  by  the  law  of  Virginia. 
An  enabling  clause,  empowering  the  common 
council  to  act  in  the  particular  case,  or  some  ge- 
neral clause  which  mieht  embrace  the  particular 
case,  is  necessary  under  the  new  organization 
of  the  corporate  body.     Pfid.  408. 

4.  The  common  council  granted  a  license  to 
carry  on  the  trade  of  an  auctioneer,  which  the 
law  did  not  empower  that  body  to  grant.  Is  the 
town  responsible  for  losses  sustained  by  indivi- 
duals from  the  fraudulent  conduct  of  the  auc- 
tioneer 1  He  is  not  the  officer  or  agent  of  the 
corporation ;  but  ia  understood  to  act  for  himself 
as  entirely  as  a  tavern-keeper,  or  any  other  per- 
son who  may  carry  on  any  business  under  a 
license  from  a  corporate  boay.    Ibid,  409. 


CX)STS. 


1.  The  cost  of  printing  a  statement  of  the  case 
for  the  supreme  court,  was  refused  to  be  allowed 
as  part  or  the  plaintiff 's  costs.  Jennings  et  oZ., 
Plaintiffs  in  Error,  v.  The  Brig  Perseverance,  3 
Dall.  336;  1  Cond.  Rep.  154. 

2.  On  a  writ  of  error  to  the  high  court  of  ap- 
peals of  Maryland,  the  judgment  of  that  court 
was  reversed,  and  the  judgment  of  the  general 
court  of  Maryland  was  affirmed.  The  mandate 
of  the  supreme  court  was  directed  to  the  general 
court,  and  the  costs  of  the  supreme  court  and  of 
the  courts  of  Maryland  were  allowed  to  the 
plaintiff  in  error.  Ckarke,  Plaintiff  in  Error,  v 
Harwood,  3  Dall.  342;  1  Cond.  Rep.  167. 

3.  Costs  are  not  to  be  awarded  against  the 
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Uaited  Sutes.    Tke  United  States  r.  Hooe  et  al.^ 

3  Cranch,  75 ;  1  Good.  Rep.  458. 

4.  Ajadgment  for  costs,  generally,  includes 
all  the  costs  belonging  to  the  suit,  whether  prior 
or  subsequent  to  the  rendition  of  the  judgment. 
If  new  costs  acerue,  the  judsment  opens  to  re- 
ceive them.  Peyton  v.  Brooke^  3  Cranch,  92 ;  1 
Cond.  Rep.  464. 

5.  Costs  were  allowed  upon  the  dismission  of 
a  writ  of  error  for  want  of  jurisdiction ;  the  ori* 
ffiiial  defendant  being  also  defendant  in  error. 
Winchester  ▼.  Jackson  et  d.,  3  Cranch,  514;  1 
Cond.  Rep.  612. 

6.  Where  there  appeared  some  ground  for  the 
prosecution,  costs  were  refused.  Tke  United 
States  T.  La  Vengeance,  3  Dali.  297 ;  1  Cond.  Rep. 
132. 

7.  Where  a  writ  of  error  is  dismissed  in  the 
supreme  court  for  want  of  jurisdiction,  costs  are 
not  allowed.    In^ee  v.  Coolidge,  2  Wneat.  363; 

4  Cond.  Rep.  155. 

8.  Each  party  is  liable  to  the  clerk  of  the  su- 
preme court  for  the  fees  due  to  him  from  each 
party  respectively.  Caldwell  v.  Jackson,  7  Cranch, 
276;  2  Cond.  Rep.  490. 

9.  A  copy  of  the  record  is  not  a  part  of  the 
taxable  costs  of  suit,  to  be  recovered  by  one 
party  against  the  other;  but  the  party  who  re- 
quests the  copy,  must  pay  the  clerk  for  it. 
Ibid, 

10.  It  it  undoubtedly  a  general  rule,  that  no 
court  can  give  a  direct  judgment  asainst  the 
United  States  for  costs,  in  a  suit  to  which  they 
are  a  party,  either  on  behalf  of  an^  suitor,  or  any 
officer  of  tne  government.  But  it  by  no  means 
follows,  from  this,  that  they  are  not  liable  for 
their  own  costs.  No  direct  suit  can  be  main- 
tained against  the  United  States.  But  when  an 
action  is  brought  by  the  United  States,  to  recover 
money  in  the  hands  of  a  part^  who  has  a  legal 
claim  against  them  for  costs,  it  would  be  a  very 
rigid  principle  to  deny  to  him  the  right  of  set- 
ting up  sucn  claim  in  a  court  of  justice,  and  turn 
him  round  to  an  application  to  congress.  If  the 
right  of  the  party  is  fixed  by  the  existing  law, 
there  can  be  no  necessity  for  an  application  to 
congress,  except  for  the  purpose  of  remedy. 
And  no  such  necessity  can  exist,  when  this  right 
can  properly  be  set  up  by  way  of  defence  to  a 
suit  by  the  United  States,  if.  S,  v.  Rin^qld  et 
al.y  8  Peters,  150. 

11.  The  United  States  do  not  pay  costs  in  any 
case.  The  U.  S.  v.  Barker,  2  Wheat.  395;  4 
Cond.  181. 

12.  No  judgment  or  decree  can  be  rendered 
directly  against  the  United  States  for  costs  a!id 
expenses.  The  Antelope,  12  Wheat.  546;  6 
Cond.  Rep.  629. 

14.  The  fees  and  compensation  to  the  mar- 
shal, where  the  government  is  a  party  to  the 
suit,  and  his  fees  or  compensation  are  charge- 
able to  the  United  States,  are  to  be  paid  out  of 
ihm  treasury,  upon  a  certificate  of  the  amount, 
to  be  made  by  the  court,  or  one  of  the  judses. 
Ibid. 

15.  In  cases  of  reversal,  costs  do  not  go  of 
course;  but  in  cases  of  affirmance  they  do. 
When  a  judgment  is  reversedjor  want  of  juris- 


diction, it  must  be  without  costs.    Monlekl  t. 
Murra^  4  Cranch.  46 ;  2  Cond.  Rep.  19. 

16.  The  court  below,  upon  a  mandamus,  oo 
reversal  of  its  judgment,  may  award  execotiw 
for  the  costs  of  the  appellant  m  that  court.  J2i^ 
die  et  d.  v.  MandewUe  et  d,,  6  Cranch,  86;  % 
Cond.  Rep.  307. 

17.  Where  the  court  ordered  the  costs  to  be 
paid  of  a  former  ejectment  brought  by  the  pbin- 
tiflfs  in  the  names  of  other  persons,  but  for  their 
use,  before  the  plaintiff  could  prosecute  a  eecond 
suit  in  his  own  name  for  the  same  land;  thk 
was  not  a  judicial  decision  that  the  right  of  the 
plaintiffs  hi  the  first  suit  was  the  same  with  that 
of  the  plaintiffs  in  the  second  suit.  It  was  per- 
fectly consistent  with  the  justice  of  the  oae, 
that  when  the  plaintiffs  sued  the  same  defendant 
in  their  own  name  for  the  same  land,  that  they 
should  reimburse  him  for  the  past  costs  to  which 
they  had  subjected  him,  before  they  should  be 
permitted  to  proceed  further.  Rules  of  this  kind 
are  granted  by  the  court  to  meet  the  justice  aud 
exigencies  of  cases  as  they  occur ;  not  dependio; 
solely  on  the  interest  which  those  who  are  v&- 
jected  to  such  rules  may  have  in  the  sabject- 
matter  of  suits  which  they  bring  and  prosecvte 
in  the  names  of  others;  but  on  a  variety  of  cir- 
cumstances, which,  in  the  exercise  of  a  soood 
discretion,  may  furnish  a  proper  sround  for  their 
interference.  Henderson  and  Wife  v.  QrrS»)  ^ 
Peters,  151. 

18.  Where  seveml  claims  had  been  filed  by 
the  district  attorney,  and,  before  an^  forthei 
proceedings  in  the  cause,  ooneress  remitted  the 
forfeiture,  on  the  payment  of  duties,  ooEt8,aiid 
charges :  Held^  that  the  district  attomev  of  Maa> 
sachusetts  was  entitled  to  seventeen  dollars  ob 
each  claim.  The  Franus,  1  Gallis.  C.  C.  H 
453. 

19.  In  taxing  the  costs  in  prize  causes,  vhere 
there  are  several  claims,  some  of  which  are  dis* 
posed  of  by  a  final  decree  of  condennaticQ, 
while  others  are  suspended  by  appeal,  the  Drao> 
tice  is  to  tax  the  costs  and  expenses  which  bin 
accrued,  specially,  upon  each  claim  so  disf)oeed 
of,  as  a  separate  cnaige  against  the  same,  aod  t» 
add  thereto  an  average  proportion  of  the  geoeiai 
costs  and  expenses  wnicn  have  accrued  in  refer- 
ence to  all  the  claims  in  the  cause.  The  Hirm 
and  the  Hero,  2  Gallis.  C.  C.  R.  60. 

20.  In  prize  causes,  the  allowance  or  denial 
of  costs  rests  in  the  discretion  of  the  court;  ud 
where  the  capture,  though  made  in  good  ^ih, 
is  in  law  adjudged  tortious,  the  claimant  is  eoti* 
tied  by  the  general  practice  of  the  court  to  each 
costs  as  have  necessarily  arisen  in  the  pwecs- 
tion  of  his  claim,  unless  he  has  been  goOtyof 
such  misconduct  as  amounts  to  a  forfeitote  ef 
such  costs.     The  Ulpianoj  1  Mason,  91. 

21.  When  a  cause  is  removed  from  a  ets» 
court  to  the  circuit  court,  under  the  act  of  eoo- 
gress,  the  plaintiff  is  entitled  to  recover  his  ooet% 
although  he  obtains  a  verdict  for  less  than  five 
hundred  dollars.    Ellis  v.  Jarvis,  3  Mason,  457. 

22.  If  a  witness,  recognised  for  the  defeodaat, 
is  marked  on  the  indictment,  and  sent  to  ths 
grand  jiiry  by  the  district  attorney,  the  United 
States,  on  the  acquittal  of  the  prisoner,  must  psy 
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the  witness  his  costs.    United  Stales  y.  Coulter, 
C.  C.  U.  S.  of  Pennsylvania,  April,  1803. 

23. •It  is  within  the  discretion  of  the  court  to 
permit  the  defendant  to  file  a  new  plea;  but 
where  the  effect  of  it  would  be  to  put  the  plain- 
uffout  of  court,  and  the  cause  was  instituted  in 
oonflequence  of  the  act  of  the  defendant  himself, 
and  had  been  long  at  issue  before  the  application 
was  made,  the  court  would  not  permit  it  to  be 
done,  unless  the  defendant  would  pay  not  only 
the  costs  incurred  since  the  filing  of  his  first 
pica,  but  the  whole  costs  of  the  action*  Anony^ 
moHSj  2  Wash.  C.  C.  R.  270. 

24.  Where  the  plaintiff  prevails  in  the  action, 
the  court  will  not,  m  the  exercise  of  their  discre- 
tion, lax  the  costs  against  him,  where  he  might 
naturally  and  fairly  suppose  he  was  entitled  to 
recover  more  than  five  hundred  dollars.  Cottle 
V.  Payne,  3  Day,  289. 

25.  Costs  and  expenses  are  not  matters  posi- 
tively limited  by  faw,  but  are  allowed  in  the 
exercise  of  a  sound  discretion  of  the  court ;  and 
no  appeal  lies  from  a  mere  decree  respecting 
costs  and  expenses.  Canter  v.  The  American 
and  Ocean  Insurance  Compmy,  3  Peters,  319. 

26.  In  Virginia,  if  the  hrst  ca.  sa.  be  returned 
Don  est,  the  second  may  include  the  costs  of  is- 
suing both.  Peyton  v.  Brooke,  3  Cranch,  92 ;  1 
Cond.  Rep.  464. 

27.  Costs  will  be  allowed  on  the  dismission  of 
a  writ  of  error  for  want  of  jurisdiction,  if  the  ori- 
ginal defendant  be  defendant  in  error.  Winches- 
ttr  V.  Jackson  et  a/.,  3  Cranch,  515 ;  1  Cond.  Rep. 
612. 

28.  A  party  who  obtains  a  continuance  of  a 
cause,  must  pay  the  costs  of  the  term.  Lessee 
ofPatton  V.  Blackwell,  2  Overt.  Rep.  114. 

29.  The  supreme  court  has  no  jurisdiction  in 
a  case  in  which  the  judges  of  the  circuit  court 
have  divided  in  opinion,  upon  a  motion  for  a  rule 
to  show  cause  why  the  taxation  of  the  costs  of 
the  marshal  on  an  execution  should  not  be  re- 
versed. Bank  of  the  United  States  v.  Green  and 
othersj  6  Peters,  26. 

30.  The  transcript  of  the  record  had  been 

lodged  by  the  plaintiffs  in  error  with  the  clerk 

of  the  court  on  the  24th  of  October,  1835 ;  who 

refused  4p  file  it  or  docket  the  cause,  until  the 

plaintiffs  had  given  the  fee  bond,  in  pursuance 

o[  the  thirty-seventh  rule  of  the  court.    The 

counsel  for  the  plaintiffs  in  error  moved  to  have 

the  transcript  filed  and  docketed,  allegiiig  they 

bad  done  all  the  law  required  to  be  done  in  order 

to  bring  the  case  before  the  supreme  court.    On 

the  part  of  the  defendant  in  error,  his  counsel 

filed  and  read  in  open  court  certified  copies  of 

the  writ  of  error,  citation,  and  appeal  bond,  and 

of  the  judgment  of  the  circuit  court ;  and  having 

stated  that  the  plaintifis  in  error  had  failed  to 

have  the  case  docketed  according  to  the  thirtieth 

rule  of  the  court,  they  moved  to  have  the  case 

docketed  and  dismissed.    The  court  overruled 

the  motion  to  docket  and  dismiss  the  cause,  and 

also  the  motion  to  have  the  transcript  filed,  and 

the  cause  docketed  without  the  fee  bond  being 

first  given.    These  motions  were  overruled  on 

the  18th  of  January,  1836,  and  the  court  allowed 

the  plaiatiflfs  in  error  until  the  1st  day  qf  March 


following  to  give  to  the  clerk  ttie  fee  bond :  on 
the  failure  so  to  give  the  same,  the  writ  of  error 
to  be  dismissed.  Ovnngs  v.  7t«man,  10  Peters, 
447. 

31.  If  the  court  had  jurisdiction  of  ihe  cause 
when  the  action  was  commenced,  the  repeal  of 
the  law  which  gave  the  jurisdictiun  will  not  take 
away  the  plaintiff's  right  to  cost:$.  Walker  T. 
Smith,  I  Wash.  C.  C.  R.  202. 

32.  Where  three  members  of  the  bar  enter 
their  appearance  for  the  defendant,  to  suits  in- 
stituted against  him,  and  are  all  equally  call^ 
upon,  and  act  as  the  attorneys  of  the  defendant, 
no  warrant  of  attorney  having  been  given  by  the 
defendant  to  either,  the  attorneys'  fee  in  the  bill 
of  costs  is  to  be  equally  divided  among  all  who 
have  acted  in  the  case,  and  who  have  appeared 
to  the  suits.  Hurst  v.  Durnell,  1  Wash.  C.  C.  R. 
438. 

33.  Query,  Uj  in  an  action  for  the  violation  of  a 
patent,  the  plamtiff  recover  five  hundred  dollars 
damages,  or  the  damages  when  trebled  amount 
to  that  8UIT1.  the  plaintiff  is  at  all  entitled  to  costs. 
Kneass  v.  The  Schuylkill  Bank,  4  Wash.  C.  C.  R. 
106. 

34.  The  common  law  gave  costs  in  no  case ; 
and  the  statute  of  Gloucester  gave  them  only 
where  damages  were  recoverable  at  common 
law.    Ibid, 

35.  If  the  defendant  do  not  demand  security 
for  costs  within  a  reasonable  time,  it  shall  not 
be  a  ground  for  a  continuance,  that  such  security 
has  not  been  given  when  the  cause  is  called  for 
trial.  Hawkins  v.  Wiltbank,  4  Wash.  C.  C.  R.  285. 

36.  The  clerk  of  the  circuit  court  for  the  dis- 
trict of  Pennsylvania,  cannot  charge  in  the  bill 
of  costs  any  compensation  for  the  travel  and  at- 
tendance of  the  successful  party,  none  such 
beinff  allowed  in  the  supreme  court  of  the  state. 
But  he  ought  to  tax  one  dollar  and  twenty-five 
cents  a  day  for  the  attendance  of  each  witness^ 
and  &ye  cents  a  mile  for  their  travelling  to  and 
from  the  court.  Stbring^s  Lessee  Y.lVard,  4 
Wash.  C.  C.  R.  546. 

37.  Costs  are  imposed  on  a  party  asking  for  an 
amendment  of  the  pleadings.  "But  in  a  case 
where,  from  the  irregularity  of  the  practice  in 
the  courts  of  Pennsylvania,  the  error  requiring 
amendment  arose,  costs  were  not  allowed.  Les' 
see  of  Laning  v.  Ddvh,  4  Wash.  C.  C.  R.  630. 

38.  The  plaintiff  naving  recovered  at  law,  the 
court  directed  the  costs  of  the  bill  of  die^overy. 
by  which  the  plaintiffs  at  law  were  prevented 
recovering,  should  be  paid  by  the  defendants  in 
the  bill,  they  being  plaintiffs  at  law.  Lessee  of 
Bourne  v.  Brown  et  d.,  2  Wash.  C.  C.  R.  271. 

39.  The  clerk  of  the  court  is  a  competent 
judge  of  the  amount  of  costs  which  can  oe  re- 
covered in  an  action ;  and  money  paid  to  him,  it 
in  the  safe  keeping  of  the  court,  and  subject  to 
its  disposal.  Willing^  etal.v,  Consequa,  1  Peters' 
C.  C.  R.  301. 

40.  In  a  case  of  tort,  several  costs  of  travel, 
attendance,  and  attorney's  fees,  will  be  allowea 
to  the  several  defendants,  whether  the  pleading! 
are  joint  or  several.  Crosby  v.  Folger,  1  Sum- 
ner's Rep.  514. 

41.  In  case  of  a  claim  on  proceeds  in  the  cos* 


456 


COSTS.— COURTS. 


Sapreme  Court,  January  Term,  1838^ — Courts.     General  Principles. 


tody  of  the  court,  where  other  parties  are  en- 
titled, no  costs  can  be  allowed  beyond  those  for 
whicli  there  is  a  specific  lien,  and  the  actual 
charges  of  court.  No  attorney's  fees  can  be  al- 
lowed.    The  Jerusalenij  2  Gallis.  345. 

42.  Query,  If  a  consul,  who  sues  for  a  penalty 
in  his  own  nam^and  person,  but  for  the  benefit 
of  the  United  States,  is  liable  for  costs?  Levy 
V.  Burleyy  2  Sumner's  C.  C.  R.  355. 

43.  After  notice  of  trial,  the  defendant  cannot 
move  to  put  off  the  trial,  until  the  costs  of  a 
former  ejectment  be  paid,  without  notice  that 
such  a  motion  would  be  made ;  nor  can  it  pre- 
vail under  any  circumstances,  if  the  cost  be  de- 
manded on  an  ejectment  which  had  been  de- 
cided in  the  state  court.  Den  v.  Bacon  ^  Sharpj 
4  Wash.  C.  C.  R.  678. 

44.  In  an  action  for  the  violation  of  a  patent- 
right,  the  plaintiff  having  recovered  a  verdict 
for  three  cents  damages,  is  not  entitled  to  full 
costs  under  the  twentieth  section  of  the  judiciary 
act  of  September  24th,  1789.  ch.  20.  Kneas  v. 
The  Schuylkill  Bank,  4  Wash'.  C.  C.  R.  100. 

45.  Where  the  plaintiff,  being  a  non-resident, 
has  filed  security  for  costs,  conditioned  to  pay 
them,  '^if  the  plaintiff  does  not  prosecute  his 
suit  to  effect,  and  does  not  pay  the  costs  of  the 
suit,''  in  case  the  plaintiff  succeeds,  the  sure- 
ties are  exonerated  from  the  payment  of  any 
costs;  but  the  plaintiff  is  responsible  to  the  offi- 
cers of  the  court  for  his  own  costs,  and  the  court 
will  enforce  the  payment  of  them  by  attachment. 
Lessee  of  liowne  v.  Arhuncle,  1  Peter's  C.  C.  R. 
234. 

46.  The  rule  as  to  costs  has  been  established 
by  the  forty-seventh  rule  of  this  court,  8  Peters' 
Reports.  In  all  cases  of  reversal  of  any  judg- 
ment or  decree  in  the  supreme  court^  except 
where  the  reversal  shall  be  for  want  of  jurisdic- 
tion, costs  shall  be  allowed  for  the  plaintiffs  in 
error  or  appellants,  as  the  case  may  be,  unless 
otherwise  ordered  by  the  court,  iradstreet  v. 
Potter,  16  Peters,  317. 

47.  Costs  in  the  admiralty  are  in  the  sound 
discretion  of  the  court,  and  no  appellate  court 
should  ordinarily  interfere  with  that  discretion, 
unless  under  peculiar  circumstances.  The  United 
States  V.  Brig  Malek  Adhel,  2  Howard,  237. 

48.  Where  a  survey  was  ordered  by  the  court, 
it  was  held,  that  the  expenses  thereof,  were 
borne  equally  by  both  parties,  since  it  was  for 
their  mutual  benefit.  Whipple  v.  Cumberland 
CoUon  Co.,  3  Story's  C.  C.  R.  84. 

49.  It  is  the  common  practice  not  to  allow 
costs  to  the  prevailing  party,  where  thp  district 
judge  differs  from  the  cii>cuit  judge.  Veazie  v. 
Williams,  3  Story's  C.  C.  R.  612. 

Supreme  Court,  January  Term,  1838. 

Rtde  of  Court  No.  44. 

In  all  cases,  where  any  suit  shall  be  dismissed 
in  the  supreme  court,  except  where  the  dismissal 
•hall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  for  the  defendant  in  error,  or  appellee, 
as  the  case  may  be,  unless  otherwise  agreed  by 
the  parties. 


In  all  cases  of  affirmances  of  any  judgment 
or  decree  in  the  supreme  court,  costs  shall  be 
allowed  to  the  defendant  in  error,  or  appellee,  u 
the  case  may  be,  unless  otherwise  ordered  by 
the  court. 

In  all  cases  of  reversals  of  any  judgment  oi 
decree  in  the  supreme  court,  except  where  the 
reversal  shall  be  forwant  of  jurisdiction,  costs 
shall  be  allowed  in  the  supreme  court  for  the 
plaintiff  in  error,  or  appellant,  as  the  case  may 
be.  unless  otherwise  ordered  by  the  court. 

Neither  of  the  foregoing  rules  shall  apply  to 
cases  where  the  United  States  are  a  party ;  bat 
in  such  cases  no  costs  shall  be  allowed  in  the 
supreme  court  for  or  against  the  United  States. 

When  costs  are  allowed  in  the  supreme  coort, 
it  shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below, 
and  annex  to  tne  same  the  bill  of  items  taxed  in 
detail. 


COURTS. 

1.  General  priociplet Pafe  4SI 

S.  Jurisdiction  of  the  conrte  of  the  United  Slatcn. . .  •  IM 

3.  Supreme  court  of  the  United  Slates 40 

4.  Circuit  eourtf  of  the  United  Slates 480 

5.  District  couru  of  the  United  States 49B 

6.  Circuit  court  of  the  District  of  Colnmhia m 

7.  Courts  Martial ! W 

a  Couru  of  the  several  states  of  the  United  Sum . .  4M 

1.  General  Principles, 

1 .  The  distribution  of  the  appropriate  exercise 
of  the  judicial  power  must  be  made  by  lavt 
passed  by  congress,  and  cannot  be  asauroed  by 
any  other  department;  else,  that  power  being 
concurrent  in  the  legislative  and  judicial  depart- 
ments, a  conflict  between  them  would  be  {ho- 
bable,  if  not  unavoidable,  under  a  constitmioa 
of  government  which  made  it  the  duty  of  the 
judicial  power  to  decide  all  cases  in  law  oreqaity 
arising  under  it,  or  laws  passed,  and  treaties 
made,  by  its  authority.  The  State  of  Rhedi 
hland  v.  The  State  of  Massachusetts,  12  Peten, 
300. 

2.  In  the  case  of  Grayson  v.  The  State  of  Tix- 
ginia,  a  bill  in  equit)r  was  filed  against  the  state, 
and  a  subpcBna  was  issued,  which  was  retoroed. 
served.  On  a  motion  for  a  distringas,  to  compel 
the  state  to  enter  an  appearance,  the  court  said: 
We  collect  a  general  rule  for  the  ^vernmeot  of 
the  proceedings  of  the  court,  which  prescribes 
an  adoption  oithat  practice  which  is  foonded  oo 
the  custom  and  usage  of  courts  of  admiralty  and 
equity,  constituted  on  similar  principles;  bot  the 
courts  are  authorized  to  make  such  deviatioos 
as  are  necessary  to  adapt  the  process  and  rol^s 
of  the  court  to  tne  peculiar  circumstances  of  the 
country,  subject  to  the  control  of  the  legislature. 
Grayson  v.  The  State  of  Virginia,  3  DaJl.  320;  1 
Cond.  Rep.  141. 

3.  In  tnis  case  the  court  made  an  order,  that 
where  process,  at  common  law  or  in  eonity, 
shall  issue  against  a  state,  the  same  shall  be 
served  on  the  governor  or  chief  executive  ma- 
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eistmte,  and  the  attorney-general  of  the  state. 
Ibid. 

4.  It  18,  in  genera],  true,  that  the  province  of 
an  appellate  court  is  only  to  inquire  whether  a 
judgment,  when  rendered,  was  erroneous  or  not  3 
but  if,  subsequent  to  the  judgment,  and  before 
the  decision  of  the  appellate  court,  a  law  inter- 
Tenes,  and  positively  changes  the  rule  which 
eoTeraed  in  the  first  decision  of  the  case,  the 
law  must  be  obeyed :  and  if  it  be  necessary  to 
set  aside  a  judgment,  rightful  when  rendered, 
but  which  cannot  be  affirmed  without  violating 
the  law,  the  judgment  must  be  set  aside  by  the 
appellate  court.  Tke  Peggy,  1  Cranch,  108  3  1 
0)nd.  Rep.  256. 

5.  Congress  cannot  vest  any  portion  of  the  ju- 
dicial power  of  the  United  States,  except  in 
coarts  ordained  and  established  by  itself.  Mar- 
tin  y.  Hunter^s  Lessee,  1  Wheat.  304;  3  Cond. 
Rep.  578. 

6.  Appellate  courts  in  admiralty  cases,  hav- 
ing the  whole  circumstances  before  them,  may 
render  such  decree  as  the  inferior  tribunal  should 
have  done.  Penhdlow  v.  Doane,  3  Dall.  54 ;  1 
Cond.  Rep.  21. 

7.  Uiider  the  constitution  and  laws  of  the 
United  States,  certain  implied  powers  must  ne- 
cessarily result  to  courts  from  tne  nature  of  their 
institution.  To  fine  for  contempt,  imprison  for 
contumacy,  enforce  the  obedience  of  order.  &c., 
are  powers  which  cannot  be  dispensed  witn  in  a 
court,  because  they  are  necessary  to  all  others; 
and  80  far  the  courts  of  the  United  States  pos- 
sess powers,  not  immediately  derived  from  the 
judiciary  acts.  The  United  States  v.  Goodwin,  7 
Cranch,  108;  2  Cond.  Rep.  434. 

8.  A  decree  of  a  competent  court  of  the  high- 
est jurisdiction,  is  final  and  conclusive.  Pen- 
hallow  V.  Doane^s  AdmWs,  3  Dall.  54;  1  Cond. 
Rep.  21. 

9.  No  foreign  government  can  establish  a 
court  of  judicature  within  the  jurisdiction  of  the 
United  Slates,  unless  authorized  by  a  treaty. 
Glass  V.  The  Betsey,  3  Dall.  6;  1  Cond.  Rep.  10. 

10.  The  trial  of  prizes  taken  on  the  high  seas, 
without  the  limits  and  jurisdiction  of  the  United 
States,  a  neutral  nation,  and  carried  within  the 
limits  of  the  belligerent,  by  vessels  of  war  be- 
longing to  such  belligerent,  and  acting  under  the 
same,  and  of  all  questions  incidental  thereto,, 
belong  to  the  tribunals  of  such  belligerent,  and 
to  no  other  tribunal  whatsoever.  United  States 
Y.Peters,  3  Dall.  129;  1  Cond.  Rep.  60. 

11.  An  officer  of  such  belligerent  vessel  of 
war  cannot  be  arrested  or  tried  in  the  neutral 
nation,  at  the  suit  or  instance  of  individuals,  for 
any  capture  made  on  the  high  seas,  and  carried 
for  adjudication  into  a  belligerent  port.    Ibid, 

12.  Although  the  claims  of  a  state  may  be 
ultimately  afl^ected  by  the  decision  of  a  cause, 
yet,  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  are  bound  to  ex- 
ercise jurisdiction.    Ibid, 

13.  Where  a  claim  to  property  is  set  up  in  one 
court,  foundetl  on  a  sentence  of  another  tribunal, 
the  court  in  which  the  claim  is  preferred  must, 
of  necessity,  examine  the  powers  of  the  other, 
in   order  to  decide  whether  its  sentence  haH 
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changed  the  right  of  property.  The  power  undei 
which  it  acts  must  be  looked  into,  and  its  autho- 
rity to  decide  questions  which  it  professes  to  de- 
cide, must  be  considered.  Rose  v.  Himely,  4 
Cranch,  241 ;  2  Cond.  Rej).  98. 

14.  The  court  of  a  foreign  nation  must  judge 
of  its  own  jurisdiction,  so  far  as  depends  on  mu- 
nicipal rules ;  and  its  decision  must  be  respect- 
ed :  but  if  it  exercises  a  jurisdiction,  which,  ac- 
cording to  the  law  of  nations,  its  sovereigns  could 
not  confer,  however  available  Its  sentences  may 
be  within  the  dominions  of  the  prince  from  whom 
the  authority  is  derived,  they  are  not  regarded 
by  foreign  courts.     Ibid, 

15.  A  ship  captured  by  an  armed  vessel  with- 
in the  territorial  limits  of  the  government  to 
which  the  captor  belongs,  for  a  violation  of  mu- 
nicipal law,  and  carried  into  a  neutral  port: 
mh'f,  while  lying  there,  be  lawfully  nroceeded 
against  and  condemned  by  a  court  of  the  captor. 
Hudson  et  a/,  v.  Guestier,  4  Cranch,  293 ;  2  Cond. 
Rep.  109. 

16.  The  court  is  not  bound  to  give  an  opinion 
upon  an  abstract  question  propounded  to  it,  not 
belonging  to  the  case.  liamilton  v.  Russell,  1 
Cranch,  310;  1  Cond.  Rep.  318. 

17.  The  court  has  the  exclusive  power  of  de- 
ciding whether  a  written  contruct  be  usurious. 
No  principle  is  more  clearly  settled,  than  that 
the  construction  of  written  evidence  is  exclu- 
sively with  the  court.  Levy  v.  Gadsby,  3  Cranch, 
180;  1  Cond.  Rep.  486. 

18.  The  courtj  upon  a  jury  trial,  is  bound  to 
give  an  opinion,  if  required,  upon  any  point  rela- 
tive to  tne  issue.  Douglass  if  mandeville  v. 
McAllister,  3  Cranch,  298;  1  Cond.  Rep.  537. 

19.  The  trial  of  a  municipal  seizure  must  be 
regulated  exclusively  by  municipal  law.  No 
foreign  court  can  question  the  correctness  of 
what  is  done ;  unless  the  court,  passing  the  jsen- 
tence,  loses  its  jurisdiction  by  some  circumstance 
which  the  law  of  nations  can  notice.  Hudson 
et  al,  V.  Guestier,  4  Cranch,  293 ;  2  Cond.  Rep. 
109. 

20.  The  supreme  court  of  the  United  States 
has  no  power,  under  the  25th  section  of  the  ju- 
diciary act  of  1789,  to  revise  the  decree  ot  a 
state  court,  where  no  question  was  raised  or  de- 
cided in  the  state  court  upon  the  validity  or  con- 
struction of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it ;  but  on  a  stale  law 
only,    if  Bride  v.  Hoey,  11  Peters,  167. 

21.  The  piinciple  of^retaliation  upon  the  sub- 
jects of  a  foreign  state,  for  its  unjust  proceedings 
towards  the  citizens  of  the  United  States,  is  a 
political,  not  a  Judicial  measure.  Tt  is  for  the 
consideration  of  the  government ;  but  it  is  not  a 
rule  of  decision  in  courts  of  justice.  The  Ne^ 
reide,  Bennett,  Master,  9  Cranch,  388 ;  3  Cond. 
Rep.  439. 

22.  The  laws  of  the  United  States  rec^uire  that 
a  vessel  which  has  been  seized  for  violating  them 
should  be  tried  in  the  district  where  the  oflience 
is  committed ;  and,  certainly,  it  would  be  irre- 
gular and  illegal  for  the  tribunal  of  a  difierent 
district  to  act  upon  the  case.  But  of  this  irre- 
gularity, no  foreign  court  could  take  notice.  The 
United  States  might  enable  the  admiralty  courts 
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of  one  district  to  decide  on  captures  made  for 
ofTences  committed  in  another  district.  It  is  an 
internal  regn^Iation,  to  be  expounded  by  its  own 
courts,  and  of  which  the  law  of  nations  can  take 
no  notice.  The  possession  of  the  thing  would 
be  in  the  sovereign  power  of  the  state,  and  it  is 
competent  to  that  power  to  give  jurisdiction  over 
it  to  any  of  its  tribunals.  Hudson  et  aZ.  t.  Gues' 
tier,  4  Cranch,  293 ;  2  Cond.  Rep.  109. 

23.  Condemnation  may  take  place  in  a  prize 
cause,  even  when  the  prize  is  lying  within  the 
port  of  an  ally  or  a  neutral ;  and  tnis  right  of 
jurisdiction  and  condemnation  applies  equally  to 
municipal  seizures  in  the  name  of  the  sovereign, 
while  the  property  is  in  a  neutral  port.  If,  in- 
deed, the  possession  of  the  sovereign  be  lost  by 
recapture,  or  escape,  or  voluntary  discharge,  the 
courts  may  thereby  lose  the  jurisdiction  acquired 
by  the  seizure :  but  such  loss  is  not  to  be  pre- 
sumed.    Tke  Bolinoy  1  Gallis.  C.  C.  R.  75. 

24.  The  possession  of  the  sovereign  of  the 
captors  ^ives  jurisdiction  to  his  courts;  the  pos- 
session of  the  captors,  in  a  neutral  port,  is  that 
of  their  sovereign.  If  this  possession  be  lost  by 
recapture,  escape,  or  voluntary  dischaige,  the 
courts  of  the  captor  lose  the  jurisdiction  they 
had  acquired  by  the  seizure.  Hudson  it  al.  v. 
Guestiefj  4  Cranch,  293;  2  Cond.  Rep.  109. 

25.  A  petition  to  the  legislature  of  a  state,  for 
the  benent  of  the  insolvent  laws  of  tl\at  state, 
and  an  order  of  the  legislature  thereon,  directing 
a  suspension  of  all  process  against  the  defend- 
ant, cannot  operate  or  suspend  proceedings  in  a 
court  of  the  United  Stales.  Babcock  v.  Weston^ 
1  Gallis.  C.  C.  R.  186. 

26.  The  trial  of  prizes  beIonfi;s  exclusively  to 
the  courts  of  that  state  to  which  the  captor  be- 
longs; and  this  right  attaches,  not  only  where 
the  captured  property  is  brought  within  the  ter* 
ritory  of  the  capturing  power,  but  also  when  it 
is  brought  within  a  neutral  territory.  The  Invin* 
cihle,  2  Gallis.  C.  C.  R.  29. 

27.  The  judiciary  act  eives  the  federal  courts 
exclusive  cognizance  ofall  seizures  made  on 
land  or  water.  Any  intervention  of  the  state 
authority,  which  by  taking  the  thing  seized  out 
of  the  possession  of  the  officer  of  the  United 
States,  might  obstruct  the  exercise  of  this  juris- 
diction; would  unquestionably  be  a  violation  of 
the  act :  and  the  federal  court  having  cognizance 
of  the  seizure,  might  enforce  a  redelivery  of  the 
thing  by  attachment,  or  other  summary  process^ 
against  the  parties  who  should  divest  such  pos- 
session. The  party  supposing  himself  aggrieved 
by  a  seizure  cannot,  because  he  considers  it  tor- 
tious, replevy  the  property  out  of  the  custo<ly  of 
the  seizing  officer,  or  of  the  court  having  cogni- 
zance of  the  cause.  If  the  officer  has  a  right, 
under  the  laws  of  the  United  States,  to  seize  for 
a  supposed  forfeiture,  the  question  whether  that 
forfeiture  has  been  actually  incurred,  belongs 
exclusively  to  the  federal  courts,  and  cannot  be 
drawn  into  another  forum:  and  it  depends  on 
the  final  decree  of  such  courts  whether  the 
seizure  is  to  be  rightful  or  tortious.  Slocum  v. 
Mayberryj  2  Wheat.  1 ;  4  Cond.  Rep.  1. 

28.  The  common  law  tribunals  of  the  United 
States  are  closed  against  parties  who  suppose 


themselves  injured  by  unlawful  seizures,  by 
officers  of  the  United  States.  Congress  has  re* 
fused  to  the  courts  of  the  Union  the  power  of 
deciding  on  the  conduct  of  their  officers  in  the 
execution  of  their  laws,  in  suits  at  common  law; 
until  the  case  shall  have  passed  through  the  stats 
courts,  and  receive  the  form  which  may  thei^ 
be  given  to  it.    Jbid. 

29.  The  remedies  in  the  courts  of  the  Uailed 
States  are  to  be  at  common  law,  or  in  equitj,  not 
according  to  the  practice  of  the  state  courts,  but 
according  to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  England. 
Consistently  with  these  principles,  where  bytbs 
statutes  of  a  state,  a  title  whicn  would  otberwisa 
be  deemed  equitable,  is  recognised  as  a  legal 
title ;  or  a  title  which  would  &  valid  at  law,  is, 
under  circumstances  of  an  equitable  nature,  de- 
clared void ;  the  right  of  the  parlies  in  such  can 
may  be  as  fully  considered  in  a  suit  at  law  io 
the  courts  of  the  United  States,  as  in  any  state 
court.  Robinson  v.  Camjheil^  3  Wheat.  21S;  4 
Cond.  Rep.  235. 

30.  All  courts  from  which  an  appeal  lies,  are 
inferior  courts  in  relation  to  the  appellate oofirli, 
before  which  their  judgment  may  be  carried; 
but  they  are  not,  therefore,  inferior  courts  in  the 
technical  sense  of  the  words.  They  applv  to 
courts  of  a  special  and  limited  jurisdiction,  whick 
are  erected  on  such  principles,  that  their  jodg- 
ments  taken  alone  are  entirely  disre^^arded,  and 
the  proceedings  must  show  their  lorisdictiofl. 
The  courts  of  the  United  States  are  all  of  limited 
jurisdiction ;  and  their  proceedings  are  erroneoflj^ 
if  the  jurisdiction  be  not  shown  upon  tbem. 
Judgments  rendered  in  such  cases  may  be  r^ 
versed,  but  this  court  (the  supreme  court)  is  not 
prepared  to  say  that  they  are  absolute  noilitiei, 
and  may  be  totally  disregarded.  Kempe's  Lam 
V.  Kennedy^  6  Cranch,  173 ;  2  Cond.  Rep.  225. 

31.  In  cases  of  fraud,  trust  or  coutract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable 
wherever  the  person  may  be  iound,  altboogk 
lands  not  withm  the  jurisdiction  of  the  coatt 
may  be  affected  by  the  decree.  Massie  v.  Wetts, 
6  Cranch,  148 ;  2  Cond.  Rep.  336. 

32.  It  is,  doubtless,  withm  the  province  of  a 
court^  in  the  exercise  of  its  discretion,  to  san  Dp 
the  tacts  in  the  case  to  the  jury,  and  sobmit 
them,  with  the  inferences  of  law  dedoeibis 
therefrom,  to  the  free  judgment  of  the  joiy- 
But,  care  must  be  taken  in  all  such  cases,  to 
separate  the  law  from  the  facts,  and  to  leave  tbs 
latter  in  unequivocal  terms  to  the  jury,  as  their 
true  and  peculiar  province.  M^Lmakm  v.  Ik 
Universal  Insurance  Company,  1  Peters,  181 

33.  Little  stress  ought  to  be  laid  upon  geoeial 
expressions  falling  from  judges  in  the  course  of 
trials.  Where  the  facts  are  not  disputed,  the 
judge  often  su^ests,  io  a  strong  and  pointed 
manner,  his  opinion  as  to  their  materiality  uA 
importance,  and  his  leading  opinion  of  the  cos- 
elusion  to  which  the  facts  ought  to  oondoct  tbs 
jury.  This  ought  not  to  be  deemed  an  iirtea- 
tioual  withdrawal  of  the  facts,  or  of  the  inft^ 
onces  deducible  therefrom,  from  the  cog^izanee 
of  the  jury,  but  rather  as  an  expression  of  opiniiA 
addressee!  to  the  discretion  of  counsel,  whetlMff 
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it  would  be  worth  while  to  proceed  further  in 
the  caose.  And  the  like  expression  in  summing 
op  any  cause  to  the  jury,  must  be  understood  by 
them  merely  as  a  strong  exposition  of  the  facts, 
not  designed  to  overrule  their  verdict,  but  to 
assist  them  in  forming  it.  And  there  is  the  less 
objection  to  this  course  in  the  English  practice ; 
because,  if  the  summing  up  has  nad  an  undue 
influence,  the  mistake  is  put  rip:ht  by  a  new 
trial,  upon  an  application  to  the  discretion  of  the 
whole  court,  i  his  is  so  familiarly  known,  that 
it  needs  only  to  be  slated,  to  be  at  once  admitted. 
Ibid.  190.. 

34.  Courts  of  justice  are  not  obliged  to  modify 
the  propositions  submitted  by  counsel  in  the 
cuurse  of  a  trial,  so  as  to  make  them  fit  the 
cause.  If  they  are  not  pertinent  to  the  cause, 
that  is  enough  for  their  rejection.  Elliott  et  d.  v. 
Fiersoly  1  Peters,  338. 

35.  Courts  which  originate  in  the  common 
law,  [)ossess  a  jurisiiiction  which  must  be  regu- 
liiteil  bf  that  law,  until  changed  by  some  statute. 
But  it  is  otherwise  with  courts  established  by 
written  law ;  they  cannot  transcend  the  iurisflic- 
lion  given  by  the  law  of  their  creation.  Ex  parte 
Bollmaii,  4  Cranch,  75;  2  Coiid.  Rep.  33. 

36.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause;  and,  whether  its  decision  be  correct  or 
otherwise,  its  iadgments,  until  reversed,  are  re- 
•.^ardeil  as  biiicfing  in  ever^  other  court.  But  if 
ii  act  without  authority,  its  judgments  and  or- 
ders are  regarded  as  nullities.  They  are  not 
voiitable,  but  simply  void ;  and  form  no  bar  to  a 
remedy  sought  in  opposition  to  them,  even  prior 
to  a  reversal.  They  constitute  no  justification ; 
and  all  persons  concemeil  in  executing  such 
judgments  or  sentences,  are  considered  in  law 
as  trespassers.    Elliott  v.  Piersol,  1  Peters,  340. 

37.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  mav  be  inquired  into 
in  every  other  court,  when  tlie  proceedings  of 
the  former  are  relied  on,  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceedings.     Ibid.  340. 

38.  The  coarse  of  prudence  and  duty  in  judi- 
cial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  (Mstribution  as  to  power 
and  right  present  themselves,  is  to  yield,  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  from  our  very  peculiar  relations^ 
cases  may  occur  in  which  the  maintenance  of 
principles,  and  the  administration  of  justice,  ac- 
cortling  to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  dutv ; 
but  until  then,  it  is  administering  justice  in  tne 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  jn  the 
courts  of  the  several  states.  Fullerton  et  d,  v. 
The  Bank  of  the  United  States,  1  Peters,  614. 

39.  The  allowance  and  refusal  of  amendments 
in  the  pleadings,  the  granting  and  refusing  new 
trials,  and  most  of  the  other  incidental  orders 
made  in  the  progress  of  a  cause,  before  trial,  are 


matters  so  peculiarly  addressed  to  t^  sound  dis- 
cretion of  the  courts  of  original  jurisdiction,  as  to 
be  fit  for  their  decision  only,  under  their  own 
rules  and  modes  of  practice.  The  supreme  court 
has  always  declined  interfering  in  such  case9. 
Wright  y.Hollingswortk's  Lessee,  1  Peters,  165. 

40.  If  either  party  considers  any  point  pre- 
sented by  the  evidence  omitted  in  tne  charade  of 
the  court,  it  is  competent  for  such  party  to  re- 
quire an  opinion  from  the  court  upon  that  point. 
The  court  cannot  be  presumed  to  do  more,  in 
ordinary  cases,  than  to  express  its  opinion  upon 
questions  which  the  parties  themselves  have 
raised  on  the  trial.  Pennock  et  al.  v.  Dialogue^ 
2  Peters,  16. 

41.  A  court  cannot  be  reauired  to  give  any  in- 
struction to  the  iur)',  as  to  tne  relation,  risht  and 
credibility  of  tne  testimony,  adduced  by  the 
parties  in  a  cause.  Van  Ness  v.  Pacard,  2  Peters, 
149. 

42.  In  a  controversy  between  two  nations  con- 
cerning national  boundary,  it  is  scarcely  possible 
that  the  courts  of  either  should  refuse  to  abide 
by  the  measures  adopted  by  its  own  government. 
There  being  no  common  tribunal  to  decidef  be- 
tween them,  each  determines  for  itself  on  its 
own  rights;  and  if  they  cannot  adjust  their  dif- 
ferences peaceably,  the  right  remains  with  the 
strongest.  The  judiciary  is  not  that  department 
of  the  government  to  which  the  assertion  of  its 
interests  against  foreign  powers  is  confided ;  and 
its  duty  commonly  is  to  decide  upon  individual 
rights,  according  to  those  principles  which  the. 
political  departments  of  the  nation  have  estab- 
lished. If  the  course  of  the  nation  has  been  a 
plain  one,  its  courts  would  hesitate  to  pronounce 
it  erroneous.  Foster  and  Elam  v.  Neilson,  2  Pe- 
ters, 307. 

43.  The  power  of  the  inferior  court  of  a  state 
to  make  an  order  at  one  term  as  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding 
so  necessarily  dependent  on  the  judgment  of  the 
revising  tribunal,  that  the  jud2[ment  of  the  same 
is  considered  authority,  and  the  supreme  court 
is  disposed  to  conform  to  it.  The  Bank  of  Hamil' 
ton  V.  Dudley^s  Heirs^  2  Petere,  522. 

44.  That  a  court  of  record,  whose  proceedings 
are  to  be  proved  by  the  record  alone,  should,  at 
a  subsequent  term,  determine  that  an  order  was 
made  at  a  previous  term,  of  which  no  trace  conld 
be  found  on  its  records,  and  that  too,  after  the 
repeal  of  the  law  which  gave  authority  to  make 
such  an  order,  is  a  proceeding  of  so  much  deli- 
cacy and  danger,  which  is  liable  to  so  much 
abuse,  that  some  of  the  courts  question  the  ex- 
istence of  the  power.    Ibid.  522. 

45.  The  judicial  department  of  every  govern- 
ment is  the  rightful  expositor  of  its  laws,  and 
emphatically  of  its  supreme  law.  If,  in  a  case 
depending  before  any  court,  a  legislative  act 
shall  conflict  with  the  constitution,  it  is  admitted 
that  the  court  must  exercise  its  judgment  on 
both,  and  that  the  constitution  roust  control  the 
act.  The  court  must  determine  whether  a  re- 
pugnancy does,  or  does  not  exist,  and  in  making 
this  determination  must  construe  both  instru- 
ments. That  its  construction  of  one  is  authoritji 
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while  its  coiftt ruction  of  the  other  ia  to  be  disre- 
garded, is  a  proposition  for  which  the  supreme 
court  can  perceive  no  reason.     Ibid.  524. 

46.  Admitting  that  the  legislature  of  Ohio  can 
give  an  occupant  claimant  a  ri^ht  to  the  value 
of  his  improvements,  and  authorize  him  to  retain 
possession  of  the  land  he  has  improved  until  he 
shall  have  received  that  value;  and  assuming 
that  they  may  annex  conditions  to  the  change  ot 
possession,  which,  so  far  as  they  are  constitu- 
tional, must  be  respected  in  all  courts ',  still,  the 
legislature  cannot  change  radically  the  mode  of 
proceeding  prescribed  for  the  courts  of  the  United 
States;  or  direct  those  courts  in  a  trial  at  com- 
mon law,  to  appoint  commissioners  for  the  deci- 
sion of  questions  which  a  court  of  common  law 
must  submit  to  a  jury.    Ibid. 

47.  The  courts  of  the  United  States  have  equity 
jurisdiction  to  rescind  a  contract  on  the  ground 
of  fraud,  after  one  of  the  parties  to  it  has  been 
proceeded  against  on  the  law  side  of  the  court, 
and  a  judgment  has  been  obtained  against  him 
for  a  part  of  the  money  stipulated  to  be  paid  by 
the  contract.  Boyce^s  Executors  v.  Grundy,  3 
Peters,  210. 

48.  It  is  not  enough  that  there  is  a  remedy  at 
law :  it  must  be  plam  and  adequate,  or  in  other 
words,  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administration,  as  the 
remedy  in  equity.    Jbid.  215. 

49.  There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  different  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,  fur- 
nish the  guides  and  rules  of  decision  in  those  of 
the  Union,  in  all  cases  to  which  they  apply, 
where  the  constitution,  treaties  or  statutes  of  the 
United  States  do  not  otherwise  provide.  Hinde 
et  ux.  V.  Vattitr,  5  Peters,  398. 

50.  No  court  is  bound,  at  the  mere  instance  of 
the  party,  to  repeat  over  to  the  jury  the  same 
substantial  proposition  of  law,  in  every  variety 
of  form,  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient  if  it  is  once  laid  down 
in  an  intelligible  and  unexceptionable  manner. 
Kelly  V.  Jactson  et  d.,  6  Peters,  622. 

51.  Juan  Madrazzo,  a  subject  of  the  king  of 
Spain,  filed  a  libel  praying  admiralty  process 
against  the  state  of  Georgia,  alleging  that  the 
state  was  in  possession  of  a  certain  sum  of 
money,  the  proceeds  of  the  sale  of  certain  slaves, 
which  had  Seen  seized  as  illegally  brought  into 
the  state  of  Georgia,  and  which  seizure  had  been 
subseauently,  under  admiralty  proceedings,  ad- 
judged to  have  been  illegal,  and  the  right  of  Ma- 
drazzo to  the  slaves,  and  the  money  arising  from 
the  sale  thereof,  established  by  the  decision  of 
the  circuit -court  of  the  United  States  for  the  dis- 
trict of  Georgia.  The  counsellor  for  the  peti- 
tioner claimed  that  the  supreme  court  had  juris- 
diction of  the  case,  alleging  that  the  eleventh 
amendment  of  the  constitution  of  the  United 
States,  which  declares  that  the  judicial  power 
of  the  United  States  shall  not  extend  to  any  suits 


in  law  or  equity,  did  not  take  away  the  jorisdio- 
tion  of  the  courts  of  the  United  States  in  soitu  io 
the  admiralty  against  a  state.  Held^  that  is  not 
a  case  where  property  is  in  custody  of  a  court  of 
admiralty,  or  Drought  within  its  jurisdictioa,  and 
in  the  possession  of  way  private  person.  It  is  a 
mere  personal  suit  ^^inst  a  state  to  recover  pio- 
ceeds  in  its  possession,  and  such  a  suit  cannot 
be  commenced  in  the  supreme  court  agaioit 
a  state.  Ez  parte  Juan  Madrazzo,  7  Feten, 
627. 

52.  It  is  an  admitted  principle  that  a  ooort  of 
law  has  concurrent  jurisdiction  with  a  court  of 
chancery  in  cases  of  fraud.  But  when  inatteri 
alleged  to  be  fraudulent  are  inrestijgated  in  a 
court  of  law,  it  is  the  province  of  a  jury  to  fiod 
the  facts  and  determine  their  character.  Grt^ 
V.  The  Lessee  of  Sayre  and  Wife,  8  Peteri^ 
244. 

.  53.  The  courts  of  the  United  States  will  m 
sustain  a  suit  to  enforce  an  agreement  enten^ 
into  in  fraud  of  the  laws  of  the  United  Stato* 
although  at  the  time  it  was  made  the  parties  to 
it  were  enemies  of  the  United  States,  and  its 
object  being  a  stratagem  of  war.  Hannay  r.Ett, 
3  Cranch.  242;  1  Cond.  Rep.  512. 

54.  Wnere  a  court  has  jurisdiction,  it  haF  a 
right  to  decide  any  question  which  occurs  in  the 
cause ;  and  whether  its  decision  be  correct,  or 
otherwise,  its  judgments,  until  reversed,  are  I^ 
garded  as  binding  in  every  other  court.  But  if 
it  act  without  authority,  its  judgments  and  orden 
are  regarded  as  nullities.  They  are  not  voidable, 
but  simply  void ;  and  form  no  bar  to  a  remedj 
sought  in  opposition  to  them,  even  prior  to  a  re- 
versal. They  constitute  no  justification ;  and  all 
persons  concerned  in  executing  such  judgmeoti 
or  sentences  are  considered  in  law  as  trespaswriL 
Elliott  V.  Piersol,  I  Peters,  340. 

55.  The  jurisdiction  of  any  court  exercisinc 
authority  over  a  subject  may  be  inquired  iato  la 
every  other  court,  when  the  proceedings  of  the 
former  are  relied  on,  and  brought  before  the  lat- 
ter, by  a  partjr  claiming  the  benefit  of  such  pro- 
ceedings.   Ibid, 

56.  The  laws  of  the  several  states,  as  to  riebts. 
furnish  rules  of  decision  for  the  courts  of  tbe 
United  States,  under  certain  qualifications;  but 
as  to  remedies,  they  have  no  binding  force  in 
those  courts.  Campbell  v.  Claudius,  1  Peters,  C. 
C.  R.  484. 

57.  The  courts  of  the  United  States  haTOf 
equity  as  well  as  legal  jurisdiction,  the  practice 
oi^  the  courts  of  Pennsylvania,  in  which  stale 
there  is  no  court  of  chancery,  which  permits  i 
jur^  to  find  a  conditional  verdict,  where  the 
equity  of  the  case  may  require,  it  does  not  applr. 
Conn  et  a/,  v.  Penn,  1  Peters'  C.  C.  R.  497. 

58.  The  courts  of  the  United  States,  and  tbe 
justices  thereof,  are  only  authorized  to  is»* 
writs  of  habeas  corpus  to  prisoners  in  jail,  under, 
or  by  colour  of  the  laws  of  the  United  States;  or 
committed  by  some  court  of  the  United  Statei, 
or  required  to  testify  in  a  cause  depending  in  > 
court  of  the  United  States.  Ex  parte  Cofrrers.  1 
Wash.  C.  C.  R.  232. 

59.  The  jurisdiction  of  the  courts  of  the  United 
States  is  limited,  and  the  inferior  courts  can  exr 
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erciee  it  only  in  cases  in  which  it  is  conferred 
by  an  act  of  conCTess.    Ihid, 

60.  The  court  have  a  right  to  instruct  the  jury 
as  to  all  questions  of  law,  growing  out  of  the 
facts  of  the  cause.    Itfid. 

61.  The  construction  of  a  bill  of  sale  is  a 
question  of  law.  If  the  court,  in  their  direction, 
should  undertake  to  give  a  decided  opinion  as  to 
the  truth  of  an  alleged  fact,  which  is  contested, 
it  would  be  undoubtedly  wrong,  from  its  proba- 
ble influence  on  a  jury ;  though  the  right  of  the 
jury,  notwithstandiun;  this  direction,  would  re- 
main unimpaired.  Ifason  t.  The  United  States^ 
1  Gallis.  C.  C.  R.  53. 

62.  The  laws  of  the  several  states  of  the  Uni- 
ted States  are  to  be  regarded  as  rules  of  deci- 
sion, in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  in  which  they  apply; 
but  they  are  not  exclusive  and  peremptory  in- 
juoctions.  There  must  be  some  limitation  to 
this  provision  of  the  judiciary  act;  and  this  limi- 
tation must  arise  whenever  the  subject  of  the 
suit  is  extra-territorial.  In  controversies  be- 
tween citizens  of  a  state,  as  to  rights  derived 
under  that  state,  and  in  controversies  respecting 
territorial  interests,  in  which,  by  the  law  of  na- 
tions, the  lex  rei  sits  governs,  tnere  can  be  little 
doubt  that  the  regulations  ol  the  statute  must 
apply.  But  in  controversies,  aflfecting  citizens 
ol  other  states,  and  in  no  degree  arising  from 
local  regulations,  as  for  instance,  foreign  con- 
tracts of  a  commercial  nature,  it  can  hardly  be 
maintained,  that  the  laws  of  a  state  to  which 
they  have  no  reference,  however  narrow,  inju- 
dicious, and  inconvenient  they  may  be,  are  to 
be  the  exclusive  guides  for  judicial  decision. 
Reimsdyke  v.  Kane  et  al.,  1  Gallis.  C.  C.  R.  371. 

63.  The  courts  of  the  United  States  have  ju- 
risdiction over  all  prizes  made  in  ports,  as  well 
i^  on  the  high  seas.  The  Grotius.  1  Gallis.  C. 
C.  R.  503. 

64.  The  court  has  jurisdiction  in  revenue 
cases,  although  the  property  seized  may  never 
have  come  into  the  possession  of  its  officers. 
Tlie  Bolina  and  CargOj  1  Gallis.  C.  C.  R.  75. 

63.  A  deed,  executed  for  the  purpose  of  giv- 
ing jurisdiction  to  the  federal  court,  will  not  be 
countenanced,  so  as  to  sustain  the  jurisdiction. 
Hurst  V.  McNeil,  1  Wash.  C.  C.  R.  70. 

66.  Upon  a  special  verdict,  the  court  has  only 
to  decide  the  law  upon  the  facts  stated,  >vhere  a 
dilHcuIty  is  expressed  by  the  jury  on  the  facts. 
Bq;  if  the  jury  express  a  doubt  as  to  a  particular 
poiiii  of  law,  the  court  can  only  decide  the  law 
(HI  that  point.  Peterson  v.  The  United  Statesj  2 
Wash.  C.  C.  R.  36. 

67.  Where  the  jury  assume  the  rig^ht  to  draw 
coiirlusious,  which  are  exclusively  the  province 
of  th'.'  court,  they  will  be  disregarded  by  the 
court.  King  v.  The  Delaware  Ins,  Co.j  2  Wash. 
C.  C.  R.  300. 

68.  It  is  a  power  which  essentially  belongs  to 
ewry  court  to  superintend  the  conduct  of  its 
office rB,  and  to  see  by  what  authority  they  act ; 
and  that  its  process  snail  not  be  vexatiously  em- 
ployed. The  King  of  Spain  v.  OliveVf  2  Wash. 
C.  C.  R.  429. 

69.  The  sentence  of  a  court  of  ezclasive  juris- 


diction, operating  directly  on  the  thing  itself,  is 
conclusive  between  the  parties  upon  the  same 
matter  coming  in  any  manner  before  another 
court  of  co-ordinate  jurisdiction ;  not  only  of  the 
right  which  it  establishes,  but  of  the  fact  which 
it  has  decided.  Armtoyd  et  al,  v.  Williams  et  ol., 
2  Wash.  C.  C.  R.  508. 

70.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
courts  of  the  United  States,  held  within  the  states 
which  have  passed  the  same.  Alitor,  as  to  rules 
of  practice.  £very  court  possesses  the  power 
of  making  its  own  rules  of  practice,  unless  for- 
bidden by  law ;  and  the  17th  section  of  the  judi- 
ciary act,  vests  in  the  courts  of  the  United  States 
the  power  to  establish  rules  of  practice.  Golden 
y.  Prince,  3  Wash.  C.  C.  R.  313. 

71.  The  courts  of  common  law  have  a  con- 
current jurisdiction,  with  those  of  the  admiralty, 
over  maritime  contracts.  De  Lovio  v.  Boit,  2 
Gallis.  C.  C.  R.  398. 

72.  In  cases  of  maritime  torts,  a  court  of  ad« 
miralty  will  sustain  the  jurisdiction,  when  either 
the  person  or  any  of  his  property  is  within  the 
territory.  It  may  arrest  the  person  or  the  pro- 
perty j  or  by  a  foreign  attachment,  the  choses 
m  action  of  the  offending  party.  The  Invincible^ 
2GalIi8.  C.  C.  R.  41. 

73.  The  trial  of  prizes,  and  of  all  incidents  to 
the  question  of  prize,  and  the  awarding  of 
damages  for  an  illegal  capture  by  a  commis- 
sioned cruiser,  belong  exclusively  to  the  courts 
of  the  capturing  power.    Ibid, 

74.  The  tribunals  of  one  sovereign  cannot  re- 
yise  acts  done  under  the  authority  of  another. 
Ibid, 

75.  A  court  of  common  law  cannot,  even  in- 
cidentally, decide  a  question  of  prize.  Maisson' 
noire  y.  Keating,  2  Gallis.  C.  C.  R.  325. 

76.  A  court  is  not  bound  to  give  an  opinion 
upon  a  point  of  law  which  the  evidence  does  not 
raise.  Gardner  v.  Collinsj  3  Mason^s  C.  C.  R. 
398. 

77.  The  courts  of  the  United  States  are  bound 
to  take  judicial  cognizance  of  the  laws  of  the 
different  states.  Gordon  v.  Hobart,  2  Sumner's 
C.  C.  R.  404. 

78.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion, by  a  decision  of  the  state  court.  Flagg  y. 
3fannj  2  Sumner's  C.  C.  R.  487. 

79.  The  judgment  of  a  state  court,  whe/e  ju- 
risdiction was  acquired,  not  by  the  common  law, 
but  by  a  statute  of  the  state,  which,  before  the 
rendition  of  the  judgment,  nad  been  virtually 
repealed  by  the  adoption  of  a  treaty,  was  held 
not  voidable,  but  void.  Denn.  Ex,  dem.  of  Fisher 
y.  Harnden,  Paine's  C.  C.  R.  55. 

80.  Where  a  matter  is  adjudicated  by  a  court 
of  peculiar  and  exclusive  jurisdiction,  the  sen- 
tence is  conclusive  when  the  same  matter  comes 
incidentally  before  another  court,  as  to  the  mat- 
ter decided;  not  only  between  the  same  parties, 
but  straneers :  unless  it  can  be  impeached  for 
fraud.  JLessee  of  Rhoades  y.  Snyder  If  Selin  et 
aZ.,  4Wash.  C.  C.  R.  715. 

81.  Where  the  intention  of  the  legislature, 
by  the  words  of  the  statute,  is  improMble,  the 
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court  will  give  a  oonstraction  to  the  law.     The 
United  States  v.  The  Hunter^  Peters'  C.  C.  R.  10. 

82.  The  decree  of  a  court  of  competent  joria- 
diction,  upon  the  same  point,  directly,  is  conctu- 
»iye,  wheneyer  it  may  again  oome  in  aue«tion 
between  the  same  parties.  Lessee  of  Irrigkt  t. 
DeJdyne,  Peters'  C.  C.  R.  199. 

83.  A  court  of  equity  will  not  interfere  where 
a  party  Las  a  remedy  at  law.  Andrews  ▼.  8ol<h 
man,  Peters'  C.  C.  R.  356. 

84.  The  proviso  in  the  act  of  congress  of  May 
26,  1824,  ch.  181,  demonstrates  that  it  was  not 
the  intention  of  congress  to  give  an  absolute  and 
imperative  force  to  the  state  modes  of  proceed- 
ing in  civil  causes  in  Louisiana,  in  the  courts  of 
the  United  States  j  for  it  authorizes  the  judge  to 
modify  them  so  as  to  adapt  them  to  the  organ- 
zation  of  his  own  courts;  and  it  further  demon- 
strates that  no  absolute  repeal  vms  intended  of 
the  antecedent  modes  of  proceeding,  authorized 
in  the  courts  of  the  United  States,  under  former 
acts  of  congress;  for  it  leaves  the  judge  at  liberty 
to  make  rules,  by  which  discrepancy  between 
the  state  laws  and  the  laws  of  the  United  States 
may  be  avoided.  Parsons  v.  Bedford  et  dl.,  3 
Peters,  444. 

85.  The  constitution  declares  that  'Uhe  ju- 
dicial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority ;  to  all  cases  affect- 
ing ambassadors  or  other  public  ministers  and 
consuls ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  oases ; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them,  does  not  confer  jurisdiction 
over  either  of  the  other  two.  The  discrimination 
made  between  them  is  conclusive  against  their 
identity.  The  American  Ins,  Co,  v.  Three  hun' 
dred  and  fifty-six  Bales  of  Cotton,  1  Peters.  545. 

86.  It  was  necessarily  left  to  the  legislative 
power  to  organize  the  supreme  court,  to  define 
its  powers  consistently  with  the  constitution  as 
to  Its  original  jurisdiction,  and  to  distribute  the 
residue  of  the  judicial  powers  between  the  su- 
preme court  and  the  inferior  courts,  which  it 
was  bound  to  ordain  and  establish ;  denning  their 
respective  powers,  whether  original  or  appellate, 
by  which  and  how  it  should  be  exercised.  In 
obedience  to  the  injunction  of  the  constitution, 
congress  exercised  their  power  so  far  as  they 
thought  it  necessary  and  proper,  under  the  seven- 
teenth clause  of  the  eighth  section,  and  first 
article,  for  carrying  into  execution  tne  powers 
vested  by  the  constitution  in  the  judicial,  as  well 
as  in  all  other  departments  and  officers  of  the 
government  of  the  United  States.  The  State  of 
Rhode  Island  v.  The  State  of  Massachusetts^  12 
Peters. 

87.  Where  a  condemnation  is  by  a  foreign 
court,  it  will  be  presumed  to  be  a  legal  one,  if 
the  constitution  of  it  be  not  known,  out  where 
this  is  known,  it  is  proper  for  the  court  to 
examine  into  it ;  and  if  it  has  been  constituted 
by  a  different  authority  from  what  is  usual  in 
civilized  nations,  it  becomes  him  who  would 
support  its  jurisaiction,  to  prove  it  was  erected 


by  proper  authority.    8ndl  et  d.  ▼.  Fwadt,  1 
Wash.  C.  C.  R.  271. 

88.  In  the  United  States,  contts  of  adminlljf 
and  of  chancery  are  courts  of  record.  Dt  Lom 
V.  Boit  et  d,,  2  Gallis.  C.  C.  R.  398,  459. 

89.  Parties  entitled  to  sue  in  the  courts  (tf  the 
United  States,  are,  in  general,  entitled  to  pume 
in  such  courts^  all  the  remedies  lor  the  vindica- 
tion of  their  rights,  which  the  local  laws  of  the 
state  authorize  to  be  pursued  in  its  own  ooorts. 
Ex  parte  Biddle,  2  Mason's  C.  C.  R.  472. 

90.  The  jurisdiction  of  the  French  courts,  as 
to  seizures,  is  not  confined  to  aeizorefl  made 
within  two  leagues  of  the  coast.  Hvdstm  et  d, 
V.  Gtiestier,  6  Cranch,  281 ;  2  Cond.  Rep.  374. 

91.  The  acts  of  a  tribunal,  not  within  itH  joria- 
diction,  are  void.  Griffith  v.  Frazier^  8  Cnoch, 
9;  3  Cond.  Rep.  1. 

92.  If  the  point  of  jurisdiction  be  raised  by 
the  pleadings,  the  circuit  court  is  competent  lo 
decide  it ;  and,  therefore,  the  cause  caonot  be 
removed  with  the  supreme  court,  previously  to 
the  decision,  as  to  the  jurisdiction.  To  reoiore 
a  cause  from  one  court  to  another,  in  nich  a 
case,  is  a  judicial  proceeding.  Fodder  y,lMi- 
sey,  3  Dall.  411;  1  Cond.  Rep.  193. 

93.  It  is  a  general  rule  that  the  trial  of  a^ 
tnres,  made  on  the  high  seas,  jure  belli,  by  a 
duly  commissioned  vessel  of  war,  whether  from 
an  enemy  or  neutral,  belongs  exclusively  to  tbe 
courts  of  the  nation  of  the  captors.  To  this  rale 
there  are  exceptions,  which  are  as  firmly  esta- 
blished as  the  rule  itself.  If  the  capture  be 
made  within  the  territorial  limits  of  a  oeatfal 
country,  into  which  the  prize  is  brought,  or  bra 
privateer  which  had  been  illegally  equipped  la 
such  neutral  country,  the  prize  courts  of  socii 
neutral  country,  not  only  possess  the  pover,  bol 
ft  is  their  dutv  to  restore  the  property,  to  illegally 
captured,  to  the  owner.  Tm  AJerta  v.  Bias  Mo- 
ran,  Claimant,  9  Cranch,  359 ;  3  Cond.  Rep.  435. 

94.  When  a  seizure  is  made  for  the  viohtKn 
of  a  municipal  law,  the  mode  of  proceeding loost 
be  exclusively  regulated  by  the  sovereign  povtr 
of  the  country,  and  no  foreign  power  can  ques- 
tion the  correctness  of  what  is  done,  unless  the 
court,  passing  tbe  sentence,  loses  its  jurisdictioa 
by  some  circumstance  which  the  law  of  natioBS 
CAXi  notice.  Hudson  et  d.  v.  Guestier,  4CratidL, 
293;  2  Cond.  Rep.  109. 

95.  A  state  court  cannot  issue  a  mAndsrausto 
an  officer  of  the  United  States.  IfCltrsjf  ▼. 
Silliman,  6  Wheat.  598;  5  Cond.  Rep.  197. 

96.  The  ground  of  the  jurisdiction  of  an  in- 
ferior tribunal  must  appear  on  the  face  of  the 
proceedings;  and  if  it  do  not,  they  will  be coo- 
sidered  as  coram  non  judice.  Den  ex  de^ 
Wdker  v.  Turner,  9  Wheal.  541 :  5  Cond.  Ref 
668. 

97.  In  all  cases  of  concurrent  jurisdiction,  tb 
court  which  first  has  possession  of  the  subject 
must  decide  it.  Smith  v.  J^Iver,  9  Wheat.  53S; 
5  Cond.  Rep.  662. 

98.  A  question  decided  at  law  cannot  be  re- 
viewed in  a  court  of  equity,  without  the  tngps- 
lion  of  some  equitable  circumstance,  of  which 
the  party  could  not  avail  himself  at  law.    iM. 

99.  In  cases  of  concurrent  authori^^  when 
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the  laws  of  the  Btates  and  of  the  Union  are  in 
direct  and  manifest  collision  on  the  same  sub- 
ject, those  of  the  Union,  being  the  sapreme  law 
of  the  land,  are  of  paramount  authority,  and  the 
itate  laws,  so  far,  and  so  far  only,  as  such  in- 
compatibility exists,  must  necessarily  yield. 
Houston  V.  Mnore,  5  Wheat. 

100.  The  construction  of  written  evidence  is 
exclusively  for  the  court,  and  the  court  have  ex- 
clusively the  power  to  decide  whether  a  contract 
is  usurious.  Levy  v.  Gadsby,  3  Cranch,  180 ;  1 
Cond.  Rep.  486. 

101.  An  act  of  congress  may  transfer  a  cause 
fmm  one  inferior  court  to  another.  Stuart  v. 
Lttirdj  1  Cranch,  299;  1  Cond.  Rep.  316. 

102.  It  is  for  the  government  of  the  United 
States  to  decide  whether  they  will  consider  a 
colony,  which  has  separated  herself  from  the 
mother  countr}',  an  independent  nation.  Until 
such  decision  snail  be  made,  or  the  mother  coun- 
tiT shall  relinquish  her  claim  to  the  colony,  courts 
of  justice  must  consider  the  original  state  of 
things  as  remaining.  Rose  v.  Himely^  4  Cranch, 
291;  2  Cond.  Rep.  98. 

103.  The  court  is  bound  to  give  an  opinion  to 
the  jury  on  a  question  of  law,  upon  request,  if 
it  be  pertinent  to  the  issue ;  but  not  so,  if  it  in- 
volve a  question  of  fact.  Smith  v.  Carringtan  et 
ol.,  4  Cranch,  62;  2  Cond.  Rep.  26. 

104.  The  court  is  not  bound  to  give  an  opinion 
a.«  to  the  rneatiing  or  construction  of  a  written 
depsition  read  in  evidence  on  the  trial  of  the 
cause.  The  Marine  Ins.  Co,  of  Alexandria  y. 
Youngs  5  Cranch,  187 ;  2  Cond.  Rep.  227. 

105.  If  the  court  has  unguardedly  permitted 
a  pemon  to  prosecute,  who  has  not  given  satis- 
factory evidence  of  his  right  so  to  do,  it  pos- 
sesses the  means  of  preventing  any  mischief 
from  the  inadvertence,  and  will  undoubtedly 
employ  those  means.  Wilson  v.  Codman^s  Exe^ 
attor,  3  Cranch,  193;  1  Cond.  Rep.  493. 

106.  The  court,  upon  a  jury  trial,  is  bound  to 
give  an  opinion,  if  required,  upon  any  point  re- 
levant to  the  is^ue.  Voualass  and  Mandeville  v. 
McAllister  J  3  Cranch,  298";  1  Cond.  Rep.  637. 

107.  The  right  of  a  state  to  assert,  as  plaintiff, 
any  interest  it  may  have  in  a  subject  which  forms 
the  matter  in  controversy  between  individuals 
in  one  of  the  courts  of  the  United  States,  is  not 
arfected  by  the  amendment  to  the  constitution, 
which  declares  that  the  judicial  power  of  the 
courts  of  the  United  States  shall  not  extend  to 
snits  commenced  or  prosecuted  against  one  of 
the  states  by  citizens  or  others ;  nor  can  it  be  so 
construed  as  to  oust  the  court  of  its  jurisdiction, 
should  such  claim  be  suggested.    The  amend- 
ment simply  provides  that  no  suit  shall  be  com- 
menced  or  prosecuted  against   a  state.     The 
state  cannot   be  made  a  defendant  to  a  suit 
brought  by  an  individual;  but  it  remains  the 
doty  of  the  courts  of  the  United  States  to  decide 
all  cases  brought  before  them  by  citizens  of  one 
state  against  citizens  of  a  different  state,  where 
a  state  is  not  necessarily  a  defendant.  The  United 
States  y.  Judge  PeterSj  6  Cranch,  115;  2  Cond. 
Rep.  202. 

108.  The  decisions  of  a  court  of  exclusive  ju- 
risdiction are  necessarily  conclusiye  on  all  other 


courts,  because  the  subject-matter  is  not  exami- 
nable in  them ;  but  in  the  same  court  they  are 
no  further  conclusive  than  judgments  and  decrees 
of  courts  of  common  law  and  equity ;  they  bind 
the  subiect-matter  as  between  parties  and  pri- 
vies. The  Maryj  Staff^ord,  Master^  9  Cranch,  126 ; 
3  Cond.  Rep.  306. 

109.  The  principle  of  retaliation  upon  the  sub- 
jects of  a  foreign  state  for  its  unjust  proceedings 
towards  our  citizens,  is  a  political,  not  a  judicial 
measure.  It  is  for  the  consideration  of  the  go- 
vernment, but  is  not  a  rule  of  decision  in  courts 
of  justice.  The  Nereide^  Bennet,  Master,  9  Cranch, 
338 ;  3  Cond.  Rep.  439. 

1 10.  The  reason  of  the  doctrine  that  the  whole 
world  are  parties  in  an  admiralty  cause,  and 
therefore  bound  by  the  decision,  determines  its 
extent.  £very  person  may  make  himself  a 
party,  and  appeal  from  the  sentence :  but  notice 
of  tiie  controversy  is  necessary  in  order  to  be- 
come a  party ;  and  before  the  rights  of  an  indi- 
vidual are  Dound  by  a  judici^  sentence,  he 
must  have  notice,  either  actual  or  implied,  of 
the  proceedings.  V*hen  those  proceed mgs  are 
against  the  person,  notice  is  served  personally, 
or  by  publication ;  when  they  are  in  rem,  notice 
is  served  upon  the  thing  itself.  This  is  neces- 
sarily notice  to  all  those  who  have  any  interest 
in  the  thing;  and  it  is  reasonable,  because  it  is 
necessary,  and  because  it  is  the  part  of  common 
prudence  for  all  who  haye  an  interest,  to  ^uard 
It  by  persons  in  a  situation  to  protect  it.     Ihid, 

111.  The  amendment  of  the  constitution  of 
the  United  States,  which  declared  that  the  judi- 
cial power  of  the  United  States  shall  not  extend 
to  any  suit  in  law  or  equity,  commenced  or  pro- 
secuted against  a  state,  by  citizens  of  another 
state,  or  subjects  of  any  foreign  goyernment,  did 
not  affect  suits  by  a  state  against  another  state ; 
and  the  mode  of  proceeding  in  such  suits  is  not 
affected  bv  that  amendment.  The  State  of  Rhode 
Island  V.  The  State  of  Massachuaetts^  12  Peters. 

112.  The  practice  seems  to  be  well  settled, 
that  in  suits  against  a  state,  if  the  state  shall 
refuse  or  neglect  to  appear,  upon  due  service  of 
process,  no  coercive  measures  will  be  taken  to 
compel  appearance,  but  the  complainant  or  plain- 
tiff will  be  allowed  to  proceed  ex  parte.    Ibid. 

113.  The  court  is  not  bound  to  give  any  hypo- 
thetical direction  to  a  jury,  and  to  leave  them  to 
find  a  fact,  where  no  eyidence  of  such  fact  is 
offered,  nor  any  evidence  from  which  it  can  be 
inferred.    McNeil  v.  Holbrook,  12  Peters,  84. 

114.  Where  the  items  of  an  account  stated 
were  not  disputed,  but  were  admitted,  and  pay- 
ment of  the  same  demanded,  it  was  not  taking 
the  question  of  fact,  whether  the  account  was  a 
stated  account,  from  the  jury,  for  the  court  to 
instruct  thejury  that  the  account  was  a  stated 
account.     Toland  v.  SpragiUj  12  Peters,  300. 

115.  The  presumption  is  that  the  judgment 
of  the  circuit  court  is  proper;  and  it  lies  on  the 
plaintiff  in  error  to  show  the  contrar}'.  BagneU 
et  al  y.  Broderick^  13  Peters.  436. 

116.  The  grantor  in  the  aeed  was  David  Car- 
rick  Buchanan ;  and  he  declares  in  it  that  be  is 
the  same  person  who  was  formeriy  I>avid  Bu- 
chanan.   The  circuit  court  were  required  to 
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charge  the  juryj  that  it  was  necessary  to  convince 
the  jury,  by  proofs  in  court,  that  David  Carrick 
Buchanan  is  the  same  person  as  the  grantor 
named  in  the  patent,  David  Buchanan ;  and  that 
the  statement  by  the  grantor  was  no  proof  to 
establish  the  fact.  The  circuit  court  instructed 
the  jury  that  they  must  be  satisfied  from  the 
deed  and  other  documents,  and  the  circumstances 
of  the  case,  that  the  grantor  in  the  deed  is  the 
same  person  to  whom  the  patent  was  issued; 
and  they  declared  their  opinion  that  such  was 
the  fact.  By  the  court: — ^The  principle  is  well 
established,  that  a  court  may  give  their  opinion 
on  the  evidence  to  the  jury,  being  careful  to  dis- 
tinguish between  matters  of  law  and  matters  of 
opinion,  in  regard  to  the  fact.  When  a  matter 
of  law  is  given  by  the  court  to  the  jury,  it  should 
be  considered  by  the  court  as  conclusive;  but  a 
mere  matter  of  opinion  as  to  the  facts,  will  only 
have  such  an  influence  on  the  jury  as  they  may 
think  it  entitled  to.  Games  et  al,  v.  The  Lessee 
of  Dunn,  14  Peters,  322. 

117.  In  every  instance  in  which  a  tribunal  has 
decided  upon  a  matter  within  its  regular  juris- 
diction, its  decision  must  be  presumed  proper, 
and  is  binding  until  reversed  oy  a  superior  tri- 
bunal ]  and  cannot  be  affected,  nor  the  rights  of 
persons  dependent  upon  it  be  impaired,  by  any 
collateral  proceeding.  Cocke  v.  HaUey^  16  Pe- 
ters, 71. 

118.  On  commercial  questions,  the  courts  of 
the  United  States  are  not  bound  by  the  decisions 
of  the  state  courts.  Williams  v.  Suffolk  Ins.  Co,^ 
3  Sumner's  C.  C.  R.  270.  Robinson  v.  Com.  Ins, 
Co.,  3  Sumner's  C.  C.  R.  221. 

119.  In  the  circuit  court  of  the  United  States, 
if  the  sum  for  which  judgement  is  to  be  entered  is 
less  than  five  hundred  dollars,  the  plaintiff  is  not 
entitled  to  costs.    Ibid. 

120.  An  application  was  made  to  the  supreme 
court  of  Maine,  to'  allow  the  execution  to  be 
amended  by  inserting  a  direction  to  the  sheriff 
of  Aroostook  county,  on  the  ground  that  the  clerk 
had  accidentally  omitted  it,  which  application 
the  court  refused  to  grant;  and  it  was  neld,  that 
this  court  had  no  authority  to  reviewer  overrule 
the  decision  by  the  state  court,  it  being  in  re- 
spect of  a  matter  solely  of  local  law,  Kent  v. 
Roberts,  2  Story's  C.  C.  R.  591. 

121.  The  courts  of  the  United  States  follow 
the  decisions  of  the  state  tribunals  in  all  ques- 
tions dependent  upon  the  local  statute  laws  of 
the  state.  Springer  v.  Foster,  2  Story's  C.  C.  R. 
383. 

2.  Jurisdiction  of  the  Courts  of  the  United  States. 

122.  The  amendment  of  the  constitution  by 
which  the  judicial  power  of  the  United  States 
was  declared  not  to  extend  to  any  suit  com- 
menced or  prosecuted  by  a  citizen  or  citizens  of 
another  state,  or  by  foreign  subjects  against  a 
state,  prevented  the  exercise  of  jurisdiction  in 
any  case,  past  or  future.  Hollingsworth  v.  The 
State  of  Virginia,  3  Dall.  378  :  1  Cond.  Rep.  169. 

123.  The  superior  court  of^  Rhode  Island,  and 
not  the  general  assembly,  is  the  highest  court 
of  law  of  that  state,  within  the  meaning  of  the 

wenty-fifth  section  of  the  judiciary  act  of  Sep- 


tember 24,  1789,  ch.  20.  Olney  v.  JrnoU,  3 
Dall.  308 ;  1  Cond.  Rep.  136. 

124.  The  courts  of  tne  United  States  have  not 
jurisdiction,  unless  it  appears  by  the  record  that 
It  belongs  to  them,  as  tnat  the  parties  are  citizem 
of  different  states.  Wood  t.  Wapunif  2  CraDch, 
9;  1  Cond.  Rep.  335. 

125.  The  courts  of  the  United  States  will  en- 
tertain jurisdiction  of  a  cause  where  all  the  par- 
ties are  aliens,  if  none  of  them  object  to  it 
Mason  et  al.  v.  The  BUnreaUj  2  Cranch,  240;  1 
Cond.  Rep.  397. 

126.  If  there  be  two  or  more  joint  plaintifij; 
and  two  or  more  joint  defendants,  where  the 
interest  is  joint,  each  of  the  plaintiffs  must  be 
capable  of  suing  each  of  the  defendants  in  tbe 
courts  of  the  United  States,  in  order  to  support 
their  jurisdiction.  Strawbridge  et  d.  v.  Curtisi 
et  al.,  3  Cranch,  267 ;  1  Cond.  Rep.  523. 

127.  A  corporation  aggregate  cannot  be  a 
citizen,  and  cannot  litigate  in  the  courts  of 
the  United  States,  unless  in  consequence  of 
the  character  of  tne  individuals  who  compose 
the  body  politic,  which  character  roust  appear 
by  proper  averments  on  the  record.  It  is  Dct 
sufncient  to  describe  such  corporation  as  "a 
company  legally  incorporated  by  the  legislature 

of ,  and  established  at ,  in 

said  district."  The  Hope  Ins.  Co.  ofProvidem 
V.  Boardman  et  al.,  5  Cranch,  57;  2  Coud.  Rep. 
189. 

128.  A  citizen  of  the  District  of  Columbia 
cannot  maintain  an  action  against  a  citizen  of 
Virginia  in  the  federal  courts ;  he  is  not  a  citizea 
of  a  state  wMthin  the  meaninc  of  the  constitution. 
Hepburn  and  Dundas  v.  Ellzey,  2  Cranch,  445; 
1  Cond.  Rep.  444. 

129.  The  court  is  bound  to  take  notice  of  a 
question  of  jurisdiction  whenever  it  may  occar, 
and  however  it  may  be  presented ;  and  the  court 
should  not  proceed  to  a  decision  or  investigation 
of  a  cause,  after  it  is  satisfied  it  has  not  ju^i6di^ 
tion.     Ketland  v.  The  Cassius,  2  Dall.  268. 

130.  Questions  of  prize  are  exclusively  of  ad- 
miralty jurisdiction.  Bingham  v.  Cabot,  3 1^ 
19 ;  1  Cond.  Rep.  13. 

131.  Where  the  parties  to  a  suit  are  sacbas 
to  give  the  federal  courts  jurisdiction,  it  is  im- 
material that  they  are  administrators  or  execc- 
tors,  and  that  those  whom  thev  represent  were 
citizens  of  the  same  state.  Chtmpedelaine  it  d. 
V.  Decheneaux,  4  Cranch,  306  j  2  Cond.  Rep.  116. 

132.  The  courts  of  the  United  States  have  ju- 
risdiction of  a  case  between  citizens  of  the  same 
state,  where  the  plaintiffs  are  only  nominal  par- 
ties for  the  use  of  an  alien.  Brovn  et  a.  t. 
Strode,  5  Cranch,  303;  2  Cond.  Rep.  265. 

133.  Where  an  equity  cause  involves  a  naked 
question  of  title,  the  suit  is  local :  but  where  the 
question  changes  its  character,  where  the  defend- 
ant is  liable  to  complainant,  either  in  consequence 
of  contract  or  as  trustee,  or  as  the  holder  of  a 
legal  title,  acauired  b^any  species  of  mala  fides 
practised  on  tne  plaintiff,  the  principles  of  equity 
give  the  court  jurisdiction  wnerever  the  person 
may  be  found ;  and  the  circumstance  that  a 
question  of  title  may  be  involved  in  the  ioquiiT, 
and  even  constitute  the  essential  point  on  wlu« 
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the  case  depends,  will  not  arrest  that  jurisdiction. 
Massie  t.  vKattSj  6  Cranch,  148;  2  Cond.  Rep. 
336. 

134.  If  a  state  is  really  a  party  to  a  suit  in  an 
inferior  court,  a  plea  to  the  jurisdiction  may  be 
pat  ill  there  3  or  perhaps,  without  such  a  plea, 
the  supreme  court  would  reverse  the  judgment 
on  a  writ  of  error.  Fowler  et  td.  y.  Linasey,  4 
Dall.  411 ;  1  Cond.  Rep.  189. 

135.  The  courts  of  the  United  States,  under 
the  judiciary  act  of  September,  1798,  ch.  20, 
have,  by  the  delegation  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  at  least  as  full 
jurisdiction  of  all  causes  of  prize  as  the  admiralty 
m  England.  Brown  v.  United  States^  8  Cranch, 
110;  3  Cond.  Rep.  56. 

136.  The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  all  seizures  made  on  land 
or  water,  for  a  breach  of  the  laws  of  the  United 
States,  and  any  intervention  of  a  state  authority, 
which,  by  taking  the  thing  seized  out  of  the 
iiauds  of  the  United  States  omcer,  might  obstruct 
the  exercise  of  his  jurisdiction,  is  unlawful. 
Slocum  V.  Mayberry  et  oZ.,  2  Wheat.  1 ;  4  Cond. 
Rep.  1. 

137.  The  federal  court,  having  cognizance  of 
the  seizure,  might  enforce  a  re-delivery  of  the 
thing  by  attachment,  or  other  summary  proceed- 
ing agamst  the  narties  who  should  divest  such 
possession.     Una. 

138.  The  third  article  of  the  constitution  of 
the  United  States  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  only  when  the  subject  is  sub- 
mitted to  it  by  a  party  who  asserts  his  rights  in  the 
fomi  prescribed  by  law^  It  then  becomes  a  case. 
Osborne  et  al,  v.  the  Bank  of  the  United  States,  9 
Wheat.  738 ;  6  Cond.  Rep.  741. 

139.  The  courts  of  the  United  States  have  ju- 
risdiction of  cases  of  maritime  torts,  and  may 
proceed  in  personam  as  well  as  in  rem.  They 
may,  in  the  exercise  of  their  admiralty  jurisdic- 
tion, issue  the  process  of  attachment  to  compel 
an  appearance  both  in  cases  of  tort  and  of  con- 
tract. Monro  et  at,  v.  Almeidas,  10  Wheat.  473; 
6  Cond.  Rep.  190. 

140.  Jurisdiction  is  neither  given  nor  ousted 
by  the  relative  situation  of  the  parties  concerned 
in  interest,  but  by  the  relative  situation  of  the 
parties  named  on  the  record;  consequently  the 
eleventh  amendment  to  the  constitution,  which 
restrains  the  jurisdiction  of  the  federal  courts 
over  suits  against  states,  is  limited  to  those  suits 
in  which  a  8tate  is  a  party  on  the  record.  Bank 
of  the  United  States  v.  Planters^  Bank  of  Georgia^ 
9  Wheat-  904 ;  5  Cond.  Rep.  794. 

1 1 1 .  A  party  who  means  to  except  to  the  juris- 
diction of  the  court  in  a  case  of  seizure,  must 
plead  to  the  jurisdiction.  If  he  files  a  claim  and 
plea  to  the  merits,  on  which  the  parties  are  at 
issue,  it  is  a  waiver  of  any  exception  to  the  juris- 
diction :  and  a  decree  on  those  merits  cannot 
aherwardfl  be  arrested,  unless  the  defect  of  juris- 
diction be  apparent  on  the  face  of  the  record. 
The  Abbyt  1  Mason's  C.  C.  R.  360. 


142.  The  courts  of  the  United  States  will  not 
entertain  jurisdiction  of  a  cause  on  the  ground 
that  one  of  the  parties  is  an  alien ;  unless  he  be 
stated  to  be  such  in  express  terms.  Michaelson  v. 
Dennison  etal.,3  Day,  294. 

143.  Previous  to  the  ratification  of  the  arti- 
cles of  confederation,  congress  had  authority  to 
institute  such  a  tribunal  as  the  commissioners  of 
appeals  with  appellate  jurisdiction  in  cases  of 
prize.  After  tne  ratification  of  the  articles  of 
confederation,  it  is  clear  the  court  of  appeals  had 
jurisdiction  of  appeals  from  the  state  admiralty 
courts.  Penhallow  v.  Doane^s  Administrator^  3 
Dall.  54 ;  1  Cond.  Rep.  21. 

144.  In  cases  of  fraud,  trusts  or  contracts,  the 
jurisdiction  of  the  courts  of  the  United  States  it 
sustainable  wherever  the  person  may  be  found, 
although  lands  not  within  the  jurisdiction  of  the 
court  may  be  affected  by  the  decree.  Massie  v. 
WattSj  6  Cmnch,  148;  2  Cond.  Rep.  336. 

145.  The  jurisdiction  of  the  courts  of  the 
United  States  extends,  by  the  constitution,  to 
cases  where  a  caveat  had  been  entered  accord- 
ing to  the  laws  of  Virginia,  existing  before  the 
erection  of  the  part  of  her  territory  into  the  state 
of  Kentucky,  in  which  the  lands  in  controversy 
were  situated,  on  which  caveat  and  judgment 
had  been  entered :  although  by  the  laws  of  Vir- 
ginia the  judgment  was  declared  to  be  final ;  and 
the  compact  between  Virginia  and  Kentucky  sti- 
pulated, that  rights  acquired  under  Virginia  should 
oe  decided  according  to  the  laws  existing  at  the 
time  the  compact  was  entered  into.    Ibid. 

146.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  in  cases  of  libel  in  cri- 
minal cases.  United  States  v.  Hudson  et  al.j  7 
Cranch,  32;  2  Cond.  Rep.  405. 

147.  A  general  assignee  of  the  effects  of  an 
insolvent  cannot  sue  in  the  federal  courts,  if  his 
assignor  could  not  have  sued  in  those  courts. 
Sere  et  at,  v.  Bitot  et  al,,  6  Cranch,  332 ;  2  Cond. 
Rep.  389. 

148.  A  citizen  of  a  territory  cannot  sue  a  citi- 
zen of  a  state  in  the  courts  of  the  United  States : 
nor  can  those  courts  take  jurisdiction  in  conse- 
quence of  other  parties  being  joined  who  are 
capable  of  suing.  All  the  parties  on  each  side 
must  be  subject  to  the  jurisdiction.  New  Orleans 
V.  Winter  et  al.,  1  Wheat.  91 ;  3  Cond.  Rep.  499. 

149.  A  court  of  chancery,  having  obtained  ju- 
risdiction of  the  principal  question,  will  proceed 
to  make  such  decree  as  the  justice  and  eouity 
of  the  case  may  require.  Hepburn  et  al.  v.  Dun' 
lop  et  aLj  1  Wheat.  197;  5  Cond.  Rep.  529. 

150.  During  the  war  between  the  United  States 
and  Great  Britain,  a  French  privateer,  duly  com- 
missioned, was  captured  by  a  British  cruiser, 
afterwards  recaptured  by  an  American  privateer, 
again  captured  by  the  British,  recaptured  by  an- 
other American  privateer,  and  brought  into  an 
American  port.  Restitution  on  payment  of  sal- 
vage was  claimed  by  the  Frencn  consul.  A 
claim  was  also  interposed  by  citizens  of  the 
United  States,  who  alleged  their  property  had 
been  unlawfully  taken  by  the  French  vessel,  be- 
fore her  first  capture,  and  praying  an  indemnifi- 
cation from  the  proceeds.  Restitution,  as  prayed, 
was  decreed.     Held,  that  the  courts  of  this 
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eonntry  have  no  jurisdiction  to  redress  any  sop- 
posed  torts  committed  on  tlie  high  sems  upon  tne 
property  of  its  citizens,  by  a  craiser  regularly 
commissioned  by  a  foreign  friendly  power,  ex- 
cept where  such  cruiser  has  been  fitted  out  in 
violation  of  our  neutrality.  L^  Invincible,  i  Wheat. 
238  ]  3  Cond.  Rep.  558. 

151.  The  third  article  of  the  constitution  of 
the  United  States,  which  declares  that  'Mhe  judi- 
cial power  shall  extend  to  all  oases  of  admiralty 
and  maritime  jurisdiction,''  vests  in  the  United 
States  exclusive  jurisdiction  of  all  such  cases: 
and  that  a  murder  committed  in  the  waters  of  a 
state  where  the  tide  ebbs  and  flows^  Js  a  case  of 
admiralty  and  maritime  jurisdiction.  United 
States  V.  Bevans,  3  Wheat.  336  ]  4  Cond.  Rep. 
275. 

152.  Confitew  have  not,  in  the  8th  section  of 
the  act  of  April  30lh,  1790,  ch.  36,  for  the  punish- 
ment of  certain  offences  against  the  United 
States,  exercised  the  power,  if  any  such  is  given 
by  the  constitution  of  the  United  States,  of  con- 
ferring jurisdiction  on  the  courts  of  the  United 
States,  of  a  murder  committed  in  the  waters  of 
a  state  where  the  tide  ebbs  and  flows.    Ibid. 

153.  Congress  having  provided,  in  the  8lh  sec- 
tion of  the  act  of  Apru  30th,  1790,  for  the  pun- 
ishment of  murder,  &c.,  committed  "  upon  the 
high  seas,  or  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  state," 
it  is  not  the  offence  committed,  but  the  bay,  &c., 
m  which  it  is  committed,  that  must  be  out  of  the 
jurisdiction  of  the  state.    Ibid. 

154.  The  courts  of  the  United  States  have 
jurisdiction  of  a  murder  committed  on  the  high 
seas,  from  a  vessel  belonging  to  the  United  States, 
by  a  foreigner  being  on  board  of  such  vessel, 
upon  another  foreigner  being  on  board  of  a  fo- 
reioTi  vessel.  United  States  v.  Furlong,  5  Wheat. 
184;  4  Cond.  Rep.  623. 

155.  The  courts  of  the  United  States  have  not 
jurisdiction  of  a  murder  committed  by  one  fo- 
reigner on  another  foreigner  on  board  a  foreign 
vessel  on  the  high  seas.  But  they  have  jurisdic- 
tion of  a  piracy  thus  committed.     Ibid, 

156.  Wliatever  may  be  the  exemption  of  a 
public  ship  herself,  and  of  her  armament  and 
mnnitions  of  war,  from  being  amenable  to  the 
jurisdiction  of  the  courts  of  the  United  States 
the  prize  property  which  she  brings  into  our 
ports  is  liable  to  such  jurisdiction  for  the  purpose 
of  examination  and  inquiry,  and  if  a  proper  case 
is  made  out,  for  restitution  to  those  whose  pos- 
session has  been  divested  by  a  violation  of  our 
neutrality ;  and  if  the  goods  are  landed  from  the 
public  ship  in  our  ports,  by  the  express  permis- 
son  of  our  government,  it  does  not  vary  the  case, 
flinee  it  involves  no  pledge,  that  if  illegally  cap- 
tured they  shall  be  exempted  from  the  ordinary 
operation  of  the  laws  of  the  United  States.  San' 
ttssima  Trinidad,  7  Wheat.  283;  5  Cond.  Rep. 
284. 

157.  The  federal  courts  have  jurisdiction  of 
oases  involving  (questions  arising  under  the  com- 
pact between  Virginia  and  Kentucky,  notwith- 
standing that  compact  provided  for  tne  creation 
of  a  tribunal  to  oetermine  upon  its  meaning. 


Green  et  ai.  V. BiddUj  ByihB9X.  1;  5CDixi.R0p. 
369. 

158.  The  courts  of  the  United  States  ban 
jurisdiction  under  the  act  of  April  30th,  HMLch. 
36,  of  murder  or  robbery  committed  on  the  nigh 
seasy  although  not  committed  on  board  a  Tenel 
belonging  to  citizens  of  the  United  Slates,  u  if 
she  had  no  national  character,  bat  was  held  by 
pirates,  or  persons  not  lawfully  sailing  nndertbi 
naff  of  any  foreign  nation.  The  United  Stdn  t. 
HSnus  et  oZ.,  5  Wheat.  412 ;  4  Cond.  Rep.  708. 

159.  The  courts  of  the  United  States  will  not 
suffer  their  jurisdiction  to  be  ousted  by  thenera 
joinder  or  non-ioinder  of  formal  parties ;  but  wiU 
rather  proceed  without  them,  and  decide  upon 
the  merits  of  the  case  between  the  parties  vho 
have  the  real  interest  before  it,  when  it  ctn  be 
done  without  prejudice  to  the  rights  of  oiben. 
Womdey  v.  Wormley,  8  Wheat.  421 ;  5  Coni 
Rep.  473. 

160.  The  courts  of  the  United  States  bm 
jurisdiction  of  suits  by  or  against  execoton  or 
administrators,  if  they  are  citizens  of  diffemt 
states,  although  their  testators  or  intestates  were 
not  thus  entitled  to  sue,  or  liable  to  be  sued,  ia 
these  courts.  The  1  Itli  section  of  the  jodiciarj 
act  of  Sept.  24, 1789,  ch.  20,  is  not  applicable  to 
such  cases.  Childress  et  id.  ▼.  Emorffet  d^ 
ExWs,  ifc,  8  Wheat.  642 ;  5  Cond.  Rep.  547. 

161.  A  court  of  the  United  States  has  no  ja- 
risdiction  to  enjoin  proceedings  in  a  state  cooit. 
Diggs  V.  Wolcott,  4  Cranch,  179;  2  Cond.  Rejk 
75. 

162.  The  legislature  of  a  state  cannot  aunl 
the  judgments  or  determine  the  jurisdiction  of 
the  courts  of  the  United  States.  The  Unkd 
States  V.  Judge  Peters,  5  Cranch,  115;  SCoad. 
Rep.  202. 

163.  If  the  record  shows  an  inferior  court  had 
not  jurisdiction  of  a  case,  the  supreme  court  vill 
not  award  a  venire  facias  de  novo.  £ni|Jkaai| 
Plaintiff  in  Error,  t.  Cabot  et  d^Z  Dall.  19}  1 
Cond.  Rep.  13. 

164.  Questions  of  prize  are  ezclnaively  of  ad- 
mirahy  jurisdiction.    Ibid, 

165.  Where  muskets  were  carried  by  the  pa^ 
sengers  on  board  of  a  French  armed  vessel  froa 
New  York  to  a  nort  in  the  West  Indies,  and  pov- 
der  was  taken  from  on  board  a  French  frigate  a 
the  harbour  of  New  York,  and  carried  by  thi^ 
same  vessel  to  Port  de  Paix;  a  proceediii| 
against  the  vessel,  as  forfeited  under  the  act  a 
congress  passed  22d  May,  1798,  prohibtting  for 
one  year  tne  exportation'of  arms  and  aminimi> 
tion,  is  a  cause  of  admiralty  and  maritime  juns- 
diction.  It  is  a  process  of  the  nature  of  a  libel 
in  rem,  and  does  not  in  any  degree  *ooeh  the 
person  of  the  offender;  and  no  jury  was  required 
for  the  trial  of  the  same.  The  United  Steies  t. 
La  Vengeance,  3  Dall.  297;  1  Cond.  Repi  131 

166.  If  a  state  is  really  a  party  to  a  suit  in  aa 
inferior  court,  a  plea  to  the  jurisdiction  may  be 
pnt  in  there ;  or,  perhans  without  such  a  pica, 
the  supreme  court  would  revise  the  jodgmentc 
a  writ  of  error.  Fowler  et  at.  v. LindMey  etd-,^ 
Dall.  411 :  1  Cond.  Rep.  189. 

167.  Tne  supreme  court  understands  the  •■* 
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pressions  in  the  act  of  congress,  eiving  jurisdic- 
tion to  the  courts  of  the  United  States,  ^  where 
an  alien  is  a  party,  or  the  suit  is  between  the 
citisen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  ano&er  state,"  to  mean,  that 
each  distinct  interest  should  be  represented  by 
persons,  aU  of  whom  have  a  right  to  sue,  or  may 
oe  sued,  in  the  fedeial  courts;  that  is,  when  the 
interest  is  joint,  each  of  the  persons  concerned 
in  that  interest  must  be  competent  to  sue,  iir  be 
liable  to  be  sued,  in  those  courts.  Strawhridgi 
T.  Curtvoy  3  Cranch,  267 ;  1  Cond.  Rep.  523. 

163.  The  supreme  court  has  no  jurisdiction  in 
a  writ  of  error  to  a  state  court,  under  the  25th 
section  of  the  judiciary  act  of  1789,  if  the  deci- 
sion of  the  state  court  be  in  favour  of  the  privi- 
lege claimed  under  the  act  of  congress.  Gordon 
V.  Cddeleughj  3  Cranch,  268;  1  Cond.  Bep. 
524. 

167.  Neither  the  constitution  nor  the  act  of 
congress  re^rards  the  subject  of  the  suit,  but  the 
parties  to  it.  A  description  of  the  parties  is 
therefore  indispensable  to  the  exercise  of  juris- 
diction ;  which  is  by  the  law  limited  to  suits  be- 
tween citizens  and  foreigner^  and  between 
citizens  of  different  states.  Mossnum,  surviving 
ExW,  V.  Hiirginson,  4  Dall.  12 ;  1  Cond.  Rep.  210. 
Course  v,&ead,  4  Dall.  22;  1  Cond.  Rep.  217. 

170.  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.    To  determine  this,  recurrence  must 
be  had  to  the  original  controversy— to  the  matter 
in  dispute  when  the  action  was  instituted.    1^ 
deecriplive  words  of  the  statute  reflating  the 
jurisdiction  of  the  supreme  court,  in  cases  of 
writs  of  error  and  appeals,  point  emphatically*  to 
this  criterion;  and,  in  common  understanding. 
the  thing  demanded,  the  penalty  of  a  bond,  and 
aot  the  thing  found,  constitutes  the  matter  in 
dispute  between  the  parties.    The  nature  of  the 
ca«ie  moAt  guide  the  judgment  of  the  court ;  and 
'vrbesefer  the  law  makes  a  rule,  the  rule  must 
be   obeyed.    Wilson  v.  Daniel^  3  Dall.  401 ;  1 
Cond.  lUp.  185. 

171.  Where  the  value  of  the  matter  in  dispute 
diti  not  appear  upon  the  record,  the  court  al- 
io viretl  affidavits  to  prove  the  same  to  be  taken 
on  nc»tice  to  the  opposite  party ;  the  writ  of  error 
not  to  be  a  snpersetleas.  ff^illiamson,  Plaintiff 
trs-  Error ^  v.  Kincaidy  4  Dall.  20 ;  1  Cond.  Rep. 
213.  Coitrse  et  d.  v. Stead  et  ux.j  4  Dall.  22 ;  1 
Cond.  Rep.  217. 

1 72.  Tne  court  will  permit  viva  voce  testimo- 
ny to  be  fnven  of  the  value  of  the  matter  in  dis- 
part. Tke  United  States  v.  The  Brig  Union,  4 
CJranch,  216;  2  Cond.  Rep.  91. 

J  73.  The  courts  of  tne  United  States  are 
c«7ortfl  of  limited,  but  not  of  inferior  jurisdiction. 
ir  time  jurisdiction  be  not  alleged  in  the  proceed- 
their  judgments  and  decrees  may  be  re- 
fer that  cause,  on  a  writ  of  error  and 
al ;  but,  until  reversed,  they  are  conclusive 
fcience  between  parties  and  privies.  3fCor' 
V.  SulUvant,  10  Wheat.  192;  6  Cond.  Rep. 


Jurisdiction  of  courts  of  equity  over  lega^ 
DDOt  be  exercised  until  the  will  has  re- 
probate in  the  proper  court,  having  pe- 


culiar  jurisdiction  over  testamentary  matters. 
Armstrong  V.  Lear,  12  Wheat.  169 ;  6  Cond.  Rep. 
500. 

175.  If  it  does  not  appear  by  the  record  that 
the  character  of  the  original  parties  will  support 
the  jurisdiction,  it  cannot  be  sustained.  Mon' 
Udet  V.  Murray,  4  Cranch,  46 ;  2  Cond.  Rep.  19. 

176^  The  courts  of  the  United  States  have  no 
jurisdiction  when  both  parties  are  aliens.    Ibid. 

177.  It  may  be  laid  as  a  rule  which  admits 
of  no  exceptions,  that  in  all  cases  where  juris- 
diction depends  on  theparty,  it  is  the  partj 
named  on  the  record.  Tne  Governor  of  Georgta 
v.Madrazo,  1  Peters,  121. 

178.  The  libel  and  claim  exhibited  a  demand 
for  money  actually  in  the  treasury  of  the  state 
of  Geotgia,  mixed  up  with  the  general  funds  of 
the  state,  and  for  slaves  in  the  possession  of  the 
government;  the  possession  of  both  of  which 
was  acquired  by  means  which  it  was  lawful  in 
the  stale  to  exercise.  Held,  That  the  courts  of 
the  United  States  had  no  jurisdiction;  the  same 
being  taken  away  by  the  eleventh  article  of  the 
amendments  to  the  constitution  of  the  United 
States.    Ibid.  123. 

179.  In  a  case  where  the  chief  magistrate  of 
a  state  is  sued,  not  by  his  name,  but  by  his  style 
of  office,  and  the  claim  made  upon  him  is  en- 
tirely in  his  official  character,  tke  state  itself 
may  be  considered  a  party  in  the  record.  Ibid, 
124. 

180.  The  complainants  are  stated  in  the  bill 
to  be  citizens  ot  the  state  of  South  Carolina. 
The  defen<lant,  the  Bank  of  Georgia,  is  a  body 
corporate,  existing  under^an  act  of  the  legisla- 
ture, but  the  citizenship  of  the  individual  corpo- 
rators is  not  stated.  The  averment  in  the  ori- 
ginal bill  is,  that  William  B.  Bullock  and  Samuel 
Hale  are  citizens  of  Georgia,  and  residents 
therein :  William  B.  Bullock  is  afterwards  de- 
signaten  in  the  bill,  as  "  President  of  the  Mother 
Bank,  and  Samuel  Hale,  as  the  President  of  the 
Branch  Bank  at  Augusta,  in  the  State  of  Georgia." 
The  courts  of  the  United  States  have  no  juris- 
diction of  the  case.  The  record  does  not  show 
that  the  defendants  were  citizens  of  Georgia, 
nor  are  there  any  distinct  allegations  that  the 
stockholders  of  the  bank  were  citizens  of  that 
state.  Breithaupt  et  al,  v.  The  Bank  of  Georgia 
et  al.,  1  Peters,  238. 

181.  The  constitution  and  laws  of  the  United 
States  give  jurimliction  to  the  district  courts,  over 
all  cases  in  admiralty ;  but  jurisdiction  over  the 
case  does  not  constitute  the  case  itself.  The 
American  Insurance  Company  v.  Three  Hundred 
and  Fifty-six  Bales  of  Cotton,  1  Peters,  545. 

182.  The  constitution  declares  that  '*  the  judi* 
cial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  it — the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority ; — to  all  cases  affect- 
ing  ambassadors,  or  other  public  ministers  and 
consols;  to  all  cases  of  admiralty  and  maritime 
jurisdiction."  The  constitution  certainly  con- 
templates these  as  three  distinct  classes  of  cases ; 
and  if  they  are  distinct,  the  grant  of  jurisdiction 
over  one  of  them,  does  not  confer  jurisdiction 
over  either  of  the  other  two.    The  discrimina* 
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tion  made  between  them  is  conclusive  against 
their  identity.    Ibid, 

183.  It  cannot  be  alleged,  that  a  citizen  of  one 
state  having  title  to  lands  in  another  state,  is 
disabled  from  suing  for  those  lands  in  the  courts 
of  the  United  States,  by  the  fact  that  he  derives 
his  title  from  a  citizen  of  the  state  in  which  the 
lands  lie.  McDonald  v.  Smtdley  et  a/.,  1  Peters, 
623. 

184.  In  a  contract  between  a  mortgagor  and 
mortgagee,  being  citizens  of  different  states, 
it  cannot  be  doubted  that  an  ejectment,  or  bill  to 
foreclose,  may  be  brought  in  a  court  of  the 
United  btates,  by  the  mortgagee  residing  in  a 
different  state.     Ibid.  624. 

185.  When  the  proceedings  of  a  court  of  com- 
petent jurisdiction  are  brought  before  another 
court  collaterally,  they  are  by  no  means  subject 
to  all  the  exceptions  which  might  be  taken  to 
them  on  a  direct  appeal.  The  general  and  well 
settled  rule  of  law  m  such  cases  is,  that  when 
the  proceedings  are  collaterally  drawn  in  ques- 
tion, and  it  appears  on  the  face  of  them  that  the 
subject-matter  was  within  the  jurisdiction  of  the 
court,  they  are  voidable  only.  The  errors  and 
irregularities  of  any  suit  are  to  be  corrected  by 
some  direct  proceeding,  either  before  the  same 
court  to  set  them  aside,  or  in  an  appellate  court. 
If  there  is  a  total  want  of  jurisdiction,  the  pro- 
ceedings are  void,  and  a  mere  nullity,  and  confer 
no  right  and  afford  no  justification,  and  may  be 
rejected  when  collaterally  drawn  in  question. 
Tkompson  v.  Tolmiey  2  Peters,  163. 

186.  When  the  jurisdiction  of  the  court  on  the 
subject,  under  whose  authority  lands  have  been 
sold,  appears  on  the  face  of  the  proceedings,  its 
errors  or  mistakes,  if  any  were  committed,  can- 
not be  corrected  or  examined  when  brought  up 
collaterally.    Ibid.  169. 

187.  When  there  is  no  change  of  the  parties 
to  a  suit  during  its  progress,  a  jurisdiction  de- 
pending on  the  conaition  of  the  parties  is  go- 
verned by  that  condition  as  it  was  at  the  com- 
mencement of  the  suit.  Conolly  et  al.  v.  Taylorj 
2  Peters,  665. 

188.  If  an  alien  should  sue  a  citizen,  and 
should  omit  to  state  the  character  of  the  {Arties 
in  the  bill,  though  the  court  could  not  exercise 
jurisdiction  while  the  defect  in  the  bill  remained, 
yet  it  might,  as  is  ev^ry  day's  practice,  be  cor- 
rected at  any  time  before  the  hearing/ and  the 
court  would  not  hesitate  to  decree  in  the  cause. 
Ibid.  565. 

189.  The  courts  of  the  United  States,  as  courts 
of  equity,  possess  jurisdiction  to  maintain  suits 
in  favour  of  legatees  and  distributees  for  their 
portion  of  the  estate  of  the  deceased :  notwith- 
standing there  may  be,  by  the  local  jurispru- 
dence, a  remedy  at  law  on  the  administration 
bond  in  favour  of  the  party.  This  class  of  cases 
is  of  concurrent,  and  not  exclusive  jurisdiction. 
Pratt  V.  Nortkamy  6  Mason's  C.  C.  R.  95. 

190.  A  court  of  equity  has  jurisdiction  in  a 
case  where  relief  is  sought  against  a  meditated 
fraud,  which  throws  a  cloud  over  the  title  of  the 
party.  Briggs  v.  French^  1  Sumner's  C.  C.  R. 
504. 

191.  Courts  of  common  law  and  equity  have 


concurrent  jurisdiction  in  cases  of  fraud.  Lessee 
of  Rkoades  et  d.  v.  Selin,  4  Wash.  C.  C.  R.  715. 

192.  The  jurisdiction  of  the  courts  of  the 
United  States  depends  exclusively  on  the  con- 
stitution and  laws  of  the  United  Slates.  iMtng- 
ston  V.  Jefferson,  1  Brock enb.  C.  C.  R.  203. 

193.  When  the  jurisdiction  of  the  seTeral 
courts  has  once  attached,  no  subsequent  change 
in  the  situation  or  relations  of  the  parties  will 
oust  that  jurisdiction.  The  strongest  consi- 
derations of  utility  and  convenience  require, 
that  the  jurisdiction  being  once  vested,  the  ac- 
tion of  the  court  should  not  be  limited,  but  that 
it  should  proceed  to  make  a  final  disposition  of 
the  subject.  The  United  States  v. Myers etd^i 
Brockenb.  C.  C.  R.  516. 

194.  The  local  laws  of  the  states  of  the  United 
States,  can  never  confer  jurisdiction  on  the  coorts 
of  the  United  States.  They  can  only  furnish 
rules  to  ascertain  the  rights  of  the  parties,  and 
thus  assist  in  the  administration  of  the  proper 
remedies,  where  the  jurisdiction  is  vested  by  the 
laws  of  the  United  States.  The  Steamboat  Or- 
leans Y.PhahuSj  11  Peters,  175. 

SUPREME  COURT  OF   THE   UNITED  STATB. 

1.  General  principles Pa|e  468 

8.  Original  Jarisdiction  of  the  supreme  court ^HS 

3.  Appellate  jurisdiction  of  the  supreme  court CS 

1.  General  Principles, 

195.  In  an  action  on  a  penal  bond,  the  yadg" 
ment  is  for  the  penalty,  and  if  such  judgmefit 
be  of  sufficient  amount,  to  give  to  the  supreme 
court  jurisdiction  over  the  suit,  it  is  immaterial 
how  much  is  found  to  be  actually  due  by  ver- 
dict. Wilson  V.  Daniel,  3  Dall.  401;  1  Coed 
Rep.  185. 

196.  A  case  which  is  within  the  jurisdictios 
of  the  supreme  court,  on  accoout  of  the  interest 
a  state  has  in  the  controversy,  must  be  a  case  io 
which  a  state  is  nominally  or  substantially  a 
party;  it  is  not  sufficient  that  a  state  nay  be 
consequentially  affected.  Fowler  r.lMdsif,  3 
Dall.  411;  1  Cond.  Rep.  189. 

197.  In  an  action  for  dower,  the  value  of  the 
property  not  appearing,  the  supreme  coort  per- 
mitted the  value  to  be  ascertamed  by  affidavit, 
in  order  to  sustain  the  jurisdiction  of  the  coun. 
Williamson  v.  Kincaid,  4  Dall.  20. 

198.  An  act  of  congress  cannot  invest  the  sc- 
preme  court  with  an  authority  not  warranted  bj 
the  constitution.  Marbury  v.  Madison^  1  Cranch, 
137;  1  Cond.  Rep.  267. 

199.  It  is  incumbent  on  the  plaintiff  in  error 
in  the  supreme  court,  to  show  that  the  court  ha» 
jurisdiction  of  the  cause.  United  States  r.  Tht 
Union  et  al.,  4  Cranch,  216 ;  2  Cond.  Rep.  91. 

200.  The  supreme  court  will  permit  -viva  voce 
testimony  to  be  given  of  the  value  of  the  ni&uei 
in  dispute.    Ibid. 

201.  The  supreme  court  has  authority  to  is^e 
a  habeus  corpus  where  a  person  is  imprisoced 
under  the  warrant  or  order  of  any  other  court  of 
the  United  States.  Ex  parte  Kearney j  7  ^Vheat 
38;  5  Cond.  Rep.  225. 

202.  In  an  action  of  trover,  if  the  jndgroeol 
below  be  in  favour  of  the  defendant,  the  niw 
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of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  States,  is  the 
Slim  claimed  as  damages  in  the  declaration. 
Cook  et  d,  V.  Woodrow,  5  Cranch,  13;  2  Cond. 
Rep.  173. 

203.  The  supreme  court,  on  appeal  from  the 
circuit  court,  is,  with  respect  to  tacts,  limited  to 
the  statement  made  in  the  court  below.  Talbot 
T.  Seenumf  I  Cranch,  1;  1  Cond.  Rep.  229. 

204.  The  supreme  court  has  not  jurisdiction  to 
issue  a  mandamus  to  a  register  of  a  land  office 
of  the  United  States,  commanding  him  to  enter 
the  application  of  a  party  for  certain  tracts  of 
lanil,  according  to  the  seventh  section  of  the  act 
of  May  10th,  1800,  ch.  209,  which  mandamus  had 
been  refused  by  the  supreme  court  of  the  state 
of  Ohio,  upon  the  submission  by  the  register  to 
the  jurisdiction  of  that  court,  being  the  highest 
court  of  law  or  equity  in  that  state.  M'-Cluny  v. 
SUlimany  2  Wheat.  369;  4  Cond.  Rep.  162. 

205.  A  writ  of  error  will  lie  from  the  supreme 
court  upon  the  judgment  of  a  circuit  court  award- 
ing a  peremptory  mandamus  to  restore  to  office ; 
but  this  can  only  be  when  the  matter  in  contro- 
versy is  sufficient  to  give  jurisdiction  to  the  court ; 
and  as  nothing  is  in  controversy  but  the  office, 
its  value  must  be  ascertained  by  the  salary.  The 
Columbian  Ins,  Co.  v.  Wkeelwright,  7  Wheat.  534 ; 
5  Cond.  Rep.  334. 

206.  If  the  record  shows  that  the  inferior  court 
had  not  jurisdiction  of  the  case,  the  supreme 
court  will  not,  on  reversal  of  the  judgment,  award 
a  venire  de  novo.  Bingham  v.  Cabotj  3  Dall.  19 ; 
1  Cond.  Rep.  13. 

207.  The  general  powers  vested  in  the  su- 
preme court  prescribe  the  adoption  of  that  prac- 
tice in  equity  and  admiralty  cases,  which  is 
founded  on  the  custom  and  usage  of  courts  of 
equity  and  admiralty  cases,  constituted  on  simi- 
lar principles :  but  it  is  still  authorized  to  make 
such  deviations  as  are  necessary  to  adapt  its 
process  and  rules  to  the  peculiar  circumstances 
of  the  country,  subject  to  the  interposition,  al- 
teration and  control  of  the  legislature.  Grayson 
T.  Virginia^  3  Ball.  320;  1  Cond.  Rep.  141. 

208.  The  supreme  court  has  iurisdiction  under 
the  constitution  and  laws  of  the  United  States 
to  bail  a  person  committed  for  trial  on  a  criminal 
charge  by  a  district  judge.  The  United  States  v. 
Hamilton^  3  Dall.  17. 

209.  A  final  judgment  of  the  supreme  court  is 
conclusive  upon  the  rights  which  it  decides^  and 
no  statute  has  provided  any  process  by  which  it 
can  reverse  its  own  judgments.  Hunter^ s  Lessee 
V.  Martin,  1  Wheat.  304 ;  3  Cond.  Rep.  575. 

210.  If  a  cause  has  been  remanded  from  the 
supreme  court  to  a  state  court,  and  the  state 
court  decline  or  refuse  to  carry  into  effect  the 
mandate  of  the  supreme  court,  the  supreme  court 
will  proceed  to  a  final  decision  of  the  cause,  and 
itself  award  execution  thereon.    Ibid, 

211.  The  jurisdiction  of  the  supreme  court 
of  the  United  States  is  pointed  out  by  the  con- 
stitution ^  but  the  distribution  of  the  powers  of 
the  inferior  courts  is  regulated  and  governed  by 
the  laws  by  which  they  are  constituted.  SnUth 
V.  Jackson.  1  Paine's  C.  C.  R.  453. 

212.  The  supreme  court  will  not  take  cogni- 
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zance  of  any  cause  not  regularly  brought  befor:j 
it.  Dewhurst  v.  Coulthard^  3  Dall.  409;  1  Cond 
Rep.  189. 

213.  The  supreme  court  has  power  to  grant 
the  writ  of  habeas  corpus  ad  subjiciendum.  Eo 
parte  Bollman,  4  Cranch,  75;  2  Cond.  Rep.  33. 

214.  It  is  no  ground  of  reversal  that  the  court 
below  omitted  to  give  directions  to  the  jury  upon 
any  points  of  law  which  might  arise  in  the  cause, 
where  it  was  not  requested  oy  either  party  at  the 
trial.  It  is  sufficient  that  the  court  has  griven  no 
erroneous  directions.  Pennock  et  al,  v.  Dialogue^ 
2  Peters,  16. 

215.  The  supreme  court  of  the  United  States 
has  not  jurisdiction  by  habeas  corpus  or  other- 
wise, in  a  case  of  a  criminal  prosecution  insti- 
tutea  in  a  circuit  court  of  the  united  States,  for 
the  purpose  of  examining  the  judgment  and  pro- 
ceedings of  that  court  in  such  cases.  Ex  parte 
Tobias  WatkinSy  3  Peters,  193. 

216.  The  power  of  the  supreme  court  to  award 
writs  of  habeas  corpus  is  conferred  expressly*  on 
the  court  by  the  fourteenth  section  of  the  judi- 
ciary act,  and  has  been  repeatedly  exercised.  No 
doubt  exists  respecting  tne  power.  No  law  of 
the  United  States  prescribes  the  cases  in  which 
this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  party  brought  up  by  it.  The 
term  used  in  the  constitution  is  one  which  is 
well  understood :  and  the  judicial  act  authorizes 
the  court,  and  all  the  courts  of  the  United  States, 
and  the  judges  thereof,  to  issue  the  writ  ^'  for  the 
purpose  of  inquiring  into  the  cause  of  commit- 
ment."   Ibid.  201. 

217.  The  supreme  court  has  power  to  issue  a 
mandamus  directed  to  a  circuit  court  of  the 
United  States,  commanding  the  court  to  sign  a 
bill  of  exceptions  in  a  case  tried  before  such 
court.  Ez  parte  Crane  and  another y  5  Peters, 
190. 

218.  The  judiciary  act,  section  13,  enacts  that 
the  supreme  court  shall  have  power  to  issue 
writs  of  prohibition  to  the  district  courts,  when 
proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction;  and  writs  of  manciamus  in  cases 
warranted  by  the  principles  and  usages  of  law, 
to  any  courts  appomted,  or  persons  holding  offi- 
ces under  the  authority  of  tne  United  States.  A 
mandamus  to  an  officer  is  said  to  be  the  exercise 
of  original  jurisdiction ;  but  a  mandamus  to  an 
inferior  court  of  the  United  States  is  in  the  na- 
ture of  appellate  jurisdiction.  A  bill  of  excep- 
tions is  the  mode  of  placing  the  law  of  the  case 
on  a  record,  which  is  to  be  brought  before  the 
supreme  court  by  writ  of  error.    Ibid. 

219.  That  a  mandamus  to  sign  a  bill  of  excep- 
tions is  "  warranted  by  the  principles  and  usages 
of  law,"  is,  we  think,  satisfactorily  proved  by 
the  fact  that  it  is  given  in  England  by  statute ; 
for  the  writ  ^iven  by  the  statute  of  Westminster 
the  second,  is  so  in  fact,  and  is  so  termed  in  the 
books.  The  judiciary  act  speaks  of  usages  of  law 
generally,  not  of  common  law.  In  England  it  is 
awarded  by  the  chancellor,  but  in  the  United 
States  it  is  conferred  expressly  on  the  supreme 
court;  which  exercises  both  common  law  and 
chancery  powers^  is  invested  with  appellate 
power,  and  exercises  extensive  control  over  all 
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ceive a  reason  why  the  single  case  of  a  refusal 
of  an  inferior  court  to  sign  a  bill  of  exceptions, 
and  thus  to  place  the  law  of  the  case  on  the  re- 
cord, should  be  withdrawn  from  that  general 
power  to  issue  writs  of  mandamus  to  inferior 
courts,  which  is  conferred  by  statute.    Ibid. 

220.  The  judicial  act  confers  expressly  the 
power  of  general  superintendence  of  inferior 
courts  on  the  supreme  court.  No  other  tribunal 
exists  by  which  it  can  be  exercised.    lUd.        ^ 

221.  The  supreme  court  will  not  exercise  any 
control  over  the  proceedings  of  an  inferior  court 
of  the  United  States,  in  allowing  or  refusing  to 
allow  amendments  in  the  pleadings  in  cases  de- 
pending in  those  courts  j  but  every  party  in  such 
courts  has  a  right  to  the  judgment  of  the  supreme 
court,  in  a  suit  brought  in  those  courts,  proTide<l 
the  matter  in  dispute  exceeds  the  value  of  two 
thousand  dollars.  Ex  parte  Sradstreetj  7  Peters, 
634. 

222.  As  the  jurisdiction  of  the  supreme  court 
is  appellate,  it  must  be  shown  to  the  court  that 
the  court  has  the  uower  to  award  a  habeas  cor- 
pus, before  one  will  be  granted.  Ex  parte  Mil- 
bum,  9  Peters,  704. 

223.  The  onus  probandi  of  the  amount  in  con- 
troversy, to  establish  the  jurisdiction  in  a  case 
brought  before  the  supreme  court  by  writ  of 
error,  is  upon  the  party  seeking  to  obtain  a  revi- 
sion of  the  case.  He  must  prove  that  the  value 
exceeds  two  thousand  dollars  exclusive  of  costs. 
In  this  case,  the  matter  in  question  was  the 
ownership  of  one  negro  woman  and  two  children, 
who  are  slaves,  and  it  is  not  supposed  their  value 
can  be  equal  to  that  sum.  The  writ  of  error  was 
dismissed.    Hagan  v.  Foison,  9  Peters.  160. 

224.  Where  the  penalt)^  of  a  bona  is  more 
than  sufficient  to  confer  jurisdiction,  but  the 
amount  really  due  is  below  it,  the  supreme  court 
will  not  entertain  the  suit.  United  States  v. 
M^Dowll,  4  Cranch,  316;  2  Cond.  Rep.  122. 

225.  The  supreme  court  has  jurisdiction  where 
one  party  claims  under  a  grant  from  the  state  of 
New  Hampshire,  and  the  other  under  a  grant 
from  the  state  of  Vermont,  although  at  the  time 
of  the  first  grant  Vermont  was  part  of  New 
Hampshire.  Town  of  Pawlet  v.  Clarke  et  ol.,  9 
Cranch,  292;  3  Cond.  Rep.  408. 

2.  Original  Jurisdiction  of  the  Supreme  Court. 

.  226.  The  second  section  of  the  third  artidp 
of  the  constitution,  giving  original  jurisdiction  to 
the  supreme  court,  in  cases  affecting  consuls, 
does  not  prevent  the  legislature  from  vesting 
a  concurrent  jurisdiction  in  favour  of  courts. 
United  States  v.  Ravara,  2  Dall.  297. 

227.  The  snpreme  court  of  the  United  States 
have  not  iujasdiotion  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Geofgia,  praying  for  an  injunction  to 
prevent  the  execution  of  certain  laws  passed  by 
the  legislature  of  Greoigia,  relative  to  lands  with- 
in the  boundaries  of  the  lands  of  the  Cherokee 
nation :  the  Cherokee  nation  not  being  '<a  foreign 
state,"  in  the  sense  in  which  the  term  <<  foreign 
•Ute*'  is  used  in  the  constitution  of  the  United 


States.     The  Cherokee  Nation  v.  The  SteU  oj 
Georgia,  5  Peters.  1. 

228.  The  third  article  of  the  constitution  of 
the  Unitecl  States  describes  the  extent  of  (he 
judicial  power.  The  second  section  closes  an 
enumeration  of  the  cases  to  which  it  extends, 
with  ''controversies  between  a  state  and  the 
citizens  thereof,  and  foreign  states,  citizens  or 
subjects."  A  subsequent  chinse  of  the  sane 
section  gives  the  supreme  court  original  joris- 
diction  hi  all  cases  in  which  a  state  Khali  be  a 
party — the  state  of  Georgia  may  then  certainly 
be  sued  in  the  supreme  court.    Ibid. 

229.  This  bill,  filed  on  behalf  of  the  Cherokees, 
seeks  to  restrain  a  state  from  the  forcible  exer- 
cise of  legislative  power  over  a  neighbooring 
people  asserting  their  independence;  their  risbt 
to  which  the  state  denies.  On  several  of  ibe 
matters  alleged  in  the  bill ;  for  example,  on  ibe 
laws  makinff  it  criminal  to  exercise  the  o^isd 
power  of  self-government  in  their  own  counio, 
by  the  Cherokee  nation ;  the  supreme  court  c^u- 
not  interpose,  at  least  in  the  form  in  which  tboee 
matters  are  presented.  That  part  of  the  bdl 
which  respects  the  land  occupied  by  the  ludiaos, 
and  prays  the  aid  of  the  court  to  protect  iheir 
possessions,  may  be  more  doubtCul.  The  men 
question  of  right  might  perhaps  be  decided  by 
the  supreme  court,  in  a  proper  case,  with  proptf 
parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  the  coort 
to  control  the  le^^islature  of  Georgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  TIm 
propriety  of  such  an  interposition  by  the  court 
may  well  be  questioned.  It  savours  too  muck 
of  the  exercise  of  political  power,  to  be  witbin 
the  proper  province  of  the  judicial  departmecf. 

230.  Congress  has  passed  no  act  for  the  spe- 
cial purjMse  of  prescribing  the  mode  of  pf»* 
ceeding  in  suits  mstituted  against  a  state,  or  io 
any  suit  in  which  the  supreme  court  is  to  exer- 
cise the  original  jurisdiction  eonfeired  by  the 
constitution.  State  of  New  Jersey  v.  The  Stdi 
of  New  York,  5  Peters,  284. 

231.  It  has  been  settled,  on  great  delibeiatioiu 
that  the  supreme  court  may  exercise  its  or^osl 
jurisdiction  in  suits  against  a  state,  under  the 
authority  conferred  by  the  constitution  and  exist- 
ing acts  of  congress.  The  rule  respecting  the 
process,  the  persons  on  whom  it  is  to  be  served, 
and  the  time  of  service,  is  fixed.  The  eoorse 
of  the  court,  after  due  service  of  process,  bas 
also  been  prescribed.    Ibid. 

232.  In  a  suit  in  the  supreme  court,  institnted 
by  a  state  asainst  another  state  of  the  Union,  the 
service  of  the  process  of  the  court  on  the  go* 
veraor  and  attorney-general  of  the  state,  siz^ 
days  before  the  return  day  of  the  process^  ii 
sunioient  service.    Ibid. 

233.  At  a  very  early  period  in  oar  judicial 
history,  suits  were  instituted  in  the  saprefne 
court  ajg;ain8t  states,  and  the  questions  ooocera- 
ing  its  jurisdiction  and  mode  of  proceeding  wtte 
necessarily  considered.    Ibid. 

234.  An  injunction  was  refused  by  the  sa- 
preme  court,  on  a  motion  for  an  injanctioo  i* 
prevent  the  execution  of  certain  actsof  the  le^ 
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lature  of  the  state  of  Georgia,  in  the  territory*  of 
the  Cherokee  nation  of  Indians,  on  behalf  ot  the 
Cherokee  nation ;  they  claiming  to  proceed  in 
the  supreme  court  of  the  United  States  as  a  fo- 
reign state  against  the  state  of  Geoigia;  under 
the  provision  of  the  constitution  of  the  United 
Slates,  which  gives  to  the  court  jurisdiction  in 
coiitroverstee  in  which  a  state  ot  the  United 
States,  or  the  citizens  thereof,  and  a  foreign 
state,  citizens  or  subjects  thereof,  are  parties. 
The  Ckerohe  Nation  v.  The  Stali  of  Georgia,  5 
Peters,  1. 

235.  WherB  the  words  of  the  constitution  con- 
fer only  appellate  jurisdiction  on  the  supreme 
court,  original  jurisdiction  is  most  certainly  not 
fiv&a'j  but  where  the  words  admit  of  appellate 
jariMliction,  the  power  to  take  coffnizance  of  the 
suit  originally,  does  not  necessaruy  negative  the 
power  to  decide  upon  it  on  appeal,  if  it  may 
originate  in  a  difierent  court.  CoJUns  v.  The 
State  of  Virginia,  6  Wheat.  264 :  5  Cond.  Rep.  90. 

236.  In  every  case  to  which  tne  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not 
expressly  given,  that  judicial  power  shall  be 
exercised  in  the  appellate,  and  only  in  the  ap^ 
peltate  form.  The  original  jurisdiction  of  the 
supreme  court  cannot  be  enlarged,  but  its  ap- 
pellate jurisdiction  may  be  exercised  in  every 
case,  cognizable  under  the  third  article  of  the 
constitution  of  the  United  States,  in  the  courts 
of  the  United  States,  in  which  original  jurisdic- 
tion can  be  exercised.    Ibid, 

237.  In  those  cases  in  which  original  jurisdic- 
tion is  given  to  the  supreme  court,  the  judicial 
power  «aniiot  be  exercised  in  its  appellate  form. 
In  everjr  other  case  the  jurisdiction  is  to  be  exer- 
cised in  the  original  or  appellate  form,  or  both, 
as  the  wisdom  of  congress  may  direct.  With 
the  exception  of  those  cases  in  which  original 
jurisdiction  is'given  to  the  supreme  court,  tnere 
i»  none  to  which  the  judicial  power  extends 
from  which  the  oricnnal  jurisdiction  of  the  infe- 
rior courts  is  excluded  by  the  constitution.  Oi- 
horn  et  al.  r.  The  Bank  of  the  United  Staies,  9 
Wheat.  738;  5  Cond.  Rep.  741. 

238.  The  constitution  establishes  the  supreme 
court,  and  defines  its  jurisdiction.  It  enumerates 
cases  in  which  jurisdiction  is  original  and  exclu- 
sive, and  then  defines  that  which  is  appellate ; 
but  it  does  not  intimate  that  in  anjr  such  case 
the  power  eannot  be  exercised  in  its  original 
form,  by  courts  of  original  jurisdiction.    Ibid, 

239.  If  a  state  cannot  sue  at  law  for  a  rieht 
of  sovereignty  and  jurisdiction,  yet  it  seems  that 
it  might  file  a  bill  in  equity  against  the  state, 
contesting  its  claims  in  the  supreme  court  of  the 
United  States,  praying  to  be  quieted  as  to  the 
boundary  of  the  disputed  territories;  and  the 
court,  in  order  to  effectuate  justice,  might  ap- 
point commissioners  to  ascertam  and  report  those 
boundaries.  New  York'y,  Connecticut^  4  Dall.  1 ; 
1  Cond.  Rep.  203. 

240.  The  authority  given  by  the  act  establish- 
ing the  judicial  courts  of  the  United  States,  to 
the  supreme  court,  to  issue  writs  of  mandamus 
to  public  officers,  is  not  warranted  by  the  con- 
stitution. Marbwry  v,  Madison,  1  Cranch,  137; 
1  Cond.  Rep.  267. 


241.  An  indictment  under  the  27th  section  of 
the  act  of  April  30,  1790.  ch.  36,  for  a  violation 
of  the  laws  of  nations,  oy  offering  violence  to 
the  person  of  a  foreign  minister,  is  not  '<a  case 
affecting  ambassadors  or  other  public  ministers ;'' 
of  whicn  cases,  by  the  constitution  of  the  United 
StateSjthe  supreme  court  has  original  jurisdic- 
tion. The  United  States  v.  Ortega,  1 1  Wheat.  467 ; 
6  Cond.  Rep.  394. 

242.  The  states  composing  the  United  States, 
in  their  highest  sovereign  capacity,  in  the  con- 
vention of  the  people  thereof,  on  whom,  by  the 
revolution,  the  prerogative  of  the  crown,  and  the 
transcendent  power  of  the  parliament  of  Eng- 
land, devolved,  in  a  plenitude  unimpaired  by  any 
act,  and  controllable  by  no  authority,  aciopted  the 
constitution,  by  whicn  they  respectively  made 
to  the  United  States  a  grant  ot  judicial  power 
over  controversies  between  two  or  more  states. 
By  the  constitution  it  was  ordained  that  this  ju- 
dicial power,  in  cases  where  a  slate  was  a  party, 
should  be  exercised  by  the  supreme  court  as  one 
of  original  jurisdiction.  The  states  waived  their 
exemption  from  judicial  power,  as  sovereigns  by 
original  and  inherent  right,  by  their  own  grant, 
and  over  themselves  in  such  cases ;  but  which 
they  would  not  grant  to  any  inferior  tribunal. 
The  State  of  Rhode  Island  v.  The  State  of  Mas- 
sachusetts, 12  Peters. 

243.  The  proceeding  by  a  state  against  a  state 
to  settle  a  question  of  boundary,  is  by  bill  to  be 
quieted  as  to  the  boundary  of  the  disputed  ter- 
ritory.   Ibid, 

244.  The  supreme  court  has  a  right  to  juris- 
diction where  a  bill  has  been  filed  for  the  adjust- 
ment and  settlement  of  the  boundary  line  be- 
tween two  states;  the  object  of  the  bill  not 
being  to  disturb  the  title  to  property,  granted  by 
the  state  holding  possession  within  the  disputed 
territory.    Ibid, 

245.  The  words  of  the  constitution  relative 
to  the  original  jurisdiction  of  the  supreme  court, 
*' controversies  between  two  or  more  states," 
"all  controversies  of  a  civil  nature  where  a  state 
is  a  party,"  are  broad,  comprehensive  terms ;  by 
no  obvious  meaning  or  necessary  implication  ex- 
cluding those  which  relate  to  the  title,  boundary, 
jurisdiction  or  soverei^ty  of  a  state.  The  judi- 
ciary act  makes  certain  exceptions,  which  apply 
only  to  cases  of  private  persons,  and  cannot  em- 
brace a  case  of  a  state  against  a  state.    Ibid.    . 

246.  The  original  jurisdiction  of  the  supreme 
court  extends  to  the  settlement  of  questions  of 
boundary  between  two  or  more  states,  in  suits 
instituted  in  that  court  by  a  slate  against  a  state. 
Ibid, 

247.  A  bill  was  filed  by  the  state  of  Rhode 
Island  against  the  state  of  Massachusetts,  for 
the  purpose  of  a  settlement  of  boundary  between 
the  two  states.  The  state  of  Massachusetts  ap- 
peared, and  filed  a  plea  to  the  jurisdiction  of  the 
supreme  court.  Tne  court,  after  the  ailment 
of  a  motion  to  dismiss  the  bill  for  want  of  juris- 
diction, sustained  the  proceedings,  and  decided 
that  the  court  had  jurisdiction  of  the  case.  A 
motion  was  then  made,  by  the  counsel  for  the 
state  of  Massachusetts,  for  leave  to  withdraw 
the  plea  filed  in  the  case,  and  also  to  withdraw 
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the  appearance.  By  the  court: — ^The  practice 
must  be  well  settled  that  in  suits  against  a  state, 
if  the  state  shall  refuse  or  neglect  to  appear  upon 
due  service  of  process^  no  coercive  measures 
will  be  taken  to  compel  appearance;  but  the 
complainant  or  plaintiff  will  be  allowed  to  pro- 
ceed ex  parte.  If,  upon  this  view  of  the  case, 
the  counsel  of  the  state  of  Massachusetts  shall 
elect  to  withdraw  the  appearance  heretofore  en- 
tered, leave  will  be  acconiingly  given.     Ibid. 

248.  The  constitution  declares  that  "  the  judi- 
cial power  shall  extend  to  all  cases  of  law  and 
equity  arising  under  it — ^the  laws  of  the  United 
States,  and  treaties  made  or  which  shall  be  made 
under  their  authority ;  to  all  cases  affecting  am- 
bassadors, or  other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion." The  constitution  certainly  contemplates 
these  as  three  distinct  classes  of  cases :  and  if 
they  are  distinct,  the  grant  of  jurisdiction  over 
one  of  them  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discrimination 
made  between  them  in  the  constitution  is  con- 
clusive against  their  identity.  The  American 
Ins.  Co.  V.  356  Bdes  of  Cotton,  1  Peters,  545. 

249.  The  constitution,  article  3,  sec.  2,  pro- 
vides that  ''in  all  cases  affect  ins  ambassadors, 
other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  the  supreme  court 
shall  have  original  jnrisdiction."  A  case  which 
belongs  to  the  jurisdiction  of  the  supreme  court, 
on  account  of  the  interest  which  a  state  has  in 
the  controversy,  must  be  a  case  in  which  a  state 
is.  either  nominally  or  substantially,  a  party. 
Fowler  et  d.  v.  Lindsey  et  d.,  3  Dall.  411. 

250.  It  is  not  sufficient  that  a  state  may  be 
consequentially  affected ;  for,  in  such  a  case  (as 
where  the  grants  of  different  states  are  brought 
into  litigation),  the  circuit  court  has  clearly  a 
jurisdiction.    Ibid. 

251.  A  controversy  relative  to  soil  or  jurisdic- 
tion between  two  states,  occurring  in  a  suit  be- 
tween two  individuals,  to  which  neither  of  the 
states  is  a  party,  is  not  a  case  within  the  original 
jurisdiction  of  the  supreme  court.  If,  in  such  a 
case,  either  of  the  two  states  have  the  ri^ht  of 
soil,  they  may  contest  it  at  any  time  m  this 
court,  notwithstanding  a  decision  in  the  suit  be- 
tween the  individuals.  And  though  the  states 
may  have  parted  with  the  right  of  soil,  still  the 
right  of  jurisdiction  is  unimpaired.     Ibid. 

252.  A  state,  not  being  a  party  to  an  ejectment 
brought  in  the  circuit  court  by  private  indivi- 
duals, nor  interested  in  its  decision,  is  not  enti- 
tled to  an  injunction  from  this  court,  on  a  general 
claim  of  soil  and  jurisdiction  involved  in  the 
private  suit.  The  State  of  New  York  v.  The  Stale 
of  Connecticut^  4  Dall.  3. 

253.  Although  a  mandamus  may  be  directed 
to  other  courts  in  the  exercise  of  the  appellate 
jurisdiction  of  this  court,  yet  to  issue  such  a  writ 
to  an  officer  for  the  delivery  of  a  paper,  such  as 
a  commission  to  a  public  officer,  is  in  effect  the 
same  as  to  sustain  an  original  action  for  that 

Eaper,  and  therefore  belonss  not  to  appellate, 
ut  to  original  jurisdiction,  marbury  v.  Mddisonj 
I  Cranch,  137,  174. 


3.  Appellate  Jurisdiction  of  the  Supreme  CwrL 

254.  No  writ  of  error  lies  to  the  iiupremeoonrt 
to  reverse  the  judgment  of  a  circuit  court,  in  a 
civil  action  carried  from  the  district  court  lo  the 
circuit  court,  by  writ  of  error.  The  United  Stda 
V.  Goodwin,  7  Cranch,  108 ;  2  Cond.  Rep.  434. 

255.  The  constitution  provides,  art.  3,  sec.  S, 
"that  in  all  cases  affectmg ambassadors. other 
public  ministers  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  other  cases'' 
(within  the  judicial  power  of  the  United  Slates) 
"  the  supreme  court  shall  have  appellate  JDns> 
diction,  both  as  to  law  and  fact,  with  such  ex- 
ceptions, and  under  such  regulations,  as  the  coo- 
gross  shall  make."  Unless  congress  has  provided 
a  rule  to  regulate  the  proceedings  of  the  sapreme 
court,  as  to  its  appellate  juri^iclion,  the  court 
cannot  exercise  that  jurisdiction;  and  if  a  rule  is 
provided  by  congress,  the  court  cannot  depart 
from  it.  IViscart  v.  Dauchy,  3  Dall.  321 ;  1  Cooi 
Rep.  144. 

256.  The  appellate  jurisdiction  of  the  court 
may  be  exercised  in  all  other  cases  than  those 
in  which  it  has  original  jurisdiction,  and  there  is 
nothing  in  the  constitution  to  restrain  its  exercise 
over  state  tribunals  in  the  enumerated  cases. 
Ibid. 

257.  An  appeal,  in  a  criminal  case,  does  not 
lie  to  the  supreme  court  from  the  circuit  court 
of  the  District  of  Columbia.  Unit^  States  v. 
Moore,  3  Cranch,  159;  1  Cond.  Rep.  480. 

258.  But  when  the  opinions  of  the  circuit  court 
judges  differ,  except  in  the  District  of  Coluinbis, 
the  point  may  be  certified  to  the  supreme  court. 
Ibid. 

259.  The  supreme  court  has  jurisdiction,  in 
cases  of  appeals  from  the  orphans'  court,  through 
the  circuit  court  for  the  county  of  Washington, 
by  virtue  of  the  act  of  congress  of  Febraarr 
14th,  1804;  and  by  the  act  of  congress  subse- 
quently passed,  the  matter  in  dispute,  exclusive 
of  costs,  must  exceed  the  value  of  one  thousand 
dollars,  in  order  to  entitle  the  party  to  an  apfvaJ. 
Nichdls  et  d.  v.  Hodges'  ExWs,  1  Peters^  561 

260.  In  those  cases  in  which  original  junsdie- 
tion  is  given  to  the  supreme  court,  the  judical 
power  of  the  United  States  cannot  be  exercised 
in  its  appellate  form.  Osbom  v.  The  Bank  o/ 
the  United  States,  .9  Wheat.  738 ;  5  Cond.  Bep. 
741. 

261.  In  an  action  of  ejectment  between  tvo 
citizens  of  a  state  for  lands  in  the  state,  if  the 
defendant  set  op  an  outstanding  title  in  a  Brili^ 
subject,  which  ne  contends  is  protected  by  the 
treaty  of  1794,  and  that,  therefore,  the  title  ii 
out  of  the  plaintiff;  and  the  highest  court  of  law 
or  equity  of  the  state  decide  against  the  title 
thus  set  up,  it  is  not  a  case  in  which  a  writ  of 
error  lies  to  the  supreme  court,  under  the  ju- 
diciary act  of  1789,  ch.  20,  sec.  25.  Oseific:^  v. 
Norwood^s  Lessee,  5  Cranch,  344 ;  2  Cond.  Bep. 
275. 

262.  The  words  of  the  judiciary  act  must  be 
restrained  bv  the  constitution,  which  (art.  3,  sec 
2)  extends  the  judicial  power  to  all  cases  in  lav 
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and  equity^  arising  ''  under  treaties"  made  under 
the  authority  of  tne  United  States.  This  is  not 
a  cane  arising  under  the  treaty,  and  whether  the 
outstanding  title  be  an  obstacle  to  the  plaintifTs 
recoirery,  is  a  question  exclusively  for  the  de- 
cision of  the  state  court.    Ibid, 

263.  But  the  supreme  court  has  jurisdiction 
where  the  treaty  is  drawn  in  question,  whether 
incidentally  or  directly.  Wherever  a  right  grows 
out  of,  or  is  protected  by  a  treaty,  it  is  sanction- 
ed against  Ail  the  laws  and  judicial  decisions  of 
the  states ;  and  whoever  may  have  this  right;  is 
to  be  protected.    Ibid, 

264.  The  appellate  jurisdiction  of  the  supreme 
court  extends  to  a  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  law  or  equity  of 
a  state,  where  is  drawn  in  question  the  validity 
of  a  treaty,  or  statute,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is 
against  their  validity ;  or  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in 
favour  of  such,  their  validity ;  or  of  the  consti- 
tution, or  of  a  treaty  or  statute  of.  or  a  commis- 
sion held  under  the  United  States,  and  the  de- 
cision is  against  the  title,  right,  privilege,  or  ex- 
emption specially  set  up  or  claimed  D]^  either 
party,  under  such  clause  of  the  constitution, 
treaty,  statute,  or  commission.  Martin  v.  Hun- 
Ur^s  Lessee.  1  Wheat.  304;  3  Cond.  Rep.  575. 

265.  Although  the  claims  of  a  state  may  be 
ultiinately  affected  by  the  decision  of  a  cause, 
yet  if  the  state  be  not  necessarily  a  defendant, 
the  courts  of  the  United  States  must  take  juris- 
diction. United  Sma  r.  Peters,  5  Cranch,  115  ] 
2  Cond.  Rep.  202. 

266.  The  supreme  court  has  no  jurisdiction 
upon  a  writ  of  error  to  a  state  court,  under  the 
tfrenly-fifth  section  of  the  act  of  1789,  if  the  de- 
cision of  the  state  court  be  in  favour  of  the  pri- 
vilege claimed  under  the  act  of  congress.  Gor- 
don V.  Calddeugh,  3  Cranch,  268 ;  1  Cond.  Rep. 
524. 

267.  An  appeal  or  writ  of  error  lies  from  the 
judgment  of  tne  circuit  court  of  the  District  of 
Columbia  to  the  supreme  court,  in  cases  where 
the  Bank  of  Alexandria  was  plaintiff,  and  the 
judgments  below  are  in  its  favour;  notwithstand- 
ing the  clause  in  the  charter  of  the  bank  to  the 
contrary.  Yo'ing  v.  The  Bank  of  Alexandria,  4 
Cranch,  384 ;  2  Cond.  Rep.  150. 

268.  An  appeal  lies  to  the  supreme  court  from 
the  sentence  of  the  circuit  court  of  the  District 
of  Cotumbia,  affirming  the  sentence  of  the  or- 
phans' coart  of  Alexandria  county,  which  dis- 
misse<l  the  petition  to  revoke  the  probate  of  a 
will.  Carter^ s  Heirs  v.  Cutting  and  Wife,  8 
Cranch,  251 ;  3  Cond.  Rep.  108. 

269.  The  napreme  court  has  no  appellate  juris- 
diction confided  to  it  in  criminal  cases  by  the 
Jaws  of  the  United  States;  and  it  cannot  revise 
the  judgments  of  the  circuit  courts  by  writ  of 
error,  in  any  case  where  a  party  has  been  con- 
Ticted  of  a  public  offence.  Ex  parte  Kearney, 
7  Wheat.  38  ;  5  Cond.  Rep.  225. 

270.  The  Bupreme  court  has  no  authority  on 
40* 


a  writ  of  error  from  a  state  court,  to  declare  a 
state  law  void  on  account  of  its  coUiRion  with  a 
state  constitution :  it  not  being  a  case  embraced 
in  the  judiciary  act,  which  gives  the  power  to 
the  supreme  court  to  issue  a  writ  of  error  to  the 
highest  iudlcial  tribunal  of  the  slate.  Jackson 
y ,'Lamphire,  3  Peters,  280. 

271.  Maryland.  A  writ  of  error  lies  from  the 
supreme  court  of  the  United  States  to  the  high- 
est court  of  a  state,  in  a  case  where  the  ques- 
tion is  whether  a  confiscation  under  a  law  of  the 
state  was  complete,  before  the  treaty  of  peace 
with  Great  Britain.  Smith  v.  The  State  of  Mary- 
land, 6  Cranch,  286;  2  Cond.  Rep.  377. 

272.  No  writ  of  error  lies  to  the  highest  court 
of  law  or  equity  of  a  state  court,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789. 
unless  there  is  something  apparent  on  the  record 
bringing  the  case  within  the  appellate  jurisdic- 
tion of  the  supreme  court.  Inglee  v.  Coolidge,  2 
Wheat.  363;  4  Cond.  Rep.  155. 

273.  Under  the  twenty-fifth  section  of  the  ju- 
diciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the  writ 
of  error  may  be  directed  to  any  court  in  which 
the  record  and  judgment  on  which  it  is  to  act 
may  be  found ;  and  if  the  record  iias  been  re- 
mitted bv  the  highest  court,  &c.,  to  another 
court  of  tne  state,  it  may  be  brought  by  the  writ 
of  error  from  that  court.  Gelston  et  at,  v.  Hoyt, 
3  Wheat.  246;  4  Cond.  Rep.  244. 

274.  By  a  rule  of  the  supreme  court,  the  re- 
turn of  a  copy  of  the  record  of  the  proper  state 
court,  under  the  seal  of  that  court,  annexed  to 
the  writ  of  error,  is  a  sufficient  compliance  with 
the  mandate  ot  the  writ.  Martin  v.  Hunter^ s 
Lessee,  1  Wheat.  304 ;  3  Cond.  Rep.  575. 

275.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20^  by  a  writ  of  error  issued  by  the  clerk 
of  a  circuit  court  in  the  form  prescribed  under 
the  ninth  section  of  the  act  of  May  8,  1792,  ch. 
137 ;  and  it  is  not  necessary  that  in  such  case 
the  writ  itself  should  state  that  it  issued  upon  a 
final  judgment,  or  that  the  court  to  which  it  is 
issued,  is  the  highest  court  to  which  a  decision 
of  the  suit  could  be  had.  Buel  et  al,  v.  Van 
Ness,  8  Wheat.  312;  5  Cond.  Rep.  455. 

276.  Where  a  cause  is  brought  to  ^e  supreme 
court,  by  writ  of  error  or  appeal  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  upon  the  ground  that  the  validity  of  a 
statute  of  the  United  States  was  drawn  in  ques- 
tion^ and  that  the  decision  of  the  state  court  was 
against  its  validity,  &c. ;  or,  that  the  validlt}r  of 
the  statute  of  the  state  was  drawn  in  question, 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  Its  va- 
lidity ;  It  must  appear  by  the  record,  that  the 
validity  of  the  act  of  congress,  or  the  constitu- 
tionality of  the  s^ate  law,  was  drawn  in  ques- 
tion. Miller  v.  H  Icholls,  4  Wheat.  31 1 ;  4  Cond. 
Rep.  465. 

3k 


474 


COURTS. 


Appellate  JuriidicUon  of  the  Supreme  CourL 


277.  But  it  is  not  required  that  the  record 
should  in  terms  state  a  misconstruction  of  the 
act  of  congress,  or  that  it  was  drawn  into  ques- 
tion ;  it  is  sufficient  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the 
case.    Ibid. 

278.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title;  and  the  state 
court  in  which  the  suit  was  brought  dismissed 
the  bill,  and  the  cause  was  brousht  to  the  su- 
preme court  of  the  United  States  b)r  appeal,  un- 
der the  twenty-fifth  section  of  the  judiciary  act 
of  September  24,  1789,  ch.  20.  on  tne  ground  of 
an  alleged  misconstruction  of  tne  act  of  conffress, 
by  the  state  court :  the  supreme  court  couM  not 
take  into  consideration  any  distinct  equity,  aris- 
ing out  of  the  contracts  or  transactions  of  the 
parties,  and  creating  a  new  and  independent 
title  -J  but  was  confined  to  an  examination  of  the 
title  as  depending  upon  the  construction  of  the 
act  of  congress.  Matthews  v.  Zom  et  d.^  7 
Wheat.  164 ;  5  Cond.  Rep.  265. 

279.  It  is  only  when  the  state  court  decides 
against  the  claim' set  up  under  a  law  of  the  Uni- 
ted States,  that  appellate  jurisdiction  is  f^iren  to 
the  supreme  cou rt  from  state  decisions.  M^Cluny 
V.  SillimcMy  6  Wheat.  598 ;  5  Cond.  Rep.  197. 

280.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  js  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433;  4  Cond.  Rep.  286. 

281.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts ;  and 
the  twenty-fifth  section  of  the  judiciarjr  act, 
which  autnoKzes  the  exercise  of  this  jurisdic- 
tion in  the  specified  cases  by  a  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  consti- 
tution .  Martin  r.  Hunter ,  1  Wheat.  304 ;  3  Cond. 
Rep.  575. 

282.  If  a  cause  has  been  remanded  from  the 
supreme  to  a  state  conrtj  and  the  state  court  de- 
cline or  refuse  to  carry  mto  eflTect  the  mandate 
of  the  supreme  court,  the  supreme  court  will 
proceed  to  a  final  decision  of  tne  cause,  and  it- 
self award  execution  thereon.    Ibid.  353. 

283.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question  in  the 
state  courts,  and  the  decision  is  against  its  va- 
lidity, or  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meaning;  and  is  not  confined  to  the 
abstract  oonstraction  of  the  treaty  itself.  Ibid. 
358. 

284.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form,  that  the  judicial  power  is 
capable  of  actins  on  it.  That  power  is  capable 
of  acting  only,  when  the  subject  is  submitted  to 


it  by  a  party  who  asserts  his  '^hts  in  the  fom 
prescribed  by  law.  It  then  becomes  "a  caw." 
Osbom  V.  The  Bank  of  the  Vnittd  States,  9 
Wheat.  738 :  5  Cond.  Rep.  741. 

285.  If  it  were  sufllcient  to  witudraw  a  caie 
brought  from  a  state  court,  from  the  revifory 
jurisdiction  of  the  supreme  court,  because  tef^- 
ral  questions  may  arise  in  it  on  geoeiai  priiici- 
ples  of  law,  and  not  on  any  act  of  oongreaB: 
almost  every  case,  involving  the  constructioo  of 
a  law,  would  be  withdrawn  :  and  a  clause  io  the 
constitution  relating  to  a  subject  of  vital  import- 
ance to  the  government,  and  expressed  ia  the 
most  comprehensive  terms,  woolu  be  construed 
to  mean  nothing.  There  is  scarcely  any  cue^ 
every  part  of  which  depends  on  the  conslimtioB, 
laws,  or  treaties  of  the  United  Slates.    The 

auestions,  whether  the  fact  alleged  as  the  foas- 
ation  of  the  action  be  real  or  fi«Sitious ;  whether 
the  conduct  of  the  plaintiff  has  been  such  af  to 
entitle  him  to  maintain  his  action ;  whether  hii 
right  is  barred ;  whether  he  has  received  nli»- 
faction,  or  in  any  manner  releaae«l  his  Mms, 
are  questions,  some  or  all  of  which  may  occar 
in  every  case :  and  if  their  existence  be  sofiieient 
to  arrest  the  jurisdiction  of  the  court,  words  whidi 
seem  intended  to  be  as  extensive  as  the  consti- 
tution, laws,  and  treaties  of  the  Union ;  which 
seem  designed  to  give  the  courts  of  the  govera- 
ment  the  construction  of  all  its  acts,  so  far  as 
they  affect  the  rights  of  individuals^  woaki  be 
reduced  to  almost  nothing.    Ibid. 

286.  Under  the  twenty-fifth  section  of  the  jadi- 
ciary  act  of  September  24th,  1789.  ch.  20,  vbeie 
the  construction  of  any  clause  in  the  constitotioo, 
or  any  statute  of  the  United  States,  isdiawo  ia 
question,  in  any  suit  in  a  state  oeart,  the  deciaioB 
must  be  B£;ainst  the  title  or  right  set  up  by  the 
party,  unc^r  such  clause  of  the  coDstttotioB  or 
statute;  otherwise  the  supreme  court  haa  no 
appellate  jurisdiction  in  the  case.  It  is  not  sa^ 
ficient  that  the  constrnetion  of  the  staiote  vas 
drawn  in  question,  and  that  the  deciatoo  was 
against  the  title  of  the  party ;  it  mart  app^ 
that  his  title  depended  upon  the  statute.  W^ 
liams  V.  Narris^  12  Wheat.  117;  6  Good.  Bep* 
462. 

287.  Under  the  twentieth  section  of  the  }»)> 
ciary  act  of  September  24th,  1789,  ch.  20,  tbe 
supreme  court  has  no  appellate  jurisdictioD  fras 
the  final  judgment  of  the  highest  court  of  a  alai^ 
in  a  suit  where  ia  drawn  m  question  the  coe- 
struction  of  a  statute  of  or  a  commiesioD  bra 
under  the  United  States,  unless  some  rifbU  title, 
privilege,  or  exemption,  under  such  statate,  be 
specially  set  up  by  the  party,  and  the  decisis^ 
be  against  the  claim  so  made  by  him.  ^''^^ff 
mery  v.  Hernandez  et  a2.,  12  Wheat.  129 ;  4  tea. 
Rep.  475. 

288.  It  is  no  objection  to  the  exeieiae  ol  tht 
appellate  jurisdiction  of  the  supreme  coort,thBl 
one  of  the  parties  is  a  state,  and  the  other  a  cit^ 
zen  of  that  state.  Cohens  v.  Krrgiai%  6  Wh«t 
264 ;  5  Cond.  Rep.  90. 

289.  The  second  section  of  the  thiid  aii^ 
of  the  constitution  defines  the  extent  of  the  jadi- 
cial  power  of  the  United  States.  JuriadicWi* 
given  to  the  courts  of  the  Union  in  two 
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of  cases.  In  the  first,  their  jurisdiction  depends 
on  the  character  of  the  cause,  whoever  may  be 
the  parties.  This  clasA  comprehends  all  cases 
in  law  and  equity,  arising  under  the  constitution, 
the  laws  of  tne  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority. 
In  the  second  class,  the  jurisdiction  depends 
entirely  on  the  character  of  the  parties.  In  this 
class  are  comprehended  controversies  between 
two  or  more  states ;  between  a  state,  and  citi- 
zens of  another  state;  and  between  a  state,  and 
foreign  slater  citizens,  or  subjects.  If  these  be 
the  parties,  it  is  entirely  unimportant  what  mav 
bn  toe  subject  of  the  controversy*;  be  it  what  it 
may,  these  parties  have  a  constitutional  right  to 
oonie  into  the  courts  of  the  Union.    Ibid. 

290.  A  case  in  law  or  equity  consists  of  the 
rights  of  one  party,  as  well  as  of  the  other ;  and 
is  said  to  ansa  under  the  constitution  or  a  law 
of  the  United  States,  whenever  its  correct  deci- 
sion depends  on  the  construction  of  either.  Ibid. 

291.  Where  a  state  obtains  a  judgment  tg^ainst 
an  individnal.  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
FtitQtion  or  laws  of  the  United  States,  the  transfer 
of  the  record  into  the  supreme  court,  for  the  sole 
purpose  of  inquiring  whether  the  judgment  vio- 
lates the  constitution  or  laws  of  the  United  States, 
cannot  be  denominated  a  suit  commenced  or 
prosecuted  against  the  state  whose  judgment  is 
so  far  re-examined,  within  the  eleventh  amend- 
ment of  the  constitution  of  the  United  States. 
Ibid. 

292.  A  decree  of  the  highest  court  of  equity 
of  a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  equity  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
iit'th  section  of  the  judiciary  act  of  September 
21th,  1789,  oh.  20,  from  which  an  appeal  lies  to 
the  supreme  court  of  the  United  States.  Gibbons 
V  Ogden,  6  Wheat.  448 ;  5  Cond.  Rep.  134. 

293.  The  power  of  the  supreme  court  to  revise 
the  judgment  of  state  tribunals,  depends  on  the 
twenty-fifth  section  of  the  judiciary  act.  That 
section  enacts,  "  that  a  final  judgment  or  decree 
in  any  suit  in  the  highest  court  of  hiw  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,"  where  is  drawn  in' question  the  validity 
of  a  statute,  or  of  an  authority  exercised  under 
any  state,  on  the  ground  of  tneir  being  repug- 
nant to  the  constitution,  treaties,  or  laws  or  the 
United  States,  and  the  decision  is  in  favour  of 
their  validity,  "may  be  re-examined  and  re- 
versed or  affirmed  m  the  supreme  court  of  the 
United  States.*'  Weston  et  d,  v.  The  City  Council 
of  Charleston^  2  PeterSw  449. 

294.  The  city  council  of  Charleston,  exercising 
an  authority  under  the  state  of  South  Carolina, 
enacted  an  ordinance  by  which  a  tax  was  im- 
posed on  the  six  and  seven  per  cent,  stock  of  the 
United  States ;  and  in  the  court  of  common  pleas 
of  the  Charleston  district,  an  application  was 
made  for  a  prohibition  to  restrain  them  from 
levying  the  tax,  on  the  ground  that  the  ordinance 
vioiared  the  constitution  of  the  United  States. 
The  prohibition  was  granted,  and  the  proceed- 
ings in  the  ease  were  removed  to  the  constitu- 


tional court,  the  highest  court  of  law  of  the  state; 
and  in  that  court  it  was  held  that  the  ordinance 
did  not  violate  the  constitution  of  the  United 
States,  and  a  writ  of  error  was  prosecuted  on 
this  decision  to  the  supreme  court.  ,Heldj  that 
the  question  decided  by  the  constitutional  court, 
was  the  very  question  on  which  the  revising 
power  of  the  supreme  court  is  to  be  exercised. 
Ibid,  464. 

295.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  iudgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 

firohibition  issued  in  a  state  court,  to  prevent  the 
evying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  so  repugnant  to  the  consti- 
tution.   Ibid. 

296.  The  term  suit  is  certainly  a  very  compre- 
hensive one^  and  is  understood  to  apply  to  any 

Sroceeding  m  a  court  of  justice,  in  which  an  in- 
ividual  oursues  that  remedy  in  a  court  of  jus- 
tice which  the  law  afibrds  him.    Ibid. 

297.  The  words  "final  judgment,"  in  the 
twenty-fifth  section  of  the  judiciary  act,  must  be 
understood  in  the  section  under  consideration  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause ;  and  it  is  not  re- 
quired that  such  judgments  shall  finally  decide 
upou  the  rights  which  are  litigated,  that  the 
same  shall  be  within  the  purview  of  the  section. 
Ibid, 

298.  In  the  construction  of  the  twenty-fifth 
section  of  the  judiciary  act,  passed  24tn  Sep- 
tember, 1789,  the  supreme  court  has  never  re- 
quired that  the  treaty  or  act  of  congress  under 
which  the  party  claims,  who  brings  the  final 
judgment  or  a  state  court  into  review  before  the 
court,  should  have  been  spread  upon  the  record. 
It  has  alwa^'S  deemed  it  essential  to  the  exercise 
of  jurisdiction,  in  such  a  case,  that  the  record 
should  show  a  complete  title,  under  the  treaty, 
or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty,  or  act.  Hickie 
V.  Starke  et  al.,  1  Peters,  94. 

299.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  nad  been  brouffht,  had  de- 
cided upon  the  constitutionality  of  a  law,  so 
that  the  case  was  within  the  provisions  of  the 
twentv-fifth  section  of  the  judiciary  act  of  1789. 
This  has  given  occasion  for  a  critical  examina- 
tion of  the  section,  which  has  resulted  in  the 
adoption  of  certain  principles  of  construction  ap- 
plicable to  it.  One  of  those  principles  is,  that 
if  the  repugnancy  of  a  statute  of  a  state  to  the 
constitution  of  tne  United  States,  was  drawn 
into  question,  or  if  that  question  was  applicable 
to  the  case,  the  supreme  court  has  jurisdiction 
of  the  cause;  although  the  record  should  not, 
in  terms,  state  a  misconstruction  of  the  consti- 
tution of^  the  United  States,  or  that  the  repug- 
nancy of  the  statute  of  the  state,  to  an^  part  of 
that  constitution,  was  drawn  into  question.  Sat" 
terlee  v.  Matthewson^  2  Peters,  380. 

300.  The  supreme  court  has  frequently  de- 
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cided,  that  to  sustain  this  jurisdiction  in  appeals, 
and  writs  of  error,  it  is  not  necessary  to  state  in 
terms,  upon  the  record,  that  the  constitution  or  a 
law  of  the  United  States,  was  drawn  in  question. 
It  is  sufficient  to  bring  the  case  within  the 
twentv-iifth  section  of  the  judiciary  act,  if  the 
record  nhows  that  the  constitution,  or  a  law  of 
the  United  States,  must  have  been  misconstrued, 
or  the  decision  could  not  have  been  made ;  or 
that  the  constitutionality  of  a  state  law  was 
questioned,  and  the  decision  was  in  favour  of 
the  party  claiming  under  such  law.  Wilson  et 
d.  y.  Black  Bird  Creek  Marsh  Co,,  2  Peters,  241. 

301.  It  has  often  been  decided  in  the  supreme 
court,  that  it  is  not  necessary  that  it  shall  appear 
in  terms  u|)on  the  record,  that  the  question  was 
presented  m  the  state  court,  whether  the  case 
was  within  the  purview  of  the  twenty-sixth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  juris- 
diction to  the  court,  in  a  case  removed  from  a 
state  court;  it  is  sufficient  if.  from  the  facts 
stated,  such  a  question  must  nave  arisen,  and 
the  judgment  of  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  miscon- 
struction of  some  act  of  congress.  &c.,  &c.,  or  a 
decision  against  the  validity  of  the  right«  privi- 
lege, or  exemption  set  up  under  it.  Harris  v. 
Denniej  3  Peters,  292. 

302.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789,  to  revise  the  decree  of 
a  state  court,  where  no  question  was  raised  or 
decided  in  the  state  court  upon  the  validity  or 
construction  of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only.    M^Bride  v.  Hoey,  11  Peters,  167. 

303.  The  iudgment  of  the  highest  court  of  law 
of  a  state,  deciding  in  favour  of  the  validity  of 
a  statute  of  a  state,  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution 
of  the  United  States,  is  not  a  final  judgment  within 
the  twenty-fifth  section  of  the  judiciary  act  of 
1789 ;  if  the  suit  has  been  remanded  to  the  inferior 
state  court,  where  it  originated  for  further  pro- 
ceedings, not  inconsistent  with  the  judgment  of 
the  highest  court.  Winn^s  Heirs  v.  Jackson  et  al.j 
12  Wheat.  135;  6  Cond.  Rep.  479. 

304.  The  measure  authorized  by  the  act  of 
assembly  of  the  state  of  Delaware,  passed  in 
February,  1822,  viz :  the  construction  of  a  dam 
across  Black  Bird  Creek,  stops  a  navigable  stream, 
and  mast  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it.  But 
this  abridgment,  unless  it  come  in  conflict  with 
the  constitution  or  a  law  of  the  United  States,  is 
an  affair  betweea  the  government  of  Delaware 
and  its  citizens,  of  which  the  supreme  court  can 
take  no  cognizance.  Wilson  et  d.  v.  The  Black 
Bird  Creek  Company,  2  Peters,  250. 

305.  Both  the  plaintiff  and  the  defendant 
claimed  title  under  the  provisions  of  the  act  of 
eongress,  passed  March  3, 1803,  entitled  "an  act 
regulating  the  grants  of  lands,  and  providing  for 
the  disposal  of  the  lands  of  the  United  States 
•outh  or  Tennessee  river,''  and  the  decision  of 
the  supreme  court  of  the  state  of  Mississippi, 
vas  upon  the  construction  of  the  act  given  oy 
the  commissioners  acting  under  its  authority. 


This  is  a  case  which  draws  in  question  the  con- 
struction of  an  act  of  congress,  and  the  supreme 
court  of  the  United  States  has  jurtsdictioa  on  a 
writ  of  error,  by  which  the  decision  of  the  ooort 
of  the  state  of  Mississippi  is  brought  up  for  re- 
vision, under  the  twenty-fifth  section  of  the  ja* 
diciary  act  of  1789.  Ross  y.  Borland  et  o/.,  1 
Peters,  655. 

306.  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied  under  an  in- 
complete title,  for  some  time,  by  permission  of 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  States,  vras 
confirmed  to  the  claimants  under  the  laws  of  the 
United  States ;  and  a  patent  was  issued  for  tb« 
same  on  the  17th  of  February,  1821.  The  city 
of  New  Orleans,  claiming  this  lot  as  being  part 
of  a  quay  dedicated  to  the  use  of  the  city,  in  the 
original  plan  of  the  town,  and  therefore  irot 
gran  table  by  the  king  of  Spain,  enlarged  the  le- 
vee, ill  front  of  New  Orleans,  so  as  to  include  it. 
The  patentees  from  the  United  States  brought  a 
suit  in  the  district  court  of  the  state  of  Loaisaria 
for  the  lot,  which  pronounced  judmnent  in  their 
favour,  and  that  judgment  was  amrmed  by  ibe 
supreme  court  of  the  state.  The  judgmeotwas 
removed  to  the  supreme  court  under  the  25.h 
section  of  the  judiciary  act.  A  motion  u-as  ma<ie 
to  dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. By  the  court : — ^The  merits  of  this  contro- 
versy cannot  be  revised  in  this  tribunal.  The 
only  inquiry  here  is,  whether  the  reooni  sbo«s 
that  the  constitution,  or  a  treaty,  or  a  law  of  the 
United  States,  has  been  violatea  by  the  deci^ioD 
of  that  court.  City  of  New  Orleans  v.  De  Armm 
et  a/.,  9  Peters,  224. 

307.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  b« 
construed  so  as  to  be  confined  within  those  limits. 
But  to  construe  this  section  so  that  a  case  can 
arise  under  the  constitution  or  a  treaty,  oiilr 
when  the  right  is  created  by  the  constitution  or 
treaty,  wouki  defeat  the  obvious  purpose  of  <h« 
constitution,  as  well  as  the  act  of  congnnB.  The 
language  of  both  instruments  extends  the  joro- 
diction  of  the  supreme  court  to  rights  protected 
by  the  constitution,  treaties  or  laws  of  the  Unii^ 
States,  from  whatever  source  these  rights  may 
spring.    Ibid, 

308.  To  sustain  the  jurisdiction  of  the  court  in 
the  case,  it  must  be  shown  that  the  title  set  op 
by  the  city  of  New  Orleans  is  protected  by  the 
treaty  ceding  Louisiana  to  the  United  States,  or 
by  some  act  of  congress  applicable  to  that  title. 
Ibid, 

309.  The  third  article  of  the  treaty  of  Louisi- 
ana stipulates  for  the  admission  of  I/iuisiana  into 
the  Union ;  and  it  obviously  contemplates  tvo 
objects :  one  that  stated,  and  the  other  that,  till 
that  admission,  the  inhabitants  of  the  ceded  ter- 
ritory shall  be  protected  in  the  enjoyment  of  tbexr 
liberty,  property  and  reli^on.  Had  any  of  ihese 
rights  Deen  violated  while  the  stipulation  con- 
tinued in  force,  the  individual  supposing  himself 
to  be  injured,  might  have  brought  his  ca.«  iritd 
the  supreme  court,  under  the  2dth  section  of  the 
judiciary  act.  But  the  stipulation  ceased  to  ope- 
rate when  Louisiana  became  a  member  of  thf 
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Union,  and  its  inhabitants  were  "admitted  to  the 
enjoyment  of  all  the  rights,  advantages  and  im- 
munities of  citizens  of  the  United  States.*'  The 
right  to  bring  questions  of  title  decided  in  a  state 
court  before  the  supreme  court  is  not  classed 
among  those  immunities.  The  inhabitants  of 
Louisiana  enjoy  all  the  advantages  of  American 
citizens,  in  common  with  their  brethren  in  their 
BiMer  states,  when  their  titles  are  decided  by  the 
tribunals  of  the  state.    Ibid. 

310.  The  act  of  congress  admitting  Louisiana 
into  the  Union,  carries  into  execution  the  third 
article  of  the  treaty  of  cession;  and  it  cannot  be 
constraed  to  give  appellate  jurisdiction  to  the 
court  over  all  questions  of  title  between  the  citi- 
zens of  Louisiana.    Ibid, 

311.  The  patent  granted  to  the  claimants  of 
the  land  did  not  profess  to  destroy  any  previous 
existing  title;  nor  could  it  so  operate.  The 
patent  was  issued  under  the  act  of  May,  1820. 
entitled  "aa  act  supplementary  to  the  several 
acts  for  the  adjustment  of  land  titles  in  the  state 
of  Louisiana."  That  act  confirmB  the  titles  to 
which  it  applies  "  against  any  claim  on  the  part 
of  the  United  States."  The  title  of  the  city  of 
New  Orleans  could  not  be  affected  by  this  con- 
firmation.   Ibid, 

312.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient,  if  it  appears  from  the  record,  that 
an  act  of  congress  was  applicable  to  the  case, 
and  was  misconstrued;  or  the  decision  of  the 
Ftate  court  was  against  the  privilege  or  exemj)- 
tion  specially  set  np  under  such  statute.  Davis 
r.  Packard  cmd  other s^  6  Peters,  41. 

313.  In  the  court  for  the  correction  of  errors, 
in  the  state  of  New  York,  the  plaintiff  in  error 
assigned  aa  an  error  in  a  case  removed  by  writ 
of  error  to  that  court,  that  he  was  at  the  time 
the  action  was  brought,  and  continued,  Consul 
General  in  the  United  States  of  the  King  of  Sax- 
ony ;  and  as  such  should  have  been  impleaded 
in  some  district  court  of  the  United  States^  and 
the  supreme  court  in  New  York  had  no  jurisdic- 
tion in  the  suit :  no  plea  to  the  jurisdiction  was 
tendered  in  the  case  until  it  was  before  the  court 
of  errors;  and  in  that  court,  the  fact  that  the 
plaintiff  in  error  was  the  Consul  General  of  the 
Kiii^  o(  Saxony,  was  not  denied :  the  court  of 
errors  in  the  decree  say,  having  examined  and 
iiilly  considered  the  causes  assigned  for  error, 
tht-y  affirm  the  judgment  of  the  supreme  court. 
Tn  s  was  deciding  against  the  privilege  set  up 
liii.itT  the  act  of  congress,  whicn  declares,  that 
xhr*  district  courts  of  the  United  States  shall  have 
jurisdiction,  exclusive  of  the  courts  of  the  several 
^tiiit^Sj  of  all  suits  against  consuls  and  vice  con- 
sul-*.    Ibid, 

314.  The  twenty-fifth  sectioii  of  the  judiciary 
.*ct  of  1780,  confers  appellate  jurisdiction  in  the 
r^iipreme  court  from  final  judgments  and  decrees 
ill  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases;  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or 


statute  of,  or  an  authority  exercised  under  the 
United  States,  and  the  decision  is  against  their 
validity ;  secondly,  where  isdrawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is 
in  favour  of  such,  their  validity:  thirdly,  where 
is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution  or  of  a  treaty  or  statute 
of,  or  commission  held  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  privi- 
lege or  exemption,  specially  set  up  or  claimed 
by  either  party  under  such  clause  of  the  said 
constitution,  treaty,  statute,  or  commission.  The 
section  then  goes  on  to  provide  that  no  other  er- 
ror shall  be  assigned  or  regarded  as  a  ground  of 
reversal  in  any  such  cases  as  aforesaid,  than  such 
as  appears  upon  the  face  of  the  record,  and  im- 
mediately respects  the  beforementioned  ques- 
tions of  validity  or  construction  of  the  said  con- 
stitution, treaties,  statutes,  commissions  or  au- 
thorities, in  dispute.  Crotcell  v.  Randellf  10  Pe- 
ters, 368. 

315.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  ot  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 
jurisdiction,  two  things  should  have  occurred, 
and  be  apparent  in  the  record :  first,  that  some 
one  of  the  questions  stated  in  the  section  die' 
arise  in  the  court  below ;  and  secondly,  that  a 
decision  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 

Appellate  jurisdiction  fads.  It  is  not  sufficient  to 
show  that  such  a  question  might  have  occurred, 
or  such  a  decision  might  have  been  made  in  the 
court  below.  It  must  be  demonstrated  that  they 
did  exist  and  were  made.    Ibid, 

316.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record  in 
totidem  verbis,  or  b^  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  deci- 
sion fi^iven  by  the  court  below,  on  the  very  point ; 
but  that  it  IS  sufficient,  if  it  is  clear  from  the 
facts  stated,  by  just  and  necessary  inference, 
that  the  question  was  made ;  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judg- 
ment pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgment.    Ibid. 

317.  In  order  to  bring  a  case  for  a  writ  of  error 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it  must  appear  on  the  face  of  the  record : 
1st.  That  some  one  of  the  questions  stated  in 
that  section  did  arise  in  the  state  court:  2d. 
That  the  question  was  decided  by  the  state  court, 
ai  required  in  the  same  section.  It  is  not  neces.<tary 
that  the  question  should  appear  on  the  record  to 
have  been  raised,  and  the  decision  made  in  direct 
and  positive  terms,  ipsissim us  verbis;  but  it  is 
sufi[icient  if  it  appears,  by  clear  and  necessary 
intendment,  that  the  question  must  have  been 
raised,  and  must  have  been  decided  in  order  to 
haye  induced  the  judgment.  It  is  not  sufficient 
to  show  that  a  question  might  have  arisen  or 
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been  applicable  to  the  case,  vnlesti  it  is  farther 
shown  on  the  record  that  it  did  arise,  and  was 
applicable  by  the  state  court  to  the  case.    Jbid, 

318.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  slate  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  the 
supreme  court  that  it  should  distinctly  appear 
that  the  title  or  right  of  the  party  depended  upon 
the  statute.  Williams  v.  Norrisj  12  Wheat.  117 ; 
6  Cond.  Rep.  462. 

319.  New  York. — The  plaintiff  in  error  claimed 
to  recover  the  land  in  controversy,  having  derived 
his  title  under  a  patent  granted  oy  the  state  of 
New  York  to  John  Cornelius.  He  insisted  that 
the  patent  created  a  contract  between  the  state 
and  the  patentee,  his  heirs  and  assigns;  that 
they  should  enjoy  the  land  free  from  any  legis- 
lative regulations  to  be  made  in  violation  of  the 
constitution  of  the  state ',  and  that  an  act  passed 
by  the  legislature  of  New  York,  subsequent  to 
the  patent,  did  violate  that  contract.  Under  that 
act  commissioners  were  appointed  to  investigate 
the  contending  titles  to  all  the  lands  held  undi&r 
such  patents  as  that  ^^ranted  to  John  Cornelius; 
and  by  their  proceedinss,  without  the  aid  of  a 
jury^  the  title  of  the  defendants  in  error  was  es- 
tablished against  and  defeating  the  title  under  a 
deed  made  by  John  Cornelius,  the  patentee,  and 
which  deed  was  executed  under  the  patent.  By 
the  court : — ^This  is  not  a  case  within  the  clause 
of  the  constitution  of  the  United  States,  which 
prohibits  a  state  from  passing  laws  which  shaM 
impair  the  obligation  of  contracts.  The  only 
contract  made  by  the  state  is  a  grant  to  John 
Cornelius,  his  heirs  and  assigns,  of  the  land. 
The  patent  contains  no  covenant  to  do  or  not  to 
do  any  further  act  in  relation  to  the  land ;  and 
the  court  are  not  inclined  to  create  a  contract  by 
implication.  The  act  of  the  legislature  of  New 
York  does  not  attempt  to  take  the  lan<l  from  the 
patentee :  the  grant  remains  in  full  effect ;  and 
the  proceedings  of  the  commissioners  under  the 
law  operated  upon  titles  derived  under  and  not 
adversely  to  the  patent.  JacksoA  v.  Lamphirey 
3  Peters,  280. 

320.  The  mother  of  Aspasia,  a  colour^  wo- 
man, was  born  a  slave  at  Kaskaskia,  in  Illinois, 
previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  bora  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  ot  that  territory.  As- 
pasia was  afterwanls  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to 
be  free,  under  the  ordinance  '^for  the  government 
of  the  territory  of  the  United  States  north-west 
of  the  river  Ohio,"  passed  13th  July,  1787.  The 
supreme  court  of  Missouri  decided  that  Aspasia 
was  free ;  and  Menard,  who  claimed  her  as  his 
slave,  brought  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  act  of  1789,  claiming  to  re- 
verse the  judgment  of  that  court.  Heldf  that  the 
case  is  not  within  the  proviRions  of  the  twentv- 
fifth  section  of  the  act  of  1789.  Menard  v.  Js- 
pasia^  6  Peters,  505. 

321.  The  provisions  of  the  compact  which 


relate  to  "  property"  and  to  "  rights,"  are  gene- 
ral. They  reter  to  no  specific  property  or  dus 
of  rights :  it  is  impossible,  tberefoie,  jodiciiJIjr 
to  limit  their  application.  If  it  w«re  admitted 
that  Aspasia  is  the  property  of  the  plaintiff  in 
error,  and  the  supreme  court  were  to  take  jort»* 
diction  of  the  cause  under  the  provisions  of  the 
ordinance,  must  they  not  on  the  same  ground 
interpose  their  jurisdiction  in  all  other  ooDtrover* 
sies  respecting  property  which  waa  aoquiied  in 
the  north-western  territory  1    Ibid, 

322.  Whatever  right  may  be  claimed  to  have 
originated  under  the  ordinance  of  1787,  it  wooid 
seem  that  a  right  to  the  involuntary  eervice  of 
an  individual  could  not  have  had  its  source  in 
that  instrument.  It  declares  that  '^there  shall 
not  be  slavery  or  involuntary  servitntle  in  the 
territory."  If  this  did  not  destroy  a  vested  right 
in  slaves,  it  %t  least  dki  not  create  or  strengthen 
that  right.    Ibid. 

323.  If  the  decisioo  of  the  supreme  coort  of 
Missouri  bad  been  against  Aspasia,  it  might  have 
been  contended  that  the  revising  power  of  this 
court,  under  the  twenty-fifth  section  of  the  jodi- 
ciary  act,  could  be  exercised.  In  such  a  case 
the  decision  would  have  been  against  theexpren 
provision  of  the  ordinance  in  favour  of  liberty; 
and  on  that  ground,  if  that  instmment  cooU  be 
considered  under  the  circumstances  as  an  act  of 
congress  within  the  twenty-fifth  section,  the  jn- 
risdictioQ  of  the  supreme  court  woald  be  onqoet- 
tionable.  But  the  decision  was  not  against,  bot 
in  favour  of  the  express  provisions  of  the  ordi- 
nance.   Ibid, 

324.  The  general  provisionB  of  the  ordinance 
of  1787,  as  to  the  riglits  of  property,  cannot  give 
jurisdiction  to  the  court.  They  do  not  come 
within  the  twenty-fifth  section  df  the  jcdiciar; 
act.    Ibid, 

325.  The  case  of  Fisher's  Lessee  v.  CockerelL 
was  a  writ  of  error  to  the  court  of  appeals  of  tb? 
state  of  Kentucky,  to  review  a  decision  of  thai 
court,  affirming  a  judgment  of  the  Unioa  codoU 
court  of  that  state,  as  to  the  validity  of  a  kvof 
that  state^  called  the  occupying  chimani  hv. 
The  validity  of  the  law  rested  upon  the  oneftioQ 
of  its  opposition  to  the  compact  between  Yii^ji 
and  Kentucky,  relative  to  lands  originally  ia 
Viracinia,  and  tne  compact  of  the  state  of  Ka- 
tucky.  The  proceedings  of  the*  court  of  UnicB 
county  did  not  show  that  the  compajct  vm 
brought  before  the  court,  and  the  allegation  iha: 
the  plaintiff  relied  on  the  compact  between  tboie 
citates,  was  first  made  in  the  court  of  appeais- 
In  the  court  of  Union  county,  the  questioD  of  the 
validity  of  the  compact  was  not  presented.  H^ 
that  this  was  not  a  case  for  a  writ  of  error  lo  the 
supreme  court,  under  the  twenty-fifth  sectioaQf 
the  judiciary  act  of  1789.  Lesset  of  Ftsitr^ 
Cockerellj  5  Peters,  248. 

326.  In  delivering  the  opinion  of  the  sopreoi 
court  in  the  case  of  Fisher  v.  CockereQ;  Kr- 
Chief  Justice  Marshall  said :  <^  In  the  ai^^meot, 
the  court  has  been  admonished  of  the  jeaJoosy 
with  which  the  states  of  the  Union  view  ihe 
revising  power  intrusted  by  the  constitoticQ  and 
laws  or  the  United  States  to  this  tribunal.  ^ 
observations  of  this  «faaacter|  the  answer  w^ 
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formly  has  been,  Uuit  the  ooofse  of  the  judicial 
department  ia  marked  out  by  law:  we  muat 
tmul  the  direct  and  narrow  path  prescribed  ibr 
m.  As  this  eourt  has  never  grasped  at  ungranted 
joriKJiction,  so  it  will  never,  we  troMt,  shrink 
kom  that  which  is  conferred  upon  it."    Ibid. 

327.  The  plaintiff  in  error  was  indicted  in  the 
Foperior  court  for  the  county  of  Gwinnett,  in  the 
utate  of  Geoigia,  *^  for  residing  on  the  15th  July, 
1831,  in  that  part  of  the  Cheiokee  nation  attached 
by  the  laws  w  the  state  of  Georgia  to  that  count^-j 
without  a  license  or  pemiit  from  the  governor  or 
the  state,  or  from  any  one  authorised  to  grant  it : 
and  wit&'out  having  taken  the  oath  to  support  anci 
defend  the  constitution  and  laws  of  the  state  of 
Georgia,  and  uprightly  to  demean  himself  as  a 
citizen  thereof;  contrary  to  the  laws  of  the  said 
state."  To  this  indictment  he  pleaded  that  he 
was,  on  the  Iftth  July,  1831,  in  the  Cherokee 
nation,  out  of  the  jurisdiction  of  the  court  of 
Gwinnett  county ;  tnat  he  was  a  citizen  of  Yer- 
moiit,  and  entered  the  Cherokee  nation  as  a  mis* 
nonary,  under  the  authority  of  the  president  of 
the  United  States,  and  has  not  been  required  by 
him  to  leave  it ',  and  thai,  with  the  permission 
and  approval  of  the  Cherokee  nation,  he  was 
engaged  in  preaching  the  gospel :  that  the  state 
of  Georgia  ought  not  to  maintain  the  prosecution, 
9tfi  i^veral  tfeaties  had  been  entered  into  by  the 
United  States  wkh  the  Cherokee  nation,  by 
which  that  nation  was  acknowledged  to  be  a 
sovereign  nation,  and  by  which  the  territory 
occupied  by  thorn  was  guarantied  to  them  by 
the  United  States;  and  tlmt  the  laws  of  Georgia, 
under  which  the  plaintiff  in  error  was  indicted, 
are  repugnant  to  the  treaties,  and  unconstitional 
and  void ;  and  also  that  they  are  repugnant  to 
the  act  of  congress  of  Siforch,  1802,  entitled  "an 
act  to  regulate  tmde  and  intercourse  with  the 
Indian  tribes."  The  superior  court  of  Gwinnett 
overruled  the  plea;  and  the  plaintiff  in  error 
was  tried  and  convicted,  and  sentenced  "  to  hard 
labour  in  the  penitentiary  for  four  years."  Heldj 
that  this  was  a  case  in  which  the  supreme  court 
of  the  United  States  had  jurisdiction  by  writ  of 
error,  under  the  twenty<<fifth  section  of  the  ''act 
to  establish  the  judicial  courts  of  the  United 
States,"  passed  in  1789.  Wooster  v.  The  State 
o/Georgitu  6  Peters,  515. 

328.  The  indictment  and  plea  in  the  case  of 
Wooster  v.  The  State  of  Georgia,  draw  in  ques- 
tion the  validity  of  the  treaties  made  by  the 
United  States  with  the  Cherokee  Indians ;  if  not 
so,  their  construction  is  certainly  drawn  in  ques- 
tion ;  and  the  decision  has  been,  if  not  against 
their  validity,  '* against  the  right,  privilege,  or 
exemption  specially  set  up  afid  claimed  under 
them."    They  also  drew  into  question  the  vali- 
dity of  a  statuy)  of  the  state  of  Georgia,  ''  on  the 
ground  of  its  being  repui^ant  to  the  constitu- 
tion, treaties  and  laws  of  the  United  States ;  and 
the  decision  Vk'as  in  favour  of  its  validity."    By 
the  supreme  court : — It  is  too  clear  for  controver- 
sy, that  the  act  of  congress  by  which  the  supreme 
coart  is  constituted,  mts  given  it  the  power,  and 
of  course  imposed  on  it  the  duty,  of  exercising 
jurisdiction!  in  this  case.    The  record,  according 


to  the  judiciary  act)  and  the  rale  and  practice  of 
the  court,  is  regularly  before  the  court.    Ibid. 

S29.  The  words,  ^*  matter  in  dispute,"  in  the 
act  of  congress  respect ii^  appeals  to  the  supreme 
court  of  the  United  States,  seem  appropriated  to 
civil  causes,  where  the  subject  in  contest  is  of  a 
value  beyond  the  sum  mentioned  in  the  act. 
But  in  criminal  cases,  the  questicm  is  the  guilt 
or  innocence  of  the  accused ;  and  although  he 
may  be  fined  upwards  of  one  hundred  dollars, 
yet  that  is,  in  the  eye  of  the  law,  a  punishment 
for  the  offence,  and  not  the  particular  object  of 
the  suit.  United  States  v.  Moorej  3  Cranch.  159 ; 
1  Cond.  Rep.  480. 

330<  The  verdict  or  judgment  does  not  ascer- 
tain the  value  of  the  matter  in  dispute  between 
the  parties.  To  determine  this,  recurrence  must 
be  had  to  the  original  controversy ;  to  the  matter 
in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  statute  regulating  the 
jurisdiction  of  the  supreme  conrt  in  writs  of  error 
and  appeals,  point  emphatically  to  this  criterion  ; 
and,  in  common  understanding,  the  penalty  of 
the  bond,  and  not  the  thing  paid,  constitutes  the 
matter  in  dispute  between  the  parties.  The 
nature  of  the  case  must  guide  tlfe  court,  and 
whenever  the  law  makes  a  rule  it  must  be 
obeyed.  Wilson  v.  Daniel^  3  Dall.  401 ;  1  Cond. 
Rep.  185. 

331.  Where  the  value  of  the  matter  in  dispute 
did  not  appear  in  the  record,  in  a  case  brought 
up  by  writ  of  error,  the  court  allowed  affidavits 
to  be  taken  to  prove  the  same,  on  notice  to  the 
opposite  party.  The  writ  of  error  not  to  be  a 
supersedeas.  Course  v.  Sitad^s  Ex'r^  4  Dall.  22 ; 
1  Cond,  Rep.  217. 

332.  The  supreme  court  will  permit  viva  voce 
testimony  to  be  given  of  th^  value  of  the  matter 
in  dispute,  in  a  case  brought  up  on  a  writ  of 
error  or  by  appeal.  The  United  States  v.  The 
Brig  Union^t  at.,  4  Cranch,  2 1 6 ;  2  Cond .  Rep.  9 1 . 

333.  After  deciding  the  value  of  the  sum  in 
controversy  by  the  weight  of  the  evidence  be- 
fore the  court,  the  court  will  not  continue  the 
cause  for  the  party  lo  produce  further  evidence 
on  the  subject.    Aid. 

334.  The  plaintiff  below  claimed  more  than 
two  thousanci  dollars  in  his  declaration,  but  ob- 
tained a  verdict  for  a  less  sum.  The  appellate 
jurisdiction  of  the  supreme  court  depends  on  the 
sum  or  valne  in  dispute  between  the  parties,  as 
the  case  stands  upon  the  writ  of  error  in  this 
court;  not  on  that  which  was  in  dispute  in  the 
circuit  court.     Gordon  y.Ogden,  3  Pett  r^,  33. 

335.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  the  declaration 
shows  to  be  due  may  still  be  recovered,  nhouid 
the  judgment  for  a  smaller  siTm  be  reversed; 
and,  consequently,  the  whole  sum  claimed  is  in 
dispute.    Ibid, 

336.  But  if  the  writ  of  error  be  brought  by 
the  defendant  in  the  original  action,  the  judg- 
ment of  the  supreme  court  can  only  affirm  that 
of  the  circuit  court,  and  consequently  the  matter 
in  dispute  cannot  exceed  the  amount  of  tltSt 
judgment.  Nothing  but  thatjndgment  is  in  dis- 
pute between  the  parties.    Ibid. 
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337.  Where  the  rerdict  for  the  plaintiff  in  the 
circuit  court  is  for  a  less  amount  tnan  two  thou- 
sand dollars,  and  the  defendant  prosecutes  the 
writ  of  error,  the  supreme  court  has  no  jurisdic- 
tion, althoucrh  the  demand  of  the  plaintiff  in  the 
suit  exceeds  two  thousand  dollars.  Smith  v. 
Honey^  3  Peters,  462. 

338.  Where  the  action  is  in  foreign  money, 
and  the  value  of  the  money  is  not  averred,  the 
verdict  of  the  jury  finding  tne  value  will  fix  the 
same  for  jurisdiction.  Srovm  v.  Barry^  3  Dall. 
366;  1  Cond.  Rep.  165. 

339.  The  appraisement  of  property  in  contro- 
versy, made  by  order  of  the  district  court,  by 
three  sworn  appraisers,  is  not  conclusive  evi- 
dence of  the  value;  but  it  is  better  evidence 
than  the  opinion  of  a  single  witness,  examined 
viva  voce  in  open  court.  The  United  States  v. 
The  Bri^  Uniofiy  4  Cranch,  216 ;  2  Cond.  Rep.  91. 

340.  fa  replevin,  if  it  oe  goods  distrained  for 
rent,  the  amount  for  which  the  avowry  is  made 
is  the  value  in  controversy ;  and  if  the  writ  be 
issuec^  to  try  the  title  to  the  properly,  it  is  in  the 
nature  of  a  detinue;  and  the  value  or  the  article 
replevied  is  the  value  of  the  matter  in  contro- 
versy, so  as  to  determine  whether  or  not  the 
supreme  court  has  jurisdiction.  Peyton  v.  Ao- 
bertsorij  9  Wheat.  527 ;  5  Cond.  Rep.  66a 

341.  The  value  of  the  interest  a  guardian  has 
in  a  minor's  estate,  is  not  the  value  of  the  estate, 
but  that  of  the  office  of  guardian.  It  has  no 
distinct  value  amounting  to  a  sufficient  sum  to 
give  jurisdiction  in  an  appeal  from  the  circuit 
court  of  Alexandria  to  the  supreme  court.  Ritchie 
V.  Mauroy  2  Peters,  248. 

342.  In  an  action  of  trover,  if  the  judgment 
below  be  in  favour  of  the  defendant,  the  value 
of  the  matter  in  dispute  upon  the  writ  of  error 
in  the  supreme  court  of  the  United  States,  is  the 
^nm  claimed  as  damages  in  the  declaration. 
Cooke  V.  Woodrowj  5  Cranch,  13 ;  2  Cond.  Rep. 
173. 

343.  Upon  a  writ  of  error  to  the  circuit  court 
for  the  District  of  Columbia,  the  supreme  court 
has  no  jurisdiction  if  the  sum  awarded  be  less 
than  one  hundred  dollars,  although  a  greater 
sum  may  have  been  originally  claimed.  [Note. 
On  the  2d  April,  1816,  congress  passed  an  act 
limiting  the  jurisdiction  of  the  supreme  court  in 
cases  of  appeal  in  the  District  of  Columbia,  to 
sums  exceeding  one  thousand  dollars,  unless  in 
some  cases,  on  the  special  allowance  of  a  justice 
of  the  supreme  court.]  Wise  4*  Lynn  v.  The 
Columbia  Turnpike  Company^  7  Cranch,  276 ;  2 
Cond.  Rep.  489. 

344.  In  deciding,  whether  the  matter  in  dis- 
pute be  sufficient  to  sustain  the  jurisdiction  of 
the  supreme  court,  it  will  look  to  the  sum  due 
upon  the  condition  of  the  bond,  and  not  upon  the 
penalty .  The  United  States  v.  McDowell  4  Cranch, 
316;  2  Cond.  Rep.  122. 

345.  District  of  Columbia.  The  plaintiff  claim- 
ed, in  his  declaration,  the  sum  of  one  thousand 
two  hundred  and  forty-one  dollars,  and  laid  his 
damages  at  one  thousand  dollars ;  a  general  ver- 
dict having  been  given  against  him,  the  matter 
in  dispute  is  the  sum  he  claims.  The  court  can- 
not judicially  take  notice^  that  by  computation, 


it  may  possibly  be  made  out  as  matter  of  ia> 
ference,  from  the  plaiutiff^s  declaration,  that  the 
claim  may  be  less  than  one  thousand  dolian; 
much  less  can  it  take  such  notice  in  a  case  when 
the  plaintiff  might  be  allowed  interest  by  a  jary, 
so  as  to  swell  the  claim  beyond  one  tnoasaod 
dollars.    Scott  v.  Lunt^s  Jdm%  6  Peters,  ^9. 

346.  The  declaration  was  for  a  balance  of  ae 
counts  of  nine  hundred  and  eighty-eight  doUan 
and  ninety-four  cents,  and  the  ad  damnom  vu 
laid  at  two  thousand  dollars.  The  bill  of  excep- 
tions showed  that  the  United  States  claimed  in- 
terest on  the  balance  due  them.  Under  sach 
circumstances,  it  is  no  objection  to  the  jurisdie- 
tion,  that  the  bill  of  exceptions  was  taken  bjthe 
counsel  for  the  United  States,  to  a  refusal  of  the 
court  to  grant  an  instruction  asked  by  the  United 
States ;  which  was  applicable  to  certain  itents 
of  credit  only  claimed  oy  the  defendant ;  which 
would  reduce  the  debt  below  the  sum  of  ooe 
thousand  dollars.  The  court  cannot  judiciaUy 
know  what  influence  that  refusal  had  upon  the 
amount  required  to  give  the  supreme  court  juris* 
diction,  on  a  writ  of  error  to  a  circuit  court  of  . 
the  District  of  Columbia.  The  Untied  StOes  t. 
M^Danielj  7  Peters,  1. 

347.  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  re- 
quire the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration ;  the  practice  of  this 
court  and  of  the  courts  of  the  United  States  has 
been,  to  allow  the  value  to  bo  given  in  evideoce: 
Ex  parte  Bradstreetj  7  Peters,  634. 

CIRCUIT  COURTS  OF  TH£  UNITED  STATES. 

348.  The  acts  of  congress  which  regulate  the 
original  jurisdiction  of  the  circuit  courts,  zn^ 
"An  act  to  establish  the  judicial  courts  of  the 
United  States,"  sect.  11,  passed  24th  September, 
1789,  1  Story's  L.  U.  S.  63,  67.  "An  act  in  addi- 
tion to  an  act.  entitled  an  act  to  prohibit  the 
carrying  on  tne  slave  trade  from  the  United 
States  to  any  foreign  place  or  country,"  sect.  4, 
passed  10th  May,  1800,  2  Story's  L.  U.  S.  781. 
"An  act  to  vest  more  effectually  in  the  slate 
courts,  and  in  the  district  courts  of  the  Uuited 
States,  jurisdiction  in  the  cases  therein  met)- 
tioned,"  passed  3d  March,  1816,  2  Story's  L.U. 
S.  1530.  Turner  v.  The  B(mi  of  North  Ammttj 
4  Dall.  8 ;  1  Cond.  Rep.  206,  &c. 

349.  The  inferior  courts  of  the  United  States 
are  all  of  limited  jurisdiction ;  but  they  are  nos 
on  that  account  inferior  courts,  in  the  technical 
sense  of  those  words,  whose  judgments,  takea 
alone,  are  to  be  disregarded.  If  the  jurisdic- 
tion be  not  alleged  in  the  proceedings,  tbeir 
judgments  and  decrees  are  erroneous,  but  they 
are  not  absolute  nullities.  M^Cormick  et  ai,y* 
Sullivant  et  al.^  10  Wheat.  196 ;  6  Cond.  Rep.  71. 

360.  Congress  has,  by  the  constitution,  exclu- 
sive authority  to  reflate  the  proceedings  in  the 
courts  of  the  United  States;  and  the  states liav* 
no  authority  to  control  those  proceedings,  except 
so  far  as  the  state  process  acts  are  adopted  bj 
congress,  or  by  the  courts  of  the  United  States 
under  the  authority  of  congress.  Wayman  v. 
Southard,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

351.  So  far  as  the  process  act  adopts  the  sibm 
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laws,  as  re^Iatiog  the  modes  of  .proceeding  in 
suits  at  common  law,  the  adoptioB  is  expressly 
confined  4o  those  in  Ibroe  in  Seplenberj,  1789. 
It  (idea  not  recognise  ithe  aathority  of  any  laws 
of  this  description  which  might  be,  afterwards 
passed  byihe  states.  -The  system  as  it  then 
stood  is  adopted,  "subject,  however,  to  such 
alterations  and  additions  as  the  said  courts,  re- 
spectively, shall^  in  their  direction,  deem  expe- 
dient, or  to  such  regulations  as  the  supreme  court 
oi  the  United  States  shall  think  proper,  from  time 
to  time,  by  rule,  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same.  The  Bank 
of  the  UniUd  States  v.  HalsUadj  10  Wheat.  61 ; 
aCond.Aep.  221. 

352.  This  provision  enables  the  several  courts 
of  the  Union  to  make  ^ch  improvements  in  the 
fonns  and  modes  of  proceeding  as  experience 
may  august ;  and  especiaUv  to.  adopt  such  state 
laws  on  this  eubject  as  might  vary  to  advantage 
the  forms  and  modes  of  proceeding  which  pre- 
vailed in  September,  1789.  •  Ibid. 

353.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in 
force  in  the  state  courts,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  court.  A  subsequent  change  in 
the  practice  of  the  state  courts  will  not  authorize 
a  departure  from  the  rules  adopted  in  the  circuit 
court.    Anonafmousy'  1  Peters'  C.  C.  R.  1. 

354.  The  rules  of  practice  for  transacting  the 
buainess  of  the  oourts  form  the  Jaw  of  the  court; 
and  it  is  in  relation  to  the  fedeml  courts,  a  law 
arising  under  .the  constitutioti  of  the  United 
States,  and  ooosec^uently  not  sulHect  to  state 
regulations.  It  is  m  reference  to  this  principle, 
that  the  seventeenth  seotion  of  the  juuicial  act 
authorizes  the  eourts  of  the  United  States  to 
make  aJL  necessary  rules  for  the  orderly  con- 
ducting business  in  the  said  courts,  provided  the 
Mme  are  not  repagnent  to  the  laws  of  the  United 
States;  and  under  this  power,  the  different  cir- 
cuit courts  at  their  first  session  adopted  the  state 
practice  as  it  then  existed ;  which  continues  to 
this  day  in  all  the  states,  except  so  far  as  the 
courts  have  ihooght  proper  from  time  to  time  to 
alter  and  amend  it.  iGoldtn  v*  Prince,  3  Wash. 
C.  C.  R.  313. 

355.  It  ift  not.  necessary  to  state  in  the  record 
of  a  case  in  the  circuit  court  the  absence  of  the 
district  judge,  to  show  that  the  court  was  pro- 
perly constituted ;  a  judge  of  the  supreme  court 
holding  the  same  in  the  absence  of^  the  district 
judfre.  Bingkanij  Plaintiff  in  Error  v.  Cabot  et 
al.,  3  DslU.  19;  1  Cond.  R&p.  13. 

356.  A  circuit  court,  though  an  inferior  court 
ill  the  language  of  the  constitution,  is  not  so  in 
(he  language  of  the  common  law ;  nor  are  its 
proceediiigs  subject  to  the  scrutiny  of  those  nar- 
row uiles,  which  the  caution  or  jealousy  of  the 
courts  at  Westminster,  long  applied  to  the  courts 
of  that  denomination;  but  are  entitled  to  as 
Jiberal  intendments,  and  presumptions,  in  favour 
of  their  re^i^ularity,  as  those  of  any  supreme  court. 
Turner,  AdmW  of  Stanly  v.  The  Bank  of  North 
America^  4  Dall.  8 ;  1  Cond.  Rep.  205. 

357.  A  circuit  court  is  of  limited  jun8diotio% 
and  has  cognizance,  not  of  cases  generally,  bat 
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only  of  a  few  specially  qircumstanoed  >  amount* 
log  to  a  small  portion  of  the  cases  which  an 
unliaiited  jurisdiction  would  embrace;  aud  the 
fair  presuinption  is  not,  as  with  regard  to  a  court 
of  general  jurisdiction,  that  a  cause  is  within  its 
jurisdiction,  unless  tne  contrary  appears;  bat 
rather  that  a  cause  is,  ^without  its  jurisdiction, 
unless  the  contrary  appears.  This  renders  it 
necessary,  inasmuch  as  the  proceedings  of  no 
court  can  be  deemed  valid  further  than  its  juris- 
diction appears  or  can  be  presumed,  ta^et  forth 
upon  the  record  of  a  oircuit  court  the  facts  or 
circumstances  which  give  jurisdiction,  either 
expressly,  or  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment.    Itid, 

.858.  A  cause  may  be  transferred  by  an  act  of 
congress  from  one  inferior  tribunal  to  another. 
Stttart  V.  Lairdy  1  Cninch,  fl99;  l  Cond.  Rep.  816. 

359.  The  justices  of  the  supreme  court  having 
by  practice  and  acquiescence  under  it|  for  a  pe- 
rioa  of  several  years^  commenoing  with  the  or- 
^nization  of  the  judicial  system,  sat  as  circuit 
judges,' this  practical  exposition. of  the  constitu- 
tion is  too  strong  to  be  shaken  or  controlled. 
Ibid. 

360.  The  jurisdiction  of  the  circuit -court  of 
the  United  States  extends  to  a  case  between 
citizens  of  Kentucky,  claiming  lands  exceeding 
the  value  of  ^ye  hundred  dollars,  under  different 
grants,  the  one  issued  by  the  state  of  Kentucky, 
and  the  other  by  the  state  of  Virginia,  upon 
warrants  issued  by  Virginia,  and  locations  found- 
ed thereon  prior  to  the  separation  of  Kentucky 
from  Virginia.  It  is  the  grant  which  passes  the 
legal  title  to  the .  land ;  and  if  the  controverey  is 
founded  upon  the  conflicting  grants  of  different 
states,  the  judicial  power  of  the  courts  of  the 
United  States  extends  to  the  €ase,  whatever  may 
have  been  the  equitable  title  of  the  parties  prior 
to  the  grant.  Colion  et  d.Y.Lewisj  2  Wheat. 
377 ;  4  Cond.  Rep.  168. 

361.  The  United  States,  proceeding  accordinff 
to  the  provisions  of  the  act  of  congress,  passed 
the  15th  of  May,  1820,  entitled  "an  act  for  the 
better  organization  of  the  treasury  department," 
issued  a  warrant  to  the  marshal  of  the  District 
of  Columbia,,  for  a  balance  alleged  to  be  due  by 
Joseph  Nourse,  Jate  register  of  the  treasury,  and 
the  property  of  Mr.  Nourse  was  attached  for  the 
aJleged  balance.  On  the  application  of  Mr. 
Nourse,  the  district  judge  of  the  District  of  Co- 
lumbia issued  an  injunction  to  stay  the  proceed- 
ings, and  after  reference  of  the  accounts  to  au- 
ditors appointed  by  him,  and  a  report  by  themy 
stating  a  oalanee  ol'  eleven  thousand  eight  bun* 
dred  and  thirteen  dollars  and  fifty-nine  centsj  to 
be  due  by  the  United  States  to  Mr.  Nourse,  the 
district  judge  made  a  decree  that  the  injunction 
should  be  pecpetual.  The  United  States  appealed 
to  the  pireuit  court,  and  the  decree  for  a  per- 
petual injunction  was  affirmed  by  that  court. 
The  United  States  appealed  to  the  supreme  court ; 
and  on  a  motion  to  dismiss  the  appeal  it  was 
held,  that  no  appeal  is  eiven  b^  the  act  of  con- 
gress from  a  decree  of  the  district  judge,  in  such 
a  case,  to  the  circuit  court.  The  United  States  ▼. 
Nourse,  6  Peters,  470. 

362.  The  special  jurisdiction  created  by  the 
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act  of  oongrets,  must  be  ftrictly  exereised  within 
its  provisions.  A  particular  mode  is  pointed  out 
hf  which  an  appeal  from  the  decision  of  the 
district  judge  may  be  taken  by  the  person  against 
whom  proceedings  hare  issued  ]  consequently,  it 
can  be  taken  in  no  other  way ;  no  provision  is 
made  for  an  appeal  by  the  government;  of 
course,  none  was  mtended  to  be  given  to  it.  Ihid. 

363.  It  appears  that  no  provision  is  made  in 
the  general  act  organizing  the  courts  of  the 
Unhed  States,  to  authorize  an  appeal  from  the 
judgment  or  decree  of  the  district  court  to  the 
circuit  court,  except  in  cases  of  admirohy  and 
maritime  jurisdiction.  On  the  principle  of  the 
case  of  the  United  States  v.  Goodwin,  the  appeal 
in  this  case  cannot  be  maintained.  If  it  be  a 
case  in  chancery,  no  provision  is  made  in  the 
general  law  to  appeal  such  a  case  from  the  dis- 
trict to  the  cipsuit  court.    Ihid. 

364.  The  district  judge  cannot  sit  in  the  cir- 
cuit court,  in  a  cause  brought  by  writ  of  error 
from  the  district  court,  and  such  a  case  cannot 
be  brought  from  the  circuit  to  the  supreme  court 
upon  a  certificate  of  the  division  or  opinion  of 
the  judges.  United  States  v.  Lancaster j  5  Wheat. 
434 ;  4  Oond.  Rep.  720. 

865.  The  district  judge  may  alone  hold  a  cir- 
cuit court,  although  there  be  no  judge  of  the 
supreme  court  allotted  to  that  circuit.  Pollard 
et  §l,^,Dmght  et  d^  4  Crunch,  4S1;  2  Cond. 
Eep.  157. 

366.  The  circuit  court  has  jurisdiction  in  a  suit 
in  equity  to  stay  proceedings  upon  a  judgment 
at  law  between  the  same  parties,  although  the 
flubpoBna,  &c.,  be  served  upon  the  defendant  out 
of  the  district  in  which  the  court  sits.  Logan  v. 
Patrick,  5  Cmnch,  268;  2  Cond.  Rep.  259. 

367.  A  writ  of  error  does  not  lie  to  remove  a 
civil  cause  from  the  circuit  to  the  supreme  court, 
which  has  been  carried  to  the  circuit  from  the 
district  court.  United  States  v.  Goodimn,  7  Cranch, 
108 ;  2  Cond.  Rep.  434. 

368.  There  is  no  act  of  congress  which  au- 
thorizes a  circuit  court  to  issue  a  compulsory 
process  to  the  district  court,  for  the  removal  of 
ft  cause  from  that  jurisdiction,  before  a  final 
judgment  or  decree  is  pronounced.  If  a  certio- 
rari should  issue  in  such  case,  the  district  court 
mav  and  ought  to  refuse  obedience  to  the  writ, 
ana  after  the  cause  is  thus  removed,  either  party 
may  move  for  a  procedendo,  or  pursue  the  cause 
in  the  district  court,  as  if  it  had  not  been  re- 
moved. Patterson  v.  The  United  Statesj  2  Wheat. 
S2I ;  4  Cond.  Rep.  98. 

869.  But  if,  instead  of  taking  advantage  of 
this  irregularity,  the  defendant  enters  his  appear- 
mnoe  to  the  suit  in  the  circuit  court,  takes  de- 
fence and  pleads  to  issue,  it  is  too  late  after  ver- 
dict to  object  to  the  irregularity.  The  cause 
will  be  considered  as  an  origintfl  one  in  the  cir- 
cuit court,  made  so  by  consent  of  parties,  even 
though  no  declaration,  de  novo,  should  have 
been  filed  in  the  circuit  court.    lind. 

370.  A  district  judge  who  is  on  the  bench  du- 
ring the  trial  of  a  cause  brought  from  the  district 
to  Sie  circuit  court,  and  if  he  did  not  sit  or  take 
part  in  the  cause,  was  absent  in  the  meaning  of 


the  act  of  congreas.    Btnt^iam  v.  Cdbat^  8  DbO. 
19;  t  Cond.  Rep.  13. 

371.  The  circuit  courts  of  the  United  Statei 
have  jurisdiction  of  a  robbery  committed  oo  the 
high  seas,  under  the  eighth  section  of  the  set  of 
April  30th,  1790,  cb.  36,  although  such  robbery 
would  not,  if  committed  on  land,  be  punished 
with  death.  United  States  v.  Palmtr  etel^l 
Wheat.  610;  5  Cond.  Rep.  352. 

372.  On  an  indictment  for  murder  foonded  cm 
the  eighth  section  of  the  act  of  congress  of  April 
30th,  1790,  ch.  36,  the  death  as  weU  ss  the 
mortal  stroke  roust  haj^ien  on  the  high  seai. 
The  federal  courts  have  no  cognizance  of  the 
case,  where  the  mortal  stroke  was  given  on  the 
high  seas  and  the  death  took  place  on  shoie. 
United  Slates  v.  M^Gill,  4  Dall.  526. 

873.  Notwithstanding  the  reatrictive  dson 
contained  in  the  eleventh  section  of  the  judi- 
ciary act  of  September  24th,  1789,  ch.  20,  the 
circuit  court  has  jurisdiction  of  a  suit  in  equity, 
brought  by  a  judgment  creditor  acainst  kst 
debtor  and  others,  they  being  citizens  of  differeet 
states,  to  set  aside  conveyances  made  in  fnad 
of  creditors ;  although  the  ^und  of  the  jodg- 
ment  was  a  negotiable  chose  in  action,  on  wAich, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  SmM  et  ol., 
2  Mason,  252. 

374.  Where  a  judgment  has  been  rendered  in 
a  state  court  in  a  suit  between  cittzens  of  diffe- 
rent states,  and  the  judgment  has  been  since  a»- 
si^ed  to  a  citizen  of  the  same  state  with  the 
original  plaintiff,  the  circuit  court  has  jurisdic- 
tion of  a  suit  in  equity  brought  by  the  assignee; 
although  the  ground  of  the  original  sail  oo  whidi 
judgment  was  rendered,  was  a  negotiable  eboes 
in  action,  of  which  the  circuit  coart  could  net 
have  helu  jurisdiction  under  the  restrictive  eban 
contained  in  the  eleventh  section  of  the  jodi- 
ciary  act  of  September  24th,  1789,  ch.  tt- 
Dexter  v.  Smith  et  at,,  2  Mason,  303. 

375.  The  circuit  court  of  the  Uniieil  Slates 
has  jurisdiction  in  a  case  between  citizetis  d 
difiereiit  states^  to  sustain  a  petition  for  oartitioBj 
according  to  tne  statutes  of  the  state  for  parti- 
tion of  lands  among  tenants  in  common.  Ez 
parte  Biddle  et  at.,  2  Mason,  472. 

376.  Parties  entitled  to  sue  in  the  courts  of 
the  United  States,  are,  in  geneial,  entitled  la 
pursue  in  such  courts  all  the  remedies  for  the 
vindication  of  their  rights,  which  the  local  la«s 
of  the  state  authorize  to  be  pursued  in  its  own 
courts.    Ibid, 

377.  The  circuit  courts  of  the  United  Slates 
are  not  inferior  courts  in  the  technical  aenae  of 
the  books ;  but  are  so  only  as  subonlitiate  to  the 
supreme  court.  But  their  jurisdiction  is  apec-ai 
and  limi ted .  Livingston  etm.r.  Van  Ingen  at  ai, 
1  Paine,  45. 

378.  If  jurisdiction  of  ''cases,  arising  mAs 
laws  of  the  United  States,"  be  not  conferred  tsL 
the  circuit  courts^  by  an  act  of  congress^  they 
cannot  take  co^izance  of  them.  And  wheee 
congress  has  given  an  action  at  law,  in  Ibe  cih 
cuit  court,  in  certain  cases,  they  do  not  there^ 
acquire  jurisdiction  so  as  to  entertaini  Id  ihoss 
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oaaefl|  a  bill  in  ecjoity  not  relating  to  an  action 
at  law.  Bat  query,  Whether,  if  it  uould  becomo 
necoflflaiy  in  an  action  at  law,  in  the  circuit 
courts,  to  appeal  to  their  equity  side  in  aid  or 
defence  of  such  action,  those  courts  would  have 
the  necessary  equity  powers.    Ibid. 

379.  The  circuit  courts  have  no  supervising 
power  or  control  over  the  district  courts,  other 
than  is  given  by  the  laws  of  the  United  States, 
which  is  to  cooapel  a  rendition  of  a  judgment  or 
decree,  and  to  re-examine  it  on  error  or  appeal. 
Smilk  V.  Jackgatij  1  Paine's  C.  C.  R.  453. 

380.  The  property  taken  into  custody  in  ad- 
miralty proceedings,  does  not  follow  the  cause 
upon  appeal  into  the  superior  court :  it  still  re* 
mains  in  the  custody  of  tne  officers  of  the  court 
in  which  it  is  libelled ;  and  that  court,  notwith- 
standing  the  appeal,  is  bound  to  take  care  of  it, 
and  may  order  its  sale,  /eanmgs  v.  Corsoa,  4 
Cimnch^  2 :  2  Cond.  Rep.  2. 

381.  After  an  appeal  from  a  district  court  to 
a  circuit  court,  the  former  can  make  no  order 
respecting  the  property;  whether  it  has  been 
•old  and  the  proceeds  ^id  into  court,  or  whelher 
it  remains  specifically  in  the  hands  of  the  mar- 
shal. TU  CoUeaor,  6  Wheat.  194:  5  Cond. 
Rep.  62. 

382.  The  cirouit  court  has  iurisdiction  on  a  bill 
in  equity,  filed  bv  the  Unitecl  States  against  the 
debtor  ot  their  debtor,  they  claiming  a  priority 
under  the  sixty-fifth  section  of  the  act  of  the  2d 
of  March,  1799,  ch.  28;  notwithsunnding  the 
local  law  of  the  state,  where  the  suit  is  brousht, 
allows  a  creditor  to  proceed  against  the  debtor 
of  his  debtor  by  a  peculiar  process  at  law. 
United  Staies  v.  H^wlmd  it  d.,  4  Wheat.  108 ;  4 
Cond.  Rpp.  404. 

383.  The  cirouit  courts  of  the  Union  have 
chancery  jurisdiction  in. every  state;  they  have 
the  same  chancerv  powers,  and  the  same  rules 
of  decision  in  all  the  states.    Und. 

384.  In  the  district  court  of  the  southern  dis- 
trict of  New  York,  under  a  proceeding  upon  the 
duty  laws,  a  judgment  was  given  against  the 
defendant,  who  prosecuted  a  writ  of  error  to  the 
circuit  court,  where  the  judgment  of  the  district 
court  was  affirmed.  No  writ  of  error  could 
issue  to  the  supreme  court.  Sarchett  v.  The 
United  Stales,  12  Peters. 

385.  The  cirouit  court  has  jurisdiction  of  a 
suit  brought  by  the  endorsee  of  a  promissory 
note,  who  is  a  citizen  of  one  state,  against  the 
endorser,  who  is  a  citizen  of  a  diBerent  state, 
"inrhether  a  suit  could  be  brought  in  that  court 
'bjr  the  endorsee  against  the  maker,  or  not. 
Young  V.  Bryan,  6  Wheat.  146;  5  Cond.  Rep.  49. 

386.  In  order  to  maintain  a  suit  in  the  circuit 
eoort,  the  jurisdiction  must  appear  on  the  record; 
^8,  if  the  suit  is  between  citizens  of  different 
states,  the  citizenship  of  the  respective  parties 
jrnust  be  set  forth.  StdUvan  v.  The  Fulton  Steam' 
Mm^mU  Company,  6  Wheat.  450;  6  Cond.  Rep. 

135. 

387.  An  endorsee  of  a  promissory  note,  who 
jreaides  in  a  difierent  state,  may  sue  in  the  cir- 
4?iiit  court  his  immediate  endorser,  residing  in 
xMxe  state  in  which  the  suit  is  brought,  although 
dsat  endorser  be  a  resident  of  the  same  state 


with  the  maker  of  the  note.   MoUan  v.  Torranee, 
9  Wheat.  537:  5  Cond.  Rep.  666. 

888.  But  where  the  suit  is  brought  against  a 
remote  endorser,  and  the  plaintiff,  in  his  decla- 
ration, traces  his  title  through  an  intermediate 
endorser,  he  must  show  that  this  intermediate 
endorser  could  have  sustained  his  action  in  the 
circuit  court.    Ibid. 

389.  A  ploa,  as  entered  to  the  jurisdiction  of 
the  cirouit  court,  must  show  that  the  parlies 
were  citizens  of  the  same  state,  at  the  time  the 
action  was  brought,  and  not  merely  at  the  time 
of  the  plea  pleaded.  By  the  supreme  court : — 
The  jurisdiction  depends  upon  the  state  of  things 
at  the  time  of  the  action  brought ;  and  after  it  is 
once  vested,  it  cannot  be  ousted  by  a  subsequent 
change  of  residence  of  either  of  the  parties.  Jbid. 

390.  Where  the  principal  is  confined  in  jail 
under  the  mesne  civil  process  of  a  state  court, 
the  circuit  court  has  no  authority  to  issue  a 
habeas  corpus  for  the  purpose  of  bringing  him 
in  to  be  surrendered  in  discharge  of  his  bail. 
United  Stales  v.  French,  1  Gallis,  20. 

391.  Nor  will  the  court,  merely  on  account  ot 
such  impediment,  discharge  the  bail,  who  have 
become  bound  for  the  apjpearance  of  the  part^ 
to  answer  to  a  criminal  information;  but  in  their 
discretion,  the  court  will  respite  the  recogni- 
sance.   Ibid, 

392.  The  circuit  courts  have  jurisdiction  of 
matters  arising  under  the  bankrupt  law  of  the 
United  States^  as  the^  have  of  any  other  subject, 
where  the  constitution  and  laws  of  the  United 
States  give  them  jurisdiction.  Lueas  v.  Morris, 
1  P^e,  396. 

393.  The  circuit  courts  are  not  deprived  of 
their  jurisdiction  when  it  arises  from  the  citizen- 
ship or  alienage  of  parties,  by  the  joining  of  a 
mere  nominal  party,  who  does  not  possess  the 
requisite  character.  tFard  v.  Arredondo,  1  Paine, 
410. 

394.  In  an  action  of  covenant,  upon  an  agree- 
ment, under  seal,  containing  a  penalty  amount- 
ing  to  less  than  five  hundred  dollars,  the  circuit 
court  has  jurisdiction,  the  action  being  for  da- 
mages  exceeding  ^ye  hundred  dollars,  as  laid 
in  the  declamtion.  Martin  v.  Taylor,  1  Wash. 
C.  C.  R.  1. 

895.  The  agreement  of  a  state  court  to  con- 
sider a  petition  for  the  removal  of  a  cause  to  the 
cirouit  court,  as  filed  of  a  term  preceding  that  at 
which  it  was  actually  filed,  will  not  give  the 
cirouit  court  jurisdiction  of  the  cause.  Gibsork 
V.  Johnson,  1  Peters'  C.  C.  R.  44. 

396.  A  general  assignee  of  the  effects  of  aa 
insolvent  debtor  cannot  sue  in  the  federal  courts, 
under  the  eleventh  section  of  the  judiciary  act 
of  1798,  ch.  20,  if  his  assignor  could  not  have 
sued  in  those  courts.  Sere  v.  Pilot,  6  Cranoh| 
332 ;  2  Cond.  Rep.  389. 

397.  The  power  of  the  cirouit  courts  of  the 
United  States  to  issue  a  writ  of  mandamus^  is 
confined  exclusively  to  cases  in  which  it  may  be 
necessary  to  exercise  jurisdiction  in  cases  vested 
in  them.  M^Intire  v.  Wood,  7  Cranch,  504 ;  2 
Cond.  Rep.  588. 

398.  The  circuit  courts  of  the  United  States 
have  jurisdiction  in  writs  of  rjght,  wjhere  the 
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{>roperty  demanded  exceeds  five  hundred  dol- 
ars  in  value ;  and  if  upon  a  trial  the  demandant 
recovers  lesa,  he  is  not  to  be  allowed  his  costs ; 
and  in  the  aiscretion  of  the  court  may  be  ad- 
judged to  pay  costs.  Green  v.  Liter,  8  Cranch, 
229 ;  3  Cond.  Rep.  97. 

399.  Under  the  clause  of  the  constitution,  de- 
claring that  the  judicial  power  shall  extend  to 
controversies  between  citizens  of  the  same  st^te 
clairaing^  lands  under  grants  of  different  slates, 
a  case  is  included  where  one  party  claimed  lana 
under  a  grant  from  the  state  of  New  Hampishife. 
and  the  other  under  a  grant  from  the  state  ot 
Vermont ;  although  at  the  time  of  the  first  jntint 
Vermont  was  part  of  New  Hampshire.  Toufn 
ofPawlet  V.  ClarkCj  9  Cranch,  292;  3  Cond.  Rep, 
408. 

400.  Under  the  judiciary  act  of  1798^  ch.  ^0, 
sec.  11,  giving  jurisdiction  to  the  circuit  court, 
where  an  alien  is  a  party,  or  the  suit  is  between 
a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  if  the  suit  be 
joint,  each  distinct  interest  snould  be  repre- 
sented by  persons,  all  of  whom  are  entitlea  to 
sue,  or  may  be  sued,  in  the  federal  courts.  That 
is,  where  the  interest  is  joint,  each  of  the  per- 
sons concerned  in  the  interest  must  be  compe- 
tent to  sue  or  be  sued,  in  those  courts.  Straw- 
hridge  v.  Curtiss,  3  Cranch,  267 ;  1  Cond.  Rep. 
523.  Corporation  of  New  Orleans  v.  Winter,  1 
Wheat.  91 ;  3  Cond.  Rep.  499. 

401.  The  residence  of  a  party  in  another  dis- 
trict of  a  state  than  that  in  which  the  suit  is 
brought  in  a  court  of  the  United  States,  does  not 
exempt  him  from  the  jurisdiction  of  the  court. 
The  division  of  a  state  into  t\ro  or  more  districts, 
cannot  affect  the  jurisdiction  of  the  court  on  ac- 
count of  citizenship.  If  a  party  is  found  in  the 
district  in  which  he  is  sued,  the  case  is  oil t  of 
the  prohibition  of  the  judiciary  act,  which  de- 
(ilares  that  "  no  civil  suit  shall  be  brought  in  the 
courts  of  the  United  States,  against  a  defendant, 
!)y  any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he 
s^hall  be  found  at  the  time  of  serving  the  writ." 
M^Micken  v.  Webb  et  d.,  11  Peters*  Rep.  25. 

402.  The  rule  was  established  by  the  supreme 
I'ourt  in  the  cas^  of  Young  v.  Bryan,  6  Wheat. 
146,  that  the  circuit  court  of  the  United  States 
has  jurisdiction  of  a  suit  brought  by  the  endorsee 
of  a  promissory  note,  who  was  a  citizen  of  one 
state,  against  tne  endorser,  who  was  a  citizen  of 
a  different  state,  whether  a  suit  could  be  brought 
ill  that  court  by  the  endorsee  against  the  maker, 
or  not.    Evans  v.  Gee^  11  Peters*  Rep.  80. 

403.  A  judgment  at  law,  in  the  circuit  court 
of  Ihe  United  States,  of  Kentucky,  is  not  conclu- 
sive on  the  circuit  court  of  the  United  Slates, 
sitting  in  equity^  as  the  same  would  not  be  con- 
clusive on  the  circuit  court  of  Kentucky ;  as  the 
principles  and  rules  of  a  court  of  equity  differ 
i'^m  those  which  prevail  in  a  court  of  law. 
Br^jant  v.  Hunter  et  ci.j  3  Wash.  C.  C.  R.  48. 

404.  The  laws  of  the  several  states,  constitu- 
tionally passed  since  1789,  are  binding  on  the 
circuit  courts  of  the  United  States,  held  within 

he  state  in  which  the  same  prevail.    Aliter,  as 
-)  rales  of  practice.    Every  court  possesses  the 


power  of  making  its  own  rules  of  practroe,  on- 
Jess  forbidden  bylaw;  and  the  17m  section  of 
the  judiciary  law,  vesti^  expresslv,  this  power  in 
the  courts  6f  the  United  States.  Goldeh  v.  Prince^ 
3  Wish.  C.  C.  R.  3 Id. 

405.  Where  the  record  of  a  judgment  in  the 
clrcilit  court  has  been  sent  to  the  supreme coort, 
&nd  an  appearance  entered  there  by  the  defend* 
ant  in  error,  and  a  de^cfsion  by  the  supreme  court 
reversing  the  judgment,  and  remanding  the  cause 
for  a  new  trial,  the  defendant  in  error  cannot  ob- 
ject that  the  judgment  in  this  cause  is  in  force, 
and  unreversed,  upon  the  ground  that  no  ii-ritof 
error  had  been  sued  out.  Evans  v.  Eatm,  3 
Wash.  C-  C.  R.  443. 

40G.  The  petitioner  Was  ajrested  by  the  mar- 
shal of  the  district  of  Pennsylvania,  under  an 
aftstchment  frdm  the  circuh  court  of  ISiode 
Island,  for  a  contempt,  in  not  appeariiis  in  that 
court,  after  a  monition  served  upon  him  in  the 
stale  of  Pennsylvania,  to  answer  in  a  prize  canse, 
as  to  a  certain  bale  ot  goods  condemned  to  the 
captors,  and  which  had  come  into  the  possession 
of  Peter  Grahanl,  the  relator :  Held,  that  the 
circuit  and  district  courts  of  the  United  Stares 
cannot,  either  in  'suits  at  common  law  or  eqnity, 
send  their  jprocess  into  another  district,  except 
wheire  sipecially  authorized  so  to  do,  by  some  act 
of  congress.  •  Ex  parte  Peter  Graham,  3  Wash. 
C.  C.  R.  456. 

407.  A  libel  was  filed  to  carry  into  execution 
a  sentence  of  the  circiiit  court  of  Ittiode  Islar4 
against  Graham,  a  resident  citizen  of  Pennsyl- 
vania, for  the  Value  of  a  box  of  merchandise, 
condemned  by  that  court,  and  which  wascbar^l 
to  have  come  into  his  hands  after  condemn&iion. 
Plea,  that  the  defendant  had  not  been  served 
with  process  in  the  district  of  Rhode  Island,  and 
was  not  a  party  to  the  proceedings  in  that  oonru 
By  the  court : — The  circuit  court  of  Rhode  Island 
had  no  jurisdiction  against  Graham  in  personam, 
as  he  was  a  citizen  of  Pennsylvania,  and  wasooi 
served  with  process  in  that  state.  The  decree 
of  that  court  is  conclusive  against  the  merchan- 
dise ,'  and  upon  a  proper  application  to  this  cocrt 
the  court  would  not  hesitate  to  give  it  effect 
a^inst  the  appellee,  in  respect  to  the  merchan- 
dise;  if  it  should  appear  that  he  had,  or  has, 
possession  of  them  or  their  proceeds.  As  to  the 
thing,  Graham  and  all  others  claiming  it  on  the 
ground  of  property  or  possession,  were  parties  to 
tnat  suit,  and  were  represented  by  it  in  ikai 
court,  although  they  were  not  served  with  pro- 
cess, or  had  not  heard  of  the  proceedings.  WiH- 
son  V.  Graham,  4  Wash.  C.  C.  R.  53. 

408.  The  circuit  court  of  the  United  States 
has  not  jurisdiction  of  a  cause  in  which  a  state 
is  a  party;  and  if  a  state  be  a  party,  and  the 
cause  be  removed  from  the  state  court  to  the 
circuit  court,  the  latter  court  will  remand  i% 
even  after  it  has  been  docketed.  Den  ex  ^Un. 
of  the  state  of  New  Jersey  v.  Bdbcock,  4  Wash.  C 
C.  R.  344. 

409.  A  bill  in  eqnity  to  enjoin  a  judgment^  L«s 
in  the  circuit  court  where  the  judgment  is  gives, 
although  the  original  plaintiff  re^des  in^  and  ist 
citizen  of,  another  state.  Such  a  bill  is  notaa 
original  suit,  within  the  sense  of  the  lllh  aectioB 
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of  the  judiciary  act  of  1789,  ch.  20.  Dimlap  y. 
Sutson^  4  Mason's  C.  C.  R.  349. 

410.  It  is  not  necessary  that  a  citizen,  re- 
moving from  a  territory  of  tb^  United  States  or 
a  slate,  into  another  state^  should  acquire  all  the 
rights  of  a  citizen  of  the  state  into  which  he  re- 
moves, by  the  laws  of  such  ?tate.  It  is  sufficient 
if  he  acquire  a  domicil  there.  Yet  the  declara- 
tion must  aver  that  he  is  a  citizen  of  the  state : 
DOt  sui£cient  that  it  should  aver  that  he  is  a  re- 
sident. CcUlct  V.  The  Pacific  Insurance  Co.j  1 
Patne's  C.  C.  R.  599. 

4il.  If  one  make  such  a  removal,  whh  the 
avowed  object  of  acouirin^  a  right  to  sMe  in  the 
circuit  court,  but  with  the  intention  of  a  perma- 
nent residence,  and  not  to  return,  it  is  not  a  fraud 
upon  the  law.    Ibid. 

412.  Where  a  corporation  issued  in  the  circuit 
court,  it  is  prima  facie  evidence  to  support  the 
averment  of  citizeqship,  that  it  is  incorporated 
by  a  Jaw  of  the  state  in  which  the  action  is 
brought,  and  transacts  its  business  within  it. 
Ibid. 

4 13.  An  action  on  a  policy  of  insurance  may 
be  brought  in  the  name  of  tne  principal^  though 
the  agent  only  is  named  in  the  policy,  the  policy 
not  being  under  seal;  and  the  circuit  courts  of 
the  United  States  yvill  entertain  jurisdiction  where 
the  principal  is  a  citizen  of  a  difTerent  state  from 
that  of  the  defendant,  although  the  asent  is  of 
the  same  atate.  Ruan  y.  Gardmr.  1  Wash.  P. 
C.  R.  J45. 

414.  Ay  a  citizen  of  New  York,  being  one  of 
several  tenants  in  common  of  lands  lyjng  in 
Pennsylvania,  of  which  state  the  other  tenants 
in  common  were  citizens,  took  a  conveyance  in 
severalty  from  the  trustees,  also  citizens  of  Penn- 
sylvania, in  whom  the  whole  interest  had  been 
vested,  and  covenanted  in  the  deed  to  institute 
suits  for  the  recovery  of  the  land  so  conveyed  to 
him,  and  to  reconvev  theni  to  the  trustees,  on 
their  repaying  him  nis  expenses,  &c.    By  the 
coun :  —  This  deed  was  not  cpluurable  to  vest 
juris<.riction  In  the  United  States  courts,  but  valid ; 
and  A  might/  upon  this  title,  sue  in  the  circuit 
courf .     BrowrCz  Lessee  v.  Browne  1  "Wash.  C.  C. 
fi.  429. 

415.  Where  a  writ,  at  the  suit  of  a  citizen  of 
Kentucky,  was'  issued  from  the  circuit  court  in 
Pennsylvania  against  J.,  a  citizen  of  New  Or- 
Jean.^  and  C,  citizen  of  Pennsylvania,  upon 
which  the  latter  was  taken,  and  non  est  return- 
ed as  to  the  oth^er  defendant,  the  defendant  who 
has  beea  arrested  cannot  avail  himself  of  the 
fact,  that  as,  between  the  plainti^  and  the  co- 
defendant,  the  court  would  not  entertain  juris- 
diction of  the  cause,  but  the  suit  may  go  on 
against  him  who  has  been  served  with  process, 
ander  the  laws  and  practice  of  Pennsylvania. 
Craig  V.  Cutnmins,  2  Wash.  C.  C.  fi.  505. 

4 16.  The  district  court  has  alone  original  ju- 
isdiction  In  admiralty  cases.  The  circuit  court 
las,  in  such  cases,  no  original,  but  only  appellate 
arifHlic^ion.  Janson  v.  The  Vrow  ma^ialenaj 
fee's  D.  C  R.  11. 

417.  If  the  subject  matter  of  the  suit  be  such 
3  that  t'he  circuit  court  ipay  entertain  jurisdiction 
r  I't  the  privilege  which  a  party  has,  of  not 
'      41* 


being  served  with  process  out  of  the 'district  in 
which  he  resides,  or  of  not  being  compelled  by 
si^ch  service,  to  appear  in  any  other  aistrict.  is 
merely  personal,  unconnected  with  the  jurisdic- 
tion of  the  court,  and  may  be  waived  by  an  ap- 
pearance. Harrison  et  oi.  y.  Rowan  et  oi.,  1  Pe- 
ter's C.  C.  R.  489. 

418.  The  clause  in  th^  patent  law  authorizing 
suits  in  the  circuit  courts,  stands  on  the  principle 
that  they  are  cases  arising  under  a  law  of  th») 
United  States.  Oshom  el  o/.  y.  Bank  U.  S.,  9 
Wheat.  738;  5  Cond.  Rejp.  741. 

419.  The  statement  of  facts  made  by  the  cir- 
cuit court  in  equity  or  admiralty  cases,  and  re> 
moved  with  the  record,  is  conclusive  upon  the 
supreme  court  under  the  act  of  congress.  [This 
provision  of  the  act  of  congress  has  been  re- 
pealed. £]).]  Wiscart  v.Dauchy,  3  Dall.  321 ;  1 
Cond.  Rep.  144. 

420.  The  supreme  court  has  a  legal  discretion 
under  the  3d  section  of  the  act  of  congress  oi 
March  l^d}  1793,  ch.  167,  to  direct  a  special  ses- 
sion of  the  circuit  court,  to  be  holden  at  any  con- 
venient place  in  the  district,  nearer  to  where  the 
offences  are  said  to  have  been  committed,  than 
the  place  appointed  by  law  for  the  ordinary 
session ;  and  they  may  direct  such  special  ses- 
sions to  be  held  in  the  county  where  the  offence 
is  alleged  to  have  been  committed,  if  such  ap- 
pointment is  otherwise  eligible.  United  States  v 
jPennsylvania  Insurgents^  3  Dall.  513. 

421.  The  circuit  court  cannot  rehear  a  cause, 
or  admit  a  claim,  or  grant  an  appeal  at  a  term 
subsequent  to  that  at  which  the  cause  was  finally 
decided.     The  Avery^  2  Gallis.  C.  C.  R.  386. 

422.  The  circuit  court  has  no  supervising 
power  over  the  district  courts,  other  than  is^iven 
oy  the  Java's  of  the  United  States,  which  is  to 
compel  a  rendition  of  a  judgment  or  decree,  or 
to  re-examine  it  on  error  or  appeal.  The  circuit 
courts  have  no  power  to  issue  writs  of  mandamus 
after  the  practice  of  the  king's  bench,  but  only 
.where  they  are  necessary  for  the  exercise  of  their 
jurisdiction.  Smith  v.  Jackson,  1  Paine^s  C.  C.  R. 
453: 

423.  Where  the  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel  it ; 
but  a  mandamus  will  not  lie  to  a  district  court 
to  conopel  it  to  expunge  amendments,  improperly 
made  in  the  record  returned  to  the  circuit  court 
on  a  writ  of  error.    Jbid. 

424.  It  is  necessary  to  set  forth  in  the  record 
the  citizenship  or  alienage  of  the  respective  par- 
ties, to  bring  the  case  within  the  jurisdiction  of 
the  circuit  court.  Bingham  y.  Cabot^  3  Dall.  382; 
1  Cond.  Rep.  170.  ' 

425.  A  division  of  the  judges  of  the  circuit 
pourt  on  a  motion  for  a  new  trial,  is  not  such  a 
division  of  opinion  as  is  to  be  certified  to  the  su- 
preme c-ourt  for  its  decision.  United  States  v. 
Daniel,  6  Wheat.  542 ;  5  Cond.  Rep.  170. 

42i6.  The  district  judge  cannot  sit  in  the  cir- 
cuit court  in  a  case  brought  by  writ  of  error  from 
the  district  court;  and  such  a  case  cannot  be 
brought  from  the  circuit  to  the  supreme  court 
upon  a  certificate  of  the  division  of  opinion  of 
the  judges.  United  States  v.  Lancastetj  5  Wheat. 
534;  4  Cond.  Rep.  728. 
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427.  In  actions  for  torts,  there  cmn  be  no  rule 
to  determine  the  jurisdiction  of  the  circuit  court, 
limited  to  cases  of  a  certain  amount,  but  the 
eum  laid  in  the  declaration.  Hii/Mcamp  v.  Tetd, 
2  Dall.  358. 

428.  The  circuit  courts  hare  no  original  juris- 
<liction  in  suits  for  penalties  and  forfeitures  aris- 
ing under  the  laws  of  the  United  States ;  but  the 
district  court  has  exclusive  jurisdiction.  Ketland 
V.  The  Cassius.  2  Dall.  365. 

429.  An  information  against  a  ressel,  on  the 
ground  of  illegal  outfit,  will  not  lie  in  the  circuit 
court.     Ibid, 

430.  A  circuit  court  of  the  United  States  can- 
not enjoin  proceedings  in  a  state  court.  Diggs  et 
aL  T.  iVoUott,  4  Cranch,  179 :  2  Cond.  Rep.  75. 

431.  The  circuit  court  or  the  United  States 
have  no  power  to  set  aside  their  decrees  in 
equity,  on  motion,  after  the  term  at  which  they 
are  rendered.  Cameron  v.  M^Roberts,  3  Wheat. 
591 ;  4  Cond.  Rep.  344. 

432.  It  is  not  necessary  to  aver  on  the  record 
that  the  defendant  was  an  inhabitant  of  the  dis- 
trict where  the  suit  is  brought,  or  found  therein 
at  the  time  of  suing  the  writ.  The  exemption 
from  arrest  in  a  district  in  which  defendant  was 
not  an  inhabitant,  or  in  which  he  was  not  found 
at  the  time  of  suing  process,  is  a  privilege  of  the 
defendant,  which  he  may  waive  by  a  voluntary 
appearance.  Grade  et  a.  v.  Pdmer  et  eH.^  8 
Wheat.  699;  5  Cond.  Rep.  561. 

433.  The  circuit  courts  of  the  United  States 
have  jurisdiction  of  a  bill  in  equity  filed  by  the 
Bank  of  the  United  States,  for  the  purpose  of 
protecting  the  bank  in  the  exercise  of  its  fran- 
chises, w*hich  are  threatened  with  invasion  and 
destruction  under  an  unconstitutional  state  law  : 
and  as  the  state  itself  cannot  be  made  a  defend- 
ant, it  may  be  maintained  against  the  oflfcers 
and  agents  of  the  state  who  are  appointed  to 
execute  such  laws.  Oahom  v.  The  Bank  q/*  the 
United  Statee,  9  Wheat.  738 ;  5  Cond.  Rep.  741. 

434.  The  circuit  courts  of  the  Unitea  States 
heve  jurisdiction  of  suits  brought  by  the  Bank 
of  the  United  States  against  a  bink  incorporated 
by  a  statute  of  a  state,  and  of  which  the  state  is 
itself  a  stockholder,  together  with  private  indi- 
viduals who  are  citizens  of  the  same  state  with 
some  of  the  stockholders  of  the  Bank  of  the 
United  States.  Bank  of  the  United  States  v. 
Planters^  Bank  of  Georgia,  9  Wheat.  904 ;  5  Cond. 
Rep.  794. 

435.  The  circuit  courts  of  the  United  States 
have  jurisdiction  under  the  constitution,  the  acts 
of  April  10th,  1810,  ch.  2,  sec.  29,  and  of  March 
3(1,  1815.  ch.  782,  sec.  4,  of  suits  brought  in  the 
name  ot  the  postmaster-general  of  the  United 
States,  on  bonds  given  to  the  poatroaster-general 
by  a  deputy  postmaster,  conaitioned  to  pay  all 
moneys  that  snail  come  to  his  hands  for  postage 
of  whatever  is  by  law  chargeable  with  postage, 
to  the  postmaster-general  of  the  United  States 
for  the  time  being,  deducting  only  the  commis- 
sion and  allowance  made  by  law  for  his  care, 
trouble  and  charges,  in  managing  the  said  office. 
Postnuuter»Generd  et  ol.  v.  Early  et  dl,,  12  Wheat. 
136 ;  6  Cond.  Rep.  480. 

436.  In  an  action  brought  on  a  bank  note,  pay- 


able  to  W.  Pitt  or  bearer  by  the  holder,  a  citizei 
of  one  state,  against  the  citizen  of  another,  tbc 
circuit  court  has  jurisdiction,  without  showing 
that  W.  Pitt  is  a  ticlitioos  person,  or  a  citizen  ol 
a  state  different  from  the  defendant ;  the  prohi* 
bition  contained  in  the  1 1th  sec.  of  the  act  of 
September  24th,  1789,  ch.  20,  not  i^pplying  to 
such  a  case.    Bullard  v.  Bell,  1  Mason.  243. 

437.  The  circuit  court  has  no  jurisdiction  io 
causes  of  admiralty  and  maritime  jurisdiction, 
except  over  the  final  decrees  of  the  district 
court.  If  such  final  decree  be  unappealed  from, 
no  appeal  lies  upon  any  subsequent  prooeedinct 
upon  the  summary  judgment  rendered  on  a  bond 
for  the  appraised  value,  or  upon  an  adrainltf 
stipulation  taken  in  the  cause,  to  enforce  the  de- 
cree. The  proceedings  in  such  cases,  and  the 
awarding  of  execution  are  incidents  exclusiTelf 
belonging  to  the  court  in  possession  of  the  prin- 
cipal cause.  The  HoUen,  1  Maeon's  C.  C.  B. 
431. 

438.  The  circuit  court  haa  no  juriadictkMi  of 
suits  between  citizens  of  diflerent  states,  except- 
ing where  one  of  the  parties  is  a  citizen  of  the 
state  where  the  suit  is  brought.  Shette  v.  I^iiti, 
1  Peter'sC.  C.  R.  431. 

439.  It  has  no  other  jurisdiction  than  tint 
which  is  given  by  some  statute.    Ibid. 

440.  Where  a  citizen  of  New  Hampshire  met 
a  citizen  of  Connecticut  in  the  cinsuit  court  m 
New  Hampshire,  the  jurisdiction  of  the  cooit  is 
not  ousted  per  se  by  the  clause  in  the  eleventk 
section  of  the  judiciary  act  of  September  24, 
1789,  ch.  20,  which  provides  that  no  civil  sait 
shall  be  brought  before  said  court  ^'agaiitft  aa 
inhabitant  of  the  United  States^  by  any  origiDa) 

Erocess,  in  any  other  diatnct  than  that  whereof 
e  is  an  inhabitant,  or  in  which  he  ahall  be  heoi 
at  the  time  of  serving  the  writ."  FUUenf. 
JEtna  Ins,  Co.,  8  Mason's  C.  C.  R.  158. 

441.  This  clause  confers  a  privilege  upon  the 
defendant  of  which  he  may  avail  hiraaelt  at  the 
proper  time,  or  which  he  may  waive  at  his  plea- 
sure ;  and  after  entering  a  general  appeannee  Is 
the  action,  it  is  too  late  to  make  the  objectioB. 
Ibid. 

442.  A  corporation  aggregate,  composed  of 
citizens  of  one  state,  may  sue  a  citizen  of  so- 
other state  in  the  cirooit  court  of  the  United 
States.  Bank  of  the  United  States  v.  Ihtmn  et 
d.,  5  Cranch,  61 ;  2  Cond.  Rep.  189. 

443.  Where  the  jurisdiction  of  the  eomta  of 
the  United  States  depends,  not  oa  the  d»iaeter 
of  the  parties,  but  upon  the  nature  of  the  ease, 
the  circuit  courts  derive  no  jurisdiction  fron  the 
judiciary  act,  except  in  the  case  of  citizesi  of 
the  same  state,  claiming  landa  under  grants  tai 
difieront  states.    Ibid. 

444.  When  the  jurisdiction  of  the  circsitotBrt 
depends  on  the  character  of  the  pnitiee,  and  «ck 
party,  either  plaintiff  or  defendant,  conaislsof  a 
number  of  individuals,  each  one  must  be  coop^ 
tent  to  sue  in  the  courts  of  the  United  Slaseii  or 
jurisdiction  cannot  be  entertained.  Wesi^- 
Arredondo  et  ail.,  1  Paine's  C.  C.  R.  410. 

445.  The  circuit  courts  are  not  deprifedof 
their  jurisdiction,  where  it  arises  from  the  cid> 
zenship  or  alienage  of  partiea,  by  the  joiner  of  & 
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mere  nominml  party,  who  does  not  poiseM  the 
reqauHte  character.    Rii, 

446.  To  de{)riTe  an  American  eitisen  of  the 
right  of  suin^  in  the  oiroutt  eoart,  on  the  groand 
of  his  not  being  a  citizen  of  any  particular  state, 
there  ought  to  be  very  strong  evidenoe  of  his  be« 
ing  a  mere  wanderer  without  a  home.  Rataud 
eial.r.D  Wdf,  1  Faine's  C.  C.  R.  580. 

447.  The  jurisdiction  of  the  courts  of  the  Uni* 
tecl  S^tes  is  limited,  and  the  inferior  courts  can 
•jcercise  it  only  in  cases  in  which  it  is  conferred 
by  an  act  of  congress.  Ex  parte  CtArtrtu  1 
Wash.  C.  C  R.  232. 

448.  In  a  case  removed  by  the  defendant  from 
the  state  court  to  the  circuit  court,  on  the  ground 
that  the  defendant  was  an  alien,  the  damages 
laid  in  the  writ  exceeded  fire  hundred  dollars, 
and  bail  to  a  much  larger  amount  was  giren. 
This  was  held  to  be  sufficient  to  give  the  circuit 
eourt  jurisdiction.  Munns  v.  DuporU^  2  Wash. 
C.  C.  R.  4«3. 

449.  If  the  plaintiff  has  a  right  to  claim  the 
jurisdiction  of  the  circuit  court  under  the  law,  a 
deed  which  is  not  intended  to  give  and  which 
does  not  give  jurisdiction  to  the  court,  cannot  be 
said  to  be  given  in  fraud  of  the  law,  merely  be* 
cause  it  cfcMnges  the  nature  of  the  suit,  which 
the  plaintiff  has  a  right  to  maintain  in  the  courts 
c»f  the  United  States.  Lettee  of  Brown  r,  Ar* 
bwUe,  1  Wash.  C.  C.  R.  484. 

450.  The  judiciary  act  of  1789,  ch.  20,  sec. 
11,  contains  the  following  exceptions:  "Nor 
shall  any  district  or  circuit  court  have  cognizance 
of  any  suit,  to  recover  the  contents  of  any  pro* 
missory  note,  or  other  chose  in  action,  in  nivour 
of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  con- 
tents, if  no  assignment  had  been  made,  except 
in  eases  of  bills  of  exchange.  Held^  that  this 
does  not  apply,  either  directly  or  constructively, 
to  a  conveyance  of  lands  from  a  citizen  of  one 
alate  to  a  citizen  of  another  state.  Brigp  v. 
French,  2  Sumner's  C.  C.  R.  252. 

451.  The  lessor  of  the  plaintiff,  a  resident  in 
New  York,  as  a  member  or  the  Population  Com- 
peuiy,  was  entitled  to  165  out  of  2500  shares  of 
m  large  body  of  lands  in  Pennsylvania;  the  legsl 
title  to  which  was  originally  m  three  trustees^ 
nvho.  before  the  institution  of  this  suit,  conveyect 
the  land,  the  object  of  this  suit,  to  him,  with 
other  tracts,  by  lease  for  six  years,  subject  to  an 
annual  rent,  and  to  a  covenant  by  the  lessor,  to 
brinff  suits  to  recover  the  land,  and  at  the  end 
€»f  the  term,  to  deliver  it  up  to  the  trustees. 
MM,  that  the  title  of  the  lessor  of  the  plaintiff 
iiras  sufficient  to  give  the  circuit  court  }urisdio> 
tioa  of  the  case.  Browne^i  Xssies  r.  Browne,  t 
IfVash.  C.  C.  R.  429. 

452.  The  lessor  of  the  nhiintiff  had  an  equita- 
l>le  estate  in  the  land,  before  the  couTeyance  by 
the  trustee^  and  the  circuit  court  could  have 
oompelled  them  to  comrey  the  legal  estate  to 
laMn ;  in  which  case  he  could  have  maintained  a 
«uit  in  the  circuit  court.  The  conveyance  of 
Cmstees  having  been  voluntary,  does  not  impair 
'  "^  e  jurisdiction,    ibtd. 

453.  At  an  early  period  after  the  organization 
the  federal  courts,  the  rules  of  practice  in 


force  in  the  state  courts,  which  were  similar  to 
the  English  practice,  were  adopted  by  the  judges 
of  the  circuit  courts.  A  subsequent  change  in 
the  practice  of  the  state  courts  will  not  authorize 
a  departure  from  the  rules  so  adopted.  1  Peters' 
C.  C.  R.  1. 

454.  The  circuit  court  of  the  United  States 
has  no  jurisdiction  in  a  case  in  which  a  citizen 
of  the  District  of  Columbia  is  plaintiffs.  Weet- 
eotVs  Lessee  v.  The  Inhe^tanU,  ire,,  1  Petera'  C. 
C.  R.  45. 

455.  Evidence  of  the  value  of  lands  in  dispute 
by  witnesses,  on  affidavit,  would  be  sufficient  to 
fix  the  jurisdiction  of  the  circuit  court.  Lessee 
o/Hartsh&m  v.  Wright  el  ol.,  1  Peters'  C.  C.  R. 

456.  If  a  cause  be  removed  from  a  state  court 
by  the  defendant,  and.  the  plaintiff  declares  iq 
the  circuit  court  for  more  than  &ve  hundred  dol- 
lars, the  plaintiff  cannot,  by  a  release  of  part  of 
his  debt,  so  as  to  reduce  it  below  five  hundred 
dollars,  take  away  the  jurisdiction  of  the  circuit 
court.    Wrif^  v.  Wells,  1  Peters,  220. 

457.  The  circuit  court  has  no  jurisdiction 
where  neither  of  the  parties  are  citizens  of  the 
state  in  which  the  action  is  instituted.  ShuU  v. 
Davis,  1  Peters,  C.  C.  R.  431. 

458.  Where  the  plaintiff  was  a  citizen  of  Ken* 
tucky,  and  one  of  the  defendants  was  a  citizen 
of  Pennsylvania,  and  the  other  defendant  a  citi- 
zen of  New  Orleans,  but  no  process  had  been 
served  on  the  latter,  the  juriidictioa  of  the  court 
was  maintained,    tlfid, 

459.  The  eleventh  section  of  the  judiciary  act 
of  24th  September,  1789,  relative  to  the  service 
of  process,  is  not  a  denial  of  jurisdiction  to  the 
circuit  courts,  but  is  the  grant  of  a  privilege  to 
the  defendant,  not  to  be  sued  out  of  the  state  in 
which  he  resides,  unless  he  be  served  with  pro- 
cess in  the  state  where  the  suit  is  brought.  But 
the  defendant  may  waive  that  privilege  by  a 
voluntary  appearance.  Harrison  v.  Rowan  it 
d.,  1  Peters,  489. 

460.  Where  money  has  been  paid  on  order 
of  the  district  court,  under  a  mistaken  construc- 
tion of  an  act  of  congress,  before  a  final  order  of 
the  circuit  court,  in  whicn  the  suit  for  the  same 
was  pending,  the  circuit  court  mnted  a  rule  on 
the  person  to  whom  the  money  had  been  paid  to 
return  it.     The  Ariadne,  1  Peters'  C.  C.  R.  455. 

461.  The  laws  of  the  several  states,  as  to 
rights,  furnish  rules  of  decision  for  the  federal 
courts,  under  certain  qualifications;  but  as  to 
remedies,  they  have  no  binding  authority  on 
these  courts.  Campbell  ei  al.  v.  Claudius^  1  Pe- 
tera' C.  C.  R.  484. 

462.  The  courts  of  the  United  States  have 
equity  as  well  as  legal  jurisdiction.  The  prac- 
tice of  the  courts  of  Pennsylvania  is  not  allowed, 
which  permits  the  jury  to  find  a  conditional  ver- 
dict where  the  equity  of  the  case  may  require 
it.  Conn  et  d,  v.  Penn  et  d,,  1  Peters'  C.  C.  R. 
496. 

463.  The  circuit  courts  of  the  United  States 
have  ccMfnizance  of  all  offences  against  the 
United  States.  MThat  these  offences  are,  de- 
pends upon  the  common  law  applied  to  the  sove- 
reignty and  authorities  confided  to  the  United 


486 


CX>UBTS. 


Circuit  CourU  of  the  Uoited  States. 


States.    United  States  v.  Caolidgfi  et<d^  1  Gallis.' 
C.  C.  R.  488,  495. 

464.  The  circuit  courts  have  cognizance  of  all 
offences  against  the  United  States,  and  noay 
punish  them  by  fine  and  imprisonment  when  no 
punishment  is  specially  provided  by  statute. 
Ibid. 

465.  Noappeallies  from  the  district  to  the 
circuit  court  in  any  cause,  except  ciTil  causes  of 
admiralty  and  maritime  jurisdiction.  A  writ  of 
error  is  the  proper  process  to  correct  errors  of  the 
district  court  in  common  law  actions.  United 
Stales  V.  Wonson,  1  Gallis.  C.  C.  R.  5. 

466.  Where  a  cause  has  once  been  tried  by  a 
jur^  in  a  district  court,  there  cannot,  even  sup- 
posing an  appeal  to  lay,  be  a  new  trial  by  a  jury 
m  a  circuit  court.    Ibid. 

467.  On  an  appeal  to  the  circuit  court  from  the 
district  court,  the  property  follows  the  appeal 
into  that  court,  and  is  no  longer  subject  to  the 
interlocutory  orders  of  the  district  court;  The 
Gratius,  1  Gallis.  C.  C.  R.  503. 

468.  The  circuit  court  has  cognizance,  under 
the  act  of  congress  of  1790,  ch.  9,  sec.  8,  of  pi- 
racy on  board  of  an  American  ship,  although 
committed  in  an  open  roadstead  adjacent  to  a 
foreign  territory,  and  within  half  a  mile  of  the 
shore.  United  States  y.  22qss,  1  Gallis.  C.  C.R. 
524. 

469.  Under  the  act  of  congress  of  1809,  ch. 
94,  the  disability  of  the  district  judge  to  try 
causes,  and  which,  on  that  account,  have  been 
certified  to  the  circuit  court,  terminates  by  the 
death  of  the  judge }  and  the  circuit  court  must 
remand  such  cases  to  the  district  court,  another 
judge  having  been  appointed.  Ex  parte  The 
United  Statesj  1  Gallis.  C.  C.  R.  338. 

47'0.  Appellate  courts  in  admiralty  cases  have 
the  whole  circumstances  before  them,  and  may 
render  such  decree  as  the  inferior  tribunal  should 
have  dbne.  Penhaltow  v.  Doantf,.  3  Dall.  64;  t 
Cond.  Ren.  21. 

471.  If^  the  prize  proceeds  remain  in  the  cir- 
cuit court,  application  for  distribution  may  be 
originally  made  there.  If  they  have  been  paid 
over,  and  the  cause  is  no  longer  pending,  in  the 
circuit  court,  the  district  court  is  the  proper  ju- 
risdiction for  such  an  application.  The  St.  LaW' 
fence,  2  Gallis.  C.  C.  R.  20. 

472.  Semble:  That  in  questions  ofcommenBial 
law.  the  courts  of  the  United  States  are  not  in- 
dudetl  by  the  local  construction  proceed Jiig  from 
the  state  courts.  Ponnell  v.  The  Columbia^ Ins. 
Cq.j  ^  Sumner's  C  C.  R.  366. 

473.  The  courts  of  the  United  States  are  bound 
to  take'  judicial  cognizance  of  the  laws  of  the 
different  states.  Gordon  v.  ffobarty  2  SuoMier, 
404. 

474.  THe  courts  of  the  United  States  are  not 
concluded'  in  a  matter  of  general  equity  jurisdic- 
tion by  a  decision  of  the  state  court.  Flagg  v. 
Mann,  2  Sumner's  C.  C.  R.  487. 

475.  The  circuit  court  can  entertain  a  bill  of 
revivor  where  the  controversy  was  originally  be- 
t^n^een  citizens  of  diflerent  states,  and  the  com- 
plainant having  died  while  the  suit  was  depend- 
ing, administration  of  his  effects  was  granted  to 
a  citizen  of  (he  same  state  with  the  defendant^ 


who  filed  the  bill  of  revivor  in  the  eireoit  cooft. 
John  H.  Clarke,  AdnOr  of  WiUiam  W.  WHmoref 
V.  HenruMatheiesoi^  and  others,  12  Peters. 

476v  The  circoit  coyrt  of  New  Yoiic  baa  jarii- 
diction  in  an  indietncnt  footided  on  the  crimes 
act  of  3d  Marchy  1S35,  for  fdonieasly  eAesSaaf 
articles  of  merchandise  belonging  to  the  stiip 
Bristol,  which  had  been  cast  zvny  on  the  cMik 
of  the  state  of  New  York,  the  goods  having  been 
so  feloniously  taken  above  high  water  mark,  ia 
the  connty  of  Queens^  in  the  said  state.  The 
United  States  v.  Coombs,  12  Peters. 

477.  In  a  libel  for  salvage,  where  there  were 
a  number  of  distinct  owners  of  the  property 
saved,  a  general  olainft  was  pot  in  by  the  ownen 
of  part  of  the  goods,  and  a  geoerai  decree  for 
two  thousand  seven  hundred  and  twenty-eight 
dollars  a»  salvage  wae  made.  No  apportionment 
of  the  salvage  was-  made ;  but  it  appeared  by  a 
schedule,  tluit  the  highest  salvage  to  be  paid  by 
any  owner  of  the  goods  did  not  amount  to  one 
thousand  dollars.  The  coort  heldj  that  no  appeal 
from  the  circuit  court  would  lie.  Stndtaa  v. 
Jarvis  el  at.,  8  Peters,  4. 

478.  A  decree  of  a  circuit  court,  perpetoatiBg 
an  injunction  in  a  case  in  which  some  matteia 
of  account  were  left  open  for  further  examioa* 
tion^  is  not  a  final  decree ;  and  appeal  will  ofll 
lie  m  such  a  case.   Brovm  v.  ^Sffumn,  9  Peten,  I. 

479.  An  appeal  will. not  He  from  thedeerea 
of  the  district  cpurt;of  the  United  State*  for  the 
district  of  Louisiana,  dissolving  an  iDJunotion. 
Hiariari  v.  Bdlon^  9  Peters,  156; 

480.  The  oircuit  court,  notwithstandimc  the 
restrictive  clause  in  the  judiciary  act  of  1789,  cL 
20,  sec.  llj  has  jurisdiction  in  a  suit  in  eqoity 
brought  by  a  judgment  creditor  against  hta debtor 
and  others,  (they  being,  citizeoa  of  differeBt 
states,)  to  set  aside  conveyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  iad?- 
mentwas  a  negotiable  chose  in  action,  on  vDich, 
before  judgment^  a  suit  could  not  have  beea 
maintained  in  such  court.  Beaai^  Y.Swuth,  2M» 
8on?s  G.  C.  R.  252. 

481.  The  circuit  court  of  the  United  Slata 
has  jurisdiction  in  a  case  between  citizens  of  di^ 
ferent  states  to  sustain  a  uetition  for  partitioD, 
according  to  the  statutes  w  Masaacboaells,  f« 
partition  of  lands  among  tenants  in  eonmob 
Ez  parU  Biddle,  2  Mason,. 472. 

482.  To  give  jurisdiction-  to  the  cirruit  ooatt^ 
one  of  the  parties  must  be  a  oitixen  of  PenasyW 
vania.  If  the  plaintiff  had*  been  a  oitiieB  of 
Pennsylvania,  the  court  would  have  bad  juiii^ 
diction ;  but  still  Sullivan  could  not  have  been 
compelled  to  appear  to  the  suit^  unless  he  hU 
been  served  with  process  |n  the  Fenn^'lvania 
district,  or  had  chosen  to  waive  his  privil€^,an^ 
voluntarily  to  appear.  But  in  a  case  whene  tiiere 
is  a  total  defect  of  jurisdiction,,  no  appearance  or 
service  of  process,  here,  could  give  it.  Per  Mr. 
Justice  WikSHijffGTOir,.  in  the  circuit  court  of  Peas- 
sylvania.  JERtchetk  r:StUlivas^U  akj  4  Wash.  C 
djL84. 

483.  The  plaintifis  were  a  carporalion  efia^ 
lished  by  a  law  of  the  United  States:  the  db> 
fendants  were  a  corporation  established  by  an 
act  of  the  legislatnie  of  PeaD^lvaaiB.    By  tht 
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court : — Tl^in  is  a  case  arisins  under  an  act  of 
congress,  which  incorporated  the  Bank  of  the 
United  States,  and  the  suit  may  be  maintained 
ia  the  circuit  court.  Bank  Bf  the  United  Stales 
y.  The  Northumberland,  ^c.  Bank,  4  Waah.  C.  C. 
R.  108. 

484.  Iti  an  ejectment  instituted  in  a  state  court 
of  Pennsylvania,  by  A^  a  citizen  of  Pennsylvar 
nia,  against  B,  also  a  citizen  of  that  state,  tenant 
in  possession ;  C,  a  citizen  of  Maryland,  after  a 
judgment  by  default  asainst  B,  was,  upon  his 
petition,  admitted  as  defendant  in  the;  suit,. the 
petition  stating  that  B  was  his  tenant.  The  pe- 
tition  of  the  plaintifiT  further  stated,  that  the  land 
in  dispute  was  worth  more  than  Bre  hundred 
dollars ;  and  it  prayed  that  the  cause  might  be 
removed  into  the  circuit  court,  whioh  was  grant- 
ed. The  circuit  court  remanded  the  cause  to 
the  state  court,  on  the  ground  of  want  of  juris- 
diction; C  being  only  a  co-defendant  with  B, 
who,  a8  well  as  the  plaintiff,  is  a  citizen  of  Penn- 
aylvania.  Bearddey  v.  Torrey,  4  Wash.  C.  C.  R, 
286. 

485.  If  there  be  two  defendants  in  the  state 
court,  the  cause  cannot  be  removed  into  the  cii^ 
cuit  court  upon  the  petition  of  one  of  the  defend- 
ants.   Ibid. 

486.  The  circuit  courts  of  the  United.  States 
are  not  inferior  courts,  ia  the  sense  of  the  oomp 
men  law.  Wood  v.  Mann,  1  Sumner'a  C.  C.  R. 
587. 

487.  Where  the  jurisdiction  of  the  circuit 
court  depends  upon  citizenship  of  the  parties  ia 
different  states,  this  nmst.  appear  by  proper  aver- 
ment in  the  record;  and  if^it  do  not,  tneomis- 
Mod  will  be  fatal  at  any  stage  of  thd  cause. 
Bnd. 

488.  The  circuit  court  can  inquire  only  into 
the  constitutional  power  of  the  legialature  of  a 
state  to  pass  a  law,  not  with  the  j^icy,  justice, 
or  wisdom  of  their  acts.  Bennett  v.  Mogf^  X 
Baldwin's  C.  C.  R.  60.  Livvigston.  and  mchol" 
ton  r.  Moore,  1  Baldwin's  C.  C.  B.  441,  AAf^ 

489.  The  circuit  court  will  not  dismiss  a  ViH 
for  want  of  proceeding  in  the  cause  for  three 
terms^  without  giving  notice  of  one  term  of  the 
application  for  dismission.  Mauney  v.  Hkrmonf 
I  Baldwin's  C.C.R.  132. 

490.  Wliere  the  jurisdiction  of  the  federal 
coart  has  once  attached,  oo  subsequent  change 
in  the  relation  or  condition  of  the  parties,  in  the 
process  of  the  cause,,  will  oust  that  jorisdiction. 
The  strongest  considerations  of  utility  and  con- 
-reoience  require  that  the  jurlsdiotioo  once  vested> 
the  auction  of  the  court  should  not  bo  limited,  but 
that  it  should  proceed  to  make  a  final  disposition 
«f  the  subject.  The  United  Statet  v.  Myen  et  al., 
2  BmckenD.  C.  C.  R,  516. 

491.  The  jurisdiction  of  the  oourts  of  the 
XTnited  States  depends,  exclusively,  on  the  con- 
stitution aiid  laws  of  the  United  States.  Living 
Mton  T.  Jefferson,  1  Bxockenb.  C.  C.  R.  203. 

492.  Tne  act  for  regulating  processes  in  the 

^oarts  of  the  United  States,  provides  that  the 

^o.ins  and  modes  of  proceeding  in  courtt  of 

^squity,  and  m  those  of  admiralty  and  maritime 

jpi\  isdiction,  shall  be  according  to  the  principles 

x-^les,  and  usages,  which  belong  to  courts  o| 


equity,  and  to  courts-of  admiralty,  respectively, 
as  coutradistin^uisbed  from  courts  of  commou 
law;  subject,  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generally  u^de^ 
stood  to  adopt  the  principles,  rules,  and  usages 
of  the  conrt  of  chancery  in  £ngland.  Valtier  v. 
Hinde^  7  Peters,  252. 

493.  New  Jersey. — ^An  alien  resident  in  New 
Jersey,  who  holds  lands  under  a  special  law  of 
that  state,  may  sustain  a  suit  in  the  circuit  court 
of  the  United  States,  relating  to  such  lands. 
^onajKir/«  y.  The  Catkden.  and  Amboy  Railroad 
Companuf  1  Baldwin's  C.  C.  R.  216. 

494.  it  is  admitted  that  the  case  of  M^Intire 
V.  Wood,  7  Cranch,  504 ;  2  Cond.  Rep.  5S8,  and 
M'Cluny  i;.  Sdliman.  6  Wheat.  368 ;  5  Cond. 
Rep.  197,  hfive  decided  that  the  circuit  courts 
of  the  United  States,  in  the  several  states,  have 
not  authority  to  issue  ai  mandamus  to  an  officer 
of  the  United  States.  The  Postmaster-General 
V.  Stockton  and  Stokes,  12  Peters. 

495.  The.  oircuit  courts  of  the  United  States 
have,  certainly,  not  jurisdiction  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity.  They 
are  not  courts  of  general  jurisdiction  in  all  sucn 
cases;  and  an  ayermentis  necessary,  bringing 
the  oase  within  one  of  these  spucified  olassea. 
Ibid. 

496.  All  the  oases  arising  under  the  laws  of 
the  United  States,  are  not^  per  se,  among  the 
cases  comprised  within  the  jurisdiction  of  the 
circuit.  couftS)  under  the  provisions  of  the  ele- 
yenth  section  of  the  judiciary  act  of  1789.  Ibid. 

497.  The  circuit  court  of  each  district  sitis 
within  and  for  that  district,  and  is  bounded  by 
its  local  limits.  Whatever  may  be  the  extent 
of  the  jurisdiction  of  the  circuit  court  over  the 
subject-matter  of  suits,  in  respect  to  persons  and 
property,  it  can  only  be  exercised  within  the  limits 
of  the  district.  Congress  might  have  authorized 
civil  prooess  from  any  circuit  court  to  run  into 
any  state  of  the  Union.  It  haa  not  done  so.  It 
has  not,  in  terms,  aulhori2ed  any  civil  process  to 
run  into  any  othec  district,  with  the  single  ex- 
ception of  subpoBBAS  to  witnesses  within  a 
limited  distance.  In  regard  to  final  process, 
there  are  two  cases,  and  only  two,  in  which 
writs  of  execution  can  now  by  law  be  served  in 
any  other  district  than  that  in  which  the  judg« 
ment  waa  rendered;  one  in  favour  of  private 
persons  in  another  district  of  the  same  state; 
and  the  other  in  favour  of  the  United  States,  in 
any  pact  of  the  United  States.  Toland  v.  Spragu^ 
12  Peters,  300. 

498.,  The.  mode  of  conducting  trials,  the  order 
of  iotroduicine  evidence,  and  the  times  when  it 
is  to  be  introduced,  ace  piopevly  matters  belongs 
ing  to  the  practice  of  the  circuit  oourts,  with 
which  the  supreme  court  ou^t  not  to  interfere : 
unless  it  ahaU  choose  to  prescribe  some  fixed 
gene^l  rulea  on  the  suhjeot,  under  the  authority 
of  the  act  of  coo|fress.  The  circuit  courts  pos- 
sess this  discretion  in  as  ample  a  manner  aa 
other  judti$ial  tribunals.  The  Philadelphia  and 
Trenton  Raikoad  Company  y.  StimpsoTi,  14  Pe-^ 
ter%44& 

499.  Mcktion  for  a  rule  on  the  district  judge  of 
the  eastiefn  district  of  Louisiana,  te  show  eausa 
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whyamandamas  should  not  be  issued  requiring 
him  to  restore  Duncan  N.  Hennen  to  the  office 
of  the  clerk  of  the  district  court.  The  petition 
states  the  appointment  of  the  relator  to  the  office 
of  clerk  of  tne  district  court,  in  1834 ;  the  full 
and  complete  performance  of  his  duties  as  clerk 
of  the  court,  until  May,  1837;  the  acknowledg- 
ment of  the  fidelity  and  capacity  with  which 
the  duties  of  the  omce  were  performed,  stated 
in  writing  by  the  district  jud^e ;  and  the  appoint- 
ment of  another  person  to  the  office,  from  per- 
sonal motives,  and  the  influence  of  friendsnip, 
and  a  knowledge  of  the  capacity  of  the  person 
appointed  to  perform  the  duties  of  the  office. 
The  petition  also  states  the  performance  of  the 
duties  of  clerk  of  the  circuit  court  of  the  eastern 
district  of  Louisiana,  under  the  appointment  of 
clerk  of  the  district  court^  and  the  offer  to  per- 
form thofte  duties  after  his  asserted  removal  as 
clerk  of  the  district  court ;  and  that  the  judges 
of  the  circuit  court  being  divided  in  opinion  as 
to  his  right  to  exercise  the  office  of  clerk,  the 
business  of  the  circuit  court  was  entirely  sus- 
pended. The  court  AcM;  The  appointment  of 
clerks  of  courts  properly  belongs  to  the  courts 
of  law ;  and  a  clerk  of  the  court  is  one  of  those 
officers  contemplated  by  the  provision  in  the 
constitution,  givmg  to  congress  the  power  to  vest 
the  appointment  of  inferior  officers  as  they  think 
proper.  The  appointing  power  designated  by 
the  constitution,  in  the  latter  part  of  the  second 
section  of  the  second  article  of  the  constitution, 
was  no  doubt  intended  to  be  exercised  by  the 
department  of  the  government  to  which  the 
officer  to  be  appointed  most  appropriately  be- 
longed. Ex  parU  Duncan  N.  Jfennett,  13  Peters, 
230. 

500.  It  cannot  be  admitted  that  it  was  the  in- 
tention of  the  constitution  that  those  offices 
which  are  denominated  inferior  offices  should 
be  held  during  life.  In  the  absence  of  all  con- 
stitutional or  statutory  provision  as  to  the  re- 
moval of  such  officers,  it  would  seem  to  be  a 
sound  and  necessary  rule  to  eonsider  the  power 
of  removal  as  incident  to  the  power  of  appoint- 
ment.   Ibid. 

501.  The  tenure  of  ancient  common  law 
offices,  and  the  rules  and  principles  by  which 
they  are  governed,  have  no  application  to  the 
office  of  the  clerk  or  a  district  court  of  the  United 
States.  The  tenure,  la  those  cases,  depends  in 
a  great  measure  upon  ancient  usage.  But  in  the 
United  States  there  is  no  ancient  usage  which 
can  apply  to  and  govern  the  tenure  of  ofRcei 
created  by  the  constitution  and  laws.  They  are 
of  recent  origin,  and  must  depend  entirely  on  a 
just  construction  of  our  constitution  and  laws : 
and  the  like  doctrine  ia  held  in  England,  where 
the  office  is  not  an  ancient  common  hiw  office, 
but  of  modem  origin,  under  some  act  of  parlia- 
ment. In  such  a  case,  the  tenure  of  the  office 
is  determined  by  the  meaning  and  intention  of 
the  statute.    Ibid. 

502.  The  lawgiving  the  district  courts  the 
power  of  appointing  their  own  clerks,  does  not 
prescribe  any  form  in  which  this  shall  be  done. 
The  power  vested  in  the  court  is  a  continuing 
power  3  and  the  mere  appoiatment  of  a  soooessor 


would,  per  se,  be  a  removal  of  the  pri»r  incom* 
l)ent,  so  far  at  least  as  his  rights  were  oonoenied. 
Ibid, 

503.  The  supreitie  court  can  have  no  control 
over  the  appointment  or  removal  of  a  cleik  of 
the  district  court,  or  entertain  any  inquiry  inlo 
the  grounds  of  the  removal.  If  the  jodgs  » 
chargeable  with  any  abuse  of  his  power,  the 
supreme  court  is  not  the  tribunal  to  wliich  be  is 
answerable.    Ibid. 

DISTRICT  COURTS  OW  TRB  VXITED  STATB. 

504.  The  district  courts  of  the  United  Sutet 
have  not  jurisdiction  in  a  suit  for  wages  earned 
in  a  voyage  in  a  steam  vessel,  from  ShiDpiogpoft 
in  the  state  of  Kentucky,  up  the  river  Miswoii, 
and  thence  back  to  the  port  of  departure,  u  i 
cause  of  admiralty  and  maritime  jnrisdictios. 
The  TkomoM  Jefferson,  10  Wheat.  428;  6  Goad. 
Rep.  173. 

505.  A  British  vessel  captured  by  a  French 
cruiser,  and  abandonea  by  the  captors,  being 
taken  possession  of  by  a  neutral,  and  brought 
within  the  United  States,  and  libelled  by  tbe 
salvors :  Held,  that  the  district  court,  having  jo- 
risdiction  of  the  subject  of  salvage,  must  have 
the  power  of  determining  to  whom  the  residue 
of  the  property  is  to  be  delivered.  JIf' DoMWgs 
V.  Ikmneryj  3  Dall.  188 ;  1  Cond.  Rep.  94. 

506.  An  information  against  a  vessel,  undec 
the  act  of  congress  of  May  22d,  1794,  ch.  90S, 
on  account  of  an  illegal  exportation  of  aiais  lod 
ammunition,  is  a  case  of  admiralty  and  manlioM 
jurisdiction;  and  an  appeal  from  tbe  dislrict  to 
the  circuit  court  in  such  case  ia  sostainable:  it 
is  also  a  civil  cause,  and  triable  witboot  tbe 
intervention  of  a  jury  under  the  ninth  seetioa 
of  the  judiciary  act.  United  SitUes  v.  La  Fis* 
geance,  3  Dall.  297;  1  Cond.  Rep.  132. 

507.  A  district  court  has  jurisdiction  en  a  libel 
filed  for  restitution  of  a  vessel  captured  hj  a 
French  privateer,  and  sent  within  tbe  Uoited 
States  by  the  caplors.  GUas  et  d.  t.  Tk  Rdnjb 
3  Dall.  6;  1  Cond.  Rep.  10. 

508.  Where  a  vessel  bad  been  captared  ea 
the  high  seas,  as  prize,  by  a  French  pmateer. 
and  brought  by  the  captors  into  BaltimoTe,  and 
there  restoration  claimed  by  tbe  Swedish  aad 
American  owners,  in  the  district  court  of  tbe 
United  States,  the  district  court  of  Biaiyland  hsi 
jurisdiction  competent  to  inquire  nod  decfJe 
whether  restoration  ought  to  be  made  to  the 
claimants,  or  either  of  them,  in  whole  m  ia  nsrt, 
consistently  with  the  laws  of  nations  and  of  the 
acknowledged  law  of  the  United  States.    Ail. 

509.  The  distrkst  courts  of  the  United  Stste^ 
being  neutral,  have  jurisdiction  to  decree  re^- 
tution  to  the  original  Spanish  owner,  of  his  pio- 
perty  captured  by  another  belligereoL  vbeee 
ibrce  has  been  increased  in  the  United  dtste9,if 
the  prise  be  brought  infra  prnsidia.  The  MaU 
V.  B\a$  Moran^  9  Cranch,  359 ;  3  Cond.  Sep.  425. 

510.  The  nmth  section  of  the  judiciiry  act 
of  1789,  ch.  20,  marks  out,  not  only  the  ^eoenl 
jurisdiction  of  the  district  courts,  but  ibal  ef  the 
several  district  courts  in  relation  to  each  eibec, 
in  cases  of  seizures  on  waters  of  the  Uailed 
States  navigable  from  tbe  sea  by  vessels  of  a 
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particular  burden.  If  made  within  the  waters 
of  one  district,  the  jurisdiction  attaches  to  the 
court  of  that  district,  and  the  suit  roust  be  there 
prosecuted.  The  jurisiiiction  in  these  cases  is 
given  to  the  court  of  the  district,  not  where  the 
offence  was  ^romitted,  but  where  the  seizure  is 
made.  Bat  where  the  seizure  is  made  on  the 
high  seas,  the  jurisdiction  is  conferred  on  no  par« 
ticular  district  court,  and  it  may  therefore  be 
exercised  by  the  court  of  any  district  into  which 
the  property  is  carried,  and  there  proceeded 
against.  The  Merino  et  o2.,  9  Wheat.  391 ;  5 
Cond.  Rep.  623. 

511.  In  like  manner  if  the  seizure  be  made 
withio  the  waters  of  a  foreign  nation,  the  cog- 
nizance of  the  cause  is  given  under  the  general 
expression  of  the  section,  as  to  civil  cases  of 
admiralty  and  maritime  jurisdiction,  to  the  court 
of  the  district  into  which  the  property  is  con- 
ducted, and  in  which  the  prosecutioi)  is  instituted. 
Ibid, 

512.  The  district  courts  have  jurisdiction, 
under  the  slare  trade  acts,  to  determine  who 
are  the  actual  captors^  under  a  state  law,  made  in 
purruance  of  the  fourth  section  of  the,  slave- 
trade  act  of  March  2d,  1807,  ch.  77:  which 
state  law  directs  the  proceeds  of  the  safe  of  the 
negroes  to  be  paid,  "one  moiety  for  the  use  of 
the  coromaiKiing  officers  of  the  capturing  vessel," 
&c.  Tke  Jose/a  Stgunda,  10  Wheat.  312;  6 
Cond.  Rep.  HI. 

513.  The  district  court  of  the  United  States 
derives  its  jurisdictioui  not  for  any  supposed  pos- 
session by  the  officers  of  the  court  of  the  pro- 
perty proceeded  against,  but  from  the  act  and 
place  of  forfeiture.  When  once  it  has  acquired 
a  regular  jurisdiction,  no  subsequent  irregularity 
can  avoid  it.     The  Bolina,  1  Gallis.  C.  C.  R.  75. 

514.  A  vessel  was  libelled  in  the  district  court 
for  materials  furnished.  The  claimants  stated  in 
their  claim,  that  they  had  attached  the  vessel 
for  materials  furnished,  in  a  state  court,  under 
state  statutes^  the  day  before  the  libel  was  filed, 
and  prayed  the  advice  and  protection  of  the 
court  in  regard  to  their  priority,  under  the  at- 
tachment and  if  the  vessel  should  be  decreed 
to  be  sold,  that  they  might  be  first  pid.  Held, 
ihsLt  this  was  not  a  submission  by  tne  claimants 
to  the  jurisdiction  of  the  court ;  but  that  they 
were  entitled  to  their  election  to  proceed  in  the 
other  court.  Tke  Robert  fW/on,  1  Pbine's  C.  C. 
R.  620. 

515.  The  district  courts  have  a  general  admi- 
ralty jurisdiction,  in  suits  by  material  men,  in 
rem.  In  cases  of  foreign  shijM,  or  ships  of  an- 
other state,  the  maritime  law  gives  the  lien ;  but 
in  cases  ot  domestic  ships,  no  lien  is  implied ; 
but  if  the  local  law  gives  such  a  lien,  it  may  be 
enforced  in  the  district  courts.    Ibid, 

516.  When  the  district  and  state  courts  have 
a  concurrent  jurisdiction  in  rem,  the  right  to 
maintain  the  jurisdiction  attaches  to  that  tribunal 
'vrbich  first  exercises  it,  and  obtains  possession 
of  t  lie  thing.    Ibid. 

517.  The  district  court  alone  has  original  juris- 
diction in  admiralty  cases:  the  circuit  court  has 

original,  but  only  appellate  jurisdiotiou.  Jan* 


sen  V.  The  Vrow  Christiana  Magddena,  Bee's  D 
C.  R.  11. 

518.  The  district  courts  of  the  United  States 
possess  all  the  powers  of  a  court  of  admiralty, 
whether  considered  as  an  instance  or  as  a  prize 
court.  Glass  et  d,  v.  The  Betsey^  3  Ball.  6:  1 
Cond.  Rep.  10. 

519.  The  district  courts  of  the  United  States 
are  courts  of  prize,  and  have  power  to  carry  into 
efiect  the  sentences  of  the  old  continental  courts 
of  appeal  in  prize  causes.  Jennings  v.  Carsonj  4 
Cranch,  2}  2  Cond.  Rep.  2. 

520.  In  cases  of  seizure  made  on  land,  under 
the  revenue  laws,  the  district  court  proceeds  as 
a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  informations  in  rem ;  and 
the  trial  of  issues  in  fact  may  be  by  jury ;  but  in 
cases  of  seizure  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burden,  it 
proceeds  as  a  court  of  admiralty,  and  the  trial  is 
to  be  by  the  court.  Although  the  two  jurisdic- 
tions are  vested  in  the  same  tribunal,  they  are 
as  distinct  from  each  other  as  if  they  were  vested 
in  different  tribunals,  and  can  no  more  be  blended 
than  a  court  of  chancery  with  a  court  of  common 
law.  When  the  libel  charges  a  seizure  on  water, 
&c.,  the  cause  is  in  the  admiralty,  and  when  the 
evidence  discloses  a  seizure  on  land,  its  jurisdic- 
tion as  such  ceases ;  in  such  case,  the  libel  should 
be  dismissed  or  amended  so  as  to  charge  a  sei- 
zure on  land.  If  the  district  court,  under  such 
circumstances,  proceeds  to  direct  a  jury,  it  is  ir- 
regular, until  the  libel  is  amended.  The  SartAj  8 
Wheat.  391;  5  Cond.  Rep.  472. 

521.  The  district  courts  of  the  United  States 
having  admiralty  jurisdiction,  may  sustain  a  libel 
to  carry  into  effect  the  decree  of  the  court  of 
appeals  erected  by  congress  under  the  articles  of 
confederation.  A  decree  of  a  court  of  admiralty 
in  rem,  is  final  and  conclusive  as  to  all  the  mat- 
ters in  controversy ;  and  the  grounds  of  the  de- 
cree cannot  be  inquired  into  in  another  admiralty 
court  on  a  libel  to  carry  the  decree  into  execu- 
tion. Penhdlow  et  d.  v.  Doane^s  AdmWs^  3  DalL 
54;  1  Cond.  Rep.  21. 

522.  Proceedings  by  libel  and  process  of  arrest 
and  attachment  were  instituted  in  the  district 
court  of  the  United  States,  for  the  district  of  Penn- 
sylvania, acainst  the  commander  iind  an  armed 
vessel  of  the  French  republic,  for  an  alleged  il- 
legal capture  on  the  high  seas  of  a  neutral  mer- 
chant vessel,  the  property  of  a  citizen  of  the 
state  of  Pennsylvania ;  the  commander  and  the 
armed  vessel  being  in  the  port  of  Philadelphia. 
The  supreme  court  granted  a  prohibition  to  the 
district  judge,  by  which  further  proceedings  on 
the  libel  were  prevented,  the  district  court  having 
no  jurisdiction.  United  States  v.  Richard  Peters, 
3  Dall.  121;  1  Cond.  Rep.  60. 

523.  The  circuit  court  has  no  oo^izance  ol 
causes  of  admiralty  and  maritime  jurisdiction, 
except  by  appeal  from  the  district  court :  and  a 
writ  of  error  thereon  will  be  quashed.  Mi^Lellaik 
V.  The  United  States,  1  Gallis.  C.  C.  R.  227. 

524.  The  laws  of  the  United  States  require 
that  a  vessel  which  has  been  seized  for  violating 
the  laws  should  be  tried  in  the  distriet  where  th« 
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ofTence  is  committed ;  and  certainly  it  would  be 
irregular  and  illegal  for  the  tribunal  of  a  different 
district  to  act  upon  the  case.  But  of  this  irregu- 
larity no  foreign  court  could  take  notice.  The 
United  States  might  enable  the  admiralty  courts 
of  one  district  to  decide  on  captures  made  for 
offences  committed  in  another  district.  It  is  an 
internal  regulation  to  be  expounded  by  our  own 
courts,  and  of  which  the  law  of  nations  can  take 
no  notice.  The  possession  of  the  thing  would 
be  in  the  sovereign  power  of  the  state,  and  tt  is 
competent  to  that  power  to  give  jurisdiction  over 
it  to  any  of  i  Is  tribunals.  Hwdson  et  a2.  v.  Guestier, 
6  Craiich,  281;  2  Cond.  Rep.  374. 

525.  An  appeal  lies  from  the  district  court  for 
the  territory  of  Orleans  to  the  supreme  coi^rt  of 
the  United  States.  Jforgon v.  CaUendeVj  4  Cranch, 
370;  2  Cond.  Rep.  142. 

526.  The  supreme  court  has  appellate  jurisdic- 
tion of  decisions  in  the  district  courts,  in  which 
are  united  the  powers  of  district  and  circuit 
courts;  even  in  causes  properly  cognizable  in 
the  district  courts :  there  is  no  distinction  made 
by  the  legislature  between  the  cases.  Durousseau 
V.  Tke  United  States^  6  Cranch,  307 ;  2  Cond.  Rep. 
381. 

527.  A  writ  of  error  does  not  lie  to  remove  a 
civil  cause  from  a  circuit  of  the  United  States  to 
(he  supreine  court  which  has  been  carried  to  the 
circuit  from  the  district  court.  United  States  v. 
€rordon  et  at.,  7  Cranch,  287 ;  2  Cond.  Rep.  49.4. 

528.  The  courts  of  the  United  States  have, 
under  the  act  of  1789,  ch.  20,  by  the  delegation 
of  all  civil  causes  of  admiralty  and  maritinne  ju- 
risdiction, as  full  jurisdiction  over  prize  causes 
as  the  courts  of  admiralty  of  England.  Brown 
Y.  Tke  United  Slaies,  8  Cranch,  110 ;  3  Cond.  Rep. 
56. 

529.  If  the  seizing  officer  should  refuse  to  in- 
stitute proceedings  to  ascertain  the  forfeiture, 
the  district  court  may,  upon  the  application  of 
the  a^rgrieved  party,  compel  the  party  to  proceed 
to  adjudication,  or  to  abandon  the  seizure.  If  the 
seizure  be  finally  adjudged  wrongful,  and  with- 
out reasonable  cause,  the  party  aggrieved  may 
proceed  at  his  election,  by  a  suit  at  common  law. 
or  in  the  admiralty,  for  damages  for  the  illegal 
act.  In  that  case,  any  remedy  which  the  law 
may  afford  to  the  party,  otherwise  than  such  as 
might  be  obiained  in  a  court  of  admiralty,  can 
be  prosecuted  only  in  the  state  court.  Slocum  v. 
MayherrVy  2  Wheat.  1;  4  Cond.  Rep.  I. 

530.  There  is  no  act  of  congress  which  author- 
izes a  circuit  court  to  issue  acompolsor^  process 
to  the  district  cobrt  for  the  removal  of^^  a  cau9e 
from  that  jurisdiction,  before  a  final  judernent  or 
decree  is  pronounced.  |f  a  certiorari  9hould  is- 
sue in  such  case,  the  district  court  may  atid  ou^ht 
to  refu.se  obedience  to  the  writ ;  and  after  the 
oause  is  thus  removec),  either  party  may  move 
for  a  procedendo,  or  pursue  the  cause  In  the  dis- 
trict court,  in  like  manner  as  if  the  cause  had 
not  been  removed.  But  if,  insteacf  of  taking  ad- 
vantage of  this  irregnlarity,  (he  defendant  enters 
his  appearance Uo  the  suit  in  the  pircuit  court, 
takes  defence,  and  pleads  to  issue,  it  is  too  late, 
after  verdict,  to  object  to  the  irregularity.  The 
cause  will  be  considered  as  an  original  one  in 


the  circuit  court,  made  so  by  consent  of  parties 
even  though  no  declara^tion  de  novo  should  have 
been,  filed  in  (he  circuit  court.  Patterson  v.  Tht 
United  States^  2  Wheat.  221;  4  Cond.  Rep.  98. 

531.  In  cases  of  seizure  made  on  lano,  mider 
th^  revenue  laws,  the  district  conx&  proceeds  as 
a  court  of  common  law,  according  to  the  cDDn>e 
of  the  exchequer  on  informations  in  rem,  and 
the  trial  of  issues  in  fact  must  be  by  jury ;  boi 
in  cases  of  seizure  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burden,  it 
pro(^eeds  as  a  court  of  admiralty,  and  the  trial  is 
to  be  by  the  court.  The  Sarah,  8  Wheat.  391;  5 
Cond.  Rep.  472. 

532.  Tike  district  judge  cannot  sit  in  the  cir- 
cuit court  in  a  cause  brought  by  writ  of  eiror 
from  the  district  to  the  circuit  court;  and  the 
cause  cannot,  in  such  a  case,  be  brought  from 
(he  circuit  to  the  supreme  court  upon  a  cenifi- 
cole  of  division  of  opinion  of  the  joages.  United 
States  y.  Lancaster ^  5  Wheat.  434;  4  Cond.  Rep. 
720. 

533.  A  circuit  court  has  no  authority  to  Wsoe 
a  certiorari  or  other  compulsory  process  to  the 
district  court,  for  the  removal  of  a  cause  from 
the  district  court  until  a  final  judgment  or  d»^ 
cree  is  pronounced.  In  such  a  case,  the  district 
judge  may  and  ought  to  refuse  obedience  to  the 
circuit  court,  and  either  party  mav  more  the 
circuit  court  for  a  procedendo  after  the  tranecripi 
of  the  record  is  removed  into  that  oouit,  or  may 
pursue  the  cause  in  the  district  court  as  if  it  hail 
not  been  removed.  Patterson  v.  Tke  UntUi 
Stcaesj  2  Wheat.  221 ;  4  Cond.  Rep.  98. 

534.  Under  the  act  of  March  2d,  1809,  ch.  198. 
where  causes  have  been  certified  into  the  ctrcoit 
court,  on  account  of  the  disability  of  (he  dislrid 
judge. -and  that  disability  terminates  by  his  death, 
the  circuit  coqrt  must  remand  the  causes  that 
have  been  thus  certified,  to  the  district  eoart. 
Ex  varte  United  States,  1  Gallis.  338. 

535.  The  United  States  courts  of  adoirakT, 
apd  of  chancery,  are  courts  of  record.  Be  lam 
v.  Boit  et  cH.j  2  Gallis.  398. 

536.  Th^  district  court,  as  a  court  of  adroiialtj 
and  maritime  jurisdiction,  may  entertain  esa» 
for  all  tprts,  damages,  and  unlawful  seizures  st 
sea ;  and  as  a  court  of  revenue,  it  ipay  euteitaia 
suits  ibr  the  trial  of  property  seized  for  yioialiosft 
of  municipal  laws :  stid,  as  incident  (o  this  juris- 
diction, i(  may  compel  a  re^ddivery  of  the  pitK 
perty,  and  award  damages  for  any  loss  pf  or  ia- 
jury  to  it.  It  may  compel  a  seizor  to  proceed  to 
adjudication  as  it  does  a  captor.  B«m  r.  Trt- 
vitt,  1  Mason,  96. 

537.  The  district  court  of  the  United  Slates 
luts  jurisdiction  of  questions  of  prizes  and  ils  is- 
cidents,  without  claiming  (he  saine  under  the 
proyisions  of  the  prize  act  of  12th  June,  1811 
ch.  430.  The  AmiaHe  Nancy^  3  Wheat.  546;  4 
Cond.  Rep.  322. 

538.  When  a  seipre  is  made  within  (heliiniii 
of  a  judicial  district,  (he  district  eoart  of  il«t 
district  has  exclusive  original  cosniance  there- 
of; and  if  the  property  is  brought  into  anolkcr 
district,  it  wiH  be  remitted  to  the  proper  disttid. 
But  the  cognizance  of  seizures  on  the  high  csm 
is  concurrent  in  all  the  district  oooits,  and  pio* 
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perly  rests  in  the  cocfn  of  that  cf  istrict  into  which 
the  property' is  brought.  The  Abby,  1  Mason,  360. 

539.  The  jurisdiction  of  the  district  courts, 
derived  from  that  clause  in  the  judiciary  act 
declaring  that  thev  shall  have  "exclusive  ori- 
ginal cognizance  of  all  civil  causes  of  admiralty 
and  marititne  jurisdiction,  including  all  seizures 
under  kiws  of  impost,  navigation  or  trade  of  the 
United  States,  where  the  seizures  are  made  on 
waters  which  are  navigable  from  the  sea  by 
vessels' of  ten  or  more  tons  burden,  within  their 
respective  districts,  and  of  all  seizures  on  land 
or  other  vi*aters  than  as  aforesaid  made,  and  of 
all  suits  for  penalties  and  forfeitures  under  the 
laws  of  the  United  Slates,"  does  not  extend  to 
cases  of  libel  for  seizures  made  in  another  dis- 
trict than  that  where  the  proceeding  are  insti- 
tuted ;  but  the  di)3trict  court  of'the  district  where 
the  seizure  is  made,  has  e^tclusivie  jurisdiction. 
The  Little  Ann,  Paines'  C.  C.  H.  40. 

540.  The  courts  of  the  United  States  have 
exclusive  jurisdiction  of  all  seizures  made  on 
land  or  water,  for  a  breach  of  the  laws  of  the 
United  States;  slnd  any  intervention  of  a  state 
authority,  which  by  taking  the  thing  seized  out 
of  the  hands  of  the  United  States'  officer,  might 
obstruct  the  exercise  of  this  jurisdiction,  is  un- 
lawful. "Slocuin  V-  Mat/berry  et  al.j  2  Wheat.  1 ; 
4  Cond.  Rep.  1. 

541.  The  courts  of  the  United  States  have  ex- 
clusive cognizance  of  questions  of  forfeiture  upon 
all  seizures  made  under  the  laws  of  the  United 
States.  Gelsfon  et  al.  v.  Hoyt^  3  Wheat.  246  \  4 
Cbnd.Rep.U44. 

542.  As  where  a  district  court  refuses  to  pro- 
ceed to  judgment,  a  mandamus  lies  to  compel 
it.  But  a  mandamus  will  not  lie  to  a  district 
court  to  compel  it  to  expunge  amendments  im- 
properly tnade  in  the  record  returned  to  the  cir- 
cuit court,  on  a  writ  of  error.  Wise  v.  Withers^  3 
Cranch,  331 ;  1  Oond.  Rep.  552. 

543.  A  district  court  of  the  United  States,  per- 
forming the  appropriate  duty  of  a  district  court, 
is  not  sitting  as  a  circuit  court ;  because  it  pos- 
s€»s;Wfl  the  powers  of  a  circuit  court  also.  South- 
tinck  et  d.  v.  The  Postmaster-Oenerdj  2  Peters, 
442. 

544.  The  district  court  has  authority,  as  an 
admiralty  court,  to  deliver  property  on  bail,  and 
may  render  summary  judgment  on  the  bail  bond. 
The  AUisrat(yr,  1  Gallis.  C.  C.  ft.  145. 

545.  The  district  court  has  no  authority,  after 
nppeal,  to  bail  or  sell  the  property.  TheGrolius^ 
1   CJallis.  C.C.R.  503. 

546.  No  appeal  ties,  under  the  act  of  congress, 
Hv  any  P*"^^y>  '^'^tn  a  decree  of  the  district  court, 
iir  I  less  on  his  part  the  matter  in  dispute  exceeds 
f  he  sum  of  fifty  dollars.  Shirley  r.  TititSj  1  Snm- 
ner'sC.  C.R.  447. 

547.  The  provisions  of  the  act  of  24th  Septem- 
f>#»r,  1789,' which  gives  to  the  district  court  origi- 
ii»J  cognizance  of  all  civil  causes,  of  admiraRy 
a.Tidi  tnaritime  jurisdiction,  comprehended  all 
rria-ritinie  contracts,  and  those  which  relate  to 
tb^  navigation,  business,  or  commerce  of  the 
^^a^  and  the  building,  repairing^  or  supplying  of 
^v^^sselfl.    Davis  v.  A  New  Bngj  Gilpm's  D.  C. 

?p.  477. 


548.  A  contract  for  wages  on  a  voyage  be- 
tween ports  of  adjoining  states,  and  on  the  tide 
water  of  a  river  br  bay,  is  within  the  jurisdiction 
of  the  district  court,  and  mary  be  enforced  by  a 
stlit  in  reni,  iti  the  admiralty,  in  the  district 
court.  Smith  v.  The  Peifn,  Gilpin^s  D.  C.'Rep. 
203. 

549.  The  district  court  must  be  governed  in 
its  decisions  by  the  maritime  code  we  possessed 
previous  to  the  revolution,  as  well  as  by  the  par- 
ticular la^s  since  established  by  our  own  govern- 
ment.    The  Catharine f  1  Adm.  Deeis.  104. 

550.  If  a  final  decree  of  the  district  court  be 
not  appealed  from,  no  appeal  lies  upon  any  sub- 
sequent proceedings,  upon  the  summary  judg- 
ment rendered  on  a  bond  for  the  appraised  value, 
or  upon  an  admiralty  stipulation  taken  in  the 
cause  to  enforce  the  decree.  The  proceedings 
in  such  cases,  and  the  awarding  of  execution, 
are  incidents  exclusively  belonging  to  the  court 
in  possession  of  the  principal  cause.  The  Brig 
Holletij  1  Mason,  431. 

CIRCUIT  COURT  OF  THE  DISTRICT  OF  tOLVM3lA. 

551.  The  circuit  court  for  the  District  of  Co- 
lumbia has  jurisdiction,  upon  motion,  to  quash 
an  inquisition  taken  under  the  act  to  authorize 
the  making  a  turnpike  road  from  Mason's  cause- 
way to  Alexandria.  Curtis  v.  Alexandria  and 
Georgetown  Turnpike  Co.,  6  Cranch,  232;  2  Cond. 
Rep.  357. 

552.  The  act  of  congress  of  27th  February, 
1801,  eonOerning  the  District  of  Columbia,  directs 
that  writs  of  error  shall  be  prosecuted  in  the 
same  manner,  under  the  same  regulations,  and 
the  same  proceedinzs  shall  be  had  thereon  as  is 
provided  in  cases  oi  writs  of  error  on  judgments 
or  appeals  upon  orders  or  decrees  rendered  in 
the  circuit  courts  of  the  United  States.  The 
United  States  v.  Hooe  and  others^  1  Cranch,  318; 
1  Cond.  Rep.  322. 

553.  The  acts  of  congress  of  the  27th  February 
and  3d  March,  1801,  concerning  the  District  of 
Columbia,  have  not  changed  the  laws  of  Mary- 
land and  Virginia,  adopted  by  congress  as  the 
laws  of  that  district,  further  than  a  change  of 
jurisdiction  rendered  a  change  necessary.  United 
States  V.  Simmsy  1  Cranch,  252;  1  Cond.  Rep. 
305. 

554.  Fines,  forfeitures,  and  penalties,  arising 
from  a  breach  of  those  laws,  are  to  be  sued  for 
and  recovered  in  the  same  manner  ad  before  the 
change  of  jurisdiction,  mutatis  mutandis.    Ibid, 

555.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
upon  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction,  in  respect 
to  that  court,  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplettj  3  Wheat.  600;  4 
Cond.  Rep.  351. 

556.  An  appeal  or  writ  of  error  lies  for  the 
judgment  of  tne  circuit  court  of  the  District  of 
Columbia,  to  the  supreme  court,  where  the  Bank 
of  Alexandria  is  plaintiff,  and  the  judgment  of 
the  circuit  court  is  in  its  favour,  notwithstanding 
the  claQse  in  its  charter  to  the  contrary.  Foimg 
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▼.  Bank  of  AUzandriOf  4  Cmoch|  384  i  2  Cond. 
Rep.  150. 

557.  The  circuit  court  of  the  District  of  Colum- 
bia, has  jurisdiction  to  issue  a  mandamus  to  the 
postmaster-general  of  the  United  States,  com- 
mandinjp;  him  to  enter  certain  credits  to  the  ac- 
count ofmail  contractorjs,  which  had  been  found 
due  to  them  by  the  solicitor  of  the  treasury  of 
the  United  States,  acting  under  an  act  of  con- 
gress specially  authorizing  him  to  investigate  the 
claims  of  the  mail  contractors,  under  their  con- 
tracts with  the  postmaster-general,  the  prede- 
cessor in  ofRce  to  the  postmaster-general  to 
whom  the  mandamus  was  directed  by  the  cir- 
cuit court.  KendalL  Po$tmaster'Gtnerd  of  the 
Untied  StaUs  v.  The  Untied  States^  on  the  relation 
of  Stockton  and  StolxM,  12  Peters. 

558.  The  supreme  court  of  the  United  States 
hafl  jurisdiction  of  appeals  from  the  orphans' 
court,  through  the  circuit  court  for  the  county 
of  Washington,  by  virtue  of  the  act  of  congress 
of  February  13, 1801 ;  and  by  the  act  of  congress 
subsequently  passed,  the  matter  in  dispute,  ex- 
clusive of  costs,  must  exceed  the  value  of  one 
thousand  dollars  in  order  to  entitle  the  party  to 
an  appeal.  JSicholU  et  d.  v.  Hodges'  Ex^  1  Pe- 
ters, 562. 

559.  It  was  assumed  on  the  argument,  by  the 
counsel  on  both  sides,  that  the  circuit  court  of 
the  county  of  Washington,  in  the  District  of 
Columbia,  is  vested  with  the  same  power  in  re- 
lation to  intestate's  estates  in  that  county,  that 
is  possessed  by  a  county  court  in  Marvland,  over 
lands  lying  within  the  county.  Thompeon  v. 
rotmte,  2  Peters,  162. 

560.  A  petition  was  presented  by  Tobias  Wat- 
kins  for  a  habeas  corpus  for  the  purpose  of  in- 
quirinff  into  the  legality  of  his  confinement  in 
the  jaO  of  the  county  of  Washington,  by  virtue 
of  a  judgment  of  the  circuit  court  of  the  Unit^ 
States  of  the  District  of  Columbia,  rendered  in 
a  criminal  prosecution  instituted  against  him  in 
that  court.  The  petitioner  alleged  that  the  in- 
dictments under  which  he  was  convicted  and 
sentenced  tu  imprisonment,  charse  no  offence 
for  which  the  prisoner  was  punishable  in  that 
court,  or  of  which  that  court  could  take  cogni- 
zance ]  and  consequently,  that  the  procee<iings 
were  coram  non  jodice :  Rtld^  that  the  supreme 
court  has  no  jurisdiction  in  criminal  cases  which 
could  reverse  or  affirm  a  judgment  rendered  in 
the  circuit  court  in  such  a  case,  where  the  record 
is  brought  up  directly  by  writ  of  error.  Ex 
parte  Tobias  Waikinsy  7  Peters,  201. 

561.  The  circuit  court  for  the  District  of  Co- 
lumbia has  authority  to  adjourn  to  a  distant  dav ; 
and  the  adjourned  session  is  considered  as  the 
same  term.  Mechanics'  Bank  of  Alexandria  v. 
Withers^  6  Wheat.  106;  5  Cond.  Rep.  21. 

562.  The  plaintiflf  claimed  in  his  declamtion 
the  sum  of  one  thousand  two  hundred  and  forty- 
one  dollars,  and  laid  his  damages  at  one  thou- 
sand dollars;  a  general  verdict  having  been 
given  against  him.  the  matter  in  dispute  is  the 
sum  he  claims,  act  quod  damnum.  "Die  act  of 
congress  authorizes  an  appeal  or  writ  of  error  to 
the  supreme  court,  from  the  circuit  court  of  the 
District  of  Columbia,  where  the  matter  in  oon* 


troversy  exceeds  one  tfaooaaDd  doUara,  HieU, 
that  the  court  cannot  judiciallv  take  noUoe,  that 
by  computation  it  may  possibly  be  made  eat  as 
a  matter  of  inference  from  the  plaintiff's  deck- 
mtion,  that  the  claim  may  be  less  than  one  thoo- 
sand  dollars ;  much  less  can  it  take  sach  notice 
in  a  case  where  the  plaintiff  might  be  aUowed 
interest  by  a  jury,  so  as  to  swell  the  ckim 
beyond  one  thousand  dollars.  ScaU  ▼.  LamVs 
AdmW,  6  Peters,  349. 

563.  It  was  held  that  a  writ  of  enor  woold  lie 
under  the  act  regulating  the  circuit  conn  of  the 
District  of  Columbia,  which  is  similar  in  its  pro- 
visions to  the  judiciary  act  of  1789,  ch.  20,  sect. 
22,  to  reverse  a  judgment  of  the  ciicoit  ooait, 
awarding  a  peremptory  mandamus  to  admit  the 
defendants  in  error  to  the  offices  of  directers  of 
the  Columbian  Insurance  Company;  sod  the 
court  directed  Mr.  Jones  to  produce  affidavits  as 
to  the  value  of  the  matters  m  controversy.  Bdl 
it  not  appearing  that  it  amounted  to  eoe  tbo«- 
sand  dolUrs,  the  sum  required  to  give  the  m- 
preme  court  appellate  jurisdiction,  the  court 
afterwards  ordered  the  writ  of  error  to  be  quash- 
ed. The  court  was  of  opinion  that  there  was 
nothing  in  controversy  but  the  value  of  the  office;, 
and  that  its  value  must  be  ascertaiaed  by  its 
salary.  Although,  therefore,  a  writ  of  error 
might  issue  to  a  judgment  awarding  a  peremp- 
tory mandamus  to  restore  to  office  wheie  the 
matter  in  controvers)r  was  sufficient  to  give  joiis- 
diction  to  the  court,  it  could  not  regoJarlyissce 
in  this  case.  The  Cotumhian  Ins,  Co.  r.Whed" 
Wright  et  oZ.,  7  Wheat.  534 :  5  Cond.  JSep.  134. 

564.  The  case  of  Wheelwright  et  al.  v.  The 
Columbian  Ins.  Co.  (7  Wheat.  534 ;  6  Cood.  Sep. 
334)  furnishes  a  very  strong,  if  not  condosife 
inference,  that  the  supreme  court  did  not  osn- 
sider  the  circuit  court  of  the  District  of  Gcriya- 
bia  as  standing  on  the  same  footing  with  the  cir- 
cuit courts  of  the  states;  and  impliedly  admit- 
ting that  it  had  the  power  to  issae  a  mandamus 
to  an  officer  of  the  £overament  of  the  United 
States,  commanding  him  to  perform  a  miois- 
terialact.  ThePostmasUr'Gtnerdv.Stoekioma^ 
Stdces,  12  Peters. 

565.  Under  the  constitution  of  the  Uoiied 
States  and  the  cession  made  by  the  states  of 
Virginia  and  Maryland,  the  exercise  of  cido- 
sive  leffislation  in  all  cases  whatever  in  the  Bis- 
tuict  ofColombia,  is  given  to  congress ;  and  it  is 
a  sound  principle  that  in  every  well  orgamxed 
government  tne  judicial  power  should  be  co- 
extensive with  the  legislative;  so  far,  al  toast, 
as  private  rights  are  to  be  enforced  by  jadicial 
proceeding.  There  is  in  the  District  m  Coloa- 
Dia  no  division  of  powers  between  die  geoenl 
and  state  governments.  Congress  has  the  etiUie 
control  over  the  district  for  the  purpose  of  gs* 
vemmenl ;  and  it  is  reasonable  to  suppose,  flat 
in  oifranizing  a  judicial  department  faeie.  s9 
judicial  power  necessary  for  the  purposes  oi  gs 
verament,  would  be  vested  in  the  courts  of  jes* 
tice.  The  circuit  court  in  the  District  of  Gste- 
bia  is  the  highest  court  of  origmal  jurisdicciao  it 
the  District  of  Columbia.    Ibid. 

566.  There  can  be  no  doubt  bat  that  in  th* 
state  of  Maryland  a  writ  of  mandamus  mjgfat  ha 
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iMtted  to  an  exeeatiire  offieer,  eoroiiiui€tinf;  him 
to  perform  a  minieterial  act  requirod  of  hiro  by 
law  'f  and  if  it  wooid  lie  ia  that  itate,  there  can 
be  no  good  reaion  wfa^  it  ehonkl  not  lie  in  the 
District  of  Columbia,  in  analogoae  cases.    IM, 

567.  It  is,  in  a  special  and  modified  manner, 
in  which  the  writ  of  mandamos  is  to  be  used  in 
the  supreme  court,  and  in  the  circuit  courts  of 
the  United  Stales;  and  does  not  stand  on  the 
same  footing  as  in  the  District  of  Columbia,  on- 
der  the  adoption  of  the  laws  of  Maryland,  which 
included  the  common  law.  as  altered  or  modified 
m  the  state  on  the  27th  ol  February,  1801.  Und. 

568.  By  the  fifth  section  of  the  act  of  con- 
gress, of  the  27th  February,  1801,  the  circuit 
court  of  the  District  of  Columbia,  has  oognixance 
of  all  actions  or  suits  of  a  cIfiI  nature,  at  com- 
mon  law  or  in  equity,  in  which  the  United  States 
shall  be  plaintiff  or  complainant ;  and  also  of  all 
cases  in  Jaw  and  equity  between  parties,  both  or 
either  of  which  shall  be  resident  or  found  within 
the  district.  The  latter  limitation  can  only  af* 
feet  the  exercise  c»f  the  jurisdiction,  and  cannot 
limit  the  subject  matter  thereof.  No  court  can, 
in  the  ordinary  administration  of  justice,  in  com- 
mon law  proceedings,  exercise  jurisdiction  over 
a  party,  unless  he  shall  voluntarily  appear,  or  is 
found  within  the  jurisdiction  of  the  court  so  as 
to  be  served  with  process.    Ibid* 

569.  By  the  act  of  congress  of  27th  February. 
1801,  there  is  a  delegation  to  the  circuit  court  ot 
the  District  of  Columbia,  of  the  whole  Judicial 
power  in  the  District  of  Columbia ;  and  in  the 
very  language  of  the  constitution,  which  de- 
clares that  the  judicial  power  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  the  laws 
of  the  United  States;  and  supplies  what  was 

lid  by  the  supreme  court  to  be  wanting,  in  the 
ises  of  M'lutire  e.  Wood,  and  M^ony  e.  Silli- 
roan.    Ibid, 

570.  The  jurisdiction  and  authority  of  the  cir- 
cuit court  of  the  District  of  Columbia  is  given  by 
a  reference  to  the  act  of  the  13ih  ^bruarv, 
ISOt ;  and  the  repeal  of  this  act,  fifteen  months 
afterwards,  and  after  the  court  in  this  district 
had  been  organized,  and  had  gone  into  opera- 
tion onder  the  act  of  the  27th  February,  1801, 
coold  not  in  any  manner  affect  that  law  any  fur- 
ther than  was  provided  by  the  repealing  act. 
To  what  law  was  the  circuit  court  ot  the  District 
of  Columbia  to  look  for  the  powers  vested  in  the 
circuit  courts  of  the  United  States,  by  which  the 
court  was  to  be  governed,  during  the  time  the 
act  of  the  13th  February  was  in  force  1  Cer- 
tainl;^  to  none  other  than  that  act.  And  whether 
the  time  was  shorter  or  longer  before  that  law 
"was  repealed,  could  make  no  difference.    Ibid. 

571.  The  third  section  of  the  act  of  congress 
4ff  the  27th  February,  1801,  is  to  be  construed 
a 9  if  the  eleventh  section  of  the  act  of  the  13th 
February,  1801,  had  been  incorporated  in  it  at 
fall  length.  And  by  this  section  it  is  declared 
that  the  circuit  courts  shall  have  cognisance  of 
mil  cases  in  law  and  equity  arising  under  the 
constitution  and  laws  of  the  United  States,  and 
creaties  made,  or  which  shall  be  made  under 
tlieir  authority :  which  are  the  very  words  of  the 
tfOiMtitaTioa.    This  delegates  the  whole  judiciid 


power,  in  cases  arising  mnder  the  constitution 
and  laws.    Ibid. 

572.  The  circuit  court  for  the  District  of  Co* 
lumbia  is  a  court  of  record,  having  general  juris- 
diction over  criminal  cases.  An  offence  cog- 
nisable in  any  court  is  cognisable  in  that  court. 
Ex  parte  TMa$  Watkins,  7  Peters.  203. 

573.  If  the  offence  be  punishable  by  law,  that 
court  is  competent  to  inflict  the  punishment. 
The  judgment  of  such  a  tribunal  has  all  the 
obligation  which  the  judgment  of  any  tribunal 
can  have.  To  determine  whether  the  offence 
charged  in  the  indictment  be  legally  punishable 
or  not,  is  among  the  most  unquestionable  of  its 
powers  and  duties.  The  decision  of  this  ques- 
tion is  the  exercise  of  its  jurisdiction,  whether 
its  judgment  be  for  or  asainst  the  prisoner. 
The  judgment  is  equally  binding  in  one  case 
and  in  the  other ;  and  must  remain  in  full  force, 
unless  reversed  regularly  b^  a  superior  court 
capable  of  reversing  it.  If  this  judgment  is  obli- 
gatory, no  court  can  ever  look  behind  it.    Ibid. 

574.  Had  any  offence  against  the  laws  of  the 
United  States  been  in  fact  committed,  the  circuit 
court  for  the  District  of  Columbia  could  take 
coffnisance  of  it.  The  question,  whether  any 
onence  was  committed,  or  was  not  committed ; 
that  is.  whether  the  indictment  did  or  did  not 
show  tWt  an  offence  had  been  committed,  was 
a  question  which  that  court  was  competent  to 
decide.  If  its  judgment  was  erroneous,  a  point 
which  the  court  does  not  determine,  still  it  is  a 
judgment :  and  until  reversed,  cannot  be  disre- 
garded,   ibid. 

575.  With  what  propriety  can  the  supreme 
court  look  into  an  indictment  found  in  tne  cir- 
cuit court,  and  which  has  passed  into  judgment 
before  that  court?  It  has  no  power  to  examine 
the  proceedings  on  a  writ  of  error;  and  it  would 
be  stran|^,  if,  under  colour  of  a  writ  to  liberate 
an  individual  from  an  unlawful  imprisonment, 
the  court  could  substantiallv  reverse  a  judgment 
which  the  law  has  placed  beyond  its  control. 
An  imprisonment  under  a  judgment  caimot  be 
unlawful,  unless  that  judgment  be  an  absolute 
nullity ;  and  it  is  not  a  nullity  if  the  court  has 
general  jurisdiction  of  the  subject,  although  it 
should  be  erroneous.    Ibid. 

576.  It  is  universally  understood  that  the 
judgments  of  the  courts  of  the  United  States, 
although  their  jurisdiction  be  not  shown  on  the 
jpleadings,  are  yet  binding  on  all  the  world ;  and 
that  this  apparent  want  of  jurisdiction  can  avail 
the  part^  only  on  a  writ  of  error.  The  judgment 
of  the  circuit  court  in  a  criminal  case  is  of  itself 
evidence  of  its  own  legality,  and  requires  for  its 
support  no  inspection  of  the  indictment  on  which 
it  is  founded.  The  law  trusts  that  court  with 
the  whole  subject,  and  has  not  confided  to  this 
court  the  power  of  revising  its  decisions.  This 
court  cannot  usurp  that  power  by  the  instru- 
mentality of  a  writ  of  habeas  corpus.  The 
judgment  informs  us  that  the  commitment  is 
legal,  and  with  that  information  it  is  our  duty  to 
be  satisfied.    /6td. 

577.  The  circuit  court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  mandamus  to 
the  postmaster-general  of  the  United  States^ 
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eommandin^  him  to  eredit  the  ameunt  found 
due  to  certain  contractors  for  carrykie:  tite  mail 
of  the  United  States;  the  amount  due  to  the 
eontractors  haying  been  ascertained- by  the  soii- 
eitor  of  the  treasury  of  the  United  States^  aeting 
under  an  act  of  con^ss  referring  the  accounts 
to  him.  Kenddlj  Postnu&ter-CSneralf  v.  Thi 
United  States j  12  Peters,  524. 

COUBtS  MABTIIL. 

578.  Amilitia-man  who  refused  to  obey  the 
orders  of  the  president  of  the  United  States, 
calling  him  into  the  public  service,  although  not 
in  the  sense  of  the  act  of  1795,  "employed  in 
the  service  of  the  United  States,"  so  as  to  be 
liable  to  the  rules  and  articles  of  war :  was  liable 
to  be  tried  by  a  court-martial,  called  under  the 
authority  of  the  United  States,  for  the  offence, 
under  the  fifth  section  of  the  same  act.  Houston 
V.  Moore  J  5  Wheat.  1 ;  4  Cond.  Rep.  589. 

579.  A  court-martial  has  no  jurisdiction  over 
a  person  not  liable  to  be  enrolled  in  the  militia  ] 
its  sentence  is  not  conclusive  evidence  in  an  ac- 
tion brought  in  another  court :  the  members  of 
the  court-martial,  and  the  ofncer  who  executes 
its  sentence,  are  all  trespassers.  Wise  v.  Withers, 
3  Cranch,  331 ;  1  Cond.  Rep.  552. 

580.  Trespass  lies  against  a  collector  of  militia 
&ies,  who  distrains  for  a  fine  imposed  by  a  court- 
martial,  upon  a  person  not  liable  to  be  enrolled 
in  the  militia ;  tnc  court-martial  having  no  juris- 
diction of  the  case.     Ibid. 

581.  The  number  of  ofiicers  who  shall  com- 
pose a  court-martial  for  the  trial  of  delinquent 
militia-men,  is  to  be  regulated  according  to  the 
general  usage  of  the  military  service,  or  what 
may  not  unfitly  be  called  the  customary  military 
law.  Martin  v.  Mott,  12  Wheat.  19;  6  Concl. 
Rep.  422. 

582.  Courts  martial,  when  duly  organized,  are 
bound  to  execute  their  duties  and  regulate  their 
modes  of  proceeding,  in  the  absence  of  positive 
enactments,  according  to  the  customary  niilitary 
law.  Upon  any  other  principle,  such  courts  would 
^e  left  without  any  adequate  means  to  exercise 
the  authority  confided  to  them ;  for  there  could 
scarcely  be  framed  a  positive  code  to  provide  for 
the  infinite  variety  of  incidents  applicable  to 
them.    Ibid, 

583.  A  court-martial  regularly  called  under 
the  act  of  1795,  does  not  expire  with  the  termi- 
nation of  the  war  then  existing ;  nor  is  its  juris- 
diction to  try  offences  in  any  shape  dependent 
upon  the  fact  of  war  or  peace.     Ibid. 

584.  The  approval  of  the  sentence  of  a  court- 
martial  for  the  trial  of  delinquent  militia^men, 
by  the  president  of  the  United  States,  is  suffi- 
cient.    Ibid, 

585.  It  seems  that  a  court-martial,  organized 
under  the  authority  of  a  state,  has  no  power  to 
assess  fines  upon  delinquent  militia-men,  for 
failing  to  obey  a  requisition  to  enter  the  service, 
emanating  from  the  secretary  of  war.  Meade  v. 
Deputy  Marshal  of  Virginia  District^  1  Brockenb. 
C.  C.  R.  324. 

586.  A  court  of  inquiry  is  the  proper  tribunal 
for  assessing  fines  against  delinquent  militia- 1 


men,  «r  for  tte  trial  of  privBtos  aot  in  actaal- 
vice,  under  the  laws  ^of  ViigiDaa.    Ibid. 

587.  'The  seoteoce  of  a  coartHnaitial  nsdesed 
against  an  individna],  ^tlieat  ootioe,  is 
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588.  If  the  court  of  a  state  had  jurisdiction 
of  a  matter,  its  decision  wx>uld  be  coocIosiTe; 
but  the  supreme  court  cannot  yield  assent  to  the 
proposition,  that  the  jurisdiction  of  a  state  court 
cannot  be  questioned,  where  its  proceedLiags 
were  brought  collaterally  before  the  circuit  coort 
of  the  UnJted  States.  Ellim  et  d.  v.  Piersol  a 
al.,  ]  Peters,  340. 

589.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause;  and,  whetner  its  decision  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  court.  Bat  if 
it  act  without  authority^  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  Toida- 
ble,  but  simply  void,  and  form  no  bar  to  a  re 
medy  sought  in  opposition  to  them,  even  prior 
to  a  reversal.  They  constitute  no  justificatioD, 
and  all  persons  concerned  in  executing  sach 
judgments  or  sentences,  are  considered  in  law  as 
trespassers.    Ibid. 

590.  The  jurisdiction  of  auy  court  eserci&ng 
authority  over  a  subject,  may  be  inquired  into 
in  every  other  court,  when  ihe  proceeding?  of  the 
former  are  relied  on,  and  brought  before  the  lat- 
ter by  a  party  claiming  the  benefit  of  such  pro- 
ceedings.   Ibid. 

591.  The  jurisdiction  and  authority  of  the 
courts  of  Kentucky  are  derived  wholly  from  the 
statute  law  of  the  state.    Ibid.  341. 

592.  The  clerk  of  Woodford  county  coort  has 
no  authority  to  alter  the  record  of  the  acknow- 
ledgment of  a  deed;  at  any  time  after  the  lecoxd 
is  made.    Ibid. 

593.  A  decree  of  the  supreme  court  of  Ohio 
ordered  that  the  patentee  of  a  certain  tract  of 
land  should  within  six  months  make  a  deed, 
&c.,  with  covenants  of  warranty,  conveying  a 
portion  of  the  land  held  under  a  patent  to  the 
complainants  in  that  suit :  and  on  the  failure  of 
A.  to  make  the  said  deed,  &c.,  "  that  then  and 
In  that  casie  the  complainant  Fhall  hold, 
and  enjoy  the  said  portion  of  land,  in  as  foil  aad 
ample  a  manner  as  if  the  same  had  been  con- 
veyed to  him."  The  decree  of  the  supreme 
court  of  Ohio,  by  which  a  conve}'ance  of  land 
is  directed  to  be  made,  the  decree  being  accord- 
ing to  the- laws  of  Ohio,  vested  in  those  to  whoa 
the  deed  was  ordered  to  be  made,  such  a  legal 
title  to  the  land  to  have  been  conveyed  by  the 
deed  as  M'ould  have  been  vested  by  a  deed  of 
equal  date ;  and  the  registry  act  of  Ohio  applies 
as  well  to  a  title  under  such  a  decree,  as  it  vtwld 
do  if  the  party  held  under  a  bona  5de  deed  of 
the  same  date  with  the  patent  of  the  land ;  aaJ 
the  decree  gives  a  legal  title  as  ample  as  a  deed. 
Steele^s  Lessee  v.  Spencer  et  a/.,  1  Peters,  558. 

594.  It  has  been  the  uniform  course  of  the 
supreme  eourt|  with  respect  to  titles  to  real  pie- 
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petty,  to  apply  the  name  rule  that  is  applied  by 
the  state  tribunals  in  like  cases.  Waring  v. 
Jackson  et  al.j  I  Peters^  671. 

595.  Where^  by  the  established  practice  of 
courts  in  particular  states^  the  courts  in  actions 
of  ejectment  look  beyonu  the  grant,  and  exa- 
mine the  progressive  stages  of  the  title,  from  its 
incipient  state  until  its  consummation ;  such  a 
practice  will  form  the  law  of  cases  decided  un- 
der the  same  in  those  states ;  and  the  supreme 
court  of  the  United  States  regard  those  rules  of 
decision  in  cases  brought  up  from  such  states, 
provided  that  in  so  doing  they  do  not  suffer  the 
provisions  of  any  statute  of  the  United  States  to 
Se  violated.  Ross  v.  Borland  ei  d.j  1  Peters, 
664. 

596.  Where  the  q^nestion  upon  the  construc- 
tion of  the  statute  oi  a  state  relative  to  real  pro- 
perty, has  been  settled  by  any  judicial  decision 
in  the  state  where  the  land  lies,  the  supreme 
court,  upon  the  uniform  principles  adopted  by 
it,  would  recognise  that  decision  as  a  part  of  the 
local  law.     Gardner  v.  Collins^  2  Peters,  58. 

597.  The  statute  of  limitations  in  Kentucky  is 
substantially  the  same  with  the  statute  of  21 
James  2,  ch.  16,  with  the  exception  that  it  sub- 
stitutes the  term  of  five  years  instead  of  six. 
The  English  decisions  have,  therefore,  been  re- 
sorted to  in  this  case,  in  the  construction  of  the 
statute  of  Kentucky,  and  are  entitled  to  great 
consideration.  They  cannot  be  considered  as 
conclusive  upon  the  construction  of  a  statute 
passed  by  a  state  upon  a  like  subject ;  for  this 
belongs  to  the  local  state  tribunal!^  whose  rules 
of  interpretation  must  be  presumed  to  be  found- 
ed upon  a  more  just  and  accurate  view  of  their 
own  jurisprudence.  BeU  v.  Morrison,  1  Peters, 
359. 

598.  If  the  doctrines  of  the  Kentucky  courts, 
in  the  construction  of  a  statute  of  that  state,  are 
irreconcilable  with  the  English  decisions  upon  a 
statute  in  similar  terms;  the  supreme  court,  in 
conformitv  with  its  general  practice,  will  follow 
the  local  law,  and  administer  the  same  justice 
liirhich  the  state  court  would  administer  between 
the  same  parties.     Ibid.  360. 

599.  The  decisions  of  the  court  of  New  York 
on  the  construction  of  its  own  statute  of  frauds, 
and  the  extent  of  the  rules  deduced  from  it,  pre- 
sent to  the  supreme  court  a  ^ide  in  its  decisions 
upon  the  construction  of  their  statute.  D^Wolf 
IT.  Rabaud  et  cd.,  1  Peters,  501. 

600.  In  an  action  of  ejectment  to  recover  land 
in  Kentucky,  the  law  of  real  estate  in  Kentucky 
is  the  law  ot  the  supreme  court  of  the  United 

ates,  in  deciding  the  rights  of  the  parties.  Da- 
V.  Masouj  1  Peters,  603. 

601.  Under  the  law  of  the  state  of  Kentucky, 
id  the  decisions  of  their  courts  upon  it,  a  will 
ith  two  witnesses  is  sufficient  to  pass  real 

_  (fate ;  and  the  copy  of  such  a  will,  duly  proved 
SLri<l  recorded  in  another  state,  is  good  evidence 
of  the  execution  of  the  will.    Ibid.  508. 

602.  It  is  a  settled  rule  in  Kentucky,  that  al- 
Cbough  more  than  one  witness  is  required  to 

il)scribe  a  will  disposing  of  lands,  the  evidence 

one  may  be  sufficient  to  prove  it.     Ibid. 
tf  03.  The  orphans'  court,  by  the  testamentary 


laws  of  Marjrland,  has  a  general  power  to  ad- 
minister justice  in  all  matters  relative  to  the 
affairs  of  deceased  persons,  according  to  law. 
The  commission  to  be  allowed  to  an  executor  or 
administrator,  is  submitted  to  the  discretion  of 
the  court,  ana  is  to  be  not  under  five  per  cent., 
nor  exceeding  ten  per  cent.,  on  the  amount  ot 
the  inventory.  Nicholls  et  at.  v.  Hodges^  Ex,,  1 
Peters,  565. 

604.  This  being  a  suit  upon  a  local  statute, 
giving  a  particular  remedy  in  the  nature  of  a 
foreign  attachment  against  garnishees  who  pos- 
sess goods,  effects  or  credits  of  the  principal 
debtor ;  the  decisions  which  have  been  made  on 
the  construction  of  that  statute  by  the  state  court 
of  Massachusetts,  are  entitled  to  ^reat  respect| 
and  ought,  in  conformity  to  the  uniform  practice 
of  the  siipreme  court,  to  govern  its  decisions. 
Beach  v.  Vilesj  2  Peters,  678. 

605.  The  Questions  which  grow  out  of  the 
language  of  the  act  of  the  Ifgislature  of  North 
Carolina  concerning  the  registration  of  deed& 
passed  in  1715,  so  tar  as  they  have  been  settled 
by  judicial  decisions  of  the  state,  cannot  be  dis- 
turbed by  the  supreme  court.  Whatever  might 
have  been  their  opinion  in  this  case,  had  it  re- 
mained open  for  consideration,  the  peace  of  so- 
ciety and  the  security  of  titles  require  that  the 
court  should  conform  to  the  construction  which 
has  been  made  in  the  courts  of  the  state,  if  it 
can  discover  what  that  construction  is.  Ross  v. 
3f'Lungy  6  Peters,  283. 

606.  The  rule  of  law  being  once  established 
by  the  highest  tribunal  of  a  state,  courts  which 
propose  to  administer  the  law  as  tney  find  it,  are 
ordinarily  bound  in  limine  to  presume,  that, 
whether  it  appears  from  the  reports  or  not,  all 
the  reasons  which  might  have  been  urged  pro 
or  con  upon  the  point  under  consideration,  had 
been  examined  and  disposed  of  judicially.  Lessee 
of  Livins;ston  v.  Moore^  7  Peters,  469. 

607.  There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  dififerent  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,  fur- 
nish the  guides  and  rules  of  decision  in  those  of 
the  Union,  in  all  the  cases  to  which  they  apply ; 
where  the  constitution,  treaties  or  statutes  of  the 
United  States  do  not  otherwise  provide.  Hinde 
et  ux.  V.  Vattiery  5  Peters,  398. 

608.  The  judgment  of  a  state  court,  where  ju- 
risdiction was  acquired,  not  by  the  common  law, 
but  by  a  statute  of  the  state,  which  before  the 
rendition  of  the  judgment,  had  been  virtually  re* 
pealed  by  the  adoption  of  a  treaty,  was  bela  not 
voidable,  but  voicl.  Denn,  ex  dem.  of  Fisher  y. 
Hamdenj  Paine's  C.  C.  R.  55. 

609.  The  circuit  courts  of  the  United  States 
are  created  by  congress,  not  for  the  purpose  of 
administering  the  local  law  of  a  single  state 
alone,  but  to  administer  the  laws  of  all  Uie  states 
in  the  Union,  in  cases  to  which  they  respectively 
apply.  The  judicial  power  conferred  on  the  ge- 
neral government  by  the  oonstitutiooi  extends  to 
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faiany  cases  arising  under  the  laws  of  the  differ- 
6iU  slates ;  and  the  supreme  court  is  called  upon, 
in  the  exercise  of  its  appellate  jurisdiction,  con- 
^itantly  to  take  notice  ot  and  administer  the  juris- 
prudence of  all  the  states.  That  iurisprtidence 
18  then  in  no  just  sense  a  foreign  jurispmdenOe 
to  be  proved  in  the  courts  of  the  United  States, 
by  the  ordinary  modes  of  proof  by  which  the 
laws  of  a  foreign  country  are  to  be  established ; 
but  it  is  to  be  judicially  taken  notice  of  in  the 
same  manner  as  the  laws  of  the  United  States 
are  taken  notice  of  in  those  courts.  Otsings  v, 
Hull,  9  Peters,  607. 

010.  The  snpreme  court  of  the  United  States 
adopts  the  decisions  of  the  state  courts,  when 
applicable  to  titles  to  lands;  but  when  such  titles 
depend  on  compacts  between  the  states  of  the 
Union,  the  rule  of  decision  is  not  to  be  collected 
from  the  decisions  of  the  courts  of  either  stale, 
but  is  one  of  an  mteraational  character.  Marlatt 
-T.  Stiit,  11  Peters;  1. 

611.  In  construing  the  statutes  of  a  state,  infi- 
nite mischief  would  ensue  should  the  federal 
courts  ot)serye  a  different  rule  from  that  which 
has  been  long  established  in  the  state.  M^Keen 
T.  Delancy^s  Legsee^  5  Cranch,  22 ;  2  Cond.  Rep. 
179. 

612.  In  cases  depending  on  the  statute  of  a 
state,  and  more  especially  in  those  respecting 
titles  to  land,  the  federal  courts  adopt  the  con- 
Btruction  of  the  state,  where  that  construction  is 
settled  and  can  be  ascertained.  Polk's  Lessee  y. 
Wendalf  9  Cranch,  87 ;  3  Cond.  Rep.  286. 

613.  The  power  of  the  inferior  court  of  a  state 
to  make  an  order  at  one  term  as  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding 
80  necessarily  dependent  on  the  judgment  of  the 
revisini^  tribunal,  that  the  judgment  of  the  same 
is  considered  authority,  and  the  supreme  court  is 
disposed  to  conform  to  it.  The  Bank  of  Hamilton 
T.  Dudleys  HeirSf  2  Peters,  522. 

614.  The  supreme  court  uniformly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  MtUiud  Assurance 
Society  v.  Watts,  1  Wheat.  279 ;  3  Cond.  Rep.  570. 

615.  The  supreme  court  holds  in  the  highest 
respect  decisions  of  state  courts  upon  local  laws, 
forming  rules  of  property.  Skiff  et  ai,  t.  Jtft7- 
lerU  Heirs,  2  Wheat.  316 ;  4  Cond.  Rep.  132. 

616.  It  is  an  acknowledged  principle  of  law, 
that  the  title  and  disposition  ot  real  property  is 
exclusively  subject  to  the  laws  of  the  country 

'  where  it  is  situated,  which  can  alone  prescribe 
the  mode  by  which  a  title  to  it  can  pass  from 
One  person  to  another.  No  title  therefore  to  real 
estate  will  pass  bv  law,  unless  the  same  is  exe- 
onted,  proved  and  registered  conformably  to  the 
law  of  the  place  where  the  property  is  situated. 
M^Cormick  v.  Sullivantj  10  Wheat.  192;  6  Cond. 
Rep.  71. 

617.  In  construing  local  statutes  respecting 
real  property,  the  courts  of  the  Union  are  go- 
yemed  by  ine  decisions  of  ike  state  tribunals. 
Thatcher  et  d.  y.  Pmtell,  6  Wheat.  119 ;  5  Cond. 
Rep.  28. 

618.  Under  the  34th  section  of  the  jddiciary 
.act  of  1789,  the  acts  of  limitations  of  the  several 
Aates^  where  no  special  provision  has  been  made 


by  congress,  form  a  rule  of  deetsioD  in  theooortiof 
the  United  States,  and  the  i&iDe  effect  i»  sifeii 
to  them  as  is  ffiven  in  the  stale  eoaiti.  Mihmi 
v.  Sillimanj  3  Peters,  277. 

619.  The  supreme  court  fass  noiformly  |»> 
fessed  its  disposition,  in  cases  depeadiftg  on  ike 
laws  of  a  particular  slate,  to  adopt  the  comUimv 
tiOn  which  has  been  ffiven  by  (tte  oouits  o(  tiM 
state  to  those  laws.  This  course  is  foondedDpn 
the  principle  supposed  to  be  univenallyreoQg- 
nised,  that  the  judicial  department  of  every  {>o- 
verament  where  such  department  exists,  is  tlM 
ipprbpriate  organ  for  coAstniing  the  lflg>hliTe 
acts  of  that  government.  'Ehmndorfi.  Tw^ierH 
d.,  10  Wheat.  152;  6  Cond.  Rep.  47. 

620.  On  this  principle^  the  constroction  gim 
by  the  supreme  court  ot  the  United  States  to  tiie 
constitution  and  laws  of  the  United  Stales,  viO 
be  received  by  the  states  ae  theii  true  «mAnMp 
tion.    Ibid, 

621.  The  statute  laws  of  the  states  most  far- 
nish  the  rale  of  decision  to  the  fedeial  coortSiSS 
far  as  they  comport  with  the  coDStilotieo  of  the 
United  States,  in  all  casea  arising  witlua  the  n- 
spective  states ;  and  a  fixed  and  received  cod- 
struction  of  their  respectiye  statute  laws,  in  tlisir 
own  courts,  makes  a  part  of  such  statale  hv. 
Shelby  et  d.  v.  Guy,  11  Wheat.  361;  6Cdod.Re{k 
345. 

622.  The  supreme  eoart  adopU  the  Weal  hv 
of  real  property  as  ascertained  by  the  deciwni 
of  the  state  courts,  whether  these  dedsions  sic 
grounded  on  the  construction  of  the  stalotes  of 
the  state,  or  form  a  part  of  the  unwritten  hv  d 
the  state,  which  has  oecome  a  fixed  rale  of  pn- 
perty.  Jadaon  v.  CAev,  12  Wheal.  153 ;  6  Oni 
Rep.  489. 

623.  The  true  exposition  of  the  thirtj-fositk 
section  of  the  judiciary  act  of  1789,  cb.  20,  vbiek 
provides  that  "the  laws  of  the  sevemi  stat^ 
except  where  the  oonstitmion,  treaties,  « )vn 
of  the  United  States  shall  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  c 
trials  at  common  law,  in  the  courts  of  the  Ivm 
States,  where  they  apply,"  is,  that  the  r^is « 
persons  and  rules  of  property,  as  settled  in  ^ 
states,  shall  be  guides  to  the  courts  of  iheUoitaJ 
States^  in  controversies  depending  before  w 
courts.  UniUd  States  y.  Wonsan^  \  Gaiiis.  C.C 
R.6. 

624.  Soon  after  the  decision  of  a  case  m  tw 
cirouit  court  for  the  district  of  £astVtrgiDis>^ 
case  was  decided  in  the  court  of  appeals  of  tbi 
state,  in  which  the  question  on  the  execaliwhf 
of  the  state  of  Viiginia  was  ehboratelf  argo" 
and  deliberately  decided.  That  decisiOD  «s^ 
that  the  right  to  take  out  an  elegit  is  ool  ^ 
ponded  by  suing  out  a  writ  of  fieri  £acias,  w 
consequently,  tlut  the  lien  of  the  judgmeot  fli* 
tinnes  pendmg  the  proceeding  on  that  wiiU  Tbi 
supreme  court,  according  to  its  nnifonn  cooi^ 
adopts  the  construction  of  the  act,  which  isiBi^ 
by  the  highest  court  of  the  state.  The  M* 
States  y.  Jnorrison,  4  Peters,  127. 

625.  The  supreme  court  of  the  skate  of  Sco 
Carolina  having  decided  that  the  actof  tbekigit' 
lature  of  that  state  of  1744,  relative  to  ihee» 
meooement,  within  two  yearaii  of  actionBef  eJM^ 
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ment  after  nonsuit,  dist^ontinuance,  &c.,  is  a  part 
of  the  limitation  act  of  1812,  and  that  a  suit  com- 
xnenced  within  the  time  prescribed,  arrests  the 
limitation;  and  this,  being  the  decision  of  the 
highest  judicial  tribunal  on  the  construction  of  a 
state  law  relating  to  titles  and  real  property, 
must  be  regarded  by  this  court  as  the  rule  to 
bind  its  judgment.  Henderson  and  Wife  v.  Grif- 
fin,  5  Peters,  151. 

626.  The  course  of  prudence  and  duty  in  ju- 
dicial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  distribution  as  to  power 
and  right  present  themselves,  is  to  yield  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  from  our  very  peculiar  relations, 
cases  may  occur  in  which  the  maintenance  of 
principles  and  the  administration  of  justice,  ac- 
cording to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duty ', 
but  until  then,  it  is  administering  justice  in  the 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  FuUerton  et  d,  v. 
The  Bank  of  the  United  States^  1  Peters,  614. 

627.  The  supreme  court  have  uniformly  adopt- 
ed the  decisions  of  the  state  tribunals  xje^pect- 
ively  in  the  construction  of  their  statutes.  This 
has  been  done  as  a  matter  of  principle,  in  all 
cases  where  the  decision  of  a  state  court  has 
become  a  rule  of  property.  Green  v.  Nealy  6 
PeterS)  291. 

628.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  pf 
parties  are  determined  under  these  laws :  and  it 
iNTouId  be  a  strange  perversion  of  principle  if  the 
iodicial  exposition  of  these  laws  by  the  state  tri- 
bunals should  be  disregarded.  These  expositions 
constitute  the  law,  and  fix  the  rule  of  property. 
Bights  are  acquired  under  this  rule ;  and  it  regu- 
lates all  the  transactions  which  come  within  its 
scope.    Ibid. 

629.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power ;  and  Us  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.    A  state  tribu- 
nal has  a  right  to  examine  any  such  questions, 
&nd  to  determine  thereon ;  but  its  decisions  must 
conform  to  that  of  the  supreme  court,  or  the  cor- 
rective power  may  be  exercised.    But  the  case 
i»  very  different  when  the  question  arises  under 
3.   local  law.    The  decision  of  this  Question  by 
tlie  highest  tribunal  of  a  state  should  be  consi- 
dered as  final  by  the  supreme  court ;  not  because 
the  state  tribunal  in  such  a  case  has  any  power 
to  bind  the  supreme  court,  but  because,  in  the 
lan^age  of  the  court,  in  the  case  of  Shelby  et 
3.1.  17.  Guy,  11  Wheat.  361,  '''a  fixed  and  received 
oonstruction  by  a  state  in  its  own  courts  makes 
a,  part  of  the  statute  law."     Ibid. 

630.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
JsLWy  as  much  as  an  enactment  by  the  le^'slature, 

iw  can  the  supreme  court  make  a  distinction 


between  them  ?  There  could  be  ho  hesit^tJM^ 
in  so  modifying  the  decisions  as  to  ponform  to 
any  legislative  alteration  in  a  statute  j  and  wBy 
should  not  tbe  same  rule  apply  where  the  judi- 
cial branch  of  the  state  government,  in  the  exer* 
cise  of  its  acknowledged  functions,  should,  by 
construction,  give  a  dinerent  effect  to  a  statute 
from  what  h^  at  first  been  given  to  it  1  The 
charge  of  inconsistency  mi^t  be  made  with 
more  force  and  propriety  against  the  federal  tri 
bunals  for  a  disregard  of  this  rule  than  for  con- 
forming to  it.  They  profess  to  be  boiind  by  the 
local  law,  and  vet  they  reject  the  exposition  of 
that  law,  whiCD  forms  a  part  of  it.  It  is  no  an- 
swer to  this  objection,  that  a  different  exposition 
was  formerly  eiyen  to  an  act  which  was  adopted 
by  the  federal  court.  .The  inquiry  is,  What  is 
tBe  settled  law  of  the  slate  at  the  tune  the  deci- 
sion is  made  ?  This  constitutes  the  rule  of  pro- 
perty within  the  state,  by  which  the  rights  of 
litigant  parties  must  be  determined.    Ibid, 

631.  As  the  federal  tribunals  profess  to  be 
governed  by  this  rule,  they  cannot  act  inconsist- 
ently by  enforcing  it.  If  they  change  their  de- 
cision. It  is  because  the  rule  on  which  the  deci- 
sion was  founded  has  been  changed,    tbid. 

632.  The  exposition  of  this  acts  pf  the  several 
legislatures  is  tlie  appronriate  duty  pf  the  state 
courts;  and  the  fedeFaf  courts  will  always  feel 
great  reluctance  in  breaking  the  way  in  explana- 
tion of  such  statutes:  and  will  not  do  so,  unless 
really  necessary  for  the  decision  of  cases  before 
ihem,  Coaiesy  Executrix^  v.  Muse^s  Administror 
^or,  1  Brockent.  C^  C.fi.  539. 

633.  The  courts  pf  the  United  St^ti^s  are  not 
I  concluded  iii  a  matter  of  jgei^eral  equity  jurisdic* 

tion,  by  a  decision  of  the  state  coi^rt.  .rlagg  y 
Mmnj  2  Sumner's  C.  C.  R.  4^7. 


COUNTY. 


Where  an  arm  of  the  sea,  or  creek,  hayeni 
basin,  or  bay,  is  so  narrow  that  a  person  stand- 
ing on  one  shore  can  reasonably  discern  or  dis- 
tinctly see,  by  the  naked  eye,  what  is  doing  on 
the  opposite  shore,  the  waters  are  within  the 
body  of  a  county.  In  such  waters,  it  seems  that 
the  admiralty  and  common  law  courts  have  con- 
current jurisdiction.    The  United  States  y,Grtuhf 


COUNTY  OF  SUFFOLK. 

The  county  of  Suffolk,  in  which. t^e  city  of 
Boston  is  included,  extends  to  all  waters  betweea 
the  circumjacent  lands,  down  to  the  Great  Brew* 
ster  and  Point  Allerton.  The  United  States  T. 
Gru^  5  Mason's  C.  C.  R.  290.      ' 


CURTESY. 

1.  It  seems  that  the  rigid  rules  of  the  common 
law  do  not  require  that  the  husband  shall  have 
had  actual  seisin  of  the  lands  of  the^  wife,  to 
entitle  himself  to  a  tenancy  b^*  ciirte^yji  in  watto 
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or  what  is  eometimes  styled  "  wild  lands."  Da- 
vis tt  al,y.  Masofif  1  Peters,  506. 

2.  If  a  right  of  entry  on  lands  exists,  it  onght 
to  be  sufficient  to  sustain  the  tenure  acquired 
by  the  husband,  where  no  adverse  possession 
exists.    Ibid,  508. 

3.  At  present  it  is  fully  settled  in  equit}',  that 
the  husband  shall  have  curtesy  of  trust,  as  well 
as  of  legal  estates,  of  an  equity  of  redemption, 
of  a  contingent  use,  or  money  to  be  laid  out  in 
lands.    Ibid. 

4.  In  Maine,  a  husband  is  entitled  to  hold  a 
trust  estate  of  his  wife,  as  tenant  by  the  curtesy. 
Robinson  v.  Codman^  1  Sumner's  Rep.  121. 

5.  In  Rhode  Island,  a  husband  is  not  entitled 
to  a  life  estate,  as  tenant  by  the  curtesy,  of  any 
remainder  or  reversion  owned  by  his  wife,  but 
onlv  of  real  estate  of  which  she  has  actual  seisin 
ana  possession  in  fee.  Stoddard  v.  Gibbsj  1  Sum- 
neHs  Rep.  263. 


COVENANT. 

1.  A  trustee  is,  in  general^  suable  only  in 
equity,  and  if  he  chooses  to  bmd  himself  oy  a 
personal  covenant,  he  is  liable  at  law  for  a  breach 
of  it ;  although,  in  the  instrument,  he  describes 
himself  as  trustee.  Duvall  v.  Craigf  2  Wheat. 
45 ;  4  Cond.  Rep.  25. 

2.  Where  the  parties  to  a  deed,  covenanted 
severally  asainst  their  own  acts  and  encum- 
brances, and  also  to  warrant  and  defend  against 
their  own  acts,  and  those  of  all  other  persons, 
with  an  indemnity  in  lands  of  an  equivalent  value 
in  case  of  eviction;  it  was  held  that  these  cove- 
nants were  indejiendent.  and  that  it  was  unne- 
cessary to  allege  in  the  declaration  any  eviction, 
or  any  demand  or  refusal  to  indemnify  with  other 
lands  I  but  that  it  was  sufficient  to  allege  a  prior 
encumbrance  by  the  acts  of  the  grantors,  &c., 
and  that  the  action  might  be  maintained  on  the 
first  covenant  in  order  to  recover  pecuniary  da- 
mages.   Ibid, 

3.  Where  the  grantors  covenant  p;eneraUy 
against  encumbrances  made  by  them,  it  may  be 
construed  as  extending  to  several,  as  well  as 
joint  encumbrances.  No  profert  of  a  deed  is 
necessary  where  it  is  stateclonlyas  inducement, 
and  where  the  plaintiff  is  neither  a  party  nor 
privy  to  it.    Ibid. 

4.  An  averment  of  an  eviction  under  an  elder 
title  is  not  always  necessary  to  sustain  an  action 
on  a  covenant  against  encumbrances:  if  the 
grantee  be  unable  to  obtain  possession  in  conse- 
quence of  an  existing  possession  or  seisin  by  a 
person  claiming  and  holding  under  an  elder  title. 
It  is  equivalent  to  an  eviction,  and  a  breach  of 
the  covenant.    Ibid, 

5.  Where  the  defendant  in  ejectment  for  lands 
in  North  Carolina  has  been  in  possession  under 
title  in  hbnself,  and  those  under  whom  he  claim.s, 
for  a  period  of  seven  years,  or  upwards,  such 
possession  is,  by  the  statute  of  limitations  of 
North  Carolina,  a  conclusive  legal  bar  against 
the  action  by  an  adverse  claimant,  unless  such 
claimant  brings  himself,  by  positive  proof,  with- 
in some  of  the  disabilities  provided  for  by  that 


statute.  In  the  absence  of  such  proof,  the  {\Xh 
shown  by  the  party  in  possession  is  so  complete 
as  to  prove,  in  an  action  upon  a  covenant  against 
encumbrances,  that  a  recovery  obtained  by  the 
adverse  claimant  was  not  by  a  paramount  legdl 
title.  SomervilU  v.  Hamilion,  4  Wheat.  230;  i 
Cond.  Rep.  436. 

6.  Although  many  nice  distinctions  are  to  be 
found  in  the  books,  upon  the  question,  whetbei 
the  covenants  or  promises  of  the  respective  par- 
ties to  the  contract  are  to  be  considered  inde- 
pendent or  dependent,  yet  it  is  evident  the  in- 
clination of  courts  have  strongly  favoured  the 
latter  construction^  as  being  obviously  the  moA 
just.  The  Bank  of  Columbia  y.Hagner^  IPeiettf 
464. 

7.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity,  and  inter- 

{>retation  of  contracts,  are  to  be  governed  by  the 
aws  of  the  country  where  the  contracts  aie 
made,  or  to  be  periormed.  But  the  remedies 
are  to  be  governed  by  the  laws  of  the  counliy 
where  the  suit  is  brought ;  or.  as  it  is  compeD- 
diously  expressed,  by  the  lex  ton.  Because  an 
action  of  covenant  will  lie  in  Kentucky,  on  an 
unsealed  instrument,  it  will  not  lie  in  another 
state,  where  covenant  can  only  be  brought  oo 
an  instrument  under  seal.  Tke  U,  S,  v.  fhruHf^ 
8  Peters,  361. 

8.  Parol  evidence  is  not  admissible  in  an  ac- 
tion of  covenant  of  seisin  to  prove  prior  claims 
in  law.  Pollard  v.  Dwight,  4  Cranch,  421;  S 
Cond.  Rep.  157. 

9.  A  covenant  under  seal  to  come  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  might  be  found  due,  is  merely 
collateral,  and  cannot  be  pleaded  as  an  extis- 
guishment  of  a  simple  contract  debt,  the  period 
within  which  the  settlement  was  to  be  made 
having  elapsed  before  the  commencement  of  the 
suit,  and  the  plea  not  averring  that  sach  settle- 
ment had  been  made.  Bmts  v.  Peters  and  S(i^ 
binsy  9  Wheat.  556 ;  5  Cond.  Rep.  675. 

10.  In  a  declaration  upon  a  covenant  of  war- 
ranty, it  is  necessary  to  allege  substantially  an 
eviction  by  title  paramount ;  but  no  formal  temi5 
are  prescribed  in  which  the  averment  is  to  be 
made.  Day  v.  CAtsm,  10  Wheat.  449;  6  Cond. 
Rep.  181. 

11.  Where  it  was  averred  in  such  a  declara- 
tion, "  that  the  said  0  had  not  a  good  and  sa£> 
cient  title  to  the  said  tract  of  land,  and  by  reasoD 
thereof  the  said  plaintiffs  were  ousted  and  d'i»- 
possessed  of  the  said  premises  by  due  <»arse  of 
law,"  it  was  held  sufficient  as  a  substantial  aver- 
ment of  an  eviction  by  title  paramount.     i5id. 

12.  Where  plaintiffs  declared  in  covenant  both 
as  heirs  and  aevisees,  without  showing  in  paru- 
cular  how  they  were  heirs,  and  without  setting 
out  the  will,  it  was  held  not  to  be  fatal  on  geueal 
demurrer.    Ibid, 

13.  An  action  maybe  sustained  on  a  ooTeoast 
of  seisin,  although  the  plaintiff  has  never  bees 
evicted;  and  the  declaration  need  not  averai 
eviction.  Pollard  etaLv,  Dwightetd,,  4  Crasca, 
421 ;  2  Cond.  Rep.  157. 

14.  A  covenant  by  an  executor,  on  a  oomrey- 
ance  of  land  of  his  testator,  in  his  capacitf  at 


COVENANT. 


601 


Covenant 


executor,  "and  not  otherwise,"  is  not  binding  ou 
him  in  his  individual  capacity.  Thayer  v.  Wen- 
dell,  1  Gailis.  C.  C.  R.  37. 

15.  A  covenant,  that  the  premises  sold  were, 
in  due  form  of  law,  extended  upon,  and  taken  in 
execution  to  satisfy  a  debt  due  to  the  testator, 
and  that  all  the  forms  of  Jaw  relating  to  the  set- 
ting off,  &c.,  have  been  complied  with,  is  a  co- 
Tenant  for  the  regularity  of  the  proceed  inffs  only, 
and  not  for  the  validity  of  the  title,    i&t'o. 

16.  Action  of  covenant^  upon  an  agreement 
tinder  seal,  entered  into  m  1804,  in  which  the 
defendant  bound  himself  to  pay  to  the  plaintiff 
two  notes  of  twelve  hnndred  and  fifty  dollars 
each,  and  an  unliquidated  demand,  when  it 
Bfaoold  be  liquidated,  forthwith;  after  the  de- 
fendant should  obtain,  or  be  in  a  legal  capacity 
to  obtain  the  lawful  possession  of  the  Georgia 
iandi^  conveyed  by  him  to  E.  6.  The  declara- 
tion averred,  that  on  and  ever  since  the  1st  of 
May,  1806,  the  defendant  was  in  the  legal  capa- 
city to  obtain,  &c. :  and,  on  this,  issue  was  joined : 
Heldj  that  until  tne  defendant  was  in  the  leeal 
cafAcity  to  obtain  possession  of  the  lands,  the 
plaintiff's  claim  was  suspended:  and  as  soon  as 
the  capacity  existed,  the  plaintiff's  right  accrued, 
ahbooeh  the  defendant  did  not  choose  to  obtain, 
or  endeavour  to  obtain  the  possession.  Bleecker 
V.Bond,  3  Wash.  C.  C.  R.  529. 

17.  The  mortgagee  of  the  defendant,  as  the 
agent  of  the  defendant,  having  received,  from 
the  United  States,  compensation  for  the  lands 
conveyed  to  the  defendant,  by  £.  6. ;  and  he 
having  conveyed  the  land  to  the  United  States, 
they  being  part  of  the  Yazoo  lands,  the  defendant 
ia  estoppmi  thereby,  from  denying  his  legal  ca- 
pacity to  obtain  possession  of  the  lands.    Ibid, 

18.  Covenant  will  not  lie  upon  words  in  an 
inatrament  inserted  by  way  of  condition  or  de* 
feasance,  by  the  performance  of  some  collateral 
act.  United  States  v.  Broum.  1  Paine's  C.  C.  R. 
422. 

19.  So  upon  a  penal  bond,  conditioned  that 
one  should  account  for  public  moneys,  property, 
&c. :  Held^  that  the  covenant  would  not  lie  upon 
the  condition.  But  the  covenant  will  lie  upon 
the  bond  itself;  but  the  breach  assigned  must 
be  the  nonpayment  of  the  penalty.    Ibid. 

20.  Where  covenant  was  brought  upon  bond 
itself,  and  the  breach  assigned  was  the  nonper- 
formance of  the  condition,  it  was  held  bacl  on 
demurrer.    Ibid. 

21.  Where  the  whole  consideration  for  any 
stipulation  fails,  or  it  becomes  incapable  of  being 
perfomDed  substantially,  as  the  parties  intended, 
by  the  voluntary  act  of  one  of  the  parties,  the 
other  is  not  bound  to  proceed.  Kleine  t.  Cataroy 
2  Gallia.  C.  C.  R.  61. 

22.  When  the  covenants  in  an  agreement  are 
dependent  and  concurrent,  the  plaintiff  must 
aver  and  prove  performance,  or  oner  to  perform 
the  covenants  on  his  part ;  and  to  ascertain  what 
coTenants  are  of  this  description,  the  intention 
of  the  parties  is  to  be  sought  for  rather  in  the 
>rder  of  time  in  which  the  acts  are  to  be  done, 
han  from  the  stmcture  of  the  instrument. 
roodunn  t.  Lynn  and  Buits^  4  Wash.  C.  C.  R. 
14. 


23.  The  holder  of  property  let  upon  ground 
rent,  where  there  is  a  covenant  to  pay  the  rent, 
although  the  same  was  not  made  by  the  holder 
is  liable  to  pay  the  ground  rent,  so  long  as  pos^ 
session  is  retained  by  him.  Hurst  v.  Rodney^  1 
Wash.  C.  C.  R.  375. 

24.  Where  the  covenants  are  dependent,  the 
plaintiff  cannot  support  his  action  tor  a  breach, 
without  showing  performance  on  his  part  of  every 
affirmative  covenant ;  and  it  is  competent  to  the 
defendant  to  show  a  oreach  of  such  as  are  nega- 
tive. But  where  the  covenants  are  independent, 
the  defendant  cannot  be  permitted  to  avail  him- 
self of  a  breach  of  those  to  be  performed  by  the 
plaintiff,  under  the  plea  of  covenants  performed 
with  leave,  &c.  nebster  v.  Warrenj  2  Wash.  C. 
C.  R.  456. 

25.  Where,  in  a  building  contract,  the  follow- 
ing covenant  was  contained:  "The  said  houses 
to  be  completely  finished  on  or  before  the  24th 
of  December  next,  under  a  penalty  of  one  thou- 
sand dollars,  in  case  of  failure :"  it  was  held  that 
this  was  not  intended  as  liquidated  damages  for 
the  breach  of  that  single  covenant  only,  but  ap- 
plied to  all  the  covenants  made  by  tne  same 
party  in  that  agreement ;  that  it  was  in  the  na- 
ture of  a  penalty,  and  could  not  be  set  off  in  an 
action  brought  by  the  party  to  recover  the  price 
of  the  work.  Tayloe  v.  Sandiford^  7  Wheat.  13 ; 
5  Cond.  Rep.  210. 

26.  An  agreement  to  perform  certain  work 
within  a  limited  time,  under  a  certain  penalty, 
is  not  to  be  construed  as  liquidating  the  ciama^es 
which  the  party  is  to  pay  for  the  breach  of  nis 
covenant.    Ibia. 

27.  To  avoid  circuity  of  action,  a  covenant 
may  be  pleaded  as  a  release ;  but  it  must  be  a 
covenant  between  the  parties  only :  and  if  it  con- 
tains no  words  of  release,  it  will  not  be  construed 
such,  unless  it  ^ives  the  covenantor  a  rieht  of 
action,  which  will  precisely  countervail  that  to 
which  he  is  liable ;  and  unle.ss,  too,  it  was  the 
intention  of  the  parties  that  the  last  instrument 
should  defeat  the  first.  Gamett,  EzW  of  Brook 
V.  Macon  et  al.j  2  Brockenb.  C.  C.  R.  185. 

28.  Action  of  covenant  brought  by  the  plain- 
tiff in  error,  to  recover  the  amount  of  certain 
rents  alleged  to  have  been  due  and  in  arrear 
from  the  defendant  since  the  death  of  his  intes- 
tate, under  an  indenture,  by  which  an  annual 
rent  was  reserved  out  of  the  property  conveyed 
by  the  indenture,  and  which  the  grantee  cove- 
nanted to  pay ;  a  clause  of  re-entry  for  non-pay- 
ment of  tne  rent  being  containea  in  the  deed. 
By  the  court : — It  is  firmly  established,  that  on  a 
covenant  to  pay  rent,  reserved  by  the  deed 
granting  real  estate  suoject  to  the  rent,  the  per- 
sonal representatives  of  the  covenantor  are  liable 
for  the  non-payment  of  the  rent  after  an  assign- 
ment, although  there  may  be  a  good  remedy 
against  the  assignee.  The  laws  of  Virginia  have 
not^  in  this  respect,  narrowed  down  the  respon- 
sibility existing  by  the  common  law  in  England. 
Scott  V.  Lunt^s  AinCry  7  Peters,  596. 

29.  A  covenant  to  suspend  proceedings  upon  a 
judgment,  until  another  security  given  by  the 
defendant  is  exhausted,  and  proves  inadequate, 
not  being  perpetual,  does  not  release  the  judg- 


502 


COVERTURE.— CREDITOR. 


Coverture.^ — Creditor. 


female,  and  her  children,  as  his  slaTcs:  HtlL 


ment.  The  judgment  continues  in  full  force, 
with  all  its  legal  incidents  attached  to  it.  Scriba 
4*  Co.  y.  Deans  et  oZ.,  1  Brock.  C.  C.  R.  166. 

30.  Query f  Where  a  man  covenants  to  convey 
land,  and  breaks  his  covenant  to  convey,  iii  order 
to  avail  himself  of  their  increased  value,  and  an 
action  of  covenant  is  brought  to  recover  aamages 

for  the  breach,  if  the  value  of  the  lands  at  the  I  at  law.    Equity  examines  them  with  great  can- 
time  of  trial  should  not  be  the  standard  of  da- 1  tion,  before  it  will  confirm  them.    Bat  it  does 


that  they  were  free  by  virtue  of  the  deed 
manumission  executed  by  the  wife.   Wdli^' 
ford  V.  Allettf  10  Peters,  583. 

4.  Agreements  between  hnsbaod  and  wife^ 
during  coverture,  for  the  transfer  by  him  of  pro- 
perty directly  to  the  latter,  are  undoabtedly  void 


mages?    Letcher  ^  Arnold  v.  Woodson,  1  Brock. 
C.  C.  R.  212. 

31.  But  it  seems  that  where  a  man  contracts 
for  the  sale  of  lands  without  fraud,  and  it  after- 
wards appears,  that  he  had  In  truth  no  title  to 
the  lands  when  the  contract  was  entered  into; 
and  in  consequence  of  his  want  of  title  he  refuses 
to  convey  \  the  standard  of  damages  in  ah  action 
founded  upon  the  covenant^  is  the  value  of  the 
lands  at  the  time  of  the  contract  entered  into, 
and  not  their  value  at  the  time  of  trial.    Ihid, 

32.  Whether  the  iury,  in  such  a  case,  should 
allow  interest  upon  the  value  of  the  lancis  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cumstances of  the  case,  of  which  they  are  the 
proper  judges  \  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury  any  cir- 
cumstances teudins  to  show  that  interest  snould 
not  be  allowed.    Snd, 


COVERTURE. 

1.  By  the  law  of  Maryland,  a  married  woman 
cannot  dispose  of  real  property,  without  the  con- 
sent of  her  husband  \  nor  can  sne  execute  a  good 
and  valid  deed  to  pass  real  estate,  unless  he 
shall  join  in  it.  The  separate  examination  and 
other  solemnities  required  by  law  are  indispen- 
sable, and  must  not  be  omitted.  A  deed*,  there- 
fore, executed  by  a  married  woman,  of  real  pro- 
pertv,  acquired  by  her  while  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
void.    Rhea  et  a2.  v.  Rhenner^  1  Peters,  109. 

2.  The  privy  examination  and  acknowledg- 
ment of  a  deed,  by  a  feme  covert,  so  as  to  pass 
her  estate,  cannot  be  legally  proved  by  parol 
testimony.  Elliott  et  d.v.  Peirsol  et  al.,  1  Peters, 
337. 

3.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  Maryland,  for 
alimony,  which  was  allowed  to  her,  pendente 
lite.  The  husband  gave  the  wife  a  female  ne- 
gro slave,  and  some  other  property,  in  discharge 
of  the  alimony.  She  removed  to  Washington, 
hired  out  the  slave,  and  afterwards,  in  conside- 
ration of  a  sum  of  money,  and  for  other  conside- 
rations, she  manumitted,  oy  deed,  the  slave,  and 
her  two  infant  children,  the  eldest  not  being 
three  years  old.  Some  time  after  the  arrange- 
ment between  the  husband  and  wife,  a  final 
separation  took  place  between  them,  by  a  verbal 
agreement;  eacli  to  retain  ^'the  property  each 
had,  and  (o  be  quits  forever,''  and  the  wife  re- 
linquished all  further  claim  for  alimony.  After 
the  dea;tti  of  the  wife,  the  husband  claimed  the 


sustain  them  when  a  clear  and  satisfactory  caie 
is  made  out,  that  the  property  is  to  be  applied  to 
the  separate  use  of  tbe  wife ;  where  tne  cousi- 
deration  of  the  transfer  is  a  separate  interest  of 
the  wife,  yielded  up  by  her  for  the  husband*! 
benefit,  or  of  their  family ;  or  which  has  been 
appropriated  by  him  to  his  nses;  where  the  bos- 
Iraind  IS  in  a  situation  to  make  a  gift  of  property 
to  the  wife,  and  distinctly  separates  it  from  ids 
mass  of  his  property  for  her  use.  Either  ase 
equity  will  sustain,  though  no  trustee  has  been 
interposed  to  hold  for  the  wife's  use.   M. 

5.  Marriage  of  the  plaintiff,  pendente  lite, 
does  not  of  itself  abate  the  suit.  The  objectioa 
can  only  be  made  available  by^ea  in  sbste- 
mem.  Chirack  v.  Reiniekery  11  Wheal.  280;  f 
Coiid.  Rep.  310. 

6.  The  incapacities  of  femes  coTert  pioyided 
by  the  common  law,  apply  to  their  M  rigbtS) 
and  for  their  proteiction  and  interest.  Bot  tbey 
do  not  reach  their  political  rights,  nor  prereot 
their  acquiring  or  losing  a  national  chaia^ei. 
These  political  rights  do  not  stand  upon  the 
mere  doctrines  of  municipal  law,  applicable  to 
ordinary  transactions,  but  stand  upon  the  lUM 
generalprinciple  of  the  law  of  nations.  Sknh 
et  d.  V.  Vupotiif  3  Peters,  248. 


CREDITOR. 

1.  If  a  factor,  with  a  del  credere  oommiMioD, 
sells  the  goods  of  his  principal,  and  taka  o^ 
tiable  securities  in  payment,  and  fails  befon 
they  become  due,  and  assigns  the  secoritieft  to 
his  assignees  for  the  benefit  of  his  creditors,  aod 
the  assignees  receive  (he  money  when  the  ootei 
become  due,  the  principal  may  recoTer  fwa 
the  assignees,  subject  to  a  deduction  of  the  ooo- 
mission  of  the  factor  for  his  commission  via 
charges.  Thompson  v.  Perkins^  3  Mason's  C.  C 
R.  232. 

2.  It  is  not  a  fraud  upon  any  attaching  ciediW, 
to  provide  for  the  payment  of  all  the  crediton  la 
preference  to  one  who  means  to  attach  by  p?^ 
cess  the  property  conveyed,  fiiabej^  v. ITw**!* 
4  Mason's  C.  C.  R.  20e. 

3.  The  assent  of  creditors  to  an  assignioct 
not  stipulalinff  for  a  release  may  be  m&sBi^ 
Aliter,  if  a  release  is  stipulated  for.    7^- 

4.  if  the  terms  of  a  covenant  by  creditors » 
indemnify  the  debtor  against  claims  under  tbeffl 
are  general,  it  will  be  construed  a  several  core 
nant  b]^  each  creditor,  unless  they  coDseul^ 
relinquish  a  part  of  their  debts.    Aid, 

5.  Where  a  bill  of  lading  consigns  the  propertj 
for  sales  and  returns,  the  consignee  can  aioae 
endorse  the  bill  of  lading  so  as  to  pass  the  titw 
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to  the  goods,  Bat  subject  to  such  an  endorse* 
xpent  to  a  purchaser,  the  consignee  may  by  a 
legal  conveyance  assign  a  legal  title  to  them,  so 
as  to  be  good  against  his  own  creditors,  D'-Woif 
r.  Harris^  4  Mason'a  C.  C.  R.  515p 

6.  Where  property  abroad  is  transferred  as 
security,  or  absolutely,  it  is.  safficient  to  convey 
a  good  title  to  the  purchaser  against  creditors,  if 
he  uses  due  diligence  upon  the  return  voyage  to 
take  possession  of  the  proceeds;  although  they 
may  oe  consigned  to  the  vendor.    iM. 

7.  A  bill  of  sale  of  a  ship  and  cargo  lyine  in 
port,  is,  as  against  creditors,  good  and  valid,  if 
Dona  fide  made,  although  possession  is  not  taken 
of  the  same  by  Uie  purcoaser,  if  such  bill  of 
iiale  be  merely  by  way  of  mortgage  or  security, 
and  not  absolute, and  ills  pursuant  to  the  agree*- 
ment  of  the  parties,  that  the  mortgagor  shall 
have  the  conduct  and  management  of  the  voyage 
on  which  the  ship  is  then  destined.    Ibid, 

8.  Creditors  are  not  necessary  or  proper  fkar- 
ties  eenerally  in  a  bill  between  partners  to  wind 
up  the  Murtuership  ooncemSf  Ifoxts  v.  Corr,  1 
Sumner's  C.  C.  R.  173. 

9.  Upon  the  dissolution  of  a  partnership,  each 
MTtner  has  a  lien  upon  the  enects,  as  well  for 
ois  own  indemnity  against  the  joint  debts,  as  for 
his  proportion  of  tha  surplus;  but  the  creditora 
of  the  partnership,  as  such.  h^.ve  no  lien  upon 
Ihe  partnership  eileots  foe  tneir  debts.    Ibid. 

10.  It  is  not  uacessarv  for  tl^e  validity  of  a 
deed  of  assignment  Cpi;  the  benefit  pf  creditors, 
that  the  creditors  shall  be  consulted ;  althougn 
the  propriety  of  pursuing,  such  a  coarse  will  ge- 
qi^raJly  suggest  it^  where  they  can  be  assembled. 
But  be  this  aa  it  may,  it  cannot  be  necessary 
that  the  fact  should  appear  on  the  face  of  the 
deed.    Braskiwr  v.  Wt$t^  7  Peters,  608. 

11.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  by  an  aso 
flignment  made  bouia  fide ,  and  no  subsequent 
attachment,  or  subsequentlv  acquired  lien,  will 
avoid  such  assignment.  Spring  ei  al.y*  South 
Carolina  Ins,,  Co.y  8  Wheat.  268 ;  5  Cond.  Rep. 
434. 

12.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another  in  payment ;  and  it  is  no  objection  to 
tha  validity  of  an  assignment  for  that  pur[^se. 
that  it  was  made  by  the  grantor,  and  received 
by  the  grantee,  as  trustee,  m  the  hope  and  ex- 
pectation, and  with  the  view  of  preventing  a 
prosecution  for  felony,  connected  with  his  tcana- 
actiona  with  his  creditors  j  if  the  preferred  cre- 
ditors have  done  nothing  to  excite  that  hope, 
and  the  assignment  was  made  without  their 
knowledge  or  concurrence  at  the  time  of  its  exe- 
cution, and  without  a  knowledge  of  the  motiyes 
which  infiuenced  the  assizor;  or  was  not  after* 
vards  assented  to  by  them,  under  some  engage- 
ment, express  or  implied,  to  suppress  or  forbear 
the  prosecution.  Srookt  T.  Morbury^  11  Wheat. 
78;  6.  Good.  Rep.  220. 

13.  An  assignment  for  the  benefit  of  pieferred 
€sreditors,  is  valid,  although  their  assent  is  not 
^iven  at  the  time  of  its  execution,  if  they  sub- 
Aequently  assent  Ui  terms,  or  by  actually  recetv- 
lo^  the  benefit  of  it.    Ibid. 

14.  A  court  of  equity  will  sustain  tha  bill  of  a 


married  woman  suing  by  her  next  friend,  to  re 
cover  a  legacy  bequeathed  to  her,  where  the, 
husband  has  transferred  all  his  marital  rights,  in. 
the  legacy,  to  his  wife.    Gdlego  v.  GaUego's 
£xV,  2  Bruckenb.  C.  C.  R.  285. 

15.  A  legacy,  until  it  is  recovered,  is  a  chose, 
in  action,  and  the  marital  right  of  tne  husband 
to  his  wife's  legacy  does  not  attach,  until  it  la. 
reduced  into  possession ;  he  may  indeed  sue  for. 
it,  and  reduce  it  into  possession ,  but  so  long  at 
it  continues  a  chose  in  action  it  is  the  property 
of  the  wife.    Ibid. 

16.  A  relinquishment  by  the  husband  of  hii. 
marital  right  to  a  legacy  bequeathed  to  his  wife.' 
is  valid  aa  to  the  creditors  of  the  husband,  andt 
a  court  of  equity  will  not  interpose  its  authority, 
to  compel  the  husband  to  reduce  the  legacy  inta 
his  possession,  for  the  purpose  of  subjecting  it 
to  their  claims.    Ibid. 


CRIMES. 

1.  Destroyinf  a  vemel  at  Ma,  to  the  iojnry  of  the  un- 
der writeri  Paga 

9.  Coofluing  the  roaater  of  a  veieel 904 

1  CottnterfeitiDff  coin fl04 

4.  Forfery W4 

&  Lareeoy SOS 

e.  Murder 500 

7.  Oliitruetion  of  prooeaa 507 

8»  Paijury 501 

0.  Piraay 508 

10.  Revolt,  and  endeavouring  to  make  a  revolt 510 

11.  Running  away  with  a  veaMl 5tft 

19;  Robbing  the  mall  of  the  United  Sutea 510 

13.  Slave-trade 5U 

14.  Treaeon 513 

15.  Violation  of  the  neutrality  of  the  United  SUtee  . .  514 

1.  Destroying  a  Vesul  at  Sea  to  the  Injury  qf  the 

Underwriters. 

1.  Under  the  socood  section  of  the  act  of 
March  20,  1804,  ch.  393^  on  an  indictment  foe 
destroying  a  vessel  with  intent  to  prejudice  the 
underwriters,  it  is  sufficient  to  show  the  existence 
of  an  association  actually  carrying  on  the  busi- 
ness of  insurance,  by  whose  known  officers,  de 
facto,  the  policy  waa  executed,  and  to  prejudice 
whom  the  vessel  insured  was  ctestroyea,  without 
proving  the  existence  of  a  lesal  corporation  au- 
thorized to  insure,  or  a  compliance  on  the  pari 
of  such  corporation  with  the  terms  of  its  chartei^ 
or  the  validity  of  the  policy  of  insurance.  Unitei 
States  Y.Anudyj  11  Wheat.  392;  6  Cond.  Rep. 
362. 

2.  The  law  not  makii^  it  an  ofieoce  in  the 
owner  to  destroy  his  vessel  to  the  prejudice  of 
the  underwriters  on  the  caigo,  no  evidence  caa 
be  given  to  establish  charges  against  the  de* 
fendant  for  such  destruction,  to  the  preiudice  of 
the  underwriters  on  the  cargo,  even  if  the  indict 
ment  contained  such  a  charge.  Evidence  of  the 
value  of  the  property  insured  may  be  given  to 
show  inducemenU  to  destroy  or  preserye  it.  Tha 
United  States  v.  J^ichard  Johns,  I  Wash.  C.  C.  R. 
363. 
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8.  It  is  necessary  in  the  indictment  to  state 
that  the  intent  was  to  prejudice  the  underwriters. 
Rid. 

4.  The  prosecutor  on  an  indictment  for  de- 
stroying a  Tessel,  must  show  that  the  insurance 
is  a  valid  insurance;  and  if  made  by  an  in- 
corporated insurance  company,  the  act  of  in- 
corporation must  Jbe  shown,  and  the  contract  of 
insurance  must  be  sliown  to  have  been  executed. 
Ibid, 

5.  The  legal  meaning  of  the  term  <' destroy^*' 
by  the  act  of  congress,  is  to  unfit  the  vessel  (or 
service,  beyond  the  hope  of  ordinary  means. 
This,  as  to  the  extent  of  the  injury,  is  synony- 
mous with  '*  cast  away."  Both  mean  such  an 
act  as  causes  the  vessel  to  perish  and  to  be  lost, 
or  to  be  irrecoverable  by  ordinary  means.    Ibid. 

2.  Confining  the  Master  of  a  Vessel. 

6.  To  constitute  the  offence  of  confining  the 
captain,  the  act  of  confining  must  be  feloniously 
done.  The  United  States  v.  Henrys  4  Wash.  C. 
C.  R.  428. 

7.  To  take  hold  of  the  master,  on  the  deck ; 
and  afterwards  presenting  a  pistol  at  his  breast 
in  the  cabin,  and  thereby  preventing  his  going 
on  deck,  is  a  confinement  of  the  roaster.  T/^ 
United  States  v.  Stevens,  4  Wash.  C.  C.  R.  548. 

8.  Any  confinement  of  the  master,  whether  by 
depriv  ing  him  of  the  use  of  his  limbs,  or  by  shut- 
ting h  m  in  the  cabin,  or  by  intimidation  prevent- 
ing h.m  from  the  free  use  of  every  part  of  the 
vessel,  amounts  to  a  confinement  of  the  master 
within  the  twelfth  section  of  the  act  of  congress 
of  Ai;ril  2,  1799,  ch.  38.  United  States  v.  Sharp 
etal.,l  Peters' C.  C.  R.  118. 

9.  Suchofience,  if  committed  within  the  mouth 
of  a  foreign  river,  which  is  a  mile  and  a  half 
wide,  is  within  the  act  of  congress.  United 
States  V.  Smith  et  al.,  3  Wash.  C.  C.  R.  78. 

10.  A  confinement  of  the  master,  within  the 
statute  of  1790,  ch.  9,  sec.  12,  is  not  limited 
merely  to  a  seizure  of  the  master,  and  prevent- 
ing the  moving  of  his  body,  or  to  locking  him  up 
in  a  particular  place,  as  a  cabin  or  state-room, 
but  extends  to  all  restraints  of  personal  liberty 
in  freely  going  about  the  ship,  by  present  force, 
or  threats  of  bodily  injury.  United  States  v. 
Hemmery  4  Mason's  C.  C.  R.  105. 

11.  A  master  of  a  vessel  may  so  conduct  him- 
self as  to  justify  the  ofiScers  and  crew  in  placing 
restraints  upon  him,  to  prevent  his  committing 
acts  which  might  endanger  the  lives  of  all  the 
persons  on  board  j  but  an  excuse  of  this  kind 
must  be  listened  to  with  great  caution,  and  such 
measures  should  cease  whenever  the  occasion 
for  them  ceases.    Ibid, 

12.  If  the  master  of  a  vessel  is  restrained 
from  performing  his  duties  by  such  mutinous 
conduct  in  his  crew  as  would  reasonably  intimi- 
date a  firm  roan ;  this  is  a  confinement  within 
the  meaning  of  the  act  of  congress.  United 
States  V.  Bltuien,  1  Peters'  C.  C.  R.  213. 

13.  The  circumstance  that  the  master  went 
armed  to  every  part  of  the  ship,  if  it  was  neces- 
mry  for  his  safety  that  he  should  protect  him- 
self, will  tiot  vary  the  case.    i^td. 

14.  Seizing  the  person  of  the  master,  although 


the  restraint  is  but  momentary,  is  a  confinement 
prohibited  by  law ;  and  such  conduct  is  not  ex- 
cused or  justified  by  a  previous  battery  on  the 
seamen,  to  enforce  a  command  which  the  sea- 
men ought  to  have  performed.    Ibid, 

15.  To  constitute  a  confinement  of  the  master 
within  the  purview  of  the  same  act,  it  is  suf- 
ficient that  there  is  a  personal  seizure  or  re- 
straint of  the  master,  although  it  may  be  for  the 
purpose  of  inflicting  personal  chastisement  upon 
the  master.  United  States  v.  Savage,  5  Masoa't 
C.  C.  R.  464. 

3.  Counterfeiting  Coin. 

16.  The  head  pistareen,  is  no  part  of  the 
Spanish  milled  dollar.  Such  pistareen  or  piece 
or  coin  is  not  a  silver  coin  of  Spain,  made  car- 
rent  by  law  in  the  United  States.  Unittd  Sieies 
V.  Gardner^  10  Peters,  618. 

4.  Forgery, 

17.  Indictment  in  the  circuit  court  of  North 
Carolina  for  the  forgery  of,  and  an  attempt  to 
pass,  &c.,  a  certain  paper  writing  in  imitatioD 
of,  and  purporting  to  be  a  bill  or  note  issued  by 
the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  founded  on  the  e^ 
teenth  section  of  the  act  of  1816,  establishing 
the  Bank  of  the  United  States.  The  note  was 
signed  with  the  name  of  John  Huske,  who  had 
not  been  at  any  time  president  of  the  Bank  of 
the  United  States,  but  who,  at  the  tinne  of  the 
date  of  the  counterfeit,  was  the  president  of  the 
office  of  discount  at  Fayetteville ;  and  was  cood- 
tersigned  by  the  name  of  John  W.  Sandford^  who 
at  no  time  was  cashier  of  the  mother  bank,  bat 
was  at  the  said  date  cashier  of  the  said  office  of 
discount  and  deposit.  Held,  that  this  was  an 
offence  within  the  provisions  of  the  law.  UnOei 
States  v.  Turnery  7  Peters,  132. 

18.  The  policy  of  the  act  extends  to  such  a 
case.  The  object  is  to  guard  the  pnblic  from 
false  and  counterfeit  paper,  purporting  on  its 
face  to  be  issued  by  the  Dank.  It  conld  not  be 
presumed  that  persons  in  general  could  be  oo^ 
nizant  of  the  fact,  who.  at  particular  periods^ 
were  the  president  ana  cashier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the 
pleasure  of  the  directors,  and  the  times  of  their 
appointment  or  removal,  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  of 
the  body  of  the  citizens.  The  public  mischief 
would  be  equally  great  whether  the  names  were 
those  of  the  genuine  officers,  or  of  fictitious  or 
unauthorized  persons,  and  ordinary  diligence 
would  not  protect  them  against  imposition.  Ibid. 

19.  Indictment  on  the  eighteenth  section  of 
the  act  of  congress,  passed  on  the  15th  day  of 
April,  1816,  entitJea  "an  act  to  incorporate  the 
subscribers  to  the  Bank  of  the  United  States.-' 
The  indictment  charged  the  defendant  with 
uttering  and  fencing  "  a  counterfeit  bill  in  imi- 
tation of  a  bill  issued  by  the  president,"  &c^  of 
the  bank.  The  forged  paper  was  in  these  wroids 
and  figures :  '<  Cashier  of  the  Bank  of  the  United 
States,  pay  to  C.  W.  Earnest,  or  order,  Gye  do^ 
lars.  Office  of  discount  and  deposit  in  Pitts- 
burgh, the  10th  day  of  Dec.,  1829.    A.  Brackok- 
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ridge,  pres.,  J.  Correy,  cash."  Indorsed,  "  pay 
the  bearer,  C.  W.  £arae8t."  Heldj  that  a 
genuine  instrument  of  which  the  forged  and 
counterfeit  instrument  is  an  imitation,  is  not  a 
bill  issued  by  order  of  the  president,  &c..  of  the 
Bank  of  the  United  States,  according  to  tne  true 
intent  and  meaning  of  the  eighteenth  section  of 
the  act  incorporating  the  bans.  United  States  t. 
Brevfster,  7  Peters,  164. 

20.  Counterfeiting  an  indorsement  of  a  post 
note  of  the  Bank  of  the  United  States,  is  not  an 
offence  under  the  eighteenth  section  of  the  act 
incorporating  the  bank.  United  States  r.  Stewart^ 
4  Wash.  C.  C.  R.  226. 

21.  In  a  prosecution  for  for^ng  the  notes  of 
the  Bank  ot  the  United  States^  it  is  not  necessary 
to  prove  that  it  was  committed  with  intent  to 
defraud  some  corporation  or  person,  and  that  the 
notes  stated  in  the  indictment  and  ghren  in  evi- 
dence as  forged,  and  those  alleged  to  be  forged, 
are  the  same.  United  States  v.  JReif6en  Moses^ 
4  Wash.  C.  C.  R.  126. 

22.  Proof  of  passing  or  attempting  to  pass 
counterfeit  money,  by  an  agent  employed  by 
the  defendant  for  that  purpose,  is  the  same  as 

g roving  the  acts  to  have  been  done  by  himself. 
^nited  States  v.  Morrow^  4  Wash.  C.  C.  R.  738. 

23.  In  a  prosecution  for  passing  counterfeit 
money,  the  jury  should  be  satisfieilthat  the  re- 
semblance of  tne  foi^ged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  using  ordinary 
caution.    Ihid, 

24.  Forgeries  under  the  laws  of  the  United 
Slates  must  be  tried  in  the  district  where  the 
crime  is  committed.  United  States  t.  Britton, 
8  Mason's  Rep.  462. 

25.  In  an  indictment  for  forgery,  it  is  in  gene- 
ral necessary  to  set  forth  the  tenor  of  the  instru- 
ment, and  it  must  be  proved  as  it  is  set  forth. 
Ibid. 

26.  In  an  indictment  for  forgery,  if  there  is  a 
yariance  of  a  letter  in  any  word  between  the 
paper  alleged  to  be  forged  and  the  indictment, 
the  paper  will  be  received  in  evidence,  if  the 
yariance  does  not  make  another  word,  or  one 
differing  in  sense  and  grammar.  If  it  is  doubt- 
ful, the  meaning  will  1^  left  to  the  jury.  United 
States  V.  Harmon,  1  Baldwin's  C.  C.  R.  292. 

27.  An  order  on  the  cashier  of  the  Bank  of  the 
Cnited  States,  is  evidence  in  support  of  an  indict- 
ment for  forging  an  order  on  the  cashier  of  the 
corporation  of  the  Bank  of  the  United  States. 
Ihid. 

28.  The  scienter  may  be  proved  by  the  fact 
of  aimilar  forged  orders  found  -in  the  possession 
of  the  defendant,  or  of  an  accomplioe,  m  passing 
them.    Ibid, 

29.  If  there  is  a  concert  between  two  or  more 
to  paas  counterfeit  notes  on  any  joint  or  concur- 
rent action  in  passing  them,  tne  act  of  one  is 
eTidence  aeatnst  the  other ;  and  the  possession 
of  counterfeit  notes  by  one,  is  the  possession  of 
the  other.    Ibid. 

30.  Passing  a  paper  is  putting  it  off  in  pay- 
ment or  exchange.  Uttering  it  is  a  declaration 
that  it  is  good,  with  an  intention  to  pass,  or  an 
ofler  in  pass  it.  United  States  v.  MitcielL  1  Bald- 
win'tf  C.  C.  R.  867 
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31.  The  party  accused  of  passing  or  uttering 
counterfeit  paper^  mu»t  be  present  when  the  act 
is  done^  privy  to  it,  or  aiding,  consenting,  or  pro- 
curing It  to  be  done.  If  done  by  consent,  all  are 
equally  guilty.    Ibid. 

32.  Passing  a  counterfeit  note  in  the  name  ot 
a  fictitious  person,  an  assumed  name,  or  on  a 
bank  which  never  existed,  is  within  the  law.  It 
is  not  necessary  that  the  note,  if  genuine,  would 
be  valid,  if  on  its  face  it  purports  to  be  good , 
the  want  of  validity  must  appear  on  its  face. 
Ibid. 

33.  The  possession  of  other  counterfeit  paper 
by  the  defendant  or  a  confederate,  at  the  time 
of  passing  counterfeit  notes,  is  evidence  of  the 
scienter.  The  United  States  v.  Harmon,  1  Bald- 
win's C.  C.  R.  294. 

34.  An  order  or  check  drawn  by  the  president 
of  a  branch  bank  of  the  Bank  of  the  United 
States,  on  the  cashier  of  the  bank  at  Philadel- 
phia, for  the  payment  of  money,  is  an  order  or 
check  within  the  eighteenth  section  of  the  act 
chartering  the  bank.  United  States  v.  Shelmire^ 
1  Baldwin's  C.  C.  R.  371. 

35.  The  bank  is  bound  to  pay  such  orders  or 
checks;  and  the  indictment  may  charge  the 
passing  such  counterfeit  order  to  be  with  the 
intent  to  defraud  the  bank,  or  the  person  to 
whom  it  is  passed.    Ibid. 

36.  The  law  presumes  the  intention  of  passing 
counterfeit  paper  to  be  to  defraud  any  person 
who  may  suffer  a  loss  by  receiving  it  as  genuine. 
Ibid.  374. 

37.  Intoxication  is  no  defence  on  a  charge  for 
passing  counterfeit  bank  notes,  if  the  defendant 
was  possessed  of  his  reason,  and  was  capable  of 
knowing  whether  the  note  he  passed  was  good 
or  bad.    Ibid.  517. 

5.  Larceny. 

38.  The  offence  of  larceny  is  not  punishable 
under  the  act  of  1790.  ch.  9,  36.  unless  commit- 
ted in  a  place  under  tne  sole  ana  exclusive  juris- 
diction of  the  United  States  ]  and  to  bring  the 
case  within  the  statute,  there  must  be  an  aver- 
ment of  such  sole  and  exclusive  jurisdiction  in 
the  indictment.  '^  Personal  goods,"  in  that  sta- 
tute, do  not  include  choses  in  action ;  the  latter 
not  being  the  subject  of  larceny  at  the  common 
law.  United  States  y.  Davis,  5  Mason's  C.  C.  R. 
356. 

39.  Where  a  larceny  is  committed  in  a  place 
not  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  it  may  vet  be  punishable 
under  the  third  section  or  tne  act  ot  1825,  ch. 
276.    Ibid. 

40.  Offences  are  punishable  under  that  section 
according  to  the  laws  of  the  state  where  they 
were  committed,  under  circumstances  or  in 
places  in  which,  before  that  act,  no  court  of  the 
United  States  nad  authority  to  punish  them. 
Ibid. 

41.  The  taking  by  the  defendant  of  an  article 
delivered  to  him  as  a  servant,  to  remove  from 
one  room  to  another,  and  converting  the  same  to 
his  own  use,  is  larceny,  and  not  embezzlement. 
The  United  States  v.  Clew,  4  Wash.  C.  C.  R.  700. 

42.  Larceny  committed  on  board  an  American 
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Bonal  force  and  violence  is  not  necessary.  UnUfifi 
..  States  Y.Tully,  1  Gallls.  C.  &  A.  247. 

,112.  The  ^^  piratically  and  feloniouslv"  mnaing 
away  with  a  vessel^  wiUiia  the  act,  is  toe  running 
nway  with  a  vessel,  with  an  in  teat  to  convert  the 
same  to  the  taker's  own  use,  against  the  will  of 
ithe  owner.  The  intent  must  be  animo  furandi. 
Jbid. 

113.  The  circuit  court  has  oogni^nce,  under 
the  act  of  congress  of  1790,  ch.  9,  sec.  8,  of  pi- 
racy on  board  pf  an  American  ship,  although 
committed  in  an  open  roadstead  aojacent  to  a 
foreign  territory,  and  within  half  a  mile  of  the 
shore.  UniUd  StaUs  v.  RotSj  1  GaUts.  C.  C.  R. 
624. 

114.  Where  the  defendant  was  indicted  (or 
robbery  and  piracy  on  the  high  seas,  on  board. a 
brig  called  L' Eclair,  a  foreign  vessel^  belongi^ 
exclusively  to  French  owners^  and  sailing  under 
the  French  fla^ :  Heldj  that  under  the  acts  of 
congress,  the  circuit  court  bad  no  jurisdiction  to 
try  and  punish  the  offence.  Tke  United  SlaUs 
V.  Kesser,  1  Baldwin's  C.  C.  R.  25. 

115.  Whether  the  offence  was  committed 
within  or  without  a  marine  league  of  the  -^oast 
of  the  United  States,  makes  no  difference.  Ibid, 

10.  Revdty  and  ei^eawmring  to  make  a  Revolt. 

116.  Although  the  crimes  act  of  1790.  ch.  36, 
sec.  12,  does  not  define  the  offence  or  endea- 
vouring to  make  a  revolt,  it  is  competent  for  the 
court  to  give  a  judicial  definition  of  it.  United 
States  v.Kellyj  11  Wheat.  417^  6  Cond.  Rep. 
370. 

117.  The  offence  consists  in  the  endeavour  of 
the  crew  of  a  vessfsl,  or  any  one  or  more  of  them, 
to  overthrow  the  legitimate  authority  of  the  com- 
mander, with  intent  to  remove  him  from  his 
command ;  or  against  his  will  to  take  possession 
of  the  vessel,  by.  assuming  the  government  and 
navigation  ot  ber;  or  by  transferring  their  obe- 
dience from  the  lawful  commander  to  some  other 
person.    Ibid. 

118.  A  revolt  is  an  nsurpation  of  the  authority 
and  command  of  the  ship,  and  an  overthrow  of 
that  of  the  master  or  commanding  officer.  Any 
conspiracy  to  accomplish  taich  an  object,  or  to 
resist  a  lawful  command  of  the  master  for  such 
purpo.<«e ;  any  endeavour  to  stir  up  others  of  the 
crew  to  such  resistance,  is  an  endeavour  to  com- 
mit a  revolt,  within  the  meanbgcf  the  twelfth 
section  of  the  statute  of  1790,  ch.  9.  United 
States  V.  Hemtnery  4  Mason's  C.  C.  R.  105. 

119.  An  endeavour  to  make  a  revolt,  is  an 
offence  within  the  twelfth  section  of  the  act  of 
April  SOth,  1790,  ch.  36,  if  committed  in  a  foreign 
port ;  the  section  does  not  confine  the  penalty  to 
cases  on  the  high  seas.  United  States  v.  Kee/e^ 
3  Mason's  C.  C.  R.  475. 

120.  To  constitute  an  endeavour  to  commit  a 
revolt  within  the  crimes  act  of  1790,  ch.  36,  it  is 
necessary  that  there  should  be  some  effort  or  act 
to  stir  up  others  of  the  crew  to  disobedience  of 
the  master.  United  States  v.  Savage^  5  Mason's 
C.  C.  R.  460. 

121.  An  endeavour  to  make  a  revolt  within 
the  act  of  the  30th  of  April}  1790,  ch.  9,  sec.  12, 
is  an  endeavour  to  excite  the  crew  to  overthrow 


the  lawful  .authority  uid  command  of  the  master 
and  officers  of  the  .^ip.  It  is,  in  effect,  u  en- 
deavour to  make  a.  mutiny  among  the  crew  of 
the  ship.  Pnitfd  States y.  Smith,  I  Masoa'a  C. 
C.  R.  147. 

122.  On  an  indictment  for  an  endesToor  to 
iQi^ke  a  revolt  in  a  ship,  founded  on  the  tveifih 
section  of  the  act  of.the  3dth  of  April,  1790,  cb. 
9,  it  is  not  necessary  to  prove  that  it  was  com* 
mitted  on  the  high  seas.  United  States  r.  Hi- 
mi/ton,  1  Mason's  C.  C..R..443. 

}23.  What  constitutes  an  "endeavour  to  make 
a  revolt,"  under  the  act  of  congress  of  the  United 
States?  Mere  insolent  conduct  to  the  master, 
disobedience  of  orders,  or  violence  commiited 
on  the  person  of  t^e  roaster,  unaccompaQied  by 
other  a(&ts  shpwing  an  intention  to  subTert  htt 
comn^and  as  inaster,  is  not.  sufficient.  Mere  con- 
spiracy of  the  crew  to  displace  the  master,  qo- 
accompanied  by  overt  acts,  is  not  sniiieieot. 
Neither  is  concert  among  the  crew  to  tlat  event, 
essential  to  constitute  the  offence.  The  Unitti 
States  y,Kdly  etal.,  4  Wash.  C.  C.  R.  528. 

124.  The  <mence  of  revolt,  or  endeavouring  to 
make  a  reyolt,  may  be  committed  in  aay  kind 
of  a  vessel.    Ibid. 

125.  <^,The  making  a  revolt  in  a  ship,"  io  the 
twelfth. section  of  the  act  of  April  30th,  1790, 
ch.  36.  is  not  a  clear  and  unambiguoas  descrip- 
tion ot  an  offence.    Ibid. 

J  26.  One  who  joins  in  the  general  con^maej, 
and  by  his  presence  countenances  acta  of  vio- 
lence, but  who  does  not  individually  use  foroe 
or  threats,  to  compel  the  master  to  resign  the 
command  of  the  vessel,. is  ffoilty  of  the  offence 
of  confining  the  nuuiter.    Ibid. 

11.  Running, away  with  a  Vessel, 

127.  To  constitute  the  offence  of  raaiiini 
away  with  a  vessel,  it  must  appear  that  ike 
command  of  the  vessel  must  be  taken  fnim  i^ 
captain  by  the  accused,  or  without  the  ooosent 
of  the  captain,  for  some  time,  no  matter  hov 
lone ;  and  that  the  act  was  done  felonioosi  j,  «»i 
with  the  intent  to  convert  the  vessel  and  caj^ 
to  the  use  of  the  person  or  persons  ooQcemed  m 
the  act.  United  States,  v,  ffa^U  if  JP/vBfob,  4 
Wash.  C*  C.  R.  402. 

12.  RdHfing  the  Mail  of  the  United  States. 

128.  The  defendant  was  indicted  upon  tht 
twenty-fourth  section  of  the  act  of  congress  c^ 
3d  March,  1825,  entitled  ''an  act  to  reduce  iaio 
one  the  several  acts  establishing  and  regaktiBf 
the  post-office  department,"  for  advising,  pro- 
curing, and  assisting  one  Joseph  I.  Staoghan,  i 
mail-carrier,  to  rob  the  mail,  and  was  foo^ 
guilty.  Upon  this  finding,  the  judges  of  the  off- 
cuit  court  of  North  Carolina  were  divided  ia 
opinion  on  the  question,  whether  an  indictmeat 
founded  on  the  statute  for  advising,  &C.,  a  ma^ 
carrier  to  rob  the  mail,  ought  to  set  forth  or  arer 
that  the  said  carrier  did  in  fact  commit  the  offesce 
of  robbing  the  mail  ?  By  the  supreme  ooart:-- 
The  answer  to  this,  as  an  abstract  question,  mnsn 
be  in  the  affirmative.  But  if  the  qoestion  is- 
tended  to  be  put  .is,  whether  there  most  be  a 
distinct  subatanUye  ji^verment  of  that  Gtctfitm 
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not  neceMarj.  The  iifdictfRMlt  ki  this  case 
safiieientlv  Bets  out  that  the  offenee  had  been 
committed  by  the  mailiioarrier.  ^  Vmkid  States  y. 
ITMsj  7  Peters,  ns. 

129.  The  offenee  chafged  in  thisindietment. 
i»a  misdemeanour  ^hereall  are  principals,  and 
the  doctrine  applicable  to  the  principal  and  ac- 
cessory in  cases  of  felony  does  not  apply.  The 
ofTence,  howerer  chaiiged  against  the  <}efendant^ 
is  eeoondarv  in  its  character  ]  and  there-  can  be 
no  doubt  that  St  most  sufficiently  appear  upon 
the  indictment;  that  the  offence  alleged  against 
the  chief  actor  had'  been  committed.    Ibid. 

130.  Upon  an  indictment  for  robbing  the  mail, 
and  patting  the  person '  having  the  custody  of  it 
in  jeopardy,  under  the  nineteenth  section  of  the 
act  of  April  30th/ 1810,  ch.  262,  a  sword,  &c.,'in 
the  hand  of  the  robber,  by  terror  of  which  the 
robbery  is  effected,  is  a  dangerous  weapon 
Tvithin  the  act,  putting  the  life  in  -jeopardy, 
though  it  be  not  drawn  or  pointed  at  the  carrier. 
8o  a  pistol  in  his  bands  by^  means  of  which  the 
robbery  is  effected,  is  a  dangerous  weapon ;  and 
it  is  not  necessary  to  prore  that  it  was  charged ; 
it  is  presumed  to  be  so  until  the  contn&ry  is 
proved.  The  Unitid  SttUes  Y.Wood,  7 Wash.  C. 
C.  R.  440. 

131.  It  IS  not  necessary  to  a  conviction,  under 
the  twenty-second  section,  that  the  carrier  of  the 
mail  should  have  taken  tne  oath  prescribed  by 
the  second  section  of  the  act  of  1825,  or  that  the 
^hole  mail  be  taken.  Thd  Unittd  States  y.  Wil- 
son et  al,j  1  Baldwin's  C.  C.  B.  102. 

132.  All  perwns  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,  assisting,  or 

'  abetting  therein,  or  in  doing  any  act  which  is  a 
ooiistituent  of  tne  offence,  are  principals.    Ibid. 

133.  The  word  ''rob,"  in  the  act  of  congress 
of  1825,  section  twenty-two,  is  used  in  the  com* 
mon  law  sense.    Ibid.  93. 

134.  "Jeopardy,"  as  used  in  the  section, 
means  a  well-grounded  apprehension  bf  danger 
to  life,  in  case  of  riefusai  to  yield  to  threats,  or 
resistance.  •  Ibid. 

135.  A  mail-carrier  is  within  the  eighteenth 
section  of  the  ''aict  regulating  the  post-office 
eetablishment,"  subjecting  to  a  penalty  in  cer- 
tain cases,  "persons  employed  in  any  of  the  de- 
partments of  the  general  post-office."  United 
States  V.  Belevfy  2  Brock.  !K80. 

136.  The  twenty-fifth  section  of  the  post-office 
law,  which  prescribes  a  penalty  for  the  deten- 
tion of  a  letter,  refers  to  a  letter  or  packet  de- 
tained before  it  reaches  its  destination.  United 
States  V.  Pearcej  2  M'Lean,  14. 

137.  The  stea)in«r  or  taking  a  letter  in  the 
twenty-second  section  means  a  clandestine  ta- 
king.   Ibid, 

13.  Slav^Trade, 

138.  The  offence  against  the  law  of  the  United 
States,  under  the  seventh  section  of  the  act  of 
congress,  passed  the  2d  of  March,  1807,  entitled 
<<an  act  to  prohibit  the  importation  of  slaves  into 
an^  port  or  place  within  ttie  jurisdiction  of  the 
United  States,  from  and  after  the  1st  of  January, 
1808,"  is  not  that  of  importing  or  hrmsmg  into 
the  United  States  persons  of  colour  with  intent 


to  h(4d  or«ell  such  peiaoas  «s  Slaves,  but  that 
of  hovering  on  the  coast  of  >  the  United  States 
with  such  intent;  and  afthcwgh  it  forfeits  the 
vessel  and  -any  goods  er  effects  Ibond  on  board, 
it  is  siient  as  to  disposing  of  the  coloured  per- 
sons=  found  on  board,  any  farther  than  to  impose 
a  duty  upon  the  officers  of  armed  vessels  wlio 
make  the  capture  to  keep  them- safely,  to  be  de- 
livered to  the  overseers  of  the  poor,  or  the  go- 
vernor of  the  state,  or  persons  appointed  by  the 
respective  states  to  receive  the  same.  The 
United  States  v.  Preston,  3  Peters,  65. 

189.  The  persons  of  colour,  held  as  slaves 
mder  an  order  of  the  district  court  of  Louisiana, 

a  case  in  which  the  decree  of  the  district 
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court  was  afterwards  reversed;  were  illegally 
sold,  and  they  are  free.    Ibid. 

140.  The  African  slave-trade  is  contrary  to 
the  law  of  nature,  but  is  not  prohibited  by  the 
positive  law  of  nations.  The  Antelope,  10  Wheat. 
66 ;  6  Cond.  Rep.  30. 

141.  Ahhough  the  slave-trade  is  now  pro- 
hibited by  the  laws  of  most  civilized  nations, 
still  it  may  be  lawfully  carried  on  by  ihe  sub- 
jects of  those  nations  who  have  not  prohibited 
it  by  municipal  acts  and  treaties.    Ibtd. 

142.  The  slave-trade  is  not  piracy  unless 
made  so  by  the  treaties  or  statutes  of  the  nation 
to  whom  the  party  belongs.    Ibid. 

143.  The  right  of  visitation  and  search  does 
not  exist  in  time  of  peace.  A  vessel  engaged 
in  the  slave-trade,  even  if  prohibited  by  the  laws 
of  the  country  to  which  it  belongs^  cannot,  for 
that  cause  alone,  be  seized  on  the  high  seas  and 
brought  in  for  adjudication  in  time  of  peace,  in 
the  courts  of  another  country.  But  if  the  laws 
bf  that  other  country  be  violated,  or  the  pro- 
ceeding be  authorized  by  treaty,  the  act  of  cap- 
ture is  not,  in  that  case,  unlawful.    Ibid. 

144.  Upon  an  indictment  under  the  slave-trade 
act  of  the  20th  of  April,  1818,  ch.  373.  against 
the  owner  of  a  slave  ship,  testimony  of^  tli<^  de- 
clarations of  the  master,  bein^  a  part  of  the  res 
gestss  connected  with  acts  in  furtherance  of  the 
voyage,  and  within  the  scope  of  his  authority, 
as  agent  of  the  owner,  in  the  conduct  of  the 
guilty  enterprise,  is  admissible  in  evidence 
against  the  owner.  United  States  v.  Gooding,  12 
Wheat.  460;  6  Cond.  Rep.  572. 

145.  Upon  such  an  indictment  against  the 
owner,  charging  him  with  fitting  out  the  ship, 
with  intent  to  employ  her  in  the  illegal  voyage, 
evidence  is  admissible  that  he  commanded,  au- 
thorized, and  superintended  the  fitment,  through 
the  instrumentality  of  his  agents,  without  being 
personally  present.    Ibid. 

146.  In  such  an  indictment,  it  is  not  necessary 
to  specify  the  particulars  of  the  fitting  out :  it  is 
sufficient  to  allege  the  offence  in  the  words  of 
the  statute.    Ibia. 

147.  Nor  is  it  necessary  that  there  should  be 
any  principal  offender  to  whom  the  defendant 
might  be  aiding  and  abetting.  These  terms  in 
the  statute  do  not  refer  to  the  relation  of  prin- 
cipal and  accessory  in  cases  of  felony ;  both  the 
actor  and  he  who  aids  and  abets  the  act  are  con- 
sidered as  principals.    J^tVf. 

148.  It  is  necessary  that  the  indictment  should 
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aver  that  the  vessel  was  built,  fitted  out.  &o.,  or 
caused  to  sail,  or  be  sent  away,  within  the  juris- 
diction of  the  United  States.    Ibid, 

149.  An  averment  that  the  ship  was  fitted  out, 
&c.,  "  with  intent  that  the  said  vessel  should  be 
employed"  in  the  slave-trade,  is  fatally  defec- 
tive, the  words  of  the  statute  being  "  with  intent 
to  employ''  the  vessel  in  the  slave-trade,  and 
exclusively  referring  to  the  intent  of  the  party 
causing  the  act.    Rid, 

150.  It  is  not  necessary,  to  incur  the  forfeiture 
nnder  the  slave-trade  acts,  that  the  equipments 
for  the  voyage  should  be  completed.  It  is  suf- 
ficient if  any  preparations  are  made  for  the  un- 
lawful purpose.  The  Plattshurghf  10  Wheat. 
133 ;  6  Cond.  Rep.  43. 

151.  Certain  persons,  who  were  slaves  in 
Louisiana,  were,  by  their  owners,  taken  to  France 
as  servants,  and  after  some  time,  were,  by  their 
own  consent,  sent  back  to  New  Orleans ;  some 
of  them  under  declarations  from  their  owners, 
that  they  should  be  free ;  and  one  of  them,  after 
his  arrival,  was  held  as  a  slave.  The  ships  in 
which  these  persons  were  passengers,  were,  after 
their  arrival  m  New  Orleans,  libelledf  for  alleged 
breaches  of  the  act  of  congress  of  April  20, 1818, 
prohibiting  the  importation  of  slaves  into  the 
United  Stales :  Held^  tliat  the  provisions  of  the 
act  of  congress  do  not  apply  to  such  cases.  The 
object  of  the  law  was  to  put  an  end  to  the  slave- 
trade,  and  to  prevent  the  introduction  of  slaves 
from  foreign  countries.  The  language  of  the 
statute  cannot  properly  be  applied  to  persons  of 
colour  who  were  domiciled  in  the  United  States, 
and  who  are  brought  back  to  the  United  States, 
to  their  place  of  residence,  after  their  temporary 
absence.  The  United  Stales  v.  The  Garonne^  11 
Peters,  73. 

152.  A  libel  or  information,  under  the  ninth 
section  of  the  slave-trade  act  of  March  2,  1807, 
cli.  77,  alleging  that  the  vessel  sailed  from  the 
ports  of  New  York  and  Perth  Amboy,  without 
the  captain's  having  delivered  the  manifests  re- 

Suired  by  law  to  the  collector  or  surveyor  of 
Tew  York  and  Perth  Amboy.  is  defective ;  the 
act  requiring  the  manifest  to  oe  delivered  to  the 
collector  or  a  surveyor  of  a  single  port.  The 
Mary  Ann^  8  Wheat.  380;  5  Cond.  Rep.  471. 

153.  Under  the  same  section,  the  libel  must 
charge  the  vessel  to  be  of  the  Durden  of  forty 
tons  or  more.  In  general,  it  is  sufficient  to  chaige 
the  offence  in  the  words  directing  the  forfeiture ; 
but  if  the  words  are  general,  embracing  a  whole 
class  of  individual  subjects,  but  must  necessarily 
be  so  construed  as  to  embrace  only  a  subdivision 
of  that  class,  the  allegation  must  conform  to  the 
legislative  sense  and  meaning.    Ibid. 

154.  The  prohibitions  in  the  slave-trade  acts 
of  the  lOth  of  May,  1800,  ch.  205,  and  of  the 
30th  of  April,  1818,  extend  as  well  to  the  carry- 
ing of  slaves  on  freight,  as  to  cases  where  the 
persons  transported  are  the  property  of  citizens 
of  the  United  States  ]  and  to  ttie  carrying  of  them 
from  one  port  to  another,  of  the  same  foreign 
empire,  as  well  as  from  one  foreign  country  to 
another.  The  Merino,  9  Wheat.  391;  6  Cond. 
Rep.  623. 

155.  Under  the  fourth  section  of  the  act  of  the 


10th  of  May,  1800,  ch.  205,  the  owner  of  the 
slaves  transported  contrary  to  the  provisions  of 
that  act,  cannot  claim  the  same  in  a  court  of  the 
United  States,  although  they  may  be  held  in 
servitude  according  to  the  laws  of  his  own  coon- 
try.  But  if,  at  the  time  of  the  capture  by  a  com- 
missioned vessel,  the  offending  ship  was  in  pos- 
session of  a  non-oommissioneu  captor,  who  had 
made  a  seizure  for  the  same  ofience,  the  owner 
of  the  slaves  ma^  claim ;  the  section  only  apply- 
ing to  persons  mterested  in  the  enterprise  or 
voyage  m  which  the  ship  was  employed  at  the 
time  of  such  capture.    Aid, 

156.  The  ofience  of  sailing  from  a  port  with 
an  intent  to  engage  in  the  slave-trade,  is  not 
committed  unless  the  vessel  sails  out  of  tne  port, 
under  the  act  of  April  20,  1818,  ch.  86,  sectioni 
2  and  3.  The  United  StaUs  v.  La  Cosle,  2  Mason, 
129. 

157.  If,  under  the  act  of  April  20,  1818,  cL 
86,  sections  2  and  3,  the  ofience  of  causing  a 
vessel  to  sail  from  a  port  of  the  United  States, 
with  an  intent  to  engage  in  the  slave-trade,  be 
alleged  in  the  indictment  to  be  on  a  dav  now 
last  past,  and  on  divers  days  and  times  before 
and  since  that  day,  the  allegation  is  sufilcient; 
for  the  words  ''  now  last  ^t''  mean  last  past, 
before  the  caption  of  the  indictment ;  ana  the 
words  '^on  divers  days  and  times"  may  be  re- 
jected as  surplusage,  if  the  ofience  be  but  a  sin- 
gle ofience.    Ibid, 

158.  It  is  not  necessaty,  in  an  indictment  nn- 
der the  act  of  April  20,  1818,  ch.  16,  Bectionst 
and  3,  for  the  offence  of  causing  a  vessel  to  sail 
from  a  port  in  the  United  States,  with  an  intent 
to  engage  in  the  slave-trade,  to  allege  that  the 
negroes,  &c.,  were  to  be  transported  to  the  United 
States  or  their  territories ;  or  that  they  were  free 
and  not  bound  to  service ;  or  that  the  defendaot 
was  a  citizen  or  resident  within  the  United 
States;  or  that  the  offence  was  committed  on 
board  an  American  vessel.  It  is  sufficient  if  the 
indictment  follow,  in  these  respects,  the  language 
of  the  statute,  and  is  as  certain.    Jhid. 

159.  One  of  the  phrases  used  in  the  statote 
being  '^persons  of  colour,''  it  is  suflicient,  in  the 
indictment,  to  use  the  same  words,  without  more 
definite  specification  of  the  meaning  of  the  words. 
Ibid, 

160.  An  act  of  congress  declares  that  no  per- 
son shall  build,  fit,  equip,  load,  or  otherwise  pre- 
pare an^  ship  or  vessel,  &c.,  within  any  port  of 
the  United  otates,  nor  shall  cause  any  ship  ot 
vessel  to  sail  from  any  port  of  the  United  Staie^ 
for  the  purpose  of  carry mg  on  any  trade  or  traffic 
in  slaves,  to  any  foreign  country:  and  it  declares 
that  ''if  anv  snip  or  vessel  shall  be  so  fitted  out 
as  aforesaicL  or  shall  be  caused  to  sail  as  afore- 
said, such  snip  or  vessel,  &c.,  shall  be  forfeited 
to  the  United  States."  And  the  second  sectjon 
infiicts  a  penalty  of  two  thousand  dollara  oa  any 
person  who  shall  build,  fit  out,  &c.,  &&,  any 
such  ship  or  vessel,  knowing  or  intending  that 
the  same  shall  be  so  employed.  Held^  1st.  That 
the  forfeiture  of  the  vessel  is  not  incurred  by  the 
building  of  the  vessel  for  the  illegal  purpose 
aforesaid.  2d.  An  information  against  the  vee- 
se]|  which  charges  "that  she  was  bnil^  fitted, 
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aqaipped,  loaded,  or  otherwiea  prepared,  &c.,  or 
caused  to  sail,  &c.,  is  bad  for  the  uncertainty  as 
to  which  of  the  several  offences  is  chaiiged ;  and 

00  ftoch  information  a  sentence  of  forfeiture 
ought  not  to  be  pronounced.    Tke  Brig  Caroline, 

1  Srockenb.  Rep.  693. 

161.  The  act  of  congress  of  the  28th  of  Feb- 
ruary, 1803,  forbidding  any  master  or  captain  of 
a  ship  or  vessel  to  import  or  bring  into  any  port 
of  the  United  States,  any  negro,  mulatto,  or  other 
peraon  of  colour,  under  certain  penalties,  where 
the  admission  or  importation  of  such  persons  is 
prohibited  by  the  laws  of  such  state,  does  not 
apply  to  coloured  seamen  employed  in  navigat- 
ing such  ship  or  vessel.  Tke  Brig  Wilson,  1 
Brockenb.  Rep.  384. 

163.  Ilis  sufficient,  in  the  indictment  for  such 
offence,  to  allege  that  the  defendant,  ^^as  master 
for  some  other  person,  the  name  whereof  being 
to  the  jurors  yet  unknown,"  did  cause  the  vessel 
to  sail,  &c.  United  States  v.  La  Coste,  2  Mason, 
129. 

163.  It  is  not  necessary,  on  an  indictment  on 
the  slave-trade  act  of  April  20,  1818.  ch.  86, 
sections  2  and  3,  to  aver  that  the  ctefendant 
knowingly  committed  the  offence.  United  States 
r.  Smith,  2  Mason,  143. 

164.  Africans,  who  were  first  captured  by  a 
belligerent  privateer^  fitted  out  in  violation  of  the 
nentrality  of  the  United  States,  or  by  a  pirate, 
and  then  recaptured  and  brought  into  the  United 
States,  under  a  reasonable  suspicion  that  a  vio- 
lation of  the  slave-trade  acts  was  intended,  are 
not  to  be  restored  without  full  proof  of  the  pro- 
prietary interest ;  for  in  such  a  case  the  capture 
i!i  lawful.  The  Antelope,  10  Wheat.  66 ;  6  Cond. 
Rep.  30. 

165.  If  a  foreign  claimant  of  a  vessel,  seized 
for  being  engaged  in  the  slave-trade,  sets  up  a 
title  derived  from  American  owners,  he  must 
^ive  affirmative  evidence  that  the  case  has  no 
admixture  of  American  property.  United  States 
V.  La  Jetine  Eugene,  2  Mason,  409. 

166.  The  African  slave-trade,  abstractly  con- 
sidered, is  inconsistent  with  the  law  of  nations ; 
and  a  claim  founded  upon  it  may  be  repelled  in 
any  court  where  it  is  asserted,  unless  tne  trade 
be  legalized  by  the  nation  to  which  claimant 
belongs.    Ibid, 

14.  Treason, 

167.  To  constitute  a  levying  of  war.  there 
must  be  an  assemblage  of  persons  for  the  pur- 
pose of  efiecting  by  force  a  treasonable  purpose. 
jEnlislment  of  men  to  serve  againrt  government 
i^  not  sufficient.  Ex  parte  Bdlman  and  Swart* 
UTOtity  4  Cranch,  75 ;  2  Cond.  Rep.  32. 

163,  When  war  is  levied,  all  those  who  per- 
form any  part,  however  minute,  or  however  re- 
mote from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are 
traitors.     Ibid. 

169.  An  assemblage  of  men,  for  the  purpose 
of  revolutionizing  by  force  the  government  esta- 
blished by  the  United  States  in  any  of  its  territo- 
ries,  SLB  a  step  to  or  the  means  of  executing  some 
projects,  amounts  to  levying  war,  and  is 
The  travelling  of  individuals  to  the 


plaoe  of  rendezvous  is  not  sufficient  j  but  the 
meeting  of  particular  bodies  of  men,  and  their 
marching  from  places  of  partial  to  a  place  of 
general  rendezvous,  is  such  an  assemblage  as 
constitutes  a  levying  of  war.    Ibid. 

170.  A  mere  conspiracy  to  subvert  the  govern- 
ment of  another  country  is  not  treason.     Ibid. 

171.  It  is  not  necessary  that  the  individual 
should  appear  in  arms  against  his  country,  to 
constitute  treason.    Ibid, 

172.  In  the  case  of  the  United  States  v.  Vigol. 
circuit  court  of  Pennsylvania,  1795,  on  the  trial 
of  the  defendant  for  treason,  the  court  said: 
^'  The  fear  which  the  law  recognises  as  an  ex- 
cuse for  the  perpetration  of  an  offence,  must 
proceed  from  immediate  and  actual  danger, 
threatening  the  verv  life  of  the  partv.  The  ap- 
prehension of  any  loss  of  property  by  waste  or 
fire,  or  even  the  apprehension  of  a  slight  or  re- 
mote injury  to  the  person,  furnishes  no  excuse." 
United  States  v.  Viepl,  2  Dall.  347. 

173.  The  defendant  was  indicted  for  treason 
in  levying  war  against  the  United  States.  He 
had  accompanied,  and  was  one  of  the  most  ac- 
tive of  the  party  who  had  attacked  the  house  of 
the  excise  officer,  with  guns,  drums,  &c.,  insisted 
upon  the  surrender  of  his  official  papers,  and 
extorted  an  oath  from  him  that  he  would  never 
act  again  in  the  execution  of  the  excise  law. 
The  party  afterwards  went  to  the  house  of  an- 
other collectorp  ransacked  it,  and  burned  it  with 
its  contents,  mcluding  his  books  and  papers. 
The  collector  was  made  to  swear  he  would  not 
again  act  under  the  excise  law.  The  general 
combination  in  which  the  defendant  participated 
was  to  prevent  by  force  the  execution  of  the  ex- 
cise law.  The  defendant  was  found  guilty  under 
the  charge  of  the  court.    Ibid. 

174.  The  court  said:  "A  technical  objection 
has  been  suggested  in  favour  of  the  prisoner.  It 
is  said  that  the  offence  is  not  proved  to  have 
been  committed  on  the  day,  and  the  number  of 
the  insurgent  party  was  not  so  great,  as  the  in- 
dictment states."  But  both  these  exceptions^ 
even  if  well  founded  in  fact,  are  immaterial  in 
point  of  law.  The  crime  is  proved  to  have  been 
committed  as  laid,  before  the  charge  was  pre- 
sented ;  and  whether  it  was  committed  by  one 
hundred  or  hye  hundred,  cannot  alter  the  guilt 
of  the  defendant.    Ibid. 

175.  The  defendant,  a  Spaniard  by  birth,  was 
indicted  for  high  treason  against  the  United 
States,  'Mn  having  entered  on  board  a  French 
privateer,  and  capturing  an  American  vessel." 
He  had  taken  an  oath  of  allegiance  to  the  United 
States^  before  the  mayor  of  the  city  of  Philadel- 
phia, m  1793,  according  to  the  act  of  assembly 
of  Pennsylvania,  of  13th  March,  1789.  The 
circuit  court  of  the  Pennsylvania  circuit  held 
that  he  was  not  a  citizen  of  the  United  StateSi 
and  could  not  commit  treason.  The  United  States 
V.  Velatto,  2  Dall.  370. 

176.  In  cases  of  trials  for  treason,  as  the  act 
of  congress  does  not  fix  the  number  of  jurors, 
nor  expressly  adopt  any  state  rule  for  the  pur- 
pose, it  is  the  necessary  consequence  that  the 
subject  must  depend  on  the  common  law ;  and 
by  the  common  law,  the  court  may  direct  any 
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number  of  jurors  to  be  summoned,  on  a  consi- 
deration of  ail  the  ciroumstances  under  vrhich 
the  venire  is  issued.  The  United  Stales  y.  The 
Insurgents  of  Pennsylvania,  2  Dail.  335. 

177.  The  caption  and  the  indictment  seem 
naturally  to  form  an  instrument ;  and  copies  of 
both  should  be  delivered  to  the  prisoner,  under 
the  provisions  of  the  act  of  congress.    Jbid. 

178.  The  places  of  abode  of  the  jurors  and 
witnesses  should  be  furnished  to  the  prisoner. 
I6tV2. 

179.  The  court  have  established  it  as  a  prin- 
ciplcj  that  no  laches  shall  be  imputed  to  the  pri- 
soner charged  with  treason,  for  taking  time  to 
■end  into  the  counties  where  the  witnesses  for 
the  prosecution  reside,  after  he  has  received  no- 
tice of  their  names.  The  United  States  r.Stevf- 
artf  2  Dall.  343. 

ISO.  If  the  object  of  an  insurrection  was  to 
prevent  the  execution  of  the  act  of  congress  b^ 
force  and  intimidation,  the  offence,  in  legal  esti- 
mation, is  high  treason,  by  levying  war.  The 
United  States  v.  Mitchell,  2  Dall.  348. 

181.  An  act  committed  with  a  felonious  inten- 
tion, cannot  be  given  in  evidence  upon  the  trial 
of  an  indictment  for  high  treason.    Ibid.  357. 

182.  The  defendant  was  indicted  for  treason 
in  adhering  to  the  enemies  of  the  United  States, 
in  going  from  the  British  squadron  to  the  state 
of  Delaware,  with  intention  of  procuring  provi- 
sions for  the  squadron.  The  court  held  that  the 
going  from  the  British  squadron  to  the  shore^  for 
the  purpose  of  peaceably  procuring  provisions 
for  the  enemy,  did  not  amount  to  an  act  of  trea- 
son; as  this  conduct  rested  in  intention,  which 
is  not  punishable  bv  our  laws.  The  United  States 
V.  Pryor,  3  Wash.  C.  C.  R.  234. 

183.  Aliter,  if  a  person  has  carried  provisions 
towards  the  enemy,  with  intent  to  supply  him, 
although  defeated  in  the  intention.    IM. 

182.  If  the  prisoner's  intention  had  been  to 
procure  provisions  for  the  enemy,  by  uniting 
with  him  in  acts  of  hostility  against  the  citizens 
of  the  United  States,  his  progressing  towards  the 
shore  would  have  been  an  overt  act  of  adhering 
to  the  enemy,  though  nothing  should  have  been 
accomplished.    Ibid, 

185.  A  resistance  of  the  execution  of  a  law 
of  the  United  States,  accompanied  by  force,  for 
a  private  purpose,  is  not  treason.  To  constitute 
that  offence^  the  object  of  the  resistance  must 
be  of  a  public  and  general  character.  The  U,  S. 
T.  Hoxie,  1  Paine,  265. 

186.  The  people  of  America  have  declared  by 
the  constitution  of  the  United  States,  that  treason 
''  shall  consist  only  in  levying  war  against  the 
United  States,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.''  This  high  crime 
consists  of  overt  acts,  which  must  be  proved  by 
two  witnesses,  or  by  the  confession  of  the  party 
in  open  court.     1  Burr's  Trial,  14. 

167.  An  intention  to  commit  treason,  is  an 
offence  entirely  distinct  from  the  actual  commis- 
sion of  that  crime.  War  can  only  be  levied  by 
the  employment  of  actual  force :  troops  must  be 
embodied,  men  must  be  assembled,  m  order  to 
levy  war.    Ibid. 

188.  Although  the  constitution  declares  that 


two  witnesses  are  necessary  to  produce  oalri^ 
tion,  it  may  not  be  so  stridiy  and  absolotelr  oe* 
cessary  to  authonxe  an  indictment  being  found 
a  true  bill.  Although  there  must  betwowil* 
nesses  to  the  general  charge  of  treason,  yet  it 
seems  that  one  witness  may  be  snfficieot  to 
prove  cue  act,  and  another  to  prove  another  act 
Ibid.  196. 

189.  What  is  the  natural  import  of  the  wonb 
'*  levying  war,"  and  who  may  be  said  to  kfj 
it  ?  Had  their  first  application  to  treason  been 
made  in  the  constitution  of  the  United  Staiei 
they  would  certainly  have  admitted  of  soaw 
latitude  of  construction.  lUen  most  iiteniiy, 
they  are  perhaps  of  the  same  import  with  the 
words,  raising  or  creating  war;  but  as  those  «)» 
join  after  the  oomroenoement  are  equally  tbe 
objects  of  punishment,  there  wcold  be,  probably, 
a  general  admission  that  tbe  terms  also  compre- 
hended makinff  war,  or  carrying  on  war.  lo  tbe 
construction  which  courts  would  be  required  to 
give  these  words,  it  is  not  improbable  that  tbon 
who  should  raise,  create,  make,  or  carry  oo  war, 
might  be  comprehended*  The  vanoos  acu^ 
which  would  be  considered  as  coming  vilbia 
the  term,  would  be  settled  by  a  course  of  deci- 
sions; and  it  would  be  affirming  boklJy  to  ny, 
that  those  only  who  actually  constitute  a  porlxn 
of  the  military  force  appearing  in  anns,  cookl 
be  considered  as  levying  war.  There  is  no  dif> 
ficulty  in  affirming  that  there  most  be  a  var,  or 
the  crime  of  levying  it  cannot  exist ;  bat  then 
would  often  be  considerable  difficulty  in  affinih 
ing  that  a  particular  act  did,  or  did  not,  involve 
the  person  committing  it  in  the  guilt  and  in  ibe 
fact  of  levying  war.  If,  for  example,  an  anny 
should  be  actually  raised  for  the  avowed  parpoM 
of  carrying  on  open  war  against  the  United 
States,  ana  subverting  their  government;  tbe 
point  must  be  weighed  very  deliberately.  beAu* 
a  judge  would  venture  to  decide  that  an  overt 
act  of  levying  war  had  not  been  committed  by 
a  commissary  of  purchases^  who  never  eav 
the  army,  but  who,  knowing  its  obj<?ct,  ^ 
leaguing  himself  with  the  rebels,  eo<p^ 
that  army  with  provisions;  or  by  a  recraii- 
ing  officer,  holding  a  commission  in  the  rebii 
service,- who,  though  never  in  camp,  executed 
the  particular  duty  assigned  to  him.  2  Barri 
Trial,  401. 

190.  But  the  term  is  not  for  the  first  time  ap- 
plied to  treason  by  the  constitution  of  the  (Jolted 
States.  It  is  a  technical  term.  It  is  used  in  a 
very  old  statute  of  that  country,  whone  lan$:ciS« 
is  our  language,  and  whose  laws  form  the  sa^ 
stratum  of  our  laws.  It  is  scarcely  conceivable 
that  the  term  was  not  employed  by  the  fiamen 
of  our  constitution,  in  the  sense  which  had  Wa 
affixed  to  it  by  those  from  whom  we  borroveil 
it.  So  far  as  tne  meaning  of  any  terms,  pa|t<o 
larly  terms  of  art,  is  completely  aaeertaloed; 
those  by  whom  they  are  employed  must  be  oos- 
sidered  as  employing  them  in  their  ascertaioed 
meaning,  unless  the  contrary  be  proved  by  the 
context.  It  is  therefore  reasonable  to  soppcse, 
unless  it  be  incompatible  with  other  expressM 
of  the  constitution,  that  the  term  "  levying  var' 
is  used  in  that  instmment  in  the  same  anm  ii 
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vhich  it  was  anderstood  in  England,  and  in  thia 
country,  to  have  been  used  in  the  statute  of  the 
25(ii  of  £d  ward  III.,  from  which  it  was  Iwrrowed. 
Ibid,  402. 

101.  Those  who  perform  a  part  in  the  prose- 
eution  of  the  war,  may  correctly  be  said  to  levy 
war,  and  to  commit  treason  under  the  constitu- 
tion.   It  will  be  observed,  that  this  opinion  does 
not  extend  to  the  casanf  a  person  who  performs 
no  act  in  the  prosecufion  of  the  war — who  coun- 
feis  and  aiivises  it ;  or  who,  being  engaged  in 
the  conspiracy,  fails  to  perform  his  part.    Whe- 
ther such  persons  may  be  implicated  by  the 
doctrine,  loaLi  whatever  would  make  a  man  an 
accessory  in  febny,  makes  him  a  principal  in 
treason,  or  are  excluded,  because  that  doctrine 
is  inapplicable  to  the  United  States;  the  consti- 
tution having  declared  that  treason  shall  consist 
only  in  ierying  war,  and  having  made  the  proof 
of  overt  acts  necessary  to  conviction ;  is  a  qnes- 
tioo  of  vast  importance,  which  it  would  be  proper 
for  the  supreme  court  to  take  a  fit  occasion  to 
decide;  but  which  an  inferior  tribunal  would 
not  willingly  determine,  unless  the  case  before 
them  ehoald  require  it.    Ibid,  405. 

192.  In  cases  of  constructive  treason,  such  as 
palling  down  meeting-houses,  where  the  direct 
and  avowed  object  is  not  the  destruction  of  the 
mvereiffn  power,  some  act  of  violence  might  be 
generally  required  to  give  to'  the  crime  a  suffi- 
cient degree  of  malignity  to  convert  it  into  trea- 
Boo,  to  render  the  guilt  of  any  individual  une- 
quivocal.    Ibid.  408. 

193.  The  opinions  of  the  best  elementary  wri- 
ters concur  in  declaring  that  where  a  body  of 
men  are  aasembled  for  the  purpose  of  making 
war  against  the  government,  and  are  in  a  condi- 
tion to  make  that  war,  the  assemblage  is  an  act 
of  levying  war.  These  opinions  are  contrad  icted 
hv  no  adjudged  case,  and  are  supported  by 
vaughan's  case.     Ibid, 

Independent  of  authority,  trusting  only  to  the 
dictates  of  reason,  and  expounding  terms  accord- 
ing to  their  ordinary  signification,  we  should  pro- 
bably all  concur  m  the  declaration,  that  war 
could  not  be  levied  without  the  employment  and 
exhibition  of  force.    War  is  an  appeal  from  rea- 
son to  the  sword  ;  and  hfe  who  makes  the  appeal 
evidences  the  fact  by  the  use  of  the  means. 
His  intention  to  go  to  wAr  may  be  proved  by 
words;  hot  the   actual  going  to  war  is  a  fact 
which  is  to  be  proved  by  open  deed.    The  end 
is  to  be  effected  by  force ;  and  it  would  seem 
that  in  cases  where  no  declaration  is  to  l>e  made, 
the  state  of  actual  w*ar  could  only  be  created  by 
the  employment  of  force,  or  being  in  a  condition 
to  employ  it.    But  the  term,  having  been  adopted 
by  our  constitution,  must  be  understood  in  that 
sense  in  which  it  was  universally  received  in 
this  country^  when  the  constitution  was  framed. 
The  sense  in  which  it  was  received  is  to  be  col- 
lected from  the  most  approved  authorities  of  that 
nation  from  which  we  have  borrowed  the  term. 
Ibid,  409. 

195.  In  his  charge  to  the  grand  jury  when 
John  Friea  wae  indicted,  in  consequence  of  a 
forcible  opposition  to  the  direct  tax,  Judge  Ire- 
dell is  understood  to  have  said,  "  I  think  1  am 


warranted  in  sapng  that  if,  in  the  case  of  the 
insurants  who  may  come  under  your  considem- 
tion,  the  intention  was  to  prevent  by  force  of 
arms  the  execution  of  any  act  of  the  congress  of 
the  United  States  altogether,  any  forcible  oppo- 
sition, calculated  to  carry  that  intention  into 
effect,  was  a  levying  of  war  against  the  United 
Slates,  and  of  course  an  act  of  treason."  To 
levy  war  then,  according  to  this  opinion  of  Judge 
Iredell,  required  the  actual  exertion  of  force. 
Ibid,  413, 

196.  Every  opinion,  to  be  correctly  under- 
stoodj  ought  to  be  considered  with  a  view  to  the 
case  m  which  it  was  delivered.  In  the  case  of 
the  United  States  against  Bollman  and  Swart- 
wout,  there  was  no  evidence  that  even  two  men 
had  ever  met  for  the  purpose  of  executing  the 
plan,  in  which  those  persons  were  charged  with 
naving  participated.  It  was  therefore  sufficient 
for  the  court  to  say,  that  unless  men  were  as- 
sembled, war  could  not  be  levied.  That  case 
was  decided  by  this  declaration.  The  court 
might  indeed  have  defined  the  species  of  assem- 
blage which  would  amount  to  levying  of  war ; 
but,  as  this  opinion  w*as  not  a  treatise  on  treason, 
but  a  decision  of  a  particular  case,  expressions 
of  doubtful  import  snould  be  construed  iu  refer- 
ence to  the  case  itself:  and  the  mere  omission 
to  state  that  a  particular  circumstance  was  ne- 
cessary to  the  consummation  of  the  crime,  ought 
not  to  be  construed  into  a  declaration  that  the 
ciroumstance  was  unimportant.  General  ex- 
pressions ought  not  to  be  considered  as  over- 
ruling settled  principles,  without  a  direct  decla- 
ration to  that  effect.     Ibid.  415. 

197.  It  seems  to  be  perfectly  clear,  that  it 
would  not  be  sufficient  for  an  indictment  to 
alle^  generally  that  the  accused  had  levied  war 
agamst  the  United  States.  The  charge  must  be 
more  particularly  specified^  by  laying  what  is 
termea  an  overt  act  of  levymg  war.    Ibid, 

198.  It  is  conceived  by  the  court  to  be  possi- 
ble, that  a  person  may  be  concerned  in  a  trea- 
sonable conspiracy,  and  yet  be  legally  as  well  as 
actually  absent  while  some  one  act  of  the  trea- 
son is  perpetrated.  If  a  rebellion  should  be  so 
extensive  as  to  spread  through  every  state  in  the 
Union,  it  will  scarcely  be  contended  that  every 
individual  concerned  in  it,  is  legally  present  at 
every  overt  act  committed  in  the  course  of  that 
rebellion.  It  would  be  a  very  violent  presump- 
tion indeed,  too  violent  to  be  made  without  clear 
authority,  to  presume  that  even  the  chief  of  the 
rebel  army  was  legally  present  at  every  such 
overt  act.  If  the  mam  rebel  army,  with  the 
chief  at  its  head,  should  be  prosecuting  war  at 
one  extremity  of  our  territory,  say  in  New  Hamp- 
shire—if this  chief  should  l>e  there  captured  and 
sent  to  the  other  extremity  for  the  purpose  of 
trial — if  his  indictment,  instead  of  alleging  an 
overt  act,  which  was  true  in  point  of  fact,  should 
allege  that  he  had  assembled  some  small  party, 
which  in  truth  he  had  not  seen,  and  had  levied 
war  by  engaging  in  a  skirmish  in  Georgia  at  a 
time  when  in  reality  he  was  fishting  a  Imttle  in 
New  Hampshire — if  such  evidence  would  sup- 
port such  an  indictment  by  the  fiction  that  he 
was  legally  present,  though  really  absent,  all 
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would  ask  to  what  parpoae  are  those  provinona  | 
in  the  constitution,  which  direct  the  place  of 
trial,  and  ordain  that  the  accused  shall  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion ?    Ibid.  425. 

199.  If  it  be  true  that  the  constitutional  defi- 
nition of  treason  comprehends  him  who  advises 
or  procures  an  assemblage  that  levies  war,  it 
would  not  follow  that  such  adviser  or  procurer 
mi^ht  be  chained  as  having  been  present  at  the 
assemblage.  If  the  adviser  or  procurer  be 
within  the  constitutional  definition  of  levying 
war,  and  independently  of  the  agency  of  the 
common  law,  ao  actually  levy  war,  then  the  ad- 
visement or  procurement  is  an  overt  act  of  lev]^- 
ing  war.  If  it  be  the  overt  act  on  which  he  is 
to  be  convicted,  then  it  must  be  charged  in  the 
indictment;  for  he  can  only  be  convicted  on 
proof  of  the  overt  acts  that  are  chaiged.  Ihid, 
438. 

200.  If  the  overt  act  laid  in  the  indicti^ent  is 
not  proved  by  two  witnesses,  no  testimony,  in 
its  nature  corroborative  or  confirmatory,  is  ad- 
missible or  can  be  relevant.    Ibid,  444. 

201.  It  is  a  settled  principle  in  the  la wr,  that 
t  he  accessory  cannot  be  guilty  of  a  greater  offence 
than  his  principal.  The  maxim  is  accessorious 
seauitur  naturam  sui  principalis ;  the  accessory 
tbllows  the  nature  of  his  principal.  Hence  re- 
sults the  necessity  of  establishing  the  guilt  of 
the  principal  before  the  accessory  can  be  tried ; 
tor  the  degree  of  guilt  which  is  incurred  by 
I  ounselling  or  commanding  the  commission  of  a 
rrinie,  depends  upon  the  actual  commission  of 
ihnt  crime.  No  man  is  an  accessory  to  murder, 
unless  the  fact  has  been  committed.  Ibid. 
440. 

202.  The  present  indictment  charges  the  pri- 
M)\ier  with  levying  war  against  the  United  States, 
:vud  alleges  an  overt  act  of  levying  war.  That 
f  I  vert  act  must  be  proved,  according  to  the  man* 
•lates  of  the  constitution,  and  of  the  act  of  con- 
:;res5,  by  two  witnesses.  It  is  not  proved  by  a 
s.ugle  witness.  The  presence  of  tne  accused 
it  IS  been  stated  to  be  an  essential  component 
)iart  of  the  overt  act  in  this  indictment,  unless 
(lie  common  law  principle  respecting  accessories 
>bouI(l  render  it  unnecessary;  and  there  is  not 
only  no  witness  who  has  proved  his  actual  or 
legal  presence,  but  the  fact  of  his  absence  is  not 
controverted.  The  counsel  for  the  prosecution 
offer  to  give  in  evidence  subsequent  transactions 
ar  a  different  state,  in  order  to  prove— what  1 
I  he  overt  act  laid  in  the  indictment?  that  the 
prisoner  was  one  of  those  who  assembled  at 
i/unnerhassett's  island?  No:  that  is  not  alleged. 
I:  Is  well  known  that  such  testimony  is  not  com- 
(Ntont  to  establish  such  a  fact.  The  constitu- 
tion and  law  require  that  the  fact  should  be 
esuiblished  by  two  witnesses ;  not  by  the  esta- 
blishment of  other  facts  from  which  the  jury 
)iii^ht  reason  to  this  fact.  The  testimony  then 
is  iiot  relevant.  If  it  can  be  introduced,  it  is 
only  in  the  character  of  corroborative  or  con- 
firmatory testimony,  after  the  overt  act  has  been 
}>roved  by  two  witnesses,  in  such  manner  that 
'he  question  of  fact  ought  to  be  left  with  the 

ny.    Ibid.  443. 


15.  Violation  of  the  Neutrality  of  the  United  Stetes. 

203.  It  is  a  violation  of  the  act  of  June  5lh, 
1794,  ch.  226,  to  concert  an  expedition  from  the 
United  States  to  commit  hostilities  against  a 
power  at  peace  with  the  United  States ;  and  it  ii 
unimportant  that  such  expedition  originated  be- 
yond seas,  if  carried  on  from  this  country.  It  ii 
unimportant  whether  th«  persons  engaged  io 
such  a  purpose  enjp;age  the  whole  vessel  to  them- 
selves, or  depart  Kom  the  United  States  as  pas- 
sengers. Ex  parte  Needham  et  ai.,  1  Peters'  C.  C. 
R.  487. 

204.  The  previous  knowledge  or  approbation 
of  the  president,  of  the  illegal  act  of  a  citizcor 
can  afibrd  him  no  justification  for  the  breach  of 
a  constitutional  law.  Trid  ofSmitk  and  Ogkuj 
237. 

205.  Tc  bring  a  case  within  the  5th  sec  of  the 
act  of  June  5tn,  1794,  ch.  226,  made  perpetual 
by  the  act  of  April  24th,  1800,  ch.  189,  prohibit- 
ing any  person,  within  the  territory  or  joriMiio- 
tion  of  the  United  States,  from  providing  or  pre- 
paring the  means  of  a  military  expedition  or  en- 
terprise, to  be  carried  on  from  thence  against  the 
territory  or  dominions  of  any  foreign  prince  or 
state,  with  whom  the  United  States  are  at  peace; 
it  is  immaterial  whether  or  not  the  vessel,  at  the 
identical  time  of  sailing,  is  in  complete  readiness 
for  hostile  engagement.  If  the  vessel  sailed  with 
the  means  and  intent  to  carry  it  on,  such  an  en- 
terprise is  within  the  act.    Ibid.  240. 

206.  Indictment  under  the  third  sectioD  of  the 
act  for  the  punishment  of  certain  crimes  against 
the  United  States,  &c.,  passed  April  20,  1818. 
The  indictment  chaised  the  defendant  with  haB% 
knowingly  concerned  in  the  fitting  out,  in  the  port 
of  Baltimore,  a  vessel,  with  intent  to  employ  her 
in  the  service  of  a  foreign  '*  people,"  The  United 
provinces  of  Buenos  Ayres,  against  the  sabjeets 
of  the  emperor  of  Brazil,  with  whom  the  United 
States  were  at  peace.  The  veaeel  went  fron 
Baltimore  to  St.  Thomas,  and  was  there  fnllj 
armed.  She  afterwards  cruised  under  the  Boe- 
nos  Ayrean  flag.  To  bring  (he  defendant  with- 
in the  words  of  the  act,  it  is  not  necessary  to 
charge  him  with  being  concerned  io  filling  est 
and  arming  the  vessel :  the  words  of  the  act  are. 
''fitting  out  or  arming,"  either  will  coostitute  the 
ofience.  It  is  sufficient  if  the  indictment  cfaar^ 
the  ofience  in  the  words  of  the  act.  The  U.  5.  v. 
John  B.  Quincy,  6  Peters,  445. 

207.  It  is  true  that  witn  respect  to  thoee  whs 
have  been  denominated  at  the  bar,  "the  chief 
actors."  the  law  would  seem  to  make  it  necenanr 
that  they  should  be  charged  with  "fittii^  oat 
and  arming."  The  words  may  require  tfaast  both 
shall  concur,  and  the  vessel  be  put  in  aooiidilia& 
to  commit  hostilities  in  order  to  bring  her  vithia 
the  law ;  but  an  attempt  to  fit  out  and  aim  is 
made  an  ofience.  This  is  certainly  doing  some- 
thing short  of  a  complete  fitting  out  and  amii^- 
To  attempt  to  do  an  act  does  not,  either  in  lav 
or  common  parlance,  imply  a  completion  of  the 
act  or  any  definite  progress  towards  it.  Asr 
efibrt  or  endeavour  to  effect  it,  will  satisfy  the 
terms  of  the  law.  It  is  not  necessary  jhat  te 
vessel,  when  she  left  Baltimore  for  St. 
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and  daring  the  voyage  from  Baltimore  to  St. 
Thomas,  was  armed,  or  in  a  condition  to  commit 
hostilities,  in  order  to  find  the  defendant  guiltv 
of  the  offence  charged  in  the  indictment.    Ihia» 

208.  The  defence  consists,  principally,  in  the 
intention  with  which  the  preparations  to  commit 
hostih'ties  were  made.  These  preparationB,  ac- 
cording to  the  very  terms  of  the  act,  must  be 
made  within  the  limits  of  the  United  States :  and 
it  IB  equally  necessary  that  the  intention,  with 
respect  to  the  employment  of  the  yeseel.  should 
be  formed  before  she  leaves  the  United  States. 
And  this  must  be  a  fixed  intention :  not  condi- 
tional or  contingent,  depending  on  some  future 
arrangements.  This  intention  is  a  question  be- 
longing, exclusively,  to  the  jury  to  decide.  It  is 
the  material  point  on  which  the  legality  or  crimi- 
nality of  the  act  most  turn,  and  decides  whether 
the  adventure  is  of  a  commercial  or  warlike  cha- 
racter.   Ibid. 

209.  The  law  does  not  prohibit  armed  vessels 
belonging  to  citizens  of  the  United  States  from 
ailing  out  of  our  ports:  it  only  requires  the 
owners  to  ffive  security  that  such  vessels  shall 
not  be  employed  by  them  to  commit  hostilities 
against  foreien  powers  at  peace  with  the  United 
States.    Ibid, 

210.  The  collectors  are  not  authorized  to  de- 
tain vessels,  although  manifestly  built  for  warlike 
purposes,  and  about  to  depart  from  the  United 
States,  unless  circumstances  shall  render  it  pro- 
bable that  such  vessels  are  intended  to  be  em- 
ployed by  the  owners  to  commit  hostilities  aitainst 
some  foreign  power  at  peace  with  the  United 
States.    All  the  latitude,  therefore,  necessary  for 
commercial  purposes  is  given  to  our  citizens ;  and 
they  are  restrained  only  from  such  acts  as  are 
calculated  to  involve  the  country  in  war.    If  the 
defendant  was  knowingly  concerned  in  fitting 
OQt  the  vessel  within  the  United  States,  with  the 
intent  that  she  should  be  employed  to  commit 
hostilities  against  a  state,  or  prince,  or  people,  at 
peace  with  the  United  States,  that  intention  being 
defeated  by  what  might  afterwards  take  place 
in  the  West  Indies,  would  not  purge  the  onence 
vhich  was  previously  consummated.    It  is  not 
neeesmry  thAt  the  design  or  offence  should  be 
carried  into  execution  in  order  to  constitute  tbe 
offence.    Ibid. 

211.  The  indictment  charges  that  the  defend- 
ant was  concerned  in  fitting  but  the  Bolivar,  with 
intent  that  she  should  be  employed  in  the  ser- 
vice of  a  foreign  people,  that  is  to  sa^,  in  the 
service  of  the  United  Provinces  of  Rio  de  la 
Plata.  It  was  in  evitlence  that  the  United  Pro- 
vinces of  Rio  de  la  Plata  had  been  regularly  ac- 
knowledged as  an  independent  nation,  by  the 
executive  department  of  the  United  States,  before 
the  year  1827.  It  was  argued  tluat  the  word 
"  people"  is  not  applicable  to  nation  or  power. 
By  the  court: — ^The  objection  is  one  purely  tech- 
nical, and  we  think  not  well  foundea ;  the  word 
"people,"  as  here  used,  is  merely  descriptive  of 
the  power  in  whose  service  the  vessel  was  to  be 
employed,  and  it  is  one  of  the  denominations 
applied  by  the  act  of  congress  to  a  foreign  power. 

212.  Accepting  a  commission  from  any  dis- 
VoL.  I.- 


trict  of  people  or  association  of  people,  to  carry 
on  war  against  any  people  or  state  with  whom 
we  are  at  peace,  is  an  offence.  Ckarge  to  the 
Grand  Jury,  2  M'I.ean's  C.  C.  R.  2. 

213.  The  commission  must  have  been  accepted 
and  exercised  within  the  jurisdiction  where  pro- 
secuted.   Ibid. 

214.  To  begin  to  set  on  foot  is  also  an  offence. 
Ibid. 

215.  To  contribute  mone^r,  clothing  for  the 
troops,  provisions,  arms,  &c.,  is  a  violation  of  the 
law.    Ibid.  3. 

216.  The  criminal  intent  must  be  shown.  Ibid. 

217.  The  acts  must  have  been  done,  to  consti- 
tute the  offence,  within  the  district  where  indict- 
ment shall  be  found.    Ibid.  4. 

218.  Respect  for  the  laws  essential  to  the 
maintenance  of  our  government.    Ibid. 


CRIMINAL  LAW. 

1.  A  warrant  of  commitment  by  two  justices 
of  the  peace  of  the  county  of  Alexandria,  must 
state  some  certain  cood  cause  for  the  same^  sup- 
ported by  oath.  Ae  dischar&ie  of  the  prisoner 
from  confinement,  the  warrant  beinff  illegal,  does 
not  prevent  the  justice  proceeding  de  novo,  if  the 
prisoner  is  really  a  person  of  ill  fame,  and  who 
ought  to*find  sureties  for  his  good  behaviour.  Ex 
parte  Burford,  3  Cranch,  448 ;  1  Cond.  Rep.  594. 

2.  Where,  by  a  law  of  Virginia,  a  penalty  was 
imposed  for  keeping  a  gaming  table,  and  the 
same  was  given  to  any  person  who  should  sue 
for  the  same,  an  indictment  in  the  name  of  the 
United  States  for  the  offence,  cannot  be  sus- 
tained ;  but  the  penalty  must  be  sued  for  in  the 
form  authorized  by  the  law.  The  United  States 
V.  Simnu,  1  Cranch,  252;  1  Cond.  Rep.  305. 

3.  The  courts  of  the  United  States  have  no 
common  law  jurisdiction  in  cases  of  libel  on  the 

Soveniment  of  the  United  States.     The  United 
tates  V.  Hudson  and  Goodipin,  7  Cranch,  32;  2 
Cond.  Rep.  405. 

4.  The  clause  of  the  eighth  section  of  the  act 
of  congress,  ''for  the  punishment  of  crimes 
against  the  United  States,"  which  provides  that 
"the  trial  of  crimes  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any 
particular  state,  shall  be  in  the  district  where 
the  offender  is  apprehended,  or  into  which  he 
may  be  first  brought,"  applies  only  to  offences 
committed  on  the  high  seas,  or  in  some  river, 
haven,  basin,  or  bay,  not  within  the  jurisdiction 
of  a  particular  state ;  and  not  to  the  territories 
of  the  Unit^  States,  where  regular  courts  are 
established  competent  to  try  those  offences.  Ex 

Srte  Bolhnan  and  Swartwmtj  4  Cranch,  75 ;  2 
nd.  Rep.  33. 

5.  To  an  action  of  trespass  against  the  ser- 
geant-at-arms  of  the  house  of  representatives  of 
the  United  States,  for  an  assault  and  battery  and 
false  imprisonment,  it  is  a  legal  justification  and 
bar,  to  plead  that  a  congress  was  held  and  sit- 
ting during  the  period  of  the  trespasses  com- 

E lamed  of,  and  that  the  house  of  representativefi 
ad  resolved  that  the  plaintiff  had  been  guilty 
of  a  breach  of  the  privileges  of  the  house,  and 
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of  a  high  contempt  of  the  dignity  and  authority 
of  the  same ;  arid  had  ordered  tnat  the  speaker 
should  istMie  his  warrant  to  the  se^eant-at-arros, 
commanding  him  to  take  the  phuntiff  into  cus- 
tody, wherever  to  be  found,  and  to  have  him 
bHfore  the  said  house,  to  answer  to  the  said 
charge;  and  that  the  speaker  did  accordingly 
issue  such  a  warrant,  reciting  the  said  resolution 
and  order,  and  commanding  the  sergeant-at-arms 
to  take  the  plaintiff  into  custody,  £o.,  and  deli- 
vered the  said  warrant  to  the  defendant;  by 
virtue  of  which  warrant  the  defendant  arrested 
the  plaintiff,  and  convajred  him  to  the  bar  of  the 
house,  where  he  was  heard  in  his  defence  touch- 
ing the  matter  of  the  said  chaige ;  and  the  eza- 
mination  bein^  adjooraed  from  day  to  dav,  and 
the  house  having  ordered  the  plaintiff  to  be  de- 
tained in  custody,  he  was  aocordinffly  detained 
by  the  defendant,  until  he  was  finally  adjudged 
to  be  guilty,  and  convicted  of  the  clmive  afore- 
sai^l,  and  ordered  to  be  forthwith  broognt  to  the 
bar,  and  reprimanded  by  the  speaker,  and  then 
discharged  from  custody ;  and  after  being  thus 
reprimanded,  was  actually  discharged  from  the 
arrest  and  custody  aforesaid.  Anderson  v.  Dunn, 
6  Wheat.  204;  5  Cond.  Rep.  66. 

6.  An  indictment  under  the  crimes  act  of  1790, 
ch.  35,  sec.  37,  for  infracting  the  law  of  nations 
b3r  offering;  violence  to  the  person  of  a  foreign 
minister,  is  not  a  case  <^  affecting  ambassadors, 
other  public  ministers,  and  consuls,"  irithiu  the 
second  section  of  the  third  article  of  the  consti- 
tution of  the  United  States.  The  circuit  courts 
have  jurisdiction  of  such  an  offence  under  the 
eleventh  section  of  the  judiciary  act  of  1789, 
ob.  20.  Th€  United  States  v.  Ortega^  11  Wheat. 
467;  6  Cond.  Rep.  394. 

7.  Qtteryj  Whether  the  jurisdiction  of  the  su- 
preme court  is  not  only  original,  but  ej[clu8ive 
of  the  circuit  court,  <-  in  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,'^ 
within  the  true  construction  of  the  second  sec- 
tion of  the  third  article  of  the  constitution.  Ibid, 

8.  A  petition  was  presented  by  Tobias  Wat* 
kins  for  a  habeas  corpus,  for  the  purpose  of  in- 

auiring  into  the  legality  of  his  confinement  in 
le  jail  of  the  county  of  Washington,  by  virtue 
of  a  judgment  of  the  circuit  court  of  the  United 
Slates  of  the  District  of  Columbia,  rendered  in 
a  criminal  prosecution  instituted  against  him  in 
that  court.  The  petitioner  alleged  that  the  m- 
dictments  under  which  he  was  convicted  and 
sentenced  to  imprisonment,  chai^  no  offence 
for  which  the  prisoner  was  punishable  in  that 
court,  or  of  which  that  court  could  take  cogni- 
zance, and  consequently,  that  the  proceedings 
were  coram  lion  judice :  Held,  tbit  the  supreme 
court  has  no  jurisiiiction  in  criminal  cases  which 
could  reverse  or  affirm  a  judgment  rendered  in 
the  circuit  court  in  such  a  case,  where  the  re- 
cord is  brought  up  directly  by  writ  of  error.  Ex 
parte  Tobias  Watkins,  3  Peters,  201. 

9.  The  district  attorney  is  specially  charged 
with  the  prosecution  of  all  delinaoents  for  crimes 
and  offences,  and  these  duties  do  not  end  with 
tho  judgment  or  order  of  the  court.  He  is  bound 
to  provide  the  marshal  with  all  necessary  pro- 


cess to  carry  into  execution  the  judgment  of  the 
court.  This  falls  within  his  general  superin- 
tending authority  over  the  prosecution.  Levy 
Court  of  Washington  v.  Ringgold,  5  Peters,  451. 

10.  The  third  section  of  the  act  of  coogresa, 
entitled  "  an  act  more  effectually  to  provide  for 
the  punishment  of  certain  crimes  against  the 
United  States,  and  for  other  purposes,"  passed 
Idarch  3,  1826,  is  to  be  limited  to  the  laws  of 
the  several  states  in  foree  at  the  time  of  its 
enactment.  TAs  Unitod  States  v.  Paul,  6  Peters, 
141. 

11.  The  defendant  was  indicted  for  robbing 
the  mail  of  the  United  Stales^  and  putting  the 
life  of  the  driver  in  jeopardy,  and  the  oooviction 
and  judgment  pronounced  upon  it  extended  to 
both  offences.  After  this  juugment  no  prosecu- 
tion could  be  maintained  for  the  same  offence, 
or  for  any  part  of  it,  provided  the  former  con- 
viction was  pleaded.  United  States  v.  Wilson^  7 
Peters,  150. 

12.  The  power  of  pardon  in  criminal  cases 
has  been  exercised  from  time  immemorial  by 
the  executive  of  that  nation  whose  language  is 
our  language,  and  to  whose  judicial  institutions 
ours  bear  a  close  resemblance.  We  adopt  their 
principles  respecting  the  operation  and  effect  of 
a  pardon,  and  look  into  their  books  for  the  rales 
prescribing  the  manner  in  which  it  is  to  be  used 
by  the  person  who  would  avail  himself  of  it. 
A  pardon  is  an  act  of  grace,  proceedins  from  the 
power  entrusted  with  the  execution  (H  the  laws^ 
which  exempts  the  individual  on  whotn  it  is 
bestowed  from  the  punishment  the  law  iiifiiciB 
for  a  crime  he  has  conuoitted.  It  is  the  private, 
though  official  act  of  the  executive  niagistiaie, 
delivered  to  the  individual  for  whose  benefit  it 
is  intended,  and  not  communicated  officially  to 
the  court.    Ihid. 

13.  It  is  a  constituent  part  of  the  judicial 
system,  that  the  judee  sees  only  with  judidal 
eyes,  and  knows  nothing  respecting  any  parti- 
cular case  of  which  he  is  not  informed  jodiciaUy. 
A  private  deed,  not  communioated  to  him,  what- 
ever may  be  its  character,  whether  a  pardoo  or 
release,  is  totally  unknown,  and  cannot  be  acted 
upon.  The  looseness  which  would  be  introdeoed 
into  judicial  prooeedings  wouhl  prove  fatal  to  the 
great  principles  of  justice,  if  the  judge  mig^ 
notice  and  act  upon  facts  not  brought  regofauiy 
into  the  cause.  Such  a  proceeding,  in  ordinary 
cases,  would  subvert  the  beat  estabJ:shed  pna- 
ciples.  and  would  overturn  those  rnlea  vrbicfa 
have  been  settled  by  the  wisdom  of  ages.  JW. 

14.  There  is  nothing  peculiar  in  a  pudoi 
which  ought  to  distinguish  it  in  this  respect  fron 
other  facts;  no  legal  principle  known  to  the 
court  will  sustain  such  a  distinction.  A  pardon 
is  a  deed,  to  the  validity  of  which  delivery  is 
essential,  and  delivery  is  not  complete  witbsul 
acceptance.  It  ro^  then  be  rejected  by  the 
person  to  whom  it  is  tendered ;  and  if  it  be  re- 
jected, we  have  discovered  no  power  in  a  eocit 
to  force  it  on  him.  It  may  be  supposed  thai  i» 
being,  condemned  to  death,  would  reject  a  per- 
don ;  but  the  rule  must  be  the  same  in  enpial 
cases,  and  in  misdemeanoura.    A  paxdoa  mmj 
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be  oondttional,  and  the  condition  may  be  more 
objectionable  than  the  panishment  inflicted  by 
the  judgment.     Ihid. 

15.  The  pardon  may  potaibly  apply  to  a  diffe- 
rent person  or  a  different  crime.  It  may  be  ab* 
solute  or  conditional.  It  maybe  controverted  by 
the  prosecutor,  and  must  be  expounded  by  the 
court.  These  circumstances  combine  to  show 
that  this,  like  any  other  deed,  ought  to  be  brought 
'^  judicially  before  the  court,  by  plea,  motion,  or 
otherwise."    Ibid. 

16.  The  reason  why  a  court  must,  ex  ofRoio, 
take  notice  of  a  pardon  by  act  of  parliament  is, 
that  it  is  considered  as  a  public  law,  having  the 
same  effect  oa  the  case  as  if  the  genemi  law, 
punishing  the  offeooei  had  beea  repealed  or  an- 
nulled.   Ibid, 

17.  As  the  jortsdiBtion  of  the  supreme  court 
is  appellate,  it  must  be  shown,  to  the  court  that 
the  court  has  tbe  power  to  award  a  habeas  cor* 
poe  before  one  will  be  granted.  Ex  farU  Mil- 
iurnj  9  Peters,  704. 

18.  Geoige  Milbum  was  imprisoned  in  the 
jail  of  the  county  of  Washington,  upon  a  bench 
warcaot  issued  by  the  circuit  court  of  the  United 
Slates  for  the  District  of  Columbia,  to  answer  an 
indictment  pending  against  him  for  keeping  a 
faro  bank ;  an  offence  which,  by  an  act  of  con- 

frees,  is  punishable  by  imprisonment  at  hard 
ibour  in  the  penitentiary  of  the  district.    He 
had  been  arrested  on  a  former  capias  issued  on 
the  same  indictment,  upon  which  he  gave  a  re- 
cognisance of  bail,  with  sureties,  in  the  sum  of 
one  hundred  pounds,  Maryland  currency,  ac- 
cording to  the  statute  of  Maryland ;  conditioned 
to  appear  in  court  at  the  return  day  of  the  pro- 
cess, &c.    He  did  not  appear,  and  the  recogni- 
sance was  forfeited,  and  a  scire  facias  was  issued 
against  him  and  his  sureties,  returnable  to  De- 
cember term,  1833.    At  the  same  term,  another 
wrtt  of  capias  was  issued  against  him,  mlurnable 
immediately,  and  returned  ^'non  est  inventus." 
At  June  vacation,  1834,  another  writ  of  capias 
was  issaed  against  him,  returnable  to  November 
term,  1834,  on  which  he  was  arrested,  and  from 
isrhich  arrest  he  was  discharged  on  a  habeas 
corpus  by  the  chiff  justice  of  the  circuit  court ; 
on  tbe  ground  that  the  writ  of  capias  improperly 
issued.    On  a  return  of  this  discbarge  by  the 
xnarsbal,  a  bench  warrant  was  issued  by  order 
of  a  majority  of  the  judges  of  the  cirouit  court. 
And  on  which  he  was  in  custody.    He  appliea 
for  a  writ  of  habeas  corpus  to  tuis  court,  to  ob- 
t3.in  his  discharge,  i  Helif  that  he  was  properly 
in  custody.  The  rule  for  the  habeas  corpus  was 
refused.    Ibid. 

19.  No  prosecution  for  perjury,  under  the 
l>a.nknipt  law,  can  be  maintained  after  the  re- 
peal of  the  law.  The  Unittd  States  v.  Paumore^ 
2  Dall.  372. 

20.  An  offence  against  a  tempomry  statute 
nnot  be  punished  after  the  expimtion  of  the 

y  unless  a  particular  provision  be  made  by 
for  that  purpose.    The  IrresistibUj  7  Wheat. 
^d  1 ;  5  Cond.  Rep.  343. 

j^l.  The  word  "  appr^ended,"  in  that  clause 
the  act  for  the  punishment  of  crimes,  does  not 
ply  imply  a  legal  ^rrest,  to  the  exclusion  of 


a  military  arrest  or  seizure.     Ex  parte  Bollman 
and  SwarttDOut,  4  Cranch,  75;  2  Cond.  Rep.  33. 

22.  The  fear  which  the  law  recognises  as  an 
excuse  for  the  perpetration  of  a  crime,  must  pro- 
ceed from  an  immmliate  and  actual  danger, 
threatening  the  very  life  of  the  party.  United 
States  V.  Fi>o2,  2  Dall.  347. 

23.  The  law  punishes  the  attempt,  not  the  in- 
tention, to  defraud  the  revenue  by  false  invoices. 
The  United  States  v.  Riddle,  5  Cranch,  311;  2 
Cond.  Rep.  266. 

24.  An  offer  of  a  bribe,  made  in  a  letter  direct- 
ed to  New  York,  and  put  into  the  post-office  in 
Philadelphia,  will  sustain  an  itidiclment  in  the 
district  of  Pennsylvania.  The  United  States  v. 
Worrall,  2  Dall.  388. 

25.  A  conclusion  of  an  indictment,  founded 
on  a  statute  "contrary  to  the  true  intent  and 
meaning  of  the  act  of  congress  of  the  United 
States,  in  such  case  made  and  provided,''  is 
good ;  and  is  equivalent  to  a  conclusion  ^'against 
the  form  of  the  statute  in  such  case  made  and 
provided."  United  States  v.  Smith,  2  Mason's  C. 
C.  R.  143. 

26.  The  circuit  court  has  power  to  dischaige 
a  jury  impannelled  to  try  the  issue  in  a  criminal 
cause,  whenever  it  is  necessary  for  the  purposes 
of  justice ;  and  there  is  no  exception  in  capital 
cases.  United  States  ▼.  Coolidge.  2  Gallis.  C.  C. 
R.  364. 

27.  The  grand  jury,  having  received  testimony 
from  a  person  not  on  oath,  the  indictment  was 
quashed.    Ibid. 

28.  Objections  to  the  form  and  sufficiency  of 
the  indictment  mav,  in  the  discretion  of  the 
court,  be  discussed,  and  decided,  during  the 
trial,  before  the  jury;  but,  generally  speaking, 
they  oug|it  regularly  to  be  considered  only  upon 
a  motion  to  quash  the  indictment,  or  in  an  arrest 
of  judgment,  or  on  demurrer.  United  States  v. 
Ooodingj  12  Wheat.  460 ;  6  Cond.  Rep.  572. 

29.  In  criminal  proceedhigs  the  onus  prribandi 
rests  upon  the  prosecutor,  unless  a  different  pro- 
vision IS  expressly  made  by  statute.    Ibid. 

30.  Each  count  in  an  indictment  is  a  substan- 
tive charge;  and  if  the  finding  of  the  jury  con- 
form to  any  one  of  the  counts,  which,  in  itself, 
will  support  the  verdict,  it  is  sufficient,  and 
jud^rment  may  be  given  thereon.  United  States 
V.  Furlongj  5  Wheat.  184 ;  4  Cond.  Rep.  623. 

31.  Though  penal  laws  are  to  be  construed 
strictly,  yet  the  intention  of  the  legislature  must 
govern  in  the  construction  of  penal,  as  well  as 
other  statutes;  and  they  are  not  to  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.  The  United  States  v.  IViltbergery 
5  Wheat.  76;  4  Cond.  Rep.  593. 

32.  The  rule  that  a  man  shall  not  be  chargea 
with  one  crime  and  convicted  of  another,  may 
sometimes  cover  real  guilt ;  but  its  observance 
is  essential  to  the  preservation  of  innocence. 
The  Hoppet  v.  United  States,  7  Cranch,  389 ;  2 
Cond.  Rep.  542. 

33.  In  the  act  of  April  30th,  1790,  ch.  36,  the 
description  of  places  contained  in  the  eighth 
section,  within  which  the  offences  therein  enu- 
merated mnst  be  committed,  in  order  to  give 
the  courts  of  the  Union  jurisdiction  over  theo^ 
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camiot  be  tranaferred  to  the  twelfth  section,  §o 
as  to  give  those  courts  jurisdiction  over  a  man- 
slau  hter  committed  in  the  river  of  a  foreign 
country,  and  not  on  the  high  seas.    Ibid, 

34.  In  an  indictment  in  the  seventh  and  ninth 
sections  of  the  act  granting  a  bounty  to  vessels 
employed  in  the  cod  fisheries,  (act  of  29th  July, 
1813,  ch.  34, J  for  making  a  false  declaration,  the 
indictment  naving  stated  the  purport  of  the 
written  paper  to  be,  that  the  vessel  was  of  the 
burden  of  14  tons  and  49-95ths  of  a  ton ;  where- 
as the  paper  produced  stated  it  to  be  14  tons 
and  50-95ths  of  a  ton :  the  variance  was  held 
fatal.  United  States  v.  Lakeman,  2  Mason's  C.  C. 
R.  229. 

35.  The  courts  of  the  United  States  have  no 
jurisdiction,  under  the  act  of  April  30th,  1790. 
ch.  36,  of  the  crime  of  manslaughter,  committed 
by  the  master  upon  one  of  the  seamen  on  board 
a  merchant  vessel  of  the  United  States,  lying  in 
the  river  Tigris,  in  the  empire  of  China,  thirty- 
fiye  miles  above  its  mouth,  off  Wampoa,  about 
one  hundred  yards  from  the  shore,  in  four  and  a 
half  fathoms  water,  and  below  low  water  mark. 
United  States  v.  Wiltbergerf  5  Wheat.  76 ;  4  Cond. 
Rep.  593. 

36.  The  supreme  court  has  authority  to  issue 
a  habeas  corpus,  where  a  person  is  imprisoned 
under  the  warrant  or  order  of  any  other  court 
of  the  United  States.  Ex  parte  Kearney^  7  Wheat. 
38 ;  5  Cond.  Rep.  225. 

37.  But  the  supreme  court  has  no  appellate 
jurisdiction  in  criminal  cases,  confided  to  it  by 
the  laws  of  the  United  States ;  and  cannot  revise 
the  judgments  of  the  circuit  courts,  by  writ  of 
error,  in  any  case  where  a  party  has  been  con- 
victed of  a  public  offence.  Hence  the  court  will 
not  grant  a  habeas  corpus,  where  a  party  has 
been  committed  for  a  contempt  adjudged  by  a 
court  of  competent  jurisdiction.    Ibid, 

38.  In  such  a  case,^  the  court  will  not  inquire 
into  the  sufficiency  of  the  cause  of  commitment. 
Ibid. 

39.  A  commitment  for  a  contempt  by  a  court 
of  competent  jurisdiction,  in  the  exercise  of  its 
jurisdiction,  is  conclusive,  and  cannot  be  inquired 
uito  in  any  other  tribunal.    Ibid, 

40.  An  offence  committed  in  a  bay  which  is 
entirely  land-locked  and  enclosed  by  reefs^  is  not 
committed  on  the  high  seas,  within  the  purview 
of  the  act  of  congress  of  the  26th  of  March, 
1S04,  ch .  40.  United  States  v.  Robinsany  4  Mason's 
C.  C.  R.  307. 

41.  If  many  go  to  do  an  unlawful  act,  and  one 
only  do  it,  all  are  principals.  But  if  thuy  go  to 
do  a  lawful  act,  as  to  visit  a  vessel,  to  ascertain 
her  character,  and  all  but  one  commit  a  felony, 
though  in  his  presence,  but  without  his  partici- 
pation; their  crime  is  not  imputable  to  him. 
United  Stales  v.  Jones,  3  Wash.  C.  C.  R.  209. 

42.  Fear,  to  excuse  a  person  guilty  of  an  al- 
leged crime,  must  be  fear  of  death ;  such  a  fear 
as  a  man  of  ordinary  courage  and  fortitude  might 
yield  to.  United  States  r.  Haskell  and  Francois, 
4  Wash.  C.  C.  R.  402. 

43.  Laws  which  create  crimes  ought  to  be  to 
explicit  in  themselves,  or  by  reference  to  some 
other  standard,  that  all  men  subject  to  their  pe- 


nalties ma^  know  what  acts  it  is  their  datY  to 
avoid.  United  States  v.  Sharp  ei  at.,  I  Peters'  C. 
C.R.I  18. 

44.  On  an  indictment,  upon  the  act  of  16th 
March,  1802,  ch.  9,  sec.  19,  for  purchasing  of  a 
soldier  "  his  arms,''  it  must  be  proved  tfaAt  tbe 
soldier  was  in  lawful  possession  of  the  arras,  or 
had  special  bailment  of  them:  otherwise  the 
indictment  cannot  be  sustained.  Uniied  St^es 
V.  Brown,  1  Mason's  C.  C.  R.  151. 

45.  To  determine  that  a  case  is  within  the  io- 
tention  of  a  statute,  the  language  must  authorize 
the  construction .  It  would  be  dangerous  to  carry 
the  principle,  that  a  case,  which  is  within  the 
reason  or  mischief  of  a  statute,  is  within  its  pro- 
visions,  so  far,  as  to  punish  a  crime  not  ename* 
rated  within  the  statute,  because  it  is  of  eqnel 
atrocity,  or  of  kindred  character  with  those  whi^ 
are  enumerated.  The  United  States  r,  SkMon,  2 
Wheat.  119,  121 ;  4  Cond.  Rep.  62. 

46.  The  discharge  of  the  jury  from  giving  a 
verdict  in  a  capital  case,  without  the  consent  of 
the  prisoner,  the  jury  being  unable  to  agree,  is 
not  a  bar  to  a  subsequent  trial  for  the  same  of- 
fence. United  States  v.  Perez,  9  Wheat.  579;  5 
Cond.  Rep.  689. 

47.  The  court  is  invested  with  the  discretion- 
ary authority  of  discharging  the  jury  from  giTing 
any  verdict,  in  cases  of  this  nature,  wheneTer, 
in  their  opinion,  there  is  a  manifest  necessity  for 
such  an  act ;  or  the  ends  of  public  justice  woold 
otherwise  be  defeated.    Ibid, 

48.  In  an  indictment  for  a  statute  offence,  it 
is  sufficient  if  the  offence  is  substanttaDy  set 
forth,  though  not  in  the  exact  words  of  the  sta- 
tute. United  States  v.  Batchelder,  I  Gallis.  C.  C. 
R.  11. 

49.  It  is  not  necessary,  in  an  indictment  for 
resisting  a  public  officer,  to  set  forth  the  particu- 
lar exercise  of  office  in  which  he  was  engaged, 
or  the  particular  act  and  circnmstanoes  of  ob- 
struction.   Ibid, 

50.  All  offences  within  the  admiralty  jurxsdie- 
tion  are  cognisable  by  the  circnit  court ;  and,  in 
the  absence  of  positive  law,  are  punishable  by 
fine  and  imprisonment.  Query?  United S^ta 
V.  Codidge,  1  Gallis.  C.  C.  R.  #8. 

51.  An  offence  against  a  temporary  statcte 
cannot  be  punished  after  the  expiration  of  the 
act,  unless  a  particular  provision  be  made  by  Uw 
for  that  purpose.  The  Irresistihle,  7  Wheat.  551 ; 
5  Cond.  Rep.  343. 

52.  The  proviso  in  the  repealing  clause  of  the 
neutrality  act  of  the  20th  ot  April,  1818,  did  not 
authorize  a  forfeiture  under  the  act  of  the  3d  of 
March,  1817  (which  was  included  in  the  repeal), 
after  the  time  when  that  act  would  have  expired 
by  its  own  limitation.    Ibid, 

53.  Penal  laws  must  be  construed  strictly,  to 
bring  the  case  within  the  definition  of  the  faiir  ; 
but  not  so  as  to  exclude  a  case  within  its  words^ 
in  their  ordinary  acceptation.  Tke  Uniied  Stafes 
V.  Wilson  and  Porter,  1  Baldwin's  C.  C.  R  101. 

54.  On  a  joint  indictment,  it  is  not  a  matter 
of  right  to  have  the  defendants  tried  separately, 
but  is  discretionary  with  ihe  court.    Ibid.  81. " 

55.  The  United  Skates  may  challense  a  juror 
peremptorily,  ia  the  first  inttaoce,  till  the 
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U  exhauiited ;  after  which,  they  can  only  chal- 
lenge for  cause.     Ibid. 

56.  In  an  indictment,  laying  the  offence  in  the 
words  of  the  law  creating  it  is  sufficient,  as  a 
general  mle.    Ibid.  119. 

57.  It  need  not  state  the  county  in  which  the 
offence  was  committed ;  it  is  enough  if  it  shows 
that  the  court  had  jurisdiction ;  oases  of  treason 
are  exceptions.    Ibid. 

58.  An  indictment  under  the  27th  section  of 
the  act  of  1790,  need  not  state  the  offence  to  be 
committed  by  an  officer ;  it  is  sufficient  to  slate 
that  the  person  on  whom  it  was  committed  was 
a  public  minister,  without  stating  that  he  had 
been  authorized  and  received  as  such  by  the 
president.  This  section  applies  to  all  public 
ministers.  The  United  States  ▼.  Benners,  1  Bald- 
win's C.  C.  R.  242. 

59.  A  pardon  granted  by  a  governor  of  a  state, 
nnder  its  great  seal,  is  evidence,  per  se,  without 
any  further  proof.  The  United  States  v.  Wilson 
and  Porter,  1  Baldwin's  C.  C.  R.  91. 

60.  The  evidence  of  an  accomplice  cannot  be 
oorroborated  by  his  statements  at  another  time, 
anless  it  has  been  impeached.    Ibid. 

61.  The  acts  of  a  co-defendant  are  evidence  to 
show  the  connection  between  him  and  the  pris- 
oner in  the  same  offence.    Ibid. 

62.  The  legislature  making  use  of  a  technical 
law  term,  its  meaning  must  be  ascertained  by 
the  common  Uw;  and  therefore  Xh4  definition 
of  murder  must  he  taken  from  that  code.  The 
United  States  v.  3iagill,  1  Wash.  C.  C.  R.  463. 

63.  AH  persons  present  at  the  commission  of 
a  crime,  consenting  thereto,  aiding,  assisting,  or 
abetting  therein,  or  in  doing  any  act  which  is  a 
constituent  of  the  offence,  are  principals.  The 
United  States  v.  Wilson  and  Porter^  1  Baldwin's 
a  C.  R.  102. 

64.  No  act  of  congress  confers  on  the  United 
States'  courts  the  right  to  summon  grand  juries, 
or  describes  their  powers.  The  laws  of  congress 
liaire  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction ;  and  since  this  juris- 
diction can  only  be  exercised  through  the  instru- 
mentality of  grand  juries,  the  power  to  direct 
them  results  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensive  with, 
and  are  limited  by,  the  criminal  jurisdiction  of 
the  courts  of  which  they  are  an  appendage. 
Hence,  too,  a  presentment  bv  a  grand  jury  in  the 
circuit  court  of  the  United  Statei^  of  an  offence 
of  which  that  court  has  no  jurisdiction,  is  coram 
Don  judice,  and  is  no  legal  foundation  for  any 
prosecution ;  which  can  only  be  instituted  on  the 
presentment  or  indictment  of  a  grand  jury,  to  be 
carried  on  in  another  court,  unless  that  court  has 
no  right  to  direct  grand  juries.  But  the  district 
courts  of  the  United  States  have  that  power  as 
csompletely  as  the  circuit  courts,  to  the  extent  of 
tlieir  criminal  jurisdiction.  United  States  v.  Hill 
€t  al.,  1  Brockenb.  Rep.  156. 

65.  An  individual  is  presented  by  the  grand 
jory  for  a  particular  offence^  and  a  bill  of  indict- 
ment for  the  same  offence  is  sent  to  the  grand 
jury,  by  the  attorney  for  the  United  States,  which 
tbey  find  a  *<true  bill."  At  a  subsequent  terjn 
oi*  the  court,  the  attorney  enters  a  nolle  prosequi. 
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It  seems  that  the  indictment  was  but  an  amend- 
ment of  the  presentment ;  the  presentment  was 
embodied  with  the  indictment,  and  perished 
with  it.     Ibid.  577. 

66.  A  foreign  government  has  no  right,  by  the 
law  of  nations,  to  demand  of  the  government  of 
the  United  States,  a  surrender  of  a  citizen  or 
subject  of  such  foreign  government,  who  has 
committed  a  crime  in  his  own  country,  and  is 
afterwards  found  within  the  limits  of  the  United 
States.  It  is  a  right  which  has  no  existence 
without,  and  can  only  be  secured  by  a  treaty 
stipulation.  Case  of  Jose  Ferreira  dos  Santos^  2 
Brockenb.  Rep.  493. 

67.  But  even  if  the  right  to  demand  such  sur- 
render existed^  independently  of  a  treaty  stipu- 
lation, the  judicial  officers  of  the  United  States 
have  no  authority  to  surrender  the  obnoxious  in- 
dividual, or  to  detain  him  in  custody,  until  a 
formal  demand  for  the  surrender  could  be  made 
by  the  foreign  government,  of  the  executive  of 
the  United  States.    Ibid. 

68.  Where  an  individual  is  charged  with  the 
commission  of  a  criminal  offence^  and  enters  into 
a  recognisance,  conditioned  to  appear  at  a  given 
day,  and  underso  his  trial,  which  recognisance 
is  forfeited  by  the  failure  of  the  party  to  appear 
and  submit  himself  to  the  law;  but  the  accused 
appears  at  the  succeeding  term  of  the  court: 
the  court  in  which  the  recognisance  is  filed,  has 
full  power  to  suspend  (or  discharge)  it,  for  good 
cause  shown  by  the  accused,  why  he  did  not 
comply  with  the  condition  of  the  recognisance ; 
the  object  of  such  a  recognition  being,  not  to  en- 
rich the  treasury,  but  to  combine  the  adrninistra- 
tion  of  criminal  justice  with  the  convenience  of 
a  person  accused  of  a  criminal  offence,  but  not 
proved  to  be  guilty.  The  United  States  v.  Feely, 
ife.j  1  Brockenb.  255. 

69.  It  has  been  the  practice  of  the  courts  in 
this  country,  to  take  no  notice  of  presentments 
on  which  the  prosecuting  attorney  does  not  think 
proper  to  institute  proceedings;  and  upon  this 
principle,  a  motion  to  quash  a  presentment  after 
a  nolle  prosequi  entered  will  be  overruled.  Ibid. 

70.  Where  separate  trials  have  been  ordered 
on  a  joint  indictment,  at  the  rec^uest  of  the  pri- 
soners, atid  one  has  been  convicted,  a  continu- 
ance will  not  be  granted  on  account  of  an  alleged 
excitement  caused  by  the  trial.  The  United 
States  y.  Wilson  and  Porter,  1  Baldwin's  C.  C. 
R.  83. 

71.  It  is  no  cause  for  a  continuance  that  de- 
fendant has  not  been  furnished  with  a  copy  of 
the  indictment,  and  a  list  of  the  jurors,  if  he  has 
not  applied  for  them.  The  United  States  v.  David 
Shive,  1  Baldwin's  C.  C.  R.  510. 


CUSTOM. 

1.  Usages  among  merchants  should  be  spar- 
ingly adopted  as  rules  of  law  by  courts  of  jus- 
tice; as  tney  are  often  founded  upon  mere  mis- 
take, and  in  want  of  comprehensive  views  of  the 
full  bearing  of  principles.  Donnell  et  al.  v.  Co* 
lumbian  Insuranu  Co.,  2  Sumner's  C.  C.  R.  366. 

2.  A  usage  ir  custom  will  be  admitted  to  as- 
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certain  the  nature  and  extent  of  contracts,  not 
arising  from  express  stipulations,  but  from  im- 
plications, presumptions,  and  acts  of  an  equivo- 
cal character ;  or  to  ascertain  the  true  meaning 
of  particular  words  in  a  given  instrument,  where 
those  words  have  various  senses.  But  it  will 
not  be  admitted  to  control,  vary,  or  contradict  a 
written  and  express  contract.  The  Schooner 
Rceside,  2  Sumner's  C.  C.  R.  567. 

3.  Held,  That  evidence  is  not  admissible  to 
vary  the  common  bill  of  lading,  by  which  the 
goods  were  to  be  delivered  in  good  order  and 
condition,  the  danger  of  the  seas  only  excepted, 
by  establishing  a  custom  that  the  owners  of 
packet  vessels,  between  New  l^ork  and  Boston, 
should  be  liable  only  for  damage  to  goods  occa- 
sioned by  their  own  neglect.    Ibid. 

4.  Witnesses  cannot  be  examined  to  prove  a 
cuKtom,  that  where  insurance  is  made  on  goods, 
with  a  particular  mark,  those  goods  so  markea 
roust  be  on  board,  in  order  to  entitle  the  assured 
to  recover.  Ruan  v.  Gardner,  1  Wash.  C.  C.  R. 
145. 

5.  There  is  no  rule  of  law  better  settled  than 
that  which  precludes  the  admission  of  parol  evi- 
dence to  contradict,  or  substantially  vary,  the 
legal  import  of  a  written  agreement ',  but  evi- 
dence of  usage,  or  custom,  is  never  considered 
of  this  character.  Renner  v.  The  Bank  of  Co- 
lumbia, 9  Wheat.  581 ;  5  Cond.  Rep.  691. 

6.  A  usage  which  is  to  govern  a  question  of 
right  between  parties,  must  be  so  certain,  so 
uniform,  and  notorious,  as  to  be  understood  and 
known  by  them.  United  States  v.  Duvat,  Gil- 
pin's D.  C.  R.  356. 

7.  A  usage,  to  effect  the  lien  of  workmen  and 
material  men  on  a  vessel,  must  be  clearly  and 
uniformly  well  known  and  understood  among  the 
parties.    Daws  v.  A  New  Brig,  Ibid. 

8.  The  usage  of  a  department  of  the  govern- 
ment, in  settling  its  accounts,  can  have  no  effect 
on  those  of  an  IndividuaK  unless  it  is  certain, 
uniform,  and  notorious.  United  States  v.  Duval, 
Ibid, 

9.  The  regulations  of  a  department  of  the  go- 
vernment, in  settling  its  accounts,  are  intended 
for  general  rules  in  the  transaction  of  its  busi- 
ness, but  arc  subject  to  the  revision  of  a  court 
and  jury,  when  thev  work  manifest  injustice  to 
individuals.     United  States  v.  M*CaLL  Ibid. 

10.  It  is  the  duty  of  an  officer  of  the  customs, 
on  making  a  seizure  of  soods,  for  having  been 
irnported  in  violation  of  tne  revenue  laws,  to  in- 
stitute proceedings  in  rem  in  the  district  court. 
Hall  V.  Warren  et  al.,  2  McLean's  C.  C.  R.  332. 

11.  The  district  court  has  exclusive  jurisdic- 
tion of  forfeitures.    Ibid. 

12.  Whether  the  seizure  has  been  rightful  or 
tortious,  cannot  be  ascertained  until  the  matter 
has  been  adjudged  by  the  court.    Ibid. 

13.  If  the  person  making  the  seizure  refuses 
to  proceed  in  the  district  court,  on  application  to 
that  court  by  the  owner,  he  will  be  compelled  to 
do  so,  or  return  the  goods.    Ibid. 

14.  Should  the  goods  be  adjudged  to  be  re- 
turned by  the  court^  and  a  certificate  of  reason- 
able cause  refused,  it  is  final.    Ibid. 

15.  There  can  be  no  justification  of  the  act  of 


seiznre,  except  on  a  judgment  of  condemnation, 
or  a  certificate  of  reasonable  cause.    Ibid. 

16.  The  ofilcer  making  the  seizure  should 
examine  the  goods  before  it  is  made,  and  not 
make  it  unless  there  be  a  reaBonable  cause. 
Ibid. 

17.  When  goods  are  taken  from  the  possession 
of  the  owner,  and  detained  without  reasonable 
cause,  the  officer  is  liable  to  damages  to  the  foil 
extent  of  the  injury. 


DAMAGES. 

1.  Qonertl  principlefl... «..••.. 

S.  Danages  Jo  civil  caaes. 

3.  Damafes  in  maritime  cases SOU 

4.  Damafcs  in  actions  on  patents M 

1.  Genend  Principles. 

1.  Where  the  law  gives  a  right,  and  a  rensedy 
for  a  violation  of  it,  such  violation  imports  da^ 
mages ;  and  in  the  absence  of  all  evidence  of 
special  damages,  the  law  presumes  a  nominal 
damage  to  the  party.  Wnittemore  v.  CutUr,  1 
Gallis.  C.  C.  R.  478. 

2.  In  estimating  the  damages  sustained  by  a 
breach  of  the  contract,  the  plaintiff  is  not  to  re- 
cover what  he  might  hav«  made  had  the  contract 
been  literally  fulfilled.  Gilpin  v.  Conseqtta^  Pd> 
ters'  C.  C.  R.  85. 

3.  Where  a  judgment  or  decree  is  affirmed  on 
a  writ  of  error,  there  can  be  no  allowance  of  da- 
mages, but  for  the  delay.  Co//on,  Plaintiff  is 
Error,  v.  Wallace,  3  Dall.  302;  1  Cond.  Rep.  134. 

4.  In  actions  sounding  in  damages,  the  amount 
laid  in  the  declaration  eives  the  amount  by 
which  the  jurisdiction  of  tne  courts  of  the  United 
States  is  to  be  determined.  Muns  v.  Duptmt^  t 
Wash.  C.  C.  R.  463. 

5.  In  a  case  where  it  would  be  difficult  to  ai^ 
certain  the  injury  resulting  from  a  breach  of  con- 
tract, or  the  sum  in  damages  bv  which  it  might 
be  compensated,  a  court  of  cnancery  will  not 
itself  ascertain  such  damages,  nor  direct  an  imqc 
of  quantum  damnificatus.  Pratt  et  d.  v.  Law  et 
al.,  9  Cranch,  456;  3  Cond.  Rep.  460. 

6.  It  is  not  the  equity  practice  to  direct  an 
issue  of  quantum  damnificatu&  in  any  case  in 
which  the  court  can  lay  hold  of  a  simple,  equi- 
table, and  prec'.se  rule,  to  ascertain  the  amount 
whicn  it  ought  to  decree.    Ibid. 

7.  The  extraordinary  expenses  of  vindicating 
the  right  of  the  plaintiff,  such  as  counsel  fees 
and  expenses  of  witnesses,  beyond  the  taxmbk 
costs,  ought  not  to  be  considered  in  estimating 
damages  in  cabcb  of  tort.  Whittemore  v.  Cutter^ 
1  Gallis.  C.  C.  R.  429. 

8.  Damages  for  delay,  amounting  to  eigbt  per 
oent»  were  allowed.  Cotton,  Plaintiff  in  Error, 
V.  Wallace,  3  Dall.  302:  1  Cond.  Rep.  134. 

9.  Counsel  fees  in  tne  court  below  cannot  be 
allowed  as  damages:  where  the  circuit  ooart 
had  allowed  them,  the  supreme  court  ordered 
the  allowance  to  be  expunged  by  entering  a  re* 
mittitur.  Arcambel  v.  Wiseman,  3  Dall.  306;  I 
Cond.  Rep.  136. 
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10.  Interest  on  the  amount  of  the  debt,  as  as- 
certained by  the  decree  of  the  circa  it  court,  was 
allowed  from  the  time  of  the  decree ;  bat  the 
damages  allowed  by  the  circuit  court  were  not 
permitted  to  bear  interest.  Jennings  et  at,  v. 
The  BrigPereewranee  et  d,,  3  Dall.  836 ;  1  Cond. 
Rep.  154. 

1 1.  Interest  cannot  be  allowed  on  unliquidated 
damages.  Gilpins  ▼.  ConeequOf  Peters'  C.  C.  R.  85. 

12.  It  is  in  the  discretion  of  a  jur^  to  give  in- 
terest in  the  ru&me  of  damages ;  Init  it  is  not  con- 
formable to  legal  principles  to  allow  it  on  unliqui- 
dated or  contested  claims  sounding  in  damages. 
Willino  ▼.  ConeequOf  Peters'  C.  C.  R.  172. 

13.  Where  the  action  is  brought  for  a  sum 
certain,  or  which  may  be  rendered  certain  by 
computation,  judgment  for  the  damages  may  be 
entered  by  the  court,  without  a  writ  of  inouiry. 
Renner  et  at.  y.  Marshal^  1  Wheat.  215;  3  Cond. 
Rep.  546. 

14.  In  an  action  of  covenant  on  an  agreement 
nnder  a  penalty,  the  jury,  in*estiraating  the  da- 
mages, are  not  bound  to  give  the  penalty  only ; 
but  if  debt  is  brought,  the  plaintiff  can  recover 
no  more  than  the  penalty.  Where  the  penalty 
18  in  the  nature  of  liquidated  damages,  the  stipu- 
lated sum  must  govern  the  jury  in  estimatmg 
the  damages.  Maartin  v.  rcylor,  1  Wash.  C.  C. 
R.  1. 

15.  In  an  action  by  the  vendee  for  the  breach 
of  a  contract  of  sale  by  the  vendor,  in  not  deli- 
vering the  article,  the  measure  of  damages  is 
the  price  of  the  article  at  the  time  of  the  breach 
of  contract,  and  not  at  any  subsequent  period. 
Shepherd  et  d.  v.  Hampton,  3  Wheat.  200;  4  Cond. 
Rep.  233. 

16.  If  the  reservation  of  damages  in  the  con- 
dition of  a  bond  is  only  a  double  penalty,  then 
interest  is  the  legal  compensation  for  the  breach 
of  the  penalty  contained  in  the  bond.  United 
States  T.  Gumey  et  d.,  4  Cranch,  333 ;  2  Cond. 
Rep.  132. 

17.  In  a  case  where  it  would  be  difficult  to 
ascertain  the  injury  resulting  from  the  breach 
of  contract,  or  the  sum  in  damaees  by  which  the 
injury  might  be  compensated,  the  court  will  not 
themselves  ascertain  the  injury  nor  the  daroaiofes, 
nor  direct  an  issue  quantum  damnificatus.  Pratt 
and  others  v.  Law  and  others^  9  Cranch,  456 ;  3 
Cond.  Rep.  460. 

18.  Where  a  case  was  not  one  for  vindictive 
oi  exemplary  damages,  the  charge  of  the  court 
to  the  jury  was«  that  the  plaintiffs  were  entitled 
to  recoyr  sncri  damages  as  they  had  proved 
themselres  entitled  to,  on  account  of  the  actual 
injury  sustained  by  the  seizure  and  detention  of 
the  goods.  And  in  ascertaining  what  these  da- 
ma^^es  were,  the  court  directed  them  that  the 
plaintiffs  had  a  right  to  recover  the  value  of  the 
floods  (teas)  at  the  time  of  the  levy,  with  interest 
from  the  expiration  of  the  usnal  credit  on  exten- 
sive sales.  This  was  in  conformity  to  the  deci- 
fldon  of  the  court  in  the  case  of  Conard  v.  Nicoll. 
4  Peters'  Reports,  291.  Conard  v.  The  Pacific 
Ins.  Co,,  6  Peters^  262. 

19.  The  allowance  of  damages  in  cases  of 
ttfiinnanco  of  judgments  or  decrees  of  the  circuit 


court,  when  brought  up  by  writ  of  error  or  ap- 
peal, is  solely  for  the  discretion  of  the  supreme 
court.  Boyce^s  Executors  v.  Grundy,  9  Pelers, 
275. 

20.  Some  personal  inconvenience  may  be  ex- 
perienced by  a  public  officer  for  damages  for 
illegal  acts  done  under  instructions  of  a  superior : 
but,  as  the  government  in  such  cases  is  bound 
to  indemnify  the  officer,  there  can  be  no  event- 
ual hardship.  Elliott  v.  Swartwout,  10  Peters, 
137. 

21.  Where  a  statute  gives  the  party  double 
or  treble  damages,  the  jury  mav  find  the  single 
damages,  and  the  court  will  double  or  treble 
them.  And  a  general  verdict  will  be  decreed 
for  single  damages,  unless  the  contrary  appears. 
But  a  verdict  for  the  double  or  treble  damages 
will  be  good,  if  so  found  expressly.  Cross  v. 
The  United  States,  1  Gallis.  C.  C.  R.  26. 

22.  Where  a  bond  with  a  penalty  is  given  for 
the  performance  of  covenants,  although  damages 
may  have  been  sustained  to  a  greater  amount, 
yet  the  recovery  must  be  limited  to  the  penalty; 
especially  in  cases  of  sureties.  Bank  of  the 
United  Slates  v.  Magill,  1  Paine's  C.  C.  R.  661. 

23.  In  suits  for  vindictive  damasres,  the  jury 
have  a  right  to  decide  on  the  amount,  without 
the  control  of  the  court ;  but  where  they  are  ex- 
travagant, the  court  will  interfere.  But  in  other 
cases,  where  a  rule  can  be  discovered,  the  jury 
are  bound  to  follow  it;  and  where  a  sum  of 
money  has  been  lost  to  the  plaintiff,  by  the  neg- 
ligence of  the  defendant,  the  amount  of  damages 
which  a  jury  can  ^ve,  is  the  sum  the  plaintiff 
has  been  thus  deprived  of,  and  no  more.  Wdker 
et  d.  V.  Robert  Smith,  1  Wash.  C.  C.  R.  152. 

24.  Where  an  interlocutory  judgment  is  ren- 
dered on  a  bond,  with  a  collateral  condition,  the 
jury,  if  required  by  either  party,  must  ascertain 
the  damages,  if  they  be  uncertain ;  and  if  not 
so^  the  court  must ;  and  for  the  sum  so  ascer- 
tamed,  and  for  no  other,  can  the  execution  issue. 
The  United  States  v.  White  et  d.,  4  Wash.  C.  C. 
R.  414. 

25.  An  attorney  is  answerable  in  damages  to 
a  party,  if^  without  his  authority,  he  appears  to 
a  suit  agamst  him.  Field  v.  Gibhs,  Peters'  C.  C. 
R.  155. 

26.  If  the  marshal  levies  on  the  property  of  a 
third  person,  pursuant  to  instructions,  without 
any  abuse  of  his  authority,  he  is  liable  only  for 
the  injury  actually  sustained.    Ihid, 

27.  The  general  policy  of  the  law  forbids  that 
a  debtor  should  be  subjected  to  all  the  loss  arising 
upon  his  failure  to  fulfil  a  promise  to  pay  his  debt. 
Such  breaches  are  so  often  the  result  of  events 
which  could  neither  have  been  prevented  nor 
foreseen  by  the  debtor,  that  interest  is  generally 
a  compensation  which  must  content  the  creditor. 
Short  V.  Slapwith,  1  Brockenb.  C.  C.  R.  103. 

28.  An  agent  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  retains 
it,  by  the  consent  of  his  principal,  as  a  debtor, 
the  consent  having  been  given  before  the  debt 
was  collected,  is  not  entitled  to  commissions  oa 
the  amount  collected.    Ihid, 

29.  When  the  demand  is  a  stale  one,  the 
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plaintift'  will  be  held  to  strict  proof  of  the  da- 
mages actually  sufTered.  Cottle  ▼.  Payne^  3 
Day's  Rep.  289. 

30.  An  agreement  on  the  record  in  the  coart 
below,  stating  the  damages  to  be  allowed  on 
certain  alternatives,  will  not  be  regarded  by  the 
supreme  court  on  a  writ  of  error;  but  the  court 
will  award  a  venire  facias  de  novo,  to  ascertain 
tliem.  Lanusse  v.  Barker,  3  Wheat.  101 ;  4  Cond. 
Rep.  204. 

31.  In  debt,  a  less  sum  maybe  recovered  than 
that  demanded  in  ihe  writ,  where  an  entire  sum 
is  demanded,  and  it  is  shown  by  the  counts  to 
consist  of  several  distinct  debts,  or  w^here  the 
precise  sum  demanded  is  diminished  by  extrin- 
sic circumstances.  Hughes  v.  Union  Ins.  Co.,  8 
Wheat.  294 ;  5  Cond.  Rep.  443. 

32.  Query,  Where  a  man  covenants  to  convey 
lands,  and  breaks  his  covenant  to  convey,  in 
order  to  avail  himself  of  their  increased  value, 
and  an  action  of  covenant  is  brought  to  recover 
damages  for  the  breach,  if  the  value  of  the  lands 
at  the  time  of  trial  should  not  be  the  standard 
of  damages?  Letcher  and  Arnold  v.  Woodson, 
1  Brockenb.  C.  C.  R.  212. 

33.  But  it  seems  that  where  a  man  contracts 
for  the  sale  of  lands,  without  fraud,  and  it  after- 
wards appeared  that  he  had,  in  truth,  no  title  to 
the  lands  when  the  contract  was  entered  into, 
and  in  consequence  of  his  want  of  title,  he  re- 
fuses to  convey ;  the  standard  of  damages,  in  an 
action  founded  upon  the  covenant,  is  the  value 
of  the  lands  at  the  time  of  the  contract  entered 
into,  .and  not  their  value  at  the  time  of  trial. 
Ibid. 

34.  Whether  the  jury,  in  such  a  case,  should 
allow  interest  upon  the  value  of  the  lands  at  the 
date  of  the  contract,  must  depend  upon  the  cir- 
cumstances of  the  case,  of  which  they  are  the 
proper  judges;  and  it  is  competent  for  the  de- 
fendant to  give  in  evidence  to  the  jury  any  cir- 
cumstances tending  to  show  that  interest  should 
not  be  allowed.    Ibid. 

35.  Case  for  a  deceit  in  selling  a  vessel  as  a 
British  vessel,  she  being  in  fact  not  British,  nor 
entitled  to  a  British  national  character.  It  was 
held  that  the  plaintiff  was  entitled  to  damages 
to  the  extent  of  the  difference  of  the  value  of  the 
vessel  as  sold,  and  her  value  if  her  real  charac- 
ter had  been  known ;  and  also  to  such  damages 
as  the  rules  of  repairs  made  in  her  on  the  faith 
of  the  representation  of  her  British  character, 
which  had  not  been  remunerated  by  her  earn- 
ings, or  in  any  other  way.  Sherwood  v.  Sutton, 
5  Mason's  C.  C.  R.  1. 

36.  A  sale  of  the  vessel  and  her  tackle  in 
Maryland,  at  auction,  by  the  roaster,  who  by 
inisconduct  has  got  the  vessel  on  shore,  gives  no 
title  to  the  purchaser :  and  in  an  action  for  trover 
and  conversion  for  tne  articles  purchased,  the 
measure  of  damages  is  the  real  value  of  the  pro- 
perty, and  not  what  they  were  sold  for.  Scuil 
V.  BriddU,  2  Wash.  C.  C.  R.  150. 

37.  To  ascertain  the  amount  of  the  indemnity 
to  which  the  plaintiffs  are  entitled,  for  the  breach 
of  a  contract  to  deliver  teas  of  a  specified  quality, 
the  rule  is  to  consider  the  sales  of  the  teas  at  the 
market  where  they  were  disposed  of,  and  com- 


pare them  with  the  sales  of  other  teas,  not  as 
lurnishing  the  amount,  but  the  mte  of  lou,  and 
to  apply  this  rate  to  the  prices  of  the  articles  of 
the  first  quality  at  Canton :  and  in  the  abaeuce 
of  other  evidence,  the  prices  agreed  on  in  the 
contract  may  be  taken.  Gilpins  v.  Consequa.  3 
Wash.  C.  C.  R.  184. 

38.  Where,  in  a  contract,  the  foIk>wing  danae 
was  contained. — "the  said  houses  to  be  com- 
pletely finishea  on  or  before  the  24th  of  Deoem- 
k)er  next,  under  a  penalty  of  one  thousand  dol- 
lars in  case  of  failure,"  it  was  held,  that  this 
was  not  intended  as  liquidated  damages,  bat.  on 
a  fair  construction  of  the  whole  contract,  applied 
to  all  the  covenants  made  by  the  same  party  in 
that  agreement ;  that  it  was  a  penalty,  and  could 
not  be  set  off  in  an  action  to  recover  the  price  of 
the  work.  An  agreement  to  perform  certain 
work  by  a  stipulated  time,  under  a  certain  pen- 
alty, is  not  to  be  construed  as  liquidating  the 
damages  which  the  party  is  to  pay  for  a  breach 
of  his  covenant.  Tayloe  v.  Sanai/ord,  7  Wheat. 
13 ;  5  Cond.  Rep.  210. 

39.  Wljen  a  voyage  was  undertaken  to  Havana, 
and  thence  to  Leghorn  and  back,  and  the  own- 
ers ordered  their  consignees  at  Leghorn  to  apply 
their  funds,  estimated  at  four  thousand  six  boiH 
dred  pezzos.  to  the  amount  of  two  thousand  ivo 
hundred  pezzos  value,  in  tiles,  and  the  residue 
to  invest  ni  paper,  ancf  the  consignees,  accepting 
the  orders,  invested  the  whole  proceeds  in  paper, 
because  tney  fell  short  of  the  estimated  sum, 
although  the  sum  of  one  thousand  seven  hnndrtsd 
and  fifty  pezzos  might  have  been  so  invested: 
it  was  held  that  the  consignees  were  liable  to 
damages  for  breach  of  orders.  Cimntngjbaai  v. 
Ball,  5  Mason's  C.  C.  R.  161. 

40.  The  damages  in  such  case  are  not  to  be 
confined  to  the  transactions  at  Leghorn,  but  lo 
be  calculated  on  the  actual  injury  to  the  pSain- 
tiff  on  the  events  of  the  voyage,  taking  the  mar- 
ket at  Havana  and  all  other  circumstaaces  into 
consideration.    Ibid. 

41.  The  receipt  of  the  proceeds  of  the  paper, 
after  the  sale  by  the  master  at  Havana,  is  not. 
in  point  of  law,  a  ratification,  per  se,  of  the  pur- 
chase, and  investment  in  paper.    Ibid, 

42.  A  jury,  in  the  exercise  of  their  discretioo, 
may  give  interest  on  the  value  of  property  con- 
verted as  a  part  of  the  damages.  Mtthevcs  v. 
Menedger,  2  MfLean  C.  C.  R.  145. 

43.  Actual,  perceptible  damage,  is  not  indis- 
pensable as  the  foundation  of  an  action.  It  is 
sufficient  to  show  a  violation  of  a  right.  The 
law  will  presume  some  damage  in  such  a  case. 
A  fortiori,  where  the  act  done  is  such,  that,  by 
its  repetition  or  continuance,  it  may  become' the 
foundation  or  evidence  of  an  adverse  right. 
Webb  V.  Pordand  Manuf.  Co.,  3  Sumner's  C.  C. 
R.  189. 

44.  Wherever  a  wrong  is  done  to  a  right,  the 
law  imports  damage ;  and  if  no  substantial  in^ 
jury  be  proved  to  be  thereby  occasioned,  nomi- 
nal damages  will  be  given  in  support  of  the  riirht. 
Whipple  V.  Cumberltmd  Mdnuf.  Co.,  2  Story's  C. 
C.  R.  66. 

45.  In  such  cases,  if  the  plaintiff  establtieh  his 
right  of  action,  the  jury  may,  if  they  cbooas^ 
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Sire  him  §ucli  damages  as  will  fally  indemnify 
im,  beyond  what  the  taxed  costs  would  reach, 
and  may  take  into  consideration  counsel  fees, 
and  other  necessary  expenses,  fairly  incurred  by 
him  in  the  case.    Jhid. 

2.  Damages  in  Civil  Cases. 

46.  In  estimating  damages  for  the  breach  of  a 
contract  to  deliver  flour,  the  jury  are  to  ascertain 
the  value  of  the  flour  on  the  day  when  the  cause 
of  action  arose.  Douglass  If  Mandeville  v.  McAl- 
lister, 3  Cranch,  298 ;  1  Cond.  Rep.  537. 

47.  The  defendants  having  ordered  the  plain* 
tiff  to  purchase  salt  for  them,  and  to  draw  on 
them  for  the  amount,  and  having  so  purchased 
and  drawn,  they  are  bound  to  accept  and  pay 
the  bills;  and  if  they  do  not.  he  may  recover 
from  them  the  amount  of  the  bills,  and  damages 
and  costs  of  protest  (if  he  had  paid  the  same) 
upon  a  count  for  money  paid,  laid  out  and  ex- 
pended ;  and  the  bills  of  exchange  may  be  given 
in  evidence  on  that  count.  Riggs  v.  lAndsayj  7 
Cranch,  500;  2  Cond.  Rep.  585. 

48.  B  in  Philadelphia,  agreed  to  pay  A's 
ag^ent  one  hundred  and  seventy  thousand  guild- 
ers, in  Amsterdam,  on  the  1st  of  March ;  and  if 
he  should  fail  so  to  do,  then  to  repay  to  A  the 
value  of  said  guilders,  at  the  rate  of  exchange 
carrent  in  Philadelphia,  at  the  time  demand  of 
payment  is  made,  together  with  dama^fes  at 
twenty  per  cent.,  in  the  same  manner  as  if  bills 
of  exchange  had  been  drawn  for  the  said  sum, 
and  they  had  been  returned  protested  for  non- 
payment ;  and  lawful  interest  for  any  delay  of 
payment  which  may  take  place.  After  the  de- 
mand, B  paid  the  one  hundred  and  seventy  thou- 
fland  guilders  in  Amsterdam,  to  the  agent  of  A, 
oil  the  13th  of  May.  instead  of  the  1st  of  March : 
A  is  not  entitled  to  tne  twenty  per  cent,  damages ; 
but  may,  in  a  suit  upon  the  bond  given  to  per- 
form the  contract,  recover  interest  on  the  one 
hundred  and  seventy  thousand  guilders,  from 
the  1st  of  March  to  the  13th  of  May.  united 
Stales  V.  Gumey  et  al.,  4  Cranch,  333;  2  Cond. 
Rep.  132. 

49.  If  the  reservatioa  of  damages  in  the  con- 
ctition  of  the  bond,  is  in  law  only  a  double 
penalty,  then  interest  is  the  legal  compensation 
for  the  breach  of  covenant  contained  in  the  bond. 
Ibid, 

50.  The  rate  of  damages  to  be  recovered  for 
a  breach  of  contract,  is  a  part  of  the  ri&ht  to 
which  the  injured  party  is  entitled,  and  is  dis- 
tinct from  the  remedy  for  enforcing  his  claim. 
I:i  the  former  case,  the  lex  loci  of  the  place 
where  the  contract  is  made  or  broken,  prevails; 
i:i  th:^  latter,  the  lex  loci  of  the  forum  where  the 
remwiv  is  provided,  operates.  Consequa  v.  Wil- 
iings.  Peters'  C.  C.  R.  225. 

51.  The  sales  at  Amsterdam,  of  teas  shipped 
»r  Canton,  under  a  contract  that  they  should  be 
primf^  teas,  compared  with  the  sales  of  similar 
teas  there,  furnish  the  rate  of  loss,  which,  in  as- 
nertaining  the  damages  sustained  by  the  breach 
of  a  contract,  is  to  be  applied  to  the  first  cost  of 
the  teas  so  shipped  at  C&nton ;  but  those  sales 
do  not  furnish  the  amount  of  the  damages.  Gil- 
pins  V.  Consequa^  Petere'  C.  C.  R.  86.    Willings 


et  <d.  V.  Consequoj  Peters'  C.  C.  R.  172.     Youqua 
V.  Nix(m  et  al.j  Petere'  C.  C.  R.  221. 

52.  No  damages  are  allowed  for  any  profit  or 
gain  the  plaintifl*  might  have  obtained  by  ex- 
change, or  otherwise.    Ibid. 

53.  Interest  on  unliquidated  damages  is  not 
allowed.    Ibid. 

54.  Damages  will  be  allowed  for  the  delivery 
of  teas  by  a  Hong  merchant  at  Canton,  inferioi 
to  those  he  contracted  to  sell.  Willings  etd.v. 
Conseqita,  Peters'  C.  C.  R.  172. 

55.  The  adjustment  of  a  claim  of  damages  in 
a  particular  case,  does  not  exclude  a  party  from 
the  benefit  of  a  general  rule  as  to  such  claims, 
diflerent  from  that  adopted  in  the  particular  case. 
Ibid. 

56.  Damages  for  breach  of  contract,  do  not 
bear  interest.    Ibid. 

57.  It  is  the  duty  of  the  jury  who  find  in 
favour  of  a  plaintifl^  in  an  action  for  a  violation 
of  a  patent  granted  by  the  law  of  the  United 
States,  for  a  new  and  useful  discovery  or  inven- 
tion, to  find  the  actual  damages  sustained,  and 
the  court  will  treble  them.  6ray  et  al.  v.  Jamesj 
Peters'  C.  C.  R.  394. 

58.  In  a  case  where  it  would  be  difficult  to 
ascertain  the  injury  resulting  from  the  breach 
of  contract,  or  the  sum  in  damages  by  which 
the  injury  might  be  compensated,  the  supreme 
court  will  not  themselves  ascertain  the  injury, 
nor  the  damages;  nor  direct  an  issue  quantum 
damnificatus.  Pratt  et  al.  v.  Law  et  al.,  9  Cranch, 
456;  3  Cond.  Rep.  460. 

59.  In  an  action  at  law  by  the  vendee,  a^inst 
the  vendor,  for  a  breach  of  the  contract  in  not 
delivering  the  thing  sold,  the  proper  measure 
for  damages  is  not  the  price  stipulated  in  the 
contract,  but  the  value  at  the  time  of  the  breach. 
Hopkins  v.  Lee,  6  Wheat.  109;  5  Cond.  Rep.  23. 

60.  This  rule  applies  to  the  sale  of  real,  as 
well  as  personal  property :  but,  query,  whether 
it  is  the  proper  measure  of  damages  m  the  case 
of  an  action  for  eviction  1    Ibid, 

61.  The  faithful  execution  of  orders  which  an 
agent  or  correspondent  has  contracted  to  exe- 
cute, is  of  vital  importance  in  commercial  trans- 
actions ;  and  may  often  affect  the  injured  party, 
far  beyond  the  actual  sum  misapplied.  A  failure 
in  this  respect  may  entirely  break  up  a  voy- 
age and  defeat  the  whole  enterprise.  Specula- 
tive damages  dependent  on  possible,  successive 
schemes,  ought  not  to  be  given  in  such  cases : 
but  positive  and  direct  loss,  resulting  plainly  and 
immediately  from  the  breach  of  orders,  ma^  be 
taken  into  the  estimate.  Bell  ct  al.  v.  Cunning- 
ham et  al.y  3  Peters,  69. 

62.  The  jury,  in  an  action  for  damages  for 
breach  of  orders,  may  compensate  the  plaintiff 
for  actual  loss,  and  not  give  vindictive  damages. 
The  profits  which  would  have  been  obtained  on 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damae;es.    Ibid.  86. 

63.  Where  the  master  of  a  ship  loaded  on 
freight,  and  having  no  consignment  of  the  cargo, 
bredcs  up  the  voyage  at  an  intermediate  port, 
short  of  tne  port  of  destination,  and  the  goods 
are  landed,  upon  the  ground  of  necessity,  for 
the  purpose  of  being  re-exported  (the  importa- 
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tion  of  them  being  prohibited  by  law)  on  pav- 
ment  of  dutied,  and  they  are  there  tortiooftly 
converted,  the  wrong  doer  has  no  right  to  a  de- 
duction from  the  damages,  of  the  amount  of 
duties  which  would  have  become  payable  on 
the  ^ods,  if  regularly  imported :  but  the  rule 
of  damage  is  the  market  value  of  the  goods  at 
the  time  of  the  conversion.  Watt  v.  rotUr^  2 
.Mason,  77. 

64.  N.  stipulated  in  certain  articles  of  agree- 
ment to  transport  and  deliver  by  the  steamboat 
Paragon  to  R.  a  certain  quantity  of  subsistence 
stores,  supposed  to  amount  to  three  thousand 
seven  hundred  barrels^  for  the  United  States ;  in 
consideration  whereot  R.  agreed  to  pay  to  N., 
on  the  delivery  of  the  stores  at  St.  Louis,  at  a 
certain  rate  per  barrel,  one-half  in  specie  iunds. 
or  their  equivalent,  and  the  other  half  to  be  paia 
in  Cincinnati,  in  the  paper  of  banks  current  there 
at  the  perioa  of  the  delivery  of  the  stores  at  St. 
Louis.  Under  the  agreement  was  the  following 
memorandum :  ''  It  is  understood  that  the  pay- 
ment to  be  made  in  Cincinnati,  is  to  be  in  the 
paper  of  the  Miami  Exporting  Company,  or  its 
equivalent."  The  circuit  court  erred  in  refusing 
to  instruct  the  jury  that  the  plaintiffs  could  only 
recover  the  stipulated  price  for  the  freight  ac- 
tually transported,  and  that  they  were  entitled 
to  no  more  than  toe  specie  value  of  the  notes  of 
the  Miami  Exporting  Company  Bank,  at  the  time 
the  payment  should  have  ^een  made  at  Cincin- 
nati. The  specie  value  of  the  notes,  at  the  time 
they  should  have  been  paid,  is  the  rule  b3r  which 
such  damages  are  to  be  estimated.  Robinson  v. 
Noblt^s  AdmWSf  8  Peters,  181. 

65.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled  under  the  contract  to  recover 
in  damages  more  than  the  stipulated  price  for 
the  freight  actually  transportecl.  If  R.  had  bound 
himself  to  deliver  a  certain  number  of  barrels, 
and  had  failed  to  do  so,  N.  would  have  been  en- 
titled to  damages  for  such  failure ;  but  a  fair 
construction  of  the  contract  imposed  no  such 
obligation  on  R.    Ibid, 

66.  There  is  no  pretence  that  R.  did  not  de- 
liver the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract. 
In  tnis  respect,  as  well  as  in  every  other,  in  re- 
gard to  the  contract,  he  seems  to  nave  acted  in 
good  faith.  And  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through  the 
loss  stated,  or  an  erroneous  estimate  of  the  quan- 
tity.   Butj  to  exonerate  R.  from  damages  on  thi? 

f  round,  it  is  enough  to  know  that  he  did  not  bind 
imself  to  deliver  any  specific  amount  of  freicht. 
The  probable  amount  is  stated  or  supposed  in 
the  agreement ;  but  there  is  no  undertaking  as 
to  the  quantity.    Ibid. 

67.  in  an  action  for  damages  for  negligence 
in  keeping  plaintiff's  sheep,  founded  on  the 
breach  of  a  special  contract ;  the  defendant  will 
not  be  permitted  to  deduct  from  the  damages 
the  compensation  which  he  claims  for  keeping 
the  sheep.  Such  compensation,  if  any  be  due, 
must  be  sought  in  a  distinct  action.  Crot^ntn- 
thield  V.  Rohinsonj  1  Mason,  93. 

68.  In  assumpsit  against  a  consignee  or  bailiff 
of  goods,  "  to  sell  the  same  and  render  a  reasoa- 


able  account ;"  damages  for  not  remitting  when 
exchange  was  f&vourable,  are  not  allowable 
Poffe  Y,  Barrett,  1  Mason,  117. 

69.  It  would  be  a  most  dangerous  principle  to 
establish,  that  the  acts  of  a  ministerial  officef, 
when  done  in  good  faith,  however  injurioiw  to 
private  rights  and  unsupported  by  law,  should 
afford  no  ground  for  legal  redress.  When  a  mi- 
nisterial officer  acts  in  good  faith,  he  is  not  liable 
to  exemplary  damages  for  an  injury  done;  bat 
he  can  claim  no  further  exemption  when  his 
acts  are  against  law.  Tracy  et  a/,  v.  Swrtwrnt, 
10  Peters,  95. 

70.  In  an  action  for  goods  sold,  the  defendant 
may  give  in  evidence,  in  mitigation  of  the  dam- 
ages, that  the  goods  were  of  a  quality  inferior  to 
what  they  were  represented  to  be  at  the  sale. 
Miller  v.  Smith,  1  Mason.  437. 

71.  When  goods  are  aestroyed,  or  materially 
injured,  on  board  a  vessel  in  a  port  where  they 
are  shipped,  the  damages  must  be  ascertained 
bv  the  difference  between  the  prime  cost  and 
charges,  and  the  sales  at  the  port  of  shipment; 
and  not  by  the  probable  profits,  if  the  goods  have 
mne  safe  to  the  port  of  destination.  Dutar  v. 
Murgairoy4,  1  Wash.  C.  C.  R.  13. 

72.  Action  by  the  owner  of  a  vessel  against 
the  defendant,  for  having  put  on  board  of  her, 
without  the  knowledge  of  the  owner,  and  against 
the  regulations  of  Havana,  a  quantity  of  silver, 
which  occasioned  the  seizure  and  detention  of 
the  vessel.  Held,  that  the  defendant  is  liable 
to  answer  for  the  damages  sustained  by  the 
plaintiff,  if  they  were  occasioned  by  such  illegal 
act.    Sparks  v.  West,  1  Waah.  C.  C.  R.  238. 

73.  Where  A  brought  an  action  against  B  for 
flowing  back  the  water  of  the  river  Presampsoot, 
to  the  injury  of  his  rights  as  riparian  proprietor, 
and  to  the  obstruction  of  his  mills;  it  was  held, 
that  if  the  plaintiff  could  prove  that  the  natural 
flow  of  the  stream  was  changed  by  any  person 
not  having  a  legal  right  to  change  it,  be  eoold 
recover  nominal  damages,  although  no  actual 
injury  had  been  thereby  occasioned  to  him. 
whiffle  V.  Cumberland  Afanufaeturimg  Co.,  t 
Story's  C.  C.  R.  161. 

3.  Damages  in  Maritime  Caset. 

74.  Upon  an  illegal  seizure,  the  original  vroog- 
doers  may  be  made  responsible  beyond  the  loss 
actually  sustained,  in  a  case  of  gross  and  waotoa 
outrage;  but  the  owners  of  the  privateer,  who 
are  only  constructively  liable,  are  not  bound  to 
the  extent  of  vindictive  damages.  The  AmuUU 
Nancy,  3  Wheat.  546 ;  4  Cond.  Rep.  322. 

75.  Damans  are  not  recoverable  in  such  case 
for  the  deterioration  of  the  cargo,  not  occasioned 
by  the  improper  conduct  of  the  captors.    IM. 

76.  The  possible  or  probable  profits  of  an  ao- 
finished  voyage  afford  no  rule  by  which  to  esti- 
mate the  damages  in  a  case  of  njaritime  treepatt. 
La  Amistad  des  Rues,  5  Wheat.  385. 

77.  The  prime  cost  or  value  of  the  property 
lost,  and,  in  cases  of  injury,  the  diminolkm  ia 
value  by  reason  of  the  injury,  with  interest 
thereon,  affords  the  true  rule  for  estimating  dam- 
ages in  such  a  case.    Ibid. 

78.  In  cases  of  illegal  capture,  wheie  the 
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•e]  and  cai^  have  been  entirely  lost  to  the 
owner^  the  proner  measure  of  damages  is  the 
prime  value  and  interest  to  the  day  of  the  judg- 
menf ;  and  in  cases  of  gross  illegality,  damages 
have  been  restricted  to  demurrage  and  interest 
on  the  principal  of  the  captured  property.  The 
Zrtor/y,  1  Gallis.  315. 

79.  Where  the  property  has  been  sold,  and 
no  account  of  sales  lia.H  been  rendered,  the  value 
is  estimated  at  the  prime  cost,  and  ten  per  cent, 
profit :  where  an  account  of  sales  is  rendered, 
that  in  general  is  made  the  measure  of  the  de- 
cree.   Ibid. 

SO.  Freight  is  a  proper  item  for  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, where  the  car^  has  been  lost,  or  the  vessel 
been  unliveried.     IbitL 

81.  Rut  it  is  not  to  be  allowed  where  the  ves- 
sel has  been  restored  with  the  cargo  on  board, 
and  in  a  situation  capable  of  performing  the 
▼o>-age.     Jbid. 

S2.  Supposed  profits  are  not  to  form  an  item 
for  damages  in  case  of  restitution.     Ibid. 

83.  If  captors  wantonly  injure  the  captured 
crew,  the  nrize  court  will  award  damages  for  the 
personal  ill-usage.     Ibid, 

84.  Where  a  capture  has  been  made  after  the 
expiration  of  the  time  within  which,  bv  the 
treiity  of  peace,  captures  could  lawfully  be 
made,  the  owners  are  entitled  to  compensation 
for  the  loss  of  the  goods  which  have  been  con- 
sumed or  destroyed  by  the  captors :  but  where 
the  captors  have  acted  with  good  faith,  the  dam- 
ans are  not  to  exceed  the  amount  of  loss ;  and 
the  onus  proband!  is  on  the  claimants.  The 
VlpiauOy  1  Mason,  91. 

85.  If  a  person  has  in  the  acts  of  court  as- 
serted himself  as  part  owner  of  a  privateer,  he 
will  be  responsible  as  such  owner  for  damages 
assessed  against  such  privateer,  although  his 
name  be  not  in  the  ship's  papers.  The  Mary,  1 
Ma.«ion,  365. 

86.  The  <»mmander  of  a  United  States'  ship 
of  u^r,  if  he  seizes  a  vessel  on  the  high  seas 
without  probable  cause,  is  liable  to  make  resti- 
tution in  vklue,  with  damages  and  costs,  even 
although  th^  vessel  is  taken  out  of  his  possession 
by  a  superior  force ;  and  the  owner  is  not  bound 
to  look  to  the  recaptor,  but  may  abandon,  and 
hold  the  original  captor  liable  for  the  whole  loss. 
Maley  r.ShMttuckj  3  Cranch,  458  j  1  Coud.  Rep. 
597. 

87.  Where  a  capture  is  in  itself  justifiable, 
the  subsequent  detention  and  sending  in  for  ad- 
judication will  not  be  punished  by  damages. 
The  Marianna  FlorOy  1 1  Wheat.  1 ;  6  Cond.  Rep. 
201. 

SS.  Captors  have  a  right  to  carry  their  prizes 
to  a  proper  and  convenient  port  for  adjudication, 
and  are  not  controllable  by  the  revenue  officers. 
If  they  proceed  irregularly,  it  is  at  the  peril  of 
damages.     The  Lively ,  1  Gallis.  315. 

89.  In  estimating  damajges  against  a  captor,  a 
Tindictive  compensation  is  not  to  be  allowed, 
unless  M'here  the  misconduct  has  been  very  gross 
and  without  apology.    Ibid. 

90.  Bat  damages  ought  to  be  equal  to  the  real 
injury  sustained.    Ibid, 


91.  The  captors  are  not  liable  to  damages 
where  there  is  probable  cause  of  capture.  The 
Livei'pool  Packet  J  1  Gallis.  513. 

92.  Where  the  captor  transcends  his  powers 
and  rights,  he  becomes  guilty  of  a  marine  tres- 
pass, and  is  amenable  in  damages  for  the  injury 
sustained ;  and  where  the  vessel  has  been  lost 
in  consequence  of  such  illegal  acts,  th^  value 
of  the  vessel,  the  prime  cost  of  the  cargo,  with 
all  charges  and  the  premium  of  insurance,  are 
to  be  allowed  in  ascertaining  the  damages.  The 
Anna  Maria.  2  Wheat.  327  j  4  Cond.  Rep.  139. 

93.  The  commander  of  a  squadron  is  liable  to 
individuals,  for  the  trespass  of  those  under  his 
command,  in  case  of  positive  or  permissive  or- 
ders; or  of  actual  presence  and  co-operation. 
The  Eleanor,  2  Wheat.  345;  4  Cond.  Rep.  149. 

94.  If  a  belligerent  partv  captures  and  detains 
neutral  property,  he  does  it  at  his  peril.  Should 
the  canture  and  detention,  on  investigation,  turn 
out  to  ne  unwarranted  by  the  general  law  of  na- 
tions, or  forbid  by  particular  treaty,  he  is  bound 
to  make  ample  compensation.  Hollingsworth  et 
al.  V.  The  Betsey,  2  Adm.  Decis.  330. 

95.  The  owners  of  a  privateer  are  responsible 
for  the  conduct  of  their  agents,  the  officers  and 
crew,  to  all  the  world  ',  and  the  measure  of  such 
responsibility  is  the  full  value  of  the  property 
injured  or  destroyed.  Del  Col,  Plaintiff  in  Er» 
ror,  V.  Arnold,  Defendant  in  Error,  3  Dall.  333; 
1  Cond.  Rep.  150. 

96.  Where  the  report  of  persons  appointed  to 
ascertain  and  assess  damages  for  a  marine  tres- 
pass, ^ive  a  gross  sum,  unaccompanied  by  ex- 
planations, to  be  paid  by  the  captors  who  had 
made  an  illegal  capture,  the  report  was  set  aside. 
The  omission  of  the  appellant  to  except  to  the 
report,  does  not  cure  an  error  apparent  on  the 
fac«  of  the  record,  and  the  omission  to  give  the 
explanations  is  such  an  error.  Murray  v.  The 
Charming  Betsey,  2  Cranch;  64;  1  Cond.  Rep. 
358. 

97.  A  public  officer,  entrusted  to  perform  a 
duty  on  tne  high  seas  necessary  to  the  service 
of  his  country,  and  acting  according  to  the  best 
of  his  judgment  under  xhi  orders  he  has  re- 
ceived, if  he  is  the  victim  of  any  mistake,  ought 
never  to  be  assessed  with  vindictive  damages. 
It  is  not  only  the  duty  of  the  court  to  relieve  him 
from  such  damages,  but  no  sentence  should  be 
affirmed,  where  from  the  nature  of  the  proceed- 
ings the  whole  case  appears  on  the  record,  un- 
less those  proceedings  are  such  as  to  show  on 
what  the  decree  has  been  founded,  and  to  sup- 
port that  decree.     Ibid., 

98.  A  charge  for  expenses  of  soliciting  from 
the  United  States  compensation  for  an  illegal 
capture,  is  not  a  proper  charge  against  the  cap- 
tors ;  nor  is  the  charge  of  a  premium  of  insurance, 
no  premium  having  been  paid,  admissible. 
Maley  v.  Shaltuck,  3  Cranch,  458;  1  Cond.  Rep. 
597. 

99.  The  outfits  of  the  captured  vessel,  and  the 
sum  advanced  to  the  crew,  are  proper  items  in 
the  estimate  of  damages.    Ibid. 

100.  The  settled  practice  of  the  supreme  court 
is,  that  whenever  damages  are  claimed  by  the 

I  libellant  or  the  claimant  in  the  original  proceed- 
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ings,  if  a  decree  of  restitution  and  costs  only 
passes,  it  is  a  virtual  denial  of  danoages ;  and  the 
party  will  be  deemed  to  have  waived  the  claim 
tor  damages,  unless  he  then  interposes  an  ap- 
peal or  cross  appeal  to  sustain  that  claim. 
Canter  v.  Tke  American  and  Oceaii  Ins.  Co»,  3 
Peters,  554. 

101.  Counsel  fees  in  defending  and  prose- 
cuting, successfully,  a  case  of  admiralty  juris- 
diction, were  allowed  as  damages.    Jbid,  307. 

102.  Where  a  capture  is  lawful,  the  subse- 
quent bringing  in  of  the  captured  vessel  is  not  a 
cause  for  giving  damages.  The  Marianna  Flora, 
3  Mason,  116. 

103.  A  person  who  holds  goods  in  virtue  of  a 
respondentia  bond,  with  an  assignment  of  the 
bill  of  lading,  may  recover  damages  in  an  action 
of  trespass  against  one  for  taking  the  goods  un- 
lawfully, to  the  full  value  of  the  property,  though 
it  exceeds  the  debt  due  on  the  bond.  The  ra- 
eiJU  Ins.  Co.  v.  Conrad,  1  Baldwin's  C.  C.  R.  141. 

104.  The  measure  of  damages  in  case  of  in- 
jury to  a  vessel  with  a  cargo  on  board,  by  colli- 
sion with  another  vessel,  is  not  the  loss  of  the 
profits  on  the  goods  injured  by  the  collision,  at 
the  place  to  which  the  vessel  was  destined  when 
the  damage  was  done,  but  the  value  of  the 
goods  at  the  place  of  shipment  must  be  the  mea- 
sure of  compensation.  Smith  et  al.  v.  Condry, 
17  Peters,  20. 

105.  The  rule  of  damages  in  prize  cases  ordi- 
narily supposes  that  the  vessel  has  been  cap- 
tured before  she  has  arrived  at  the  port  of  desti- 
nation ;  and  the  court,  in  odium  spoliatoris,  will 
presume  the  cargo  to  oe  worth  more  at  the  port 
of  destination  than  the  prime  cost,  by  ten  per 
cent.  But  to  cases  where  the  vessel  has  arrived 
at  the  port  of  destination,  this  rule  does  not 
apply.  Arthur  v.  Schooner  Cassius,  2  Story's  C. 
C.  R.  81. 

4.  Damages  and  Actions  on  Patents. 

106.  If  there  be  a  mere  making  of  the  ma- 
chine, and  no  use  proved,  nominal  damages  are 
to  be  recovered ;  where  the  law  gives  an  action 
for  a  particular  act,  that  doing  of  the  act  imports 
of  itself  a  damage :  every  violation  of  a  right 
imports  some  damage,  and  if  none  other  be 
proved,  the  law  allows  a  nominal  damage. 
iVhittemore  v.  Cutter,  1  Gal  lis.  478. 

107.  By  terms  '<  actual  damage,"  which  the 
plaintiff  may  recover  under  the  patent  law,  are 
meant  such  damages  as  he  can  actually  prove, 
and  has  in  fact  sustained,  as  contradistinguishea 
from  mere  imaginary  or  vindictive  damages, 
which  in  personal  torts  are  sometimes  given. 
Ibid. 

108.  The  rule  of  damages,  where  the  use  of  a 
machine  is  proved,  should  be  the  value  of  the 
use  of  such  a  machine  during  the  time  of  illegal 
use.     Ibid. 

109.  Where  merely  the  making  of  the  ma- 
chine is  proved,  as  no  actual  damages  have  been 
received,  the  jury  should  give  only  nominal  da- 
mages.   Ibid. 

110.  The  jury  are  to  estimate  the  plaintiff's 
single  damages,  and  the  court  will  treble  them 


in  awarding  the  judgment.    Gray  ^  Osgood  i. 
James,  Peters'  C.  C.  R.  394. 

111.  In  an  action  for  the  infringement  oft 
patent  right,  the  law  gives  to  the  plaintiff  treble 
the  actual  damages  sustained  by  him ;  and  the 
rule  is  to  allow  him  treble  the  amount  of  profits 
aetually  received  by  the  defendant,  in  ooiue- 
Quence  of  his  using  the  plaintiff's  inveotioo. 
Lowell  V.  Letcis,  1  Mason's  C.  C.  R.  182. 

112.  The  jury  may,  in  a  case  for  infringing  a 
patent,  give  the  plamtiff,  as  part  of  his.  actual 
damages,  such  expenses  for  counsel  fees,  &c., 
as  have  been  necessarily  incurred  in  vindicating 
the  plaintiff's  ri^^ht  by  a  suit,  and  which  are  not 
taxaole  in  the  bill  of  costs.  Boston  Manuf.  Co. 
V.  Fiske  et  al.,  2  Mason's  C.  C.  R.  119. 

113.  Where  the  patentee  grants  the  machine, 
or  agrees  to  deliver  it,  he  cannot  recover  da* 
mages  for  the  use  of  it,  against  his  grantee  j  for 
the  agreement  implies,  necessarily,  the  right  to 
use  it  in  any  manner  the  grantee  pleases,  or  to 
rent  it  to  another.  Gray  et  al.  v.  James  et  d., 
Peters'  C.  C.  R.  394. 

114.  Where  a  suit  is  brought  against  A  and 
B  for  the  infringement  of  a  patent  right,  the 
plaintiff  may  recover  against  one,  though  no 
proof  is  given  against  the  other ;  for  all  toru  are 
joint  and  several,  and  the  plaintiff  may  recoTer 
against  one  defendant  though  the  other  be  ac* 
quitted.    Ibid. 

115.  The  sale  of  the  materials  of  a  patented 
machine  by  a  sheriff  in  an  execution  against  the 
owner,  is  not  such  a  sale  as  subjects  the  sheriff 
to  an  action  for  an  infringement  of  the  patent 
right.    Samnr.  Guild,  1  Gallis.  485. 

1 16.  A  plaintiff,  in  an  action  for  violatinf?  a 
patent  right,  may  recover  damages  against  one 
of  two  defendants,  although  the  evidence  given 
did  not  apply  to  both ;  for  all  torts  are  joint  and 
several  -,  and  a  plaintiff  may  recover  damages 
against  one  defendant,  although  the  other  be 
acquitted.  Aliter,  in  actions  in  contract.  RetA- 
gen  v.  Kanowrs  if  Graunt,  1  Wash.  C.  C.  R.  168. 

117.  Where  a  patent  is  for  a  new  combioatioo 
of  existing  machinery  or  machines,  and  does  not 
specify  or  claim  any  improvements  or  inventiooi 
except  the  combination,  unless  that  combioat^ 
is  substantially  violate,  the  patentee  is  not  enti- 
tled to  any  remedy,  although  parts  of  the  ma- 
chinery are  used  by  another,  because  the  patent, 
by  its  terms,  stands  upon  the  combination  only. 
Odiome  v.  The  Amesbury  Nail  Factory,  2  Ma- 
son's C.  C.  R;  28. 


DEBT. 

Wherk  action  of  debt  lies,  Ante,  page  51. 
Pleadings  and  evidence  in  actions  or  debt, 
Ante,  page  52. 

Addenda. 

1.  An  action  of  debt  was  instituted  in  the  dis- 
trict court  of  the  United  States,  on  an  obligatioa 
under  the  hands  and  seals  of  two  persons.  The 
action  was  against  one  of  the  parties  to  the  is- 
stniment.    Ae  laws  of  Mississippi  allow  as 
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action  to  be  instituted  affain^t  one  of  the  parties 
only.  Rodgers  v.  Batchelor  it  a/.,  12  Petens  217. 
2.  It  is  admitted  that  the  title  of  an  heir  by 
descent  in  the  real  estate  of  his  ancestor,  and  of 
a  devisee  of  an  estate  unconditionally  devised 
to  him,  is,  upon  the  death  of  the  party  under 
whom  he  claims^  immediately  devolved  upon 
him^  and  he  acquires  a  vested  estate.  But  this, 
though  true  in  a  general  sense,  still  leaves  his 
title  encumbered  with  all  the  liens  which  have 
been  created  by  the  part}^  in  his  lifetime,  or  by 
law  at  his  decease.  It  is  not  an  unqualified, 
though  it  may  be  a  rested  interest ;  and  it  con- 
fers no  title,  except  to  what  remains  after  every 
such  lien  is  discharged.  Wilkinson  ▼.  Leland  et 
a/.,  2  Peters,  658. 

3.  By  the  laws  of  Rhode  Island,  as  well  as  of 
all  the  New  England  states,  the  real  estate  of 
intestates  stands  chargeable  with  the  payment 
of  their  debts  upon  a  deficiency  of  assets.    Ibid. 

4.  The  action  of  debt  is  founded  upon  eon- 
tract  ;  the  action  of  assumpsit  upon  the  promise. 
Mttcdfy,  Robinsoriy  2  M'Lean's  C.  C.  R.  368. 

5.  In  the  one  case  the  declaration  should  aver 
the  defendant  agreed  j  in  the  other  that  he  pro- 
mised.    Ibid. 


DEBTOR  AND  CREDITOR. 

1.  At  common  law  a  debtor,  though  insolvent, 
may  prefer  a  creditor.  He  may  assign  all,  or 
any  part  of  his  efiectSi  in  satisfaction  of  a  bona 
fide  debt,  in  exclusion  of  all  other  creditors. 
United  States  v.  King^  Wallace's  C.  C.  R.  21. 

2.  But  this  right  of  preference  is,  in  many 
cases,  taken  away  by  the  bankrupt  law,  and 
other  statutes.    Ibid. 

3.  A  bill  was  filed,  claiming  a  specific  per- 
formance of   an  alleged  contract  to  conrey  a 
house  and  lot  in  Georffetown,  for  the  benefit  of 
the  wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in  im- 
proving the  property,  in  the  expectation  that  it 
would  be  conveyed  as  required  by  the  bill.  The 
court  not  considering  that  sufficient  evidence  of 
an  agreement  to  convey  the  property  was  given, 
ordered  that  the  property  snould  be  sold,  ana 
out  of  the  proceeds,  that  the  advances  maae  by 
the  complainant  snould  be  repaid.    The  pro- 
perty sold   for  a  sum  far  less  than  the  amount 
expended.     Held,  that  the  balance  unpaid  after 
the  sale,  was  not  a  debt  due  by  the  estate  of  the 
father  of  the  wife,  and  could  not  be  claimed  of 
his  representatives.     King  r.  Thompson  et  d., 
13  Peters,  123. 


DECISIONS  OF  A  COURT  OF  COMPETENT 

JURISDICTION. 

It  is  a  gfeneral  rule,  that  a  fact  which  has  been 
directly  tried  and  decided  by  a  court  of  compe- 
tent jurisdiction,  cannot  be  contested  again  oe- 
tween  the  same  parties,  in  the  same  or  in  any 
other  court.  Hence,  a  verdict  and  judgment  of 
a  court  of  record,  or  a  decree  in  chancery,  al- 

Voi..  I. — 4« 


though  not  binding  on  strangers,  puts  an  end  to 
all  further  controversy  concerning  the  points  thus 
decided,  between  the  parties  to  such  suit.  In 
this,  there  ought  to  be  no  difierence  between  a 
verdict  and  judgment  in  a  court  of  common  law. 
and  a  decree  ol  a  court  of  chancery.  Bank  of 
the  United  Statei  et  al.  v.  Beverly  et  alf  17  Peters, 
127. 


DECISIONS  OF  STATE  COURTS. 

1.  If  the  court  of  a  state  had  jurisdiction  of  a 
matter,  its  decision  would  be  conclusive;  but 
the  supreme  court  cannot  yield  assent  to  the  pro- 
position, that  the  jurisdiction  of  a  state  court 
cannot  be  questioned,  where  its  proceedings 
were  brought  collaterally  before  the  circuit  court 
of  the  United  States.  Elliott  et  d.  v.  Piersol  et 
d.f  1  Peters,  340. 

2.  Where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  any  question  which  occurs  in  the 
cause ;  and,  whether  its  decisions  be  correct  or 
otherwise,  its  judgments,  until  reversed,  are  re- 
garded as  binding  in  every  other  court.  But  if 
it  act  without  authority,  its  judgments  and  orders 
are  regarded  as  nullities.  They  are  not  voidable, 
but  simply  void,  and  form  no  bar  to  a  remedy 
sought  in  opposition  to  them,  even  prior  to  a  re- 
versal. They  constitute  no  justification,  and  all 
persons  concerned  in  executing  such  judgments 
or  sentences,  are  considered  in  law  as  trespas- 
sers.   Ibid. 

3.  The  jurisdiction  of  any  court  exercising 
authority  over  a  subject,  may  be  inquired  into 
in  every  other  court,  when  tne  proceedings  of 
the  former  are  relied  on,  and  brought  before  the 
latter  by  a  party  claiming  the  benefit  of  such 
proceedings.    Ibid. 

4.  It  has  been  the  uniform  course  of  the  su- 
preme court,  with  respect  to  titles  to  real  pro- 
perty, to  apply  the  same  rule  that  is  applied  by 
the  state  tribunals  in  like  cases,  ^rt'ng  v. 
Jackson  etd.y  1  Peters,  571. 

5.  Where,  by  the  established  practice  of  courts 
in  particular  states,  the  courts  in  actions  o^  eject- 
ment look  beyond  the  grant,  and  examine  the 
progressive  stages  of  the  title,  from  its  incipient 
state  until  its  consummation,  such  a  practice 
will  form  the  law  of  cases  decided  under  the 
same  in  those  states  ]  and  the  supreme  court  of 
the  United  States  regard  those  rules  of  decision 
in  cases  brought  up  from  such  states,  provided 
that  in  so  doing,  they  do  not  sufier  the  provisions 
of  any  statute  of  the  United  States  to  be  violated. 
Ross  V.  Borland  et  d.j  1  Peters,  664. 

6.  Where  the  question  upon  the  construction 
of  the  statute  of  a  state  relative  to  real  property, 
has  been  settled  by  any  judicial  decision  m  the 
state  where  the  land  lies,  the  supreme  court, 
upon  the  uniform  principles  adoptea  by  it,  would 
recognise  that  decision  as  a  part  of  the  local  law. 
Gardner  v.  CollinSy  2  Peters,  58. 

7.  The  statute  of  limitations  in  Kentucky  is 
substantially  the  same  with  the  statute  of  21 
James  II..  ch.  16,  with  the  exception  that  it  sub- 
stitutes tne  term  of  five  years  instead  of  six* 
The  English  decisions  have  therefore  been  re> 
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lorted  to  in  this  case,  in  the  comtniottofi  of  the 
ftoUite  of  Kentuckyi  and  are  entitled  le  great 
consideration.  They  cannot  be  oonnidered  ae 
conclusive  upon  the  construction  of  a  statute 
pasied  by  a  state  upon  a  like  subject^  fof  this 
belongs  to  the  local  state  tribunals,  whose  rules 
of  interpretation  must  be  presumed  to  be  founded 
upon  a  more  just  and  accurate  view  of  their  own 
jurisprudence.     Bell  v.  Morrison^  1  Peters,  359. 

8.  If  the  doctrines  of  the  Kentucky  courts,  in 
the  construction  of  a  statute  of  that  state  are 
irreconcilable  with  the  English  decisions  upon 
a  statute  in  similar  terms,  the  supreme  court,  in 
conformity  with  its  general  practice,  will  follow 
the  local  law,  and  administer  the  same  justice 
which  the  state  court  would  administer  between 
the  same  parties.    Ibid.  360. 

9.  The  decisions  of  the  courts  of  New  York, 
on  the  construction  of  its  own  statute  of  frauds, 
and  the  extent  of  the  rules  deduced  from  it, 
present  to  the  supreme  court  a  guide  in  its  deci- 
sions upon  the  construction  of  their  statute. 
DWolf  v.  Rabaud  €t  a/.,  1  Peters,  501. 

10.  This  being  a  suit  upon  a  local  statute, 

g'ving  a  particuhir  remedy  in  the  nature  of  a 
•reign  attachment  against  gpirnishees  who  pos- 
sess goods,  effects,  or  credits  of  the  principal 
debtor,  the  decisions  which  have  been  made  on 
the  construction  of  that  statute  by  the  state  court 
of  Massachusetta,  are  entitled  to  ^reat  respect, 
and  ought,  in  conformity  to  the  uniform  practice 
of  the  supreme  court,  to  govern  its  decisions. 
Beach  v.  Vilesj  2  Peters.  €78. 

11.  The  questions  wnich  grow  out  of  the  lan- 
guage of  the  act  of  the  legislature  of  North  Ca- 
rolina, concerning  the  registration  of  deeds, 
passed  in  1715,  so  far  as  they  have  been  settlect 
Dy  judicial  decimons  of  the  state,  cannot  be  dis- 
turbed by  the  supreme  court.  Whatever  might 
have  been  their  opinion  in  this  case  had  it  re- 
mained open  for  consideration,  the  peace  of  so- 
ciety, and  the  security  of  titles,  require  that  the 
court  should  conform  to  the  construction  which 
has  been  made  in  the  courts  of  the  state,  if  it 
can  discover  what  that  oonstruolion  is.  Ross  v. 
M^Lungj  6  Peters.  283. 

12.  The  rule  of  law  being  once  establiriied  by 
the  highest  tribunal  of  a  state,  courts  which  pro- 
pose to  administer  the  law  as  they  And  it,  are 
ordinarily  bound  in  limine  to  presume  that, 
whether  it  appears  from  the  reports  or  not,  all 
the  reasons  wnich  might  have  oeen  nvf^d  pro 
or  con  upon  the  point  under  consideration,  had 
been  examined  and  disposed  of  judicially.  Les- 
JM  of  Livingston  v.  MoorCj  7  Peters,  469. 

13«  There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  different  slates,  are 
bound  to  decide  precisely  as  the  state  courts 
aught  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,  fur- 
nish the  guides  and  rales  of  decision  in  those  of 
the  Union,  in  all  the  oases  to  which  they  apply, 
where  the  constitution,  treaties,  or  statutes  of  the 
United  States  do  not  otherwise  provide,  Hindi 
it  ttx.  V.  Vattier^  5  Peters,  398. 


VL  The  judgment  ef  a  iMe  tourt,  vki 
iurisdictioR  was  acquired;  not  by  die  onsn 
law,  but  by  a  statute  of  toe  Utte,  wkidi  beMi 
tbe  rendition  of  the  judgment,  M  bees  vinaSf 
repeated  by  the  adoption  of  »  lieaty,  «a  heij 
not  voidable,  but  iroid,  Dtnn,  tx.im.tf  Fi^, 
V.  Hamdsnj  Paine'a  C.  C.  R.  55. 

1^.  The  circuit  court»of  theUnitaiStDKBe 
created  by  congress,  not  for  ths  poipoieflfi^ 
ministering  the  local.  \um  of  a  sione  atitealeR; 
but  to  administer  the  laws  of  afl  the  idea 
the  Union,  in  cases  to  which  they  lespediv^ 
apply.    The  judicial  power  sanfenedaii 
genetaj  government  by  the  constifotioo;  extn^ 
to  many  caves  arising  under  the  bvs  oftbe U- 
ferent  states;  and  the  supreme  oevitsaM 
upon,  in  the  exereiee  of  its  appeUsls  jorisiitis, 
oone^intly  to  take  notice  ei  sadaHminiMtki 
jurisprudence  of  all  \h9  stales.   Vm  jms^ 
dence  ia  then  in  no  juet  sense  a  foreign  JBnf» 
dence  to  be  proved  ia  tl»  coorts  oC  tterbS^ 
States,  by  the  ordinary  OMKles  of  proof  by  «^ 
the  laws  of  a  foreign  oouniry  are  lobe esaMi^ 
ed ;  but  it  is- to  be  judicially  taken  notioe  of  i 
the  same  manner  ae  the  laws  of  iheUoitdSue 
are  taken  notice  of  in  those  courts.  Owvp^- 
Hull,  9  Peters,  607. 

16.  The  supreme  court  of  the  United  Suto 
adopts  the  deoisions  of  the  state  ooorts,  t^ 
applicable  to  titles  to  lands;  but  when  neb  tf^ 
depend  on  compacte  between  ths  fiela  a^^ 
Union,  the  rule  of  decision  is  not  to  bifoiif'" 
from  the  decisions  of  the  conils  of  ^^^ 
but  is  one  of  an  international  chsiaeler.  Ve^ 
v.Si7i,  U  Petersy  1. 

17.  In  constraint  the  statutes  of  t  tuie,  v; 
nite  mischief  would  ensue,  shoaM  ibe  w^ 
courts  observe  a  different  ralefn»lbitVBt& 
has  been  long  established  in  the  slata  U'^ 
V.  Deloncy's Icsses,  5  Cranch,  22;  iCood.»^ 
179. 

18.  In  cases  depending  on  the  etiltfc  ^  > 
state,  and  more  especially  in  those  lefpedsf 
titles  to  land,  the  federal  courts  sdopc  ^^ 
struction  of  the  state,  where  that  conrtnictini* 
settled  and  can  be  aecenained.  PeU^sUsfi^- 
Wendd,  9  Cranch,  87 ;  3  Cond.  Rep.  SM 

19.  The  power  of  the  inferior  ooort  of »«»» 
to  make  an  order  at  one  term  as  of  aootbet* 
of  a  character  so  peculiarly  local,  a  praoMC-^ 
so  necessarily  dependent  on  the  judgment  ^  <* 
revising  tribunal ;  that  the  jadsmeotof  tbeflo' 
is  considered  authority,  and  the  sopreme  cn^ 
is  disposed  to  conform  to  it.  The  Bmt ofB^ 
ton  V.  Dudleys  Heirs,  2  Peters.  522. 

20.  The  supreme  court  unilormly  acts  bi«5 
a  desire  to  conform  its  decisions  to  those  of  ^ 
state  courts  on  their  local  laws.  Mvtiul  ^^ 
ranee  Socieiy  v.  JVaitSj  1  Wheat.  279;  3  Coed 
Rep.  670. 

21.  The  supreme  court  holds  in  tbe  hi^ 
respect,  decisions  of  state  courts  upon  local  Us^ 
forming  rales  of  property.  Skippitd*  v.  J^^* 
Heirs,  2  Wheat.  316;  4  Cond.  Rep.  132. 

22.  It  is  an  acknow*ledged  principle  of  a': 
that  the  title  and  disposition  of  real  propert;* 
exclusively  subject  to  the  laws  of  the  cog^ 
where  it  ia  situated,  whick  can  alone  piesciat 
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(^lii  the  mode  by  which  a  title  to  it  can  pasii  from 
isaspK;  one  person  to  another.  No  title,  therefore,  to 
HilBie*}!  reat  estate  will  oass  by  law,  unless  the  atme  is 
ftkji^  execated,  provea  and  registered  conformably  to 
niifUf,  the  law  of  the  place  where  the  property  is  sTtU- 
inik  ated.  MCormick  v.  StOliveaa,  10  Wheat.  192; 
mili  ^Cond.  Rep.  71. 

iitmii  ^'  'a  construing  local  statutes  respecting  real 
nSftuJi  property,  the  courts  of  the  Union  are  governed 
tol^r  oy  the  decisions  of  thd  state  tribunals.  Thatcher 
•fife^  eM.  v.Pcfweli,  6  Wheait.  119;  dCond.  Rep.  28. 
,Q  D,*^  24.  Under  the  thirty-fourth  section  of  the  judi- 
lyj  eiaryactof  1789.  the  acts  of  limitation^  of  the 
9)1  ^ift?  several  states,  where  no  special  provision  has 
^'^-  been  made  by  eoiigress,  form  a  rule  of  decision 
l^g^  m  the  courts  of  the  United  States,  and  the  same 
^^^p  effect  is  given  to  them  as  is  given  in  the  state 
^,  courts.  li^Cluny  v.  Silliman.  3  Peters,  277. 
Iliktf  ^'  '^^^  supreme  court  nas  uniformly  pro- 
^■^^  fessed  its  disfjosition,  in  cases  depending  on  the 
'  ^j  laws  of  a  particular  state,  to  adopt  the  construe- 


,  tion  which  has  beeii  given  by  the  courts  of  the 
state  to  those  laws.  This  course  is  founded  upon 
the  principle  sup{K>sed  to  be  universally  recog- 
•J^'  nised,  that  the  judicial  departnlent  of  every 
jv  fjovernmentj  where  such  departnient  exists,  is 
^^  the  appropriate  organ  for  constrains  the  legisla- 
tive acts  of  that  government.  Etrhendorf  v. 
^■\  Taylw  et  <rf.,  10  Wheat.  152;  6  Cond.  Rep.  47. 
^;^'  26.  On  this  principle,  the  construction  given 
^  -  by  the  supreme  court  of  the  United  States  to  the 
^]^  oonstitotion  and  laws  of  the  United  States,  will 
■'"'■  he  received  by  the  states  as  their  true  construc- 
fe=   tion.    Ibid. 

'^'     27.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
^'  far  as  they  comport  with  the  constitntion  of  the 
^'  United  States,  in  all  cases  arislnc^  witHin  the  re- 
:'-   spective  states j  and  a  fixed  and  received  con- 
-  struct  ion  of  their  respective  statute  laws,  in  their 
:^'   own  courts,  makes  a  part  of  such  sMute  law. 
Shelby etal.  Y.  Ouy^  11  Wheat.  Z6l ;  6 Cond.  itep. 
345. 

28.  The  sopreme  cdurt  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  Slate  courts;  whether  these  decisions  are 
grounded  on  the  construction  of  the  slatutes  of 
the  state,  or  form  a  part  of  the  unwritten  law  of 
the  state,  which  has  become  a  fixed  rule  of  pro- 

gsrty.    Jatkaon  v.  Chew^  12  Wheat.  153 ;  6  Cond. 
ep.  489. 

29.  The  true  exposition  of  the  thirty-fourth 

section  of  the  judiciary  act  of  1789,  eh.  20,  which 

provides  that  ^'  the  laws  of  the  several  states, 

except  where  the  constitution,  treaties,  or  laws 

of  the  United  States  shall  otherwise  rec^uire  or 

provide,  afaall  be  regarded  as  rules  of  decision  in 

trials  at  comnion  law,  in  the  courts  of  the  United 

States,  where  they  apply,"  is,  that  the  rights  of 

persons  and   rules  of  property,  as  settled  in  the 

states,  shah  be  guides  to  the  courts  of  the  United 

States^  in  controversies  depending  before  such 

courts.     United  States  v.  Wonsonj  1  Gallis.  C.  C. 

R.  5. 

30,  Soon  after  the  decision  of  a  case  in  the 
circuit  court  for  the  district  of  East  Virginia,  a 
case  was  decided  in  the  court  of  appeals  of  the 
state   in   which   the  question  on  tne  execution 


law  of  the  state  of  Yii^nia  was  elaborately  ar- 
gued and  (deliberately  decided.  That  decision 
was,  that  the  ri^ht  to  take  out  an  elegit  is  not 
suspended  by  suing  out  a  writ  of  fieri  facias,  and 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  supreme  court,  according  to  its  uniform 
course,  adopt^  the  construction  of  the  act,  which 
is  made  by  the  highest  court  of  the  state.  United 
Stages  V,  Morriion^  4  Peters,  127. 

31.  The  supreme  court  of  the  stale  of  South 
Carolina  having  decided  that  the  act  of  the  legis- 
lature of  that'  state  of  1744,  relative  to  the  com- 
mencerrienij  within  two  years,  of  actions  of  eject- 
ment after  nonsuit,  discontinuance,  &c.,  is  a  part 
of  the  lirtiltatioh  act  of  18 12,  and  that  a  suit  com- 
menced within  the  time  prescribed,  arrests  the 
limitation ;  and  this,  being  the  decision  of  the 
highest' jud tibial  tribunal  on  the  construction  of  a 
state  law  relating  to  titles  and  real  property, 
must  be  regarded  by  this  court  as  the  rule  to 
bind  its  judgment,  Hendersbn  and  Wife  v. 
6rrt/>{ri,  6  Peters,  151. 

32.  The  course  of  prudence  and  duty  in  judi- 
cial proceedings  in  the  United  States  courts, 
when  cases' of  difficult  distribution  as  to  power 
and  right  present  themselves,  is  to  yield  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  this  spirit  of  moderation  and 
comity.  In  the  conflicts  of  power  and  opinion, 
inseparable  froni  our  very  peculiar  relations, 
cases  may  occur  in  which  the  maintenance  of 
principles  and  the  a^dministration  of  justice,  ac- 
cording to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duty; 
but  linlil  then,  it  is  administering  justice  in  tne 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  Fidterton  et  al,  v. 
The  Bank  of  the  United  States,  1  Peters,  614. 

33.  The  supreme  court  have  uniformly  adopted 
the  decisions  of  the  state  tribunals  respectively 
in  the  construction  of  their  statutes.  This  has 
been  done  as  a  matter  of  principle,  in  all  cases 
where  the  decision  of  a  state  court  has  become 
a  rule  of  property.    Green  v.  Neal,  6  Peters,  291 . 

34.  In  a  gfreat  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  of 
parties  are  determined  under  these  laws ;  and  it 
would  be  a  strange  perversion  of  principle  if  the 

t'udicial  exposition  of  these  laws  by  the  state  tri- 
mnals  should  be  disregarded.  These  exposi- 
tions constitute  the  law,  and  ^x  the  rules  of  pro- 
perty. Rights  are  acquired  under  this  rule;  and 
It  regulates  all  the  transactions  which  come 
within  its  scop>e.    Ibid. 

35.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribunal 
has  a  right  to  examine  any  such  questions,  and 
to  determine  thereon;  but  its  decisions  must 
conform  to  that  of  the  supreme  court,  or  the 
corrective  power  may  be  exercised.  But  the 
case  is  very  different  when  thtf  qtief^tlhh  arisei 
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iOi!ted  to  in  this  case,  in  the  conatinction  oC  the 
statute  of  Kentucky,  and  are  entitled  le  great 
consideration.  They  cannot  be  connidered  as 
conclusive  upon  the  construction  of  a  statute 
passed  by  a  state  upon  a  like  subject,  for  this 
belongs  to  the  local  state  tribunals,  whose  rules 
of  interpretation  must  be  presumed  to  be  founded 
upon  a  more  just  and  accurate  view  of  their  own 
jurisprudence.     Bell  ▼.  Morrisan,  1  Peters,  359. 

8.  If  the  doctrines  of  the  Kentucky  courts,  in 
the  construction  of  a  statnte  of  that  state  are 
irreconcilable  with  the  English  decisions  upon 
a  statute  in  similar  terms,  the  suj^reme  court,  in 
conformity  with  its  general  practice,  will  follow 
the  local  law,  and  administer  the  same  justice 
which  the  state  court  would  administer  between 
the  same  parties.    Ibid.  360. 

9.  The  decisions  of  the  courts  of  New  York, 
on  the  construction  of  its  own  statute  of  frauds, 
and  the  extent  of  the  rules  deduced  from  it, 
present  to  the  supreme  court  a  guide  in  its  deci- 
sions upon  the  construction  of  their  statute. 
DWolf  V.  Rdbaud  et  d,,  1  Peters,  501. 

10.  This  being  a  suit  upon  a  local  statute, 
ffiving  a  particular  remedy  in  the  nature  of  a 
foreign  attachment  against  ^rnishees  who  pos- 
sess goods,  effects,  or  credits  of  the  principal 
debtor,  the  decisions  which  have  been  made  on 
the  construction  of  that  statute  by  the  state  court 
of  Massachusetts,  are  entitled  to  great  respect, 
and  ought,  in  conformity  to  the  uniform  practice 
of  the  supreme  court,  to  govern  its  decisions. 
Beach  v.  Vilesy  2  Peters.  678. 

11.  The  questions  wnich  grow  out  of  the  lan- 
guage of  the  act  of  the  legislature  of  North  Ca- 
rolina, concerning  the  registration  of  deeds, 
passed  in  1715,  so  far  as  they  have  been  settled 
Dy  judicial  decisions  of  the  state,  cannot  be  die* 
turbed  by  the  supreme  court.  Whatever  might 
have  been  their  opinion  in  this  case  had  it  re- 
mained open  for  consideration,  the  peace  of  so- 
ciety, and  the  security  of  titles,  require  that  the 
court  should  conform  to  the  construction  which 
has  been  made  in  the  courts  of  the  state,  if  it 
can  discover  what  that  construction  is.  Ross  v. 
M^Lungj  6  Peters.  283. 

12.  Tne  rule  of  law  being  once  establiriied  by 
the  highest  tribunal  of  a  state,  courts  which  pro- 
pose to  administer  the  law  as  they  And  it,  are 
ordinarily  bound  in  limine  to  presume  that, 
whether  it  appears  from  the  reports  or  not,  all 
the  reasons  wnich  might  have  oeen  urged  pro 
or  con  upon  the  point  under  consideration,  had 
Been  examined  and  disposed  of  judicially.  Les>- 
9U  of  Livingston  Y,Moorey  7  Peters,  469. 

13..  There  is  no  principle  better  established 
and  more  uniformly  adhered  to  in  the  supreme 
court,  than  that  the  circuit  courts,  in  deciding  on 
titles  to  real  property  in  the  different  states,  are 
bound  to  decide  precisely  as  the  state  courts 
ought  to  do.  The  rules  of  property  and  of  evi- 
dence, whether  derived  from  the  laws  or  adjudi- 
cations of  the  judicial  tribunals  of  the  state,  fur- 
nish the  gnidesand  rales  of  decision  in  those  of 
the  Union,  in  all  the  oases  to  which  they  apply, 
where  the  constitution,  treaties^  or  statutes  of  the 
United  States  do  not  otherwise  provide;  Hinde 
it  ux.\,  VatHer,  5  Peters^  398. 


Uv  The  judgment  ef  a  elate  eoott,  iHteit 
jarisdiction  was  acquired,  not  by  tike  oommott 
law,  bat  by  a  statute  of  liie  slate,  whidi  befors 
tlfee  readilion  of  the  judgment,  had  been  virtoalh 
repealed  by  the  adoption  of  a  treaty,  was  hem 
not  voidable,  but  void,  lUnn^  ex.  dim.  of  FtAgf^ 
V.  ^omdtn,  Fine's  C.  C.  R.  55. 

m.  The  circuit  courCa  of  the  United  States  aie 
created  by  congress,  sot  for  the  porpoee  of  ad- 
ministering  the  local:  law  of  a  single  state  aboe,^ 
but  to  administer  the  lawa  of  idl  the  states  in 
the  Union,  in  cases  to  which  they  re^ecltvely 
apply.  The  judicial  power  eonferreo  on  m 
general  government  by  the  conatitotion,  exteBds 
to  raaey  cases  arising  under  the  laws  of  the  dif* 
ferent  states;  and  the  supreme  coort  is  cdlcd 
upon,  in  the  exeroiae  of  ite  appellate  jnrisdictioD, 
conefaintly  to  take  notice  of  and  administer  ths 
jurisprndenee  of  all  tliee  etafles.  That  jorispi*' 
dence  is  then  in  no  just  sense  a  foreign  jnrii^ni- 
dence  to  be  proved  in  tfae  coarta  of  the  Uiiited 
States,  by  the  ordinary  motlea  of  proof  by  which 
the  lawft  of  afoiei^  cotinlry  are  tc  be  establisiK 
ed ;  but  it  isi  ta  be  judicially  taken  notice  of  ia 
the  same  manner  as  the  laws  of  tbeUnited  States 
are  taken  notice  of  in  those  courts.  Owoigs  v. 
Hull^  9  Peters,  607. 

16.  The  supreme  court  of  the  United  Slates 
adopts  the  deoiaions  of  the  slate  oonrt^,  when 
applicable  to  titles  to  lands;  but  when  such  titles 
depend  on  compacts  between  the  elates  of  the 
Union,  the  rule  of  decision  is  not  to  be  coHented 
from  the  decisions  of  the  conrta  of  either  stale; 
but  is  one  of  an  international  character.  Mmia 
V,  Silky  11  Peters^  1. 

17.  In  construmg  the  statutea  of  a  state,  infi- 
nite mischief  would  ensue,  should  the  fedeiri 
courts  observe  a  different  rule  from  that  whieh 
has  been  long  established  in  the  state.  M^Ktth 
V.  JbeUmey^s  jLissHj  5  Cranch|  22;  2  Good.  Rep. 
179. 

18.  In  cases  dependins  on  the  statute  of  a 
state,  and  more  especially  in  thoee  remdiog 
titles  to  land,  the  federal  courta  adopt  tne  con- 
struction of  the  state,  where  that  constnieiioD  is 
settled  and  can  be  ascertained.  PtdJ^s  Lesstt  v. 
Wendal.  9  Cranch,  87 ;  3  Cond.  Bep.  286. 

19.  The  power  of  the  inferior  court  of  a  state 
to  make  an  order  at  one  term  aa  of  another,  is 
of  a  character  so  peculiarly  local,  a  proceeding 
so  necessarily  dependent  on  the  judgment  of  the 
revising  tribunal ;  that  the  judsmeot  o(  the  esnie 
is  considered  authority,  and  the  supreme  eoart 
is  disposed  to  conform  to  it.  The  Bmk  o/lfaw^ 
ton  V.  Dudliy^s  Heirs,  2  Peters.  522. 

20.  The  supreme  court  uniiormly  acts  under 
a  desire  to  conform  its  decisions  to  those  of  the 
state  courts  on  their  local  laws.  Mutwd  Assm- 
ranee  Society  v.  WattSj  1  Wheat.  279;  3  Coed. 
Rep.  570. 

21.  The  supreme  court  holds  in  the  h^est 
respect,  decisions  of  state  courts  upon  local  lavs^ 
forming  rules  of  property.  Skipp  it  at.  v.  MSUrs 
Hiirsy  2  Wheat.  316;  4  Cond.  Rep.  132. 

22.  It  is  an  acknowledged  principle  of  law. 
that  the  title  and  disposition  of  real  jpn^wrty  is 
exclusively  subject  to  the  lawa  of  the  oocwiry 
where  it  ia  situated;  whicli  can  ak»e  piesoiiba 
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the  mode  by  which  a  title  to  it  can  paM  from 
one  peraoti  to  another.  No  title,  therefore,  to 
reat  estate  will  nass  by  law,  unless  the  same  is 
execated,  provea  and  registered  conformably  to 
the  law  of  the  place  where  the  property  is  situ- 
ated. MCormiek  v.  SiOlivantj  10  Wheat.  192 ; 
0  Cond.  Rep.  7t. 

23.  In  construing  local  statutes  respecting  real 
property,  thecoui&pf  the  Union  are  tfoverneil 
Dy  the  decisions  of  thd  state  tribunals.  Thatcher 
etd.  r.Pawdlf  6  Wheat.  119;  5  Cond.  Rep.  28. 

24.  Under  the  thirty-fourth  section  of  the  judi- 
ciary act  of  1789.  the  acts  of  limitations  of  the 
aeveral  stales,  where  no  special  provision  has 
been  made  by  dOiigress,  form  a  rule  of  decision 
in  the  courts  of  the  United  States,  and  the  same 
effect  is  given  to  them  as  is  given  in  the  state 
courts.     IfCluny  v.Sillinum^  3  Peters,  277. 

25.  The  supreme  court  has  uniformly  pro- 
fessed its  disposition,  in  cases  depending  on  the 
laws  of  a  particular  state,  to  adopt  the  construc- 
tion which  has  been  given  by  the  courts  of  the 
state  to  those  laws.  This  course  is  founded  upon 
the  principle  sup{K>se<l  to  be  universally  rec-og- 
nised,  that  the  judicial  department  of  every 
government^  where  such  department  exists,  is 
the  appropriate  organ  for  consiruins  the  legisla- 
tive acts  of  that  government.  EtniendDrf  v. 
Tayfor  et  a/.,  10  Wheat.  152;  6  Cond.  Rep.  47. 

26.  On  this  principle,  the  construction  given 
by  the  supreme  court  of  the  United  States  to  the 
constitution  and  la\Vs  of  the  United  States,  will 
be  received  by  the  states  as  their  true  construc- 
tion.    Ibid. 

27.  The  statute  laws  of  the  states  must  fur- 
nish the  rule  of  decision  to  the  federal  courts,  as 
far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arislhc^  within  the  re- 
gpective  states  j  and  a  fixed  and  received  con- 
struction of  their  respective  statute  laws,  in  their 
own  courts^  makes  a  part  of  such  sMute  law. 
Skelbyetd,  Y, Quy^  11  Wheat.  3i31 3  6Cond.  itep. 
345. 

28.  The  supreme  court  adopts  the  local  law 
of  real  property  as  ascertained  by  the  decisions 
of  the  Slate  courts;  whether  these  decisions  are 
grronnded  on  the  construction  of  the  statutes  of 
the  state,  or  form  a  part  of  the  unwritten  law  of 
the  state,  which  has  become  a  fixed  rule  of  pro- 

Ssrty.    Jackson  v.  Chew,  12  Wheat.  153 ;  6  Cond. 
ep.  489. 

29.  The  true  exposition  of  the  thirty-fodrth 

section  of  the  judiciary  act  of  1789,  eh.  20,  which 

provides  that  *^  the  laws  of  the  several  states, 

except  where  the  constitution,  treaties,  or  laws 

of  the  United  States  shall  otherwise  require  or 

provide,  shall  be  regarded  as  rules  of  decision  in 

trials  at  common  law,  in  the  courts  of  the  United 

States,  where  they  apply,"  is,  that  the  rights  of 

persons  and  rules  ot  property,  as  settled  in  the 

states,  shall  be  guides  to  the  courts  of  the  United 

States,  in  controversies  depending  before  such 

cTcmrtB.    United  Stales  v.  Ironsonj  1  Gallis.  C.  C. 

30.  Soon  after  the  decision  of  a  case  in  the 
^*ircuit  court  for  the  district  of  East  Virginia,  a 

was  decided  in  the  court  of  appeals  of  the 
»,  in  which  the  question  oh  Ine  execution 


law  of  the  state  of  Yii^nia  was  elaborately  ar- 
gued and  d^eliberately  decided.  That  decision 
was,  that  the  ri^ht  to  take  out  an  elegit  is  not 
suspended  by  suing  out  a  writ  of  fieri  facias,  and 
consequently,  that  the  lien  of  the  judgment  con- 
tinues pending  the  proceedings  on  that  writ. 
The  siiipreme  court,  according  to  its  uniform 
course,  adopts  the  construction  of  the  act,  which 
is  made  by  the  highest  court  of  the  state.  United 
Sides  V.  morriion^  4  Peters,  127. 

31.  The  supreme  court  ot  the  stale  of  South 
Carolina  having  decided  that  the  act  of  the  legis- 
lature of  that  state  of  1744,  relative  to  the  com- 
mencerrientj  within  two  years,  of  actions  of  eject- 
ment after  nonsuit,  disbontiriuance,  &c.,  is  a  part 
of  the  liniltatloh  act  of  1812,  and  that  a  suit  com- 
menced within  the  time  prescribed,  arrests  the 
limitation;  and  this,  being  the  decision  of  the 
highest' judicial  tribunal  on  the  construction  of  a 
state  law  relating  to  titles  and  real  property, 
must  be  regarded  by  this  court  as  the  rule  to 
bind  its  judgment.  Henderson  and  Wife  v. 
(7ri/>{ri,  5  Peters,  151. 

32.  The  course  of  prudence  and  duty  in  judi- 
cial proceedings  in  the  United  States  courts, 
when  cases  of  difficult  distribution  as  to  power 
4nd  right  present  themselves,  is  to  yield  rather 
than  encroach.  The  duty  is  reciprocal,  and  will 
no  doubt  be  met  in  the  spirit  of  moderation  and 
comity.  In  the  cohfiicts  of  power  and  opinion, 
inseparable  frorh  our  very  peculiar  relations, 
cases  may  occur  in  which  the  maintenance  of 
principles  and  the  a!dniinistration  of  justice,  ac» 
cording  to  its  innate  and  inseparable  attributes, 
may  require  a  different  course;  and  when  such 
cases  do  occur,  our  courts  must  do  their  duty; 
but  linlll  then,  it  is  administering  justice  in  tne 
spirit  of  the  constitution,  to  conform  as  nearly  as 
possible  to  the  administration  of  justice  in  the 
courts  of  the  several  states.  FuUerton  et  d.  v. 
The  Bank  of  the  United  States,  1  Peters,  614. 

33.  The  supreme  court  have  uniformly  adopted 
the  decisions  of  the  state  tribunals  respectively 
in  the  construction  of  their  statutes.  This  has 
been  done  as  a  matter  of  principle,  in  all  cases 
where  the  decision  of  a  state  court  has  become 
a  rule  of  property.    Green  v.  Ned,  6  Peters,  291 . 

34.  In  a  great  majority  of  the  causes  brought 
before  the  federal  tribunals,  they  are  called  on 
to  enforce  the  laws  of  the  states.  The  rights  of 
parties  are  determined  under  these  laws ;  and  it 
would  be  a  strange  perversion  of  principle  if  the 

i'ndicial  exposition  of  these  laws  by  the  state  tri- 
bunals should  be  disregarded.  Theste  exposi- 
tions constitute  the  law,  and  ^x  the  rules  of  pro- 
perty. Rights  are  acquired  under  this  rule;  and 
it  regulates  all  the  transactions  which  come 
within  its  scope.    Ibid. 

35.  On  all  questions  arising  under  the  consti- 
tution and  laws  of  the  Union,  the  supreme  court 
may  exercise  a  revising  power;  and  its  decisions 
are  final  and  obligatory  on  all  other  judicial  tri- 
bunals, state  as  well  as  federal.  A  state  tribunal 
has  a  right  to  examine  any  such  questions,  and 
to  determine  thereon;  but  its  decisions  must 
confortn  to  that  of  the  supreme  court,  or  the 
corrective  power  may  be  exercised.  But  the 
case  is  very  different  when  th^  qtie^iOfi  arises 
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under  a  local  law.  The  decision  of  this  question 
by  the  highest  tribunal  of  a  state  should  oe  con- 
sidered as  final  by  the  supreme  court ;  not  be- 
cause the  state  tribunal  in  such  a  case  has  any 
power  to  bind  the  supreme  court,  but  because, 
m  the  language  of  tiie  court,  in  the  case  of 
Shelby  et  al.  v.  Guy,  11  Wheat.  361^  "a  fixed 
and  received  construction  by  a  state  m  its  own 
courts  makes  a  part  of  the  statute  law."    Ibid. 

36.  If  the  construction  of  the  highest  judicial 
tribunal  of  a  state  forms  a  part  of  the  statute 
law,  as  much  as  an  enactment  by  the  legisla- 
ture, how  can  the  supreme  court  make  a  distinc- 
tion between  them  ?  There  could  be  no  hesita- 
tion in  so  modifying  the  decisions  as  to  conform 
to  any  lemslative  alteration  in  a  statute;  and 
why  should  not  the  same  rule  apply  where  the 
judicial  branch  of  the  state  government,  in  the 
exercise  6f  its  acknowledged  functions,  should, 
by  construction,  cive  a  dinerent  effect  to  a  sta- 
tute from  what  had  at  first  been  given  to  it  ? 
The  charge  of  inconsistency  might  be  made 
with  more  force  and  propriety  against  the  fede- 
ral tribunals  for  a  disregard  of  this  rule  than  by 
conforming  to  it.  They  profess  to  be  bound  by 
the  local  law,  and  yet  they  reject  the  exposition 
of  that  law  which  forms  a  part  of  it.  ft  is  no 
answer  to  this  objection,  that  a  dlfiferent  exposi- 
tion was  formerly  given  to  an  act  which  was 
H(iopted  by  the  federal  court.  The  inquiry  is, 
what  is  the  settled  law  of  the  state  at  the  time 
the  decision  is  made.  This  constitutes  the  rule 
of  property  within  the  state,  by  which  the  rights 
of  litigant  parties  must  be  determined.    Ibid, 

37.  As  the  federal  tribunals  profess  to  be 
j^overned  by  this  rule^  they  cannot  act  incon- 
sistently by  enforcing  it.  If  they  change  their 
decision,  it  is  because  the  rule  on  which  the  de- 
cision was  founded  has  been  changed.    Ibid, 

38.  The  exposition  of  the  acts  of  the  several 
legislatures  is  the  appropriate  duty  of  the  state 
courts,  and  the  federal  courts  will  always  feel 
icreat  reluctance  in  breaking  the  way  in  expla- 
'iation  of  such  statutes;  and  will  not  do  so,  un- 
!^9s  really  necessary  for  the  decisions  of  cases 
l^efore  them .  Coatesj  ExectUriXj  v.  Muse^s  Adw?r^ 
1  Brockenb.  C.  C.  R.  539. 

39.  The  courts  of  the  United  States  are  not 
concluded  in  a  matter  of  general  equity  jurisdic- 
tion, by  a  decision  of  the  state  court.  Tlagg  v. 
Mann,  2  Sumner's  C.  C.  R.  487. 

40.  The  supreme  ccoirt,  in  accordance  to  a 
steady  course  of  decision  for  many  years,  feels 
it  an  incumbent  duty  carefully  to  examine  and 
ascertain  if  there  be  a  settled  construction  by 
i  lie  state  courts,  of  the  statutes  of  the  respective 
-(latRS,  where  they  are  exclusively  in  force;  and 
t»  abide  by  and  follow  such  construction,  when 
found  to  be  settled.  Bcmk  of  the  United  States 
v.  Daniels,  12  Peters,  32. 

41.  By  the  act  of  the  legislature  of  Georgia, 
of  the  12th  December,  1810,  the  assignment  or 
endorsement  of  a  promissory  note  is  made  suffi- 
cient evidence  thereof,  without  the  necessity  of 
proving  the  handwriting  of  the  assignor.  The 
judiciary  act  of  1789  declares  that  the  laws  of 
*  he  sevezul  states,  except  when  the  constitution, 
) .  caties  and  laws  of  the  United  States  require 


otherwise,  are  to  be  rules  of  decision  in  the 
courts  of  the  United  States,  where  they  apply. 
The  supreme  court  does  not  perceive  any  hm- 
cient  reason  for  construing  the  act  of  congress, 
so  as  to  exclude  from  its  provisioDS  those  sta- 
tutes of  the  several  states  which  prescribe  nilei 
of  evidence  in  civil  cases  in  trials  at  oommoo 
law.    M-NeU  v.  Holbrook,  12  Peters,  84. 

42.  The  object  of  the  law  of  congress  vw  to 
make  the  rules  of  decision  in  the  courts  of  the 
United  States  the  same  with  that  of  the  states: 
taking  care  to  preserve  the  rights  of  the  United 
States,  by  the  exceptions  contained  in  the  judi- 
ciary act.  Justice  to  the  citizens  of  the  United 
States  required  this  to  be  done  ]  und  the  natutal 
import  of  the  words  used  in  the  act  of  congress 
includes  the  laws  in  relation  to  evidence,  as 
well  as  to  property.     Ibid, 

43.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  which  declares,  "  That  the  laws  of 
the  several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  Slates  shall 
otherwise  recognise  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  lav  in 
the  courts  of  the  United  States,  in  cases  where 
they  apply,"  has  uniformly  been  supposed  by 
the  supreme  court  to  be  limited  in  its  applica- 
tion to  state  laws  strictly  local ,  that  is  to  »y, 
to  the  positive  statutes  of  the  state,  and  the  cod- 
struction  thereof  adopted  by  the  local  tribunals, 
and  to  rights  and  titles  to  things  having  a  per- 
manent locality,  such  as  the  rights  and  titles  to 
real  estates^  and  other  matters  immovable  aod 
intraterritorial  in  their  nature  and  chatacter. 
The  section  does  not  extend  to  contracls  or  other 
instruments  of  a  commercial  nature;  the  trw 
interpretation  and  effect  whereof  are  to  be 
sought,  not  in  the  decisions  of  the  local  tribu- 
nals, but  in  the  ^^eneral  principles  and  dottnnes 
of  commercial  jurisprudence.  Swift  t.  T^ 
16  Peters,  1. 

44.  As  far  as  the  decisions  of  the  state  conrts 
of  Mississippi  settle  rules  of  property,  ihey  w 
be  properly  respected  by  the  supreme  ooort 
But  when  the  effect  of  a  state  decision  is  ooir 
to  regulate  the  practice  of  courts,  and  to  deter- 
mine what  shall  be  a  judgment,  the  snprene 
court  cannot  consider  themselves  bound  bysocii 
decision,  upon  the  ground  that  the  laws  upw 
which  they  are  made  are  local  in  their  character. 
Amis  V.  Smith,  16  Peters,  303. 

45.  The  decision  of  the  state  court  upon  tM 
letters  patent  by  which  the  province  was  origjo- 
ally  granted  by  the  king  of  Great  Britain,  under 
which  the  proprietors  of  New  Jersev  held  iw 
province,  is  unquestionably  entitled  to  gi«J 
weight.  If  the  words  of  the  letters  patent  dm 
been  more  doubtful.  Query,  if  the  decision  of  j 
state  court  on  their  construction,  made  wita 
great  deliberation  and  research,  ought  to  be  ifr 
garded  as  conclusive  ?  Martin  et  al.  v.  Waddal, 
16  Peters,  368.  . 

46.  Query,  Whether,  on  a  question  which  dfr 
pends  not  upon  the  meaning  of  instrumectJ 
formed  by  tne  people  of  a  state  or  by  th«r 
authority,  but  by  the  letters  patent  gnuited  by 
the  British  crown,  under  which  certain  rigW 
are  claimed  by  the  state^  on  one  band,  and  by 
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private  individuals,  on  the  other,  if  the  snpreroe 
coart  of  the  state  of  New  Jersey  had  been  of 
opinion  that  upon  the  face  of  the  charter  the 
question  was  clearly  in  favour  of  the  state,  and 
tDat  the  proprietors  holding  uoder  the  letters 
patent  had  been  deprived  of  their  just  rights  b^ 
the  erroneous  judgment  of  the  state  court,  it 
could  be  maintained  that  the  decision  of  the 
court  of  the  state  on  the  construction  of  the 
ietters  patent  bound  the  supreme  court  of  the 
United  Stalest     Hfid. 


DECLARATION. 

1.  fn  a  declaration  upon  an  agreement,  by 
way  of  lease,  by  which  the  lessor  stipulated  to 
let  a  iarm,  from  the  first  of  January,  1820,  to 
remove  the  former  tenant  ]  and  that  the  lessor 
should  have  the  tenancy  and  occupation  of  the 
farm  from  that  day,  free  from  all  hindrance;  the 
assignment  of  breaches  was,  that,  although  spe- 
cially requested  on  the  said  first  of  January,  the 
defendant  refused,  and  neglected  to  turn  out  the 
former  tenant,  who  then  was,  or  had  been,  in 
the  possession  and  occupancy  of  the  land,  and 
to  deliver  possession  thereof  to  the  plaintiflf;  this 
assignment  is  suflicient.  Carrcll  v.  Peake^  1  Pe- 
ters, 23. 

2.  It  is  sufficient  that  the  averment  should 
state  the  plaintiff's  readiness  and  offer,  and  his 
request^  on  the  first  day  of  January,  generally, 
and  not  at  the  last  convenient  hour  of  that  day ; 
and  if  an  averment  of  a  personal  demand  is 
made,  it  need  not  have  oeen  on  the  land. 
Ibid,  24. 

3.  Declarations  containing  general  averments, 
or  react inese  and  request,  have  been  held  suffi- 
cient, especially  after  verdict;  unless  in  very 
peculiar  cases.    Ibid. 

A.  Where  it  was  omitted  to  allege  in  the  de- 
claration on  a  promissory  note,  a  demand  of 
jiayment  on  the  person  of  the  maker,  but  it 
averred  a  demand  at  the  bank,  ''where  the  note 
was  negotiable,"  such  averment  in  the  declara- 
tion could  not  be  true,  unless  there  was  an 
agreement  between  the  parties,  that  the  de- 
mand should  be  made  there ;  ana  the  averment 
must  have  been  proved  at  the  trial,  or  the  plain- 
tiff could  not  have  obtained  a  verdict  and  judg- 
ment; and,  after  a  verdict,  the  judgment  will 
be  BustainM.  BrtnVs  EzWs  v.  The  Bank  of  the 
Metropolisj  1  Peters,  93. 

5.  After  the  filing  of  a  new  count  to  a  decla- 
ration, the  defendant,  who  to  the  former  counts 
has  pleaded  the  general  issue,  or  any  particular 
plea,  may  withdraw  the  same,  and  plead  anew, 
either  the  general  issue,  or  any  further  or  other 
pleaj«,  whicn  his  case  mav  require ;  but  he  may, 
if  he  pleases,  abide  by  hfs  plea  already  pleaded, 
and  waive  his  right  of  pleiuiing  de  novo.  The 
failure  to  plead,  and  going  to  trial  without  objec- 
tion, are  neld  to  be  a  waiver  of  his  right  to 
plead,  and  an  election  to  abide  by  his  plea ;  and 
if  it  in  terms  purports  to  go  to  the  whole  action,  it 
is  deemed  sufficient  to  cover  the  whole  declara- 
tion, and  puts  the  plaintiff  to  the  proof  of  his 
case  on  the  new,  as  well  as  on  the  old  counts. 
45* 


Wright  et  aZ.  v.  The  Lestee  of  Hollingsworthj  1 
Peters,  169. 

6.  The  declaration  in  an  action  against  one 
partner  only,  never  gives  notice  of  the  claim 
bein^  on  a  partnership  transaction.  The  pro- 
ceeding is  always  as  if  the  party  sued  was  the 
sole  contracting  party;  and  if  the  declaration 
were  to  show  a  partnership  contract,  the  judg- 
ment against  the  single  partner  could  not  be  suk- 
tained.     Barry  r.FoyleSj  1  Peters,  317. 

7.  It  has  become  a  settled  practice  in  declar- 
ing in  an  action  upon  a  judgment,  not,  as  for- 
merly, to  set  out  in  the  declaration  the  whole  of 
the  proceedings  in  the  original  suit;  but  only  to 
allege  generally  that  the  plaintiff,  by  the  consi- 
deration and  judgment  of  that  court,  recovered 
the  sum  mentioned  therein,  the  original  cause 
of  action  having  passed  in  rem  judicatam.  Bid- 
die  V.  WilkinSf  1  Peters,  692. 

8.  The  declaration  purported  to  count  upon 
sixty-eight  bills  of  the  Bank  of  the  Common- 
wealth of  Kentucky ;  and  it  appeared  that  one 
of  the  bills  had  been  omitted  to  oe  described,  so 
that  the  declaration  made  out  a  less  sum  than 
the  writ  claimed,  or  the  judgment  gave.  The 
defendants  in  error,  plaintiffs  below,  moved  for 
leave  to  cure  the  defect  by  entering  a  remittitur 
of  the  amount  of  the  bill  so  omitted,  and  dam- 
ages pro  tanto.  This  court  thinks  itself  author- 
ized to  make  a  precedent  in  furtherance  of  jus- 
tice, whereby  a  more  convenient  practice  may 
be  introduced,  and  to  allow  the  party  to  enter 
his  remittitur;  but  on  payment  of  the  costs 
of  the  writ,  if  error  is  prosecuted  no  further 
after  such  amendments  made.  Bank  of  the  Com' 
monwealth  of  Kentucky  v.  Wister  et  a/.,  2  Peters, 
318. 

9.  The  declaration  contained  two  counts.  The 
first,  setting  out  the  cause  of  action,  stated,  "  for 
that  whereas  the  said  defendants  and  copartners, 
trading  under  the  firm  of  Josiah  Turner  &  Com- 
pany, m  the  lifetime  of  said  William,  on  the  1st 
day  of  March,  1821^  were  indebted  to  the  plain- 
tins,  and  being  so  indebted,"  &c.  The  second 
count  was  upon  an  insimul  computassent,  and 
began,  <'and  also  whereas  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
accounted  with  the  said  plaintiffs  of  and  concern- 
ing divers  other  sums  of  money  due  and  owins 
from  the  said  defendants,''  &c.  The  defend- 
ants, to  maintain  the  issue  on  their  parts,  gave 
in  evidence  to  the  jury,  that  William  Turner,  the 
person  mentioned  in  tne  declaration,  died  on  the 
6th  of  January,  1819;  that  he  was  formerly  a 
partner  with  Josiah  and  Philip  Turner,  the  de- 
fendants, under  the  firm  of  Josiah  Turner  & 
Company ;  but  that  the  partnership  was  dis- 
solved in  October,  1817,  and  that  the  defendants 
formed  a  copartnership  in  1820.  The  defend- 
ants prayed  the  court  to  instruct  the  jury  that 
there  is  a  variance  between  the  contract  declared 
on,  and  the  contract  given  in  evidence :  William 
Turner  being  dead.  By  the  court : — ^The  only 
allegation  in  the  second  count  in  the  declaration, 
from  which  it  is  argued  that  the  contract  de- 
clared  upon  was  one  including  William  Turner, 
with  Joseph  and  Philip,  is,  "that  the  said  de- 
fendants accounted  with  the  plaintiffs."    But 
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this  does  not  warrant  the  conolusion  drawn  from 
it.  The  defendants  were  Josiah  and  Philip  Tur- 
ner ;  William  Turner  was  not  a  defendant ;  and 
the  terms,  "  the  said  defendants,"  could  not  in- 
clude him.  There  was  no  variance  between  the 
contract  declared  upon  in  the  second  count,  and 
the  contract  proved  upon  the  trial,  with  respect 
to  the  parties  thereto.  SchimmelpennickY,  TVmer, 
6  Peters,  1. 

10.  Action  of  debt  brought  by  the  Bank  of  the 
United  States  upon  a  promissory  note  made  in 
the  state  of  Kentucky,  dated  the  26th  of  June, 
1822,  whereby,  sixty  days  after  date,  Campbell, 
Yaught  &  Co.,  as  nrincipalsy  and  David  Camp- 
bell, Steeles,  and  Donnally  the  defendant,  as 
sureties,  promised  to  pay,  jointly  and  severally, 
to  the  order  of  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  twelve 
thousand  eight  hundred  and  seventy-seven  dol- 
lars, negotiable  and  payable  at  the  oflioe  of  dis- 
count and  deposit  of  the  said  bank  at  Louisville, 
Kentucky,  value  received,  with  interest  thereon, 
at  the  mte  of  six  per  centum  per  annum  there- 
after, if  not  paid  at  maturity.  The  declaration 
contained  five  counts.  The  fourth  count  stated 
that  the  principal  and  sureties  '^  made  their  other 
note  in  writing,"  &c.,  and  thereby  promised,  &c. 
(following  the  language  pf  the  note),  and  then 
proceeded  to  aver  "  tfaii  the  said  note  in  writing, 
so  as  aforesaid  made,  at,  &c.,  was  and  is  a  writ- 
ing without  seal,  stipulating  for  the  payment  of 
money ;  and  that  the  same,  by  the  law  of  Ken- 
tucky, entitled  an  act,  &c.  (reciting  the  title,  and 
annexing  the  enacting  clause),  is  placed  upon 
the  same  footing  with  sealed  writings  containing 
the  same  stipulations,  receiving  the  same  consi- 
deration in  all  courts  of  justice,  and,  to  all  in- 
tents and  purposes,  having  the  same  forojs  and 
effect  as  a  writing  under  seal ;"  and  then  con- 
cluded with  the  usual  assignment  of  the  breach, 
by  non-payment  of  the  note.  The  fifth  count 
differed  from  the  fourth,  principally,  in  alleging 
'^  that  the  principals  and  sureties,  by  their  cer- 
tain writing  obligatory,  dulv  executed  by  them 
without  a  seal,  bearing  date,  &c.,  and  here 
shown  to  the  court,  did  promise,"  &c. ;  and  con- 
tained a  like  averment  with  the  fourth,  of  the 
force  and  effect  of  such  an  instrument  by  the 
laws  of  Kentucky.  The  defendant  demurred 
generally  to  the  fourth  and  fifth  counts;  and  the 
district  court  sustained  the  demurrers.  By  the 
court: — The  fourth  and  fifth  counts  are,  upon 
fteneral  demurrer,  good;  and  the  judgment  of 
the  court  below,  as  to  them,  was  erroneous. 
They  set  out  a  good  and  sufficient  cause  of  ac- 
tion, in  due  form  of  law ;  and  the  averment  that 
the  contract  was  made  in  Kentucky,  and  that, 
by  the  laws  of  that  state,  it  has  the  force  and 
effect  of  a  sealed  instrument,  does  not  vitiate 
the  ffeneral  structure  of  those  counts^  founding 
a  right  of  action  on  the  note  set  fortii  thereon. 
At  most,  they  are  surplusajgie;  and  if  they  do 
not  add  to,  they  do  not  impair,  the  legal  liability 
of  the  defendant,  as  asserted  in  the  other  parts 
of  those  counts.  Bank  of  thi  United  States  v. 
Dannallyf  8  Peters,  361. 

11.  Amendments  to  the  declarations  io  eject- 
ment, by  adding  a  count  stating  a  duress,  under 


a  new  title,  are  not  allowed.   Gde  v.  BfiKock^  4 
Wash.  C.  C.  R.  199. 

12.  In  a  count  on  the  60th  flection  of  the  rere* 
nue  act  of  the  3d  March,  1799,  ch.  12S,  it  iinot 
necessary  to  state  the  time  or  place  of  im^iti- 
tion,  nor  the  vessel  in  vl^ch  it  was  maje;  bat 
it  is  sufficient  to  state  that  they  are  unknovn  \» 
the  district  attorney.  Locke  v.  The  Vmttd  Stdio, 
7  Cranch,  339 ;  2  jCond.  Rep.  521. 

13.  The  plaintifif  cannot  give  in  evidence  that 
the  variance  was  the  effect  of  mistake  or  inad- 
vertence of  the  attorney ;  and  that  the  note  pro* 
duced  was  that  intended  to  be  described  in  the 
declaration.  Sheeny  v*  MandevUlef  7  Cnoch,  208; 
2  Cond.  Rep.  476. 

14.  In  all  actions  on  special  agieenepts  or 
written  contrajcls,  tfae  pontraci  given  in  evideiw 
must  correspond  yrith  that  stated  io  the  decian* 
tion .  It  is  not  necessary  to  recite  tl^e  iostnineDt 
in  hsMJ  verba ;  but,  jjT  it  be  recited,  the  ncm 
must  be  strictly  accnrale.  If  the  iniarameol  be 
declared  on  accor4ing  to  its  legal  effect,  that 
effect  must  be  truly  Mated.  If  there  be  a  Mw 
in  the  one  respect  or  the  other,  aa  exception  m 
the  variance  may  be  taken,  and  the  Pjjj'**"" 
not  give  the  instrument  in  evidence.   iM. 

15.  Where  the  declaration  sets  forth  tbatacml 
action  was  brought,  in  which  the  writ  wMreiBra- 
able  the  first  Monday  in  December,  1809,a»dtte 
record  produced  is  one  in  irhich  the  writ  wai  re- 
turnable the  first  Monday  in  March,  1809,  w 
variance  is  fatal,  and  the  evidence  isnoladuuir 
sible.    Muns  v.  DupaiU,  3  Wash.  C.  C.  R.  31. 

16.  A  declaiatioa  in  debt  for  £860  12|.  1^ 
founded  on  a  decree  in  chancery  for  ttai  sua 
"  with  interest  from  a  certain  day  to  the  dav« 
rendering  the  decree,"  is  fatally  defective,  ff^ 
trtcifev.S«ars'«-4rffiiVs,lCranch,259;lCwd.B«fp. 

17.  The  words  of  a  contiact,  plated  »** 
daration,  must  have  the  same  legal  con^twW" 
as  they  would  have  in  the  cpntiaot  iiieu.  •J''?' 
ever,  therefore,  the  contract  stated  in  the  d«^ 
ration  contains  a  clause  which  the  coort  woom 
have  rejected  as  nonsensical  or  wP"ff*"|»v 
the  inaccuracy  of  which  would  have  been  recu- 
fied,  such  mistake  is  not  fiatal.    1^-      ,    . 

18.  Where,  in  consequence  of  the  ainendnw* 
in  a  declamlion,  by  the  addition  of  *  f '.Q; 
without  any  objection  on  the  part  of  thedelwj 
ant,  a  variance  is  created  between  the  '^f'^Jr 
declaration,  it  must  be  deemed  to  he  w»^JJ 
the  defendant,  and  cannot  afterwards  be  ww*w 
on.  Chirac  et  d,  v.  JRetntrfw,  11  Wheat.  280; * 
Cond.  Rep,  310.  . 

19.  Where  the  declatation  averted  »  **JJ^ 
ity  to  draw,  but  not  in  writing,  for  one  hmijwj 
thousand  francs,  the  proof  ^"asaleitw  «««*' 
izing  blank  francs  to  be  drawn  for.  f^lfi 
this  was  no  variance.  Hdbaud  et  d»  ▼•  ^^^^J^ 
Paine's  C.  C.  R.  580.  ^^ 

20.  Where  the  declaiatioo  sets  oat  an  Mse- 
lute 

pron^ise 
ginai  deUw.  ^.w  uw>,  »mw  «...«..^ 

V.  Duvd,  4  Wash.  C.  C.  R.  181.  „  .  ^ 

21.  Where  the  declaralionataled  that  B.Bt^ 

was  attached  to  answer,  and  proceeded  to  aW 
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the  drawing  of  a  bill  of  ezdiange  by  EUaha 
Brown,  a  bill  signed  by  £lijah  Biown  cannot  be 
given  in  evidence.  Craig  r.  Brewn^  Petera'  C. 
C.  R.  139. 

22.  Where  tbe  deo]aralioB  alleged  an  uadeN 
taking  in  conaideratioo  of  a  contract  entered  in* 
lo  by  plaintiff  to  baild  a  tkip,  and  the  evidence 
vas  (M  a  oontfaet  to  finish  a  ship  partly  buik, 
the  variance  ie  falaL  Smdk  v.  Barker^  3  Day, 
312. 

23.  In  an  aotioB  on  a  bill  of  exchange  pro- 
tested ibr  nonpavmeot,  it  ia  sot  necessary  to  aver 
that  the  bill  had  been  protested  for  nonaccept- 
anoe.  Brawn^  Plmniiffin  ErroTf  v.  Barryy  3  Dait. 
365;  1  Good.  Rep.  H6. 

24.  A  d<>claration  for  labour  done  or  services 
performed,  generally,  without  specifying  then 
in  particular,  is  good.  Edwards  v.  NicioU,  3  Day, 
16. 

25.  In  an  aetion  of  debt  on  a  protested  bill  of 
ivzchange,  under  the  laws  of  Viigioia,  for  a  iqie- 
cified  sura  with  damages,  interest  and  charges 
of  protest,  the  declaration  must  slate  the  amount 
of  the  charges  of  protest.  WiUon  v.  JLcimox,  1 
Cninch,  194;  1  Good.  Rep.  291. 

26.  This  would  be  a  mere  technica)  obiection ; 
but  in  an  action  of  debt  it  is  essential  that  the 
declaration  should  state  the  demand  with  oer* 
tainty.    Und,  211. 

27.  In  a  declaration,  the  averment  that  a  pro-' 
midsory  note  was  for  value  received,  ia  an  im* 
material  verdict  and  need  not  be  proved.  Wil" 
son  V.  Codnuai't  ExWsj  3  Cmnch,  193 ;  1  Cond. 
Rep.  493. 

28.  Where  a  declamtion  contains  an  averment 
of  a  fact,  dehors  the  written  contract,  which 
fact  is,  in  itself,  immaterial,  the  party,  making 
such  averment,  is  not  bound  to  prove  it.    Ibid. 

29.  In  an  action  of  debt  against  the  endorser 
of  a  bill  of  exchange,  under  the  statute  of  Vir- 
grifl ia,  it  is  necessary  tiie  declaration  should  aver 
notice  of  the  protest  for  nonpayment,  Slacum 
T.  Pomeryj  6  Cianch,  221;  2G>nd.  Rep.  351. 

30.  The  plaintiff  declared  upon  a  bond  dated 
3d  October,  1799,  and  upon  oyer  the  bond  ap- 
peared to  be  dated  the  3d  January,  1799.  The 
variance  was  held  to  be  fatal.  Cook  v.  Grakam^s 
AdmWSf  3  Cranch,  229 ;  1  Cond.  Rep.  608. 

31.  A  plaintiff  may,  before  verdict,  discon- 
tinue a  count  in  his  declaration,  and  waive  the  is- 
sues joined  thereon.  Hugjus  v.  Moori^  7  Cranch, 
176 ;  2  Cond.  Rep.  466. 

32.  The  words  of  a  contract  stated  in  the  de- 
claration roust  have  the  same  legal  construction 
as  they  would  have  in  the  contract  itself;  wher- 
ever the  contract  stated  in  the  declaration  con- 
tains a  clause  which  the  court  would  have  re- 
jected as  repugnant,  or  the  inaccuracy  of  which 
ixrould  have  been  rectified^  such  mistake  is  not 
fatal.    Ibid, 

33.  If  the  declaration  be  upon  a  joint  note, 
a.nd  the  defendant  plead  that  toe  note  is  the  se- 
parate note  of  one  of  the  defendants^  and  was 
given  to  and  accepted  by  the  plaintiff  in  full 
oatisfaction  of  the  debt,  this  plea  is  bad  on  spe- 
cial demurrer,  because  it  amounts  to  a  general 
issue.  Van  Ness  v.  Forrest^  8  Cranch,  30 ;  3  Cond. 
Rep.  14. 


84.  Variances  between  the  writ  and  the  ds- 
claratiou  are  matters  pleadable  in  abatement 
only,  and  cannot  be  taken  advantage  of  on  gene- 
ral demurrer  to  the  declaration.  Duval  v.  Cnitg 
a  a{.,  2  Wheat.  45 ;  4  Cond.  Rep.  25. 

35.  Where  the  parties  to  a  deed  covenanted  se- 
verally against  theirown  acts  and  encumbrances, 
and  also  to  warrant  and  defend  against  their  own 
acts  and  those  of  all  other  persons,  with  an  in- 
demnity in  land  of  an  equivalent  value,  in  case 
of  eviction;  these  covenants  are  ii)dependent| 
and  it  is  unnecessary  to  allege  in  the  declaration 
any  eviction,  or  any  demand  and  refusal  to  in- 
demnify with  other  lands:  but  it  is  sufficient  to 
allege  a  prior  encumbrance  by  the  acts  of  the 
grantors^  &c.,  and  the  action  may  be  sustained 
on  the  nret  covenant  for  the  recovery  of  pecu- 
niary damages.    Bnd. 

36.  A  declaration  averring  that  J.  C.^  by  his 
agent  A.  C,  made  his  promissory  note  is  eood. 
Childressj  Ex^r^  Ice,  ▼.  Emory  et  al,  ExWs^  f  e.,  8 
Wheat.  642;  5  Cond.  Rep.  547. 

37.  It  is  not  necessary  in  a  declaration  at  the 
suit  of  the  executor  of  a  surviving  partner  to  set 
forth  the  names  of  the  firm  by  which  the  note 
was  made.    Ihid, 

38.  An  omission  in  the  decbration  on  a  pro- 
missory note  of  the  place  where  it  is  payable  is 
fatal.  So  also  is  the  omission  of  the  words  '^or 
order,"  being  part  of  the  note.  Sthree  ft  id,  v. 
Dorr,  9  Wheat.  558 ;  5  Cond.  Rep.  667. 

39.  The  English  practice  of  requiring  a  spe- 
cial count  in  the  declaration  upon  a  lost  note,  in 
order  to  let  in  secondary  evidence  of  its  con- 
tents, has  not  been  adopted  in  the  United  States. 
Renner  v.  Bank  of  Columbia,  9  Wheat.  581. 

40.  A  defective  declaration  may  be  aided  by 
the  plea,  and  a  defective  plea  by  the  replication. 
United  States  v.Morris^  10  Wheat.  246;  6  Cond. 
Rep.  90. 

41.  In  an  action  on  a  covenant  of  warranty,  it 
is  necessary  for  the  plaintiff  to  allege  in  his  de- 
claration, substantially,  an  eviction  by  title  para- 
mount. Day  et  d,  v.  Ckism,  10  Wheat.  449 ;  6 
Cond.  Rep.  181. 

42.  An  averment  that  '^  the  said  0.  bad  not  a 
good  and  sufficient  title  to  the  said  tract  of  land| 
and  by  reason  thereof  the  said  plaintiffs  were 
ousted  and  dispossessed  of  the  said  premises  by 
due  oonrse  of  law,"  is  sufficient.    Ibid, 

43.  Where  the  plaintiffs,  in  an  action  of  cove- 
nant declared  both  as  heira  and  devisees,  with- 
out showing  in  particular  how  they  were  heirs, 
and  without  setting  out  the  will ;  held  not  to  be 
a  fatal  defect  on  general  demurrer.    Ibid. 

44.  Such  a  defect  mav  be  amended  by  the 
thirty-second  section  of  the  judiciary  act  of  Sep- 
tember 24,  1789,  oh.  20.    Jbid. 

45.  It  is  a  genera]  rule  in  pleading,  that  when 
any  fact  is  necessary  to  be  proved  on  the  trial, 
in  order  to  sustain  the  plaintiff's  right  of  reco- 
very, the  declaration  must  contain  an  averment, 
substantially^  of  such  fact,  in  order  to  let  in  the 
proof;  but  it  need  not  contain  any  averment 
which  it  is  not  necessary  to  prove.  Bank  of  tka 
United  States  v.SmtfA,  11  Wheat.  171 ;  6  Cond. 
Rep.  257. 

46.  Where  the  ooont  sets  forth  a  demand  for 
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three  thousand  six  hundred  dollars,  and  the  jury 
find  a  verdict  for  four  thousand  six  hundred  and 
forty-one  dollars,  it  is  not  erroneous,  if  the  de- 
claration has  covered  the  larger  sum  in  the  ad 
damnum.  Mills  v.  The  Bank  of  the  United  States, 
11  Wheat.  431 ;  6  Cond.  Hep.  373. 

47.  In  debt  for  a  penalty  on  a  statute,  the  de- 
claration must  conclude  against  the  form  of  the 
statute,  or  it  will  be  bad  on  error.  Cross  v.  The 
United  States^  1  Gallis.  C.  C.  R.  26. 

48.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embargo  act  of  January  9th, 
1808,  ch.  112,  it  is  not  necessary  to  allege  the 
particular  articles  which  composed  the  cargo, 
nor  that  the  owner  was  knowingly  concerned  in 
the  illegal  voyage.    Ibid, 

49.  In  debt  for  a  penalty,  an  averment  "where- 
by and  by  force  of  the  laws  and  statutes  of  the 
United  States,  an  action  hath  accrued,^'  is  not  a 
sufficient  averment  that  the  act  done  was  against 
the  form  of  the  statute.    Ibid, 

50.  Mere  surplusage  does  not  vitiate,  and  an 
immaterid  averment  may  be  rejected;  but  where 
an  averment  is  of  substance,  and  is  more  specific 
than  is  necessary,  and  cannot  be  rejectee!  with- 
out a  fatal  defect,  it  must  be  proved  as  laid, 
r^  Friendship,  1  Gallis.  C.  C.  R.  45. 

51.  If  a  declaration  on  a  penal  statute  does 
not  conclude  against  the  form  of  the  statute,  it 
is  a  fatal  omission  on  error ;  alleging  whereby, 
and  by  force  of  such  act,  is  insufficient.  Sears 
V.  The  United  States,  1  Gallis.  C.  C.  R.  267. 

52.  It  is  not  necessary  to  refer  to  the  statute 
giving  the  remedy,  as  well  as  to  that  creating 
the  offence  and  giving  the  penalty.  Nor  is  it 
necessary,  in  such  a  declaration,  to  aver  the 
uses  to  which  the  forfeiture  is  to  be  applied. 
Ibid. 

53.  A  conclusion  of  a  declaration  in  debt  for 
a  penalty  under  a  statute,  "  against  the  law  in 
such  case  made  and  provided,"  is  not  a  conclu- 
sion against  the  form  of  a  statute,  and  is  bad  on 
error.  Smith  v.  The  United  Slates,  1  Gallis.  C. 
C.  R.  261. 

54.  If  two  penal  offences  are  described  in  one 
count,  and  one  penal tv  only  soujt^ht,  the  declara- 
tion will  be  supported  after  verdict.    Ibid. 

55.  In  debt  for  the  double  value,  under  the 
third  section  of  the  embarso  act  of  January  9th, 
1808,  ch.  112,  it  need  not  be  averred  in  the  de- 
claration that  the  vessel  and  cargo  had  not  been, 
and  could  not  be  seized  for  the  offence.    Ibid, 

56.  If  a  declaration  for  a  statute  penalty  con- 
clude against  the  form  of  the  statutes,  when  the 
suit  is  founded  on  a  single  statute,  it  is  good  on 
error.  Kentrick  v.  The  United  States.  1  Gallis.  C. 
C.  R.  268. 

57.  If  the  immaterial  matter  constitute  a  part 
of  a  material  averment,  so  that  the  whole  cannot 
be  struck  out  without  destroying  the  right  of  ac- 
tion or  defence  of  the  party,  there  the  immate- 
rial  matter  cannot  be  rejected  as  surplusage,  but 
may  be  traversed  in  pleading,  and  must  be 
proved  as  laid,  though  the  averment  be  more 
particular  than  it  need  have  been.  The  true 
rule  is,  that  whenever  the  whole  allegation  can 
be  struck  out  without  affecting  the  legal  right 
set  up  by  the  party,  it  is  impertinent  and  may 


be  rejected  as  surplusage.  United  States  v.  Surn- 
ham,  1  Mason's  C.  C.  R.  57. 

58.  A  videlicit  is  sometimes  used  to  explain 
what  goes  before  it,  and  if  the  explanation  be 
consistent  with  the  preceding  matter,  it  is  tra- 
versable ;  so  it  is  sometimes  used  to  restrain  the 
generality  of  the  former  words  where  they  are 
not  express  and  special ;  and  then  it  is  travers- 
able. And  whenever  a  videlicit  contains  matter 
which  is  material  and  necessary  to  be  alleged, 
it  is  considered  as  a  direct  and  positive  aver- 
ment, and  as  such  traversable  as  if  no  videlicit 
had  been  inserted.    Md, 

59.  In  action  of  debt  upon  a  recognisance,  if 
the  declaration,  in  setting  forth  the  recoenisanoe, 
states  it  to  be  to  appear  and  answer  a  chaige  for 
beating  one ;  and  the  recognisance  was  in  fact 
to  appear  and  answer  for  Mating  one,  of  which 
he  died,  the  variance  is  fatal.  DiUtnduan  v. 
The  United  StaUs,  2  Wash.  C.  C.  R.  422. 

60.  A  declaration  upon  the  sixty-sixth  section 
of  the  collection  act  or  March  2d,  1799,  ch.  128, 
alleging  that  the  goods  entered  were  not  in- 
voiced according  to  the  actual  cost  thereof  at  the 
place  of  exportation,  with  design,  &c.,  is  bad  on 
error :  the  offence  created  by  tlie  section  consists 
in  the  makin§[  an  entry  on  an  invoice  below  the 
actual  cost  of  the  goods,  with  the  design,  &&, 
and  it  is  immaterial  how  fraudulent  the  invoice 
may  be,  if  the  entry  be  made  according  to  the 
actual  cost.  Godwin  v.  The  United  SttUes,  3 
Wash.  C.  C.  R.  493. 

61.  If  a  declaration  contain  inconsistent  ooonts, 
one  charging  the  defendant  singly,  and  the  other 
charging  a  partnership  transaction,  the  defen- 
dant cannot  plead  in  abatement  to  a  part,  but 
must  demur  to  the  whole  declaration.  Jordm 
V.  Wilkins,  2  Wash.  C.  C.  R.  483. 

62.  In  an  action  upon  a  promise  to  pay  in  con- 
sideration of  forbearance,  it  is  not  necessary  in 
the  declaration  to  aver  that  the  plaintiff  accepted 
the  promise :  it  is  sufficient  to  set  out  the  pn>- 
mise,  the  condition,  and  the  forbearance.  Lobs- 
dale  V.  Brovm,  3  Wash.  C.  C.  R.  404. 

63.  It  is  not  a  fatal  defect  in  a  declaration  for 
an  invasion  of  a  natent-riebt,  that  it  does  not 
aver  the  act  complained  of  to  be  "against  the 
form  of  the  statute ;"  it  is  merely  formal  i^ 
cured  by  verdict.  Tryon  v.  White,  Peters'  C.C 
R.96. 

64.  If  the  declaration  professes  to  set  forth 
the  specification  in  a  patent  as  part  of  the  gnat, 
the  Slightest  variance  is  fatal :  it  is  sufficient  to 
state  in  the  declaration  the  substance  of  the 
grant.    Ibid, 

65.  The  declaration  on  an  embargo  bond  de- 
manded twenty  thousand  dollars,  and  recited  the 
statute  which  authorizes  the  United  States  to 
demand  a  sum  not  exceeding  twenty  tboosaoi 
dollars,  and  not  less  than  one  thousand  doUars, 
which  it  averred  the  defendant  owed  and  de- 
tained. The  jury  found  a  verdict  for  four  thoo- 
sand  doUare :  on  a  motion  to  arrest  the  jodlgmeat 
the  declaration  was  held  good.  United  S/oics  v. 
Colt,  Peters'  C.  C.  R.  145. 

66.  A  declaration  in  debt,  claiming  no  precise 
sum  to  be  due,  is  without  precedent ;  but  the  de- 
mand of  one  sum  in  the  dedamtion  does  not 
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prevent  the  recorery  of  a  smaller  som,  the 
arooimt  claimed  being  diminished  by  extrinsic 
circumstances.    Ibid. 

67.  The  declaration  ought  always  to  show  a 
title  in  the  plaintiff,  and  that  with  sufficient  cer- 
tainty ;  and  to  set  forth  all  the  matters  which 
are  the  essence  of  the  action ;  without  them  the 
plaintiff  fails  to  show  a  right  in  point  of  law  to 
ask  for  a  Terdict.  Bas  it  d.  v.  SUele^  3  Wash. 
C.  C.  R.  381.  Gray  et  d.  t.  James  et  d.j  Peters' 
C.  C.  R.  476. 

68.  It  is  in  general  sufficient  to  set  forth  the 
grant  of  a  patent  in  substance.  Tryon  ▼.  White, 
Peters'  C.  C.  R.  96. 

69.  Where  the  plaintiff's  title  depends  on  the 
performance  of  certain  acts,  he  must  always 
affimi  the  performance  of  those  acts.  Gray  et 
d.  ▼.  James,  Peters'  C.  C.  R.  476. 

70.  Where  the  declaration  described  the  plain- 
tiff's improvement,  in  the  wortls  of  the  oaten t, 
it  is  not  necessary  that  the  description  of  tne  ma- 
chine, as  stated  m  the  specification  annexed  to 
the  patent,  should  be  set  forth.  If  required  by 
defendant,  oyer  must  be  asked  of  iti    Ibid* 

71.  An  averment  in  the  declaration  that  A  B, 
by  C  D,  made  a  certain  bill,  is  sufficient.  8ker* 
man  t.  Comstock,  2  M'Lean's  C.  C.  R.  39. 

72.  A  declaration  is  defective  if  it  does  not 
aver  notice,  when  founded  on  a  check,  &c.    Ibid. 

73.  As  a  notice  is  necessary  to  give  a  right  of 
action  against  the  guarantor,  the  declairation 
must  aver  that  it  was  given.    Ibid. 

74.  An  averment  that  notice  was  given  to  the 
ffuarantor  more  than  seven  months  after  the  note 
became  due,  is  insufficient.    Ibid, 

75.  Where  there  is  an  excuse  for  not  giving 
notice,  it  should  be  stated  in  the  declaration. 
Ibid. 

76.  Where  a  note  was  given  by  Abbott  & 
Layton,  it  is  unnecessary  in  the  declaration  to 
aver  a  partnership.  Davis  v.  Abbott,  2  McLean's 
C.  C.  R.  29. 

77.  The  instrument  shows  a  joint  liability. 
Ildd. 

78.  A  declaration  must  contain  a  statement 
of  facts,  which,  in  law,  gives  the  plaintiff  a  right 
to  recover.  Stanley  vJtVkipple,  2  MXean's  C. 
C.  R.  35. 

79.  This  is  the  question  to  be  answered  on  a 
demurrer.    Ibid. 

80.  After  verdict,  defects  in  substance  are 
cored,  if,  from  the  issue  in  the  case,  the  facts 
omitted  must  have  been  proved.    Ibid. 

81.  Where  contract  has  been  performed,  re- 
coTery  on  general  counts.    Ibid. 

82.  A  note  dated  at  Cincinnati,  and  described 
in  the  declaration  as  dated  at  Cincinnati,  in  the 
state  of  Ohio,  is  admissible  in  evidence.  Drdee 
T.  Fisher,  2  M'Lean's  C.  C.  R.  69. 

83.  The  contract  being  transitory,  the  words 
"  in  the  state  of  Ohio,"  may  be  rejected  as  sur- 
pluaage.    Ibid. 

84.  It  is  sufficient  to  describe  the  note  in 
terms,  or  according  to  its  legal  effect.    Ibid. 

85.  Whatever  is  necessary  to  give  a  right  of 
action  to  the  plaintiff  must  be  averred.  Wdker 
▼.  Johnson^ s  Administrators,  2  McLean's  C.  C.  R. 
92. 


86.  Where  a  note  has  been  assigned  by  3 
firm,  it  is  unnecessary  for  the  assignee  to  aver 
and  prove  the  names  of  the  firm.  Thompson  v. 
Cook,  2  McLean's  C.  C.  R.  122. 

87.  This  is  the  rule  at  common  law.    Ibid. 

88.  Where  a  note  is  payable  at  a  particular 
place,  the  declaration  .need  not  aver  that  the 
note,  when  due,  was  presented  at  such  place  for 
payment.    Ibid. 

89.  The  assignee  who  sues  in  his  own  name, 
must  show  that  his  assignor  might  have  sued 
also  in  the  federal  court.  Rogers  v.  Lynn,  2 
McLean's  C.  C.  R.  126. 

90.  Where  a  note  is  given  to  A,  B,  C,  D,  £, 
F.  or  6,  the  suit  may  be  brought  in  the  name 
ot  either  of  the  promisees.  Spaulding  v.  Evans, 
2  McLean's  C.  C.  R.  139. 

91.  In  such  a  case  it  is  not  necessary  to  set 
out  the  note  in  terms  in  the  declaration,  but  ac- 
cording to  its  legal  effect.    Ibid. 

92.  On  a  joint  note,  suit  roust  be  brought 
against  all,  unless  one  or  more  of  the  promissora 
have  been  discharged  by  infancy  or  operation 
of  law.  Woodworm  v.  Shafford,  2  McLean's  C. 
C.  R.  168. 

93.  In  an  action  of  assignee  against  his  imme- 
diate endorsers,  if  the  declaration  aver  that  it 
was  endorsed  by  the  defendants  by  the  name  of 
A  B,  it  is  sufficient.  Kenddl  v.  Freeman,  2 
M'Lean's  C.  C.  R.  189. 

94.  Where  the  contract  shows  a  joint  liability, 
it  is  unnecessary  to  aver  and  prove  a  partner- 
ship.   Ibid. 

95.  The  existence  of  the  bank,  though  stated 
in  the  declaration  by  way  of  recital,  is  sufficient. 
Fdconer  r.  Campbell,  2  M'Lean's  C.  C.  R. 
195. 

96.  If  facts  are  stated  in  the  declaration  which 
show  that  defendants  become  a  body  corporate, 
sufficient.    Ibid. 

97.  The  fact  of  incorporation  is  an  inference 
of  law.    jf^td. 

98.  The  objection  that  the  law  was  not  passed 
bv  the  constitutional  majority,  must  be  raised  by 
plea.    Ibid. 

99.  The  declaration  must  show  a  perfect  right 
Ibid. 

100.  If  the  declaration  is  founded  on  an 
amendatory  act,  which  refers  to  and  contains  a 
former  one,  it  should  conclude  against  the  sta- 
tute, and  not  statutes.    Ibid. 

101.  A  declaration  which  charged  a  receiver 
of  public  monevtt  with  not  paying  moneys  which 
came  into  his  hands  the  day  after  his  bond  ex- 
pired, is  bad  on  demurrer.  United  Stittes  v, 
Spencer,  2  M'Lean's  C.  C.  R.  265. 

102.  In  an  action  against  the  marshal,  where 
the  defendant  had  a  right  to  replevy,  it  is  too 
general  to  aver  that  the  marshal  did  not  make 
the  money.  Bispham  v.  Taylor,  2  M'Lean's  C. 
C.  R.  365. 

103.  The  marshal  is  bound  to  make  the  mo- 
ney, if  the  judgment  be  not  replevied.    J6td. 

104.  An  averment  in  a  declaration  that  the 
marshal  took  insolvent  sureties,  and  not  free- 
holders, is  sufficient.    Ibid. 

105.  In  a  declaration  on  a  marahal's  bond,  it 
is  not  necessary  to  aver  that  the  penalty  has  not 
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been  paid.    Sjperring  t.  Ta^t,otj  }L  M^Lean'f  C. 
C.  R.  362. 

106.  The  usual  averment  of  lae  breach  of  the 
condition  is  sufficient.     Ihid, 

107.  By  the  statute  of  Indiana,  the  repre- 
sentatives of  a  deceased  joint  obli^r  may  be 
snedj  as  on  a  joint  and  several  obiigatioo.  dwiU 
V.  Bowrie^  2  M'Lean'e  C.  C.  R.  374. 

108.  A  declaration  which  alleges  a  pronniae 
by  the  deceased  to  pay,  and  also  a  promise  by 
his  administrators,  though  mformal|  is  not  bad  on 
general  demurrer.     Ihid* 

109.  If  it  api>ear  the  defendants  are  ohaived 
in  the  declaration  in  their  representative  <ma- 
racter,  and  not  in  their  own  rignt,  it  i$  Hifficieat. 
Ibid, 

110.  The  difference  between  anoteptyable 
on  a  particular  day,  and  on  or  before  auch  day. 
is  material,  when  described  according  to  itsle^ 
effect.  Kikindai  v.  MUehell,  %  M'Leau'e  C.  C. 
R.  402. 

111.  The  citizenship  of  the  party  virhlch  gives 
jurisdiction  most  be  specially  averred.  Lentvitt 
V.  Cowlesj  2  M'Lean'a  C.  C.  &  491. 

112.  An  averment  that  rhe  plaintiffs  are  citi- 
zens of  New  York,  to  wit,  of  Illinois,  where  the 
suit  is  brought,  is  a  repugnant  averment.    J6tif. 

113.  A  venue  laid  in  the  body  of  the  declara- 
tion is  sufficient.  Dwight  v.  Wingj  2  M'Lean's 
C.  C.  R.  580. 

114.  By  the  English  rale  the  venue  is  laid  in 
the  margm.    Ibid, 

1 15.  A  general  averment  of  notice  is  sufficient 
to  charge  an  endorser  of  a  note.  Under  it  facts 
may  be  proved.    Ibid. 


DECLARATION  OP  WAR. 

1.  British  property  found  in  the  United  States, 
on  land,  at  the  commencement  of  hostilities  with 
Great  Britain,  could  not  be  condemned  as  prize 
without  a  legislative  act  authorizing  its  confis- 
cation. Brown  v.  The  United  States^  8  Cranofa, 
110;  3  Cond.  Rep.  56. 

2.  In  this  country,  from  the  structure  of  our 
government,  proceedings  to  condemn  the  pro- 
perty of  an  enenny  found  within  our  territory  at 
the  declaration  of^war,  can  be  sustained  only  on 
the  principle  that  they  are  commenced  in  exe- 
cution of  some  existing  law.    Ibid, 

3.  The  declaration  of  war  is  pot  such  a  law. 
It  does  not,  by  its  own  operation,  so  vest  the 
property  of  an  enemy  in  the  government,  as  to 
support  proceedings  for  the  seizure  and  condem- 
nation of  such  property.  It  vesta  only  a  right, 
the  assertion  of  which  depends  on  the  sovereign. 
Ridf 


PECREE. 

1.  A  decree  which  purports  to  divest  the  legal 
title  from  one  in  whom  it  is  not  vested,  can  have 
no  effect  on  the  title.  Lessee  of  Hamur^s  Heirs 
▼.  Qwnnnej  I  McLean's  C.  C.  R.  48. 

%,  The  regularity  of  a  decree  when  examined 


col  laterally,  cannot  be  inqaited  into.  Carmt 
Um^s  Hmrs  r.  Brents  tt  d^  1  Mlna's  C.  C.  l 
175. 

3.  A  decree  in  Viiginia  for  the  ooovejriooeof 
land  in  Keotudky,  eannet  opemte  od  the  litk. 
Ibid. 

4.  Nor  does  «  deeme  kt  die  title  to  hod  is 
Ohio,  by  a  conrt  in  Keatodity,  though  a  miw 
veyance  be  execeted  by  a  eommiooiouer,  under 
the  statute  of  that  statA,  give  a  title.  WatU  4 
d,  V.  Waddle  et  cl.,  1  McLean's  C.  C.  B.  204. 
See  Decree  im  Cbawbst.    Chaicest,  ii^ 

page  337.    Deceee  in  the  Amutun.  k^ 
MiBALTY  Practice,  Ante^  page  102. 
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DEDICATION  OF  LAND  TO  fVBUC  UbQ. 

1.  The  equitable  ownera  of  a  tract  of  hod  on 
the  river  Ohio  (the  ^[al  title  to  vhicli  was 
granted  to  John  Cloves  Symnee,  fmn  wboa 
they  had  punehased  the  land  befoi«  the  emiF 
nation  of  the  paleni  from  the  United  Stitei), 
proceeded,  in  Janaary,  lT8t,  to  ky  out  on  put 
of  the  said  trael,  a  town,  now  the  city  of  Cin- 
einnati.  A  plan  was  mane  and  approved  byal 
the  equitable  proprietors,  and  aceoidingtowhieh 
the  ground  lying  between  Front  atreet  aod  tbe 
river  was  set  apart  as  a  common,  for  the  use  loi 
benefit  of  the  town  forever,  reserring  only  die 
right  of  a  ferry;  and  no  lots  were  hid  oat  ob 
the  land  thus  dedicated  as  a  coramon.  AAffj 
wards,  the  lejeal  title  to  the  laodebeeameTflitt 
in  the  plaintiff  in  this  ejectment,  who,  under  w 
same,  sought  to  recover  the  piemisee  an  deifr 
cated  to  public  usee.  Held,  that  the  right  of  fltf 
public  to  use  the  oemflMHi  in  CinoiDiiati  ne4 
rest  on  the  same  principles  as  the  right  to  ne 
the  streets;  and  that  the  dedieation  made vM 
the  town  was  foid  out,  gave  a  nlid  and  luiej 
fi^aaible  title  to  the  city  of  Cincinnali.  Cifyf 
Cincinnati  v  White,  6  Peters,  431. 

J.  Dedicationa  of  land  for  public  po»|«« 
have  frequently  come  under  the  coniideiaiBji 
of  the  supreme  court ;  and  the  objeclioD*  vwa 
have  been  raised  against  their  ralidity  »^ 
been,  the  want  of  a  grantee  competent  to  tan 
the  title :  applying  to  them  the  same  role«wfi 
applies  m  private  grants,  that  there  miut  be » 
firrantee  as  well  as  a  cmntor;  but  this  is  °<t  ifie 
light  in  which  this  court  has  considered  m 
dedications  for  pqblie  use.  The  law  appi<rt  ^ 
them  rules  adapted  to  the  nature  and  ciKop- 
stances  of  the  case ;  and  to  carry  into  eiecatn 
the  intention  and  object  of  the  gnmior;  aad 
secure  to  the  public  the  benefit  held  out  >^ 
expected  to  be  derived  from  and  enjoyed  by  tia 
dedication.    Ibid, 

8.  There  is  no  part Icplar  form  or  oeittajg 
necessary  in  the  dedication  of  land  to  pow 
use.  All  that  is  requii«d  is  the  a»entoi  tM 
owner  of  the  land,  and  the  fact  of  its  being  Q<^ 
for  the  public  purpoeea  intended  by  the  appi^ 
priation.    Ibid.  . 

4.  Although  the  dedicatious  of  land  W 
charitable  and  religioua  purpose^  which  it* 
admitted  are  valid  without  any  grantee  to  vbcA 
the  fee  could  be  conveyed|  are  the  caae<  vM 
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moftt  frequent]^  occur^  and  are  lo  be  foand  in 
the  books:  it  la  not  perceived  how  any  well- 
grounded  diatinction  can  be  made  between  such 
ca«e8)  and  the  case  of  a  dedication  of  land  for 
the  ose  of  the  city  of  Cincinnati.  The  eame 
necessity  exist?  in  toe  one  case  as  in  the  other, 
for  the  purpose  of  effecting  the  object  intended. 
The  principle,  if  well  founded  in  the  law^  must 
haye  a  general  application  to  ^11  appropriations 
and  dedications  for  public  uses,  wnen  there  is 
no  grantee  in  esse  to  take  the  fee.  But  this 
fonns  an  exception  to  the  rule  applicable  to  pri- 
vate grams,  and  grows  out  of  the  necessity  of 
the  case.    Ibid, 

5.  In  this  class  of  cases  there  mav  be  instances 
where,  contrary  to  the  general  rule,  a  fee  may 
remain  in  j^beyanc^e  unlil  therp  is  a  grantee 
capable  of  lajcing^  when  the  object  and  purpose 
of  the  appropriation  loo^  to  a  future  grantee  in 
which  the  fee  is  to  vest.  But  the  validiity  of  the 
dedication  does  not  depend  on  this :  it  will  jpre- 
c/u(fe  the  party  rnaking  the  appropriation  from 
reasserting  any  right  oyer  the  land ;  at  all  evepis^ 
so  long  as  it  renoaii^s  in  public  use;  although 
there  may  never  ^rise  any  grantee  capable  of 
taking  the  fee.    Jbid, 

6.  The  doctrine  of  the  law  relatire  to  the  ^p? 
propriation  of  land  for  public  highways,  was  ap- 
plied to  a  public  spring  of  water  for  public  use, 
///  the  case  of  M  CSonnell  v.  The  Trustees  of  the 
Town  of  Lexington,  12  Wheat.  682.    ibid. 

7.  All  public  dedications  must  be  considered 
with  reference  to  the  use  for  which  they  ^re 
made ;  and  streets  in*a  town  or  city  may  require 
a  more  enlarpd  use  of  the  lame)  in  order  to  carry 
into  effect  tap  purpqses  intended,  than  may  be 
necessary  in  an  appjpoprii^tion  for  a  highway  in 
the  country.    But  the  principle|  so  far  as  re- 
spects the  right  of  the  original  pwner  to  disturb 
toe  use,  must  rest  on  the  same  ground  in  both 
cases;  and  applies  equally  tp  the  dedication  of 
the  common  as  to  the  streets.    This  was  for  the 
public  use,  and  the  convenience  and  accqnamo- 
dat/on   of  the  inhabitan|8  of  Cincinnati;  and 
doubtleMs  greatly  enhanced  the  value  of  the  pri- 
vate property  adjoining  the  common,  and  thereby 
compensated  the  owners  for  the  land,  thus  thrown 
out  as  public  ground.    Ibid. 

8.  After  being  thu^  set  apart  for  public  use. 
and  enjoyed  as  such,  and  private  and  individuai 
rights  acquired  with  reference  to  it,  the  law  con- 
siders it  in  the  natiire  of  an  estoppel  in  pais, 
which  precludes  the  oriffin^l  owner  from  rer 
Tok  ing  such  dedi<»ition.  It  is  a  violation  of  good 
faith  to  the  public,  and  to  tho8^  who  have  ac- 
quired private  property  with  a  view  to  the  enjoyr 
ment  of  the  use  thus  publicly  granted.    Ibid, 

9.  If  the  ground  in  controversy  in  thfi  ejects 
ment  had  been  dedicated  for  a  particular  pnr- 
pose^  and  the  city  authorities  had  approprii^ted 
It  to  an  entirely  different  purpose,  it  might  afford 
ground  for  the  interference  of  a  CQurt  of  chan- 
cery to  compel  a  specific  execution  of  the  trust, 
by  restraining  the  corporation,  or  by  causing  the 
renooval  of  obstructions.  But  even  in  such  a 
jasGj  the  property  dedicated  would  not  revert  to 
;he  original  owner.  The  us9  would  still  remain 
A    tlie    publi(^  Uinited  qnly  by  the  conditioiis 


imposed  in  the  grant.    Barclay  and  others  r. 
HoweWs  Lesseij  6  Peters,  498. 

10.  In  some  cases  a  dedication  of  property  to 
public  use;  as  for  instance,  a  street  or  public 
road,  where  the  public  has  enjoyed  the  i^n- 
molested  use  of  it  for  six  or  seyen  years,  has 
been  deemed  sufficient  for  dedication.    Ibid* 

11.  The  ?acant  land  in  front  of  the  city  of 
New  Orleans  and  on  the  Mississippi,  was  dedi- 
cated to  the  use  pf  the  city  of  New  Orleans,  be- 
fore the  cession  of  Louisiana  to  the  United  States^ 
and  haying  been  so  dedicated,  did  not  become 
the  property  of  the  United  States  when  Louisiana 
was  ceded  by  Fiance.  The  alluvion  deposits 
frofii  the  riyer  Mississippi  belonged  tp  the  owners 
of  the  land  bounding  on  ^he  river,  tp  which  ad 
ditions  w.ere  so  m^de.  New  OrUm$  v.  fhi 
United  States,  10  Peters,  662. 

12.  In  order  to  dedicate  property  for  public 
use,  in  cities  and  towns  and  pthex  places,  it  is 
not  essential  that  the  right  tp  use  the  same  shall 
be  vested  in  a  corporate  boily.  It  may  exist  iu 
the  public,  and  have  no  other  limitation  than  the 
wants  of  the  community  at  large.    Ibid. 

13.  The  principles  upon  which  the  case  of  the 
City  of  CincJnnaU  V'  White,  6  Peters,  431,  and 
the  case  of  Barclay  and  others  v.  Howell,  6  Pe- 
ters, 498,  were  decided,  were  examined,  and 
affirmed  in  the  case  of  ^ew  Orlefins  v.  The 
United  States.    Ibid, 

14.  If  buildings  had  been  greeted  on  lands 
within  the  space  dedicated  for  public  use,  or 
grants  of  part  of  the  same  have  Deen  made  by 
the  Dower  which  had  authority  to  make,  and  had 
made  a  dedication  of  the  same  to  public  use : 
the  erection  of  the  buildings  and  the  making  ot 
the  grants  would  not  be  considered  as  disproving 
the  dedication,  and  the  grants  would  not  affec( 
the  vested  rights  of  the  public.    Ibid, 
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f.  AclcoowledgnienI  of dee^e M3 

3b  Recording  of  deede ff43 

|.  General  Principles. 

1.  If  a  deed  has  not  been  proyed,  acknow- 
ledged, and  recorded,  and  would  therefore  be 
insufficient  against  subseouent  purchasers,  with- 
put  notice,  parties  who  efaim  under  such  deed 
have  a  right  to  come  into  f  court  of  equity  for  4 
discovery,  upon  the  ground  of  notice :  and  if  uch 
\\ce  should  be  brou^Et  home  to  subsequent  pur- 
chasers, the  complainants  have  a  right  to  relief, 
by  a  decree  quieting  the  title.  FiiSlay  et  al.  ¥. 
iyrtnde  and  Wife,  1  Peters,  345. 

2.  In  Virginia  f^nd  Kenti)c|ty,  the  modes  of 
conveyance  by  fine  and  cpipmon  recovery,  have 
never  been  in  common  vtse  ^  ^nd  in  these  states 
the  capacity  of  a  feme  covert  to  convey  her  estate 
by  deed,  is  the  creature  of  the  statute  law :  and 
to  m^ke  her  deed  effectual,  the  forms  ^nd  9^ 
leranities  prescribed  by  the  statutes  must  b^ 
pursued.    EUiait  v.  fiersd,  I  Peters,  336. 

3.  Whether  eraspres  and  attetatiop«  in  a  4ee4 
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are  materia],  is  a  question  for  the  coart.  SteeWs 
'  Lessee  v.  Spencer,  1  Peters,  560. 

4.  The  difference  between  that  degree  of  un- 
tairness  which  will  induce  a  court  of  equity  to 
interfere  actively  by  setting  aside  a  contract,  and 
that  which  will  induce  a  court  to  withhold  its 
aid,  is  well  settled.  It  is  said  that  the  plaintiff 
must  come  into  court  with  clean  hanas;  and 
that  a  defendant  may  resist  a  bill  for  specific 
performance,  by  showing^  that  under  the  cir- 
cumstances the  plaintiff  is  not  entitled  to  the 
relief  he  asks.  Omission  or  mistake  in  the  agree- 
ment,  or  that  it  is  unconscientious  or  unreason- 
able, or  that  there  has  been  concealment,  misre- 
presentation, or  any  unfairness^  are  enumerated 
amone[  the  causes  which  will  mduce  the  court 
to  refuse  its  aid.  If  to  any  unfairness,  a  sreat 
inequality  between  the  price  and  value  be  added, 
a  court  of  chancery  will  not  afford  its  aid.  Cath- 
cart  V.  Robinson  el  al.,  5  Peters,  264. 

5.  The  contract  between  the  parties  contained 
a  stipulation  that  the  payment  of  the  purchase 
money  of  the  property  should  be  secured  by  the 
execution  of  a  deed  of  trust  on  the  whole  amount 
of  a  claim  the  purchaser  had  on  the  United  States. 
The  penalty  which  w*as  to  be  paid  on  the  non- 
performance of  the  contract,  being  substituted 
for  the  purchase  money,  it  should  retain  the 
same  protection.    Ibid. 

6.  Whatever  may  be  the  inaccuracy  of  ex- 
pression, or  the  inaptness  of  the  words  used  in 
an  instrument,  in  a  legal  view  ]  if  the  intention 
to  pass  the  legal  title  to  property  can  be  clearly 
discovered,  the  court  will  p^ive  effect  to  it,  and 
construe  the  words  accordingly.  Tieman  et  d. 
T.  Jackson^  5  Peters,  580. 

7.  Proof  of  the  handwriting  of  a  deed,  added 
to  its  being  in  the  possession  of  the  grantee,  is 
prima  facie  evidence  that  it  was  sealed  and  de- 
livered. The  evidence  to  establish  the  contents 
of  a  lost  deed  is  the  same  as  that  required  in 
the  case  of  a  lost  bond.  Lessee  of  Sicard  v.  Dovts, 
6  Peters,  124. 

8.  Where  A  owned  the  head  lot.  No.  18,  and 
sold  to  B  forty  acres  on  the  east  end  of  that  lot, 
and  afterwards  sold  to  C  by  the  following  de- 
scription: '^A  certain  tract  or  parcel  of  land, 
situate,  &c.,  and  contains  thirty  acres  by  mea- 
sure," being  "  the  west  part  of  lot  No.  18,"  it 
not  being  shown  that  the  parties  at  the  time 
knew  that  the  whole  lot  contained  more  than 
seventy  acres,  although  in  fact  it  did  contain 
more :  it  was  held  that  the  deed  to  C  conveyed 
all  the  land  in  the  lot  not  cx>nveyed  to  A,  and 
was  not  limited  to  thirty  acres.  At  the  west  end 
of  the  lot  there  being  actual  boundary  lines  after- 
wards stated  in  same  deed;  it  was  further  held 
that  these  boundary  lines  must  govern,  even  if 
they  include  more  than  thirty  acres.  WakeJUld 
r.  Koss,  5  Mason's  C.  C.  R.  16. 

9.  When  a  party  is  disseised,  he  cannot  coii- 
Tey  by  a  auit  claim  deed  his  title  to  the  premises 
of  which  tie  is  disseised.    Ibid. 

10.  A  delivery  of  a  deed  is  essential  to  its 
yaliditj.  If  it  be  delivered  as  an  escrow  on 
conditions,  those  conditions  must  be  complied 
with,  before  it  can  take  effect  as  a  deed.  Carr 
V.  Fozte,  5  Mason's  C.  C.  R.  60. 


11.  If  an  instrument  be  signed  and  sealed, 
but  is  left  with  a  third  person,  without  any  ex- 
pressed or  implied  authority  to  deliver  it  to  the 
grantee,  it  is  not  presently,  the  deed  of  the 
grantor.    Ibid, 

12.  By  the  statute  of  Rhode  Island,  respecting 
conveyances  of  real  estate,  no  deed  of  the  wife's 
estate  by  the  husband  and  wife,  conveys  any 
title  but  that  of  husband,  unless  the  same  detrd 
be  duly  acknowledged  by  the  wife,  before  a 
magistrate,  in  the  manner  prescribed  by  the 
statute,  mcmchester  v.  Hough,  5  Mason's  C  C. 
R.  67. 

13.  The  registry  of  a  deed  or  paper,  not  duly 
or  legally  recorded,  is  not  constructive  notice. 
Lyman  v.  Arnold,  5  Mason's  C.  C.  R.  195. 

14.  A  conveyed  to  B.  by  deed,  a  certain  piece 
of  land,  by  specific  boundaries,  and  then  added^ 
''  it  being  the  same  land  given  by  my  honoured 
mother  to  him  the  said  B,  by  her  last  will  and 
testament,  said  land  containing  abont  6ve  acres.^ 
The  devise  in  the  will  was  of '^a  piece  of  plain 
land,  of  about  four  or  five  acres,  lying  a  little 
northwestwardly  from  the  aforesaid  lots,  and 
reaching  back  to  a  ditch."  It  was  held,  that  the 
latter  clause  did  not  control  the  specific  bounda- 
ries of  the  deed,  even  supposing  the  will  would 
admit  of  narrower  limits,  or  was  of  doubtful  con- 
struction. Howell  V.  Smde,  5  Mason's  C.  C.  R. 
410. 

15.  After  a  long  possession  in  severahy,  a 
deed  of  partition  may  be  presumed.  Hefimm 
et  cd.  V.  Auld,  5  Cranch,  262 ;  2  Cond.  Rep.  247. 

16.  A  mortgage  of  land  made  by  one  who  has 
a  legal  and  equitable  title  to  a  moiety  of  the  pro- 
perty which  the  mortgage  purports  to  convey, 
passes  only  his  legal  right ;  although  he  had  a 
power  from  the  person  who  held  the  residue  of 
the  legal,  but  not  the  equitable  estate,  to  sell 
and  convey  his  right  also:  the  mortgage  not 
having  affected  to  convey  any  part  of  it  under 
his  power  from  the  other  person,  althoogh  the 
deed  purported  to  mortgage  the  wnole.  S&xrra 
et  al.  V.  draig  et  d.^  7  (>anch,  34  3  2  Cond.  Repi 
407. 

17.  On  the  plea  of  non  est  factum,  the  present 
validity  of  the  deed  is  in  issne,  and  every  cir- 
cumstance that  goes  to  show  that  it  is  not  tbe 
deed  or  contract  of  the  party,  is  provable  bj 
parol  evidence.  Spedte  et  d.v.  Tke  tfniiedSteits, 
9  Cranch,  28  ]  3  Cond.  Rep.  244. 

18.  The  fact,  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  face  of  the  deed,  don 
not  of  itself  avoid  it;  to  produce  this  effect,  it 
must  be  shown  to  have  been  made  under  or- 
cumstances  that  the  law  does  not  warrant :  parol 
evidence  is  let  in  for  this  purpose,  and  the  miff' 
chief,  if  any,  will  equally  press  on  both  sides. 
Ibid.  37. 

19.  A  deed,  made  upon  an  adequate  and  va- 
luable  consideration,  wnich  is  actually  paid,  sod 
the  change  of  property  is  bona  fide,  or  such  as  A 
purports  to  be,  cannot  be  considered  as  a  coo- 
veyance  to  defraud  creditors.  Wkeaiotiw.Sa' 
tonU  Lessee^  4  Wheat.  503 ;  4  Cond.  Rep.  519. 

20.  The  laws  of  Ohio  require  all  deecisof  Isod 
to  be  executed  in  the  presence  of  two  witnetsai; 
and  a  deed  executed  m  the  presence  of  one  wit- 
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iiess  only,  is  void.    Clarke  et  dl.  v.  ChrtAam^  6 
Wheat.  577;  5  Cond.  Rep.  192., 

21.  If  a  deed  for  lands  is  to  lie  made  void  by 
the  happeaing  of  a  subsequent  condition,  the 
performance  of  which  is  impossible  at  the  time 
the  deed  is  made,  the  condition  only  is  void,  and 
the  estate  of  the  grantee  becomes  absolute. 
Hi^hes  et  d.  v.  Edwards  et  ta.,  9  Wheat.  489 ; 
5  Cond.  Rep.  648. 

22.  A  deed  is  not  avoided  by  the  seal  being 
torn  off  fraudulently  or  innocently  by  the  obligor ; 
but  may  be  declared  on  as  a  subsisting  deed. 
CiUts  V.  The  UniUd  StaUSj  1  GalUs.  69. 

23.  Any  material  alteration  of  a  bond,  after  its 
execution,  by  the  obligee,  avoids  it.    Aid, 

24.  A  deed  of  land,  executed  bv  husband  and 
wife,  but  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  et  ai.  v.  The  Monson 
and  SrimJUld  Manufacturing  Co,j  3  Mason's  C. 
C.  R,  347. 

25.  The  parties  to  a  deed  are  estopped  to  deny 
the  consideration  stated  in  it ;  but  it  seems  that 
another  auxiliary  consideration  may  be  proved. 
Ibid. 

26.  By  the  statute  of  Rhode  Ishind  of  1798, 
all  deeds,  &c.,  to  two  or  more  persons,  are  held 
to  create  tenancies  in  common ;  unless  the  words 
clearly  and  manifestly  show  an  intention  to  give 
a  joint  tenancy.  iCmdall  v.  Pkillija  et  d.j  3 
Mason's  C.  C.  R.  378. 

27.  The  delivery  of  a  deed  may  be  inferred 
from  circunastances,  and  need  not  be  proved  by 
[X)»iiive  testimony.  Crardner  v.  Collinsj  3  Ma- 
son's C.  C.  R.  398. 

28.  Whether  a  deed  is  to  be  presumed  from  a 
long  possession,  is  a  mixed  question  of  law  and 
fact ;  and  in  most,  if  not  in  all  cases^  is  to  be 
(submitted  to  the  jury  under  the  advice  of  the 
court.  The  existence  of  the  deed  is  a  fact  for 
the  jury,  but  its  legal  effect  and  operation  a 
question  of  law  for  the  court.  Jackson  v.  Porter^ 
I  Paine,  457. 

29.  If,  by  mistake,  a  deed  is  drawn  plainly 
different  from  the  agreement,  a  court  of  equity 
will  consider  the  deed  as  if  it  had  conformed  to 
the  agreenae  nt  \  or  if  the  deed  be  ambiguously 
expressed,  it  may  be  explained  by  the  agree- 
ment. If,  however,  the  deed  be  so  expressed, 
that  a  reasonable  construction  can  be  given  to 
it,  and  when  so  given,  it  does  not  plainly  appear 
to  be  at  variance  with  the  agreement,  tne  latter 
is  not  to  be  regarded  in  construing  tne  former. 
Ihul. 

ZO.  A  deed  of  bargain  and  sale,  in  New  Jer- 
sey, passes  the  possession  without  any  actual 
entry  by  the  bargainee;  and  this  possession  the 
law  j)resumes  to  continue  until  tne  contrary  is 
proved .  Lessee  of  Bayard  v.  Colfax  et  d.j  4  Wash. 

C  L*.  ri.  38. 

31.  A  deed  for  lands,  of  which  the  grantor  is 
not  in  possession  at  the  time  of  the  execution, 
cioe.s  not  pass  the  lands ;  and  a  covenant  of  seisin 
ill  the  deed  is  broken  as  to  such  lands.  Thomas 
V.  Perry,  Peters'  C.  C.  R.  49. 

32.  VVhere,  in  a  deed,  the  property  sold  is 
Miid  to  contain  about  so  many  acres,  more  or 
less ;  both  parties  consider  these  words  as  a  rep- 
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resentatioa  of  the  quantity  which  the  grantor 
expects  to  sell,  and  the  grantee  to  purchase. 
Ibid, 

33.  A  sheriff's  deed  cannot  be  given  in  evi- 
dence, whhout  producing  the  judgment  and  exe- 
cution under  which  the  sale  was  made ;  without 
them,  the  sheriff  has  no  authority  to  sell.  Den 
V.  Wright  et  d,,  Peters'  C.  C.  R.  64. 

34.  A  conveyance  by  administrators,  under  an 
order  of  the  orphans'  court,  cannot  be  read  in 
evidence,  without  the  production  of  the  order. 
Ibid, 

36.  An  erasure  in  a  deed,  not  shown  to  have 
been  made  before  execution,  is  sufficient  to  avoid 
it  on  a  plea  of  non  est  factnm.  The  presumption 
is,  that  the  alteration  was  made  after  the  execu- 
tion ;  and  the  same  presumption  arises  in  refer- 
ence to  a  settled  account,  in  which  an  erasure  or 
alteration  has  been  made.  Prevost  v.  GralZf 
Peters'  C.  C.  R.  364. 

36.  The  general  principle  of  law  is,  that  evi- 
dence de  hors  cannot  be  received  to  impeach  the 
validity  of  a  grant  ^  the  exceptions  to  the  rule 
arise  from  acts  which  are  contra  bonos  mores, 
mala  in  se,  or  mala  prohibita.  PoWs  Lessee  v. 
Hilletal.f  2  Overt.  118. 

37.  Under  a  conveyance  taking  effect  under 
the  statute  of  uses,  the  bargainee  has  a  complete 
seisin  in  deed,  without  actual  entry  or  livery  of 
seisin.  Green  v.  Liter  et  al.,  8  Cranch,  229 ;  3 
Cond.  Rep.  97. 

38.  A  conveyance  of  wild  and  vacant  lands 
gives  a  constructive  seisin  thereof  in  deed  to  the 
f^rantee,  and  attaches  to  him  all  the  legal  reme- 
clies  incident  to  the  estate.    Ibid. 

39.  Under  the  act  of  assembly  of  Kentucky, 
of  1798^  entitled  "an  act  concerning  champerty 
and  mamtenance,"  a  deed  will  pass  the  title  to 
lands,  notwithstanding  an  adverse  possession. 
Wdden  v.  The  Heirs  of  Gratz,  1  Wheat.  292 ;  3 
Cond.  Rep.  570. 

40.  A  conveyance  of  the  right,  title  and  inte- 
rest in  land,  is  sufficient  to  pass  the  land  itself, 
if  the  party  conveying  had  an  estate  therein  at 
the  time  of  the  conveyance;  but  it  passes  no 
estate  which  was  not  then  possessed  by  the 
party.    Ibid.  452. 

41.  The  party  who  sets  up  a  conveyance  must 
furnish  the  evidence  necessary  to  support  it.  If 
the  validity  of  a  deed  depends  on  an  act  in  pais, 
the  party  claiming  under  it  is  as  much  bound  to 
prove  the  performance  of  the  act,  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  Williams 
et  d,  V.  Feyton^s  Lessee^  4  Wheat.  77 ;  4  Cond. 
Rep.  395. 

42.  It  is  essential  to  the  validity  of  a  grant, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distingmshed  from  other 
things  of  the  same  kind ;  but  it  is  not  necessary 
that  the  grant  itself  should  contain  such  a  de- 
scription as,  without  the  aid  of  extraneous  testi- 
mony, to  ascertain  precisely  what  is  conveyed. 
Blake  et  d,  v.  Dokerty  et  d.j  5  Wheat.  359;  4 
Cond.  Rep.  682. 

43.  The  freehold  estate  which  vests  in  the 
releasee,  under  a  deed  of  lease  and  release,  by 
enlargement,  is  an  estate  at  comjuon  law,  wnich 
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does  not  re^aire  tiie  aid  of  the  statute  of  oses  to 
execatethe  povaeesion  to  the  use:  therefore,  a 
conveyance  by  lease  and  release  to  A  and  his 
heirs,  to  the  use  of  A  and  hit  heirs,  to  the  use 
of  B  and  his  heirs,  is  no  more  within  the  statute 
of  uses,  as  to  the  estate  of  A,  than  if  it  had 
passed  by  feoffment ;  and  therefore  the  first  use 
to  be  executed  would  be  that  to  B.  HutsVs 
Lessee  v.  M'NeiU,  1  Wash.  C.  C.  R.  70. 

44.  Though  the  assent  of  a  giantee  to  a  deed, 
clearly  for  his  benefit,  may  be  presumed ;  ^et, 
if  a  consideration  is  to  be  paid,  tne  assent  must 
be  proved,  or  nothing  passes  by  the  oonvdyance. 
Ihid. 

45.  A  deed  made  merely  for  the  purpose  of 
Qsingr  the  name  of  the  grantee,  in  order  to  g^ve 
juriraiction  to  the  federal  courts,,  is  fraudulent ; 
and  the  court  will  not  entertain  jonsdiction. 
Maxwell  V.  Levy^  2  Dall.  381. 

46.  It  is  no  objection  to  the  validity  of  a  cbti- 
veyance  in  Pennsylvania,  that  the  grantor  v^ns 
out  of  possession  of  the  land  at  the  time  of  mak^ 
ing  it.     Ihid. 

47.  Where  the  deed  is  made  eflHeacious  to 
pass  land  by  ati  act  of  the  legislature,  before  it 
can  create  a  title,  all  the  requisitions  of  the  act 
must  be  complied  with.  Jbessee  of  Fatten  v. 
Brown,  1  Cooke,  119. 

48.  To  authorize  a  deed  to  be  read  in  evi- 
dence in  Tennessee,  upon  a  probate  of  a  judge 
in  another  state,  the  certificate  must  show  in 
what  capacity  he  acts,  and  of  what  state  he'  is 
judge.    Jhfid. 

49.  At  common  law,  a^  grant  to  a  deceased 
person  will  pass  no  estate  to  his  heirs.  Dough" 
erty^s  Heirs  v.  Edmiston^  1  Cooke,  134. 

50.  The  assent  of  the  grantor  to  a  deed^  clearly 
for  hts  benefit,  may  be  presumed ;  yet,  if  a  con- 
sideration is  to  be  paid,  the  assent  must  be 
proved,  or  nothing  passes  by  the  deed.  Burst 
V.  McNeill,  1  Wash.  C.  C.  R.  70. 

51.  The  rule  i&  that  if  by  mistake  a  deed  is 
drawn  plainly  difilerentffom  the  agreement  upon 
which  it  is  founded,  a  court  of  equity  will  con- 
sider the  deed  as  if  it  had  been  conformed  to 
the  agreement ;  or,  if  the  deed  be  ambiguously 
expressed,  it  may  be  explained  by  the  agree- 
ment, ffogan  V.  The  Ditaware  Insurance  Co.,  1 
Wash.  C.C.R.  419. 

52.  If  a  AeeA  be  so  expressed  as  that  a  rea- 
sonable construction  can  be  given  to  it,  and  when 
so  given,  it  does  not  appear  to  be  at  variance 
with  the  asrreement;  the  latter  is  not  to  be  re- 
garded.   Ibid. 

53.  A  convevance  of  lands,  of  which  the 
grantor  is  out  of  possession  at  the  time  of  the 
execution  of  the  deed,  is  valid,  according  to  the 
common  law  of  Pennsylvania.  Brown^s  Lessee 
V.  Brown^  1  Wash.  429. 

54.  A  copy  of  a  deed,  duly  recorded,  is,  after 
sixty  years,  admissible  in  evidence  to  establish 
the  grant  under  which  the  party  claims  title  to 
the  land  in  controversy.  Stokes  v.  Dawesj  4  Ma- 
son's C.  C.  R.  268. 

55.  Where  a  marriage  is  proved,  a  recital  in 
a  deed,  sixty  years  old,  that  the  grantor  is  heir, 
and  sells  as  such,  is  prima  facie  evidence  of  the 


fact,  if  possession  of  Aie  property  has  been  mi 
formly  held  ever  since  under  that  deed.    lOH, 

56.  In  MassachuMttSi  a  femd  covert  may  €?oo- 
vey  her  estate  by  deed  joining  with  her  husband, 
as  fully  as  the  same  could-  to  conveyed  m  Eng- 
land by  a  fine  or  recovery.    Pfid, 

57.  A,  and  B  his  wife,  conveyed  her  estate  to 
C  and  his  heirs,  to  the  use  of  A  and  B  donng 
their  joint  lives,  and  to  the  use  of  the  Nirrivor 
in  fee  simple.  Heldj  that  this  deed  operated  as 
a  feofifment,  and  the  uses  were  well  raised  out 
of  the  seisin  of  C,  and  were  executed  by  the 
statute  of  uses.  Durant  v.  Ritekie,  4  JVlasoo's 
C.C.R.  46. 

58.  Where  a  deed  was  executed  in  Mas»cha- 
ieitB  by  a  husband,  of  lands  owned  by  him  in 
that  state,  in  Marcli,  1808 ;  and  afti^rwanls^  in 
November.  1808,  his  wife  signed  and  sealed  the 
same  deeo,  with  the  folloi^'ing  words  written 
oVei^  her  signature :  "  I  agree  in  the  above  ooo- 
veyance :  in  witness  whereof,"  &c.,  giving^  the 
date,  &c.;  it  was  held,  that  by  the  local  law 
sutih  a  conveyance  did  not  operate  as  a  release 
of  her  dower  in  the  estate  so  conveyed.  J7att  v. 
Savage,  4  Mason's  C.  C.  R.  273. 

59;  where  a  person  enters  into  possessioo 
under  a  recorded  deed,  claiming  title  to  the  en- 
tierty,  and  exercises  acts  of  ownership,  it  is  a 
disseisin  of  all  persons  who  claim  title  to  the 
same  latid  to  the  ejftent  of  the  boundaries  in  the 
deed.  Prescott  v.  Neversy  4'  Mason's  C.  C  R. 
326. 

60.  A  deed  of  land,  bounding  the  land  ^be- 
ginning at  a  stake  ana  stones  on  the  west  bank 
of  the  Penobscot  river,  near  a  thorn  bush,  marked 
on  four  sides,  &c.  &c. ;  thence  to  a  stake  ami 
Stones  on  the  said  bank  of  said  river;  thence 
running  on  the  western  bank  of  naid  rirer  tc 
high-water  mark  to  the  first  mentioneil  bounds  f 
conveys  the  land  onlv  to  the  high- water  mark 
on  the  bank  of  such  river,  and  does  not  indiide 
the  flats  below.     Ibid, 

61.  The  owner  lakes  the  bank  as  it  is,  and 
may  continue  to  be,  by  alluinon  or  decrease  bj 
the  flow  of  the  river.  Dwtlop  y.  SteiMon,  4  Ma- 
Son's  C.  C.  R.  349. 

62.  In  case  of  a  deed  of  trust,  executed  to 
secure  a  debt,  unless  in  case  of  some  extrinsic 
matter  of  equity,  a  court  of  equity  never  inter- 
feres to  delay  or  prevent  a  sale  acooidine  to  the 
terms  of  the  trust ;  and  the  only  right'  of  the 
gmntor,  in  the  deed,  is  the  ri^t  to  any  sarphis 
which  may  remain  of  the  money  for  which  the 
property  was  sold.  The  Bank  of  the  MHroftHs 
Y,  Uuttschlick,  14  Peters,  19. 

63.  A  deed  was  executed  in  Glasgovr,  Scot- 
land, by  which  land  in  Ohio,  which  had 
patented  to  David  Buchanan  by  the  United  i.  _ 
was  convejred  to  Walter  Sterting.  The  deed 
cited  that  it  was  made  in  pursuance  of  a  dec 
of  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia.  No  exemplification  of  t\m 
decree  was  offered  in  evidence  in  support  of  ihs 
deed.  The  court  held,  that  as  Buchanan  was 
the  patentee  of  the  land,  although  he  made  the 
deed  in  pursuance  of  the  decree  of  the  cireait 
court  of  Virginiay  the  decree  could  add 
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ti  the  validity  df  fho  Mnft^yance ;  and  therefore 
it  wu  wiK^y  DntMeottary  t»  prociiiee  an  exem- 
l^fieation  ef  the  dleeree.  Gome*  dRit  Oilbert  ▼. 
rA<  i^nef  0/  Dttmi,  14  Peters,  srS2. 

64.  The  possession  of  a  deed;  re^larly  exe-- 
ctted,  is  pnma  fade  evidenee  of  its  defi?ery. 
Under  ordiivary  ciivumstanoes,  no  other  eridence 
o(  the  Mif  ery  of  a  deed  than  the  possesefon  of 
it,  by  the  persoft  olainiingf  ender  it,  is  required. 

JHif  < 

€5.  A  deed  was  eleonted  by  t)avid  Caitiek 
Buchanan,  stating  that  he  was  thto  iame  person 
who  was  formerly  David  Bwebanan,  the  patentee 
of  land  in  Ohio.  The  coort  held,  that  this  was 
prima  faeia  e^denee  of  the  faot  alleged.  The 
liw  knows  but  one  Chnstian  name,  and  the 
omission  or  insertion  of  the  miditle'  name,  or  of 
the  initial  letter  of  that  nanae^  is  immaterial  3 
tnd  it  IB  competent  for  the  party  to  show  that  he 
is  known  by  the  one  aeweHasby  the  other.  IM, 

66.  A  deed,  though  abeolate  upon  ite  face,  is 
often  considered  as  having  been  made  in  trust. 
Holms  et  al,  v.  Traui  etd^j  1  McLean's  C.  C.  R.  9. 

67.  A  deed  for  land  in  OhicK  executed  by  a 
commissioner,  under  a  decree  of  a  court  in  Ken- 
tucky, conveys  no  title.  Waid  et  al,v.  Waddle 
tt  ai.j  I  M' Lean's  C.  C.  R>  204. 

68.  The  detitory  of  a  deed  is  eMential  to  its 
validity.  Uttmrbaekr,  B^mMj  iM'Lean's  C.  C.  R. 
U3. 

69.  Where  nosMMion  of  a  deed  was  fmudu- 
lently  obtainea  by  the  gnmtee,  and  he  conveyed 
to  innocent  persons,  who  entered  upon  the  land, 
an<l  made  valuable  and  laating  improvements, 
and  were  permitted  to  retain  possession  several 
years,  they  are  entitled^  to  compensation  for  their 
improvetneiits.    IbidL 

70.  A  deed  which  porpoits  to  have  been  exe* 
cuted  in  1809,  but  not  recorded  until  1635,  is  not 
recorded  within  the  act  of  Indiana,  which  makes 
a  (f  aJy  oertitieil  copy  evidence.  Doe  ex  dim.  Long- 
worth  V.  CloM  et  d.,  1  M'Lean's  C.  C.  R.  282^. 

71.  A  deed  thus  executed  and  recorded  by  the 
order  of  a  father  to  his  infant  son,  must  excite 
sttxpicion,  and  needs  explanation.    Ihid. 

72.  A  deed  subsequently  obtained  by  the  fa- 
ther from  the  same  grantor  for  the  same  land, 
being  in  poesesston,  his  possesaion  is  considered 
adverse  to  his  son.    Una, 

7.3.  A  deed  from  the  son' to  the  lessor  of  the 
plain  tiff,  uoder  such  ciroumatances,  not  consi- 
dered operative.    P»d, 

74.  The  omission  or  insertion  of  the  middle 
name  of  the  grantor  not  material.  The  law 
knows  of  but  one  Chri9tian  name.  Lessee  of  Dunn 
V.  Games  and  Gilbert^  1  M'Lean'a  C.  C.  R.  321. 

75.  Where  there  is  doubt  as  to  the  identity  of 
the  parties  to  the  deed,  it  may  be  a  matter  of 
evidence  for  the  jury  under  the  instruction  of  the 
eoart.     Ibid, 

76.  The  court  will  not  presume  facts  against 
a  deed  'which,  upon  its  face,  has  all  the  legal  re- 
qaisttee  to  make  it  a  valid  instrument.  Lesue 
of  Barr  ▼.  Galloway^  1  McLean's  G.  G.  R.  476. 

2.  Acknowledgment  of  Deeds, 

77.  The  deed  of  a  feme  covertj  conveying  her 
iffterast  in  l^nd  which  she  tfwns  in  fee,  does  not 


pass  her  interest  by  force  of  it«  execution,  as  in 
the  common  cases  of  a  penson  under  no  legal  in- 
capacity. In  such  cases  an  acknowledgment 
gives  no  additional  effect  (d  the  deed.  It  ope- 
rates Only  as  to  third  persons,  under  the  provi- 
sions of  recording,  and  kindred  laws.  The  law 
presumes  a  feme  covert  to  act  under  the  coer- 
cion of  her  husband  3  unless  before  a  court  of 
record,  a  judge  or  some  commissioner  in  England, 
by  a  separate  acknowledgment  out  of  ihe  pre- 
sence of  her  husband ;  or  in  the  United  Slates 
before  some  court,  or  some  judicial  officer,  au- 
tbori2ed  to  take  and  certify  such  acknowledg- 
ment, the  contrary  appears.  Hepburn  v.  Dubois^ 
X.«sse«,  12  Peters,  345. 

78.  A  defective  acknowledgment  of  a  deed 
cannot  afterwards  be  amendeciby  parol  proof  of 
the  facts.  £Uiott  et  al.  v.  Piersolly  1  M'Lean's  C. 
,C.  R.  12. 

7^.  A  deed  executed  by  an  individual  who  has 
only  an  equitable  title,  taxes  effect  as  a  deed  so 
soon  as  he  obtains  the  legal  estate.  Lessee  of 
Harmer^s  Heirs  v,  Morris  mid  (?K>3fnne,l  M 'Lean's 
C.  C.  R.  48. 

80.  To  make  an  operative  deed  by  attorney, 
he  must  act  under  a  sealed  power.  Heirs  of 
Piatt  V.  Heirs  of  M'Cullough^  1  M'Lean's  G.  G. 
R.  82. 

81.  A  deed  need  not  be  considered  fraudulent 
if  procured  to  be  made  bv  a  father  to  his  infant 
son  in  payment  of  a  just  debt,  though  the  father 
be  in  embarrassed  circumstances,  but  not  insol- 
vent. Hinde  et  d.  v.  Valtier  et  n/.,  1  M'Lean's  C« 
G.R.  116. 

82.  A  deed  not  absolute  on  its  face  is  often 
considered  a  mortgage  to  prevent  fraud.  Bank 
of  Mount  PleaianCv,  Sprigg,  1  M'Lean's  G.  G.  R. 
183. 

83.  A  deed  acknowledged  before  the  Mayor 
of  Gincinnati,  under  the  general  law,  held  to  be 
good,  in  virtue  of  a  decisioii  of  the  supreme 
court  of  Ohio.  Shdis^ Lessee  v.  Moore,  1  M'Lean's 
G.  G.  R.  520. 

84.  Rec4)rdjng  a  deed  duly  acknowledged  is 
notice,  but  not  where  the  acknowledgment  is 
defective.    Ibid, 

85.  Under  the  decision  of  the  supreme  court, 
parol  proof  is  admissible  that  a  justice  acted  as 
such,  where,  in  taking  an  acknowledgment  of  a 
deed,  he  omitted  to  state  his  official  character. 
Ibid. 

3,  Recording  of  Deeds, 

86.  Under  the  act  of  assembly  of  Virginia  of 
1758,  no  gift  of  a  slave  was  valid,  unless  in 
writing  and  recorded ;  but  parol  evidence  may 
be  given  of  a  deed  of  gift,  to  show  the  nature 
of  the  possession  which  accompanied  the  deed. 
Spiers  v.  Willison,  4  Granch,  398 ',  2  Gond.  Rep. 
150. 

87.  By  the  statute  of  Rhode  Island,  the  re- 
cording of  a  deed  is  necessary,  as  against  third 
persons,  to  pass  real  estate^  but  it  is  not  neces- 
sary as  between  the  original  parties  or  their 
heire.    West  v.  Randdl  et  oi.,  2  Mason,  181. 

88.  Under  the  act  of  assembly  of  Pennsylva- 
nia of  1715,  if  a  deed  conveyed  lands  lying  in 
several  counties,  it  was  sufficient  that  it  was  re- 
corded in  one  of  the  counties^  wheie  any  part 


544 


DEEDS. 


Recording  of  Deeds. 


of  the  lands  were  situated.    De  LanceyU  Lessee 
V.  MKean,  1  Wash.  C.  C.  R.  525. 

89.  The  recording  of  a  deed  in  the  proper 
office  is  prima  facie  evidence,  and  no  more,  tliat 
the  deed  was  regularly  proved  and  admitted  of 
record.  Lessee  ofTdbot  v.  Simpsortj  Peters'  C. 
C.  R.  188. 

90.  By  the  laws  of  North  Carolina  and  Ten- 
nessee, a  deed  for  land  in  Tennessee,  executed 
in  North  Carolina,  by  grantors  residing  there,  in 
the  year  1794,  proved  m  1797  by  one  of  the  sub- 
scribing witnesses,  before  a  judge  in  North  Ca- 
rolina, and  recorded  in  1808  in  the  proper  county 
in  Tennessee,  is  valid  and  admissible  in  evi- 
dence. Blackirell  v.  Patten  et  al,,  7  Cranch,  475; 
2  Cond.  Rep.  569. 

91.  Although  the  grantees,  in  a  deed  executed 
after,  but  recorded  before  another  conveyance  of 
the  same  land,  being  bona  fide  purchasers  with- 
out notice,  are  by  law  deemed  to  have  a  better 
title ;  yet  where  L.  conveyed  to  C.  the  land  in 
controversy,  specifically  describing  himself  as 
devisee  of^A.  S.,  by  ww)m  the  land  was  owned 
in  his  lifetime,  and  by  a  subsequent  deed  which 
was  first  recorded,  L.  conveyed  to  B.  ^'all  the 
right,  title,  and  claim,  which  he  the  said  A.  S. 
had.  and  all  the  right,  title,  and  interest  which 
he  the  said  L.  holds  as  legatee  and  representa- 
tive of  the  said  A.  S.  deceased,  of  all  land  lying 
and  being  within  the  state  of  Kentucky,  which 
cannot  at  (his  time  be  particularly  described, 
whether  by  deed,  patent,  mortgage,  survey,  lo- 
cation, contract  or  otherwise,''  w*ith  a  covenant 
of  warranty  against  all  persons  claiming  under 
L.  his  heirs  and  assigns :  it  was  held,  that  the 
latter  conveyance  operated  only  upon  lands,  the 
right,  title  and  interest  of  whicn  was  then  io  L., 
and  which  he  derived  from  A.  S. ;  and,  conse- 
quently, could  not  defeat  the  operation  of  the 
first  deed  upon  the  land  specifically  conveyed. 
Brown  y ,  Jacksofij  3  Wheat.  449;  4  Cond.  Kep. 
291. 

92.  Under  the  law  of  Tennessee,  the  legal 
estate  does  not  pass  by  a  deed  of  conveyance  to 
the  grantee  untn  it  is  registered.  Lessee  of  Pat- 
ten et  al,y.  Reily^  1  Cooke,  119. 

93.  Registration  was  intended  by  the  legisla- 
ture to  stand  in  the  place  of  livery  of  seisin. 
Lessee  of  Palton  v.  Brown^  Ibid.  126. 

94.  In  Tennessee,  so  soon  as  a  deed  is  regis- 
tered, the  grantee  is  considered  as  having  been 
legally  seized  from  the  date  of  it :  the  pTaintifT 
in  ejectment  may  there  recover  upon  a  deed  ex- 
ecuted before,  but  registered  after  the  date  of 
the  demise  in  the  declaration.     Ibid. 

95.  If  the  law  directs  a  conveyance  to  be  re- 
gistered in  the  county  where  the  grantor  resides, 
and  there  are  several  grantors,  it  is  not  sufRcient 
to  register  in  the  county  where  one  only  resides. 
Watson  et  al.  y.  Dobbins,  1  Cooke,  350. 

96.  Recitals  in  a  deed  are  binding  on  the  par- 
tics  to  it  and  those  claiming  under  them,  but 
not  on  strangers.  Denn,  ex  dem,  of  West  v.  Pine 
etal.j  4  Wash.  691. 

97.  To  authorize  the  recording  of  a  deed  by 
the  law  of  Pennsylvania^  a  certificate  of  its  ac- 
knowledgment by  a  justice  of  the  peace  of  the 
state  of  New  York,  and  a  certificate  of  the  court 


of  common  pleas  of  that  state  that  he  was  anch 
justice,  is  not  sufficient,  unless  it  also  certify 
that  he  was  a  chief  officer  in  the  county.  Ley 
see  of  Rhoades  and  Snyder  y.  Selin  et  ol.,  4  Wash 
715. 

98.  It  is  no  objection  to  the  ezemplifioatkn, 
that  the  justice  who  wrote  and  certified  the  ac- 
knowledgment, did  not  also  state  himself  a  jns- 
tice  of  the  peace  in  the  certificate,  if  the  omis- 
sion be  supplied  by  proof  of  that  fact  at  the 
trial.  If  he  do  so  style  himself,  that  is  piima 
facie  evidence  of  the  fact.    Ibid, 

99.  The  fair  construction  of  the  act  of  assembly 
of  Virginia,  which  was  passed  in  December,  1792. 
for  regulating  conveyances,  requires  that  a  deea 
of  trust,  or  a  mortgage  on  personal  estate,  diould 
be  recorded  by  the  general  court  of  the  distriet, 
county,  city,  or  corporation,  in  which  the  grantor 
residea ;  and,  consequentl v,  a  deed  of  trust,  or 
mortgage  on  slaves,  which  was  recorded  ooiy 
in  the  court  of  the  county  in  which  the  slaTsi 
were  usually  employed,  (the  grantor  residing  in 
a  different  couuty,)  was  held  void,  as  to  a  cre- 
ditor. Bond  V.  Newbum  et  oi.,  1  Brockenb.  C. 
C.  R.  316. 

100.  According  to  the  true  construction  of  the 
law  of  Pennsylvania  of  1715,  relative  to  the  re- 
cording of  deeds,  the  deed  should  be  recorded 
in  the  county  where  the  land  lies.  Bot  if  a 
deed  conveys  lands  lying  in  dififerent  conntiea 
the  law  does  not  require  that  it  shall  be  recorded 
in  each  county.  It  is  sufficient  if  it  be  recorded 
in  one  of  the  counties,  and  then  the  exemplifi- 
cation of  it  will  be  evidence  as  to  any  of  the 
lands  conveyed :  and  this  construction  of  the  kw 
is  supported  by  the  practice  and  tacit  approln- 
tion  of  the  bench  and  bar,  as  clearly  proved  to 
the  court.  De  Lancey^s  Lessee  y.  M^Kean^  1  Wash. 
C.  C.  R.  525. 

101.  Until  the  act  of  1778,  there  vras  no  abso- 
lute necessity  to  record  deeds  at  all,  except 
mortgages  ^  and  this  law  was  passed  for  the  pro- 
tection of  creditors  and  subsequent  purchasers. 
Ibid. 

102.  The  provisions  of  the  act  of  1715  were 
merely  intended  for  the  preservation  and  safe- 
keeping of  deeds.    Ibid, 

103.  A  deed  to  A,  in  consideration  of  a  sum 
of  money  paid  or  secured  to  be  paid,  in  the  osoal 
form  of  a  deed  of  bargain  and  sale,  is  to  be  coa- 
sidered  as  a  conveyance  executed,  notwithstand- 
ing a  covenant  by  the  grantor  ''  to  make  a  pa- 
tent," which  can  only  mean,  to  obtain  one,  and 
deliver  it  to  the  grantee.  Lessee  of  Willis  v. 
Bucher,  3  Wash.  369. 

104.  The  court,  upon  a  special  verdict  or  a 
case  agreed,  cannot  presume  that  a  deed  made 
in  consideration  of  a  nominal  sum,  the  day  after 
another  was  made,  expressly  on  a  lottery  cons- 
deration,  was  also  on  a  lottery  considoratioo,  m 
as  to  avoid  it.  Nor  can  the  court  presume  a 
deed  to  be  fraudulent,  unless  the  case  or  verdict 
states  facts  to  show  the  fraud.  Ridgeteay  v.Og- 
den,  4  Wash.  C.  C.  R.  139. 

105.  The  act  of  the  legislature  of  Eentuckj. 
of  1796,  respecting  conveyances,  restrains  the 
ri^ht  to  convey  property  by  certain  rules  which 
it  prescribes,  ana  wnich  are  deemed 
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for  public  convenience.  The  original  right  to 
convey  property  renoains  unimpaired,  except  so 
far  as  it  is  abridged  by  the  statute.  Lessee  of 
Sicard  v.  Davis  et  al.,  6  Peters,  124. 

106.  The  first  section  of  the  act  can  apply 
only  to  purchasers  of  the  title  asserted  by  the 
conveyance,  and  to  the  creditors  of  the  party 
who  has  made  it.  It  protects  such  purchasers 
from  a  conveyance  of  which  they  had  no  notice, 
and  which,  if  known,  would  have  proven  tea 
their  making  the  purchase;  because  it  would 
have  infonned  them  that  the  title  was  bad,  that 
the  vendor  had  nothing  to  sell.  But  the  pur- 
chaser from  a  different  person,  of  a  difierent 
title,  claimed  under  a  different  patent,  would  be 
entirely  unconcerned  in  the  conveyance.  To 
him  it  would  be  entirely  unimportant,  whether 
this  distinct  conflicting  title  was  asserted  by  the 
original  patentee,  or  by  his  vendor.  The  same 
general  terms  are  applied  to  creditors  and  to 
purchasers;  and  the  word  creditors  can  mean 
only  the  creditors  of  a  vendor.    Ibid, 

107.  Under  that  statute,  the  only  requisites  to 
a  valid  conveyance  of  lands  are.  that  it  shall  be 
in  writing,  and  shall  be  sealea  and  delivered. 
Ibid, 

108.  The  acknowledgment^  and  the  proof 
which  may  authorize  the  admission  of  the  deed 
to  record,  and  the  recording  thereof,  are  provi- 
sions which  the  law  makes  for  the  secunty  of 
creditors  and  purchasers.  They  are  essential  to 
the  validity  of  the  deed  as  to  persons  of  that 
description,  not  as  to  the  grantor.  His  estate 
passes  out  of  him  and  vests  in  the  grantee,  so 
far  as  respects  himself,  as  entirely,  if  the  deed 
be  in  writing,  sealed  and  deliverea.  as  if  it  be 
also  acknowledged,  or  attested  and  proved  by 
three  subscribing  witnesses,  and  recorded  in  the 
proper  court.  In  a  suit  between  them,  such  a 
deed  is  completely  executed,  and  would  be  con- 
clusive, although  never  admitted  to  record,  nor 
attested  by  any  subscribing  witness.  Proof  of 
sealing  and  delivering  would  alone  be  required ; 
and  the  acknowledgment  of  the  fact  by  the  party 
-would  be  sufficient  proof  of  it.    Ibid. 

109.  Deeds  for  lands  in  the  District  of  Colum- 
bia, executed  by  an  insolvent  debtor,  under  the 
insolvent  laws  of  the  state  of  Pennsylvania,  and 
under  and  in  conformity  with  the  insolvent  laws 
of  the  state  of  Maryland,  not  having  been  en- 
rolled in  the  general  court  where  the  lands  lie, 
are,  in  a  legal  sense,  mere  nullities,  and  incapa- 
l>]e  of  passing  the  lands  described  in  them. 
CjrTUnUafs  Lessee  v.  Bir/A,  6  Peters,  302. 

110.  In  the  probate  of  deeds,  the  court  has  a 
special  limited  jurisdiction,  and  the  record  should 
state  the  facts  which  show  its  jurisdiction  in  the 

articular  case.  If  this  rule  be  disregarded, 
very  deed  admitted  to  record,  on  whatever 
ividence,  must  be  considered  as  regularly  ad- 
nitted.    i2os5  v.  3f ^Lung,  6  Peters,  283. 

111.  Bonds  and  other  deeds  may,  in  many 
oases,  be  good  in  part,  and  void  for  the  residue, 
iw-here  the  residue  is  founded  in  illegality,  but 
jdot  malum  in  se.  The  United  States  v.  Bradley^ 
a  O  Peters,  343. 

112.  lliere  is  no  solid  distinction  between 
t>ond8  and  other  deeds  containing  conditions^ 
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covenants  or  grants,  not  malum  in  se.  but  illegal 
at  the  common  law,  and  those  containing  condi* 
tions^  covenants  or  grants,  illegal  by  the  express 
prohibitions  of  statutes.  In  each  case  the  bonds 
or  other  deeds  are  void  as  to  such  conditions, 
covenants  or  grants  which  are  illesal,  and  are 
good  as  to  all  others  which  are  legal  and  unex* 
ceptionable  in  their  purport.  The  only  excep- 
tion is,  when  the  statute  has  not  confined  its 
prohibitions  to  the  illegal  conditions,  covenants 
or  grants,  but  has  expressly,  or  by  necessanr 
implication,  avoided  the  whole  instrument  to  all 
intents  and  purposes.    Ibid. 

113.  The  registry  of  a  paper,  not  duly  or  le- 
gallv  recorded,  is  not  constructive  notice.  Lyman 
V.  Arnold,  5  Mason's  C.  C.  R.  195. 

114.  By  the  common  law,  a  deed  of  land  is 
valid  witnout  registration;  and  where  register 
acts  require  deeds  to  be  recorded,  they  are  valid 
until  the  time  prescribed  by  the  statute  has  ex- 
pired ;  and,  if  recorded  within  the  time,  are  as 
effectual  from  the  date  of  execution,  as  if  no 
register  act  existed.  Clarke  v.  White,  12  Peters, 
178. 

115.  A  delivery  of  a  deed  is  essential  to  its 
validity.  If  it  be  delivered  as  an  escrow  on  con- 
ditions, those  conditions  must  be  complied  with, 
before  it  can  take  effect  as  a  deed.  Carr  v. 
Hoxie,  5  Mason's  C.  C.  R.  60. 


DEEDS  POLL. 

It  is  not  necessary  to  produce  the  deed  poll, 
from  the  person  in  whose  name  the  application 
was  made  for  a  tract  of  land,  in  order  to  support 
the  title  of  the  plaintiff  in  an  ejectment  for  the 
land;  the  plaintiff,  or  those  under  whom  he 
clain^s,  having  obtained  the  warrant,  and  paid 
the  purchase-money.  Lessee  of  WiUink  v.  mUes 
Peters'  C.  C.  R.  429. 


DELAWARE  RIVER. 

1.  The  proprietaries  of  New  Jersev  had  no 
right  in  the  Delaware  river  beyond  low-water 
mark.     Bennet  v.  Boggs,  Baldwin's  C.  C.  R.  73. 

2.  The  right  to  the  bed  of  the  river  was  in  the 
crown  of  England  before  the  revolution;  and 
therefore  the  compact  of  1676,  between  the  pro- 
prietary of  Pennsylvania  and  the  proprietaries 
of  New  Jersey,  did  not  give  a  right  to  the  fishe- 
ries therein.  The  king  was  not  a  party  to  \fxo 
compact.    Ibid. 

3.  The  rights  of  the  crown  devolved  on  tb6 
states  by  the  revolution,  and  were  confirmed  to 
them  by  the  treaty  of  peace.    Ibid, 


DEL  CREDERE  COMMISSION. 

1.  The  defendants  sold  goods  consigned  to 
them  by  the  plaintiff,  under  a  del  credere  com* 
mission,  and  received  in  payment,  for  part  of  the 
sales,  the  bills  of  exchange  of  W.  They  were 
authorised  by  the  plaintiff  to  remit  in  bids,  and 
with  the  other  proceeds  of  sales^  they  purchased 
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a  bill  drawn  by  J.  Both  bills  were  protested. 
The  court  held  the  defendants  liable  for  W.'s 
bill,  it 'having  been  received  in  payment  for  a 
debt  guarantied  by  them,  but  not  for  the  bill 
drawn  by  J.,  which  was  remitted  according  to 
order.  Mtdler  v.  BohlenSf  2  Wash.  C.  C.  R.  378. 
2.  A  del  credere  commission  is  not  demand- 
able,  where  the  sale  is  made  on  credit,  but  is, 
Devertheless,  paid  for  in  cash,  in  consideration 
of  the  deduction  of  a  certain  per  centage. 
Kingston  v.  Wilson^  4  Wash.  C.  C.  R.  310. 


DELIVERY. 

1.  Where  goods  were  sold,  lying  in  the  yen- 
dor's  warehouse,  on  a  credit  of  six  months,  for 
which  a  note  was  given,  and  the  goods  were 
sold  by  marks  and  numbers,  and  it  was  a  part 
of  the  consideration  of  the  purchaser,  that  they 
might  lie  rent  free  in  the  warehouse,  at  the  op- 
tion of  the  vendee,  and  for  his  benefit,  until  the 
vendor  should  want  the  room.  Heldj  that  there 
was  a  complete  delivery  of  the  goods,  so  that  on 
the  insolvency  of  the  vendee,  they  could  not  be 
stopped  by  the  vendor.  Barrett  v.  Goddard.  3 
Mason's  C.  C.  R.  107.  ^ 

2.  A  delivered  cotton  yam  to  B,  on  a  con- 
tract, that  the  same  should  be  manufactured 
into  plaids.  B  was  to  find  the  filling,  and  was 
to  weave  so  many  yards  of  the  plaids,  at  fifteen 
cents  per  yard,  as  was  equal  to  the  value  of  the 
yam  at  fifteen  cents  per  pound :  HM^  that  by 
deliver]^  of  the  yam  to  B,  the  property  thereof 
Tested  in  him.  Buffum  v.  Merry^  3  Mason's  C. 
C.  R.  478. 

3.  The  delivery  of  a  deed  may  be  inferred 
from  circumstances,  and  need  not  be  proved  by 
positive  testimony.  Gcrdner  v.  Collins^  3  Ma- 
son's C.  C.  R.  398. 

4.  Where  A  made  an  assignment  of  a  vessel 
at  sea,  in  trust  to  B,  to  indemnify  B  for  en- 
dorsements, and  also  to  pay  the  demands  of 
certain  other  creditors  named  in  the  convejrance : 
Heldj  that  the  taking  possession  of  the  vessel 
by  B  in  a  reasonable  time  and  manner  after  her 
return,  would  be  a  sufiicient  delivery  and  pos- 
session to  support  the  assignment,  afthoufirh  the 
creditors  of  it  should  attach  the  vessel  before 
such  possession  was  attained.  Held,  also,  that 
it  was  not  necessary  to  the  validity  of  the  assign- 
ment, that  the  creditors  should  be  technical  par- 
ties to  it,  nor  that  their  assent  should  be,  in  any 
manner,  given  to  it,  at  the  time  of  its  execution, 
if  they  assented  before  any  attachment  of  the 
property.  Heldj  further,  that  the  assignment, 
Deing  (or  the  benefit  of  the  preferred  creditors 
nnoonditionally,  and  without  any  stipulation  for 
a  release  or  otherwise,  the  law  would  in  such 
a  case  presume  the  assent  of  the  creditors. 
Wheeler  v.Sumnerj  4  Mason's  C.  C.  R.  183. 

6.  Under  a  oonveyance  taking  efifect  under 
the  statute  of  uses,  the  bargainee  has  a  com- 

1>lete  seisin  in  deed,  without  actual  entry  or 
ivery  of  seisin.    Green  y.  Liter  et  ol.,  8  Cranch, 
229 ;  3  Cond.  Rep.  97. 

6.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 


acceptances,  drawn  by  the  jmrchtser  and  n> 
dorsed  and  accepted  for  his  tccommodation, 
were  to  be  given  to  secure  payment    The 
sugars  were  to  be  shipped  on  Doard  a  ship  b^ 
longing  to  the  purchaser,  then  lying  in  the  same 
port,  and  bound  on  a  foreign  vo)'age.  The  ac- 
ceptances were  to  be  delivered  upon  the  TPtoni 
of  tlie  purchaser  from  Boston,  to  which  pUce  he 
was  going.    While  at  Boston,  he  failed,  and  as- 
signed his  property.   During  nis  absence,  a  pait 
ofthe  sugars  were  put  on  board  the  ship.  After 
his  return,  he  kept  his  own  failure  a  secret,  and 
also  the  failure  of  his  endorsers  and  acoentor 
and  procured  a  delivery  of  the  sugars.  HM, 
that  if  the  delivery  of  the  saeara,  ander  thoe 
circumstances,  was  not  intended  by  the  partiei 
to  be  an  absolute  delivery,  but  a  delirer)-  oo 
condition  only ;  that  the  terms  of  the  conUict 
were  complied  with,  then  the  vendor  might  re- 
claim the  sugars,  and  his  property  in  them  vas 
not  gone.    It  was  further  held,  that  if  the  dellTer; 
of  the  sugars,  after  the  failure,  laas  procBred  by 
a  fraudulent  suppression  of  that  fact,  thedelirery 
as  to  that  portion  was  altogether  wilhoot  leial 
validity,  whatever  might  be  the  case  aa  to  the 
other  parcels.    D'Wolf,  Jr.  v.  Bahett,  4  Mason's 
C.  C.  R.  289. 


DEMURRAGE. 

1.  Where  a  vessel  is  detained  in  port  by  «J 
wrongful  absence  of  a  seaman,  a  deduction  ot 
his  wages  is  allowed  to  the  loss  actually  sos- 
tained  by  the  detention  of  the  vessel.  Bnv» 
y.  The  Neptune,  Gilpin^sD.CR.  90. 

2.  Whef«  a  vessel  is  detained  by  ibe  leW 
of  the  seamen  to  work,  they  are  to  be  chaiged 
with  the  demurrage,  and  the  proportion  of  eacft 
seaman  who  refused  is  to  be  deducted  fioin  ba 
wages.  Snell  v.  The  Independence,  Gilpio  s  V. 
C.  R.  145. 

3.  Demurrage  ia  often  a  matter  of  contract, 
but  it  is  not  necessarily  so;  it  is  an  aUovanee 
for  the  detention  of  the  vessel,  and  may  in  caiej 
ex  delicto,  be  adopted  as  the  tree  roeasnreflj 
compensation.  The  Apdlan,  9  Wheat.  861;  9 
Cond.  Rep.  612. 


DEMURRER. 

1.  Where  the  whole  pleading  »« JP^ 
upon  the  record  by  a  demurrer,  it  is  the  daiy 
of  the  court  to  examine  the  whole,  and  go  to  "* 
first  error.  Where  the  special  demarrei  i»  »J 
the  plaintiff,  his  cwn  pleadings  are  to  be  scro^ 
nized :  and  the  court  will  notice  what  v«» 
have  been  bad  upon  a  general  demurrer.  Ccao 
v.  Graham?$  Adm'rs,  3  Cranch,  221;  1  wflfl' 
Rep.  510.  ^^ 

2.  Upon  a  demurrer  to  evidence,  the  te» 
mony  is  to  be  taken  most  strongly  again^  not 
who  demurs ;  and  such  conclusions  as  t^ 
might  justifiably  draw,  the  court  ought  to  dTVf- 
Pawling  et  d.  v.  The  United  SteUs,  4  Ctasci, 
219 ;  2  Cond.  Rep.  92. 

3.  It  is  a  known  mle  that  a  demuner  bna^ 
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til  the  pleadings  before  the  court,  and  in  conse- 
quence of  which  judgment  may  be  rendered 
Bcainst  him  who  committed  the  first  fault ;  or, 
which  will  most  generally  produce  the  same  re- 
sult, for  him  who  upon  the  whole  record  shall 
api)ear  to  be  entitled  to  the  judgment.  United 
Staitsy.Gumey  et  a/.,  4  Cranch,  333;  2  Cond. 
Rep.  132. 

4.  It  is  a  matter  of  discretion  with  a  court, 
whether  it  will  compel  a  party  to  join  in  a  de- 
murrer to  eyidence.  Young  et  d.  y.  Blacky  7 
Crancb,  565;  2  Cond.  Rep.  607. 

5.  A  demurrer  to  evidence  onght  not  to  be 
allowed  where  the  party  demurring  refuses  to 
admit  the  facts  which  the  other  side  attempts  to 

Srove;  nor  where  he  offers  contradictory  evi- 
ence,  or  attempts  to  establish  inconsistent  pro- 
positions.   Ibid, 

6.  The  want  of  oyer  of  the  condition  of  a 
bond,  is  fatal.  Upon  demurrer,  the  judgment  of 
the  court  must  be  against  the  party  who  commits 
the  first  error.  United  States  ▼.  Arthur^  5  Cranch, 
257 ;  2  Cond.  Rep.  247. 

7.  A  demurrer  should  state  the  facts  of  the 
case  as  relied  upon,  and  not  the  evidence  of 
them.  Fowle  y.  l%e  Common  Council  of  Alex-' 
andruu  11  Wheat.  320;  6  Cond.  Rep.  328. 

8.  One  party  cannot  insist  on  the  other  party 
joining  in  tne  demurrer,  unless  he  has  distinctly 
admitted,  on  the  record^  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  the  ad- 
versary has  conduced  to  prove.    Ibid, 

9.  If  there  should  be  a  joinder  on  demurrer 
without  such  admission,  judgment  will  be  re- 
fused on  the  demurrer.    Ibid, 

10.  Variances  between  the  writ  and  declara- 
tion are  matters  pleadable  in  abatement  only. 
and  cannot  be  taken  advantage  of  upon  general 
demurrer  to  the  declaration.  Duvall  v.  Craig^ 
2  Wheat.  45;  4  Cond.  Rep.  25. 

11.  If  a  breach  of  the  condition  of  a  bond 
given  by  the  owners  of  a  private  armed  vessel 
under  the  prize  act  of  June  26,  1812,  ch.  430, 
sec.  3,  appears  upon  demurrer,  the  defendants 
are  not  entitled  to  a  hearing  in  equity  under  the 
judiciary  act  of  1789,  ch.  20,  sec.  26.  GreeUy 
Y.  The  UniUd  States,  8  Wheat.  257;  5  Cond.  Rep. 
433. 

12.  If  oyer  be  improperly  demanded,  the  effect 
is  aided  on  a  general  demurrer,  where  it  is  sot 
down  as  a  cause  of  demurrer.  Sneed  v.  Wister, 
8  Wheat.  690;  5  Cond.  Rep.  556. 

13.  No  judgment  can  be  rendered  upon  a  de- 
murrer to  evidence  until  there  is  a  joinder  in 
demurrer ;  and  issue  cannot  be  joined  upon  the 
demurrer  so  long  as  there  is  any  matter  of  fact 
in  controversy  between  the  parties.  Fowle  v. 
The  Common  Council  of  Alexandria^  11  Wheat. 
320;  6  Cond.  Rep.  328. 

14.  The  demurrer  to  evidence  must  state  facts, 
and  not  merely  the  evidence  conducing  to  prove 
them.     Ibid, 

15.  Where  the  demurrer  to  evidence  is  de- 
fective in  these  respects,  and  judgment  has,  not- 
withstanding, been  rendered  upon  it  for  the 
party  demurring,  by  the  court  below,  the  judg- 
ment ^9vill  be  reversed  in  the  supreme  court  and 
a  nevr  trial  awarded.    Ibid, 


16.  On  a  demurrer  to  evidence,  the  judgment 
of  the  court  stands  in  the  place  of  the  verdict 
of  a  jury,  and  the  defendant  may  take  advantage 
of  any  defects  in  the  declaration,  by  a  motion  m 
arrest  of  judgment,  or  by  writ  of  error.  Bank 
of  the  United  States  r.  Smith,  11  Wheat.  175;  6 
Cond.  Rep.  257. 

17.  On  a  demurrer  to  evidence,  the  court  is 
substituted  in  the  place  of  the  jury,  as  the  judges 
of  the  facts;  and  everything  wnich  the  jury 
might  infer  from  the  evidence  is  to  be  considered 
as  admitted.    Ibid, 

18.  The  practice  of  demurring  to  evidence  is 
to  be  discouraged ;  and  courts  will  be  extremely 
iibeml  in  their  inferences  where  the  party  takes 
the  question  of  fact  from  the  appropriate  tnbunal. 
Ibid, 

19.  A  demurrer  admits  only  of  such  facts  at 
are  well  pleaded,  and  never  admits  the  law  aris- 
ing on  those  facts ;  and  a  demurrer  may  well  be 
entered  for  a  fialse  allegation  of  law.  United 
States  v.  Amoldj  1  Gallis.  348. 

20.  The  party  who  demurs  to  evidence,  seeks 
thereby  to  withdraw  the  consideration  of  the 
facts  from  the  jury,  and  is  therefore  bound  to 
admit  not  only  the  truth  of  the  evidence,  but 
every  fact  which  that  evidence  may  legally  con- 
duce to  prove  in  favour  of  the  other  {Mtrty.  And 
if  upon  any  view  of  the  facts,  the  jury  might 
have  given  a  verdict  against  the  party  demur- 
ring, tne  court  is  also  at  liberty  to  give  judg- 
ment against  him.  Thornton  v.  The  Bank  of 
Washington,  3  Peters,  36. 

21.  The  defendant  in  the  court  below  having 
withdrawn  his  cause  from  the  jury  by  a  de- 
murrer to  evidence,  or  having  submitted  to  a 
verdict  for  the  plaintiff,  subject  to  the  demtirrer, 
cannot  hope  for  a  judgment  iu  his  favour,  if  by 
any  fair  construction  of  the  evidence  the  verdict 
can  be  sustained.  Chinoweth  et  at,  v.  The  Lessee 
of  Haskell  et  d,,  3  Peters,  96. 

22.  A  demurrer  is  an  answer  in  law  to  the 
bill,  though  not,  in  a  technical  sense,  an  answer 
according  to  the  common  language  of  practice. 
State  of  New  Jersey  v.  The  People  of  the  State  of 
New  York,  6  Peters,  323. 

23.  At  January  term,  1831.  an  order  was  made, 
giving  the  state  of  New  YorK  leave  to  appear  on 
the  second  day  of  this  term,  and  answer  the 
complainants'  oill ;  and  if  there  should  be  no 
appearance,  that  the  court  would  proceed  to  hear 
the  cause  on  the  part  of  the  complainants,  and 
to  decree  on  the  matter  of  the  bill.  On  the  first 
day  of  the  term,  a  demurrer  to  the  complainants' 
bill  was  filed,  which  was  signed  "Green  C. 
Bronson,  attorney-general  of  New  York."  No 
other  appearance  was  entered  on  the  part  of  the 
defendants.  By  the  court : — ^The  demurrer  filed 
in  the  case  by  the  attorney-general  of  New  York, 
he  being  a  practitioner  m  this  court,  is  consi- 
dered as  an  appearance  for  the  state.  If  the 
attorney-£[eneral  did  not  so  mean  it,  it  is  not  a 
paper  which  can  be  considered  as  in  the  causey 
or  be  placed  on  the  files  of  the  court.  The  de- 
murrer being  admitted  as  containing  an  appear- 
ance by  the  state  of  New  York,  it  amounts  to  a 
compliance  with  the  order  of  the  court.    Ibid» 

24.  It  is  an  established  rule  on  demurrer|  that 
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althoagh  the  pleading  demurred  to  may  be  de- 
fective, the  court  will  give  Judgment  9gain8t  the 
party  whose  pleading  was  nr^t  defective  in  point 
of  substance.  Spngg  v.  The  Bank  of  Mount 
Pleasant,  10  Peters,  257. 

25.  A  court  of  equity  may  allow  an  amend- 
ment of  a  bill  after  deciding  against  the  bill,  and 
allowing  a  demurrer  on  argument.  Hunt  v. 
RousmanieTf  2  Mason's  C.  C.  R.  342. 

26.  A  judgment  had  been  recovered  by  the 
United  States  for  a  penalty  which  was  afterwards 
remitted.  The  marshal  to  whom  an  execution 
was  issued  had  made  a  levy,  but  on  being  served 
with  the  warrant  of  remission  redelivered  the 

gDods  to  the  debtors.  An  action  was  thereupon 
rought  against  him  by  the  United  States  for  the 
moiety  of  the  penalty  allowed  to  the  officers ; 
but  the  declaration  alleged  no  interest  in  them, 
but  in  the  United  States  only.  The  defendant 
pleaded  the  remission.  The  plaintiffs  replied 
the  interest  of  the  officers.  On  special  demurrer, 
held  to  be  a  departure.  United  Slates  v.  Morris, 
1  Paine's  C.  C.  R.  209. 

27.  In  an  action  by  the  p08tmaster*general 
against  a  deputy  postmaster  and  his  sureties,  on 
the  bond  executed  by  them,  the  sureties  pleaded 
that  plaintiff  did  not,  as  he  was  bound  by  law 
to  do,  call  upon  his  deputies  to  settle  his  accounts, 
or  cause  smts  to  be  brought  against  him  for  not 
so  doing,  nor  did  he  give  notice  to  the  sureties 
of  the  defaults,  but  fraudulently  and  in  violation 
of  his  duty  to  the  United  States  and  to  the  sure- 
ties^ neglected  to  brins  such  actions,  and  to  sive 
notice.  The  plaintiff  demurred  generally.  Held. 
that  the  demurrer  having  admitted  the  fraud 
stated  in  the  plea,  the  plaintiff  cannot  recover. 
Postmaster-General  v.  Ustic,  Potts,  and  Allen.  4 
Wash.  C.  C.  R.  347. 

28.  A  plea  which  professes  to  be  in  bar  of  the 
whole  demand,  and  yet  is  so  only  to  a  part,  is 
bad  on  special  demurrer.  Postmasler'Generd 
V.  Reeder,  4  Wash.  C.  C.  R.  678. 

29.  If  the  defendant  plead  in  bar  a  matter 
which  is  no  defence  at  all,  and  it  is  found  for 
him,  still  he  cannot  have  judgment;  but  the 
court  will  give  judgment  for  the  plaintiff,  non 
obstante  vendictum,  provided  the  defect  in  the 
plea  is  not  in  the  form,  but  in  the  matter  of  it. 
If  it  be  in  the  form,  and  can  be  made  better  by 
any  pleadings,  a  repleader  will  be  awarded. 
The  rule  is  the  same,  if  the  facts  stated  in  a 
demurrer  to  evidence  maintain  such  a  plea. 
Ibid, 

30.  A  demurrer  in  a  case  proceeded  on  under 
the  civil  law,  does  not  prevent  the  partv  who 
demurred  contesting  the  tacts  confessed  in  the 
demurrer,  and  compelling  the  opposite  party  to 
prove  them.  Crawford  v.  The  H^illiam  Penn,  3 
Wash.  C.  C.  R.  484. 

31.  If  the  declaration  does  not  set  forth  a 
proper  case,  and  in  a  correct  form,  the  defendant 
may  avail  himself  of  these  defects  on  demurrer. 
Bos  et  al,  v.  Steele,  Peters'  C.  C.  R.  406. 

32.  A  plea  which  states  matters  which  oc- 
curred Bubsequeat  to  the  institution  of  the  suit, 


is  bad  on  demurrer.  Lockmpon  v.  Smithy  Fetenf 
C.  C.  R,  466. 

33.  Where  objections,  merely  formal,  are 
stated  as  causes  of  demurrer,  a  party  is  entitied 
to  the  benefit  of  the  exceptions,  if  they  are  well 
founded.    Ibid. 

34.  Where  the  defendant  demare  to  the  lull 
for  faults  and  informalitie!^  the  complainant  w 
not  entitled  to  have  it  dismissed,  but  mutt  set  it 
down  for  argument.  Hurst  v.  Hunt,  1  Waah-C. 
C.  R.  56. 

35.  If  the  plaintiff,  in  an  action  oaanteot, 
omit  to  state  tnat  a  patent  did  issae^d  there  is 
a  general  demurrer,  it  is  fatal.  Extcuhn  of 
Ftdton  V.  Myersj  Circuit  Court  of  the  United 
States. 

36.  It  was  a  well-established  rale  of  chancegr, 
before  the  American  revolution,  tosQ&tainablQ 
for  discovery  where  they  could  not  get  the  relief 

§  rayed  for.  If  the  plaintiff  was  entitled  to  a 
iscovery  and  not  to  relief,  the  defendant  matt 
answer  the  former,  and  might  demur  to  the 
latter;  but  a  general  demurrer  was  oniformly 
overruled,  if  the  plaintiff  was  entitled  to  an  an- 
swer to  either.  Baker  v.  Biddle,  Baldwin's  C. 
C.  R.  409. 

37.  The  assignment  of  breaches  in  an  action 
on  an  embargo  bond,  is  a  part,  and  a  re^ im- 
portant part  of  the  declaration,  and  npon  de- 
murrer to  the  declaration,  the  plaintiff's  attoney 
will  not  be  permitted  to  strike  out  the  assia- 
ment  of  breaches^  on  the  ground  that  the  dec)^ 
ration  is  good  without  it:  such  a  course  woold 
not  be  tolerated  in  any  court.  Diioft  ▼•  "* 
United  States,  1  Brockenb.  C.  C.  R.  177. 

38.  A  demurrer  is  in  the  nature  of  a  plea  to 
the  action,  and  will  be  considered  as  a  plea  m 
abatement.  The  court  will  disregard  ^^.^ 
cial  causes,  and  considerinsf  the  dcmuner  ilw^ 

Eendently  of  them,  will  decrde  upon  it  as  if  they 
ad  not  been  inserted  in  it.    CutUr  and  Staajf 
V.  Ellis  and  Allen,  2  Brockenb.  C.  C.  R.  U. 
See  Plsas  and  Plkasing. 


DEPARTMENTS  OF  THE   GOVERNMENT 
OF  THE  UNITED  STATES. 

There  are  many  authorities  conferred  on  the 
different  departments  of  the  government,  whiMj 
for  their  due  execution,  require  serrices  a» 
duties  which  are  not  strictly  appertaining  to, « 
devolved  upon,  any  particular  officer,  and  whw 
require  agencies  of  a  discretionary  nature,  u 
such  cases,  the  department  charged  vilb  tne 
execution  of  the  particular  authority,  bosinw^ 
or  duty,  has  always  been  deemed  inddeataflf 
to  possess  the  right  to  employ  the  proper  pa- 
sons  to  perform  the  same,  as  the  appropw" 
means  to  carry  into  effect  the  recjxured  end; 
and,  also,  the  right,  where  the  service  or  doty 
is  an  extra  service  or  duty,  to  allow  the  persfi 
so  employed  a  suitable  compensatioa.   Gfd» 
V.  The  United  States,  15  Peters,  336. 
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1.  General  Principles. 

1.  It  is  a  fata]  objection  to  a  deposition  taken 
under  the  jadiciary  act  of  September  24th,  1789, 
KC.  30,  ch.  20,  that  it  was  opened  out  of  court. 
Bede  t.  Thompson  et  al,j  8  Cranch,  70  ]  3  Cond. 
Bep.  35. 

2.  The  prorision  in  the  30th  section  of  the 
judiciary  act  of  September  24th.  1789,  as  to 
taking  aepositions  de  bene  esse,  aoes  not  apply 
to  cases  pending  in  the  supreme  court,  but  only 
to  cases  m  the  circuit  and  district  courts.  Tes- 
timony by  depositions  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  its  rules.'  The  Argo, 
2  Wheat.  287;  4  Cond.  Rep.  119. 

3.  When  there  is  an  attorney  of  record,  no- 
tice must  be  given,  in  all  cases,  of  the  taking 
of  depositions.    The  Argo,  2  Gallis.  C.  C.  R.  314. 

4.  Where  depositions  are  taken  to  be  used 
acainst  the  United  States,  if  there  be  an  attorney 
of  the  United  States  within  one  hundred  miles 
of  the  place  of  caption,  notice  must  be  given  to 
him.     Ibid, 

5.  It  seems  that  it  is  no  objection  to  the  com- 
petency  of  a  deposition,  that  it  is  not  sisned  by 
the  witness.  AetUuid  t.  Bissetj  1  Wa£.  C.  C 
R.  144. 

6.  The  depositioa  of  a  witness,  now  dead, 
though  taken  in  another  cause,  between  other 
parties,  and  on  a  different  subject,  is  competent 
evidence  to  prove  pedigree :  it  is  as  good  at  least 
as  hearsay  evidence.  Lessee  of  Barent  v.  Day^ 
3  Wash.  C.  C.  R.  243. 

7.  A  witness,  whose  deposition  is  taken  de 
bene  esse,  must  be  proved  to  have  been  subpcB- 
oaeJ,  and  unable  to  come ;  unless  he  is  so  old 
and  generally  so  infirm  that  his  attendance  could 
not  be  expected,  or  his  deposition  is  not  admissi- 
ble. Merely  provinf^  the  witness  to  be  sixty-five 
years  old,  is  not  sufi^ient.    Ibid* 

8.  A  deposition^  though  to  prove  a  pedigree, 
cannot  be  read,  if  taken  before  other  persons 
than  those  mentioned  in  the  commission.    Ibid, 

9.  Where  a  deposition,  de  bene  esse,  is  offered 
in  evidence,  the  partv  must  show  due  diligence 
to  procure  the  attendance  of  the  witness.  Pel' 
tibone  v.  Derringfr,  4  Wash.  C.  C.  R.  215. 

10.  It  is  no  objection  to  reading  the  deposition 
of  a  witness,  living  in  another  state  above  one 
hundred  miles  from  the  court,  taken  under  a 
rule  of  court,  that  the  witness  had  been  in  the 
place  where  the  court  is  held,  during  the  sitting 
of  the  court,  but  without  the  knowledse  of  the 

farty  offering  the  evidence.    Query,  U  he  had 
nown  it,  would  it  have  varied  the  case?    Ibid. 

1 1.  The  deposition  of  a  witness,  taken  out  of 
the  state,  and  more  than  one  hundred  miles  from 
the  place  where  the  court  is  holden,  cannot  be 
fead.     Bleecher  v.  Bond,  3  Wash.  C.  C.  R.  529. 

12.  If  an  objection  is  taken  to  some  of  the 


answers  in  a  deposition,  because  the  interroga* 
tories  are  leading,  the  court  will  refer  the  matter 
to  a  master ;  ana  the  answer  to  such  questions 
as  are  reported  and  determined  to  be  leading, 
will  be  suppressed.    Ibid, 

13.  Where  a  foreign  government  refuses  to 
suffer  the  commission  to  be  executed  within  its 
jurisdiction^  the  circuit  court  may  issue  letters 
rogatory,  for  the  purpose  of  obtaining  testimony, 
according  to  the  forms  and  practice  of  the  civil 
law.  Nelson  et  ai,  v.  The  United  States,  Peters' 
C.  C.  R.  235. 

14.  In  such  case,  where  the  business  is  taken 
out  of  the  hands  of  persons  appointed  by  the 
court,  the  ends  of  justice  seem  to  require  a  de- 
parture, in  some  decree,  from  the  ordinary  rules 
of  evidence,  and  a  less  strict  adherence  to  form. 
Ibid. 

15.  The  provisions  of  the  act  of  congress, 
relative  to  the  taking  of  depositions,  are  very 
important,  and  ought  to  be  adhered  to  strictly. 
Ibid, 

16.  The  practice  of  the  state  courts  cannot 
sanction  the  admission  of  depositions  in  the 
courts  of  the  United  States,  which  are  not  taken 
according  to  the  laws  of  the  United  States. 
Evans  v.  Eaton^  7  Wheat.  356;  5  Good,  Rep. 
302. 

17.  The  deposition  of  a  witness  who  resides 
three  hundred  miles  from  Philadelphia,  taken 
de  bene  esse,  cannot  be  read  in  evidence,  unless 
the  witness  was  served  with  a  subpcBnsl  and  it 
appears  that  from  some  sufficient  reason  ne  can- 
not attend.  Lesue  of  Brown  v.  GaUoway,  Pe- 
ters' C.  C.  R.  291. 

18.  In  chancery,  where  the  deposition  of  a 
witness  has  been  once  taken  and  closed,  it  is  not 
the  practice  to  allow  him  to  be  re-examined 
without  an  order  of  court^  and  then  only  upon 
good  cause  shown.  Phettiplace  v.  Sayles,  4  Ma- 
son's C.  C.  R.  312. 


19.  Notwithstanding  an  order  of  the  court, 
closing  all  testimon^^  m  a  cause,  after  a  limited 
time,  under  a  commission,  the  court  will  enlarge 
it,  nnon  proof  of  newly  discovered  evidence, 
whicn  the  party  could  not  procure  to  be  taken 
under  such  commission,  the  same  having  come 
to  his  knowledge  after  the  execution  thereof. 
Schooner  Ruby,  5  Mason's  C.  C.  R.  451. 

20.  Agreements  had  been  made,  under  which 
depositions  taken  in  other  cases  where  the  same 
questions  of  title  were  involved,  should  be  read 
in  evidence,  and  on  the  hearing  in  the  circuit 
court  these  depositions  were  re»d :  afterwards, 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  circuit  court  was  reversed,  and  by  the  de- 
cree of  reversal  the  parties  were  permitted  to 

Eroceed  de  novo.  When  the  case  was  again 
card  in  the  circuit  court,  the  defendant  objected 
to  the  readinff  of  the  depositions;  asserting  that 
the  decree  of  reversal  annulled  the  written  cer- 
tificate of  the  parties  for  the  admission  of  testi- 
mony. By  the  court : — ^The  consent  to  the  depo- 
sitions was  not  limited  to  the  firat  hearing,  but 
was  co-extensive  with  the  cause.  The  words  in 
the  decree  of  reversal,  that  the  parties  may  pro- 
ceed de  novo,  are  not  equivalent  to  a  dismission 
of  the  bill  without  prejudice;  nor  ooold  the  court 
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have  understood  them  as  affecting  the  testimony 
in  the  caase,  or  setting  aside  the  solemn  agree- 
ment of  the  parties.  The  testimony  is  stil]  ad- 
missible to  the  extent  of  the  agreement.  Vattier 
V.  Hinde,  7  Peters,  252. 

21.  No  one  can  take  the  benefit  of  a  yerdict, 
or  of  depositions,  who  would  not  have  been  pre- 
judiced by  them,  had  they  been  otherwise. 
Boudereau  y.  Montgomery^  4  Wash.  C.  C.  R. 
186. 

22.  But  depositions  taken  between  other  par- 
ties on  the  same  point,  may  be  read  to  proye  the 
pedigree,  as  hearsay,  or  declaxations  j  the  wit- 
nesses being  dead.    Ibid. 

23.  There  are  two  modes  of  taking  deposi- 
tions under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  not  necessary,  but  the 
forms  prescribed  must  be  strictly  pursued.  By 
a  subsequent  part  of  the  section,  depositions 
may  be  taken  by  a  dedimus  potestatem,  accord- 
ing to  common  usage.  In  Virginia,  the  ]aws 
of  the  state  are  to  be  referred  to  on  tiie  subject 
of  notice.  Those  laws  do  not  authorize  notice 
to  an  attorney  at  law:  the  word  attorney,  in 
the  act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive 
notice;  but  he  may  consent  to  receive,  or  he 
may  waive  it,  and  shall  not  afterwards  be  per- 
mitted to  object  to  the  want  of  it.  Buddicumv, 
Kirk,  3  Cranch,  293 ;  1  Cond.  Rep.  535. 

24.  The  letters  of  the  plaintiff  to  the  secretary 
of  state,  containing  applications  for  a  patent,  and 
specifications,  certified  under  the  seal  of  that 
department,  as  papers  remaining  in  that  office, 
were  properly  admissible  in  evidence.  Peltihone 
V.  Derringer^  4  Wash.  C.  C.  R.  215. 

25.  Depositions  taken  in  evidence,  without  a 
commission  or  rule  of  court,  in  the  state  of  New 
York,  more  than  one  hundred  miles  from  Phila- 
delphia, but  conforming  in  all  respects  to  the 
thirtieth  section  of  the  judiciary  act  of  1789,  may 
be  read  in  evidence.     Ibid. 

26.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  1789,  cannot  be 
read  in  evidence,  unless  the  judge  certifies  that 
it  was  reduced  to  writing,  either  by  himself  or 
by  the  witness  in  his  presence.    Ibid, 

27.  Depositions  between  other  parties  admit- 
ted by  agreement,  may  be  read  on  every  trial 
of  the  case  until  it  shall  be  finally  decided. 
Hinde  et  al.  y.  Vattier  et  a/.,  1  McLean's  C.  C.  R. 
116. 

28.  The  courts  are  presumed  to  know  who 
can  take  depositions,  under  the  laws  of  the  state, 
and  the  official  character  of  such  persons  will  be 
presumed  without  further  proof  than  their  having 
acted  as  such.  Jasper  v.  Porter.  2  McLean's  C. 
C.  R.  570. 

2.  Depositiont  taken  under  the  Judiciary  Act  of 

1789. 

29.  That  the  deponent  is  a  seaman,  on  board 
a  gun  boat  in  harbour,  and  liable  to  be  ordered 
to  some  other  place,  and  not  to  be  able  to  attend 
the  court  at  the  time  of  its  sitting,  is  not  a  suffi- 
cient reason  for  taking  his  deposition  de  bene 
esse,  under  the  judiciary  act  of  September  24, 


1789,  ch.  20.     The  Samuelj  1  Wheat.  9 ;  3  Cond. 
Rep.  466. 

30.  If  it  appear  on  the  face  of  a  depoutioo, 
taken  under  the  act  of  congress,  that  ihe  officer 
taking  the  same  was  authorized  by  ihe  act,  it  ii 
sufficient  in  the  first  instance,  witboot  any  proof 
that  he  was  such  officer.  Ruggles  r.  BucbMr^ 
1  Paine,  358. 

31.  Objections  to  the  competency  of  the  wit- 
ness, whose  deposition  is  taken  under  the  thir- 
tieth section  of  the  judiciary  act  of  September 
24,  1789,  ch.  20,  should  be  made  at  the  time  of 
taking  the  deposition,  if  the  party  attend  and  the 
objections  are  known  to  him,  in  order  that  they 
may  be  removed ;  otherwise  ne  will  be  presamed 
to  waive  them .  United  States  v.  Om  Cose  of  Hair 
Pencils,  1  Paine's  C.  C.  R.  400. 

32.  It  seems,  that  it  is  no  objection  to  the 
competency  of  a  deposition,  that  it  is  not  signed 
by  the  witness.  Ketland  v.  Bissett,  1  Wasl.  C 
C.  R.  144. 

33.  A  deposition  taken  under  the  30th  sectioo 
of  the  judiciary  act  of  September  24th,  1789, 
ch.  20,  cannot  be  read  in  evidence,  unless  the 
judge  before  whom  it  is  taken  certify  that  itvai 
reduced  to  writing  by  himself,  or  by  the  riinea 
in  his  presence.  Petlibone  y.  Pernnger,  4  Wash. 
C.  C.  R.  214. 

34.  Where  the  certificate  of  a  magistiate  tak- 
ing a  deposition,  stated  it  to  have  been  written 
in  his  presence,  without  saying  by  whom;  and 
it  appeared  that  the  substance  of  it  had  beeu 
reduced  to  writing  by  the  deponent,  ten  days 
before,  at  a  difierent  place,  when  the  roagvtnte 
was  not  present ;  sucn  deposition  is  not  sidmissi- 
ble  in  evidence.  United  States  v.  Smsthj  4  Oayi 
121. 

35.  To  authorize  a  deposition,  taken  under  the 
act  of  September  24th,  1 789,  ch.  20,  to  he  r(«d 
in  evidence,  all  the  ceremonies  prescribed  by 
the  act  must  be  obsenred.  The  act  rpqoirvf 
that  the  deposition  shall  be  retained  by  the  ma- 

fistrate  taking  it,  until  he  deliver  the  nme  with 
is  own  hand  into  the  court  for  which  it  is  taken; 
or  shall,  together  with  the  reason  of  its  being 
taken,  notice,  &c.,  be  by  him  sealed  up  and  direct- 
ed to  such  court.    North  Carolina  Cases,  SI 

36.  The  authority  given  by  the  act  of  coo^ 
of  the  24th  September,  1789,  ch.  20,  to  take 
depositions  of  witnesses,  in  the  absence  of  the 
opposite  party,  is  in  derogation  of  the  roles  of 
the  common  law,  and  has  always  been  oonstroed 
strictly;  and»  therefore,  it  is  necessary  to  estab- 
lish that  all  the  reouisites  of  the  law  nave  ben 
complied  with,  before  such  testimony  is  admis' 
sible.     Bell  v.  Morrison  et  al,,  1  Peters,  355. 

37.  The  certificate  of  the  magistrate  takios 
the  deposition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  depositioa  to 
be  read  to  the  iury,  if  all  the  necessary  facts  an 
there  sufficiently  disclosed.     Ibid.  356. 

38.  It  should  plainly  appear,  from  the  oeitifr 
cate  of  the  magistrate,  that  all  the  requisites  of 
the  statute  have  been  fully  complied  with;  and 
no  presumption  will  be  admitted  to  sopply  any 
defects  in  the  taking  the  deposition.    IM. 

39.  In  the  caption  of  a  depoeitioa  taken  befoit 
the  mayor  of  Norfolk,  to  be  used  in  a  canse  de- 
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pending,  and  afterwards  tried  in  the  circuit  court 
of  the  United  States  held  in  Baltimore,  the  mayor 
Btateil  the  witness  "  to  be  a  resident  in  Norfolk  j" 
and,  in  his  certificate^  he  states  that  the  reason 
for  taking  the  deposition  is,  '^  that  the  witness 
lives  at  a  greater  distance  than  one  hundred 
miles  from  the  place  of  trial,  to  wit,  in  the  bo- 
rough of  NorfolK."  It  was  sufficiently  shown 
bjT  this  certificate,  at  least  prima  facie,  that  the 
witness  lived  at  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  trial.  The  PaUqh 
SCO  Insuranu  Co.  v.  SoutkgcUe  et  oZ.,  5  Peters, 
604. 

40.  The  provisions  of  the  thirtieth  section  of 
the  act  of  congress,  entitled  *'  an  act  to  establish 
the  judicial  courts  of  the  United  States,"  which 
relate  to  the  taking  of  depositions  of  witnesses. 
\irhose  testimony  shall  be  necessary  in  any  civil 
cause  depending  in  any  district  in  the  courts  of 
the  United  Slates,  who  reside  at  a  greater  dis- 
tance than  one  hundred  miles  from  the  place  of 
trial  'j  are  Dot  confined  to  depositions  taken  with- 
in the  district  where  the  court  is  held.    Ibid, 

41.  In  all  cases  where,  under  the  authority  of 
an  act  of  congress,  a  deposition  of  a  witness  is 
taken,  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles;  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  the  witness  to  attend  con- 
tinues: the  disability  being  supposed  temporary, 
and  the  only  impediment  to  compulsory  attend- 
ance. The  act  declares  expressly,  that  unless 
this  disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not  ex- 
tend to  the  deposition  of  a  witness  living  at  a 
ffreater  distance  from  the  place  of  trial  than  one 
hundred  miles;  he  being  considered  beyond  a 
compulsory  attendance.    Ibid. 

42.  The  deposition  of  a  witness  living  beyond 
one  hundred  miles  from  the  place  of  trial,  may 
not  always  be  absolute ;  for  the  party  a^inst 
vrhom  it  is  to  be  used  may  prove  the  witness 
has  removed  within  the  reach  of  a  subpcena, 
after  the  deposition  was  taken ;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burden  of 
provins  this  would  rest  upon  the  party  opposing 
the  admission  of  the  deposition  in  evidence. 
For  a  witness  whose  deposition  is  taken  under 
ench  circumstances,  it  is  not  necessary  to  issue 
a  subpcBna.  It  would  be  a  useless  act ;  the  wit- 
ness could  not  be  compelled  to  attend  person- 
ally.   Ibid. 

43.  Besides  the  ordinary  and  usual  meaning 
of  the  word,  deposition  is  confined  to  written 
testimony,  at  least  in  legal  proceedings;  and  in 
legislating  on  this  subject,  congress  must  be  pre- 
sumed to  use  the  language  in  its  legal  sense.  It 
is  believed  that  no  instance  will  be  found  in  the 
laws  of  the  United  States,  where  it  is  used  in 
any  other  sense.  In  the  act  of  24th  September, 
1789,  eh.  20,  sect.  30,  in  which  congress  have 
provided  for  taking  the  depositions  of  witnesses, 
under  certain  circumstances;  the  language  is, 
that  ''the  deposition  of  such  person  may  be 
taken :"  and  throughout  the  whole  section,  the 


word  is  used  to  denote  the  written  testimony  of 
witnesses,  in  contradistinction  to  oral  testimony. 
United  States  v.  Coolidgej  1  Gallis.  C.  C.  R.  488. 

44.  A  deposition  of  a  witness  residing  in  the 
state,  above  one  hundred  miles  from  the  place 
of  holding  the  court,  taken  under  a  rule  entered 
by  the  plaintiff  in  tne  clerk's  office,  but  not  in 
conformity  with  the  requisitions  of  the  thirtieth 
section  of  the  judicial  act,  cannot  be  read  in  evi- 
dence.   Evans  v.  Hettick,  3  Wash.  C.  C.  R.  408. 

45.  A  deposition,  taken  before  the  trial,  of  an 
informer,  who  is  entitled,  under  the  act  of  con* 
^ress,  to  a  portion  of  a  fine,  forfeiture  or  penalty, 
is  not  admissible  evidence.  The  act  of  congress 
only  makes  such  an  informer  a  competent  wit- 
ness, when  ''  he  shall  be  necessary  as  a  witness 
on  the  trial :''  of  which  necessity  the  court  must 
judee  after  hearing  the  other  testimony.  Thomas 
jr  Henry  v.  The  United  StaUs,  1  Brockenb.  C.  C. 
R.367. 

46.  A  party  who  offers  as  evidence  in  an  ap- 
pellate federal  court,  a  deposition  taken  de  bene 
esse,  must  show  that  the  requisites  of  the  judi- 
ciary act  have  been  complied  with,  viz.,  that  the 
deponent  is  dead,  out.  of  the  United  States,  or 
gone  to  a  greater  distance  than  one  hundred 
miles,  &c. ;  and  unless  he  does  this,  the  deposi- 
tion cannot  be  read.    Ibid, 

3.  Depositions  taken  under  a  Commission^  or  De* 
dimus  Potestatem, 

47.  There  are  two  modes  of  taking  depositions 
under  the  act  of  congress.  By  the  first,  notice 
in  certain  cases  is  not  necessary;  but  the  forms 
prescribed  must  be  strictly  pursued.  By  a  sub- 
sequent part  of  the  section,  depositions  may  be 
taken  by  a  dedimus  potestatem,  according  to 
common  usage.  In  Virginia,  the  laws  of  that 
state  are  to  be  referred  to  on  the  subject  of  no- 
tice. Those  laws  do  not  authorize  notice  to  an 
attorney  at  law ;  the  word  attorney,  in  the  act 
of  assemblj^,  means  attornev  in  fact.  An  attor- 
ney at  law  is  not  compellable  to  receive  notice; 
but  he  mav  consent  to  receive,  or  he  may  waive 
it,  and  shall  not  afterwards  be  permitted  to  object 
the  want  of  it.  Buddicum  v.  Kirkj  3  Cranch,  293 ; 

1  Cond.  Rep.  535. 

48.  If  notice  is  ffiven  that  a  deposition  will  be 
taken  on  the  8th  oi  August,  and  that  if  not  taken 
in  one  day,  the  commissioners  will  adjourn  from 
day  to  day;  until  it  be  finished ;  and  the  com- 
missioners meet  on  the  8th,  and  adjourn  from 
day  to  day,  till  the  12tb,  and  from  tne  12th  to 
the  19th,  when  the  deposition  is  taken;  such 
deposition  is  not  taken  agreeably  to  notice. 
Bleecker  v.  JBond,  3  Wash.  C.  C.  R.  529. 

49.  Depositions  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  b;^  the  plaintiff,  althoiiffb  the 
plaintiff  had  not  notice  of  the  time  and  puice  of 
taking  the  same.    Yeaton  v.  f*ry,  5  Cranch,  835 ; 

2  Cond.  Rep.  273. 

50.  Depositions  taken  according  to  the  proviso 
in  the  thirtieth  section  of  the  judiciary  act  of 
September  24,  1789,  ch.  20,  under  a  dedimnB 
potestatem,  according  to  common,  usage,  when 
It  may  be  necessary  to  prevent  a  failure  or  delay 
o/ justice,  are  under  no  circumstances  to  be  con* 
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ttdered  as  taken  de  bene  esse,  whether  the  wit- 
9668  resides  beyond  the  process  of  the  court,  or 
within  it ;  the  provisions  of  the  act  relative  to 
depositions  de  oene  esse,  being  confined  to  those 
taken  under  the  enacting  part  of  the  section. 
8$rgeant^s  Lessee  v.  Biddle  et  a/.,  4  Wheat.  508 ; 
4  Cond.  Rep.  522. 

61.  A  deposition,  taken  under  a  coroniission, 
18  fatally  defective,  if  the  general  interrogatory, 
'^  Do  you  know  any  thing  farther  1"  &c.,  is  not 
answered.  Richardson  v.  Golden,  3  Wash.  C.  C. 
R.  109. 

52.  So,  if  the  witness  is  merely  asked  whe- 
ther an  ex  parte  affidavit,  previously  given  b^ 
him  of  the  facts,  contains  the  truth,  the  deposi- 
tion is  bad :  he  should  have  been  interroCTted 
as  to  the  facts  contained  in  the  affidavit.    Ibid. 

53.  A  depositiorK  though  to  prove  a  pedigree, 
cannot  be  read,  it  taken  before  other  persons 
than  those  mentioned  in  the  commission.  Les- 
$ee  of  Burnet  v.  Dayj  3  Wash.  C.  C.  R.  243. 

54.  All  proper  interrogatories  on  each  side 
must  be  answered  by  the  witness,  or  the  depo- 
sition cannot  be  read.  If  the  questions  are  hy- 
pothetical, and  in  a  certain  event  only  are  re- 
quired to  be  answered,  which  event  does  not 
happen ;  or  if  they  refer  to  records  which  must 
speak  for  themselves,  they  need  not  be  answered. 
Bell  V.  Davidson,  3  Wash.  C.  C.  R.  328. 

55.  If  a  commission  issue  to  A  and  B,  or  either 
of  them,  to  take  depositions  of  witnesses,  the 
deposition  of  A  may  be  taken  before  B.  Ixms- 
dale  Y.  Broym,  3  Wash.  C.  C.  R.  404. 

56.  A  commission,  directed  to  be  executed  by 
P.  in  the  parish  of  A.,  cannot  be  executed  by 
hina  out  of  that  parish.  The  commissioner  ought 
to  state  where  it  was  executed,  and  should  show 
that  he  has  pursued  his  authority.  Boudereau 
et  ol.  V.  Montgomery,  4  Wash.  C.  C.  R.  186. 

57.  If  the  cross  interrogatories  are  not  put  to 
a  witness  examined  under  a  commission,  the 
deposition  cannot  be  read.  Gilpins  v.  ConseqUa, 
Peters'  C.  C.  R.  85. 

58.  The  commissioners,  in  executing  a  com- 
mission, though  nominated  by  the  parties,  act 
under  the  appointment,  and  are  the  agents  of 
the  court,  not  of  the  parties.    Ibid. 

59.  Nor  is  it  an  objection  that  the  cross  inter- 
rogatories were  not  put  to  each  witness  imme- 
diately after  he  had  answered  the  interrogatories 
in  chief,  but  were  put  to  him  after  the  examina- 
natioR  of  all  the  witnesses  on  the  interrogatories 
in  chief.    Ibid. 

60.  Nor  is  it  an  objection  that  the  commission- 
ers and  their  clerk  were  not  sworn.  ^  Ibid. 

61.  If  all  the  interrogatories  are  substantially, 
although  not  formally  answered,  it  will  be  suffi- 
cient; and  this  is  the  rule  even  in  regard  to  a 
commission.  Nelson  et  al.  v.  The  United  States, 
Peters'  C.  C.  R.  236. 

.  62.  The  testimony  of  a  witness,  taken  under 
a  commission  to  ^je  persons,  or  anyone  of  them, 
cannot  be  read  in  evidence,  if  another  person 
than  the  commissioners,  and  not  named  m  the 
eommission,  assisted  in  taking  the  examination. 
WUUnrs  et  d.  v.  Consequa,  Peters'  C.  C.  R.  301. 
63.  If  it  appears  on  the  face  of  a  deposition 
taken  under  the  act  of  congress,  that  the  officer 


taking  the  same  was  authorized  by  the  act,  it  is 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  officer.  Rugzles  t.  Buckm. 
Paine's  C.  C,  R.  358. 

64.  In  an  action  on  a  policy  of  iDBarance^ 
gipunded  upon  the  incapacity  of  the  Tessel,  bjr 
damage  incurred  by  stress  of  weather,  to  prose- 
cute the  voyage,  the  warrant  of  survey  and  die 
report  are  a  judicial  proceeding,  and  io  vritii^ 
and  parol  evidence  ot  their  contents  is  ioadiais- 
sible.  Nor  is  a  certificate  from  the  register  of 
the  vice-admiralty  court,  where  the  proceedings 
took  place,  that  the  warrant  was  lost,  evidence. 
It  should  be  established  under  a  commission. 
Robinson  v.  Clifford,  2  Wash.  C.  C.  R.  1. 

65.  If  the  general  interrogatory,  under  a  com- 
mission to  take  testimony,  be  not  answered,  it  ii 
a  fatal  objection  to  the  whole  deposition.  AD 
the  interrogatories  must  be  substantially  an- 
swered.   Dodge  V.  Israel,  4  Wash.  C.  C.  R.  323. 

66.  Query,  ft  it  be  not  an  objection  to  a  depo- 
sition that  it  was  committed  to  writing  by  the 
witness,  before  he  was  swora  ?  And  vhetber 
exhibits  referred  to  in  a  deposition  ousht  not  to 
be  annexed  by  the  commissioners  to  the  deposi- 
tion, or  80  designated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity!   Ibii> 

67.  If  reasonable  notice  to  the  adverse  prty 
of  formal  objections  to  a  deposition  be  not  given, 
the  court  may  be  induced  to  set  aside  a  verdict 
or  nonsuitj  rendered  in  consequence  of  this  ob- 
jection, without  costs.    Ibid. 

68.  Depositions  taken  under  a  commission  to 
another  state,  cannot  be  read  unless  proof  be 
given  that  a  copy  of  the  interrogatories)  and  a 
written  notice  ot  the  rule,  and  of  the  namei  of 
the  commissioners,  was  served  on  the  oppofite 
party  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court.  Lessee  of  Rkooia  « 
Snyder  v.  Selin  et  a/.,  4  Wash.  C.  C.  R.  715. 

69.  It  is  no  obiection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  oat  nnder 
the  general  interrogatory.    Ibid. 

70.  A  commission  issued  to  lake  deposition 
under  a  rule  to  take  them  at  SelinRgrovcs  u« 
endorsed  ~"  Commission  to  Selinscrove.^  « 
should  appear,  by  the  certificate  of  the  comni* 
sioners,  or  otherwise,  that  the  depositiooa  vert 
taken  at  the  place  indicated,  or  they  cannot  be 
read.    Ibid, 

71.  The  rule  i^  that  depositions  taken  und« 
a  commission  within  the  western  distro^  « 
Pennsylvania,  more  than  one  hundred  miles  in« 
Philadelphia,  are  not  absolute,  bolde  bene  e«se, 
in  the  circuit  court  of  Peimsylvania.   Ibid. 

72.  A  joint  commission  to  Uke  a  depo8iiK« 
must  be  executed  by  all  the  cominiseionersjiU' 
though  the  commissioner  named  bv  the  panT 
against  whom  the  witness  is  offered,  wtcr  pfr 
ceeding  some  leneth  in  the  examioatiwj,  ^^ 
drew,  and  refused  to  complete  it.  Aftm«  ▼• 
Dupont  et  al,  3  Wash.  C.  C.  R.  31. 

73.  All  prqper  interrogatories  innrt  be  an- 
swered on  both  sides,  or  the  deposition  cannoi 
be  read.  Sell  v.  Davidson^  3  Wash.  C.  C.  Jt 
328 

74.  If  the  interrogatories  are  hypothetiod,"^ 
in  a  certain  event  only  are  required  to  be  *°" 
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twered,  which  event  does  not  happen  ;  or  if  they 
refer  to  records  which  most  speak  for  themselres, 
they  need  not  be  answered.    Ibid. 

75.  A  deposition  taken  on  the  direct  interro- 
gatoriea  cannot  be  read,  if  the  cross  interrogato- 
ries were  not  put ;  and  the  omission  will  destroy 
the  deposition,  whether  it  was  the  act  of  the 
commissioners  named  by  either  party.  Gilpins 
Y.Consequa,  3  Wash.  C.  C.  R.  184. 

76.  It  is  no  objection  to  a  deposition,  that  it  is 
written  in  English,  althouffh  the  commissioners 
were  Dutchmen,  and  it  does  not  appear,  that 
there  was  a  sworn  interpreter  3  and  that  the  wit- 
nesses were  examined  upon  the  cross  interro- 
gatories, at  the  time  they  answered  in  chief,  but 
answered  them  afterwards,  or  that  the  clerk  of 
the  commissioners  was  not  sworn.    Ibid. 

4.  Depositions  takin  undsr  a  Rule  of  Court* 

77.  The  deposition  of  a  witness  now  dead,  as 
to  pedigree,  may  be  read  for  that  purpose  only ; 
though  it  was  taken  in  another  cause,  between 
otherparties,  and  on  a  different  subject.  Barent 
and  Wife's  Lessee  r.  Day,  3  Wash.  243. 

78.  A  deposition  taken  under  a  rule  of  court, 
and  sworn  to  before  a  justice  of  the  peace,  may 
be  read ;  the  provisions  of  the  judiciary  act  refer 
to  depositions  taken  without  such  rule.    Ibid. 

79.  A  witness  whose  depositions  had  been 
taken  de  bene  esse,  must  oe  proved  to  have 
been  served  with  a  subpcena,  and  that  he  is  un- 
able to  come ;  unless  he  is  so  old,  and  generally 
«o  infirm,  that  his  attendance  could  not  be  ex- 
pected ;  the  age  of  6ixty-five  is  not  of  itself  suf- 
ficient to  entitle  it  to  be  read.    Ibid. 

80.  A  deposition,  though  merely  to  prote  a 
pedigree,  if  taken  Dy  others  than  those  named 
in  the  commission,  cannot  be  read.    Ibid. 

81.  A  deposition  tak^n  de  bene  esse,  was 
offered  in  tne  district  court,  on  behalf  of  the 
tJnited  States;  to  which  it  was  objected,  '-that 
it  was  not  taken  and  returned  according  to  law." 
Heldj  in  the  appellate  court,  that  this  objection 
must  be  consiciered  as  applying  to  it  as  a  depo- 
sition in  chief,  and  does  not  dispense  with  the 
necessity  of  proving  those  circumstances  which 
would  have  entitled  the  attorney  for  the  United 
States  to  read  it  as  a  deposition  taken  de  bene 
esse.  Thomas  and .  Henry  v.  7^  United  States, 
1  Brockenb.  C.  C.  R.  367. 

82.  Where  the  party  against  whom  a  depo- 
sition is  taken,  expressly  waives  all  objection  to 
it]  this,  generally,  must  be  understood  as  ex- 
tending to  the  deposition,  only  in  the  character 
in  which  it  was  taken,  and  not  as  imparting  any 
new  character  to  it,  not  intended  by  the  party 
taking  it.  Thus,  where  a  deposition  was  taken 
de  bene  esse,  and  the  adverse  party  waived  all 
objection,  soch  a  waiver  does  not  make  it  a  do- 
position  in  chief.    Ibid. 


tEPUTT-  COLLECTOR. 

1.  Under  the  act  of  1822,  ch.  107,  the  offices 
of  depaty-coUector  and  of  inspector  may  be  held 


by  the  same  person  at  the  same  time.    United 
States  V.  Morse,  3  Story's  C.  C.  R.  87. 

2.  The  fifteenth  section  of  the  same  act, 
limiting  the  emolument  of  the  deputy-collector 
to  one  thousand  dollars^  applies  only  to  the 
emolument  received  by  him  as  deputy-collector, 
and  does  not  prevent  him  from  receiving  ad- 
ditional compensation  for  independent  offices  in 
the  customs  held  by  him  at  the  same  time. 
Ibid. 

3.  A  deputy-collector  is  not  bound  by  that  act 
to  perform  the  duties  of  inspector.    Ibid. 


DERELICT. 

1.  The  cases  of  dereliction,  in  which  the 
maxim  of  occupantis  fiunt  derelicta  is  founded, 
generall}^  on  a  voluntary  abandonment  by  the 
owner  with  his  free  consent ;  and  not  on  such  a 
relinquishment  as  force,  necessity,  or  danger 
compel.  The  instances  of  wreck,  or  goods 
thrown  overboard  to  lighten  the  vessel,  may  be 
given  to  elucidate  the  doctrine ;  and  these  are 
recoverable  on  payment,  or  tender  of  salvage. 
It  would  seem,  that  little  prospect  of  recovering 
the  goods  thrown  overboard  to  lighten  the  ves- 
sel could  exist,  yet  the  right  of  recovery  is  not 
lost;  but  on  proof  of  the  property,  they  are  re- 
coverable on  payment  or  tender  of  salvage^  if 
either  driven  on  shore,  or  taken  flotsam  or  jet- 
sam. Warder  et  al.  v.  Goods  saved  from  La  Belle 
Creole,  1  Adm.  Decis.  36. 

2.  A  French  vessel,  La  Belle  Creole,  was 
found  at  sea  by  the  Amiable,  an  American  ves- 
sel, in  a  perishing  and  hopeless  condition.  The 
Amiable  remained  by  the  Creole  at  some  risk, 
and  with  considerable  delay  ,*  and  took  out  the 
officers  and  crew,  who  assisted  in  saving  part  of 
the  ship's  fumiture  and  cargo,  which  were 
brought  into  the  United  States,  and  the  vessel 
abandoned.  A  claim  against  the  foods  as  dere- 
lict was  dismissed,  and  one-third  of  the  gross 
amount  of  the  sale  decreed  as  salvaee.    Ibid. 

3.  However  long  goods  may  have  Been  on  the 
ocean,  thrown  overboard  by  a  vessel  in  distress, 
they  no  not  become  derehct  by  time,  but  will 
be  restored  on  payment  of  salvage ;  unless  there 
was  a  clear  intention  to  abandon  the  goods. 
Bee's  Ad.  Rep.  82. 

4.  The  rate  of  salvage  on  derelicts,  should 
not,  in  ordinary  cases,  range  below  a  third,  or 
above  a  moiety  of  the  property.  Roive  et  al. 
Libellants,  1  Mason's  C.  C.  R.  372. 

5.  A  case  of  derelict  can  occur  onlv  where 
the  property  has  been  abandoned,  without  the 
hope  or  intention  of  recovery.  Tyson  v.  Pryor^ 
1  Gallis.  a  C.  R.  133. 

6.  Where  the  master  and  crew  had  left  their 
ve«*el  in  a  sinking  condition,  and  taken  to  the 
]on|r  boat,  and  were  picked  up  by  another  vessel, 
while  yet  in  sight  of  the  wreck ;  the  vessel  and 
cargo  thus  left,  are  considered  as  derelict,  in  the 
admiralty.  The  Schooner  Boston,  1  Sumner's  C. 
C.  R.  828. 

•7.  In  cases  of  dereU'^t,  the  habit  of  the  ad- 
miralty is  to  allow  one-fourth  as  salvage.    That 
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proportion  is  not  departed  from,  unless  under 
extraordinary  circamstances.  The  Skip  Henry 
Ewbankj  1  Sumner's  C.  C.  R.  400. 


DESCENT. 

1.  Under  the  statute  of  descents  of  Rhode 
Island  of  1822,  brothers  and  sisters  of  the  half 
blood,  inherit  equally  with  those  of  the  whole 
blood.    Gardner  v.  Collinsj  3  Mason,  398. 

2.  The  statute  of  descents  of  Rhode  Island 
of  1822,  enacts,  *'  that  when  any  person  haying 
title  to  any  estate  of  real  inheritance  shall  die 
intestate  as  to  such  estate,  it  shall  descend,  and 
pass  in  equal  portions  to  his  or  her  kindred  in 
the  following  course."  It  then  prorides,  ''if 
there  be  no  father,  then  to  the  mother,  brother, 
and  sister  of  such  intestate,  and  their  descend- 
ants, or  such  of  them  as  there  be;"  and  then 
declares,  in  the  nature  of  a  proviso,  that  '*'  when 
the  title  to  any  estate  of  inheritance,  as  to  which 
the  person  haiing  such  title  shall  aie  intestate, 
came  by  descent,  ^ift,  or  devise,  from  the  parent 
or  other  kindred  of  the  intestate,  and  such  intes- 
tate die  without  children ;  such  estate  shall  go 
to  the  kin  next  to  the  intestate,  of  the  blood  of 
the  person  from  whom  such  estate  came  or  de- 

,  scended,  if  any  there  be."    Gardner  ▼.  CoUinsj 
2  Peters,  58. 

3.  An  estate  situated  in  Rhode  Island  was  de- 
yised  by  John  Collins  to  his  daughter,  Mary  Col- 
lins, in  fee;  Marv  Collins  intermarried  with 
Caleb  Gardner,  and  upon  her  death  in  1806,  the 
estate  descended  to  her  three  children,  John, 
George,  and  Mary  C.  Gardner.  John  and  George 
Gardner  died  intestate  and  without  issue,  and 
Mary  C.  Gardner,  as  heir  to  her  brothers,  be- 
came seised  of  the  whole  estate,  and  died  in 
1822.  Heldf  that  under  the  provisions  of  the 
law  of  descents  of  Rhode  Island,  two-thirds  of 
the  estate  of  Mary  C.  Gardner  descended  to 
Samuel  F.  Gardner,  Eliza  Phillips,  formerly 
Eliza  Gardner,  and  Mary  Clarke,  formerly  Mary 
Gardner,  chilclren  of  Caleb  Gardner  by  a  former 
marriage ;  thev  being  brothers  and  sisters  of  the 
half  blood  of  Mary  C.  Gardner :  it  being  admit- 
ted that  the  remaining  one-third,  which  Mary  C. 
Gardner  took  by  immediate  descent  from  her 
mother,  belongs  to  the  heirs  of  the  whole  blood 
of  John  Collins.    Und.  86. 

4.  The  phrase  <'of  the  blood,"  in  the  statute, 
includes  the  half  blood.  This  is  the  natural 
meaning  of  the  word  "  blood,"  standing  alone, 
and  unexplained  by  any  context.  A  halfbrother 
or  sister  is  of  the  blood  of  the  intestate :  for 
each  of  them  has  some  of  the  blood  of  a  com- 
mon parent  in  his  or  her  veins.  A  person  is 
with  the  most  strict  propriety  of  language  af- 
firmed to  be  of  the  blood  of  another,  who  has 
any,  however  small,  a  portion  of  the  same  blood 
derived  from  a  common  ancestor.  In  the  com- 
mon law,  (he  word  ''  blood"  is  used  in  the  same 
sense.  Whenever  it  is  intended  to  express  any 
qualification,  the  word  whole  or  half  blood  is 
generally  used  to  designate  it  or  the  qualifioa- 


tion  is  implied  from  the  oonteit,  or  known  priit* 
cjples  of  law.    Ibid.  87. 

6.  A  descent  from  a  parent  to  a  child  cusot 
be  construed  to  mean  a  descent  throogb,  lod 
not  from  a  parent.  So  a  gift  or  devise  from  a 
parent,  must  be  construed  to  mean  a  gift  or  de> 
vise  by  the  act  of  that  parent,  and  not  by  ttst 
of  some  other  ancestor  more  remote  paisiog 
through  the  parent.    Jhid.  90. 

6.  it  is  true,  that  in  a  eense  an  estate  may  be 
said  to  come  by  descent  from  a  remote  ancestor 
to  a  person  upon  whom  it  has  devolved,  throogh 
many  intermediate  descents.  But  this,  if  not 
loose  language,  is  not  that  sense  which  is  ordi* 
naril^  annexed  to  the  terms.  When  ao  eilate 
is  said  to  have  descended  from  A  to  B,  the  na« 
tural  and  obvious  meaning  of  the  words  is,  tk 
it  is  an  immediate  descent  from  A  to  B.  M.91 

7.  At  the  common  law.  a  man  might  wme. 
times  inherit,  who  was  of  the  whole  blood  of  IM 
intestate,  who  could  not  have  inherited  from  um 
first  purchaser.  As  in  the  ca«c  of  a  purchise 
of  an  estate  by  a  son,  who  dies  wilbool  rta^ 
the  father  may  inherit  the  same  from  the  aoele, 
although  he  could  not  inherit  from  his  own  m. 
Ibid.SZ.  ^   ^ 

8.  By  the  law  of  descent  of  Maryland,  ap»- 
son  claiming  as  heir  must  prove  himself  heir « 
the  person  last  seised  of  the  csute;  and  lUa 
intestate  leaves  a  brother  of  the  whole  biood. 
who  survived  him  and  died  withool  iwi^«« 
without  having  ever  been  actually  «ef^."JJ5 
estate,  the  estate  will  descend  to  the  hail  Waw 
of  the  person  so  aeiscd.  CAtrflCT.i!««««^»' 
Peters,  625.  ,     ... 

9.  It  is  admitted  that  the  title  of  an  her  W 
descent  in  the  real  esUte  of  his  w»<*f,*''."vl 
a  devisee  of  an  estate  unconditionally  detwa 
to  him,  is,  upon  the  death  of  the  PjrtT'iJ^ 
whom  he  claims,  immediately  devolr^^P 
him,  and  he  acquires  a  vested  crtate.  J»l»^ 
though  true  in  a  general  sense,  still  l«^  °" 
title  incumbered  with  all  the  liens,  which  la« 
been  created  by  the  party  in  his  lifetune, wj 
law  at  his  decease.  It  is  not  an  m^f^ 
thdugh  it  may  be  a  vested  interest,  and  n  w^j 
fers  no  title,  except  to  what  remains aftoeie^ 
such  lien  is  discharged.  WiUunson  v.  ww» 
d.,  2  Peters,  658.  .        ji .. 

10.  By  the  laws  of  Rhode  Island,  as  wdM» 
of  all  the  New  England  states,  the  ^^ 
of  intestates  stands  chargeable  with  ttie  P) 
ment  of  their  debU  upon  a  deficiency  ot  m» 
Ibid.  e  ,^ 

11.  Descents  are,  as  is  well  known,  cjrw 
sorts,  lineal,  as  from  father  to  son,  org«n^»!^ 
to  son  or  pandson ;  and  collateral,  *»  ^^ 
brother  to  brother,  and  cousin  to  oouw",  «^ 
They  are  also  distinguished  into  tn®^*^/^ 
immediate.  But  here  the  terms  are  wsc^ 
of  different  interpretations;  which  circuroj^ 
has  introduced  some  confusion  into  ^^^^^ 
sions,  since  different  judges  have  '^ JJ"J"l- 
different  senses.  A  descent  roav 'J* "~^^ 
mediate  or  immediate,  in  regard  to  the  meoaw 
or  immediate  descent  of  the  estate  or  M«;* 
it  may  be  said  to  be  mediate  or  immedJ8t0)U 
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regard  to  the  mediatenesa  or  immetliateneaa  of 
the  pedigree  or  degreea  of  consanguinity.  Thus 
a  descent  from  the  srandfather,  who  dies  in  pos- 
aewioo,  to  the  grandchild,  the  father  being  then 
d«d;  or  from  the  uncle  to  the  nephew,  the 
brotner  being  dead;  is  in  law  aii  immediate 
descent,  although  the  one  is  collateral  and  the 
other  lineal ;  for  the  heir  is  in  the  per,  and  not 
in  the  per  and  cui.  On  the  other  hand,  with  re- 
ference to  the  line  of  pedigree  or  consanguinity, 
a  descent  is  often  said  to  be  immediate,  when 
the  ancestor  from  whom  the  party  derives  his 
blood  is  immediate,  and  without  any  intervening 
link  or  degree  j  and  mediate  when  the  kindred 
is  deriyea  from  them,  medient  altero,  another 
ancestor  intervening  between  them.  Lessee  of 
Levy  V.  M^Cartee,  6  Peters,  102. 

12.  The  statute  of  descents  in  Maryland  has 
not  declared  how  an  intestate  estate  shall  de- 
scend, which  the  intestate  derived  from  his  half 
brother,  or  from  his  brother  of  the  whole  blood, 
or  from  his  son  or  daua[hter,  or  from  his  wife ; 
bin  such  estates  are  left  to  descend  as  at  com- 
mon law.  Bamitz's  Lessee  v.  Cosejf,  7  Cranch, 
456;  2  Cond.  Rep.  561. 

13.  A  person  bom  in  England  before  1775,  and 
who  never  was  in  the  United  States,  cannot  take 
lands  by  descent  in  the  state  of  Maryland. 
Davfsonfs  Lessee  v.  Godfrey^  4  Cranch,  321  \  2 
Cond,  Rep.  124. 

14.  The  statutes  eleven  and  twelve  William 
HI.,  ch.  6,  which  are  in  force  in  Maryland,  re- 
move (he  disability  of  claiming  title  by  descent 
through  an  alien  ancestor,  but  do  not  apply  to 
the  case  of  a  living  alien  ancestor,  so  as  to  create 
a  title  by  heirship  where  none  would  exist  by 
the  commoa  law,  if  the  ancestor  was  a  natural 
born  subject.  Ju'Creery^s  Lessee  v.  SomervUle^ 
9  Wheat.  394;  5  Cond.  Kep.  60S. 

15.  Thus  where  M.  died  seised  of  lands  in 
Maryland,  intestate  and  without  issue.  leaving 
a  brother  K.,  an  alien,  and  three  nieces,  (laughters 
of  R.,  who  were  natural  bom  citizens  of  the 
United  States,  it  was  held  they  could  not  claim 
as  heirs  to  M.,  through  R.,  their  father,  he  being 
an  alien  and  still  living.    Ihid, 

16.  By  the  Massachusetts  statutes  of  descents 
reversions  and  remainders  after  life  estates  vested 
by  descent  in  the  intestate,  pass  to  his  heirs, 
without  any  regard  to  the  ancestor  from  whom 
he  inheritedy  in  the  same  manner  as  estates  in 

rssession.     Cook  v.  Hammond,  4  Mason's  C,  C. 
467. 

17.  The  common  law  in  such  case  is  different 
and  giveB  the  estate  in  reversion  to  the  heir  of 
the  first  purchaser  or  reversioner,  who  is  heir  at 
the  time  when  the  life  estate  expires.    Ibid. 

18.  Under  the  act  of  1793,  ch.  36.  the  eldest 
son  took  a  double  portion  in  remainclers  and  re- 
versions, as  well  as  in  estates  in  possession.  Ibid, 


DESERTION  OF  A  MERCHANT  SHIP  BY 

SEAMEN. 

1.  Desertion  during  the  voyage  is,  by  the  ma- 
1  jtime  law,  a  forfeiture  of  all  wages  antecedently 


due.  But  a  desertion,  to  work  this  effect,  must 
be  not  merely  an  absence  without  leave,  or  ia 
disobedience  of  orders,  but  animo  non  revertendi, 
an  intention  to  abandon  the  ship  and  the  service. 
Cloutman  v.  Tunison,  1  SumneHs  C.  C.  R.  373. 

2.  If,  after  desertion,  a  seaman  offers  to  return 
to  duty  in  a  reasonable  time,  and  offers  amends, 
and  repents  of  the  offence,  the  master  is  bound 
to  receive  him  back  as  a  case  fit  for  condonation, 
unless  his  previous  conduct  would  justify  a  dis- 
charge.   Ibid, 

3.  By  the  act  of  congress  of  1790,  ch.  56,  a 
statute  desertion  and  forfeiture  of  wages  are 
created  by  forty-eight  hours'  absence  without 
leave,  if  a  proper  entry  be  made  of  the  absence 
on  the  log-book.    Ibid. 

4.  The  effect  of  this  provision  is,  that  the  ab- 
sence for  such  a  period  is  deemed  conclusive 
evidence  of  desertion:  whereas,  in  the  maritime 
law.  it  would  only  afford  a  presumption  of  de- 
sertion.   Ibid. 

5.  The  due  entry  in  the  log-book  is  indispens- 
ably necessary  to  inflict  the  statute  forfeiture. 
If  not  made  on  the  very  day  of  the  absence, 
there  can  be  no  forfeiture  infiicied.    Ibid. 

6.  Desertion,  to  bring  after  it  the  forfeiture  of 
wages,  either  by  the  maritime  law  or  the  statute, 
must  be  during  the  voyage,  and  before  it  is 
ended.    Ibid. 

7.  The  voyage  is  ended,  when  the  ship  has 
arrived  at  her  port  of  destination,  and  is  moored 
in  safety  at  the  accustomed  place ,  although  her 
cargo  is  not  unliveried.    Ibid. 

8.  Officers  and  seamen  are  bound  to  remain 
by  the  ship,  and  unliver  the  cargo :  if  they  do 
not^  they  are  liable  for  damages,  and  a  compen- 
sation to  the  owner.    Ibid. 

9.  A  forfeiture  of  two  months'  wages  was  de- 
ducted from  the  wages  of  the  mate^  for  his  ab- 
sence without  leave  during  the  unlivery  of  the 
ship,  under  circumstances.    Ibid. 

10.  To  entitle  the  owner  or  master  of  a  vessel 
to  the  forfeiture  of  a  mariner's  wages,  on  account 
of  and  up  to  the  time  of  his  absenting  himself 
from  the  vessel  for  more  than  forty-eight  hours, 
without  permission  from  the  master  or  com- 
manding officer ;  such  absence  must  have  been 
entered  in  the  los-book,  by  the  officer  having 
charge  of  it,  on  the  day  on  which  the  seaman 
absented  himself.  The  Phabe,  1  Wash.  C.  C. 
R.  48. 

11.  Mariners  received  again  on  board,  after 
desertion,  is  a  waiver,  or  pardon  of  the  forfeitures 
previouslv  incurred.  Whitton  v.  The  Commerce^ 
1  Adm.  Decis.  160. 

12.  If  a  seaman  has  incurred  a  forfeiture  by 
absenting  himself  from  the  vessel,  and  '^  repents 
and  makes  an  offer  of  satisfaction,  and  returns 
to  duty  in  due  time,"  that  is,  before  the  roaster 
has  hired  another  in  his  place,  or  otherwise 
fairly  rendered  it  impracticable,  without  injury 
to  the  owner,  to  receive  him  again ;  the  master 
is  bound  to  receive  him.    Ibid. 

13.  Where  mariners  had  deserted  from  a  ship 
on  shore,  and,  in  a  perilous  situation,  and  were 
confined  at  the  instance  of  the  master,  the  court 
held  the  voyage  was  broken  up  by  tne  misfor- 
tunes of  the  ship,  and  discharged  the  mariners 
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from  imprisonment.  Sims  ▼.  MdrinerSj  2  Peters' 
Adm.  Decis.  393. 

14.  Seamen  deserting  a  vessel  under  circum* 
stances  of  distress  or  danger,  are  answerable  for 
the  damages  which  may  be  sustained  in  oonse- 
Guence  of  their  dereliction  of  duty;  and  lose 
tneir  wages.    Ibid. 

15.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
law  of  the  United  States,  of  20th  July,  1790,  it 
is  indispensable  that  there  be  an  entry  in  the 
log-book  of  the  fact,  of  the  name  of  the  seaman, 
and  his  bavins  gone  without  leave.  Wood  v.  The 
Nimrodj,  Gilpm's  D.  C.  R.  86. 

16.  To  justify  the  forfeiture  of  a  seaman's 
wages  for  absence,  under  the  provisions  of  the 
act  of  1790.  the  entry  in  the  log-book  is  indis- 
pensable, although  the  absence  was  permanent, 
and  although  it  occurred  after  the  vessel  arrived 
at  her  last  port  of  delivery.  Knagg  v.  Goldsmith^ 
Gilpin's  D.  C.  R.  212. 

17.  Where  a  seaman,  who  has  signed  shipping 
articles^  voluntarily  absents  himself  from  the 
vessel  m  a  port  of  the  United  Slates,  an  entry 
may  be  made  in  the  log-book,  and  nis  wages 
forfeited,  according  to  the  provisions  of  the  act 
of  1790 ;  and  he  may  be  apprehended  and  de- 
tained in  jail  until  the  vessel  is  ready  to  proceed 
on  her  voyage,  according  to  the  provisions  of  the 
seventh  section  of  that  act.  Brower  v.  The 
Maiden,  Gilpin's  D.  C.  R.  296. 

18.  Where  the  departure  of  seamen  from  a 
vessel,  before  the  termination  of  a  voyage,  is 
involuntary  on  their  part,  or  with  reasonable 
cause,  or  with  the  apparent  assent  of  the  master, 
they  do  not  forfeit  their  wages.  Magee  v.  The 
Mossj  Gilpin's  D.  C.  R.  230. 

19.  To  justify  seamen  for  leaving  a  vessel  be- 
fore the  termination  of  a  voyage,  on  account  of 
the  cruelty  of  the  master,  it  must  be  apparent 
that  they  could  not  remain  without  extreme 
danger  to  their  personal  safety.    Ibid,  228. 

20.  Where  shipping;  articles  authorize  the 
master  to  touch  at  certain  places,  '-  or  as  he  may 
direct,"  it  is  no  violation  of  the  contract  wttn 
the  seamen,  to  stop  at  a  place  not  named,  and 
affords  no  justification  to  them  to  leave  the 
vessel.  Wood  v.  The  Nimrod,  Gilpin's  D.  C. 
R.  84. 

21.  A  change  of  voyage  from  that  specified  in 
the  shipping  articles  must  be  actually  resolved 
on  or  known  to  a  seaman,  to  authorize  him  to 
leave  a  vessel  without  forfeiting  his  wages. 
Douglass  V.  Eyre,  Gilpin's  D.  C.  R.  150. 

22.  Where  a  vessel  arrives  at  the  last  port  of 
delivery,  and  is  safely  moored  at  the  wharf,  and 
the  articles  stipulated  that  the  seamen  "  should 
not  go  out  of  the  vessel  until  the  cargo  is  landed," 
if  a  seaman  leaves  the  vessel  before  discharge 
of  the  cargo,  a  deduction  from  the  wages  is 
allowed ;  but  is  not  a  forfeiture  of  the  wh(de. 
Knagg  V.  GoldsmUh.  Gilpin's  D.  G.  R.  212. 

23.  By  the  general  maritime  law,  desertion  is 
an  unauthorized  absence  from  the  ship,  with  an 
intention  not  to  return,  and  it  creates  a  forfeiture 
of  wages.  Coffin  v.  Jenkin^^  8  Story's  C.  C.  R. 
138. 

24.  The  statute  of  the  United  States^  declaring 


any  unauthorized  absence  of  a  seaman  from  lut 
ship  for  forty-eight  hours  to  be  deiertion,  applies 
to  all  cases  where  the  seaman  does  not  retani 
within  such  time,  although  he  may  have  been 
prevented  by  the  sailiiig  of  the  ship.  For  the 
ship  is  not  bound  to  wait  for  him,  but  he  is  bound 
to  rejoin  the  ship  within  that  period,  suo  pericuio. 
Ibid, 

25.  In  the  present  case,  it  was  held,  that  the 
circumstances  showed,  that  the  desertion  by  the 
plaintiff  was  the  result  of  a  previous  and  deli- 
berate  intention  to  desert;  and  at  all  events,  an 
opportunity  having  been  ofiered  to  him  to  rejoin 
his  ship  within  the  forty-eight  hours,  that  hk 
refusal  to  do  so.  constituted  a  desertion,  and  be 
had  thereby  forteited  his  wages.    Ibid, 

26.  The  only  cases  where  desertion  does  not 
carrj  with  it  a  forfeiture  of  wages,  are  cues 
havmg  mitigated  circumstances,  where  the  part? 
deserting  had  a  strong  excuse,  founded  on  gnte 
misconduct  or  harsh  usage  towanls  him;  or 
where,  having  a  locus  poenitentiss,  he  has  ao 
knowledged  his  fault,  and  offered  to  return  lo 
his  duty  within  a  reasonable  time,  and  his  str- 
vices  have  been  rejected,  or  cases  of  a  simikr 
nature.    Ibid. 

27.  The  doctrine  in  the  ease  of  Clontman  e. 
Furnison,  (1  Sumner's  R.  173),  affirmed.  Ibid. 

See  Admikaltt — Ante,  page  €9. 


DETINUE. 

1.  If  the  forfeiture  be  of  a  chattel,  an  acixa 
of  detinue,  not  an  action  of  debt,  is  the  pioper 
action.     BtiZ/ori  v.  Bell,  1  Mason's  C.  C.  R.  243. 

2.  Where  an  appointment  baa  been  made  b; 
the  President  of  tne  United  States,  and  the  com- 
mission  is  afterwards  withheld,  an  action  of  de- 
tinue will  not  lie  for  the  commission.  Marbarj 
Y.Madisonj  I  Cranch,  137;  1  Good.  Rep. 


I. 


m:vastavit. 

It  is  a  wen  aettled  rale,  that  one  execirfor  ii 
not  responsible  for  the  devastavit  of  1^  oo-exe- 
cutor,  any  farther  than  he  is  shown  lo  have  been 
knowing  and  assenting  at  the  time  to  socfa  ie- 
vaetavit  or  misapplication  of  the  assets:  and 
merely  permitting  nis  co-executor  to  poseeas  the 
assets,  without  goinff  farther  and  ooncornns  in 
the  application  of  tnem^  does  not  render  wb 
answerable  for  the  receipta  of  his  co-execotsr. 
Each  executor  is  liable  only  for  his  own  acs, 
and  what  he  reoeives  and  applies ;  nnlesa  ha 
joins  in  the  direction  and  misapfrfieatioD  of  the 
assets.    Peter  t.  Beverly,  10  Peters,  532. 


DEVIATION. 

1.  If  a  vessel  be  insured  at  and  from  Kipg** 
ton,  in  Jamaica,  to  Alexandria,  and  take  ki  a 
cai^  at  Kingston  for  Baltimore  and 
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tnd  sails  with  the  intention  of  first  goinff  to  Bal- 
timore, and  thence  to  Alexandria,  and,  before 
she  arrives  at  the  dividing  point,  is  captured ;  it 
is  a  case  of  intended  deviation  only :  and  the 
assured  is  entitled  to  recover.  The  Marine  Ins. 
Co.  of  Alexandria  t.  Tucker,  3  Cranch,  367 ;  1 
Cond.  Rep.  561. 

2.  An  intent  to  do  an  act  can  never  amount  to 
the  commission  of  the  act  itself.  That  an  in- 
tended deviation  will  not  vitiate  a  policy,  and 
that  the  vessel  remains  covered  by  her  insu- 
rance, until  she  reaches  the  point  of  divergency, 
and  actually  turns  off  from  the  voyage  insured, 
is  a  doctrine  well  understood  among  merchants ', 
and  has  universally  governed  the  decisions  of 
the  British  courts.    Ibid. 

3.  The  ordinary  rule  of  ascertaining  the  Toy- 
age  insured^  is  by  adverting  to  the  termini,  a 
rule  which  is  certainly  correct  as  far  as  it  ex- 
tends :  but  in  the  right  application  of  which,  it 
is  easy  to  conceive  that  cases  may  occur,  in 
which  it  would  bear  injuriously  on  the  insurer. 
It  depends  on  the  particular  circumstances  of 
the  case,  whether,  if  the  vessel  be  captured  and 
recaptured,  the  loss  will  be  total  or  partial. 
Ilnd. 

4.  A  detention  at  sea,  to  save  a  vessel  in  dis- 
tress, is  such  a  deviation  as  discharges  the  un- 
derwriter, and  the  owner  stands  his  own  insurer. 
Mason  et  al.  v.  The  Blaxreau,  2  Cranch,  240;  1 
Cond.  Rep.  397. 

5.  If  a  vessel  go  out  of  her  way  to  save  the 
life  of  man,  this  will  not  be  considered  a  devia- 
tion. The  hnmanity  of  the  motive,  and  the 
morality  of  the  act,  give  it  a  strong  claim  to 
indulgence  \  bnt,  after  this  object  is  effected,  if 
the  stoppage  be  continued,  or  the  risk  increased; 
by  adding  to  the  cargo,  diminishing  the  crew^ 
or  by  other  means  for  the  purpose  of  saving  the 
property  found,  the  underwriters  are  discharged. 
Bwid  V.  The  Cora,  2  Wash.  C.  C.  R.  80. 

6.  "  I  entirely  agree  whh  my  lamented  bro- 
ther, the  late  Judge  Washington,  in  declar* 
ing,  that  no  stoppage  on  the  high  seas,  for  the 
purpose  of  saving  life,  is  or  can  be  deemed  a 
deviation  from  the  voyage,  so  as  to  dischaige 
the  ship  and  cargo.  The  duties  of  humanity 
call  upon  every  human  being  to  do  such  acts  of 
mercy  and  charity ;  and  that  duty  is  enforced 
by  all  the  authoritative  precepts  of  Christianity, 
which  no  one  is  at  liberty  to  disregard.  But  I 
further  agree  with  him  in  holding,  that  any  fur- 
ther stoppage,  for  the  purpose  of  saving  property, 
in  a  deviation  from  the  voyage,  and  discharges 
the  underwriters."  Per  Mr.  Justice  Stort.  The 
Henry  Ewbank  and  Cargo,  I  Sumner's  C.  C.  R. 
424. 

7.  If  a  vessel  sail  to  a  port  within  the  policy, 
with  intent  to  go  to  a  port  not  within  the  policy, 
in  case  the  former  should  be  blockaded;  this  is 
not  a  deviation  pending  the  voyage  to  the  first 
port.  Maryland  Insurance  Co,  v.  Wood,  7 Cranch, 
402  ;  2  Cond.  Rep.  548. 

8.  Insurance  on  a  vessel  and  freight, ''  at  and 
from  Teneriffe  to  the  Havana,  and  at  and  from 
thence  to  New  York,  with  liberty  to  stop  at  Ma- 
tanzas,"  with  a  representation  that  the  vessel 

"  to  stop  at  Matanzas,  to  know  if  there  were 
47  • 


any  men  of  war  off  the  Havana."  The  vessel 
sailed  on  the  voyage  insured,  and  put  into  Ma- 
tanzas, to  avoid  British  cruisers,  who  were  then 
off  the  Havana,  and  were  in  the  practice  of  cap- 
turing neutral  vessels  bound  from  one  Spanish 
port  to  another.  While  at  Matanzas,  she  un- 
loaded her  cargo  by  an  order  from  the  Spanish 
authorities,  and  afterwards  proceeded  to  Havana, 
whence  she  sailed  on  her  voyage  to  New  York, 
and  was  afterwards  lost  by  the  perils  of  the  sea. 
It  was  proved  that  the  stopping  and  delay  at 
Matanzaa  was  necessary  to  avoid  capture ;  that 
no  delay  was  occasioned  by  discharging  the 
cargo ;  and  that  the  risk  was  not  increased,  but 
diminished.  Held,  that  the  order  of  the  Spanish 
government  was  obtained  under  snch  circum- 
stances as  to  furnish  no  excuse  for  discharging 
the  cargo ;  but  that  the  stopping  and  delay  at 
Matanzas  were  permitted  by  the  policy,  and  that 
the  unloading  the  cargo  was  not  a  deviation. 
Hughes  V.  Union  Insuranu  Co,,  3  Wheat.  159 ',  4 
Cond.  Rep.  217. 

9.  A  vessel  armed  as  a  letter  of  marque,  and 
insured  as  such,  has  no  right  to  cruise  at  large 
for  prizes ',  but  she  may  chase  and  capture  hos- 
tile vessels  coming  in  sight  in  the  course  of  her 
▼oyage,  without  its  being  a  deviation :  and  there 
is  no  difference  in  the  law,  if  the  vessel  be  not 
described  in  her  policy  as  a  letter  of  maraue, 
provided  that  fact  be  made  known  to  the  unaer- 
writer  before  the  execution  of  the  policy.  Haven 
et  d.  V.  Hdland,  2  Mason's  C.  C.  R.  230. 

10.  Whether  a  delay  at  a  particular  port  con- 
stitutes a  deviation,  depends  on  the  usage  of 
trade  with  reference  to  the  object  of  selling  the 
caiigo.  Where  different  ports  are  to  be  visited 
for  this  purpose,  the  owner  has  a  right  to  limit 
the  price  at  which  the  goods  may  be  sold^  to  a 
reasonable  extent ;  and  a  delay  at  a  particular 
port,  if  bona  fide  made  for  that  purpose,  does 
not  constitute  a  deviation,  though  occasioned  by 
this  restriction.    Ibid. 

11.  Goods  insured  ''at  and  from  New  York, 
to  the  Csfpe  of  Good  Hope,  with  liberty  to  pro- 
ceed to  and  trade  at  the  Isle  of  France,  and 
thence  to  any  other  port  or  ports  in  the  Indian 
seas,  and  at  and  from  the  ports  she  might  go  to, 
back  to  New  York,  with  liberty  to  touch  and 
trade  as  usual  for  refreshments,  on  the  outward 
and  homeward  voyage."  The  ship  touched  at 
the  Isle  of  France,  went  thence  to  Trincomale, 
and  thence  to  Madras,  where  she  sold  part  of  her 
caigo,  and  received  an  order  on  Tran(][uebar, 
where  she  took  in  goods  purchased  with  the 
order,  and  proceeded  to  Batavia,  where  she  sold 
the  residue  of  her  original  cargo,  as  well  as  that 
taken  in  at  Tranquebar,  and  mvested  the  pro- 
ceeds in  a  return  cargo.  The  first  and  second 
officers  being  dead,  the  captain,  on  his  death* 
bed,  being  then  on  his  return  voyage,  directed 
the  crew  to  take  the  vessel  to  the  Isle  of  France, 
and  deliver  her  to  the  American  consul,  which 
was  done.  The  crew,  after  the  death  of  the 
captain,  in  a  council,  determined  that  it  was  ex- 
pedient to  make  the  Isle  of  France.  On  her 
arrival  there,  the  correspondent  of  the  plaintiff 
claimed  possession ;  but  the  court  decreed  it  to 
the  consul,  who  procured  a  survey,  and,  think- 
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ing  the  vessel  oTerioaded,  flold  part  of  her  cargo, 
and  pat  in  a  lighter  load.  He  also  put  on  board 
a  British  subject  as  <»ptain ;  and  the  vessel  was 
lost  on  her  return.  Held,  that  the  permission  to 
trade  at  the  Isle  of  France  ought  to  be  carried 
forward  to  the  ports  in  the  Indian  seas;  that  this 
trading  was  not  limited  to  the  mere  selling  the 
outward  cargo,  but  embraced  repeated  acts  of 
buying  and  selling;  that  the  acts  of  trading 
stated,  did  not  amount  to  a  deviation;  that  the 
going  to  the  Isle  of  France,  being  from  neces- 
sity, and  for  the  general  benefit  of  all  concerned, 
was  justifiable ;  Uiat  the  insured  were  not  bound 
by  the  acts  of  third  persons,  performed  in  con- 
sequence of  a  misfortune  occurring  in  the  voy- 
age, which  misfortune  alone,  and  not  the  act  of 
the  insured,  or  his  agent,  gave  to  such  third  per- 
son a  right  to  interfere ;  that  the  changing  the 
cargo  at  the  Isle  of  France,  if  it  could  be  im- 
puted to  the  insured,  would  have  avoided  the 
Dolicy,  because  it  would  have  altered  the  risk. 
Wintkrop  v.  The  Union  Insurance  Co.j  2  Wash. 
v».  O.  IC.  7. 

12.  Instances  of  necessity  for  a  deviation 
which  are  genemlly  met  with,  are  stress  of  wea- 
ther, injury  sustained  by  the  ship  which  requires 
to  be  repaired,  going  to  join  convoy,  and  the 
like.  But  these  are  only  examples  which  serve 
to  illustrate  the  principle.  There  may  be  many 
other  instances  where  the  necessity  will  be 
ec[ually  great,  and  equally  valid  to  excuse  a  de- 
viation,   llfia, 

13.  Where  the  policy  was  ''on  goods  at  and 
from  Philadelphia  to  Tonningen  or  Hamburgh, 
if  not  blockaded ;  warranted  American  property, 
proof  whereof  to  be  made  here."  By  his  in- 
structions, which  were  not  communicated  to  the 
underwriters,  the  captain  was  directed  to  pro- 
ceed to  Tonningen,  whence  he  was  to  forward, 
by  express,  his  letters  to  his  consignee  at  Ham- 
burgh. There  was  also  this  clause  in  the  in- 
structions: "If  you  can  ascertain  and  obtain 
permission  to  go  to  Hamburgh  from  the  cruising 
vessels  at  the  entrance  of  the  Eyder,  you  will 
proceed ;  but  on  no  account  attempt  it,  unless 
you  are  well  assured  that  the  blockade  of  the 
Elbe  is  mised."  The  vessel  was  captured  in 
the  channel  by  the  British,  and  condemned  for 
a  breach  of  the  blockade  of  Hambuigh.  Held, 
that  as  the  mouth  of  the  Eyder,  where  the  per- 
mission was  to  be  procured,  was  twenty  miles 
from  the  Elbe,  was  not  inserted,  and  was  in  the 
direct  course  to  Tonningen,  to  which  port  the 
vessel  might  legally  go ;  there  was  in  fact  no 
forfeiture  of  neutmlity:  nor  was  the  conceal- 
ment of  the  instructions,  a  concealment  material 
to  the  risk.  Sperry  v.  Jbelaware  Insurance  Co.,  2 
Wash.  C.  C.  R.  243. 

14.  On  a  policy  on  goods,  ''  on  a  vovage  at  and 
from  Kingston  to  Aruba.  and  at  and  from  thence 
back  to  Kingston,  with  liberty  to  touch  at  Rio  de 
la  Hache;"  afterwards,  for  an  additional  pre- 
mium, it  was  agreed  that  ''the  vessel  might 
take  in  the  whole  or  part  of  her  cargo  at  Core." 
The  vessel  sailed  on  the  voyaee,  stopped  about 
eight  days  at  Aruba,  and  took  in  a  person  to 
assist  in  purchasing  mules  at  Coro.  She  returned 


to  Aruba,  where  she  remained  part  of  two  daji^ 
during  which  time  the  place  was  captured  by 
the  Dutch,  and  the  vessel  and  cargo  oondemDed 
as  a  prize.  Held,  that  the  return  to  Aruba  wai 
a  deviation  which  discharged  the  miderwriten. 
Martin  v.  Delaware  Insurance  Co^  2  Wash.  C.  C. 
R.254. 

15.  The  smallest  deviation  from  the  nsosl 
course  of  the  voyage,  without  a  justifiable  ne- 
cessity, discharges  the  underwriters,  althongh 
the  loss  was  not  the  immediate  consequence  of 
the  deviation.    Ibid. 

16.  Where  the  termini  of  a  voyage  are  fixed, 
the  vessel  cannot  so  out  of  the  usual  course  of 
the  voyage,  though  she  may  be  permitted  lo 
stop  and  trade  at  any  port  or  place,  unless  there 
should  be  such  necessity  as  will  excuse  a  devii- 
tion.  Coles  v.  Marine  Ins.  Co^  3  Wash.  C.  C.  R. 
159. 

17.  A  deviation  is  not  merely  the  going  oet 
of  the  track  or  course  usually  taken ;  bet  it  is 
also  a  departure  from  the  express  or  implied 
terms  of  tne  contract.  Warder  et  at.  v.  GMs, 
jrc,  1  Adm.  Decis.  31. 

18.  A  vessel  was  insured  from  A  to  B,  and 
her  port  of  discharge  in  the  United  Slates.  Sbe 
went  to  C  and  took  in  a  return  cargo  for  D^  and 
stopped  at  S.  on  the  return  voyage.  The  ooder- 
writers  signed  a  memorandum  t£it  the  deviauoa 
to  S.  should  not  prejudice  the  insoraoce,  tks 
vessel  havinff  sailed  from  thence  to  E.  Tbeie 
was  a  total  Toss  by  shipwreck.  Hdd,  that  the 
memorandum  did  not  help  the  deviation  of  gaio| 
to  C  instead  of  B;  and  that  the  miastatemest 
of  the  return  voyage  being  to  £.,  made  tbs 
memorandum  of  no  efiect.  Gladden  v.  Tht 
Manufacturers^  Ins.  Co.,  1  Sumner,  232. 

19.  Where  there  is  a  deviation  from  the  voy- 
age in  the  shipping  articles,  a  refusal  of  the  sea- 
men, subsequently,  to  do  duty  on  that  aoconnt, 
does  not  amount,  at  law,  to  an  endeavour  ts 
commit  a  revolt  under  the  act  of  eonaiew  of 
1835,  ch.  40,  sec.  2.  United  SUAes  v.  Mmhevn, 
2  Sumner,  47. 

20.  Where  the  termini  of  a  voyage  are  fixed, 
the  continuity  of  such  a  voyage  cannot  be  bfokea 
by  the  voluntary  deviation  of  the  master,  for  ihe 

Surpose  of  carrying  on  an  intermediate  trade. 
^he  Josef  h,  8  Cranch,  457 ;  3  Cond.  Rep.  212. 

21.  It  is  not  indispensable  to  the  terrainatioa 
of  a  voyage,  that  the  vessel  should  arrive  at  the 
terminus  of  her  original  destination.  It  may  be 
produced  by  stranding,  distress  of  weatber,  or 
any  other  cause,  inducing  her  to  enter  aDOCher 
port,  with  a  view  to  terminate  her  voyage  booa 
fide.  Otis  V.  Walter,  2  Wheat.  18;  4  Coad. 
Rep.  10. 

22.  Where  a  voyage  is  broken  up  without 
necessity  in  a  foreign  port,  and  the  seames  are 
discharged  without  payment  lo  the  ooosai  of  the 
three  months'  wages  required  by  the  act  of  ^ 
28th  February,  1803,  the  court  will,  on  a  VBbei 
of  the  seamen,  compel  the  owner  to  pay  the 
three  months'  wages,  two-thirds  to  the  seameo, 
and  the  other  third  for  the  use  of  the  Uoiiad 
States.    Pool  v.  Welsh,  1  Gilpin,  198. 

23.  The  payment  of  the  three  months' 
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under  the  act  of  28th  February,  1803,  is  con- 
fined to  cases  of  the  volantary  cuscharge  of  sea- 
men in  a  foreign  port.    Ibid. 

24.  An  insurance  was  eflected  on  the  cargo 
of  the  Actress,  from  New  York  to  New  Orleans, 
and  after  she  passed  HaTana  she  returned  to 
that  port  on  a  plea  of  a  deficiency  of  water, 
where,  by  order  of  the  government,  the  cargo 
was  landed,  and  put  in  the  custom-house  stores; 
the  vessel  not  being  permitted  to  depart  with 
hercaigo.  The  American  consul  sold  tne cargo: 
and  the  plaintiff  claimed  in  this  suit  to  recover 
the  amount  of  the  loss  sustained  by  the  sale. 
If  the  necessity  produced  by  the  want  of  water 
really  and  fairly  existed,  a  sufliciencv  for  the 
▼oyage  being  talcen  on  board  at  New  York,  and 
Havana  was  the  nearest  port,  a  deviation  was 
jostifiable.  Wood  et  o2.  v.  Thi  United  States  Ins. 
Co.j  2  Wash.  C.  C.  R.  301. 

26.  What  will  be  considered  a  deviation  from 
the  voyage  insured,  and  under  what  circum- 
stances a  vessel  may  proceed  to  a  port  out  of 
her  direct  course,  and  for  what  causes  she  may 
remain  at  such  port,  are  stated  in  the  case  of 
Winthrop  v.  The  Union  Ins.  Co.,  2  Wash.  C.  C. 
R.  7.  Coles  V.  The  Jkbrine  Ins.  Co.^  3  Wash.  C. 
C.  R.  159. 


DEVISE. 

1.  A  devise  of  "all  the  estate  called  Marrow- 
bone, in  the  county  of  Henry,  containing,  by 
estimation,  two  thousand  Aye  hundred  and 
eighty-five  acres  of  land,"  carries  the  fee. 
LamberCs  Lessee  v.  Pmu^  3  Cnuich,  97;  1  Cond. 
Rep.  466. 

2.  J.  P.,  by  his  last  will,  after  certain  pecu- 
niary legacies,  devised  as  follows:  "Item,  I  give 
and  bequeath  unto  mv  loving  wife  M.  all  the 
rest  of  my  lands  ana  tenements  whatsoever, 
whereof  I  shall  die  seised,  in  possession,  rever- 
sion or  remainder,  provided  she  has  no  lawful 
issue.  Item,  I  give  and  bequeath  unto  my  be- 
loved wife,  whom  I  likewise  constitute,  make 
and  ordain  my  sole  executrix  of  this  my  last 
Kviil  and  testament,  all  and  singular  my  lands, 
messuages  and  tenements,  by  her  freely,  to  be 
possessed  and  enjoyed,''  &c.  The  testator  died 
aeifted  without  issue,  and  after  his  death  the 
widow  married  one  G.  U.,  by  whom  she  had 
lawfal  issue.  Held^  that  she  took  only  an  estate 
for  life,  under  the  will  of  J.  P.  Wright  v.  Denn^ 
ex  dem.  Pag^j  10  Wheat.  204;  6  Cond.  Rep.  76. 

3.  Where  there  are  no  words  of  limitation  to 
a  devise,  the  general  rule  of  law  is,  that  the  de- 
visee tHKes  an  estate  for  life  only ;  unless  from 
the  language  there  used^  or  from  other  parts  of 
the  will,  there  is  a  plam  intention  to  give  a 
larger  estate.     Ibid. 

4.  It  roost  be  a  plain  intention,  because  if  it 
be  doubtful  or  conjectural  upon  the  terms  of  the 
'vrill,  or  if  full  legal  effect  can  be  given  to  the 
language,  without  such  an  estate,  the  general 
role  prevails.    Ibid. 

6.  It  is  not  sufficient  that  the  court  may  en- 
tertain a  private  belief  that  the  testator  intended 
m  fee :  it  must  see  that  he  has  expressed  that 


intention  with  reasonable  certainty  on  the  face 
of  the  will,  for  the  law  will  not  suffer  the  heir 
to  be  disinnerited  upon  conjecture.    Ibid. 

6.  Where  the  words  of  the  devise  admit  of 
passing  a  sreater  interest  than  for  life,  courts 
will  by  hoM  of  an  introductory  clause,  express- 
ing an  intention  to  dispose  of  the  whole  of  the 
estate,  to  assist  them  in  ascertaining  the  inten- 
tion. But  such  clause  will  not  so  far  attach 
itself  to  a  subsequent  devising  clause  as,  per  se, 
to  enlarge  the  latter  to  a  fee,  where  the  words 
could  not  ordinarily  import  it.    Ibid. 

7.  The  words,  "  all  tne  rest  of  my  lands  and 
tenements,"  &c.,  in  this  will,  is  not  a  residuary 
clause ;  but  even  if  it  were,  they  are  not  sufR- 
cient  to  pass  the  fee  without  words  of  limitation 
superadded.    Ibid. 

8.  After  giving  pecuniary  lesacies  to  his  sis- 
ters, the  testator  devises  as  follows :  "  I  give  to 
my  wife  M.  all  the  rest  of  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die.  seised, 
in  possession,  reversion  or  remainder,  providea 
that  she  has  no  lawful  issue.  Item,  I  give  to 
my  wife  Mary,  whom  I  also  make  my  sole  ex- 
ecutrix, all  and  singular  my  lands,  messuages 
and  tenements,  by  lier  freely  to  be  possessed 
and  enjoyed."  After  revoking  all  former  wills, 
he  Snakes  A.  B.  executor  of  his  will,  "  to  take 
and  see  the  same  performed,  according  to  its 
true  intent  and  meaning;  and  for  his  pains" — 
leaving  the  sentence  unfinished.  Mary,  the 
wife,  took  an  estate  for  life  only.  Lessee  of  Page 
V.  Wright^  4  Wash.  C.  C.  R.  194. 

9.  'the  testator  devised  to  his  son  Joseph 
Eden,  certain  portions  of  his  estate  in  New  York, 
among  which  were  the  premises  sought  to  be 
recovered  in  this  suit,  to  him,  his  heirs,  execu- 
tors and  administrators  forever.  In  like  manner 
he  devised  to  his  son  Medce^  his  heirs  and  as- 
signs, certain  other  portions  of  his  property ;  and 
adds  the  following  clause :  ''It  is  my  will,  and  I 
do  order  and  appoint^  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issue, 
his  share  or  part  shall  go  to  the  survivor.  Ana 
in  case  of  both  their  deaths,  without  lawful 
issue,  I  give  all  the  property  aforesaid  to  my 
brother  John  Eden,  of  Lofters,  in  Cleaveland  in 
Yorkshire,  and  my  sister  Hannah  Johnson,  of 
Whitby  in  Yorkshire,  and  their  heirs."  Med- 
cef  Eden  died  without  issue,  having  devised  his 
estate  to  his  widow,  and  other  devisees  named 
in  his  will.  According  to  the  established  law 
of  New  York,  nothing  passed  under  the  ulterior 
devise  over  to  John  Eden  and  Hannah  Johnson. 
Medcef  Eden,  on  the  death  of  his  brother  Joseph 
Eden,  became  seised  of  an  estate  in  fee  simple 
absolute.  Waring  v.  Jackson  et  al.j  1  Peters. 
671. 

10.  Adverse  possession  taken  and  held  under 
a  sheriff's  sale,  by  virtue  of  judgments  and  exe- 
cutions against  Joseph  Eden,  will  not,  according 
to  the  decisions  of  tne  courts  of  New  York,  pre- 
vent the  operation  of  a  devise  by  another,  in 
whom  the  title  to  the  estate  was  vested  by  the 
death  of  the  defendant  in  the  execntions.    Ibid, 

11.  The  testator,  residing  and  owning  real 
and  personal  estate  in  the  county  of  Alexandria, 
District  of  Columbia,  by  his  will  gave  ''all  his 
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estate,  real  and  personal,  to  his  wife  during  her 
life^  for  the  use  and  purpose  of  raising  and  edu- 
cating his  children  ;*'  each  child  at  the  age  of 
twenty-one  to  be  entitled  to  an  ecjusA  portion  of 
his  estate,  real  and  personal ;  subject,  each,  to  a 
deduction  of  one-third  for  the  maintenance  of  his 
wife.  He  recommends  his  wife  to  sell  the  ne- 
groes for  a  term  of  years^  and  directs  that  ^'  an  ap- 
praisement" only  of  ''his  estate"  shall  be  made, 
and  that  no  sale  of  the  furniture  shall  be  made. 
He  then  states  "  that  he  is  indebted  to  no  one,  and 

Eurposes  to  continue  so ;"  that  he  is  surety  for 
is  brother,  for  which  he  holds  a  deed  of  trust 
on  his  property,  sufRcient,  he  hopes,  to  pay  the 
same,  and  directs  that  his  "  estate  shall  not  be 
sold  to  pay  these  debts,  until  the  property  so 
divided  shall  be  sold,"  when  his  *'  estate  must 
be  charged  with  any  deficiency,  and  directs  that 
his  executors  shall  not  ^ive  security^  as  his  own 
estate  did  not  require  it."  This  will  does  not 
charge  the  real  estate  of  the  testator  with  his 
debts.  Archer  et  al.  v.  Deneale  et  a2.,  1  Peters, 
588. 

12.  The  word  ''  estate"  is  sufficiently  compre- 
hensive to  embrace  property  of  every  descrip- 
tion 'y  and  will  charge  lands  with  debts,  if  used 
with  other  words  which  indicate  an  intention  to 
charge  them :  but  if  used  alone,  without  such 
intent,  they  will  not  have  such  operation.  Ibid. 
589. 

13.  The  testatrix  directed  that  the  interest  of 
certain  funds  should  be  applied  ''  to  the  proper 
education"  of  certain  persons,  her  nephews,  "  so 
that  they  may  be  severally  fitted  and  accom- 
plished in  some  useful  trade ;"  and  gave  to  each 
of  tbem,  "  who  should  live  to  finish  his  educa- 
tion, or  reach  the  age  of  twenty-one  years  of  age, 
one  hundred  pounds  to  set  him  up  in  his  trade." 
She  also  gave  the  whole  of  her  estates  of  every 
description,  to  be  equally  divided  among  certain 
persons,  who  should  be  living  when  the  interest 
applicable  to  the  education  of  her  nephews 
should  cease  to  be  required,  they  being  some  of 
the  persons  among  whom  the  same  was  to  be 
divided :  and  she  directed  that  so  long  as  any 
one  of  the  three  nephews  who  should  live,  had 
not  finished  his  education^  or  arrived  at  the  age 
of  twenty-one  years,  the  division  of  the  property 
so  devised  and  given,  should  be  deferred,  and 
no  longer.  The  court  do  not  think  that  in  ascer- 
taining the  amount  applicable  to  the  education 
of  the  appellant,  one  of  the  learned  professions 
may  be  taken  as  the  standard,  with  as  much 
propriety  as  the  trade  or  art  of  a  mechanic. 
The  distinction  between  a  profession  and  a  trade 
is  well  understood  3  and  they  are  seldom,  if 
ever,  confounded  with  each  other  in  ordinary 
language.  If  the  testatrix  had  contemplated 
what  in  the  common  intercourse  of  society  is 
denominated  a  profession,  she  would  scarcely 
have  used  a  term  which  is  generally  received 
as  denoting  a  mechanical  art.  But  the  bequest 
is  not  confined  to  the  expense  of  acquiring  the 
trade,  so  as  to  be  enabled  to  exercise  it  in  the 
common  way.  The  testatrix  intended  such  an 
education  as  would  fit  her  relations  to  bold  a 
distinguished  place  in  that  line  of  life  in  which 
Bhe  designed  them  to  move.    The  sum  allowed 


for  the  object  ought  to  be  liberal ;  such  as  would 
accomplish  it,  if  the  fund  from  which  it  was  to 
be  dmwn  would  permit  it.  Dandridgt  v.  Wask- 
ington^s  Executors,  2  Peters,  377. 

14.  The  testator  gave  all  the  rest,  reaidae 
and  remainder  of  his  estate,  real  and  personaL 
comprehending  a  large  real  estate  in  the  city  oi 
New  Fork,  to  the  chancellor  of  the  state  of  New 
York,  and  recorder  of  the  city  of  New  York,  &c 

i naming  several  other  persons  by  their  omcial 
lescription),  to  have  and  to  hold  the  Fame  unto 
them  and  tneir  respective  succeseors  in  ofi3ce,  to 
the  uses  and  trusts,  subject  to  the  conditions 
and  appointments  declared  in  the  willj  which 
were,  out  of  the  rents,  issues  and  profits  thereof, 
to  erect  and  build  upon  the  land  upon  which  he 
resided^  which  was  given  by  the  wilLan  asylam, 
or  marine  hospital,  to  be  called  '^  The  Sailors' 
Snug  Harbour,''  for  the  purpose  of  maintaining 
and  fupporting  aged,  decrepid  and  worn  oot 
sailors,  &c.    And  after  giving  directions  as  to 
the  management  of  the  fund  by  his  trustees,  ainl 
declaring  that  the  institution  created  bjr  his  will 
should  be  perpetual,  and  that  those  omcers  and 
their  successors  should  for  ever  continue  the 
governors  thereof^  &c.,  he  adds,  *'  it  is  my  will 
and  desire,  that  it  it  cannot  legally  be  done  ac- 
cording to  my  above  intention,  by  them,  witboot 
an  act  of  the  legislature,  it  is  my  will  and  desire 
that  they  will^  as  soon  as  possible,  apply  for  an 
act  of  the  legislature  to  incorporate  them  for  the 
purpose  above  specified  j  and  I  do  farther  de- 
clare it  to  be  my  will  and  intention,  that  the  said 
rest,  residue,  &c.,  of  my  estate  should  be  at  aH 
events  applied  for  the  uses  and  purposes  above 
set  forth ;  and  that  it  is  my  desire  all  courts  of 
law  and  equity  will  so  construe  this  my  said  last 
will  as  to  nave  the  said  estate  appropriated  to 
the  above  uses;  and  that  the  same  should  in  no 
case,  for  want  of  legal  form  or  otherwise,  be  so 
construed  as  that  my  relations,  or  any  other  per- 
sons, should  heir,  possess  or  enjov  my  property, 
except  in  the  manner  and  for  the  uses  hereia 
above  specified."    Within  five  years  after  the 
death  of  the  testator,  the  l^slature  of  the  state 
of  New  York,  on  the  application  of  the  trusteei^ 
also  named  as  executors  of  the  wiU,  passed  a 
law  constituting  the  persons  holding  the  offices 
desigilated  in  the  will,  and  their  successors^  a 
body  corporate,  by  the  name  of  '^  The  Trustees 
of  the  Sailors'  Snug  Harbour,"  and  enabling  tbm 
to  execute  the  trusts  declared  in  the  w^ill.    Thk 
is  a  valid  devise  to  divest  the  heir  of  his  lesal 
estate,  or  at  all  events  to  affect  the  lands  in  his 
hands  with  the  trust  declared  in  the  will.    I^ 
after  such  a  plain  and  unequivocal  declaratioa 
of  the  testator  with  respect  to  the  dispositioa  d 
his  property,  so  cautiously  guardins  asainst  and 
providing  for  every  supposed  difficulty  that  mi^ 
arise,  any  technical  objection  shall  now  be  inter- 
posed to  defeat  his  purpose,  it  will  form  an  ex- 
ception to  what  we  nnd  so  universally  laid  dovn 
in  all  our  books  as  a  cardinal  rale  m  the  con- 
struction of  wills,  that  the  intention  of  the  tes- 
tator is  to  be  sought  after  and  carried  into  efiecL 
If  this  intention  cannot  be  carried  into  effect  pre- 
cisely in  the  mode  at  first  contemplated  by  JuOi 
consistently  with  the  rules  of  law,  he  hv  pio- 
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Tided  en  alternative,  which  with  the  aid  of  the 
act  of  the  legislature  most  remoTo  every  diili- 
calty.  Jng2i»  v.  The  Trustees  of  the  Sailors^ 
Snug  Harbour,  3  Peters,  113. 

15.  In  the  case  of  "The  Baptist  Association 
9.  Hart's  Executors,"  4  Wheat.  27,  the  court 
considered  the  bequest  void  for  uncertainty  as 
to  the  devisees,  and  the  property  vested  in  the 
next  of  kin,  or  was  disposed  of  by  some  other 
provisions  of  the  will.  If  the  testator  in  that 
case  had  bequeathed  the  property  to  the  Baptist 
Aflflociation,  on  its  becoming  thereafter  and 
within  a  reasoliable  time  incorporated,  could 
there  be  a  doubt  but  that  the  subseouent  inoor- 
jwration  would  have  conferred  on  tne  associa- 
tion the  capacity  of  taking  and  managing  the 
fond?    Ibid,  114. 

16.  C.  B.,  by  her  last  will  and  testament,  de- 
vised "all  her  estate,  real  and  persona],  where- 
soever and  whatsoever,  in  law  or  equity,  in  pos- 
session, reversion,  remainder,  or  expectancy, 
onto  her  executors,  and  to  the  survivor  of  them, 
his  heirs  and  assiens  for  ever,''  upon  certain  de- 
signated trusts.  Under  the  statute  of  wills  of 
the  state  of  New  York,  (1  N.  Y.  Revised  Laws, 
364,)  all  the  rights  of  the  testator  to  real  estate, 
held  adversely  at  the  time  of  the  decease  of  the 
testator,  passed  to  the  devisees  by  this  will. 
Ibid,  127. 

17.  The  testator  was  seised  of  a  very  lar^ 
real  and  personal  estate,  in  the  states  of  Virginia, 
Kentucky,  Ohio,  and  Tennessee.    After  maxing, 
by  his  willj  in  addition  to  her  dower,  a  very  li- 
beral provision  for  his  wife,  for  her  life,  out  of 
Dart  of  his  real  estate,  and  devising,  in  case  of 
his  having  a  child  or  cnildren,  the  whole  of  his 
estate  to  such  child  or  children,  with  the  excep- 
tion of  the  provision  for  his  wife,  and  certam 
other  bequests,  his  will  declares :  "  In  case  of 
having  no  chilaren,  I  then  leave  and  bequeath 
all  my  real  estate  at  the  death  of  my  wife,  to 
Wii liani  King,  son  of  brother  James  Kinsr.  on 
condition  of  his  marrying  a  daughter  of  William 
Trigg's,  and  my  niece  Rachel  his  wife,  lately 
Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage;  and  in  case  such  marriage 
should  not  take  place,  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry 
a  child  of  my  brother  James  King's  or  of  my 
sister  Elizabeth's,  wife  to  John  Mitchell,  and  to 
their  issue."    The  testator  died  without  issue. 
He  survived  his  father,  and  had  brothers  and 
sisters  of  the  whole  and  naif  blood,  who  survived 
hira,  and  also  a  sister  of  the  whole  blood,  Eliza- 
beth, the  wife  of  John  Mitchell,  who  died  before 
him.'     William  and  Rachel  Trigg  never  had  a 
cfau^hter,  but  had  four  sons.    James  King,  the 
father  of  William  King,  the  devisee,  had  only 
one  daughter,  who  intermarried  with  Alexander 
M'CslIL      Elizabeth,  the  wife  of  John  Mitchell, 
had  two  daughters,  both  of  whom  are  married, 
one  tor  William  Heiskill,  the  other  to  Abraham 
B.  Trigg.      By  the  court: — We  have  found  no 
case  in  which  a  general  devise  in  words,  import- 
ing a  present  interest,  in  a  will  making  no  other 
dLLspoattion  of  the  property,  on  a  condition  which 
may  be  performed  at  any  time,  has  been  con- 


strued, from  the  mere  circumstance  that  the 
estate  is  given  on  condition,  to  require  that  the 
condition  must  be  performed  before  the  estate 
can  vest.  There  are  many  cases  in  which  the 
contrary  principle  has  been  decided.  The  con- 
dition on  which  the  devise  to  William  King  de- 
pended, is  a  condition  subsequent.  Finlay  v. 
Aing's  Lessee,  3  Peters,  377. 

18.  It  is  certainly  well  settled,  that  there  are 
no  technical  appropriate  words  which  always 
determine  whether  a  devise  be  on  a  condition 
precedent  or  subsequent.  The  same  words  have 
been  determined  differently,  and  the  question 
is  always  a  question  of  intention.  If  the  lan- 
guage of  the  particular  clause,  or  of  the  whole 
will,  shows  that  the  act  upon  which  the  estate 
depends  must  be  performed  before  the  estate 
can  vest,  the  condition  of  course  is  precedent ; 
and  unless  it  is  performed,  the  devisee  can  take 
nothing.  If,  on  the  contrary,  the  act  does  not 
necessarily  precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  if  this  is  to  be 
collected  from  the  whole  will,  the  condition  is 
subsequent.    Ibid,  374. 

19.  It  is  a  general  rule,  that  a  devise  in  words 
of  the  present  time,  as  "  I  give  to  A  my  lands  in 
B,"  imports,  if  no  contrary  intent  appears,  an 
immediate  interest,  which  vests  in  the  devisee 
on  the  death  of  the  testator.  It  is  also  a  general 
rule,  that  if  an  estate  be  given  on  a  condition, 
for  the  performance  of  which  no  time  is  limited, 
the  devisee  has  his  life  for  performance.  The 
result  of  these  two  principles  seems  to  be,  that 
a  devise  to  A,  on  condition  that  he  shall  marry 
B,  if  uncontrolled  by  other  word&  takes  effect 
immediately,  and  the  devisee  performs  the  con- 
dition, if  he  marry  B  at  any  time  during  his  life. 
The  condition  is  subsequent.    Ibid.  376. 

20.  As  the  devise  in  the  will  to  W^illiam  King 
was  on  a  condition  subsequent,  it  may  be  con- 
strued so  far  as  respects  the  time  of  taking  pos- 
session, as  if  it  had  been  unconditional.  The 
condition  opposes  no  obstacle  to  his  immediate 
possession,  if  the  intent  of  the  testator  shall  re- 
quire that  construction.    Ibid,  378. 

21.  The  introductory  clause  in  the  will  states, 
"  I,  William  King,  have  thought  proner  to  make 
and  ordain  this  to  be  my  last  will  and  testament, 
leaving  and  bequeathing  my  worldly  estate  in 
the  manner  following."  These  words  are  enti- 
tled to  considerable  influence  in  a  question  of 
doubtful  intent,  in  a  case  where  the  pronerty  is 
given,  and  the  question  arises  between  the  neir 
and  devisee  respecting  the  interest  devised. 
The  words  of  the  particular  clause  also  carry  the 
whole  estate  from  the  heir,  but  they  fix  the 
death  of  the  testator's  wife  as  the  time  when 
the  devisee  shall  be  entitled  to  possession.  They 
are.  ^Mn  case  of  having  no  children,  I  then  leave 
ana  bequeath  all  my  real  estate,  at  the  death  of 
my  wife,  to  William  King,  son  of  brother  James 
King."  The  whole  estate  is  devised  to  William 
King,  but  the  possession  of  that  part  of  it  which 
is  given  to  the  wife  or  others  for  life,  is-postponed 
until  her  death.    Ibid.  379. 

22.  Query,  Bid  William  Kins  take  an  estate 
which,  in  the  events  that  have  happened,  enures 
to  his  owo  benefit ;  or  is  he,  in  the<  existing  state 
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of  things  to  be  considered  a  trustee  for  the  heirs 
of  the  testator  ?  This  question  cannot  be  decided 
in  this  cause :  it  belongs  to  a  court  of  chancery, 
and  will  be  determined  when  the  heirs  shaJi 
brine:  a  bill  to  enforce  the  execution  of  the  trust. 
AtdT  383. 

23.  The  testator's  will  was  as  follows:  the 
will  of  B.  G.  contained  the  following  clause: 
"  also,  I  give  to  my  wife  Elizabeth  Goodwin  all 
my  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  and  quality  soever, 
after  payment  of  my  debts,  legacies,  and  funeral 
expenses ;  which  personal  estate  I  give  and  be- 
queath unto  my  said  wife,  Elizabeth  Goodwin, 
to  and  for  her  own  use  and  disposal  absolutely : 
the  remainder,  after  her  decease,  to  be  for  the 
use  of  the  saia  Jesse  Goodwin,"  the  eon  of  the 
testator.  Jesse  Goodwin  took  a  vested  remain- 
der in  the  personal  estate,  which  came  into  pos- 
tession  after  the  death  of  Elizabeth  Groodwin. 
Smitk  V.  Belly  6  Peters,  68. 

24.  The  first  and  great  rule  in  the  exposition 
of  wills,  to  which  all  rules  must  bend,  is,  that 
the  intention  of  the  testator  expressed  in  his  will 
•hall  prevail,  provided  it  be  consistent  with  the 
rules  of  law.  This  principle  is  generally  asserted 
in  the  construction  of  every  testamentary  dispo- 
sition. It  is  emphatically  the  will  of  the  person 
who  makes  it,  and  is  defined  to  be  "  the  le^l 
declaration  of  a  man's  intentions,  which  he  wills 
to  be  performed  after  his  death."  These  inten- 
tions are  to  be  collected  from  his  words,  and 
ought  to  be  carried  into  efieot  if  they  be  consist- 
ent with  law.    Ihid. 

25.  In  the  construction  of  ambiguous  expres- 
sions, the  situation  of  the  parties  may  very  pro- 
perly be  taken  into  view.  The  ties  which  con- 
nect the  testator  with  his  legatees,  the  affection 
subsisting  between  them,  the  motives  which 
may  reasonably  be  supposed  to  opeiate  with 
him,  and  to  influence  him  in  the  disposition  of 
his  property,  are  all  entitled  to  consideration  in 
expounding  donbtfol  words,  and  ascertaining  the 
meaning  in  which  the  testator  used  them.   Und, 

26.  The  rule  that  a  remainder  may  be  limited 
after  a  life  estate  in  personal  property,  is  as  well 
settled  as  any  other  principle  of  our  law.  The 
attempt  to  create  such  limitations  is  not  opposed 
by  the  policy  of  the  law,  or  by  anj^  of  its  roles, 
if  the  intention  to  create  such  limitation  is  ma- 
nifested in  a  will,  the  courts  wDl  sustain  it.  Ibid. 

27.  It  is  stated  in  many  cases,  that  where 
there  are  two  intents  inconsistent  with  eactk 
other,  that  which  is  primary  will  control  that 
whioK  is  secondary.    Ibid. 

2B,  William  King,  in  his  will,  made  the  fol- 
lowing devise :  "  In  case  of  having  no  children, 
I  then  leave  and  bequeath  all  my  real  estate,  at 
the  death  of  my  wife,  to  William  King  (the  ap- 
pellant), son  of  my  brother  James  King,  on  con- 
dition of  his  marrying  a  daughter  of  WiUiam 
Trigg  and  my  niece  Rachel,  his  wife,  lately 
Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue 
of  said  marriage :  and  in  case  such  marria^ 
should  not  take  placcj  I  leave  and  bequeath  said 
estate  to  any  child,  giving  preference  to  age,  of 
•aid  William  and  Rachel  Trigg,  that  will  marry 
a  ohild  of  my  brother,  James  King,  or  of  sister 


Elizabeth,  wife  of  John  MiichelL  and  to  »«. 
issue."  Upon  the  constmetion  of^  the  terms  of 
this  clause,  it  was  decided  by  the  supreme  eosrt 
in  3  Peters'  Rep.  346,  that  William  King,  ike 
devisee,  took  the  estate  ojxm  a  condition  sobte- 
quent,  and  that  it  vested  in  him,  (so  Car  as  not 
otherwise  expressly  disposed  of  by  the  will)  im« 
mediately  upon  the  death  of  the  testator.  Wil- 
liam Trigs  luiving  died  without  ever  having  btd 
any  daughter  bom  of  his  wife  Rachel,  the  eon- 
dition  became  impossible.  All  the  child reo  of 
William  Tri^  and  Rachel  his  wife,  and  of  Isfflei 
King  and  Elizabeth  Mitchell,  *are  married  to 
other  persons ;  and  there  has  been  no  marriaiie 
between  any  of  them,  by  which  the  devise  over, 
upon  the  default  of  marriage  of  William  King 
(tne  devisee)  with  a  danghter  of  the  Tri^ 
would  take  effect.  The  case  waa  again  bro^gjit 
before  the  court  on  an  appeal  by  William  KuiA 
in  whom  it  had  been  decided  the  estate  densn 
was  vested  in  trust;  and  the  oonrt  held,  tfast 
William  King^  did  not  take  a  beneficial  estate  is 
fee  in  the  premises,  but  a  resulting  trust  for  dw 
heirs  at  law  of  the  testator.  By  the  ooort:^ 
There  is  no  doubt  that  the  words  "  in  tmsL^'  in 
a  will,  may  be  construed  to  create  a  nee,  ii  the 
intention  of  the  testator,  or  the  nature  of  ibe 
devise  re(]uirea  it.  But  the  ordinary  sense  of 
the  term  is  descriptive  of  a  fiduciary  estate  or 
technical  trust ;  and  this  sense  ought  to  be  le- 
tained  until  the  other  eense  is  clearly  established 
to  be  that  intended  by  the  testator.  In  the  pre- 
sent case,  there  are  strong  reasons  for  eoostniipg 
the  words  to  be  a  technical  tmst.  The  deviw 
looked  to  the  issue  of  a  person  not  then  in  bein§^ 
and,  of  course,  if  such  issue  should  come  in  essS) 
a  long  minority  must  follow.  During  this  period, 
it  was  an  object  with  the  testator  to  upbokl  the 
estate  in  the  father  for  the  benefit  of  his  issue  \ 
and  this  could  be  better  aecom^ished  by  him 
as  a  trustee  than  as  a  guardian.  If  the  estate 
to  the  issue  was  a  use,  it  would  vest  the  kgal 
title  in  them,  as  soon  as  they  came  in  ease ;  aod 
if  the  first  bora  children  should  be  danghtets,  it 
would  vest  in  them^  subject  to  being  divested 
by  the  subsequent  birth  of  a  son.  A  trast  estate 
would  far  better  provide  for  first  contingencies 
than  a  legal  estate.  There  is  then  no  reasoo  for 
deflecting  the  words  from  their  ordinary  meaniog. 
JTtng  V.  Miiehell  ef  oi.,  8  Peters,  326. 

29.  We  are  not  permitted  to  enlarge  the  esUle 
of  a  devisee,  unless  the  words  of  the  devise  it- 
self be  sofiScient  for  that  purpooe.  Lamhrrfs 
Lessee  v.  Pntne,  3  Cranch,  97 ;  1  Cond.  Rep.  466. 

30.  The  words.  "  I  give  George  Gilmer  all  the 
estate  called  Marrowbone,  in  the  ooooty  of 
Henry,"  oarrv  a  fee.    Ibid. 

31.  If  a  clevise  of  land  in  Virginia,  to  the 
widow,  appears  from  circumstances  to  be  in- 
tended in  lieu  of  dower,  she  must  make  her 
election,  and  cannot  take  twth.  Herbert  ct  oLv. 
Wren  et  ux.,  7  Cranch,  370 ;  2  Cond.  Rep.  534. 

32.  A  devise  to  A  in  fee,  and  if  he  shall  die 
under  the  age  of  twenty-one  years,  and  withosl 
issue,  then  to  B  in  fee,  is  a  sood  executory  de- 
vise ;  and  if  B  dies  before  the  contin«n€y  oo> 
curs,  it  descends  to  his  heir,  and  so  mm  hear 
to  lieir  until  the  oontingenoy  happena^  vthok  it 
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TesU  abflolately  in  him  only  who  can  then  make 
himself  heir  to  B.  Bamitz^s  Lesste  ▼.  Cosejf, 
7  Crauch,  456 :  2  Cond.  Bap.  561. 

33.  And  although  A  be  the  heir  at  law  of  B) 
ret  the  executory  devise  thus  devolving  upon 
lira,  is  not  merged  in  the  precedent  estate,  out 

on  the  death  of  A  devolves  to  the  next  heir  of 
B.   iW. 

34.  Hare,  in  contemplation  of  marriage  with 
Margaret  Bryant,  gave  a  bond  for  five  thousand 
dollars,  with  interest,  to  trustees,  to  secure  to  B. 
a  support  during  the  marriage,  and  after  the 
death  of  H.,  in  case  she  should  survive  him: 
and  to  their  child  or  children  in  case  he  shoula 
survive  her  j  with  condition  that  if  Hare  should, 
within  the  time  of  his  life,  or  within  one  year 
after  the  marriajg;e,  whichsoever  of  said  terms 
should  first  expire,  convey  to  the  trustee  some 
good  estate,  resd  or  personal,  sufficient  to  secure 
the  annual  payment  of  three  hundred  dollars, 
for  the  separate  use  of  his  wife  during  the  co- 
verture, and  also  sufficient  to  secure  the  pay- 
ment ot  the  said  five  thousand  dollars  to  her  use, 
in  case  she  should  survive  her  husband,  to  be 
paid  within  six  months  after  his  death ;  and  in 
case  of  her  death  first,  to  be  paid  to  their  child 
or  children;  or  if  he  should  first  die,  and  by  his 
wiil  should,  within  a  year  from  its  date,  make 
such  devises  and  bec^uests  as  should  be  ade- 
quate to  these   provisions,  then  fhe  said  bond 
should  be  void.    Hare  died,  leavins  hrs  widow 
B.  and  a  son,  having  by  his  last  will  devised  a 
tract  of  one  thousand  acres  in  Mississippi  to  his 
ion  in  fee,  a  tract  of  ten  thousand  acres  in  Ken- 
tucky equally  between  his  wife  and  son,  with  a 
devise  over  to  her  in  fee  of  the  son's  moiety  if 
he  died  before  he  attained  '*  the  hiwful  age  to 
will  it  away;"  and  the  residue  of  his  estate, 
real  and  personal,  to  be  equally  divided  between 
his  wife  and  son,  with  the  same  contingent  de- 
vise over  to  her.    The  value  of  (he  pro[>erty 
thus  devised  to  her,  besides  the  contingent  inte- 
rest, might  have  been  estimated  at  H.'s  death  at 
^Ye  thousand  dollars.     B.  subsequently  died, 
having  made  a  nuncupative  will,  by  which  she 
devised  all  her  estate  "  whether  vested  in  her 
by  the  will  of  her  deceased  husband,  or  other- 
wise," to  be  divided  between  her  son  and  the 
plaintiff*,  with  a  contingent  devise  of  the  whole 
to  the  survivor.    The  son  afterwards  died,  the 

elaintifT  brought  his  bill  to  charge  the  lands  of 
[.  with  the  payment  of  the  bond  for  five  thou- 
sand dollars  and  interest,  to  which  the  plaintiff 
derived  right  under  the  nuncupative  will.  The 
nuncupative  will  was  insufficient  to  pass  the 
lands  m  Kentucky,  but  sufficient  to  pass  the  per- 
sonal estate,  including  the  bond.  Htldf  that  the 
provision  in  the  will  of  H.  must  be  taken  in 
satisfaction  of  the  bond,  but  subject  to  the  right 
to  elect  between  them ;  and  that  this  privilege 
msMed  lo  her  devisee,  the  plaintifi*.  Hunter  v. 
Bryant^  2  Wheat.  32;  4  Cond.  Rep.  17. 

35 .  Under  the  statute  of  wills  in  Virginia,  it 
is  necessary,  in  order  that  lands  acquired  after 
the  date  of'^tne  will  may  pass,  that  the  intention 
of  the  testator  should  clearly  appear  upon  the 
face  of  the  will.  Smith  et  al,  v.  Edring^on,  8 
Cranchy  66  ;  3  Cond.  Rep.  35. 


36.  R.  C,  a  citixen  of  Virainia,  being  seised 
of  real  property  in  that  state,  devised  as  follows : 
*^  In  the  first  place.  I  give,  ifevise,  and  bequeath 
unto  J.  L."  and  otners,  ^^all  my  estate,  real  and 
personal^  of  which  I  may  die  seised  and  pos- 
sessed, m  any  part  of  America,  in  special  trust, 
that  the  aforementioned  persons,  or  such  of  them 
as  may  be  livinff  at  my  death,  will  sell  my  per- 
sonal estate  to  the  hienest  bidder,  on  two  years' 
credit;  and  my  renl  estate  on  one,  two,  and 
three  years'  credit,  provided  satisfactory  secu- 
rity be  given  by  bonil  and  deed  of  trust.  In  the 
second  place  I  give  and  bequeath  to  my  brother 
T.  C."  an  alien,  "  all  the  proceeds  of  my  estate, 
real  and  personal,  which  i  have  herein  directed 
to  be  sold,  to  be  remitted  to  him  accordingly  as 
the  payments  are  made ;  and  I  hereby  declare 
J.  L.*'  and  the  other  persons  '-  to  be  my  trustees 
aud  executors  for  the  purposes  aforementioned." 
T.  C.  though  an  alien^  is  entitled  to  the  benefit 
of  this  bequest ;  it  being  personal  estate,  which 
he  was  capable  of  taking  for  his  own  benefit, 
though  an  alien.  Craig  v.  Ledie  it  si.,  3  Wheat. 
563 ;  4  Cond.  Rep.  331. 

37.  Equity  considers  land  directed  by  wills  or 
otherwise  to  be  sold  and  converted  into  money 
as  money ;  and  money  directed  to  be  laid  out  in 
land,  as  land.    Ibid. 

38.  J.  B.  devised  all  his  real  estate  to  his  son 

B.  and  his  heirs  lawfully  begotten,  and  in  case 
of  his  death,  without  such  issue,  he  orders  A. 
T.  his  executors  and  administrators,  to  sell  the 
real  estate  within  two  years  after  the  son's 
death ,  and  he  beoueaths  the  proceeds  thereof, 
to  his  brothers  and  sisters  by  name  and  heirs  for 
ever,  or  such  of  them  as  shall  be  living  at  the 
death  of  J.  B.,  jun.,  to  be  divided  between  them 
in  equal  proportions,  share  and  share  alike ,  all 
the  brothers  and  sisters  die  leaving  issue ;  then 

C.  dies,  and  afterwards  J.  B.  dies  without  issue. 
Heldy  that  the  word  heirs  in  the  bequest  of  the 
proceeds  of  the  sale  of  the  real  estate,  was  a 
word  of  limitation ;  and  that  as  none  of  the  bro- 
thers and  sisters  were  living  at  the  death  of  J. 
B.,  the  devise  to  them  could  not  take  effect. 
Held^  that  a  sale  made  by  the  executors  of  C. 
after  two  years  from  the  death  of  J.  B.,  was  not 
within  the  power  conferred  on  them  by  the  will, 
w*as  without  authority  and  void.  Dtdey^s  Lessee 
V.  James,  8  Wheat.  498 ;  5  Cond.  Rep.  508. 

39.  The  power  of  A.  T.  and  his  executors  and 
administrators  to  sell  may  be  executed  by  the 
executor  of  the  executor  of  A.  T.    Ibid. 

40.  R.  B.  being  seised  of  lands  in  Maryland, 
executed  three  instruments  of  writing,  each  pur- 
porting to  be  his  will.  The  first,  dated  October 
31,  1789,  gave  his  whole  estate,  after  pecuniary 
legacies,  to  his  other  nephews  and  nieces,  to  his 
nephew  J.  T.  M.  The  second,  dated  July  16, 
1800,  gives  his  whole  real  estate  to  J.  T.  M. 
during  his  life,  and  after  his  death  to  his  eldest 
son  A.  in  tail,  on  condition  of  his  chansinff  bis 
name  to  A.  Barnes,  with  remainder  to  the  neirs 
of  his  nephew  J.  T.  M.  lawfully  begotten,  for 
ever,  on  tneir  changing  their  surname  to  Barnes. 
The  third,  without  date,  but  proved  to  have  beea 
executed  subsequently  to  the  others,  probably 
in  1803j  after  some  small  bequests  proceeded : 
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"  I  give  the  whole  of  my  propertv,  after  cora- 
plyiDg  with  what  I  have  mentioDecl,  to  the  male 
neire  of  my  nephew  J.  T.  M.,  lawfully  begotten, 
for  ever,  agreeably  to  the  law  of  England,  which 
was  the  law  of  our  state  before  the  revelation, 
that  is,  the  oldest  male  heir  to  take  all,  on  the 
following  terms :  that  the  name  of  the  one  that 
may  have  rifi;ht,  at  the  age  of  twenty-one,  with 
his  consent  oe  changed  to  A.  Barnes,  by  an  act 
of  public  authoritv  of  the  state,  without  any 
name  added,  togetner  with  his  taking  an  oath, 
before  he  has  possession,  before  a  magistrate  of 
St.  Mary's  county,  and  have  it  recorded  in  the 
office  of  the  clerk  of  the  county,  that  he  will  not 
make  any  change  during  his  life  in  this  my  will, 
relative  to  my  real  property ;  and  on  his  refusing 
to  comply  with  the  aoovementioned  terms,  to 
the  next  male  heir  on  the  abovementioned  terms, 
and  so  on,  to  all  the  male  heirs  of  my  nephew 
J.  T.  M.  as  may  be,  on  the  same  terms :  and  all 
of  ihem  refusing  to  comply  in  a  reasonable  time 
after  they  have  arrived  at  the  age  of  twenty-one, 
say  not  exceeding  twelve  mont^ ;  if  in  that  time 
it  can  be  done,  so  that  no  act  of  intention  to  de- 
feat my  will  shall  be  allowed  of;  and  on  their 
refusing  to  comply  with  the  terms  abovemen- 
tioned. if  any  such  person  may  be,  then  to  the 
son  ot  my  late  nephew  J.  T.  M.  named  A.  T. 
M.  on  the  abovementioned  terms;  and  on  his 
refusing  to  comply  with  the  abovementioned 
terms,  to  the  heirs  male  of  my  nephew  A.  B.  T. 
M.,  lawfully  begotten,  on  the  abovementioned 
terms;  and  on  their  refusal  to  the  male  heirs  of 
my  niece  Mrs.  C,  lawfully  begotten,  on  their 
complying  with  the  abovementioned  terms ;  and 
on  tneir  refusal  to  the  daughter  of  my  nephew 
J.  T.  M.  named  Mary,  and  so  on  to  any  daughter 
he  may  have  or  has."  The  testator  then  ap- 
points J.  T.  M.  his  sole  executor,  with  a  salary 
of  sixteen  hundred  dollars  per  annum  for  his 
life,  and  adds.  <'my  will  is  that  he  shall  keep 
the  whole  ot  my  property  in  his  possession 
(luring  his  life."  He  then  empowers  his  exe- 
cutor to  manage  the  estate  at  his  discretion ;  to 
employ  agents  and  pay  them  such  salaries  as  he 
shall  think  proper ;  to  repair  the  houses  and  build 
others  as  he  may  think  necessary ;  to  reside  at 
liis  plantation  and  to  use  the  produce  for  his  sup- 
port ;  and  adds,  "  after  which,  to  be  the  property 
of  the  person  that  may  have  a  right  to  it  as 
abovementioned."  Held^  that  the  condition  an- 
nexed to  the  estate  devised  to  the  oldest  male 
heir  of  J.  T.  M.,  was  subsequent  and  not  pre- 
cedent ;  and  that  consequently  the  contingency 
on  which  the  devise  was  to  take  effect,  was  not 
foo  remote;  the  estate  vesting,  on  the  death  of 
J.  T.  M.,  to  be  divested  on  the  non-performance 
of  the  condition.  Taylor  et  d.  v.  Mason,  9  Wheat. 
325 ;  5  Cond.  Rep.  595. 

41.  The  condition  in  the  will  of  R.  B.,  that  the 
person  who  may  have  the  right,  is  to  procure  an 
act  of  assembly  to  change  his  name.  "  together 
with  his  taking  an  oath  before  he  nas  posses- 
sion, before  a  magistrate,  that  he  will  not^  during 
his  life,  make  any  change  in  this  my  wdl,  rela- 
tive to  my  real  estate,"  is  a  condition  against 
law,  and  repugnant  to  the  nature  of  the  estate, 
and  therefore  void.    Ibid* 


42.  A  disposition  of  real  property  by  deed  or 
will,  is  subject  to  the  laws  of  the  country  where 
the  real  estate  is  situated.  Kerr,  AppeUanif  ▼. 
The  Devisees  of  Moon,  9  Wheat.  565;  5  Good. 
Rep.  682. 

43.  Where  the  devisor  was  entitled  to  war- 
rants for  land  in  the  Vii^inia  military  district  of 
Ohio,  under  the  laws  and  ordinances  of  Virginia, 
on  account  of  military  services,  and  died  lea?- 
inff  a  will  executed  in  Kentucky,  which  was 
duly  proved  and  registered  according  to  the 
laws  of  that  state.  By  the  court: — Ahhougfa 
the  title  to  the  land  was  merely  equitable,  and 
that  not  to  any  specific  tract  of  land,  it  could 
not  pass,  unless  by  a  will  proved  and  registered 
according  to  the  laws  of  Ohio.    Ibid. 

44.  Even  admitting  it  to  have  been  nersonal 
property,  a  person  claiming  under  a  win  prored 
m  one  state,  cannot  intermeddle  with,  or  soe  for 
the  effects  of  a  testator  in  another  slate,  unless 
the  will  be  proved  in  that  other  state,  or  unless 
he  be  permitted  to  do  so  by  some  law  of  that 
state.'   Ibid, 

45.  Under  the  statute  of  CHiio,  which  permits 
wills  made  in  other  states  concerning  property 
in  that  state,  to  be  proved  and  recorded  io  the 
court  of  the  county  where  the  property  lies:  it 
must  appear  that  the  requisitions  of  the  statute 
have  been  pursued,  in  order  to  give  the  will  the 
same  validity  and  effect  as  if  made  within  that 
state.    Ibid,  . 

46.  To  make  a  pecuniary  legacy  a  charge 
upon  land  devised,  tnere  must  be  express  wordsi 
or  a  plain  implication  from  the  words  of  the  n  ill 
Ibid, 

47.  An  introductory  clause  in  a  will,  showii^ 
an  intention  to  dispose  of  the  whole  of  the  tes- 
tator's estate,  will  not  attach  itself  to  a  sobse- 
quent  devising  clause,  so  as  to  enlarge  the  latter 
to  a  fee.    Ibid, 

48.  Where  words  are  used  by  a  testator,  whidi 
are  impossible  in  the  place  where  they  occur,  or 
their  ordinary  meanini;  is  deserted,  and  oo  other 
is  furnished  by  the  will,  they  must  be  disregard- 
ed, and  considered  as  surplusage.    Ibid. 

49.  The  word  "  tenements,"  in  a  will,  do  not 
carry  a  fee,  independent  of  other  circumstances. 
In  their  ordinary  sense,  they  import  the  latter 
only.    Ibid, 

50.  It  is  the  general  rule  of  the  authorities) 
that  the  words  "  all  the  rest  of  my  lands,*'  do 
not,  of  themselves,  import  a  devise  of  a  fee; 
but.  aided  by  the  context,  the  devisee,  whether 
he  be  a  sole  or  a  residuary  devisee,  will,  if  then 
be  no  words  of  limitation,  take  an  estate  for  life. 
Ibid. 

51.  In  the  case  of  Wright,  Plaintiff  in  Error, 
V.  Page,  10  Wheat.  204 ;  6  Cond.  Rep.  90,  the 
court  said : — ^The  testator  may  have  intended  to 
pass  a  fee,  and  probably  did  so  intend^  bat  the 
intention  cannot  be  extmcted  from  his  word% 
with  reasonable  certainty,  and  we  have  do  light 
to  induce  ourselves  in  mere  private  conjectures. 

52.  The  teAator,  Francis  Pratt,  by  his  wUl  de- 
vised his  estate  as  follows :  "  one-fourth  psut  to 
be  ffiven  to  the  families  of  George  Hallovaj^ 
William  Blackburn,  and  A.  Bartlett,  to  those  d 
their  children  that  my  wife  shall  think 
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kit  in  a  greater  proportion  to  F.  P.  H.  than  to 
any  other  of  G.  H/s  children ;  to  E.  P.  Bartlett, 
in  greater  proportion  than  any  of  A.  B.'s  children. 
The  balance  to  be  given  to  the  families  of  C.  and 
I.  T.  G.'s  children  in  equal  proportion."  Held, 
that  the  children  of  C.  and  I.  T.  6.  took  per 
stirpes,  and  not  per  capita,  and  that  the  property 
devised  to  them  was  not  to  be  divided  into  two 
equal  parts,  one  moiety  to  be  assigned  to  each 
family.  Walker  etal.  v.  Griffin's  Heirs,  11  Wheat. 
375.;  6  Cond.  Rep.  353. 

53.  Where  an  absolnte  bequest  of  certain 
slaves  is  so  qualified  by  a  subsequent  limitation 
over,  so  that  if  either  of  the  testator's  grand- 
children should  die  without  a  lawful  heir  of  their 
bodies,  that  the  other  should  be  heir  of  his  estate, 
this  converted  the  previous  estate  into  an  estate 
ta/i,'  and  there  being  no  words  in  the  will  which 
lebttaiued  the  dying  without  issue,  to  the  time 
of  the  death  of  the  legatee,  the  limitation  over 
iras  held  too  remote.  Williamson  v.  Daniel^  12 
Wheat.  568;  6  Cond.  Rep.  651. 

54.  A  devise,  ''I  give  to  my  beloved  son  E. 
W.  6.,  two  third  parts  of  that  my  Ferry  Farm, 
so  called,  &c..  to  him  the  said  E.  W .  6.,  his  heirs 
and  assigns  tor  ever,  he  my  said  son  E.  W.  6.. 
raving  all  my  just  debts  out  of  said  estate ;  and 
I  Jo  hereby  order,  and  it  is  my  will,  that  my  son 
E.  W.  6.  shall  pay  all  my  just  debts  out  of  the 
estate  herein  given  to  him  as  aforesaid,"  creates 
a  charge  upon  the  estate  in  the  hands  of  the  de- 
visee.    Poiter  V.  Gardner  et  al,,  12  Wheat.  498; 
6  Cond.  Rep.  606. 

55.  A  devise  to  A,  "and  if  he  shall  die  with- 
out an  heir  before  he  shall  arrive  at  the  age  of 
twenty -one  years,  that  then  all  that  is  to  him 
herein  bequeathed  to  be  equally  divided  amongst 
his  brothers  and  sisters,  or  their  heirs."  A  takes 
a  fee  simple,  with  an  executory  devise  over  to 
his  brothers  and  sisters.  Lippett  v.  Hopkins  etal., 

.  1  Gallia.  C.  C.  R.  454. 

56.  The  first  rale  in  the  construction  of  a  will 
is  to  eflectoate  the  declared  intention  of  the  tes- 
tator, if  by  law  it  may  prevail.    To  this  rule  all 
others  bend.    But  the  intention  of  the  testator 
must  be  clear  and  explicit,  for  the  heir  at  law  is 
not  to  be  disinherited  unless  by  express  words 
or  manifest  intention.    Upon  this  ground  it  is, 
that  if  a  devise  of  land  be  without  expressing 
any  particular  estate,  the  devisee  takes  an  estate 
for  life  only^  unless  from  the  context  a  greater 
estate  was  manifestly  intended.    Rid. 

57.  Nor  is  it  sufficient  for  the  testator  to  ex- 
press a  general  intention  to  dispose  of  all  his 
property,  to  turn  an  estate,  otherwise  for  life, 
into  a  more  enlaiged  estate;  for  though  general 
introductory  words,  to  this  effect,  may  sometimes 
aid  in  the  <5onstruction  of  doubtful  and  obscure 
ciauseSy  yet  they  are  not  permitted  to  supply 
material  defects,  or  to  convert  a  life  estate  into 
a  fee.     Ibid. 

58.  Courts  of  law,  however,  are.  solicitous  to 
effectuate  the  real  intention  of  the  testator,  when 
it  can  be  legally  inferred  from  the  words  of  the 
«riif .  They  will,  therefore,  bring  different  clauses 
in  aid  of  each  other ;  enlarge  the  sense  of  some 
wordm,  and  restrain  that  of  others;  and  combine 
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different  devises,  in  order,  if  possible,  to  give  an 
uniform  construction  to  the  whole  will,  and  sup- 
ply the  defects  of  counsel  in  the  last  extremity 
or  life.    Ibid. 

59.  On  this  principle  it  has  been  resolved,  that 
if  a  devise  be  made  to  one,  without  specifying 
any  estate,  and,  in  case  of  an  indefinite  failure 
of  issue,  a  devise  over,  the  first  devisee  shall 
take  an  estate  tail :  for  it  is  manifest  that  the 
testator  intended  a  benefit  to  the  issue,  and  that 
the  estate  should  not  cease  but  on  a  general 
failure ;  and  this  intention  can  be  effected  only 
by  declaring  the  estate  a  fee  tail  in  the  ancestor. 
Ibid. 

60.  And  even  where  the  estate  to  the  first  de- 
visee has  been  expressly  limited  for  life,  and  a 
devise  over  upon  alike  failure  of  issue,  the  same 
construction  has  prevailed.  And  so,  where  no 
estate  whatever  has  been  directly  devised,  upon 
the  implication  arising  over  on  the  failure  of  hin 
issue,  the  devisee  has  been  permitted  to  take  an 
estate  tail.    Ibid. 

61.  There  are  cases  of  an  estate  tail  arising 
by  implication ;  nor  has  a  lecft  liberal  construc- 
tion been  adopted  as  to  a  fee  simple.    Ibid. 

62.  It  is  a  settled  principle  that  where  an 
estate  is  devised  to  one  (^nerally,  with  a  re- 
mainder over  upon  a  limitisd  oontingency,  as 
upon  his  dying  under 4wenty-one  years,  the  first 
devisee  shall  take  a  fee  simple ;  for  if  the  intent 
were  to  give  only  a  life  estate,  wJth  remainder 
over,  there  would  be  no  reason  for  limiting  it 
to  the  death  under  a^.  Oti  the  other  hand,  in- 
stances occur  in  which  the  ordinary  import  of 
words  is  restrained,  in  order  to  carry  into  effect 
the  apparent  intention  of  the  testator.  Where, 
thereiore^  he  devises  to  one  and  his  heirs,  and 
upon  an  indefinite  failure  of  his  issue,  remainder 
over,  the  word  heirs  is  restrained  to  heirs  of  his 
body,  in  order  to  give  effect  to  the  remainder 
over,  which  otherwise  would  be  too  remote  and 
void.    Ibid. 

63.  So,  if  the  devise  be  to  one  and  his  heirs, 
and  upon  an  indefinite  failure  of  heirs,  then  over 
to  a  person  who  might  be  an  heir  to  the  first  de- 
visee, his  estate  is  restrained  to  a  fee  tail ;  for  he 
coula  never  be  without  heirs  while  the  second 
devisee  or  his  heirs  existed :  and  therefore  it  is 
plain  that  the  testator  used  the  word  "  heirs*'  as 
equivalent  to  '<  heirs  of  the  body.'*  But  if,  in  a  like 
case,  the  devise  over  were  to  a  stranger,  the  ge* 
neral  meaning  of  the  word  "heirs"  would  pre- 
vail: and  the  estate  over,  being  too  remote, 
would  be  void  as  an  executory  devise.    Ibid. 

64.  So  also,  if  the  devise  be  to  one  and  his 
heirs,  and  upon  a  limited  contin^ncy,  to  take 
effect  in  his  life,  as  upon  his  dying  under  age, 
then  over,  the  first  estate  is  a  fee  simple,  whether 
the  ultimate  devisee  be  an  heiror  a  stran^r: 
for  the  second  devise  would  be  upon  a  limited 
contingency,  and  good  as  an  executory  devise, 
and  therefore  it  is  not  necessary  to  restrain  the 
previous  estate,  in  order  to  effectuate  the  inten- 
tion of  the  testator.  The  reason,  therefore,  of 
the  restraining  rule  ceasing^  the  effect  ceases 
also.  This  was  first  held  m  Mills  v.  Brown, 
which,  as  Lord  Kenyon  has  emphatically  ob- 
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Mnred,  is  the  magna  charta  of  this  branch  of 
the  law,  and  has  never  been  departed  from. 
Ihid. 

65.  Devise  by  testator  to  his  wife  for  life,  and 
after  her  decease  to  her  two  daughters^  A  and 

B,  to  them,  their  heirs  and  assigns;  but  in  case 
they  should  die  without  issue,  that  the  same 
should  go  to  and  invest  in  their  two  sisters,  C 
and  D.  Heldj  that  the  devise  to  A  and  B  was 
a  fee  tail,  and  not  a  fee  simple;  the  contingency 
upon  which  the  limitation  was  to  take  effect,  not 
being  limited  to  a  life  in  being,  but  being  upon 
an  indefinite  failure  of  issue;  and  that  the  estate 
to  C  and  D  was  a  vested  remainder,  to  take 
effect  upon  the  death  of  both  A  and  B  without 
issue.  That  cross  remainders  in  tail  w«re  to  be 
implied  between  A  and  B.  That  at  common 
law  A  and  B  would  take  joint  estates  for  life, 
with  several  remainders  in  tail  to  their  issue ; 
but  by  the  statute  of  Rhode  Island,  it  would  be 
turned  into  a  tenancy  in  common,  and  several 
estates  tail  in  possession  vested  in  them.  Query, 
Whether  C  and  D  took  estates  for  life,  or  in  fee, 
under  the  will.  Lillebridge  v.  Adiej  1  Mason's  C. 

C.  R.  225. 

66.  Where,  in  a  will,  a  power  has  been  given, 
and  there  has  been  a  complete  execution  of  it, 
and  something  added  which  is  improper,  and 
inconsistent  with  the  purpose  of  the  power;  the 
eieecution  is  good,  ana  the  excess  is  void.  War^ 
ner  and  Wife  v.  Howell  and  Wife,  3  Wash.  C.  C. 
R.  12. 

67.  Aliter,  if  the  boundaries  between  the  ex- 
cess and  the  execution  are  not  distinguishable. 
Ibid. 

68.  Courts  always  lean  in  favour  of  the  exe- 
cution of  the  power,  if  it  can  be  supported ;  even 
if  it  should  disappoint  the  person  executing  the 
power.    Ihid. 

69.  A  bond  was  given  before  marriage,  to 
trusteesL  in  the  nature  of  a  marriage  settlement. 
The  will  of  the  obligor,  devising  real  estate  to 
his  wife,  was  held  to  be  an  execution  of  the  sti- 
pulations in  the  bond.  Bryant  v.  Hunter  et  a/., 
8  Wash.  C.  C.  R.  48. 

70.  It  is  a  general  rule,  that  a  devise  of  land 
IS  not  a  ratisiaction  or  part  performance  of  an 
agreement  to  pay  money.    Ibid. 

71.  There  is  no  principle  of  law  which  will 
subject  the  real  estate  of  the  creditor,  in  the 
hands  of  his  devisee  or  heir,  to  satisfy  the  repre- 
sentatives of  the  personal  estate  of  the  same 
creditor.    Ibid. 

72.  A  devise  to  A,  and,  if  he  die  without  heir 
or  issue,  the  estate  to  go  to  B,  his  brother,  gives 
an  estate  tail  to  Abv  implication.  Willis^  Lessee 
V.  Bucher  et  d.,  3  Wash.  C.  C.  R.  369. 

73.  Certain  expressions  in  a  will,  showing  the 
intention  of  the  devisor  to  dispose  of  his  whole 
estate,  may  often  enlarge  an  estate,  which  would 
otherwise  be  for  life  only,  into  a  fee;  as,  a  de- 
vise to  A.  "  freely  to  be  possessed  or  enjojred ;'' 
for  here  tne  implied  intention  is  not  inconsistent 
with  the  declared  intention.  But  if  real  estate 
be  given  to  A  expressly  for  life  or  in  tail,  either 
expressly  or  by  clear  implication ;  there  are  no 
instances  where  such  estates  have  been  convert- 


ed into  a  fee  simple,  by  words  of  doubtful  im- 
port used  in  either.    Ibid. 

74.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  where  the  testator's 
intention  would  otherwise  be  defeated.    Ibid. 

75.  The  general  principle  to  be  extracted  from 
the  authorities  is,  that  the  words  <' dying  withoot 
issue,"  in  reference  to  freehold  estates,  are  to  be 
construed  an  indefinite  failure  of  issue,  uniesi 
there  be  something  in  the  context  which  mani- 
festly confines  the  sense  to  a  definite  period  of 
time.  In  respect  to  terms  of  years  and  other 
personal  estate,  courts  have  very  much  inclined 
to  lay  hold  of  any  words  to  tie  up  the  generalitj 
of  the  expression,  ''dying  without  issue,"  and 
confine  it  to  dying  without  issue  living  at  the 
time  of  the  person's  decease.  But  in  respect  to 
freeholds,  the  rule  has  been  rigidly  enforced, 
and  rarely  broken  in  upon,  unless  there  were 
strong  circumstances  to  repel  it.     Ibid.  235. 

76.  T.  P.,  by  his  will,  gave  all  the  annual  in- 
come of  his  estate  to  his  wife  during  her  widow- 
hood, to  be  equally  divided  between  her  and  ha 
son ;  but  if  it  should  so  happen  that  his  wife 
should  change  her  condition,  then  he  gave  the 
direction  of  his  son's  education  to  T.  P.  He 
afterwards  devised  a  part  of  his  real  estate  to 
his  son  specifically.  At  the  time  of  the  decease 
of  T.  P.,  he  left  his  wife,  who  afterwards  mar- 
ried ;  his  son,  and  a  granddauj^^hter,  the  child  of 
a  deceased  son.  Lessee  of  Pryor  v.  Dtadk  d 
ol.,  2Wash.  C.  C.  R.  416. 

77.  The  court  held  that  T.  P.  died  intestate 
as  to  all  the  estate  not  specifically  devised  to  hit 
son ;  the  widow  having  no  interest  in  it  after  tha 
termination  of  her  widowhood ;  and  his  grai^ 
daughter  was  entitled  to  a  moiety  thereof.  M. 

78.  P.  F.  being  seised  of  one  thousand  eeren 
hundred  and  five  acres  of  land,  devised  the 
same  as  follows :   "  Unto  my  well-beloved  and 
only  daughter,  £.  F.^  alias  W.,  and  her  husband, 
J.  w ..  all  the  remaining  part  of  my  estate,  not 
sold  in  my  lifetime,  both  real  and  permal,  to 
them,  their  heirs,  begotten  of  their  bodies,  of 
assigns,  for  ever;  or  for  want  of  such  heiis  and 
assisns,  then  to  the  heirs  begotten  by,  or  eitta 
of  them,  and  to  their  assigns,  for  ever;  all  of 
which  estate  is  given  as  a  portion  to  my  dear 
and  only  daughter  aforementioned."     J?eU,  that 
the  will  cleany  intended  to  give,  and  does  give, 
to  J.  W.  and  wife  an  estate  tail :  and  in  iheeyeot 
of  their  death  without  issue,  then  it  was  f^rntx 
to  the  heirs  of  the  body  of  the  survivor.    Wri^ 
V.  Scott,  4  Wash.  C.  C.  R.  16. 

79.  E.  being  seised  of  lands  in  the  state  eC 
New  York,  devised  the  same  to  his  eon  Joseph, 
in  fee,  and  other  lands  to  his  son  Medcef,  in  fee, 
and  added,  "  It  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issne.  his  share  or  part 
shall  go  to  the  survivor;  an<^in  case  of  both 
their  deaths  without  lawful  issue,  th«i  I  give 
all  the  property  to  mjjr  brother  I.  E.  and  my  sis- 
ter H.  I.  and  tneir  heirs."  J.,  one  of  the  eoety 
died  without  lawful  issue  in  1812,  leaving  hii 
brother  M.  sunriving,  who  afterwards  died  with- 
out issue.    Held,  \&i  J.  took  an  estate  in  fiet, 
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defeasible  in  the  event  of  his  dying  without 
iasae  in  the  lifetime  of  his  brother;  that  the 
limitation  over  was  good  as  an  executory  de- 
vise I  and  the  estate,  on  the  death  of  J.,  vested 
in  his  surviving  brother,  M.  Jackson^  ex  dem. 
St,  Johfiy  V.  Ckew,  12  Wheat.  156 ;  6  Cond.  Rep. 
489. 

80.  Courts  are  at  liberty,  in  last  wills  and  tes- 
taments, to  effectuate  the  intention  of  the  tes- 
tator, if  by  law  it  can  be  done.  But  in  ascer- 
taining what  that  intention  is,  the  construction 
which  has  been  pnt  upon  like  words,  and  the 
artificial  rules  by  which  it  is  styled  and  fixed  in 
the  authorities,  are  to  be  inflexible  guides  where 
they  distinctly  and  pointedly  apply.  Lilltbridge 
V.  Adit^  1  Mason's  C.  C.  R.  234. 

81.  A  devise,  even  after  a  fee,  in  case  the 
original  devisee  should  die  before  he  came  of 
age,  or  without  issue,  is  a  good  executory  de- 
vise; and  the  word  or  is  construed  and;  so  that 
the  second  devise  would  be  defeated,  either  by 
the  first  devisee  attaining  his  age,  or  having 
issue :  and  the  reason  is,  that  otherwise,  if  the 
first  devisee  should  die  under  a^e,  although  he 
had  issue  living,  the  estate  to  him  would  be  de- 
feated, contrary  to  the  manifest  intention  of  the 
testator.     Ibid. 

82.  It  may  also  be  admitted,  as  is  asserted  by 
the  late  learned  Mr.  Fearae,  that  though  an  exe- 
cutory devise  in  tail,  or  in  fee,  to  one  in  esse, 
after  a  dying  without  issue,  is  void ;  yet  that  an 
executory  devise  for  life  to  one  in  cmo^  to  take 
place  after  a  dying  without  issue,  may  be  good ; 
because,  in  the  latter  case,  the  future  limitation 
being  only  for  the  life  of  one  in  esse,  it  must 
necessarily  take  place  during  that  life,  or  not  at 
all ;  and  therefore  the  failure  of  issue  in  that 
case  is  confined  to  the  compass  of  a  life  in  behig. 
But  it  by  no  means  follows  from  this  admission, 
that  every  such  limitation  over  for  life  is  to  be 
construed  an  executory  devise :  for  an  estate  for 
life  may  well  be  limited  to  take  efiect  after  an 
indefinite  failure  of  issue,  in  which  case  it  is  a 
mere  vested  remainder  tor  life  after  an  estate 
tail.  What,  therefore,  shall  be  the  effect  of  a 
limitation  over  for  life  to  one  in  esse  after  a  pre- 
vious estate  devised,  which  may  be  either  an 
estate  in  fee,  or  in  tail,  depends  upon  the  con- 
text, and  the  intention  of  the  testator,  to  be  col- 
lected from  the  whole  will.  It  may  be  either 
a  regular  remainder,  or  an  executory  devise,  as 
the  intention  of  the  testator  may  be  best  an- 
swered.    Ibid, 

83.  It  is  clearly  settled,  that  though  after  a 
limitation  to  A.  and  his  heirs,  a  deVise  even  to 
a  stranger,  after  a  dying  without  heirs,  is  void, 
as  being  too  remote;  yet,  that  if  such  devise 
over  be  to  a  person  who  is  a  relation  of,  and  ca- 
pable of  being  collateral  heir  to,  the  first  devisee, 
m  that  case  the  first  devisee  takes  only  an  estate 
tail,  because  the  liraitatton  over  to  a  collateral 
heir  shows  that  lineal  heirs  only  could  have  been 
intended  by  the  testator.  But  if,  in  such  case, 
the  devise  over  be  after  &  dying  without  issue, 
then  the  word  "issue"  clearly  Qualifies  the 
meaning  of  the  preceding  word  "heirs,"  and 
will  r^uce  the  first  estate  to  a  fee  tail,  whether 


the  devise  over  be  to  a  stranger  or  to  a  collateral 
heir.    Ibid. 

84.  These  cases  completely  govern  all  cases 
when  the  limitation  is  upon  an  indefinite  failure 
of  issue ;  and  that  as  well  when  the  estate  over 
is  for  life,  as  in  fee.  In  the  present  case  there 
is  no  intent  appearing  to  make  the  words  carry 
any  other  sense  than  what  they  import  at  law, 
viz.,  an  indefinite  failure  of  issue ;  if  so,  then  the 
estate  in  the  first  devisees  is  dearly  an  estate 
tail.     1  Mason's  C.  C.  R.  238. 

85.  A  devise  to  the  testator's  wife  until  his 
son  P.  should  attain  the  age  of  twenty-one  years, 
and  after  P.  should  attain  that  age,  that  he  should 
enter  into  possession  of  a  moiety;  ''and  I  do 
hereby  devise  and  dispose  of  the  whole  of  the 
reversion  of  all  the  aforesaid  lands  and  real 
estate  unto  my  said  son  P.,  to  be  and  remain  to 
him,  his  heirs  and  assigns  for  ever ;  but  if  my 
said  son  P.  should  die  before  he  attain  the  age 
of  twenty-one^  or  without  lawful  issue,  then  the 
aforesaid  devised  premises,  &c.  to  descend  to 
my  male  heir  in  fee  simple."  Held^  that  P.  took 
an  indefeasible  estate  in  fee  simple  on  his  at* 
taining  twenty-one  years  of  age.  Arnold  et  <d.  v 
Buffum,  3  Mason's  C.  C.  R.  208. 

86.  A  devise  of  "a  mill  with  the  appurten 
ances,"  conveys  not  the  buildings  merely,  bu 
the  land  under,  and  appertaining  to,  and  used 
with  the  mill.  Whitney  v.  Olneyel  a/.,  3  Mason's 
C.  C.  R.  280. 

87.  A.  devised  an  estate  to  his  son  "J.  S.  and 
to  his  male  heir,"  in  the  singular  number^  "  and 
to  his  heirs  and  assigns  for  ever,"  but  if  J.  S 
should  depart  this  life,  leaving  no  male  heir  law 
fully  begijtten  of  his  body  as  aforesaid,  then  t: 
testator's  grandson^  W.  0.  in  fee.  Hela^  that  J. 
S.  took  an  estate  m  fee  tail  male,  with  remain- 
der over  to  W.  O.  on  the  indefinite  failure  of 
issue  of  J.  S.  Osborne  y.Shrieve  et  a/.,  3  Mason's 
C  C  R.  391. 

88.  A.  devised  to  "all  his  surviving  children 
in  equal  divisions,"  all  his  real  estate,  and  sub- 
sequently, by  a  codicil,  revoked  the  devise  as  to 
his  daughter  £.  without  making  any  disposition 
of  her  share.  Held,  that  the  devise  being  to  the 
children  as  tenants  in  common,  the  revocation 
as  to  E.  did  not  pass  her  share  to  the  other  sur- 
viving children ;  out  as  to  that  portion  the  testa- 
tor died  intestate.  Broumell  et  uz.  v.  D'Wolf^  3 
Mason's  C.  C.  R.  486. 

89.  A  codicil,  confirming  a  will,  is  in  law  a 
republication  of  the  will,  so  that  the  will  passes 
real  estate  purchased  after  the  will  was  made. 
Ibid, 

90.  A  legacy  bequeathed  to  a  granddaughter| 
by  the  codicil,  in  lieu  of  a  devise  in  the  will  to 
the  mother,  who  had  since  deceased,  is  a  revo- 
cation of  the  original  devise  to  the  mother. 
Ibid. 

91.  A  devisee  cannot  maintain  a  bill  of  re- 
vivor, but  he  majr  maintain  an  original  bill  in 
the  nature  of  a  bill  of  revivor,  ana  thus  obtain 
the  benefit  of  the  original  proceedings  as  well 
before  as  afler  there  has  been  a  decree  in  the 
original  suit.  Slack  v.  Wdcott^  3  Mason's  C.  C. 
R.  508. 
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92.  The  testator  devided  all  his  estate  to  his 
wife  for  life ;  if  she  died  before  his  son  J.  arrived 
of  age,  then  to  his  daughter  A.  until  J.  came  of 
age ;  at  that  time  the  estate  to  be  divided  equally 
among  his  three  children,  in  fee,  or  to  the  sur- 
vivors of  them  if  either  should  die  without  issue. 
If  all  his  children  should  die  without  issue,  and 
neither  should  survive  him,  then  to  her  in  fee. 
Heldf  that  the  devise  might  be  construed  (sub- 
ject to  the  wife's  life  estate)  either  as  a  devise 
to  all  the  children,  in  fee  absolute!  v,  on  J.'s  ar- 
rival at  age.  even  though  the  wife  was  then 
living,  and  toey  all  died  before  that  period  with- 
out issue,  then  to  his  wife  in  fee ;  or  as  a  devise 
of  the  estate  to  the  children  in  fee,  determinable 
on  their  dying  in  her  lifetime  without  leaving 
issue;  and  in  that  event  an  executory  devise 
over  to  her  in  fee.  But  if  neither  construction 
could  be  adopted,  then  as  all  the  children  died 
in  the  lifetime  of  the  wife,  but  two  of  them  left 
issue  who  survived  her,  tne  estate  in  the  event 
must  be  considered  an  intestate  estate  undis- 
posed of  by  will,  inasmuch  as  the  devise  over  to 
the  wife  could  not  take  effect.  Nightingale  v. 
Sheldtn,  5  Mason's  C.  C.  R.  336. 

93.  A  devise  to  "  A  and  to  his  male  children, 
lawfully  begotten  of  his  body,  and  their  heirs 
for  ever,  to  be  equally  divided  among  them  and 
their  heirs  for  ever,"  passes  a  life  estate  to  A 
with  a  contingent  remainder  in  fee  to  his  chil- 
dren, he  having  no  children  when  the  will  was 
made.  Sisson  ▼.  Seabury,  1  Sumner's  C.  C.  R. 
235. 

94.  A  devise  to  A  for  life,  and  after  her  death 
to  her  second  son  B,  and  to  his  lawfully  begot- 
ten children  in  fee  simple  for  ever ;  but  in  case 
he  should  die  without  cnildren  lawfully  begotten 
to  C,  the  other  son  of  A,  and  to  his  lawfully 
begotten  children  for  ever.  At  the  time  the  will 
was  made  B  had  no  children.  HeM,  that  B 
took  an  estate  in  fee  tail,  with  remainuer  to  C 
on  an  indefinite  failure  of  issue  of  B.  Parkman 
V.  Botedoinj  1  Sumner's  C.  C.  R.  359. 

95.  The  testator  devised  to  his  wife  one-third 
of  his  personal  estate  for  ever,  for  her  own  pro- 
per use  and  benefit;  and  also  one-third  or  all 
his  real  estate,  during  her  lifetime ;  and  in  the 
event  of  her  death,  all  the  right  in  real  property 
bequeathed  to  her  should  be,  and  by  the  will  is, 
declared  to  be  vested  in  his  infant  son.  The 
testator  then  proceeded  to  devise  sundry  lots 
and  houses  to  his  mother,  his  sisters,  his  bro- 
thers, separateljj,  and  his  son.  These  are  given 
to  their  respective  devisees  "as  their  property 
for  ever."  He  then  devised  the  balance  of  his 
real  estate  to  his  infant  son,  "  forever,"  believed 
to  be  certain  lots  specified  in  the  will.  Held. 
that  the  wife  took  under  the  will,  one-third  of 
all  the  real  estate  of  the  testator,  during  her  life, 
and  that  his  son  took  a  fee  simple  in  one-thira 
of  the  property  given  to  the  brothers  and  sisters 
of  the  testator,  subject  to  the  devise  to  his  mo- 
ther, and  a  fee  simple  in  all  the  real  estate  spe- 
cifically devised  to  nim,  subject  to  the  devise  of 
one-third  to  his  mother,  during  his  life.  Walker 
V.  Parker  et  a/.,  13  Peters,  166. 

96.  The  devisee  of  one  of  the  lots  devised  to 
him  for  ever,  which  the  court  held  was  subject 


to  the  right  to  one>third  in  the  wife  of  the  de- 
yisor,  and  one-third  after  her  decease,  in  fee  to 
the  son  of  the  devisor,  cannot  by  a  proceeding 
in  chancery,  compel  a  sale  of  the  property  de- 
vised, or  a  partition,  without  the  court  are  satis- 
fied  it  would  be  for  the  benefit  of  the  infant  son 
to  make  such  sale,  and  without  the  constat  of 
all  the  other  parties  interested  in  the  property. 
Ibid, 

97.  In  a  devise  of  real  estate,  the  title  passes 
to  the  devisee  at  the  death  of  the  testator,  and 
the  probate  of  the  will  relates  back  to  that  time. 
Ex  parte  Fuller,  2  Story's  C.  C.  R.  327. 

98.  A  devise  by  will'vests  in  the  devisee  only 
upon  his  consent  thereto;  but  when  the  devise 
is  plainly  for  his  benefit,  as  if  it  be  of  an  oncon- 
ditional  fee.  without  trust  or  ineambranoe,  hii 
consent  will  be  presumed,  and  some  solemn  act 
is  required  to  constitute  a  disclaimer  or  renun- 
ciation thereof.    Ibid. 

99.  The  provision  in  the  revised  statutes  of 
Maine,  chapter  92,  section  25,  in  relation  to  the 

E rebate  of  wills,  is  merely  affirmative  of  the 
Lw,  as  it  antecedently  stood.    Ihid, 

100.  The  testator  gave  his  residuary  estate  to 
John  West.  The  word  devise  was  not  nsed  in 
the  will,  but  it  was  manifest  from  the  whole  of 
the  will  that  the  testator  intended  to  give  his 
legatee  a  beneficial  and  substantial  interest.  It 
was  held  that  the  legatee  will  take  the  real  as 
well  as  the  personal  estate.  Bwrvfell  t.  Jfn^ 
ville,  2  Howard,  573. 

101.  Newit  Vick,  of  the  state  of  Mississippi, 
died  leaving  a  wife  and  four  aon&  Haitwelt 
Vick,  John  Wesley  Vick,  William  Vick,  and 
Newit  Vick,  and  nine  daughters,  Nancy,  Sarah, 
Mary,  Eliza,  Lucy,  Matilda,  Amanda,  Martha, 
and  Emily.    His  wife  died  soon  after  her  hu* 
band.    By  his  will,  he  gave  to  his  wife  an  eqaal 
share  of  his  personal  estates,  and  also,  dnriqg 
her  life,  the  tract  of  land  at  the  open  wtiods  on 
which  he  resided,  or  the  tracts  near  the  river,  as 
she  might  choose,  reserving  two  hundred  acres 
on  the  upper  part  of  the  uppermost  tract,  to  be 
laid  off  into  town  lots,  at  the  discretion  of  his 
executors.    "  I  will  and  dispose  to  each  of  my 
daughters  one  equal  proportion  with  my  sons 
and  wife,  as  they  come  of  age  or  marry :  and  to 
my  sons  one  equal  part  of  my  personal  estate, 
as  they  come  ofage,  together  with  all  my  hnd^ 
all  of  which  I  wiSx  to  be  appraised,  Talaed  and 
divided,  when  my  son  Wesley  arrives  at  the  age 
of  twenty-one  years,  the  said  Wesley  having 
one  part,  and  my  son  William  having  one  other 
part  of  the  tracts  unclaimed  by  my  wife  Eliia- 
beth;  and  I  bequeath  to  my  9oa  Newit,  at  the 
death  of  my  wife^  the  tract  she  may  prefer  ta 
occupy.    I  wish  it  to  be  distinctly  tmaemood, 
that  that  part  of  the  estate  which  my  aoa  Hart- 
well  has  received,  shall  be  valued  and  oonaidered 
as  his,  and  as  part  of  his  proportion  of  my  estate." 
His  son  Hartwell  and  his  nephew,  Vlolliam  B. 
Vick,  were  appointed  executors  of  the  wilL 
The  testator  expresses  his  wish  that  the  whde 
of  his  property,  real  and  personal,  reserving  the 
provisions  oefore  made,  s&all  be  kept  together, 
lor  the  raising,  educating,  and  for  the  be^fit  sC 
the  before-mentioned  ouJdren.  <^The  town  loli 
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of  two  acres  on  the  bank  of  the  river,  on  which 
ihe  said  brick-house  is  erected,  belongs  to  my- 
•elf,  son  Hartwell,  and  James  H.  Center,  when 
Center  pays  his  part.  I  wish  my  executors 
furthermore  to  remember,  that  the  town  lots 
now  laid  off,  and  hereafter  to  be  laid  off,  on  the 
aforementioned  two  hundred  acres  of  land, 
should  be  sold  to  {wy  my  just  debts,  or  any 
other  engagements,  in  preference  to  any  other 
o!  my  property,  for  the  use  and  benefit  of  all 
my  heirs :  and  toat  James  H.  Center  hare  a  title 
made  to  nim  for  one  lot  already  laid  off,  of  half 
an  acre,  in  said  two  hundred  acres,  on  which 
he  has  builded,  when  he  nays  to  my  executors 
the  sum  of  three  hundred  doUars."  By  the  will, 
the  lots  which  remained  in  the  town  laid  off  on 
the  two  hundred  acres  were  to  be  sold  for  the 
benefit  of  all  ihe  heirs,  after  the  debts  of  the 
testator  had  been  paid.  Later  v.  Ftdb,  2  Howard, 
464. 

102.  An  executor  who  married  the  devisee 
of  certain  property,  and  who  had  the  manage- 
ment of  the  estate,  held  the  estate  not  as  de- 
visee but  as  executor,  and  not  as  the  husband 
of  the  devisee.    Prict  v.  Sesnonsy  3  Howard,  624. 

103.  None  of  the  property  could  be  delivered 
ro  the  devisee  by  the  executor,  until  the  provi- 
sions of  the  will  were  accomplished.    Ibid. 

104.  The  testator  devised  land  to  his  wife  and 
son,  provided  his  wife  should  retain  possession 
and  occupation  of  the  land  until  the  son  arrived 
at  the  age  of  fifteen  years.  The  son  died  before 
he  attained  that  age.  Held,  that  the  wife  was 
entitled  to  hold  the  land  until  the  time  when  the 
son,  if  he  had  lived,  would  have  been  fifteen 
years  old.  ZolUr's  Lessee  r.Eekertj  4  Howard, 
289.  

DISABILiry  OF  ALIENS. 

1.  Yillato,  a  Spaniard  by  birth,  came  to  Penn- 
sylvania in  1793,  and  took  an  oath  of  allegiance 
before  the  mayor  of  the  city  of  Philadelphia, 
under  the  provisions  of  an  act  of  the  legislature 
of  that  state,  passed  on  the  13th  March,  1789. 
The  /irst  naturalization  act  was  passed  by  con- 
gress in  1790.    By  the  operation  of  the  consti- 
tution of  the  state  of  Pennsylvania^  adopted  after 
the  law  of  1789,  and  the  naturalization  law  of 
1790,  the  Pennsylvania  law  was  abrogated ;  and 
at  the  time  of  the  taking  of  the  oath  of  alle- 
giance by  Yillato,  the  law  under  which  it  was 
administered  did  not  exist.    Yillato,  after  taking 
the  oath  in  1793,  went  to  the  West  Indies,  en- 
tered on  board  a  French  privateer,  and  acted  as 
prize-master  of  the  American  brig  John,  of  New 
York,  which  had  been  captured  by  the  privateer 
while  he  was  on  board  of  her,  and  he  procured 
the  John  to  be  libelled  and  condemned  as  prize 
at  Cape  Francois.    He  was  indicted  for  treason 
against  the  United  States,  in  the  circuit  court 
of  Pennsylvania.    The  court  held,  that  the  law 
tinder  which  Villato  took  the  oath  of  alle&fiance 
not  being   in  force,  he  could  not  be  guilty  of 
treafton.     UnUed  States  v.  Villato^  Circuit  Court  of 
the  United  States  for  Pennsylvania,  2  Dall.  Rep. 
370,  373. 

2.  Allen  enemies,  who  are  commorant  in  their 
4«* 


own  country,  cannot  maintain  any  action  in  the 
courts  of  the  other  belligerent,  either  in  those 
of  common  law  jurisdiction,  or  those  which  pro- 
ceed according  to  the  law  of  nations  and  of  war. 
It  is  snflicient  that  the^r  be  alleged  in  the  plead- 
ings to  be  alien  enemies ;  for  if,  being  so,  they 
are  entitled  to  any  special  exemption,  they  must 
exhibit  evidence  of  it.  Johnson  v.  Merchandise^ 
6  Hall's  Law  Journal,  97. 

3.  A  person  born  in  the  colony  of  New  York, 
in  1760,  of  Irish  parents,  who  went  to  Ireland, 
in  1771,  where  he  was  educated,  and  served  his 
apprenticeship,  and  remained  in  the  British  do- 
minions until  1795,  when  he  came  to  the  United 
States,  is  an  alien.  Hollingsworth  v.  Duane^  Wal- 
lace's C.  C.  R.  51. 

4.  An  alien  enemy  cannot  be  permitted  to 
make  the  declaration  required  by  law,  prepara- 
tory to  the  naturalization  of  aliens.  Ex  parte 
Newman,  2  Gallis.  C.  C.  R.  1 1. 

5.  A  person  beneficially  interested  in  a  suit, 
if  an  alien  enemy,  cannot  inaintain  a  suit  in  tho 
circuit  court  of  the  United  Slates,  in  the  name 
of  his  trustee,  who  is  not  an  alien.  But  it  is 
otherwise,  if  the  contract  out  of  which  the  suit 
originated  arose  out  of  a  trade  licensed  by  the 
government,  in  whose  courts  redress  is  sought. 
Crawford  v.  The  Williani  Penn,  Peters'  C.  C.  R. 
106. 

6.  An  alien  enemv  cannot  snstain  a  suit  in  the 
courts  of  the  United  States.  Mumford  v.  Mumr' 
ford,  1  Gallis.  C.  C.  R.  866. 

7.  The  courts  of  the  United  States  have  no 
jurisdiction  where  both  parties  are  aliens.  Mon* 
taUt  V.  Murray,  4  Cranch,  46 ;  2  Cond.  Rep.  19. 

8.  An  alien  does  not  lose  his  right  to  sue  in 
the  courts  of  the  United  States,  by  his  residence 
in  a  state  of  the  Union.  Breedlove  et  al,  v. 
Nicolet  et  d,,  7  Peters,  413. 

9.  Maryland. — ^The  law  of  Maryland,  accord- 
ing to  the  common  law  of  England,  does  not 
give  the  right  to  inherit  lands,  distinct  from  the 
obligation  of  allegiance  existing  either  in  fact  or 
supposition  of  law.  Dawson's  Lessee  v.  Godfrey, 
4  Cranch,  321 ;  2  Cond.  Rep.  125.  126. 

10.  A  person  bom  in  England,  before  the  year 
1775^  and  who  always  resided  there,  and  never 
was  m  the  United  States,  is  an  alien ;  and  could 
not,  in  1793,  take  lands  in  Maryland  from  a 
citizen  of  the  United  States.    Ibia,  124. 

11.  There  is  no  distinction,  whether  the  pur- 
chase be  by  grant  or  by  devise ;  in  either  case, 
the  estate  vests  in  the  alien,  not  for  his  own 
benefit,  but  for  the  benefit  of  the  state ;  or,  in 
the  language  of  the  ancient  law,  he  has  the 
capacity  to  take,  but  not  to  hold  lands;  and  they 
ma^  be  seised  into  the  hands  of  the  sovereign. 
FmrfaxU  Devisee  v.  Hunter,  7  Cranch,  603;  2 
Cond.  Rep.  622. 

12.  It  seems  indeed  to  have  been  held,  that 
an  alien  cannot  maintain  a  real  action  for  the  re* 
covery  of  lands ;  but  it  does  not  thence  follow 
that  he  mav  not  defend,  in  a  real  action,  his  title 
to  the  lands,  against  all  persons  but  the  sove- 
reign.   Ibid, 

13.  In  respect  to  these  general  rights  and  dia- 
abilities  as  to  real  property,  there  is  no  difierenoe 
between  alien  friends  and  alien  enemies.    Snd. 
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14.  The  title  acquired  b^  an  alien,  by  pur- 
chase, is  not  divested  until  office  found;  the 
principle  is  founded  upon  the  ground,  that  as  the 
freehold  is  in  the  alien,  and  he  is  tenant  to  the 
lord  of  whom  the  lands  are  holden,  it  cannot  be 
divested  out  of  him,  but  by  some  notorious  act ; 
by  which  it  may  appear  that  the  freehold  is  in 
another.    Ibid, 

15.  New  Jersey. — A  person  born  in  the  colony 
of  New  Jersey,  before  the  year  1775^  and  re- 
siding there  until  the  year  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  from 
that  government  for  his  loyalty  and  sufferings  as 
a  refugee,  has  a  right  to  take  lands  by  descent, 
in  <he  state  of  New  Jersey.  M^Rvoxm  v.  Coxh 
Lessee,  4  Cranch,  209 :  2  Cond.  Re[).  86. 

16.  The  alienage  of  the  vendee  is  not  a  suf- 
ficient ground  to  entitle  the  vendor  to  a  decree 
rescinding  a  contract  for  the  sale  of  hinds ;  though 
perhaps  it  might  afford  a  reason  for  denying  a 
specinc  performance,  as  against  the  vendee. 
Hepburn  et  d.  i,  Dunlop  et «.,  1  Wheat.  179 ;  3 
Coiid.  Rep.  529. 

17.  The  statutes  eleven  and  twelve  William 
HI.)  ch.  6,  which  are  in  force  in  Maryland,  re- 
move the  disability  of  claiming  title  by  descent, 
through  an  alien  ancestor,  but  do  not  apply  to 
the  case  of  a  living  alien  ancestor,  so  as  to  create 
a  title  by  heirship,  where  none  would  exist  by 
the  common  law,  if  the  ancestor  was  a  natural 
born  subject.  M'Creery^B  Lessee  v.  SomervHUf 
9  Wheat.  354;  5  Cond.  Rep.  608. 

18.  Thus  where  M.  died  seised  of  lands  in 
Maryland,  intestate  and  without  issue,  leaving 
a  brother  R.,  an  alien,  and  three  daughters,  nieces 
of  R.,  who  were  natural  bom  citizens  of  the 
United  States,  it  was  held  that  they  could  not 
claim  as  heirs  to  M.,  through  R.,  their  father,  he 
being  an  alien  and  still  living.    Ibid. 

19.  Under  the  ninth  article  of  the  treaty  be- 
tween the  United  States  and  Great  Britain,  of 
1794.  it  is  not  necessary  for  the  alien  to  show 
that  he  was  in  the  actual  possession  or  seisin  of 
the  land,  at  the  date  of  the  treaty ;  because  the 
treaty  applies  to  the  title,  whatever  that  might 
be ;  and  gives  it  the  same  legal  validity  as  if  the 
parties  were  citizens.  The  title  of'^an  alien 
mortgagee  is  protected  by  the  treaty.  Hughes 
€t  d.  V.  Edwards  et  Ux.,  9  Wheat.  489;  5  Cond. 
Rep.  648. 

20.  New  York.— G.  C,  bom  in  the  colony  of 
New  York,  went  to  England  in  1738,  and  resided 
there  until  his  decease;  and  being  seised  of 
lands  in  New  York,  on  the  30th  November,  1776, 
he  devised  the  same  to  the  defendant  in  the 
ejectment,  and  E.  C,  as  tenants  in  common,  and 
he  died  so  seised  of  the  property,  in  December, 
1776.  The  defendant,  and  E.  C.  having  enter- 
ed on  the  land,  E.  C.^  in  December,  1791,  sold 
to  the  defendant  his  mterest.  The  defendant, 
and  £.  C,  were  both  bom  in  England,  before 
the  revolution.  On  the  22d  of  March,  1791,  the 
legislature  of  New  York  passed  an  act  to  enable 
the  defendant  to  purchase  lands,  and  to  hold  all 
«ther  lands  to  which  he  might  then  be  entitled, 


within  the  state,  by  purchase  or  descent,  hi  fes 
simple,  and  to  sell  and  dispose  of  the  same  at  a 
natural  bom  citizen.  The  defendant  still  oon- 
tinned  a  British  subject.  Held,  that  he  was  en- 
titled to  hold  lands  so  devised  to  him  by  G.  C, 
and  transferred  by  E.  C.  Jackson  v.  Cltcrht,  3 
Wheat.  1 ;  4  Cond.  Rep.  188. 

21.  Where  a  person  dies,  leaving  issue,  who 
are  aliens,  they  are  not  deemed  his  heirs  at  hv; 
but  the  estate  descends  to  the  next  of  kin  vho 
have  inheritable  blood ;  in  the  same  manner  ai 
if  no  such  alien  was  in  existence.  Orr  v. 
Hodgson,  4  Wheat.  453 :  4  Cond.  Rep.  506. 

22.  British  subjects  horn  before  the  revolu- 
tion, are  equally  incapable  with  those  bora  Miter 
it,  of  inheriting  or  transmitting  the  tnherittnoe 
of  lands  in  the  United  States.  Bligki's  Loan 
y.  Rochester,  7  Wheat.  535 ;  5  Cond.  Hep.  335. 

23.  A  person  bora  in  New  York  before  the  4th 
of  July.  1776,  and  who  remained  an  infant  witk 
his  fatner  in  the  city  of  New  York  during  the 
period  it  was  occupied  by  the  British  troops;  bii 
father  being  a  royalist,  and  having  adhered  to 
the  British  government,  and  left  New  Yoik  with 
the  British  troops,  taking  his  son  with  him,  who 
never  returned  to  the  United  States^  bat  aAe^ 
wards  became  a  bishop  of  the  episcopal  eborck 
in  Nova  Scotia ;  such  a  person  was  bom  a  Bntiah 
subject,  and  continued  an  alien,  and  is  disabled 
from  taking  land  by  inheritance  in  the  state  of 
New  York.  Inglis  v.  The  Truaiees  of  the  Seaar^ 
Snug  Harbour,  3  Ptsters^  99. 

24.  If  such  a  person  nad  been  bora  after  ths 
4th  of  July,  1776)  and  before  the  15th  of  Sep* 
tember,  1776,  when  the  British  troope  took  pos- 
session of  the  city  of  New  York  and  the  ad- 
jacent place^  his  infancy  incapacitated  him  fma 
making  an  election  for  himself;  and  his  election 
and  c&raeter  followed  that  of  his  lather;  ab- 
ject to  the  right  of  disaffirmance,  in  a  reason- 
able time  after  the  termination  of  his  minority; 
which  never  having  been  done,  he  remained  a 
British  8ubject|  ami  disabled  from  inheriting 
land  in  the  state  of  New  York.    Ibid.  136. 

25.  The  rale  as  to  the  point  of  time  at  whidi 
the  American  ante  nati  ceased  to  be  British  sab- 
jects,  differs  in  this  country  and  in  England,  at 
established  by  the  courts  of  justice  in  the  re- 
spective countries.  The  English  rale  is  to  take 
ttie  date  of  the  treaty  of  peace  in  1783.  The 
American  rale  is  to  take  the  date  of  the  dcekh 
mtion  of  independence.    Ibid.  121. 

26.  The  settled  doctrine  in  this  country  i% 
that  a  person  bora  here,  but  who  left  the  ownv* 
try  before  the  declaration  of  independence,  and 
never  returaed  here,  became  an  alien,  and  '»> 
capable  of  taking  lands  subsequently  by  de- 
scent. The  right  to  inherit  depends  upoo  ths 
existing  state  of  allegiance  at  the  time  of  the 
descent  cast.    Ibid,  121. 

27.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  Britisn  courts  to  the  Amencaa 
ante  nati ;  and  the  supreme  court,  in  the  case  of 
Blight's  Lessee  v.  Rochester,  7  Wheat.  5H 
adopted  the  same  rale  with  respect  to  the  nghsa 
of  British  subjects  here.  That,  althou^  been 
before  the  revolution,  they  are  equally  incapaWe 
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with  those  born  subsequent  to  that  event,  of  in- 
heriting or  transmitting  the  inheritance  of  lands 
in  this  country.    Ibid. 

2B.  The  British  doctrine  therefore  is,  that  the 
American  ante  nati,  by  remaining  in  America 
after  the  peace,  lost  their  character  of  British 
sobiects;  and  the  American  doctrine  is.  that  by 
withdrawing  from  this  country  and  adnering  to 
the  British  government,  they  Jost^  or  Derhai>s 
more  properly  speaking,  never  acquired  tne  cha- 
racter of  American  citizens.    Ihw.  122. 

29.  The  right  of  election  must  necessarily 
exist  in  all  revolutions  like  the  American  revo- 
lution, and  is  well  established  by  adjudged  cases. 
Jbid. 

30.  The  court  in  the  case  of  Mllvaine's  Les- 
see V.  Coxe,  4  Cranch,  211,  fully  recognised  the 
right  of  election ;  but  they  considered  that  Mr. 
Coxe  had  lost  that  right  by  remaining  in  the 
state  of  New  Jersey,  not  only  after  she  had  de- 
clared herself  a  sovereign  state,  but  after  she 
had  passed  laws  by  which  she  aeclared  him  to 
be  a  member  ot  and  in  allegiance  to  the  new 
goFcmment.    laid.  124. 

31.  Thomas  Scott,  a  native  of  South  Oftrolina, 
died  in  1782,  intestate,  seised  of  land  on  James' 
island,  having  two  daughters,  Ann  and  Samh, 
both  bom  in  South  Carolina  before  the  declara- 
tion of  independence.  Sarah  married  D.  P.,  a 
citizen  of  South  Carolina,  and  died  in  1802,  en- 
titled to  one-half  of  the  estate.  The  British 
took  possession  of  James'  island  and  Charleston 
in  Febmary  and  May,  1780;  and  in  1781  Ann 
Scott  married  Joseph  Shanks,  a  British  officer; 
and  at  the  evacuation  of  Charleston  in  1782,  she 
went  to  England  with  her  husband,  where  she 
remained  until  her  death  in  1801.  She  left  five 
children  born  in  England.  They  claimed  the 
other  moiety  of  the  real  estate  of  Thomas  Soott, 
in  right  of  their  mother,  under  the  ninth  article 
of  the  treaty  of  peace  between  this  country  and 
Gr#at  Britain,  of  the  19th  of  November,  1794. 
Held,  that  they  were  entitled  to  recover  and 
hold  the  came.  Shanks  et  d.  v.  Dupcnt  it  ol.,  8 
Peters,  242.        * 

32.  under  the  laws  of  New  York,  one  citizen 
of  the  state  cannot  inherit  in  the  collateral  line 
to  the  other,  when  he  most  make  his  pedigree 
or  title  through  a  deceased  alien  ancestor.  Let- 
see  of  Levy  v.  M^CcarUt,  6  Peters.  102. 

33.  That  an  alien  has  no  inneritable  blood, 
and  can  neither  take  land  himself  by  descent, 
nor  transmit  land  from  hhnself  to  others  by  de- 
scent, is  common  learning.    Ibid, 

34.  If  Ann  Soott  was  of  age  before  December. 
1782,  as  she  remained  in  South  Carolina  until 
that  time,  her  birth  and  residence  must  be 
deemed  to  constitute  her  by  election  a  citizen  of 
South  Carolina,  while  she  remained  in  that  state. 
If  she  was  not  of  age  then,  under  the  circum- 
stances of  this  case,  she  might  well  be  deemed 
to  hold  the  citizenship  of  her  father ;  for  chil- 
dren bom  in  a  country,  continuing  while  under 
age  in  the  family  of  tne  father,  partake  of  his 
natural  character  as  a  citizen  of  that  country. 
Shanks  ▼.  DufonU  3  Peters,  245. 

35.  All  British  bom  subjects  whose  allegiance 
Great  Britain  has  never  renounced,  ought,  upon 


general  principles  of  interpretation,  to  be  held 
within  the  intent,  as  they  certainly  are  within 
the  words  of  the  treaty  ot  1794.    Ibid.  25b. 

36.  The  capture  and  possession  of  James' 
island  in  February,  1780,  and  of  Charleston  on 
the  11th  of  May,  in  the  same  year,  by  the  Bri- 
tish troops,  was  not  an  absolute  change  of  the 
allegiance  of  the  caotured  inhabitants.  They 
owed  allegiance  to  the  conquerors  during  their 
occupation ;  but  it  was  a  temporary  allegiance, 
which  did  not  destroy,  but  only  suspended  their 
former  allegiance.    Ibid,  246. 

37.  The  marriage  of  Ann  Scott  with  Shanks, 
a  British  officer,  did  not  change  or  destroy  her 
allegiance  to  the  state  of  South  Carolina;  be- 
cause marriage  with  an  alien,  whether  friend  or 
enemy,  produces  no  dissolution  of  the  native  al- 
legiance of  the  wife.    Ibid, 

38.  The  subsequent  removal  of  Ann  Shanks 
to  England  with  her  husband,  operates  as  a  vir- 
tual dissolution  of  her  allegiance,  and  fixed  her 
future  allegiance  to  the  British  crown  by  the 
treaty  of  peace  in  1783.    Ibid, 


DISCONTINUANCE  OF  A  CAUSE. 

Where  the  jury  omitted  to  find  on  one  of  the 
counts  in  the  indictment  the  court  permitted  it 
to  be  discontinued.  Unittd  Stales  v.  £een,  1 
McLean's  C.  C.  R.  429. 


DISCONTINUANCE  OP  A  CAUSE  CERTI- 
FIED  FROM  A  CIRCUIT  COURT  TO  THE 
SUPREME  COURT  OF  THE  UNITED 
STATES. 

1.  On  the  trial  of  a  cause  in  the  circuit  court 
of  the  district  of  Maine,  upon  certain  questions 
which  arose  in  the  progress  of  the  trial,  the 
judges  of  the  court  were  divided  in  opinion,  and 
the  questions  were,  at  the  request  of  the  plain- 
tiff, certified  to  the  supreme  court,  to  January 
term,  1835.  In  December,  1836,  the  plaintitt 
filed,  in  the  office  of  the  clerk  of  the  circuit 
court  of  Maine,  a  notice  to  the  defendant,  that 
he  had  discontinued  the  suit  in  the  circuit  court, 
and  that  as  soon  as  the  supreme  court  should 
meet  at  Washington,  the  same  disposition  would 
be  made  of  it  there,  and  that  the  costs  would 
be  paid  when  made  up.  A  copy  of  this  notice 
was  eiven  to  the  counsel  of  the  defendants. 
The  plaintifiPs  counsel  asked  the  court  for  leave 
to  discontinue  the  cause,  and  the  discontinuance 
was  allowed.  Veazie  v.  WMeigh  et  d.^  11  Pe- 
ters, 55. 

2.  QMtry,  Whether  the  party  on  whose  mo- 
tion questions  are  certified  to  the  supreme  court, 
under  the  act  of  congress,  has  a  right,  generally, 
to  withdraw  the  record,  or  discontinue  the  case 
in  the  supreme  court ;  the  original  cause  being 
detained  in  the  circuit  court  for  ulterior  pro* 
ceedmgsl    Ibid, 
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28cl,  1800j  ch.  187,  it  Is  indispeiwable  that  soBie 
local  statioQ  should  hare  been  ansigned  him. 
Ihid, 

7.  As  between  public  riiipe.  the  rale  for  the 
distribution  of  prizes  is  settiea  by  the  seventh 
article  of  the  sixth  section  in  the  act  of  April 
23d,  1800,  ch.  187.  which  provides  that,  in  cases 
of  joint  capture,  the  capturing  ships  shall  share 
"accordinff  to  the  number  of  men  and  guns  on 
board  each  ship  in  sight."  Ths  DespaUhj  2 
Gallis.  C.  C.  R.  1. 

8.  As  to  privateers,  no  statute  regulations 
exists ;  and  therefore  their  claims  are  settled  by 
the  general  law  of  relative  strength,  which  is  to 
be  measured  by  the  number  of  men  on  board 
each  ship.    Ibid. 

9.  Prize  money  must  be  distributed  according 
to  some  written  agreement  of  the  parties;  other- 
wise it  is  distributable  according  to  the  fourth 
section  of  the  prize  act  of  June  26th,  1812,  ch. 
430.     The  Dash,  1  Mason's  C.  C.  R.  4. 

10.  A  parol  agreement,  as  to  the  distribution 
of  prize  money,  and  a  parol  assignment  of  a 
share  in  prizes,  is  void.    Ibid. 

11.  If  the  snipping  articles  omit  to  state  the 
shares  to  which  some  of  the  officers  and  crew 
are  entitled,  they  are  stDl  entitled  to  claim  their 
shares  under  the  prize  act.    Ibid, 

12.  Goods  were  taken  from  two  British  mer- 
chant ships  captured  by  the  private  armed  Ame- 
rican brig  Rambler,  and  carried  by  the  Rambler 
into  Canton,  China,  and  there  landed.  The  cir- 
cuit court  of  Massachusetts,  on  an  affidavit  of 
the  commander  of  the  Rambler,  stating  the  cir- 
cumstances, ordered  the  goods  to  be  condemned 
and  sold ;  tne  sale  to  be  made  according  to  the 
agreement  of  the  captors,  which  would  bd  sanc- 
tioned by  the  court ;  and  that  upon  the  receipt 
of  an  account  of  sales,  it  misht  be  filed  in  court, 
and  distribution  would  be  decreed  accoidingly. 
The  Arabella  and  Madeira^  2  Gallis.  C.  C.  R.  373. 


DISTRIBUTION  OF  THE  ASSETS  OF  AN 
INTESTATE'S  ESTATE. 

1.  A  tract  of  land  in  the  state  of  Georgia  was 

Jrarchased  by  A.  M^Learn,  on  which  he  estab- 
isbed  a  rice  plantation,  put  slaves  upon  it,  paid 
part  of  the  purchase  money,  gave  a  judgment 
for  the  balance,  and  died,  leaving  a  son,  James 
H.  M'Learn,  his  devisee ;  who,  to  obtain  posses* 
sion  of  the  estate,  mort^acfed  the  land  and  slaves 
for  the  balance  of  the  ju^^ent.  A  judgment, 
under  the  laws  of  Georgia,  binds  personal  as 
well  as  real  property.  The  son  died,  part  of  the 
debt  being  unsatisfied :  leaving  as  his  nearest 
of  kin,  aliens ;  and  also  more  remote  kindred, 
who  were  citizens  of  the  United  States.  The 
real  estate  was  sold  to  satisfy,  and  did  satisfy 
the  mortgage.  The  personal  estate  was  sold  by 
the  executor.  The  aliens,  who  were  nearest  of 
kin,  claimed  the  proceeds  of  the  personal  estate. 
The  kindred  of  the  deceased,  who  were  more 
remote,  but  who  were  citizens  of  the  United 
States,  claimed  that  the  personal  estate  should 


have  been  appropriated  to  pay  ths  Bioft|[ig«; 
and  that  not  having  beeo  so  appropiktMl,  thej 
were  entitled  to  the  money  arisin*  from  its  tile, 
to  reimburse  them  for  the  value  of  the  roal  estate 
taken  by  the  mortgagor,  the  aliens  nearest  «f  kin 
not  being  entitled  by  the  law  of  Georsia  to  take 
real  estate  by  descent.  The  coart  held,  that  ai 
both  the  real  and  personal  estate  had  been 
charged  wit^  the  mortgage  debt,  both  fundi 
must  be  affiled,  in  proportion  to  their  respectiie 
amounts,  to  its  payment.  Any  debt,  not  ooremi 
by  the  mortgage,  to  be  paid  oat  of  the  personal 
estate.  The  nearest  or  kin  to  take  the  residte 
of  the  proceeds  of  the  personal  estate,  and  ihe 
remoter  kin,  citizens  of  the  United  States,  to 
take  the  restdne  of  the  proceeds  of  the  real 
estate,  and  the  real  estate  unsold.  JI^LnraT. 
M^LeUan,  10  Peteta,  625. 

2.  The  principle  of  marshalling  assets  is  ths: 
A  creditor  having  the'choice  of  twofiuKh;00gbt 
to  exercise  his  right  of  election  in  sack  a  nao- 
ner  as  not  to  iujure  other  creditors,  who  cao  re- 
sect to  one  only,  of  those  funds;  hot  if  be,ia 
the  exercise  of  his  legal  rights,  exhausts  tbat  to 
which  alone  other  creditors  can  teaort,  equity 
will  place  them  in  hia  situation,  so  far  as  he  has 
applied  their  funds  to  his  claim.  JbonT.  Jfn* 
ford,  1  Brockenb.  C.  C.  R.  266. 

3.  In  the  application  of  this  principle  limpie 
contract  creditors  will  be  substituted  for  apeciaky 
creditors,  but  not  for  judgment  cieditois:  thai  i^ 
the  simple  contract  creditors  cannot  ebaige  the 
lands  for  so  much  of  the  personal  fondiaBbis 
bean  applied  to  the  payment  of  debts  doe^ 
judgments  obtained  against  the  ancestor.  The 
reason  is,  tbat  the  writ  of  elegit,  by  Tirts«  « 
which  the  land  is  charged  by  thejwignent 
against  the  ancestor,  does  not  issoe  singly  sgaiB^ 
the  land,  but  against  all  the  chattels,  (saveosfli 
and  beasts  of  the  plough;)  and  if  thecbatteb 
be  sufficient,  the  land  ought  not  to  be  ezteDdeo- 
The  judgment  creditor,  therefore,  has  not  "»: 
election  between  two  funds,  (as  the  necialty 
creditor  has ;)  and  the  principle  on  whieha$^> 
are  marshalled,  does  not  apply  to  the  case,  m- 

4.  Upon  this  principle  ot  marshalling  la^ 
where  pajrments  have  been  made  bf  as  execs* 
tor,  to  tne  vendor  of  land  purchased  by  thj  ** 
cestor,  and  not  conveyed  to  him,  thelie&oi  ue 
vendor  will  be  marshalled.    Ibii, 


DISTRICT  ATTORNEY  OF  THE  UNITED 

STATES. 

1.  The  district  attorney  is  specially  chv^ 
with  the  prosecution  of  all  delinquents  for  ciiiafl 
and  offences ;  and  these  duties  do  not  end  vil^ 
the  judgment  or  order  of  the  court.  He  is  booBd 
to  provide  the  marshal  with  all  d®^^®^"'^.^!^ 
cess  to  carry  into  execution  the  judgment  wthi 
court.  This  falls  within  the  general  sapein- 
tending  authority  over  the  prosecution,  l^ 
Court  of  Washington  v.  Rii^^dd,  5  Pfeters,  451. 

2.  Whether  an  action  can,  in  any  case,  w 
brought  for  an  individual  in  the  name  of  »| 
United  States^  by  any  attorney  other  thta  » 


IXSTRICT  OF  COLUMHA. 


et^ 


District  of  QolumbU. 


district  attorney,  he  refasii^  to  bring  it  1  Query. 
United  States  ▼.  Tkomas  Morris^  1  Paine's  Rep. 
£09. 

3.  If  an  attorney  of  the  United  States  leside 
within  one  hundred  miles  of  the  place  of  caption 
of  a  deposition  he  mast  be  notified.  The  ArgOj 
2Galli8.  C.C.B.314. 

4.  The  fees  taxed  for  the  district  attorney  are 
to  be  distributed  where  part  of  the  services  have 
been  performed  in  the  time  of  one  district  attor- 
ney, and  part  in  the  time  of  his  predecessor,  by 
an  equttaole  adjustment.  Ex  parte  Robbins^  2 
Gallis.  C.  C.  R.  320. 


DISTRICT  OF  COLUMBIA. 

1.  Theactof  congress  of  27  th  February,  1801, 
ooncerning  the  District  of  Columbia^  directs  that 
^rits  of  error  shall  be  prosecuted  m  the  same 
manner,  under  the  same  regulations,  and  the 
same  proceedings  shall  be  had  thereon,  as  is  or 
shall  be  provided  in  case  of  writs  of  error  on 
judgments,  or  appeals  upon  orders  or  decrees, 
rendered  in  the  circuit  courts  of  the  United  States. 
United  States  Y.Hooeetd. J  lCranch,31S;  iCond. 
Rep.  332. 

2.  By  the  separation  of  the  District  of  Colum- 
bia from  the  state  of  Maryland,  the  residents  in 
that  part  of  Maryland  which  became  a  part  of 
the  (listrict  ceased  to  be  citizens  of  the  state. 
Reitly.  Apptllantj  v.  Lamar  et  o^.,  2  Cranoh,  344 ; 
lCoiid.Rep.419. 

3.  A  citizen  of  the  District  of  Columbia  coald 
not  be  discharged  by  the  insolvent  law  of  Mary- 
land out  of  the  district.    Ibid, 

4.  A  citizen  of  the  District  of  Columbia  can- 
not maintain  an  action  in  the  circuit  court  of  the 
United  States  out  of  the  district,  he  not  being  a 
cittxen  of  a  state  within  the  meaning  of  the  pro- 
vision in  the  law  of  the  United  States  regulating 
the  jurisdiction  of  the  courts  of  the  United  States. 
Hepburn  and  Dundas  v.  Ellzey^  2  Cranch,  445 ; 
lCond.Rep.444. 

5.  A  justice  of  the  peace,  in  the  District  of 
Colombia,  is  an  officer  of  the  government  of  the 
United  States,  and  is  exempt  from  militia  duty. 
Wise  V.  Withers^  3  Cranch,  331;  1  Cond.  Rep. 
652. 

6.  Under  the  sixth  and  eighth  sections  of  the  act 
of  assembly  of  Virginia,  of  the  22d  of  Decem- 
ber, 1794,  properly  pledged  to  the  Mutual  As- 
60 ranee  Society,  &c..  continues  liable  for  assess- 
ments, on  account  ot  the  losses  insured  against, 
in  the  hands  of  a  bona  fide  purchaser,  without 
notice.  The  Mutual  Assurance  Society  v.  Watts^ 
Executors,  1  Wheat.  279 )  3  Cond.  Rep.  570. 

7.  A  mere  change  of  soverei^ty  produces  no 
change  in  the  state  of  rights  existing  in  the  soil; 
and  the  cession  of  the  District  of  Columbia  to 
the  national  government  did  not  affect  the  lien 
created  by  the  above  act  on  real  property  situate 
in  the  town  of  Alexandria,  though  the  personal 
character  or  liability  of  a  member  of  the  society 
oould  not  be  thereby  forced  on  a  purchaser  of 
Boch  property.    Ihid, 

8.  Uoni^ess  has  no  anthoritv  to  impose  a  direct 
oa  thie  District  of  Colombia  in  proportion  to 


the  census  directed  to  be  taken  bv  the  constitu- 
tion. Loughhwough  T.  Biqke^  5  Wheat.  317 ;  4 
Cond.  Rep.  660. 

9.  Congress,  wh«i  legislaling  for  the  District 
of  Columbia,  under  the  fifth  section  of  the  first 
article  of  the  constitution,  is  still  the  legislature 
of  the  Union ;  and  its  acts  are  the  laws  of  the 
United  States.  Cohens  v.  rtrginto^  6  Wheat.  264 ; 
5  Cond.  Rep.  90. 

10.  An  act  of  the  legislature  of  Maryland, 
passed  the  19th  of  December,  1791,  entitled  '^  An 
Act  concerning  the  Territory  of  Columbia,  and 
the  City  of  Washington,"  which,  by  the  6th  sec- 
tion provides  for  the  holding  of  lands  by  '^  fo- 
reigners,-' is  an  enabling  act,  and  applies  to  those 
only  who  could  not  take  lands  without  the  pro- 
visions of  that  law.  It  enables  a  ^'  foreigner"  to 
take  in  the  same  manner  as  if  he  were  a  citizen. 
Sprati  T.  Spratt^  1  Peters,  349. 

11.  A  foreigner  who  becomes  a  citizen,  is  no 
longer  a  foreigner,  within  the  view  of  the  act. 
Thus,  after  purchase,  lands  vest  in  him  as  a  citi- 
zen; not  by  virtue  of  the  act  of  the  legislature 
of  Maryland,  but  because  of  his  acquiring  the 
rights  of  citizenship.    Ibid, 

12.  Land  in  the  county  of  Washinffton  and 
District  of  Columbia,  purchased  by  a  foreigner 
before  naturalization,  was  held  by  him  under  the 
law  of  Maryland,  and  might  be  transmitted  to 
the  relations  of  the  purchasers,  who  were  fo- 
reigners: and  the  capacity  so  to  transmit  those 
lands,  is  given,  absolutely,  by  this  act,  and  is 
not  affected  by  his  becoming  a  citizen;  but 
passes  to  his  heirs  and  relations  precisely  as  if  he 
had  remained  a  foreigner,    i&ta. 

13.  The  supreme  court  of  the  United  States 
has  jurisdiction  of  appeals  from  the  orphans' 
court,  through  the  circuit  court  for  the  county  of 
Washington,  by  virtue  of  the  act  of  congress  of 
February  13,  ISOl;  and  by  the  act  of  congress 
subsequently  passed,  the  matter  in  dispute,  ex- 
clusive of  costs,  must  exceed  the  value  of  one 
thousand  dollars,  in  order  to  entitle  the  party  to 
an  appeal.  NichoUs  et  al.  v.  Hodges^  Executors^ 
1  Peters,  565. 

14.  The  statute  of  Elizabeth  is  in  force  in  the 
District  of  Columbia.  Cathcart  et  al,  v.  RoJnnsonj 
5  Peters,  264. 

15.  The  levy  court  of  Washington  county  are 
not  entitled  to  one-half  of  all  the  fines,  penalties, 
and  forfeitures  imposed  by  the  circuit  court  in 
cases  at  common  law,  and  under  the  acts  of  con- 
ffress,  as  well  as  the  acts  of  assembly  of  Mary- 
mnd,  adopted  by  congress  as  the  law  of  the  Dis- 
trict of  Columbia.  £isvy  Court  of  Waskitigton  v. 
Ringgoldj  5  Peters,  451. 

16.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
upon  a  certificate  of  division  of  opinion  of  the 
judges  of  the  circuit  court  for  the  District  of  Co- 
lumbia. The  appellate  jurisdiction,  in  respect 
to  that  court,  extends  only  to  its  final  judgments 
and  decrees.  Ross  v.  Triplett,  3  Wheat.  600;  4 
Cond.  Rep.  351. 

17.  By  the  insolvent  law  of  Maryland,  of 
January  3.  1800,  the  chancellor  of  MarvJand 
could  not  discharge  one  who  was  an  inhabitant 
of  the  District  of  Columbia,  after  the  separation 
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from  Maryland,  unless  preTions  to  that  separa- 
tion he  had  entitled  himself  to  a  discharge  by 
periforming  all  the  requisites  of  the  act.  ReiUy 
V.  Lamar  et  aZ.,  2  Cranch,  344 ;  1  Cond.  Rep. 
419. 

18.  No  appeal  or  writ  of  error  lies,  in  a  crimi- 
nal case^  from  the  judgment  of  the  circuit  court 
of  the  District  of  Columbia,  to  the  supreme  court 
of  the  United  States :  the  appellate  jurisdiction 
given  by  the  act  of  congress,  is  confined  to  civil 
cases.  United  States  y.  Moore j  3  Cranch,  159 ; 
1  Cond.  Rep.  480. 

19.  There  is,  in  the  District  of  Columbia,  no 
division  of  powers  between  the  general  and  the 
state  governments.  Congress  has  the  entire 
control  over  the  district,  for  every  purpose  of 
ffovernment :  and  it  is  reasonable  to  suppose  that, 
m  organizing  a  judicial  department  m  the  dis- 
trict, all  the  judicial  power  necessary  for  the 
purpose  of  government,  would  be  vested  in  the 
courts  of  justice.  Kendall^  Postmasier'Generalj 
V.  The  United  States,  12  Peters,  627. 

20.  The  circuit  court  of  the  United  States,  for 
the  District  of  Columbia,  has  a  right  to  award  a 
mandamus  to  the  postmaster-general  of  the 
United  States,  requiring  him  to  pass  to  the  credit 
of  certain  contractors  lor  conveying  the  mail  of 
the  United  States,  a  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury  of  the  United 
States,  the  solicitor  acting  under  the  special  pro- 
risions  of  an  act  of  congress.    Ibid, 

21.  There  can  be  no  doubt,  that,  in  the  state 
of  Maryland,  a  writ  of  mandamus  might  be 
issued  to  an  executive  officer,  commanding  him 
to  perform  a  ministerial  act^  required  of  him  by 
the  laws  ]  and  if  it  would  lie  in  that  state,  there 
can  be  no  good  reason  why  it  should  not  lie  in 
the  District  of  Columbia,  in  analogous  cases. 
Ibid, 

22.  The  powers  of  the  supreme  court  of  the 
United  States,  and  of  the  circuit  courts  of  the 
United  States^  to  issue  writs  of  mandamus, 
granted  by  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,  is  only  for  the  purpose  of  bring- 
ing the  case  to  a  final  judgment  or  decree,  so 
that  it  may  be  reviewed.  The  mandamus  does 
not  direct  the  inferior  court  how  to  proceed,  but 
only  that  it  must  proceed,  according  to  its  own 
judgment,  to  a  final  determination ;  otherwise  it 
cannot  be  reviewed  in  the  appellate  court.  It  is 
different  in  the  circuit  court  of  the  District  of 
Columbia,  under  the  adoption  of  the  laws  of 
Maryland,  which  included  the  common  law. 

23.  The  power  of  the  circuit  court  of  the  Dis- 
trict of  Columbia,  to  exercise  the  jurisdiction  to 
issue  a  writ  of  mandamus  to  a  public  ofiicer,  to 
do  an  act  required  of  him  by  law,  results  from 
the  third  section  of  the  act  of  congress  of  Fe- 
bruary 27,  1804 ;  which  declares  taaX  the  court 
and  judges  thereof  shall  have  all  the  powers  by 
law  vested  in  the  circuit  courts  of  the  United 
States.  The  circuit  courts  referred  to,  were 
those  established  by  the  act  of  February  13, 
1801.  The  repeal  of  that  law,  fifteen  months 
afterwards,  and  after  that  law  had  gone  into 
operation,  under  the  act  of  February  27,  1801, 
could  no^  in  any  manner,  affect  that  law,  any 


further  than  was  provided  by  the  repealing  id. 
Ilnd, 

24.  The  circuit  courts  of  the  United  Stately 
sitting  in  the  states  of  the  Union,  have  no  jaris- 
diction  in  a  case  in  which  a  citizen  of  the  Di^ 
trict  of  Columbia  is  plaintiff.  WestcfAh  Lem 
V.  Inhabitanisj  ifc,  Peters'  C.  C.  R.  45. 

25.  The  proceedings  of  the  courts  of  the  state 
of  Maryland,  and  the  laws  of  that  state,  prior  to 
the  passing  of  laws  by  congress,  providing  for 
the  government  of  the  District  of  Colomhia,  were 
in  full  force  in  that  part  of  the  diatrict  ceded  bj 
the  state  of  Maryland,  until  congress  bad  legis- 
lated for  the  fipovemment  of  the  District  of  Co- 
lumbia y  and  the  decree  of  the  court  of  chancer/ 
of  Maryland,  affecting  property  in  the  District 
of  Columbia,  in  a  cause  entertained  in  tbatoout, 
operated  in  the  district  until  congress  took  oooa 
itself  the  government  of  the  district.  Ym  hta 
V.  The  Bank  of  the  United  States^  13  PeterR,  17. 

26.  The  state  of  Maryland,  and  the  United 
States,  both  intended  that  the  suits  pending  in 
the  courts  of  Maryland  should  be  proceeded  in 
until  the  rights  of  the  parties  should  be  definitely 
decided  ]  and  that  the  judgments  and  decrees 
then  made,  should  be  as  valid  and  concionre  ai 
if  the  sovereignty  had  not  been  transferred. 
Ibid. 

27.  Congress,  by  the  thirteenth  section  of  tbs 
act  of  February  27, 1801,  placed  judgments  and 
decrees  thereafter  to  be  obtained  in  the  state 
courts  of  the  state  of  which  the  District  of  Co* 
lumbia  had  formed  a  part,  on  the  same  footing 
with  judgments  and  decrees  rendered  before  the 
cession.    Ibid, 

28.  If  a  guardian  appointed  hj  the  co&rt  of 
the  state  of  Maryland,  in  a  cause  instilaled  after 
congress  ha^  legislated  for  the  Distria  of  Co* 
luniDia,  had  been  ordered,  by  a  decree  of  tlte 
court,  to  make  a  deed  of  lands  within  the  dis* 
trict,  and  had  died,  or  had  refused  to  make  the 
conveyance  as  ordered,  the  court  of  the  Distnct 
would,  on  application,  have  been  bound  to  apj 
point  another  person  to  execute  the  deed;  and 
would  not  have  been  authorized  to  open  again 
and  re-examine  the  questions  which  had  bees 
decided  in  the  Maryland  court.    Ibid. 

29.  The  county  of  Alexandria,  in  the  Distnrf 
of  Columbia,  cannot  be  regarded  as  standing  is 
the  same  relation  to  the  county  of  Wasbingioa 
that  the  states  of  the  Union  stand  in  reiaiionto 
one  another.  The  Bank  of  Alexandm  v.  Vj 
14  Peters,  141. 

30.  The  act  of  congress  of  June,  1822,  aulMJ- 
izes  any  person  to  whom  administiation  bis 
been  granted  in  the  states  of  the  United  Siaie^ 
to  prosecute  claims  by  suits  in  the  Distnct  Oi 
Columbia,  in  the  same  manner  as  if  the  same 
had  been  granted  to  such  uersons  by  the  proper 
authority  in  the  District  of  Columbia.  The  pow* 
is  limited,  by  its  term&  to  the  institution  « 
suits ;  ana  does  not  autnorize  suits  against  aa 
executor  or  administrator.  The  effect  of  t^ 
law  was  to  make  all  debts  due  by  persons  ic  tw 
District  not  local  assets,  for  which  the  admin* 
trator  was  bound  to  account  in  the  <!<^^  ^  r! 
District;  but  general  assets,  which  he  hadtw 
authority  to  receive,  and  for  which  he  was  bPtfs 
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to  accoant  in  the  courts  of  the  state  from 
which  h0  derived  his  letters  of  adrnkiistration. 
Vm^n  et  d.  v.  Northup  et  d.,  15  Peters,  1. 

31.  The  courts  of  the  District  of  Columbia 
have  alike  jurisdiction  in  trespass  upon  personal 
property  with  the  courts  in  England,  and  in  the 
states  of  the  Union;  and  in  the  absence  of  sta- 
tutory provisions,  in  the  trial  of  them  they  must 
apply  tne  same  common  law  principles  which 
regulate  the  mode  of  bringing  such  actions,  the 
pleadings,  and  the  proof.  M^Kenna  v.  Fiskej  17 
Peters,  245. 


DISTRICT  COURTS  OF  THE  UNITED 

STATES. 

See  DisnicT  Courts  or  thk  United  States 
-^Antt,  page  490. 


DISTRICT  JUDGE. 

The  distKct  judge  cannot  sit  in  the  circuit 
court  in  a  cause  brought  by  writ  of  error  from 
the  district  to  the  circuit  court,  and  the  cause 
cannot  in  such  a  case  be  brought  from  the  cir- 
cuit to  the  supreme  court  upon  a  certificate  of  a 
division  of  opinion  of  the  judges.  United  Stcftes 
V(  Lancaster,  5  Wheat.  434 ;  4  Cond.  Rep.  720. 


DIVIDED  COURT. 

1.  l*he  law  which  empowers  the  supreme 
court  to  take  cognizance  or  questions  adjourned 
from  a  circuit  court,  gives  jurisdiction  over  the 
single  point  on  which  the  judges  were  divided; 
not  over  the  whole  cause,  nayman  et  d,  v. 
Southard  et  oZ.,  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

2.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.  The  Ante" 
hpej  10  Wheat.  66;  6  Cond.  Rep.  30. 

3.  The  Supreme  court  has  no  jurisdiction  in  a 
case  in  which  the  judges  of  the  circuit  have 
divided  in  opinion  upon  a  motion  for  a  rule  to 
show  cause  why  the  taxation  of  the  costs  of  the 
marshal  on  an  execution  should  not  be  reversed 
and  corrected.  Bank  of  the  U,  States  y.  Green 
and  others,  6  Peters,  26. 

4.  Where  the  court  is  equally  divided  in 
opinion  upon  a  writ  of  error,  the  judgment  of  the 
inferior  court  is  affirmed.  Etting  v.  The  Bank 
of  the  U.  States,  11  Wheat.  59;  6  Cond.  Rep. 

2h6. 

5.  Where  a  case  is  certified  to  the  supreme 
court  upon  a  division  of  opinion  of  the  judges 
of  the  circuit  court,  and  the  pjoints  upon  which 
they  were  00  divided,  are  too  imperfectly  stated 
to  enable  the  supreme  court  to  pronounce  any 
opinion  upon  them,  it  will  neither  award  a  ve- 
nire facias  de  novo,  nor  certify  any  opinion  to  the 
court  bolow,  but  will  merely  certify  that  they 
are  too  imperfectly  stated.  Perkins  v.  Harvs 
ExWSf  ^e.j  11  Wheat.  237;  6  Cond.  Rep.  287. 
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6.  It  appeared  on  a  certificate  from  the  circuit 
court  of  the  United  States  of  Pennsvlvaoia,  that 
the  judges  of  the  court  were  divided  on  a  mo- 
tion in  arrest  of  judgment.  Hild,  that  judgment 
must  be  given  on  the  verdict.  Untied  States  v. 
WorrdL2D8M  338. 

7.  Wnere  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the  cir- 
cuit court  having  differed  in  opinion  upon  ques- 
tions of  law  which  arose  on  the  trial  of  the  cause, 
the  supreme  court  cannot  be  called  upon  to  ex- 
press an  opinion  on  the  whole  facts  of  the  case, 
instead  of  upon  particular  points  of  law,  growing 
out  of  the  same.  Adams,  Cunningham  if  Co,  v. 
Jones,  12  Peters,  207. 

8.  The  intention  of  congress  in  passing  the 
act  authorizing  a  division  of  opinion  o!'  the  judges 
of  the  circuit  court  of  the  United  Stales  to  be 
certified  to  the  supreme  court,  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court,  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion;  and  not  the  whole  cause.  When 
a  certincate  of  division  brings  up  the  whole 
cause^  it  would  be,  if  the  court  should  decide  it, 
in  effect,  the  exercise  of  original,  rather  than 
appellate  jurisdiction.  White  y.  Turk  et  d,,  12 
Peters,  238. 

9.  This  case  came  up  to  the  supreme  court, 
from  the  circuit  court,  upon  a  divisft}n  of  opinion 
between  the  judges  of  the  court.  It  was  de- 
cided by  the  supreme  court,  that  the  question 
certified  woulil,  alone,  be  considered ;  each  party 
being  left  to  bring  up  the  whole  case  from  the 
circuit  court  by  a  writ  of  error.  Ogle  v.  Lee,  % 
Cranch,  33. 

10.  The  question  certified  from  the  circuit 
court  of  North  Carolina  was^  <'  whether  the  act 
of  assembly  (of  North  Carolma),  entitled  an  act 
concerning  proving  wills,  and  to  prevent  frauds 
in  the  management  of  intestates'  estates,  passed 
in  1715,  recited  in  the  plea  of  the  defendants, 
was,  under  all  the  circumstances  stated,  and  the 
various  acts  passed  by  the  legislature  of  NorUi 
Carolina,  a  bar  to  this  action."  The  certificate 
stated  that  the  ninth  section  of  the  act  had  been 

5 leaded  by  the  defendant  in  bar  to  the  action, 
he  certincate  of  the  division  was  granted  on 
the  motion  of  the  plaintiff,  by  his  counsel ;  and, 
at  his  request,  a  statement  of  the  facts,  "  made 
under  the  direction  of  the  judges,"  was  certified. 
The  certificate,  thus  made  out,  set  forth  all  the 
laws  of  North  Carolina  which  operated  on  the 
question  certified,  and  stated  the  questions  which 
arose  in  the  cause,  on  which  the  opinions  of  the 
judges  were  divided.  The  court  decided  in 
favour  of  the  plaintiff.  Ogden,  AdmW  of  Cornell^ 
v.  Blackledge,  ExW  of  Sater,  2  Craucb,  272;  1 
Cond.  Rep.  411. 

11.  Action  in  the  circuit  court  of  Massachu- 
setts, for  the  penalty  of  two  thousand  dollars, 
imposed  by  the  act  of  congress  prohibiting  the 
slave-trade.  The  defendant  pleaded  the  provi- 
sions of  the  thirty-second  section  of  the  crimes 
act  of  1790,  as  a  limitation  of  the  time  in  which 
the  action  should  be  brought.  "Upon  the  de- 
fence under  this  plea,  the  judges  of  the  circuit 
court  were  oivided  in  opinion;  and  the 
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was  certified  to  the  rapreroe  court,"  Heldj  tbat 
the  action  was  barred  by  the  statute.  Adwns  v., 
H^itodsj  2  Cranch,  236 ;  X  Cond.  Rep.  408. 

12.  The  certificate  of  division  of  opinion  by 
the  judges  of  the  circuit  court  of  Virginia^ 
stated  :  ^^  In  this  cause  it  occurred  as  a  question, 
whether  Hepburn  and  Dundas,  the  plaintiffs  in 
this  cause,  ivho  are  citizens  and  residents  in  the 
District  of  Columbia,  and  are  so  stated  in  the 
pleadings,  can  maintain  an  action  in  the  supreme 
court  against  the  defendant,  who  is  a  citizen  and 
inhabitant  of  the  district  and  the  commonwealth 
of  Virginia,  and  is  also  stated  so  to  be  in  the 
plead inffs ;  or  whether,  for  want  of  jurisdiction, 
the  said  suit  ought  to  be  dismissed."  It  was 
certified  that  the  circuit  court  had  no  jurisdiction 
in  the  case.  Hepburn  and  Dundas  v.  EHzfy,  2 
Cranch,  445 ;  1  Cpnd.  Kep.  444. 

13.  This  case  was  certified  from  the  circuit 
oourt  of  Kentucky,  the  judges  below  having  dif- 
fered in  opinion  upon  the  question,  whether  the 
plaintiff,  a  citizen  of  the  state  of  Kentucky,  and 
80  stated  in  the  pleadings,  could  maintain  the 
suit  aj^inst  the  defendant,  a  citizen  and  inhabit- 
ant orVirginia,  so  stated  in  the  pleadings,  upon 
the  case  stated  in  the  certificate  j  the  subpccna. 
in  a  bill  for  an  injunction,  not  having  been  served 
in  Kentucky.  "  Can  the  circuit  court  entertain 
jurisdiction  of  the  cause  ?  If  not.  does  the  de- 
fendant's answering  the  bill,  without  insisting 
upon  the  objection,  that  the  process  was  not 
served  upon  him  in  Kentucky,  authorize  the 
court  to  entertain  the  cause."  The  supreme 
court  ordered  it  to  be  certified,  that  the  circuit 
court  had  jurisdiction  of  the  cause.  Logftn  v. 
Fatrick,  5  Cranch,  288 ;  2  Cond.  Rep.  259. 

14.  This  case  was  certified  from  the  circuit 
court  of  Virginia,  sitting  in  chancery,  in  which 
the  opinions  of  the  judges  of  the  court  were  op- 
pose<!  on  the  question,  '^  whether  the  act  of  as- 
sembly of  Virginia,  for  the  limitation  of  actions, 
pleaded  by  the  defendant,  was,  under  all  the 
circumstances  stated,  a  bar  to  the  plaintiff's  de- 
mand, founded  on  a  promissory  note  given  on 
the  21st  day  of  August,  1773."  The  certificate 
contained  a  statement  of  the  facts  agreed  to  by 
the  parties.  The  supreme  court  ordered  it  to  be 
certified  to  the  circuit  court,  "  upon  the  question 
in  this  case  referred  to  this  court  from  the  circuit 
court,  that  the  treaty  of  peace  with  Great  Bri- 
tain prevented  the  bar  of  the  statute :"  and  the 
supreme  court  is  also  of  opinion,  that  "the  agent 
merely  for  collecting  debts  mentioned  and  de- 
scribed in  the  said  statement  of  facts,  is  not  to 
be  considered  as  a  factor,  within  the  said  act  of 
assembly,  so  as  to  bring  the  case  within  the  pro- 
Tiso  of  the  statute."  By  this,  the  court  is  not 
to  be  understood  as  giving  an  opinion  on  the 
construction  of  the  note,  as  to  the  time  of  pay- 
ment. Hopkirk  V.  Bellj  3  Cranch,  454;  1  Cond. 
Rep.  595. 

15.  In  this  case,  the  question  certified  was, 
whether  copper  bars,  &c.,  were  not  subject  to 
certain  duties^  under  certain  acts  of  congress, 
referred  to  in  the  certificate  of  division.  It  was 
certified  they  were  exempt  from  the  duties. 
The  United  StaUs  v.  Kid  and  W<U»on,  4  Cranch,  1 ;  | 


2  Cond.  Rgyp.  1.    S..P.  TU  JUnited  StaU$  ▼.  Psttl 
and  otUrsj  5  Craocb.  2^ ;  2  Cond.  Rep.  259. 

16.  In  this  case,  the  division  of  opinion  of  ths 
judges  of  the  circuit  court  of  Peonsylvania.  vas 
on  questions  arising  on  a  case  stated  ^  and  tbs 
questions,  with  the  case  as  stated,  were  sect  ap 
to  the  supreme  court.  It  was  directed  to  m 
certified  '^  to  the  circuit  cqnri  of  FennsylTanjiy 
that  in  the  case  stated  for  the  opinion  of  this 
court,  the  plaintiflf  is  entitled  to  recover  for  a 
total  loss."  RhineUi^r  j,Tke  Insuranu  tmi^ 
pony  of  PennsyivaniOf  4  Cranch,  29  j  2  Good. 
Rep.  13. 

17.  This  case  was  certified  to  the  soprems 
court,  from  the  circuit  coprtof  the  United  States 
for  the  district  of  6/9orgta;  the  opinion  of  tbe 
judges  of  that  court  being  opposed,  on  a  motkn 
in  arrest  of  jud^n^nt.  npoa  a  verdict  of  gaihy. 
The  record  containea  the  indictment,  sol  tas 
reasons  filed  in  arrest  of  judgment.  The  su- 
preme court  directed  it  to  be  certified  to  the  cir- 
cuit court,  <'  that  tbe  judgment  ought  to  be  ar- 
rested, for  the  reasons  assigned  in  the  record." 
United  States  Y.Zabulon  Cantril,  4  Cranch,  167; 
2  Cond.  Rep.  69. 

18.  This  case  was  certified  from  the  cincait 
court  of  Pennsylvania,  the  judges  being  divided 
in  opinion  upon  the  question,  "  whether,  in  the 
state  of  the  pleading  the  ioqranent  oogbt  to  be 
rendered  for  the  plaintiffs."  The  supreme  court 
said :— Judgment,  therefore,  on  the  plesdiog^ 
must  be  rendered  for  the  plaintiffs.  Mr.  Chief 
Justice  Marshall,  who  delivered  the  opinioQ  of 
the  court,  said : — "  Bj^  the  twenty-sixth  sectioa 
of  the  judiciary  act,  it  is  directed  that  in  ca.^es 
of  this  description,  the  court  shall  render  jodg- 
ment  for  so  much. as  is  doe  according  to  equity. 
And  when  the  sum  for  which  jodgment  is  to 
be  rendered  is  uncertain,  the  same  shall,  if  eitber 
of  the  parties  request  i^  be  assessed  by  a  JQ^y* 
In  this  case,  it  is  the  opinion  of  a  majonty  oif  the 
court,  that  the  judgment  ought  to  be  loidered 
for  so  much  as  remains  dbe  of  the  snm  of  one 
hundred  and  seventy  thousand  guilders^  cako- 
lating  interest  thereon  from  the  1st  of  Maidi, 
1803;  and,  if  either  of  the  parties  reqoest  it, 
tliat  a  jury  be  empannelled  to  asceftain  tlis 
value  of  this  sum  in  the  money  of  the  Uoitsd 
States."  United  States  v.  Gum§y  and  eUurSf  4 
Cranch,  333 ;  2  Cond.  Rep.  132. 

19.  This  case  was  certified  on  division  of  opt* 
nion  of  the  judges  of  the  circuit  court,  on  a  bio> 
tion  in  arrest  of  judgment ;  the  question  bepiK 
whether  the  assignee  of  part  of  a  patent  rigu 
cannot  maintain  an  action  on  the  case,  for  a  vi»> 
lation  of  the  patent  right.    6  Cranch,  324. 

20.  This  case  was  certified  from  the  circait 
court  for  the  District  of  Columbia;  in  wtuch 
case,  upon  the  aimiment  of  a  general  demuner 
to  an  indictment  for  a  libel  on  the  President  and 
Congress  of  the  United  States,  contained  in  the 
Connecticut  Conrant.  of  the  7th  of  May,  1806, 
chBTgiDg  them  with  naving,  in  secret,  voted  tvo 
millions  of  dollars  as  a  present  to  Bonaperta  for 
leave  to  make  a  treaty  with  Spain  j  the  inogcs 
of  that  court  were  divided  in  opinion,  whether 
the  circuit  court  of  the  United  States  had  s 
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oosunon  law  jurisdiction  w  oases  of  libel.  VniUd 
Statu  V.  Hudson  and  Gcodmn,  7  Cranch,  32 ;  2 
Cond.  Rep.  405. 

21.  In  this  case,  the  question  certified,  on 
which  the  judges  or  the  circuit  were  divided  in 
opinion,  was,  whether  a  writ  of  habere  facias 
p089e«ionem  should  be  issued :  the  defendant, 
in  the  circuit  court  of  Maryland,  having  obtained, 
in  a  state  court,  an  order  for  an  injunction  of  the 
prooeedings  in  the  circuit  court.  The  supreme 
court  directed  that  the  writ  be  issued.  M*Kim 
i,Voorkia,  7  Cranch.  279;  2  Cond.  Rep.  492. 

32.  The  defendant  was  indicted  in  the  circuit 
court  of  Vermont,  under  the  embargo  laws,  for 
loading  carriages  with  pear!  ashes,  with  intent 
to  export  them.  The  jury  found  him  guilty: 
and  that  the  ashes  were  worth  two  hundred  and 
eighty  dollars.  The  defendant  moved  in  arrest 
or  jaffgment,  for  defect  in  the  finding ;  and  on 
the  question  presented  by  the  motion,  the  judges 
were  divided  in  opinion,  which  division  was  cer- 
tified to  the  supreme  court.  United  States  v. 
John  TyliTf  7  Cranch,  285 ;  2  Cond.  Rep.  492. 

23.  This  case  came  up  from  the  circuit  court 
of  Ohio,  upon  a  certificate,  stating  that  the 
judges  of  that  court  were  divided  in  opinion 
opon  the  question,  whether  that  court  had  power 
to  issue  a  mandamus  to  the  register  of  a  land- 
office  in  Ohio,  commanding  him  to  is^ue  a  final 
certific&te  of  purchase  to  the  plaintiff,  for  certain 
lands  in  that  state.  M^Intire  v.  Wood,  7  Cranch, 
504 ;  2  Cond.  Rep.  588. 

24.  This  case  was  certified  from  the  circuit 
court  of  the  district  of  Vermont,  in  which,  upon 
an  action  of  ejectmetit  brought  by  the  town  of 
Pawlet,  to  recover  possession  of  the  glebe  lot, 
as  it  wan  called,  in  tnat  town,  the  opinions  of  the 
jadgcB  were  opposed  upon  the  question,  <' whe- 
ther judgment  should  be  rendered  for  the  plain- 
tiffs or   the  defendant,  upon  a  verdict  found, 
subject  to  the  opinion  of  tne  court,  apon  a  case 
stated."     The  case  stated  was  sent  up  in  the 
record.   It  was  certified  to  the  circuit  court,  "on 
the  whole,  the  opinion  of  a  majority  of  the  court 
is.  that  upon  the  special  statement  of  facts  by 
the  parties,  judgment  oa?ht  to  pass  forthe  plain- 
tifl^s."    The  Town  ofPawlet  v.  Daniel  Clarke  and 
others,  9  Cranch,  292 ;  3  Cond.  Rep.  408. 

25.  This  cane  was  certified  from  the  circuit 
court  for  the  district  of  New  York,  in  which  the 
judges  of  that  court  were  divided  in  opinion 
jpon  ten  questions  of  law,  arising  out  of  a  spe- 
rtal  verdicTt.  The  record  stated  the  pleadings  in 
in  action  of  debt,  brought  by  the  United  States 
gainst  the  defendant,  late  marshal  of  the  United 
ttates,  and  his  sureties,  and  set  forth  the  condi- 
ran  of  the  bond.  It  contained  the  special  ver- 
ict,  in  which  certain  questions  as  to  the  law,  on 
le  facts  found,  were  submitted  to  the  court. 
Tie  case  vi^as,  on  being  first  brought  up,  re- 
landed  by  the  supreme  court,  on  the  ground 
lat  tb.e  qaestions  on  which  the  judges  of  the 
rcoic  court  were  divided,  were  imperfectly 
ated.  It  came  back  witn  a  certificate,  that 
the  opinions  of  the  judges  of  the  circuit  court 
*re  dWided  on  ten  questions  arising  on  the  said 
(^cinX  verdict ;"  which  questions  were  set  forth. 
le  opiriion  of  the  supreme  court  was  certified 


to  the  circuit  court.    United  St^es  v.  Giles  and 
others,  9  Cranch,  212;  3  Cond.  Rep.  377. 

26.  This  case  was  certified  from  the  circuit 
court  of  the  United  States,  for  the  district  of 
Vermont ;  the  judges  of  the  court  being  divided 
in  opinion,  as  to  the  constitutionality  of  the  act 
of  congress  to  prohibit  trading  with  the  enemy; 
the  defendant  being  indicted  and  convicted  on 
that  statute,  for  attempting  to  transport  "fat 
cattle,  which 'were  then  and  there  munitions  of 
war."  from  Vermont  to  Canadi.  .  A  motion  was 
made,  in  arrest  of  judgment,  because  fat  cattle 
were  neither  provisions  nor  munitions  of  war, 
within  the  meaning  of  the  statute.  On  thii 
motion  the  judges  were  divided  in  opinion.  It 
was  directed  to  be  certified,  that  fat  cattle  were 
muhitiCns  of  war  whhin  the  meaning  of  the  act 
United  States  v.  Joh  L.  Barber,  9  Cranch,  243 ;  S 
Cond.  Kep.  4Cf5. 

27.  The  (question  on  which  the  judges  of  the 
circuit  court  divided  in  opinion,  and  which  was 
certified  to  the  supreme  court,  was,  whether  fat 
cattle  are  "miunitions  of  war,"  and  "driving 
them,"  transportation,  under  the  act  of  congress. 
United  States  y,  Sheldon,  2  Wheat.  119;  4  Cond. 
Rep.  $2. 

28.  The  Question  certified  to  the  supreme 
court,  from  tne  circuit  court  of  West  Tennessee; 
was  on  the  construction  of  the  act  of  the  legis- 
lature  of  Tennessee,  relative  to  possession  of 
lands.  Patton^s  Lessee  y.  Easton,  1  Wheat.  476 ' 
3  Cond.  Rep.  631. 

29'.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
on  a  cettificate  of  division  of  opinion  of  the 
jmlges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction  extends 
only  to  the  finaljuagment  and  decrees  of  that 
court.  Ross  v.  Triplett,  3  Wheat.  600;  4  Cond. 
Rep.  351. 

30.  An  action  of  debt  was  brought  in  the  cir- 
cuit court  of  Rhode  Island,  on  a  bond,  that  I.  S. 
should  continue  and  be  a  true  prisoner ;  and  the 
defendants  plieaded  a  discharge,  under  the  law 
of  the  5tate,  for  the  relief  of  poor  debtors.  The 
plaintiff  replied  that  I.  S.  did  not  remain  a  true 
prisoner,  and  that  the  discharge  was  fraudulently 
obtainea:  to  which  replication  the  defendants 
demurred.  The  judges  of  the  circuit  court  were 
divided  in  opinion  on  the  sufliciency  of  the  re- 
plication, and  thi.^  division  was  certified  to  the 
supreme  court.  The  court  ordered  it  to  be  cer- 
tified, that  the  replication  was  insufi^icient  to 
avoid  the  plea  of  tne  defendants.  Ammidon  v. 
Smith  et  at,  1  Wheat.  447;  3  Cond.  Rep.  619. 

31.  The  defendant  w^as  indicted  for  murder, 
in  the  circuit  court  of  Massachusetts,  under  the 
eighth  section  of  the  act  of  congress  of  the  30th 
of  April,  1790.  The  offence  i^'as  committed  on 
board  a  vessel  of  the  United  States,  lying  in  the 
harbour  of  Bf)8ton.  The  jury  found  the  defen- 
dant guilty ;  and  upon  the  facts  being  stated,  a 
motion  for  a  new  trial  Was  made ;  on  the  aues- 
tions  arising  on  which  motion,  the  judges  or  the 
circuit  court  were  divided  in  opinion.  The  ques- 
tions were,  lis  to  the  jurisdiction  of  the  court 
over  the  offence,  and  whether  the  state  courts  of 
Massachusetts  had  not  jurisdiction  of  the  offence* 


580 


DIVIDED  COURT, 


Divided  Court. 


The  court  directed  it  to  be  certified,  that  the  cir- 
cuit court  had  not  jurisdiction  of  the  offence. 
United  States  v.  Bevansj  3  Wheat.  336 ;  4  Cond. 
Rep.  275. 

32.  In  this  case,  it  was  certified  to  the  supreme 
court,  that  the  judges  of  the  circuit  court  of  Vir- 
ginia were  opposed  in  opinion,  whether  the  plain- 
tiffs, the  devisees  under  the  will  of  Silas  Hart, 
were  capable  of  takins  under  the  will.  The 
will  of  Silas  Hart,  under  which  the  question 
arose,  was  certifiea,  with  the  question  on  which 
the  circuit  was  divided.  The  court  directed  it 
to  be  certified  that  the  devisees  were  incapable 
of  taking.  Trustees  of  the  Philadelphia  Baptist 
Associalion  v.  HarVs  ExWsj  4  Wheat.  1 ;  4  Cond. 
Rep.  371. 

33.  The  question  referred  to  the  supreme 
court,  by  a  certificate  of  division  between  the 
judges  of  the  circuit  court,  on  facts  stated  by 
the  court,  was,  whether  the  circuit  court  of  Ken- 
tucky could  take  jurisdiction  of  a  case,  when 
one  of  the  grants  for  the  land  in  controversy  was 
issued  out  by  the  state  of  Virginia,  the  other  by 
the  state  of  Kentucky,  both  grants  being  founded 
upon  warrants  and  locations  made  under  the 
laws  of  Virginia.  Colson  y.  Lewisj  2  Wheat.  377 , 
4  Cond.  Rep.  168. 

34.  An  action  was  brought  on  two  promissory 
notes,  made  in  New  York,  on  the  22d  March. 
1811,  against  the  maker.  The  defendant  pleadea 
his  discharge  under  the  insolvent  laws  of  New 
York,  averring  his  compliance  with  the  law,  and 
a  certificate  of  his  discoarge  under  the  act  of  3d 
April.  1811.  Four  questions  arose  in  this  case, 
on  which  the  judges  of  the  circuit  court  of  New 
York  were  divided  in  opinion:  1.  Whether,  since 
the  adoption  of  the  constitution,  the  power  to 
pass  a  bankrupt  law  is  not  exclusively  in  con- 
^rress.  2.  Whether  the  act  of  New  York  is  a 
bankrupt  act,  within  the  meaning  of  the  consti- 
tution of  the  United  States.  3.  VVhether  the  act 
t)f  New  York,  of  18 1 1,  impairs  the  obligation  of 
contracts.  4.  Whether  the  plea  of  the  discharge, 
111  bar,  is  a  good  plea.  The  judges  of  the  circuit 
were  opposed  in  opinion ;  and  on  motion  of  the 
plaintiff's  counsel,  the  questions  were  certified 
I'j  the  supreme  court  for  their  final  decision. 
The  court  ordered  it  to  be  certified,  that  since 
she  adoption  of  the  constitution  of  the  United 
States,  a  state  has  authority  to  pass  a  bankrupt 
law ;  provided  the  law  does  not  impair  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution:  and  provided  there  be  no  act  of 
congress  in  force,  to  establi^  a  uniform  system 
n^'  bankruptcy,  conflicting  with  such  law :  and 
:  hat  the  act  of  New  York,  so  far  as  it  attempts 
tM  discharge  the  contract  sued  upon,  is  a  law 
violating  the  obligations  of  contracts.  Sturges  v. 
Crowninshieldj  4  Wheat.  122;  4  Cond.  Rep.  410. 

35.  The  facts  of  the  case  being  found  by  a 
special  verdict,  and  the  judges  being  divided  in 
opinion  on  questions  arising  on  the  verdict,  the 
questions  were  certified  to  the  supreme  court. 
aomervHys  ExWs  v.  Hamilton^  4  Wheat.  230;  4 
Cond.  Rep.  436. 

36.  The  difference  of  opinion  of  the  judges  of 
I  he  circuit  court  of  Delaware  was,  whether  cer- 
uiin  depositions  taken  under  a  commission  issued 


from  the  circuit  court  of  Delaware  could  be  read 
in  evidence.  This  difference  was  certified  to 
the  supreme  court,  and  the  questioD  decided 
Sergeanfs  Lessee  v.  Biddle  et  «i.,  4  Wheat.  508; 
4  Cond.  Rep.  522. 

37.  On  an  indictment  for  manslaughter,  the 
defendant  was  found  guilty,  subject  to  the  opi- 
nion of  the  court,  whether  the  circuit  court  of 
Pennsylvania  haci  jurisdiction  in  a  case  iftheie 
the  offence  was  committed  on  board  an  Ameri- 
can ship,  lying  in  the  river  Tigris,  off  W*ampcsL 
in  the  empire  of  China.  On  the  qaestioo  oi 
jurisdiction,  the  judges  were  divided  in  opioioa, 
and  the  division  was  certified  to  the  supreme 
court;  and  was  decided  in  favour  of  toe  de- 
fendant. United  States  v.  WiltbergeTf  5  WhetL 
76 ;  4  Cond.  Rep.  593. 

38.  The  jury  found  a  special  verdict,  in  the 
circuit  court  of  Viiginia,  on  a  trial  of  an  indict- 
ment for  piracy ;  and  on  a  motion  to  arrest  ihe 
jud^ent,  the  question  whether  the  acts  char;sed 
agamst  the  defendant,  and  found  by  the  juy, 
was  a  piracy  by  the  law  of  nations,  so  as  to  he 
punishable  under  the  act  of  congress  of  3d 
March,  1819,  was  presented;  and  the  judges  of 
the  circuit  court  were  divided  in  opinioo ;  acd 
thereupon,  the  question  was  certified  to  the 
supreme  court.  United  States  y.  SmUk^  5  Wfaett. 
153;  4  Cond.  Rep.  619. 

39.  The  prisoners  were  found  guilty,  in  the 
circuit  court  of  Massachusetts,  for  murder  oa 
the  high  seas,  out  of  the  jurisdiction  of  a  par- 
ticular state.  The  counsel  of  the  prisoDeis 
moved  the  court  for  a  new  trial  for  the  misdi- 
rection of  the  court  on  points  of  law  which  arow 
during  the  trial.  The  judges  of  the  court  beiss 
opposed  in  opinion  upon  questions  pceseotea 
with  the  motion,  the  mdictment,  and  a  state- 
ment of  the  evidence,  were  certified  to  the 
supreme  court.  United  States  v.  Holmes  etd^i 
Wheat.  412;  6  Cond.  Rep.  708. 

40.  The  defendant  was  indicted  in  the  circuit 
court  of   South   Carolina,  charging  him  with 
wickedly  and  maliciously  cono^ing  a  nmrdei 
committed  on  the  high  seas,  of  which  he  hul 
knowledge.    The  judge  chai^d  the  jury,  that 
the  concealment,  under  the  circumstances,  vas 
sufficient  to  convict  the  defendant,  and  the  j&iy 
found  him  guilty.    On  a  motion  to  arrest  the 
judgment^  and  for  a  new  trial,  the  judges  were 
opposed  m  opinion  on  the  motion,  which  vai 
certified  to  the  supreme .  court.    The  finpteme 
court  said,  a  motion  for  a  new  trial  is  not  a  put 
of  the  proceedings  of  the  case.    The  qnestMfi 
must  be  one  which  arises  in  a  cause  depeiidu[ig 
before  the  court,  relative  to  a  proceeding  be- 
longing to  the  cause.    A  motion  for  a  new  trail 
has  never  before  been  brought  to  this  court  oo  a 
division  of  opinion  in  the  circuit  court.     U«kii 
States  V.  Daniel  6  Wheat.  542;  5  Cond.  Rep.  ITO. 

41.  On  a  writ  of  a  trial  of  right  in  the  ciiccit 
court  of  Kentucky,  the  judges  of  the  court  dii- 
fered  in  opinion  on  questions  as  to  the  constita- 
tionality  et  certain  laws  of  Kentucky,  giving  so 
occupying  claimants  of  land  the  value  of  tbeir 
improvements.  The  questions  were  c:eitified  tt 
the  supreme  court.  Grun  y.  BidUe^  8  WhetL 
1;  5  Cond.  Rep.  369. 
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42.  The  question  certified  from  the  circoit 
coart  of  Maryland,  in  this  case,  was  on  a  motion 
to  instruct  the  jury,  that,  on  the  whole  evidence, 
the  plaintiffs  cannot  sustain  their  demand.  Alt 
the  eyidence  given  on  the  trial  of  the  cause  was 
before  the  supreme  court.  The  supreme  court 
certified  their  opinion  to  the  circuit  court.  JVil- 
Unksv.HolUngsuDortky  6  Wheat.  240;  5  Cond. 
Rep.  79. 

43.  A  special  verdict  was  found  by  the  jury, 
and  the  court  divided  in  opinion  upon  a  question 
of  law  which  arose  upon  it ;  which  division  was 
oerti6ed  to  the  supreme  court.  The  court  de- 
cided that  judcnnent  on  the  special  verdict  should 
be  given  for  the  plaintiff;  and  directed  a  certifi- 
cate for  the  plaintiffs.  Soci^  for  tke  Propaga- 
tion of  tke  Gospelj  Ifc.  y.  The  Town  of  New 
ICdven,  8  Wheat.  464;  5  Cond.  Rep.  489. 

44.  This  cause  came  up  from  the  circuit  court 
for  the  southern  district  of  New  York,  upon  a 
certificate  of  division  of  opinion  of  the  judges  of 
that  court.    The  prisoner,  Perez,  was  put  on  his 
trial  for  a  capital  offence;  and  the  jury  being 
unable  to  agree,  was  discharged  without  giving 
a  verdict,  without  the  consent  of  the  counsel  of 
the  United  States  or  of  his  counsel .    The  counsel 
c/aimed  the  right  of  the  defendant  to  his  dis- 
charge, and  the  court  divided  in  opinion  on  the 
motion  to  discharge  him;  which  division  was 
certified  to  the  supreme  court.    The  court  di- 
rected it  to  be  certified,  that  the  discharge  by  the 
jury  not  agreeing,  constitutes  no  bar  to  further 
proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  being  again  put  on  his  trial.  United 
States  y.  Perez^  9  Wheat.  579 ;  5  Cond.  Rep.  689. 

45.  It  was  certified  to  the  circuit  court  m  this 
case,  that  an  insolvent  debtor,  who  has  received 
his  diflcharige  under  a  state  insolvent  law,  is  not 
entitled  to  be  dischafged  from  execution  at  the 
suit  of  the  United  States.  United  States  v.  YFtl- 
soa,  8  Wheat.  253;  5  Cond.  Rep.  432. 

46.  This  was  a  case  certified  from  the  circuit 
court  of  New  Jersey.    The  auestion  on  which 
the  court  was  divided  was,  whether  on  the  spe- 
cial pleadings  and  demurrer,  an  alteration  in  the 
bond  of  a  collector  of  taxes,  made  without  the 
knowledge  of  his  surety,  by  which  the  collector 
was  appointed  for  nine  instead  of  eiffht  town- 
ships, oischar^erf  the  surety  from  liability  for 
taxes  collected  after  the  alteration  w*as  made. 
Miller  y.  Stewart^  9  Wheat.  680;  5  Cond.  Rep. 
727. 

47.  This  cause  was  certified  from  the  circuit 

court  of  the  district  of  Kentucky,  upon  a  division 

of  opinion  between  the  judges  of  that  court,  on 

several  questions  which  occurred,  on  a  motion 

made  by  the  plaintiff,  to  quash  the  marshal's 

return  on  an  execution  issued  on  a  judgment 

obtained  in  that  court  on  a  replevin  bond ;  and 

a/so  to  qoash  the  replevin  bond  taken  on  the 

execution,  for  the  causes  assigned  in  the  motion. 

The  court  divided  in  opinion  on  the  points  stated 

in  the   motion,  and  tne  same  were  certified  to 

the  supreme  court.    Wayman  et  al.  v.  Southard, 

10  Wheat.  1 ;  6  Cond.  Rep.  1. 

48.  The  iadges  of  the  circuit  court  of  Virginia 
were  divided  in  opinion  on  a  motion,  by  the 
sacmsel  of  the  defendant,  for  a  new  trial,  on  an 
49  • 


indictment  against  the  defendant  for  destroying, 
a  vessel,  with  intent  to  injure  the  underwriters. 
Certain  instructions  were  given  by  the  circuit 
court,  upon  which  the  jury  found  tne  defendant 
guilty.  The  judges  of  the  court  were  divided  in 
opinion  on  the  motion,  and  the  same  was  certi- 
fied to  the  supreme  court.  The  court  ordered  it 
to  be  certified  to  the  circuit  court,  that  the  points 
were  correctly  decided  by  the  circuit  court.  The 
United  States  y.Anudy,  11  Wheat.  392;  6  Cond. 
Rep.  362. 

49.  The  defendants,  Kelly  and  others,  were 
indicted  in  the  circuit  court  of  Pennsylvania,  for 
feloniously  endeavouring  to  make  a  revolt  on  the 
high  seas,  on  board  of  a  merchant  vessel  of  the 
United  States.  They  were  found  guilty;  and 
their  counsel  moved  to  arrest  the  judgment,  on 
the  ground  "  that  the  act  of  congress  does  not 
define  the  offence  of  making  a  revolt^  and  that 
it  was  not  competent  to  the  court  to  give  a  judi- 
cial definition  of  a  crime  heretofore  unknown.'' 
The  oninion^  of  the  judg^es  of  the  circuit  court 
were  divided  on  this  motion,  and  the  same  was 
certified  to  the  supreme  court.  United  States  v. 
Kelly  et  d.,  11  Wheat.  417;  6  Cond.  Rep.  370. 

50.  The  jury  having  found  a  verdict  of  guilty 
against  the  defendant,  for  offering  violence  to 
the  person  of  the  charge  d'affaires  of  Spain,  his 
counsel  moved  to  arrest  the  judgment^  on  the 
ground  "  that  the  circuit  court  has  not  jurisdic- 
tion of  the  matter,  inasmuch  as  it  is  a  case  af- 
fecting an  ambassador  or  other  public  minister." 
The  opinions  of  the  judges  being  opposed  on 
this  point,  the  disagreement  was  certified  to  the 
supreme  court.  The  court  ordered  it  certjfied 
to  the  circuit  court,  that  it  had  jurisdiction  of  the 
case.  United  States  v.  Ortega,  1 1  Wheat.  467 ;  6 
Cond.  Rep.  394. 

51.  An  action  of  general  indebitatus  assumpsit 
was  brought  in  the  circuit  court  of  Ohio,  for 
work,  labour  and  services  in  exploring  and  sur- 
veying landS)  showin^r  and  selling  them,  investi- 
gating titles,  and  paying  taxes,  &c.  The  plain- 
tiff also  filed  an  additional  bill  of  particulars, 
stating  other  services.  The  jury  found  a  verdict 
for  the  plaintiff,  "  if^  on  points  reserved^  the  court 
should  be  of  opinion  that  the  law  is  for  the 
plaintiflj  if  not,  for  the  defendant."  The  opi- 
nions of^  the  judges  being  opposed,  the  cause 
was  removed  to  the  supreme  court,  upon  a  cer- 
tificate of  disagreement  upon  points  stated,  and 
the  special  verdict.  The  points  were,  that  the 
whole  evidence,  and  certain  letters,  show  a  sub- 
sisting and  open  agreement  at  the  time  of  action 
brou^t;  that  the  whole  evidence  constitutes  a 
special  agreement,  &o. ;  that  the  plaintiff  cannot 
recover  on  two  items  of  the  account,  &c.  The 
supreme  court  held  the  points  imperfectly  stated, 
and  refused  to  give  a  certificate  of  their  opinion. 
Perkins  v.  HarPs  ExW,  1 1  Wheat.  237 ;  6  Cond. 
Rep.  287. 

52.  The  certificate  stated  that  the  plaintiff,  to 
maintain  his  action,  offered  in  evidence  a  patent, 
purporting  to  be  a  grant,  in  due  form  of  law,  to 
one  Basil  Jones,  for  seven  thousand  three  hun- 
dred acres  of  land,  including  the  premises  in 
question ;  and  also  the  warrant  of  survey  on 
which  the  tract  of  land  was  surveyed  and  laid 
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off,  and  the  minutes  of  the  court  which  granted 
the  warrant.  The  defendant  objected  to  the 
grant  going  to  the  jury,  affirming  lae  same  to  be 
void  in  law,  inasraucn  as  no  grant  could  issue, 
under  the  laws  of  the  state,  for  so  great  a  num- 
ber of  acres  as  are  comprised  in  the  grant.  On 
this  question  the  court  was  divided,  and  the  di« 
vision  was  certified  to  the  supreme  court.  The 
court  directed  it  to  be  certified  to  the  circuit 
court,  that  the  laws  of  Georgia^  at  the  time  the 
grant  ^^*as  issued,  did  not  prohibit  the  issuing  a 
patent  to  any  person  for  more  than  one  thousand 
acres  of  land,  &c.  Patterson  v.  Winrij  11  Wheat. 
380;  6  Cond.  Rep.  355. 

53.  This  case  came  up  on  a  certificate  of  divi- 
sion of  opinion  of  the  judges  of  the  circuit  court 
for  Kentucky^  toc^uash  the  return  of  the  marshal 
upon  a  venditioni  exponas  issued  in  the  case. 
Tne  court  ordered  it  to  be  certified,  that  the  re- 
turn of  the  marshal  was  insufficient,  and  shouKl 
be  quashed.  Bank  qf  the  United  otates  v.  Hal- 
stealj  10  Wheat.  51 ;  6  Cond.  Rep.  221. 

54.  An  action  was  instituted  in  the  circuit 
court  of  Georgia,  by  the  postmaster-general, 
against  the  defenuant,  a  postmaster  at  Savannah, 
on  a  bond  executed  by  nim  to  .the  po,stmaster- 
general,  for  the  recovery  of  a  sum  of  money 
which  came  into  his  hands  as  postmaster.  It 
was  pleaded  that  the  circuit  court  had  not  juris- 
diction, as  ''  it  was  not  a  suit  in  which  the  Uni- 
ted States  was  a  party ;  nor  the  debt  declared  as 
one  contracted,  authorized,  or  arising  under  a 
law  of  the  United  States,  and  on  whicn  jurisdic- 
tion had  been  given  to  toe  court."  On  the  ar- 
gument of  the  case,  the  opinions  of  the  judges 
of  the  court  were  opposed  on  the  question  of 
jurisdiction;  and  it  was  certified  to  the  supreme 
court.  It  was  certified  that  the  circuit  court 
had  jurisdiction  of  the  case.  The  Postmaster- 
General  v.  Earlvf  12  Wheat.  136;  6  Cond.  Rep. 
480. 

55.  In  this  case,  the  judges  of  ^  the  circuit 
court  of  West  Tennessee,  after  a  judgment  ren- 
dered in  the  court,  divided  in  opinion  as  to  the 
amount  of  the  surety  bond  to  be  given  by  the 
party  who  applied  for  a  writ  of  error;  wnere* 
upon  the  division  was  certified  to  the  supreme 
court.  The  court  were  of  opinion,  that  it  had 
no  jurisdiction  of  the  question  on  woich  the  opi- 
nions of  the  judges  of  the  circuit  court  were 
opposed ;  the  division  of  opinion  having  arisen 
after  a  decision  of  the  cause  in  the  court  below. 
It  was  certified,  accordingly,  to  the  circuit  co^rt. 
Devereauz  v.  Marr,  ^2  Wheat.  212;  6  Cond. 
Rep.  522. 

56.  In  this  case,  an  action  of  debt  was  brought 
in  the  circuit  court  of  Rhode  Island,  on  two 
bonds  given,  conditioned  that  N.  H.  should  re- 
main a  true  pMsoner  within  the  limits  of  the 
prison.  The  defendant  pleaded  a  discharge 
irom  imprisonment  by  an  act  of  the  legislature 
of  Rhode  Island.  The  judges  of  the  circuit 
court  were  opposed  in  opinion  as  to  the  validity 
of  the  discharge;  and  the  same  was  certified  to 
the  supreme  court.  Mason  v.  Hade^  12  Wheat. 
370;  6  Cond.  Rep.  535. 

57.  The  question  before  the  court,  on  a  certi- 
ficate of  division  of  opinion  of  tbe  circuit  court 


of  Massachusetts,  was,  whether  two  or  moni 
persons,  jointly  charged  in  the  same  indictinefit 
with  a  capital  offence,  have  a  right  to  sever  in 
their  trials,  the  counsel  of  the  United  States  ob- 
jecting thereto ;  or  whether  it  is  a  matter  to  be 
allowea  in  the  discretion  of  the  court.  The  court 
ordered  it  to  be  certified  to  the  circuit  coort, 
that  it  was  a  niatter  within  the  discretion  of  tbs 
court.  United  States  v.  Marchant  and  Cols^f^  12 
Wheat.  480 ;  6  Cond.  Rep.  588. 

58.  A  case  was  stated  for  the  opinion  of  tbs 
court,  in  the  circuit  court  of  the  aoothera  di** 
trict  of  New  York,  in  an  action  against  the  eo- 
dorsers  of  a  bill  of  exchange,  which  had  been 
paid  for  their  honour ;  and  a  verdict  was  fonad 
for  the  plaintiff,  subject  to  the  opinion  of  lbs 
court,  on  tbe  case  so  stated.  The  judges  of  iha 
court  were  divided  in  opinion  on  the  foibwii^ 
points:  1.  Whether  the  letters  offered  in  en- 
deuce  by  the  defendants,  and  objected  to,  oasht 
to  have  been  admitted.  2.  Whether  the  pliio- 
tiff  had  a  right,  under  the  circurostaDoes,  to 
accept  and  pay  the  bill  upon  which  eoit  vai 
brriught  for  the  honour  of  the  defendaoti;  aod 
is  entitled  to  recover  the  amount  with  interest, 
oharses.  &c.  These  points  were  directed  to  be 
certifiecl  to  the  supreme  court;  and  thevbole 
of  the  case  stated  came  up  with  the  certificaia 
of  division.  The  court  directed  it  to  be  certified 
to  the  circuit  court,  that  the  plaintiff  bad  a  rigbt, 
under  the  circumstances,  to  accept  and  pay  tiis 
bill  in  Question,  under  the  protest,  for  the  honotf 
of  the  defendants;  and  is  entitled  to  reooferihe 
amount  with  damages  and  intereat.  Kong  t. 
Bajfard  et  ai.,  1  Peters,  250. 

59.  An  action  was  instituted  ia  the  dicait 
court  of  the  United  States  for  the  southern  dii- 
trict  of  New  York,  against  the  drawer,  ncA 
nine  several  bills  of  exchange ;  and  a  verdict 
was  taken  for  the  plaintifi's,  sabject  to  the  opi- 
nion of  the  court,  on  a  case  a^ereed.  The  }Dd|tt 
of  the  circuit  court  being  divided  ia  opiova 
upon  certain  points,  the  same  were  certioed  ts 
the  supreme  court.  The  case  stated  fonned  a 
pBLTt  01  the  record  sent  up  to  the  sapfenie  oooit 
The  supreme  court  directed  the  opinion  of  ibe 
court  to  be  certified  on  each  of  tne  noiots,  on 
which  the  judges  of  the  circuit  oo&it  bad  heea 
divided  in  opuiion,  and  which  ^ere  argued  be> 
fore  it.  Schtmnulpennich  et  ai,  Y,Ba^ddd^ 
1  Peters.  264. 

60.  This  case  came  before  the  coatt  oa  a 
certificme  of  a  division  of  opinioo  between  tbe 
judges  of  the  circuit  court  of  the  soathem  do- 
trict  of  New  York;  the  court  having  divided  is 
opinion  on  a  motion  for  execution,  alter  a  veidiet 
against  the  sureties  of  a  postmaster,  for  the 
I)laintiff.  The  circuit  court  directed  me  oaes- 
tions  which  arose  on  the  motion,  and  on  «m 
they  hful  differed,  to  be  certifieci  to  the  cuprena 
court.  Dox  et  d.  r.  The  PastmaaUr'Gtntrd^  1 
Peters,  318. 

61.  The  facts  of  the  case  were  agreed  by  tbe 
counsel  for  the  plaintiff  and  defendant ;  and  tbe 
agreed  case  was  stated  in  the  record.  TVs 
jud^B  of  the  circuit  court  of  Rhode  Island  havas 
divided  in  opinion  upon  the  case,  the  same  vtf 
certified  to  tne  supreme  court  for  deciaioc  The 
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court  directed  it  to  be  certified,  that  the  plaintiff 
W88  entitled  to  recover  upon  the  facts  agreed  in 
the  case,  and  that  judgment  oaght  to  be  given 
for  the  plaintiff.  Gardner  y.Cdlita^  2  Peters,  58. 
62.  An  action  Was  insfifttted  in  the  circuit 
court  of  Kentucky  on  a  promissory  note^  by  the 
Bank  of  the  United  States;  and  the  detendants 
filed  a  plea,  setting  forth  circumstances  which 
brought  up  the  question  of  usury,  in  the  dis- 
oooniing  of  the  note.    The  plaintiffs  demurred ; 
and  the  judges  of  the  circuit  court  differed  in 
opinion  on  the  questions  taised  by  the  plead- 
ings :  1.  Whether  the  facts  set  forth  in  the  plea, 
made  out  a  case  of  usury.    2.  Whether,  if  there 
vras  usury  in  the  case,  the  note  is  invalid,  so 
that  no  recovery  can  be  had  thereon.    3.  Whe- 
ther, if  not  wholly  void,  a  part  of  the  note  can 
be  recovered .   Bank  of  the  United  States  v.  Owens 
md  others^  2  Peler^  527. 

63.  Aation  on  a  bill  of  exchange.  A  judgment 
Was  confessed  on  a  case  stated,  subject  to  the 
opinion  of  the  court,  whether  the  court  had  juris- 
diction of  the  suit.  The  judges  differed  in  opmion, 
ami  the  question  on  which  they  divided,  was 
certified  to  the  supreme  court.  Suckner  v.  jPtn- 
Uy  and  Van  Lear^  2  Peters.  586. 

64.  A  writ  of  right  was  Drought  in  the  circuit 
court  of  the  southern  district  of  New  York,  and 
the  judges  of  the  court  were  opposed  in  opinion 
<m  questions  presented  )n  the  trial  of  the  cause, 
on  tne  pleadings,  and  on  the  hierits.  The  record 
contained  all  the  pleadings,  and  the  evidence 
ffiven  on  the  trial ;  and  the  questions  on  which 
Sie  judges  were  opposed,  were  certified  to  the 
itipreme  court.  iTig/ts  r.  The  Trustees  of  the 
Bailors^  Snag  Harbour^  8  Peters,  99. 

65.  The  questions  on  which  the  judges  of  the 
etrcait  court  of  North  Carolina  were  opposed  in 
•pinion,  arose  in  an  action  instituted  acainst  the 
defendant,  to  recover  daitiages  for  ne^ecting  to 
inafitute  a  suit  against  the  endorser  of  a  promis- 
flory  note,  until  after  the  remedy  was  barred  by 
the  statute  of  limitations.  The  question  certified 
to  the  sapreme  court  arose  on  the  finding  of  the 
jury  for  the  plaintiff,  subject  to  the  opinion  6f  the 
court,  whether  the  statute  of  Ihnitations  was  not 
a  bar  to  the  plaintiff's  action  against  the  defend- 
ant. Wilcox  et  al.  r.  The  Ex'rs  of  Plumnur,  4 
PeterBf  172. 

66.  On  inspectins  the  record,  it  was  perceived 
that  the  jnclges  of  the  circuh  court  of  Rhode 
fa/and,  instead  of  dividing  on  one  or  more  points* 
had  divided  on  the  whole  case,  and  had  directed 
the  whole  case  to  be  certified  to  the  supreme 
oou rt .  Considering  this  as  irregular,  the  supreme 
court  directed  the  cause  to  M  remanded  to  the 
circnit  court,  that  further  proceedings  may  be 
had  therein  according  to  law.  Saanderi  v.  Gould, 
4  Peters.  892. 

67.  Tnis  case  was  certified  from  the  circuit 
coatt  of  Vermont,  the  judges  of  that  court  being 
oppoaed  in  opinion  on  three  questions.  1.  Whe- 
ther the  plairitiffs  have  shown  that  they  have  a 
light  to  hold  lands:  t.  Whether  the  plaintiffs 
are  barred  by  certain  statutes  of  limitations  of 
covenant :  3.  Whether  the  plaintiffs  are  entitled, 
and    for  how  long,  to  recover  mesne  profits. 

questions  aroae  oh  aa  agreed  case,  in 


which  all  the  matters  in  the  cause  were  stated. 
The  supreme  court  directed  it  to  be  certified  to 
the  circuit  court:  1.  That  the  plaintiffs  had  a 
right  to  hold  lands,  and  especially  the  lands  in 
controversy :  2.  That  the  plaintiffs  are  not  barred 
by  the  statutes  of  limitations :  3.  That  no  mesne 
profits  can  be  recovered,  unless  the  parties, 
plaintiffs,  bring  themselves  within  the  provi- 
sions of  the  laws  of  Vermont  of  15th  November, 
1830.  The  Society  for.  the  Propagation  of  the 
Gospel  V.  The  Toton  of  Pawlet,  4  Peters,  480. 

68.  A  bill  was  filed  on  the  equity  side  of  the 
circuit  court  of  Virginia,  and  the  judges  were 
opposed  in  opinion  on  questions  arising  in  the 
case,  as  to  the  appropriation  and  distribution  of 
the  assets  of  the  estate  of  a  testator.  These 
questions  were  certified  to  the  supreme  court. 
Backhouse  v.  Patton,  5  Peters,  160. 

69.  In  an  action  on  a  bond  to  the  [Jnited  State8| 
the  judges  of  the  circuit  court  of  Maryland  were 
divided  in  opinion  as  to  the  right  of  the  plaintiff! 
to  recover  against  the  defendants  as  sureties  for 
a  debt  due  to  the  United  States,  by  the  Bank  of 
Somerset.  United  States  v.  Robertson,  5  Peten^ 
641. 

70.  The  question  on  which  the  judges  of  the 
circuit  court  of  Maryland  were  opposeil  in  opinioa 
was,  whether  there  was  a  variance  between  the 
contract  declared  upon,  and  the  contract  given 
in  evidence;  the  action  being  against  the  de- 
fendants as  surviving  partners:  when,  it  was 
alleged,  that  one  of  the  defendants  had  died  be* 
fore  any  of  the  transactions  happened,  out  of 
which  tne  suit  arose.  Schimmelpennick  v.  Turner^ 
6  Peters,  1. 

71.  An  action  of  debt  was  broueht  on  a  pro* 
missory  note  in  the  circuit  court  for  the  district 
of  West  Tennessee^  and  the  judges  of  the  court 
were  opposed  in  opinion  on  questions  which  arose 
on  the  plaintiff's  demurrers  to  the  defendant's 
pleas;  and  also  whether  the  averment  of  the 
cilizenshi])  of  some  of  the  parties  to  the  suit, 
was^ufiicient.  A  certificate  of  this  division  ot 
opinion  was,  by  the  direction  of  the  circuit  court, 
made  to  the  supreme  court,  according  to  law. 
Kirkman  v.  Hamilton^  6  Peters,  20. 

72.  The  judges  or  the  circuit  court  of  North 
Carolina  were  opposed  in  opinion,  on  a  questioni 
whether  the  priority  to  which  the  United  Statei 
are  entitled  in  case  of  aseneral  assignment  made 
by  a  debtor,  comprehends  a  bond  for  duties  exe* 
cuted  anterior  to  the  assignment^  but  not  pajrable 
until  after  the  same.  The  question  was  certified 
to  the  supreme  court.  United  States  y.  The  Siaii 
Bank  of  North  Carolina,  6  Peters,  29. 

73.  On  the  motion  of  the  defendants,  a  rale 
was  given  in  the  circuit  court  of  Ohio,  on  the 
marshal,  to  show  cause  why  the  taxation  of  coste 
in  the  case  on  execution,  should  not  be  reversed 
and  corrected.  The  judges  of  the  circuit  court 
were  divided  in  opinion,  and  the  division  vraa 
certified  to  the  supreme  court.  Held,  that  the 
case  was  not  within  the  provision  of  the  judicial 
act  of  1802;  and  that  this  question  could  not  be 
certified  to  the  supreme  court.  Bank  of  th§ 
U,  States  V.  Green  and  others,  6  Peters^  26. . 

74.  In  this  case  the  court  decided  that  a  divi* 
sioQ  of  opinioD  between  the  judges  of  the  circuit 
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court  of  New  York,  on  a  motion  for  a  new  trial, 
could  not  be  certified  to  the  supreme  court.  The 
parties  agreed  that  the  case  should  stand  as  if  a 
judgment  had  been  entered  in  the  circuit  court 
of  New  York,  and  a  writ  of  error  prosecuted. 
The  court  went  on  to  decide  the  case.  Grant  et 
d.  V.  Raymond^  6  Peters,  218. 

75.  The  defendant  was  indicted  on  the  twenty- 
fourth  section  of  the  act  of  congress  of  2d  Mai^ch, 
1825,  entitled  "an  act  to  reduce  into  one,  the 
several  acts  establishing  and  regulating  the  post- 
office  department :"  for  advising,  procuring,  and 
assisting  one  J.  S.,  a  mail-carrier,  to  rob  the 
mail  J  and  being  convicted,  he  submitted  a  mo- 
tion m  arrest  of  judgment :  one  reason  in  sup- 
port of  which  motion  was,  that  the  indictment 
did  not  sufficiently  show  an  offence  against  the 
said  act,  because  the  same  did  not  directly 
charge,  or  otherwise  av^r,  that  the  said  J.  S.  did 
actually  rob  the  mail  ^  and  upon  aigument,  the 
judges  were  opposed  m  opinion  on  this  question, 
viz.;  whether  an  indictment  grounded  on  the 
said  statute  for  advising,  &c.,  a  mail-carrier  to 
rob  the  mail,  ought  to  set  forth  and  aver  that  the 
■aid  carrier  did  commit  the  offence  of  robbing 
the  mail ;  and  therefore  the  judges  directed  the 
same  to  be  certified  to  the  supreme  court. 
United  States  v.  MUls,  7  Peters,  138. 

76.  In  this  case  the  defenuant  was  indicted 
and  convicted  of  robbing  the  United  States' 
mail,  and  being  pardoned  by  the  President  of 
the  United  States,  a  question  arose  in  the  circuit 
court  of  the  United  States,  whether  the  defend- 
ant should  plead  the  pardon.  On  this  question 
the  judges  of  the  court  were  opposed  in  opinion, 
and  the  question  was  certified  to  the  supreme 
court  for  its  decision.  United  States  v.  Irilsonj 
7  Peters,  150. 

77.  This  case  was  submitted  to  the  circuit 
court,  on  a  statement  of  facts  agreed  upon  by 
the  counsel  of  the  plaintiff,  and  the  district  at- 
torney of  the  United  States.  The  whole  of  the 
agreed  facts  were  sent  up  with  the  record.  Upon 
the  trial  and  statement  of  facts  in  the  cause^  cer- 
tain questions  had  occurred,  on  which  the  opi- 
nions of  the  judges  were  opposed ;  and  the 
points  of  disagreement  were  certified  to  the  su- 
preme court  for  their  decision.  The  court  de- 
cided on  all  the  questions  certified,  with  one  ex- 
ception.   Harris  v.  Elliott,  10  Peters,  25. 

78.  An  action  of  assumpsit  was  commenced 
by  the  plaintiff  against  the  collector  of  the  port 
of  New  York,  to  recover  a  sum  paid  to  him  for 
duties  on  certain  goods;  the  goods  not  being 
liable,  under  the  law.  to  the  duties  charged  by 
the  collector.  On  tne  trial  of  the  cause,  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York  were  opposed  in  opinion,  as 
to  the  construction  of  the  act  of  congress,  by 
which  the  duties  were  claimed ;  and  being  so 
opposed  in  opinion,  the  question  as  to  the  con- 
struction of  toe  l^w,  was  certified  to  the  supreme 
court  for  decision.  Elliott  v.Swartwout,  10  Pe- 
ters, 137. 

79.  An  action  of  detinue  was  instituted  in  the 
circuit  court  of  West  Tennessee,  to  recover  a 
slave.  During  the  progress  of  the  suit,  the  de- 
fendant died  3  and  nis  personal  representative 


moved  to  dismiss  the  suit,  on  the  ground  that  it 
did  not  survive.  On  this  motion,  the  judges  of 
the  court  were  divided  in  opinion ;  and  the  same 
was  certified,  for  its  decision,  to  the  supreme 
court.    Davis  v.  Braden,  10  Petera,  286. 

80.  A  question,  whetner  a  plaintiff  in  eject- 
ment shaiJ  be  permitted  to  enlarge  the  term  in 
the  demise,  is  one  within  the  direction  of  the 
court,  to  wnich  the  motion  for  the  purpose  is 
submitted ;  and  it  cannot  be  certified  to  toe  su- 
preme court,  if  the  judges  of  the  circuit  court 
are  divided  in  opinion.  JUmntng's  Lissee  v. 
Vaughan  et  oZ.,  10  Peters,  367. 

81.  Certain  points,  on  which  the  judges  of  the 
circuit  court  were  divided  in  opinion,  were  certiF 
fied  to  the  supreme  court,  by  the  circuit  coart 
of  Rhode  Island.  The  whole  of  the  matters  in 
the  case,  were  sent  up  in  the  record.  The  ques- 
tion certified,  was,  whether  a  confirmatory  sot 
of  the  assemoly  of  Rhode  Island^  was  snmcieDt 
to  divest  the  title  of  those  who  claimed  the  had, 
and  gave  a  title  to  the  grantees  on  a  deed  coo- 
firmed  by  the  act.  This  question  was  present- 
ed, in  effect,  in  six  questions^  on  which  the 
judges  of  the  circuit  court  were  opposed  in  opi* 
nion.  The  certificate  of  the  supreme  oout 
stated  that  the  court  was  of  opnioa,  that  the 
grantees  in  the  deed  confirroea  by  the  l^giai»> 
ture  of  Rhode  Island,  took  an  absolute  file  to 
the  premises  in  dispute  in  the  cause:  which 
opinion  answers  the  fi rst^  second,  third,  fourth, 
and  sixth  question  so  certified ;  and  also  the  fifth 
question,  except  that  part  of  the  fifth  qneitiaa 
which  refers  to  a  description  of  the  premisM, 
and  which  is  not  so  stated  as  to  enable  the  n- 
preme  court  to  express  an  opinion.  Lela»iA 
d.  v.  Willdnsonj  10  Peters,  294. 

82.  Questions  respecting  the  practice  of  the 
circuit  court  in  equity  cases,  which  depend  en 
the  sound  discretion  of  the  court,  in  the  ap;di- 
cation  of  the  rules  which  regulate  the  course  of 
equity  proceedings,  to  the  circumstances  of  such 
particular  case :  are  not  Questions  which  can  bs 
certified,  on  a  aivision  of^  opinion  of  the  eircoit 
court.    Packer  v.  Nixon,  10  Peters,  408. 

83.  The  questions  certified  to  the  sopresBe 
court  were,  whether,  on  certain  faicts  wliieh 
were  in  evidence  in  the  cause,  the  deed  was  ad- 
missible in  evidence,  under  the  acta  of  the  kgis- 
latures  of  North  Carolina  and  Tennessee;  and 
whether  certain  evidence,  which  was  given  sd 
the  trial,  did  or  did  not  conduce  to  prove  tint 
the  defendants  purchased  under  a  particular 
person.  On  these  questions,  the  judges  of  tlie 
circuit  court  of  Tennessee  were  oppo^d  in  0|^ 
nion ;  and  the  same  were  certifiecL  and  answer- 
ed by  the  supreme  court.  Denn,  teun  ofStaUf 
V.  Reid  et  al,  10  Peters,  524. 

84.  On  an  indictment  for  passing  a  nlver  coin 
of  Spain,  called  "  a  bead  pistareen,"  the  judges 
of  the  circuit  court  of  New  Jersey  were  opposed 
in  opinion :  1.  Whether  the  head  pistaxeen  was 
a  part  of  the  Spanish  dollar  1  2.  Whether  it  is 
made  current  by  a  law  of  the  United  States! 
These  questions  were  certified  to  the  snpreiae 
court  j  and  the  indictment  and  a  qpecial  vaidict, 
containing  all  the  facts  of  the  ceee,  were  eeat 
up  with  the  record.    The  court  directed  aa  n* 
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6ver,  in  the  negative,  to  be  certified  to  the  cir- 
cuit coort.  United  States  t.  Gardner ^  10  Peters, 
618. 

85.  An  action  of  debt  was  institnted  on  an  act 
o(  the  leffielatare  of  New  York,  to  recover  cer- 
tain penalties,  for  bringing  into  the  state  of  New 
Yoric  certain  paapers.  in  violation  of  the  pro* 
visions  of  the  act.  Tne  declaration  set  oat  the 
law  of  New  York,  and  the  breach  of  its  pro- 
visions^ by  the  defendant.  The  defendant  de- 
murrea  to  the  declaration,  and  the  plaintiff  join- 
ed in  the  demurrer.  The  judees  of  the  circuit 
coort  of  the  southern  district  of  New  York  were 
opposed  in  opinion  on  the  question  whether  the 
act  of  the  legislature  of  New  York,  mentioned 
in  the  declaration,  assumes  to  regulate  com- 
merce between  the  port  of  New  York  and 
foreign  ports.  This  was  certified  to  the  supreme 
court.  City  of  New  York  r.  Miln,  11  Feters, 
102. 

86.  In  an  action  on  a  policy  of  insurance,  on 
the  steamboat  Lioness,  the  defendant  filed  cer- 
tain pleas,  to  which  the  plaintifis  demurred ;  and 
on  the  argument  on  the  demurrer,  the  judges  of 
the  circuit  court  were  opposed  in  opinion ;  and 
the  same  were  certified,  at  the  request  of  the 
defendant.    The  questions  certified  were:  1. 
Whether  the  policy  covered  a  loss  by  fire,  caused 
by  the  barratry  of  the  master?    2.  lioes  the 
poiioy  cover  a  loss  by  fire,  caused  by  the  negli- 
gence, carelessness,  or  unskilfulness  of  the  mas- 
ter and  crew,  or  any  of  them  ?    3.  Is  the  alle- 
gation, that  the  loss  by  fire  was  caused  by  the 
negligence,  careless  neglect,  or  unskilful  con- 
duct of  the  master  and  crew,  a  defence  to  the 
action  ?     4.  Are  the  pleas,  or  either  of  them, 
sufficient?     The  supreme  court  decided  the 
6rgt,  second,  and  third  questions  in  favour  of  the 
plaintiff,  and  certified  the  same  to  the  circuit 
court ;  and  also  that  the  pleas  in  bar,  or  either 
of  them,  were  not  a  defence  to  the  action. 
Waters  ▼.  The  Merchants*  Louisville  Ins,  Co,^  11 
Peters,  213. 

87.  The  defendant  was  indicted  for  forging  a 
bill  of  the  Bank  of  the  United  States;  and  the 
judges  of  the  circuit  court  of  the  United  States 
lor  the  Pennsylvania  district,  being  opposed  in 
opinion,  whether  the  same  was  a  bill  of  the 
fiank  of  the  United  States,  according  to  the 
eighteenth  section  of  the  act^  granting  a  charter 
to  the  bank;  the  same,  with  the  indictment, 
was  certified  to  t^e  supreme  court  for  its  de- 
cision.    United  States  v.  Brewster,  7  Peters,  164. 

88.  The  opinions  of  the  judges  of  the  circuit 
eoart  of  Pennsylvania  were  opposed  in  opinion, 
on  a  question  arising  on  a  demurrer,  oy  the 
United  States,  to  a  plea  of  autre  fois  acquit,  to 
an  indictment  for  passing  a  counterfeit  bank  note 
of  the  Bank  of  the  United  States ;  and  the  same 
was  certified  to  the  supreme  court.  United  States 
T.  Randenbush,  8  Peters,  288. 

89.  The  jud^  of  the  circuit  court  of  Ken- 
tnckv  virere  divided  in  opinion,  whether,  on  the 
whole  circumstances  appearing  in  the  case,  the 
court  can  have  jurisdiction.  The  bill  on  the 
equity  side  of  the  court,  and  the  answer  of  the 
defendants,  upon  which  the  question  of  jurisdio- 
tion  arose,  were  sent  up  with  the  record.    The 


division  of  opinion  between  the  jadges  was  cer- 
tified to  the  supreme  court,  and  by  that  court  it 
was  certified  that  the  circuit  court  had  jurisdic- 
tion of  the  xase.  Boone  et  at.  v.  Chiles  et  a/.,  8 
Peters,  532. 

90.  The  judges  of  the  circuit  court  of  Massa- 
chusetts were  opposed  in  opinion  on  five  points 
which  arose  on  the  trial,  oefore  a  jury,  of  the 
cause;  and  they  were,  with  all  the  eviuence, 
certified  to  the  supreme  court  for  its  decision. 
Carrington  et  ol.  v.  The  Merchants^  Ins.  Co.,  8 
Peters,  495. 

91.  The  judges  of  the  circuit  court  of  Kt^n- 
tocky  were  divided  in  opinion  on  a  motion  for 
instructions  to  the  jury,  made  by  the  defendant's 
counsel,  that,  on  the  evidence,  the  jury  should 
find  that  the  defendant  was  not  guilty  of  the 
offence  for  which  he  was  indicted.  This  was 
certified  to  the  supreme  court,  and  the  court 
directed  a  certificate  that  the  evidence  was  suf- 
ficient to  authorize  a  condemnation  of  the  de- 
fendant, the  case  being  within  the  provisions  of 
the  act  of  confess  on  which  the  defendant  was 
indicted.    Untied  States  v.  Bailny.  9  Peters,  238. 

92.  The  defendant  was  indicted  under  the  act 
of  March  3, 1823,  entitled  '<an  act  for  the  punish- 
ment of  frauds  committed  on  the  government 
of  the  United  States.''  The  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury  that 
the  evidence  did  not  conduce  to  establisn  the 
offence  denounced  in  the  first  section  of  the  act, 
which  motion  the  attorney  of  the  United  States 
opposed,  and  on  this  question  the  opinions  of  the 
juages  were  opposed.  The  whole  case,  and  the 
question  on  which  the  judges  were  divided,  were 
certified  to  the  supreme  court.  The  court  were 
of  opinion,  that  the  whole  case  having  been  cer- 
tifiea  to  the  supreme  court,  and  it  having  been 
repeatedly  decided  by  the  court  that  the  whole 
case  cannot  be  adjourned  on  a  division  of  the 
judges,  the  court  cannot  decide  the  case  in  its 
present  form.  The  cause  was  remanded  to  the 
circuit  court  of  Kentucky  for  further  proceedings, 
this  court  not  having  jurisdiction  over  the  ques- 
tion stated.  United  States  v.  Bailey,  9  Peters,  267. 
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See  Commercial  Domicil. — Anit^  page  363. 


DOWER. 


1.  Where  the  vendee  of  real  estate  had  pur- 
chased it  subject  to  the  dower  of  the  widow,  of 
which  dower  he  might  have  been  informed  if  he 
had  used  proper  diligence,  a  court  of  equity  will 
not  interfere  to  release  the  vendee,  but  will  leave 
him  to  such  legal  remedy  as  he  may  be  entitled 
to,  in  case  his  thie  should,  at  any  future  time, 
be  disturbed.  Greenleafy.  Queen  et  al.j  1  Peters, 
147. 

2.  The  doctrines  of  the  common  law  on  the 
subject  of  dower,  although  since  altered  by  an 
act  of  assembly  of  Maryland,  were  still  the  law 
of  Maryland  when  the  United  States  assumed 
jurisdiction  over  the  District  of  Columbia }  and 
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the  act  of  conorress  of  February  27th,  1801.  which 

Erovides  for  its  government,  declares  that  the 
Lws  of  Maryland,  as  they  then  existed,  should 
continue  and  be  in  force  in  that  pari  of  the  dis- 
trict which  was  ceded  by  that  state.  StilU  r. 
CarroW,  12  Peters,  201. 

3.  According  to  the  principles  of  the  common 
law,  a  widow  was  not  dowable  in  her  husband's 
equity  of  redemption;  and  if  a  man  mortgages 
in  fee  before  marria£^e,  and  dies  without  redeem- 
ing the  mortgage,  the  widow  is  not  entitled  to 
dower  againbt  the  mortgagee.    Ibid, 

4.  Mortgages  were  made  during  the  coverture, 
but  the  mortgage  deeds  were  acknowledged  by 
the  wife  upon  privy  examination,  and  these  ao> 
knowledgments,  under  the  acts  of  the  assem- 
bly of  Maryland,  1715^  ch.  47,  and  1766,  ch.  14, 
bar  the  dower  in  the  lots  thus  conveyed  to  the 
mortgagee.  The  local  estate  passed  to  the 
mortgagee,  and  the  husband  retained  nothing 
but  the  equity  of  redemption  \  and  as  the  wiro 
had  no  right  of  dower  in  this  equitable  interest, 
a  subsequent  deed  conveyed  the  whole  of  this 
interest  in  the  estate,  and  was  a  bar  to  the  claim 
of  dower.  It  was  not  necessary  for  the  wife  to 
join  in  such  a  deed,  as  she  had  no  right  of  dower 
m  the  equity  of  redemption  which  was  conveyed 
by  the  deecf.    Ibid. 

5.  Dower  is  assignable  of  real  estate  mort- 
gaged by  the  husband  after  the  marriage,  with- 
out the  wife's  joining  in  the  deed,  and  subse- 
quently aliened  by  him ;  but  in  the  mean  time 
improvements  made  thereon  by  him,  according 
to  the  value  at  the  time  of  the  alienation,  in- 
cluding the  improvements.  The  mortgage  does 
not  bar  the  dower  in  the  improvements.  Powell 
V.  Monson  attd  Brimfield  MoMiifactunnf^  Co.j  3 
Mason's  C.  C.  R.  459. 

6.  Courts  of  chancery  have  concurrent  juris- 
diction with  courts  of  law,  in  cases  of  dower, 
especially  where  partition,  discovery,  or  account 
is  prayea,  and  in  cases  of  sale,  where  the  par- 
ties are  willing  that  the  sum  in  gross  shoula  be 
given  in  lieu  of  dower.  Herbert  etal.Y.  Wren 
et  d.j  7  Cranch,  370 ;  2  Cond.  Rep.  639. 

7.  If  a  devise  of  land  in  Virginia,  to  the  widow, 
appear,  from  circumstances,  to  be  designed  as 
in  lieu  of  dower,  she  must  make  her  election, 
and  cannot  take  both.    Ibid. 

8.  If  a  wife  join  her  husband  in  a  lease  for 
years  she  is  entitled  to  dower  in  the  rent.    Ibid. 

9.  A  court  of  chancery  cannot  allow  a  part  of 
the  purchase  money  in  lieu  of  dower,  where  the 
estate  is  sold,  unless  by  consent  ot  all  parties 
interested.    Ibid, 

10.  A  deed  of  land  executed  by  husband  and 
wife,  but  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  v.  The  Monson  and 
Brimfield  Manirfacluring  Co.y  3  Mason's  C.  C.  R. 
347. 

11.  It  seems  that  an  implied,  and  even  an  ex- 
press assent  of  the  husband  to  the  release,  with* 
out  joining  in  the  deed,  is  not  sufficient  to  give 
validity  to  the  release,  the  release  having  Men 
executed  by  the  wife  alone.    Ibid, 

12.  Where  improvements  have  beea  made  on 


an  estate  by  the  purchaser,  dower  is  to  be  of  tks 
estate  according  to  the  value  which  it  wcaU 
have  had  at  the  time  of  the  assignment  if  ds 
such  improvements  had  been  made.    Ibid. 

13.  But  though  the  increaeed  value  arising 
from  the  improvements  actually  made  apoo  the 
premises  by  the  alienee  are  to  be  inelDcted,  yet 
the  dowress  will  be  entitled  to  the  full  benefit 
of  any  increase  of  value  arising  from  other 
causes :  such  as  die  growth  of  the  country.  Bid, 

14.  The  wkkKv  is  entiUed  to  dower  of  teal 
estate  mongaged  by  the  hveband  alone  after 
marriage,  and  subsequently  aliened  by  him; 
and  upon  which  he  had,  after  the  mafriige, 
made  improvemeate  eflftimated  aoconiing  Is  the 
value  at  the  time  of  the  eiienelieD,  jnchndii^  ths 
improven^eiils.    Ibid. 

15.  The  main  mill  wheel  end  gearing:  of  a  iiie> 
tory,  attaehed  to  the  &Otory,  mira  necessary  for 
its  operations,  are  fixtures  and  real  estate,  lo 
which  the  xigai  of  dower  Attaches.    Ibid. 

16.  Where  a  deed  was  executed  in  Massa- 
chusetts, by  a  husband,  of  kuKls  owned  by  bin 
in  that  slate,  in  Mareb,  1808,  and  afterwaras,  ia 
November,  1808,  his  wife  signed  and  sealed  iIm 
same  deed,  with  the  following  words  writteo  over 
her  signature,  '^  I  agree  in  the  above  conveyaaee^ 
in  witness  whereof,"  &c.,  giving  the  date^  &&: 
it  was  held  that,  by  the  local  law,  such  a  cod- 
veyance  did  act  cerate  as  a  release  of  her  dovec 
in  the  estate  so  oonv^ed.  HoU  v.  Sor^  4 
Mason's  C.  C.  R.  273. 

17.  A  bill  in  equity  lien  for  dower.  A  deed 
of  knd  executed  by  hnsband  and  wife,  but  eoa> 
taining  no  words  of  grant  by  the  wife,  dees  not 
convey  her  estate  in  the  land,  nor  her  dewcr. 
PotoeU  v.  Afenjon  emd  Brimfield  MttnufeOmiag 
Co.,  3  Mason's  G.  €.  R.  347. 

18.  Dower  is  to  be  aooording  to  an  iocnassof 
value  not  aHsina  from  the  improvemeois  of  ihs 
purohaser,  but  from  the  general  growth  «f  the 
country,  or  other  i^eueral  eauaes.    Ibid. 

19.  Dower  is  not  allowable  in  an  estate^  sf 
which  the  husband  is  trustee  only.    Rid. 

20.  In  a  bill  for  dower  ftg^inst  the  pnichaser 
from  the  husband,  the  dower  k  lo  be  laid  eS  by 
metes  and  boooas,  in  some  part  of  the  Ism 
which  has  not  been  improved  by  the  purcbasei^ 
if  this  can  conveniently  be  done;  and  if  tbis 
cannot  be  done,  then  it  is  to  be  a«sigDed  oat  of 
the  whole,  aooordmg  to  the  value  thereof,  at  the 
time  it  was  alienatM  to  the  husband.  LeggM 
V.  Steele,  4  Wa^h.  C.  C.  R.  306. 

91.  Query,  If  the  widow  m  entitled  ts  lests 
and  profits,  damages  and  oosta;  and  from  whiA 
time,  if  at  all  ?    JW. 

2iB.  Under  the  act  of  assembly  of  Yiigioio,  (I 
Rev.  Co.,  oh.  107,  sec.  10,)  which  deckj«%  thai 
if  a  wife  willingly  leave  her  husband,  and  ^ 
awajr  and  continue  with  the  adulterer,  she  shai 
forfeit  her  dower,  &c. ;  that  port  of  the  provMin 
which  relatea  to  her  wilHi^ly  leaving  her  Iibs^ 
band,  is  satisfied  by  any  separatkni  which  is 
voluntary  on  her  part:  and  any  separatioB  is 
voluntary  which  is  not  brought  about  by  hef 
hoaband's  act,  or  by  some  eoostmint  on  her  per> 
soa^    Therefore^  where  the  husband  wished  hk 
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wife  to  aoconipany  him,  and  f^he  refused,  al- 
though her  parents  obiected  to  her  going,  and 
she  excused  herself  on  toat  ground ;  and  because 
of  reports  that  he  was  married  to  another  woman, 
the  separation  must  be  considered  voluntary  on 
her  part.  St€§cdl  et  al.y.  SUgidVs  Administrotors 
it  of.,  2  Brockenb.  C.  C.  R.  2^6. 

23.  The  words,  *'aad  go  4iway.  and  continue 
with  the  adulterer,"  are  satisfied  by  an  open 
stale  of  adultery,  whether  the  wooMtn  reside  in 
the  name  house  with  the  adulterer  or  in  another 
house :  whether  in  her  own,  or  a  Iriend's  house, 
or  his;  or  whether  with  or  without  the  ceremony 
of  marris^:  in  either  case,  she  forfeits  her 
dower,    ttnd. 

24.  Dower  is  a  legal  ri^ht ;  and  wheiher  it  be 
claimed  by  suit  at  Jaw  or  m  equity,  the  principle 
is  the  ^me.  On  a  joint  tenancy  at  common 
kw.  dower  does  not  attach.  Mayhurry  v.  Brien, 
era/.,  15  Peters,  21. 

25.  No  title  to  dower  attaches  on  a  joint  seisin 
of  real  estate.  The  mere  possibility  of  the  estate 
being  defeated  by  survivorship,  prevents  dower. 
Ibid. 

26.  If  the  husband,  beiog  a  joint  tenant,  con- 
vey his  interest  to  another,  and  thus  at  once  de- 
stroy the  right  of  survivorship,  and  deprive  him- 
self of  the  property,  his  wife  will  not  be  entitled 
to  dower.    Ibid, 

27.  The  time  of  delivery  of  a  deed  may  be 
proved  by  parol.    Ibid. 

28.  By  the  common  law,  dower  does  not 
attach  to  an  equity  of  redemption.  The  fee  is 
vested  in  the  mortguToe,  and  the  wife  is  not 
dowable  of  an  eauitable  seisin.    Ibid. 

29.  When  the  nusband  takes  a  conveyance  in 
fee,  and  at  the  same  time  mortgages  the  land 
back  to  the  grantor,  or  to  a  third  person,  to  se- 
cure the  purchase-money  in  whole  or  in  part, 
dower  cannot  be  claimed  as  a^inst  rights  under 
the  mortgage.  The  husband  is  not  deemed  suf- 
ficiently or  beneficially  seised  by  an  instanta- 
neous passage  of  the  fee  in  and  out  of  him,  to 
entitle  his  wife  to  dower  as  against  the  mort- 
gage.   Ibid. 

30.  It  is  the  well-established  doctrine,  that  of 
a  seisin  for  an  inst^t,  a  wom^  shall  not  be  en- 
dowed,   find. 


DROIT  D'AUBAIN. 

1.  The  treaty  of  amity  and  commerce  of  1778, 

between  the  United  Slates  and  France,  art.  11. 

declares  that  subjects  or  inhabitants  of  the  United 

States,  or  any  one  of  them,  shall  not  be  reputed 

aubains,  in  France,  and^  consequently,  shall  be 

exempted  from  the  droit  d'aubain,  or  any  other 

eimilar  duty,  under  what  name  soever.    They 

may,  by  testament,  donations,  or  otherwise*  dis* 

pose  of^  their  good^  movable  and  immovable,  in 

labour  of  such  persons  as  they  think  proper: 

and  their  heirs,  subjects  of  the  said  United  States, 

'whether  residing  in  France  or  elsewhere,  may 

aucceed  them,  ab  intestate^  without  being  pbliged 


to  obtain  letters  of  naturalization,  and  without 
having  the  effects  of  this  concession  contested, 
impeded,  or  interrupted,  under  pretext  of  any 
prerogatives  of  provinces,  cities,  or  private  per- 
sons. And  the  said  heirs,  whether  by  particular 
line,  or  ab  intestate,  shall  be  exempted  from  all 
duty  called  droit  de  detraction,  or  other  duty  of 
the  same  kind;  saving,  nevertheless,  the  local 
rights  or  duties :  as  long  as  similar  ones  are  not 
established  in  the  United  States,  or  any  of  them. 
The  subjects  of  France  shall  enjoy,  ui  all  the 
domains  of  the  United  States*  reciprocal  privi- 
leges. This  right  gave  the  subjects  of  Fiance  a 
right  to  purchase  lands  in  the  United  Slates. 
dirac  y.CkiraCj  2  Wheat.  259;  4  Cond.  Rop.  111. 


DURESS. 


1.  Duress,  arising  from  the  threats  of  destroo* 
tion  of  lessel  and  cargo,  cannot  be  admitted  to 
avoid  a  contract  of  ransom,  where  the  captain 
was  justified  by  probable  cause.  Maisantittire 
V.  Eeatingf  2  Gallts.  C.C.  R.  337. 

2.  Where  a  party  has  been  discharged  by  the 
insolvent  law  of  Pennsylvania,  and  a  suit  is  after- 
wards brought  against  him  in  the  state  of  Dela- 
ware, for  a  debt  due  before  his  discharge,  the 
arrest  in  Delaware  was  lawful ;  a-nd  the  plea  of 
duress  against  an  instrument  given  by  the  de- 
fendant, who  was  in  confinement,  will  not  be 
received;  although  it  would  have  been  other* 
wi.se,  if  the  arrest  had  taken  place  in  Pennsyl- 
vania. Laif^9  V.  Pechoiierj  2  Wash.  C.  C.  R. 
180. 

3.  A  party  who  offers  an  excuse  for  violating 
a  penal  statute,  must  make  out  the  vis  major^ 
under  which  he  shelters  himself,  so  as  to  leave 
no  reasonable  doubt  of  his  innocence.  Circum- 
stances will  sometimes  outweigh  positive  testi- 
mony. Brig  Struegle  v.  Theunttid  StaUs^  9 
Cranch,  71 ;  3  Cond.  Rep.  276. 

4.  The  necessity  which  excuses  for  a  breach 
of  a  statute,  must  be  instant  and  imminent ;  it 
must  be  such  as  leaves  a  party  without  hope^  by 
ordinary  means,  to  comply  with  the  requisitions 
of  the  law :  it  must  be  such,  at  least,  as  cannot 
allow  a  different  course,  without  the  greatest 
jeopardy  to  life  and  property.  In  a  word,  there 
must  be,  if  not  a  physical,  at  least  a  moral  ne- 
cessity. Under  such  circumstances,  the  party 
acts  at  bis  peril ;  and  if  there  be  any  neg%ence 
or  want  ot  cantion,  any  difficulty  or  danger 
which  ordinary  intrepiaity  might  resist  and 
overcome,  or  any  innocent  cause  which  ordinary 
skill  might  adopt  and  pursue,  the  party  cannot 
be  held  guiltless,  who^  under  such  circumstanoeS| 
shelters  himself  behind  the  plea  of  necessity. 
The  4rgOy  Hems,  CknmaiUf  1  Gallis.  C.  C.  R. 
150. 

5.  Where  the  law  imposes  a  prohibition,  it  is 
not  left  to  the  discretion  of  the  citizen  to  comply 
or  not^  he  is  bound  to  do  everything  in  his  power 
to  avoid  an  infringement  of  the  prohibitions  of 
the  law.    Ibid. 
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2.  Gollection  of  dutiea 598 

1.  Duties  on  Imported  Merchcaidi$e^  and  Tonne^. 

1.  In  point  of  fact,  no  duties,  as  such,  can  le- 
gally accrue  upon  the  importation  of  prohibited 
goods.  They  are  not  entitled  to  entry  at  the 
custom-houpe,  or  to  be  bonded.  M^Lane  v.  The 
United  States,  6  Peters.  404. 

2.  The  ieg'islature  did  not,  in  the  enactments 
in  reference  to  drawback,  intend  to  supersede 
the  common  principle  of  the  criminal  as  well  as 
the  civil  jurisprudence  of  the  country,  that  igno- 
rance of  the  law  will  not  excuse  its  violation. 
Barlow  v.  The  UniUd  States^  7  Peters,  404. 

3.  Sugars  were  seized  on  an  allegation  that 
they  were  of  a  different  quality  from  that  stated 
in  the  entry.  By  the  court :— The  statute  under 
which  these  sugars  were  seized  and  condemned 
is  a  highly  penal  law,  and  should,  in  conformity 
with  the  rule  on  the  subject,  be  construed  strict- 
ly. If,  either  through  acciclent  or  mistake,  the 
sugars  were  entered  by  a  different  denomination 
from  what  their  quality  required,  a  forfeiture  is 
not  incurred.  Untied  States  v.  Eighty-four  Boxes 
of  Suearj  7  Peters,  453. 

4.  Sugars  have  been  made  subject  to  duties 
upon  their  importation,  from  the  nrst  establish- 
ment of  the  government  down  to  the  present 
time,  in  every  tariff  law ;  so  that,  if  an  entry 
under  the  eighty-fourth  section  were  required 
only  upon  the  exportation  of  dutiable  articles, 
which  had  been  imported,  all  sugars,  whether 
refined  or  not,  might  have  been  within  the  pro- 
visions of  that  section.    Itnd. 

5.  The  power  of  congress  to  levy  and  collect 
taxes,  duties,  imposts  and  excises,  is  coextensive 
with  the  United  States.  Loughborough  v.  Blake, 
6  Wheat.  317 ;  4  Cond.  Rep.  660. 

6.  The  denomination  of^  merchandise  subject 
to  the  payment  of  duties  is  to  be  understood  in 
a  commercial  sense,  although  it  may  not  be 
scientifically  correct.  All  laws  regulating  the 
payment  of*^  duties  are  for  practical  application 
to  commercial  operations,  and  are  to  be  under- 
stood in  a  commercial  sense.  And  it  is  to  be 
presumed  that  congress  so  used  and  intended 
them  to  be  understood.  United  States  v.  One 
Hundred  and  Twelve  Casks  of  Sugar,  8  Peters, 
277. 

7.  Under  the  sixty-fifth  section  of  th6  duty 
act  of  1799,  when  a  bond  has  been  given  for 
duties,  and  errors  in  the  calculation  thereof  are 
alleged  on  affidavit,  at  the  first  term  to  which 
suit  has  been  brought  on  the  bond,  a  delay  of 
one  term  is  allowed  for  the  purposes  of  exami- 
nation and  correction.  Where  there  is  a  real 
defence  to  the  claim  on  the  bond,  an  opportu- 
nity to  obtain  evidence  by  a  continuance,  ac- 
cofding  to  the  circumstances  of  the  case,  roost 
be  given.  The  United  States  v.  Phelps,  8  Peters, 
700. 

8.  Under  the  act  of  congress,  passed  pn  the 
14th  of  July,  1832,  entitled  <*an  act  to  alter  and 
amend  the  several  acts  imposing  duties  on  im- 
ports," worsted  shawls  with  cotton  borders,  and 


worsted  suspenders  with  cotton  stnps,  or  enda, 
are  not  subjected  to  a  duty  of  fifty  per  oeniaa 
ad  valorem.  EUiott  v.  Swartwmt,  10  Peters^ 
137. 

9.  Laws  imposing  duties  on  importation  of 
goods,  are  intended  for  practical  ose  and  appii> 
cation,  by  men  engaged  in  commerce;  aod 
hence  it  has  become  a  settled  rale  in  the  inter- 
pretation of  statutes  of  this  description,  to  con- 
strue the  language  adopted  by  the  legislature, 
and  particularlv  in  the  denomination  of  articles 
according  to  tne  commercial  underataoding  of 
the  terms  used.    Ibid. 

10.  Round  copper  bars,  and  copperplate, 
tnritod  up  at  the  edges,  are  not  subject  to  doty 
under  the  acts  of  congress  of  20th  Jaly,  1789, 
and  10th  August,  1790,  and  the  act  o(  2d  May, 
1792,  by  which  "  copper  in  plates,  and  copper  in 
pigs  and  bars,"  are  exempted  from  duty.  Thi 
United  States  v.  Kid  and  Watson,  4  Cranch,  1 ;  2 
Cond.  Rep.  1. 

1 1.  <<  Round  copper  bottoms,  turned  a|)  at  lbs 
edge,"  are  not  liable  to  duties,  although  import- 
ed under  the  denomination  of  *<  laieed  botloms." 
The  United  States  v.  Potts  et  d.,  5  Cranch,  284;  2 
Cond.  Rep.  259. 

12.  The  duty  on  salt,  which  ceased  on  theSlst 
December,  1807,  was  not  chargeable  onacaivo 
which  arrived  within  the  collection  district  be- 
fore that  day,  but  did  not  arrive  at  the  port  or 
entry  until  after  January  1,  1808.  Duties  upon 
goods  imported,  do  not  accrue  until  after  the 
arrival  of  the  vessel  at  the  port  of  entry.  Tu 
UnUed  States  v.  Vowll,  5  Cianch,  368;  2  Cond. 
Rep.  280. 

13.  A  registered  vessel,  sold,  in  part,  vhileit 
sea,  without  a  bill  of  sale  reciting  the  legiftei^ 
as  reouired  by  the  act  of  conzreas,  ia  not  sob- 
jectecl  to  increased  duties  on  her  cargo  in  ibe 
ports  of  the  United  Stales.  FFillings  t  Tii 
United  StaUs,  4  Cranch,  48 ;  2  Cond.  Rep.  20. 

14.  Wine  and  spirits  saved  from  a  wreck,  and 
landed,  are  not  liable  to  forfeiture  because  u^a^ 
companied  with  marks  and  certificates,  ay^ 
quired  by  law;  nor  because  of  their  hafingbw 
removed  without  the  consent  of  the  collector, 
before  the  quantity  and  quality  were  apccriainw, 
and  the  duties  paid.  Peisch  et  d.  v.  Wart d S7 
4  Cranch.  347 ;  2  Cond.  Rep.  137. 

15.  The  law  punishes  the  attempt,  «>d  not 
the  intention,  to  defraud  the  revenae.  Tuvn- 
ted  States  v.  RiddU,  5  Cranch,  311 ;  2  CoodR^P- 
266.  ,  . 

16.  The  penalty  of  the  fiftieth  sectiwiof  W 
collection  law  of  the  second  of  ^^^^\^ 
which  requires  a  permit  for  the  landing  of  gooM 
imported,  applies  to  goods,  the  importation^ 
which  is  prohibited  by  law.  Harford,  ^^8^*5 
V.  The  United  States,  8  Cranch,  109;  3  Coot 
Rep.  55. 

17.  If  the  condition  of  a  bond  be  to  |«y<'f* 
thousand  seven  hundred  dollars,  or  the  dniw 
which  may  be  ascertained  upon  certain  gjw" 
imported ;  it  is  not  in  the  option  of  the  oWi^ 
to  discharge  the  bond  bv  the  payment  of  t» 
one  thousand  seven  hunared  dollars,    i^     . 

18.  If  captured  goods,  claimed  by  a  neoi* 
owner,  be,  by  consent^  aold  by  an  order  ot  w 
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court,  and  afterwards,  by  the  final  iieDlence  of 
the  court,  the  goods  are  ordered  to  be  restored 
to  the  neutral  owner,  the  duties  on  the  goods 
must  be  paid.  United  Slates  v.  Tk$  Brig  Con- 
cord, 9  CraDch.  387  ^  3  Cond.  Rep.  438. 

19.  Under  tne  prize  act  of  June  26,  1812,  and 
the  act  of  2d  August,  1813,  allowing  a  deduction 
of  thirty-three  and  a  third  per  cent,  on  all  goods 
captured  from  the  enemyj  and  made  good  prize 
of  war.  &c.,  and  brought  into  the  United  States,* 
goods  Drought  in  for  luijudication  are  not  includ- 
ed, sold  by  order  of  court,  and  ultimately  restored 
to  a  neutral  claimant  as  his  property ;  but  such 
goods  are  chargeable  with  the  same  rate  of  du- 
ties as  goods  imported  in  foreign  bottoms.  The 
Nereid;  Pinto,  Claimant,  1  Wheat.  171;  3 Cond. 
Rep.  528. 

20.  B}r  the  conquest  and  military  occupation 
of  a  portion  of  the  territory  of  the  United  States 
by  a  public  enemy,  that  portion  is  to  be  deemed 
a  foreign  country,  so  far  as  respects  our  revenue 
laws.  United  States  y.  Rice,  4  Wheat.  246;  4 
Cond.  Rep.  444. 

21.  Goods  imported  into  it  are  not  imported 
into  the  United  States ;  and  are  subject  to  such 
duties,  only,  as  the  conqueror  may  impose.  Ibid. 

22.  The  subsequent  evacuation  of  the  con- 
quered territory  by  the  enemy,  and  resumption 
of  authority  by  the  United  States^  cannot  change 
the  character  of  past  transactions.  The  jus 
poscliminii  does  not  apply  to  the  case;  and 
goods  previously  imported  do  not  become  liable 
to  pay  duties  to  the  United  States,  by  the  re- 
sumption of  their  sovereignty  over  the  conquered 
terntory.     Ibid. 

23.  The  term  ''tea"  is  used  in  the  duty  acts^ 
as  known  in  a  commercial  sense ;  and  the  ''  bo- 
hea  tea"  of  commerce  is  not  usually  a  sample 
substance,  but  is  made  up  in  China,  of  various 
kinds  of  tne  lowest  price  black  teas.  Two  Hun- 
dred Chests  of  Tea,  9  Wheat.  430;  5  Cond.  Rep. 
643. 

24.  By  the  duty  acts,  it  is  liable  to  the  same 
specific  duty,  without  regard  to  the  quality  or 
price.     Ihid. 

25.  The  twenty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  does  not  extend  to  the  ca.<se 
ot  a  vessel  arriving  from  a  foreign  port,  and 
passing  throueh  the  conterminous  waters  of  a 
river,  which  forms  the  boundary  between  the 
United  States  and  the  territory  of  a  foreign  state; 
for  the  purpose  of  proceeding  to  such  territory. 
Tke  Apolion,  9  Wheat.  362;  5  Cond.  Rep.  612. 

26.  The  third  section  of  the  act  of  congress 
of  I  he  9th  of  January,  1808,  which  prohibited 
the  transshipment  of  goods  from  one  vessel  to 
nnuiher,  did  not  include  the  case  of  a  yessel 
lading  in  port  by  means  of  river  craft,  &c.  Tke 
Schooner  Paulina's  Cargo  v.  The  United  States,  7 
C/Jinch,  52;  2  Cond.  Rep.  411. 

27.  The  second  section  of  the  act  of  congress 
of  the  25th  of  April,  1808,  did  not  require  a  per- 
mit to  lade  any  yessel,  nor  authorize  the  for- 
feiture and  condemnation  of  the  vessel  or  cargo, 
for  lading  without  the  inspection  of  a  reyenue 
officer ;  the  only  penalty  lor  such  lading  being 
the  denial  of  a  clearance.    Ibid. 

28.  An  American  registered  vesselj  in  part 


transferred  by  parol,  while  at  sea^  to  an  Ameri- 
can citizen,  ana  resold  to  her  original  owners, 
on  her  return  into  port,  before  her  entry,  does 
not,  by  that  operation,  lose  her  privileges  as  an 
Amencan  bottom,  or  become  subject  to  foreign 
duties.  United  Slates  y.  Willing  et  d.,  4  Cranch, 
48 ;  2  Cond.  Rep.  20. 

29.  An  appraisement  regularly  made  under 
the  act  of  April  18tb,  1818,  ch.  361,  for  the  pr- 
pose  of  ascertaining  the  value  of  goods  subject 
to  an  ad  valorem  duty,  is  conclusive  as  to  the 
value  in  which  the  duty  is  to  be  estimated ;  and 
no  evidence  is  admissible  to  prove  that  the  ac- 
tual cost  or  value  is  different.  Tappan  et  cd.  y. 
The  United  States,  2  Mason's  C.  C.  R.  393. 

30.  That  act  is  strictly  constitutional.  But  it 
has  not  changed  the  misis  of  the  valuation,  on 
which  duties  are  ordinarily  to  be  estimated. 
Ibid. 

31.  The  right  to  duties  accrues  by  the  impor- 
tation with  an  intent  to  unlade ;  and  immediately 
upon  the  importation,  the  duties  become  a  per- 
sonal charge  and  debt  on  the  importer.  United 
States  V.  Lynm,  1  Mason's  C.  C.  R.  482. 

32.  By  the  revenue  act  of  20th  April,  1818, 
ch.  74,  sect.  4,  in  calculating  duties  on  ad  yalo* 
rem  goods,  the  actual  cost  is  to  be  taken,  in- 
cluding all  charges  except  commissions,  outside 
packages,  and  insurance.  United  States  y.  May, 
3  Mason's  C.  C.  R.  98. 

33.  If  the  importer  actually  pays  commissions, 
the  charge  is  excepted.    Ibid. 

34.  Nor  is  it  any  objection  that  an  agent  of 
the  importer  makes  him  debtor  for  the  goods  in 
the  inyoice,  as  bought  of  the  agent;  if  in  fact 
he  has  acted  only  as  agent  for  the  importer  in 
the  purchase.    Aid. 

35.  Where,  by  mistake,  fraud,  or  accident, 
the  tonnaee  and  light  duties  payable  by  law,  are 
not  paid  by  the  owner  of  a  yessel,  an  action  of 
debt  lies  against  him  to  recover  them.  But  not 
against  a  mere  consignee  of  the  vessel,  for  he 
has  no  interest  or  special  property  in  the  vessel. 
United  States  v.  Haihway,  3  Mason's  C.  C.  R. 
324. 

36.  Neither  by  the  British  treaty,  of  3d  July, 
1815,  nor  by  any  act  of  congress,  nor  by  the  pre- 
sident's proclamation  of  the  24tn  August,  1822, 
are  British  ships,  coming  from  British  colonic^ 
entitled  to  enter  American  ports^  on  payment  ot 
the  same  tonnage  and  light  duties  as  American 
vessels,  but  they  are  to  pay  the  full  duties  on 
foreign  vessels.  The  treaty  of  1815,  applies 
only  to  vessels  coming  from  European  ports. 
Ibid. 

37.  Hats  made  of  palmetto  leaf,  are  not  bats 
made  of  straw,  chip,  or  grass,  within  the  act  of 
22d  of  May,  1824,  ch.  136 ;  and  therefore  pay 
only  a  duty  of  fifteen  per  cent,  ad  valorem. 
Untied  States  v.  Goodwin,  4  Mason's  C.  C.  R. 
128. 

38.  A  yessel  enga&ed  in  the  coasting  trade, 
and  having  goods  on  board,  which  liave  not  paid 
duties,  is  not  within  the  purview  of  the  fiftieth 
section  of  the  revenue  law  of  1799,  ch.  128,  as 
to  landing  foreign  goods  without  a  permit.  Jack- 
son  in  Error  r.  The  United  States,  4  Mason's  C 
C.  R.  186. 
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from  Maryland,  unless  previous  to  that  separa- 
tion he  had  entitled  himself  to  a  discharge  by 
periforming  all  the  requisites  of  the  act.  KeiUy 
V.  Lamcar  et  aZ.,  2  Cranch,  344 ;  1  Cond.  Rep. 
419. 

18.  No  appeal  or  writ  of  error  lies,  in  a  crimi- 
nal case^  from  the  judgment  of  the  circuit  court 
of  the  District  of  Columbia,  to  the  supreme  court 
of  the  United  States :  the  appellate  jurisdiction 
given  by  the  act  of  congress,  is  confined  to  civil 
cases.  United  States  v.  Moore^  3  Cranch,  159 ; 
1  Cond.  Rep.  480. 

19.  There  is,  in  the  District  of  Columbia,  no 
division  of  powers  between  the  general  and  the 
state  governments.  Congress  nas  the  entire 
control  over  the  district,  for  every  purpose  of 
government :  and  it  is  reasonable  to  suppose  that, 
in  organizing  a  judicial  department  in  the  dis- 
trict, all  the  judicial  power  necessary  for  the 
purpose  of  government,  would  be  vested  in  the 
courts  of  justice.  Kenddlj  Postmaster-GenercHj 
V.  Tke  United  States^  12  Peters,  527. 

20.  The  circuit  court  of  the  United  States,  for 
the  District  of  Columbia,  has  a  right  to  award  a 
mandamus  to  the  postmaster-general  of  the 
United  States,  requirmg  him  to  pass  to  the  credit 
of  certain  contractors  for  conveying  the  mail  of 
the  United  States,  a  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury  of  the  United 
States,  the  solicitor  acting  under  the  special  pro- 
visions of  an  act  of  congress.    Ibid. 

21.  There  can  be  no  doub|,  that,  in  the  state 
of  Maryland,  a  writ  of  mandamus  might  be 
issued  to  an  executive  officer,  commandin|f  him 
to  perform  a  ministerial  act^  required  of  him  by 
the  laws ;  and  if  it  would  lie  in  that  state,  there 
can  be  no  good  reason  why  it  should  not  lie  in 
the  District  of  Columbia,  in  analogous  cases. 
Ibid, 

22.  The  powers  of  the  supreme  court  of  the 
United  States,  and  of  the  circuit  courts  of  the 
United  States,  to  issue  writs  of  mandamus, 
granted  by  the  fourteenth  section  of  the  judi- 
ciary act  of  1789,  is  only  for  the  purpose  of  bring- 
ing the  case  to  a  final  judgment  or  decree,  so 
that  it  may  be  reviewed.  The  mandamus  does 
not  direct  the  inferior  court  how  to  proceed,  but 
only  that  it  must  proceed,  according  to  its  own 
judgment,  to  a  final  determination ;  otherwise  it 
cannot  be  reviewed  in  the  appellate  court.  It  is 
different  in  the  circuit  court  of  the  District  of 
Columbia,  under  the  adoption  of  the  laws  of 
Maryland,  which  included  the  common  law. 
Ibid. 

23.  The  power  of  the  circuit  court  of  the  Dis- 
trict of  Columbia,  to  exercise  the  jurisdiction  to 
issue  a  writ  of  mandamus  to  a  public  officer,  to 
do  an  act  required  of  him  by  law,  results  from 
the  third  section  of  the  act  of  congress  of  Fe- 
bruary 27,  1804 ;  which  declares  Xaait  the  court 
and  judges  thereof  shall  have  all  the  powers  by 
law  vested  in  the  circuit  courts  of  the  United 
States.  The  circuit  courts  referred  to,  were 
those  established  by  the  act  of  February  13, 
1801.  The  repeal  of  that  law,  fifteen  months 
afterwards,  and  after  that  law  had  gone  into 
operation,  uuder  the  act  of  February  27,  1801, 
could  no^  in  any  manner,  afifect  that  law,  any 


farther  than  was  provided  by  the  repealing  act 
Ibid, 

24.  The  circuit  courts  of  the  United  Sutei^ 
sitting  in  the  states  of  the  Union,  have  no  jaris- 
diction  in  a  case  in  which  a  citizen  of  the  Dis- 
trict of  Columbia  is  plaintiff.  Westcott's  Ltan 
V.  InhabitaniSj  ^c,  Peters'  C.  C.  R.  45. 

25.  The  proceedings  of  the  courts  of  the  itate 
of  Maryland,  and  the  laws  of  that  state,  prior  to 
the  passing  of  laws  by  congress,  providing  for 
the  government  of  the  District  of  Colombia,  were 
in  full  force  in  that  part  of  the  district  ceded  by 
the  state  of  Maryland,  until  congress  had  legis* 
lated  for  the  spovemment  of  the  District  of  Co> 
lumbia;  and  the  decree  of  the  court  of  chancery 
of  Maryland,  affecting  property  in  the  District 
of  Columbia,  in  a  cause  entertained  in  that  court, 
operated  in  the  district  until  congress  took  oooa 
itself  the  government  of  the  district.  Fan  Sta 
V.  The  Bank  of  tke  United  Stata^  13  Petens  17. 

26.  The  state  of  Maryland,  and  the  United 
States,  both  intended  that  the  soits  pending  in 
the  courts  of  Maryland  should  be  proceeded  ia 
until  the  rights  of  the  parties  should  be  definitely 
decided ;  and  that  the  judgments  and  decrees 
then  made,  should  be  as  vand  and  concloNTe  u 
if  the  sovereignty  had  not  been  transferred. 
Ibid, 

27.  Congress,  by  the  thirteenth  section  of  the 
act  of  February  27,  1801,  placed  judgments  and 
decrees  thereafter  to  be  obtained  in  the  state 
courts  of  the  state  of  which  the  District  of  Co- 
lumbia had  formed  a  part,  on  the  same  footing 
with  judgments  and  decrees  rendered  before  tlie 
cession.    Ibid, 

28.  If  a  guardian  appointed  bf  the  court  of 
the  state  of  Maryland,  in  a  cause  instituted  after 
congress  ha^  legislated  for  the  District  of  Co* 
lumoia,  had  been  ordered,  bv  a  decree  of  ibs 
court,  to  make  a  deed  of  lands  within  the  dis- 
trict, and  had  died,  or  had  refused  to  make  the 
conveyance  as  ordered,  the  court  of  the  District 
would,  on  application,  have  been  bound  to  apj 
point  another  person  to  execute  the  deed;  aod 
would  not  have  been  authorized  to  open  again 
and  re-examine  the  questions  which  oad  beeo 
decided  in  the  Maryland  court.    Ibid, 

29.  The  county  of  Alexandria,  in  the  District 
of  Columbia*  cannot  be  regarded  as  standing  io 
the  same  relation  to  the  county  of  Washingtos 
that  the  states  of  the  Union  stand  in  relatiooto 
one  another.  The  Bank  of  Alexandria  v.  I>ffi 
14  Peters,  141. 

30.  The  act  of  congress  of  June,  1822,  aatbw^ 
izes  any  person  to  whom  administration  otf 
been  granted  in  the  states  of  the  United  Sute^ 
to  prosecute  claims  by  suits  in  the  District  d 
Columbia,  in  the  same  manner  as  if  the  saoe 
had  been  granted  to  such  uersons  by  the  prop^ 
authority  in  the  District  of  Columbia.  The  po«^ 
is  limited,  by  its  termsL  to  the  iostitutioo  of 
suits ;  ana  does  not  autnorize  suits  against  u 
executor  or  administrator.  The  effect  of  tfas 
law  was  to  make  all  debts  due  by  persons  in  the 
District  not  local  assets,  for  which  the  admin^ 
trator  was  bound  to  acoount  in  the  courts  of  tbj 
District;  but  general  assets,  which  he  had  W 
authority  to  receive,  and  for  which  he  was  \x^ 
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to  accoant  in  the  courts  of  the  state  from 
which  he  derived  his  letters  of  administration. 
Vau^n  et  d.  v.  Northup  et  d.,  15  Peters,  1. 

31.  The  conrts  of  the  District  of  Columbia 
have  a  like  jurisdiction  in  trespass  upon  personal 
property  with  the  courts  in  Englana,  and  in  the 
states  of  the  Union ',  and  in  the  absence  of  sta- 
tutory provisions,  in  the  trial  of  them  they  must 
apply  tne  same  common  law  principles  which 
regulate  the  mode  of  bringing  such  actions,  the 
pleadings,  and  the  proof.  M^Kenna  v.  Fislxj  17 
Feters,  245. 


DISTRICT  COURTS  OF  THE  UNITED 

STATES. 

See  DismicT  Courts  of  the  United  States 
^ArUe,  page  490. 


DISTRICT  JUDGE. 

The  distKCt  judge  cannot  sit  in  the  circuit 
court  in  a  cause  brought  by  writ  of  error  from 
the  district  to  the  circuit  court,  and  the  cause 
cannot  m  such  a  case  be  brought  from  the  cir- 
cuit to  the  supreme  court  upon  a  certificate  of  a 
division  of  opmion  of  the  judges.  United  States 
Vf  Lancaster  J  5  Wheat.  434 ;  4  Cond.  Rep.  720. 


DIVIDED  COURT. 

1.  'l*he  law  which  empowers  the  supreme 
court  to  take  cognizance  ot  questions  adjourned 
from  a  circuit  court,  gives  jurisdiction  over  the 
single  point  on  which  the  judges  were  divided ; 
not  over  the  whole  cause.  Wayfman  et  al,  v. 
Southard  it  al.j  10  Wheat.  1 ;  6  Cond.  Rep.  1. 

2.  Where  the  court  is  equally  divided,  the 
decree  of  the  court  below  is  of  course  affirmed, 
so  far  as  the  point  of  division  goes.  The  Ante- 
lope,  10  Wheat.  66;  6  Cond.  Rep.  30. 

3.  The  Supreme  court  has  no  jurisdiction  in  a 
case  in  which  the  judges  of  the  circuit  have 
divided  in  opinion  upon  a  motion  for  a  rule  to 
show  cause  why  the  taxation  of  the  costs  of  the 
marshal  on  an  execution  should  not  be  reversed 
and  corrected.  Bank  of  the  U,  States  v.  Green 
arid  oihersj  6  Peters,  26. 

4.  Where  the  court  is  equally  divided  in 
opinion  upon  a  writ  of  error,  the  judgment  of  the 
inferior  court  is  affirmed.  Ettmg  v.  The  Bank 
of  the  U.  States,  11  Wheat.  59;  6  Cond.  Rep. 

2X6. 

5.  Where  a  case  is  certified  to  the  supreme 

court  upon  a  division  of  opinion  of  the  jud^s 
of  the  circuit  court,  and  the  points  upon  which 
they  ^were  so  divided,  are  too  imperfectly  stated 
to  enable  the  supreme  court  to  pronounce  any 
opinion  upon  them,  it  will  neither  award  ave- 
znvB  facias  de  novo,  nor  certify  any  opinion  to  the 
court  bolow,  but  will  merely  certify  that  they 
are  too  imperfectly  stated.  Perkins  v.  Hartrs 
ExWsy  ^c,  11  Wheat.  237;  6  Cond.  Rep.  287. 
Vox..  I.  —  49 


6.  It  appeared  on  a  certificate  from  the  circuit 
court  of  the  United  States  of  Pennsvlvaoia,  that 
the  judges  of  the  court  were  divided  on  a  mo- 
tion in  arrest  of  judgment.  HkldyXh^i  judgment 
must  be  given  on  the  verdict.  United  States  v. 
WorrdL  2  Dall.  338. 

7.  Wnera  a  case  is  certified  from  a  circuit 
court  of  the  United  States,  the  judges  of  the  cir- 
cuit court  having  differed  in  opinion  upon  ques- 
tions of  law  which  arose  on  the  trial  of  the  cause, 
the  supreme  court  cannot  be  called  upon  to  ex- 
press an  opinion  on  the  whole  facts  of  the  case, 
mstead  of  upon  particular  points  of  law,  growing 
out  of  the  same.  Adams,  Cunningham  if  Co.  v. 
Jonesy  12  Peters,  207. 

8.  The  intention  of  congress  in  passing  the 
act  authorizing  a  division  of  opinion  ot  the  judges 
of  the  circuit  court  of  the  United  States  to  be 
certified  to  the  supreme  court,  was,  that  a  divi- 
sion of  the  judges  of  the  circuit  court,  upon  a 
single  and  material  point,  in  the  progress  of  the 
cause,  should  be  certified  to  the  supreme  court 
for  its  opinion ;  and  not  the  whole  cause.  When 
a  certincate  of  division  brings  up  the  whole 
causcp  it  would  be,  if  the  court  should  decide  it, 
in  efiect,  the  exercise  of  original,  rather  than 
appellate  jurisdiction.  White  v.  Turk  et  a2.,  12 
Peters,  238. 

9.  This  case  came  up  to  the  supreme  court^ 
from  the  circuit  court,  upon  a  divisA)n  of  opinion 
between  the  judges  of  the  court.  It  was  de- 
cided by  the  supreme  court,  that  the  question 
certified  would,  alone,  be  considered ;  eacn  party 
being  left  to  bring  up  the  whole  case  from  the 
circuit  court  by  a  writ  of  error.  Ogle  v.  Lee,  2 
Cranch,  33. 

10.  The  question  certified  from  the  circuit 
court  of  North  Carolina  was^  ''  whether  the  act 
of  assembly  (of  North  Carolma),  entitled  an  act 
concerning  proving  wills,  and  to  prevent  frauds 
in  the  management  of  intestates'  estates,  passed 
in  1715,  recited  in  the  plea  of  the  defendants, 
was,  under  all  the  circumstances  stated,  and  the 
various  acts  passed  by  the  legislature  of  North 
Carolina,  a  bar  to  this  action.''  The  certificate 
stated  that  the  ninth  section  of  the  act  had  been 
pleaded  by  the  defendant  in  bar  to  the  action. 
The  certincate  of  the  division  was  granted  on 
the  motion  of  the  plaintiff,  by  his  counsel ;  and, 
at  his  request,  a  statement  of  the  facts,  "  made 
under  the  direction  of  the  judges,"  was  certified. 
The  certificate,  thus  made  out,  set  forth  all  the 
laws  of  North  Carolina  which  operated  on  the 
question  certified,  and  stated  the  questions  which 
arose  in  the  cause,  on  which  the  opinions  of  the 
judges  were  divided.  The  court  decided  in 
favour  of  the  plaintifif.  Ogden,  AdmW  of  Come% 
Y.  Blaekledge,  ExW  of  Sater,  2  Cranch,  272;  1 
Cond.  Rep.  411. 

11.  Action  in  the  circuit  court  of  Massachu- 
setts, for  the  penalty  of  two  thousand  dollars, 
imposed  by  the  act  of  congress  prohibiting  the 
slave-trade.  The  defendant  pleaded  the  provi- 
sions of  the  thirty-second  section  of  the  crimes 
act  of  1790,  as  a  limitation  of  the  time  in  which 
the  action  should  be  brought.  "Upon  the  de- 
fence under  this  plea,  the  judges  of  the  circuit 
court  were  oivided  in  opinion;  and  the 
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was  certified  to  the  supreme  court*"  Heldy  tbat 
the  action  waij  barred  by  the  statute.  Adams  v.^ 
fVoodsj  2  Cranch,  336 »  1  Cond.  Rep.  408, 

12.  The  certificate  of  division  of  opinion  by 
the  jmiges  of  the  circuit  court  of  Virginia, 
stated  :  ^^In  this  cause  it  occurred  as  a  question, 
whether  Hepburn  and  Dundas,  the  plaintifTs  in 
this  cause,  ^vho  are  citizens  and  residents  in  the 
District  of  Columbia,  and  are  so  stated  in  the 
pleadings,  can  maintain  an  action  in  the  supreme 
court  against  the  defendant,  who  is  a  citizen  and 
inhabitant  of  the  district  and  the  commouweahh 
of  Virginia,  and  is  also  stated  so  to  be  in  the 
pleadings;  or  whether,  for  want  of  iurisdielion, 
the  said  suit  ought  to  be  dismissed."  It  was 
certified  that  the  circuit  court  had  no  jurisdiction 
in  the  case.  Hepfmm  and  Dundas  v.  Ellzfy^  2 
Cranch,  445 ;  1  Cpnd.  Rep.  444. 

13.  This  case  was  certified  from  the  circuit 
court  of  Kentucky,  the  iudges  below  haying  dif- 
fered in  opinion  upon  the  question,  whether  the 
plaintiff,  a  citizen  of  the  state  of  Kentucky,  and 
80  stated  in  the  pleadings,  could  maintain  the 
gait  against  the  defendant,  a  citizen  and  inhabit- 
ant or  Virginia,  so  stated  in  the  pleadings,  upon 
the  case  stated  in  the  certificate  j  the  subp<£na, 
in  a  bill  for  an  injunction,  not  having  beer»  served 
in  Kentucky.  "  Can  the  circuit  court  entertain 
jurisdiction  of  the  cause  ?  If  not.  does  the  de- 
fendant's answering  the  bill,  without  insisting 
upon  the  objection,  that  the  process  was  not 
served  upon  him  in  Kentucky,  authorize  the 
court  to  entertain  the  cause."  The  supreme 
court  ordered  it  to  be  certified,  that  the  circuit 
court  had  jurisdiction  of  the  cause.  Logpn  v. 
Fatrick,  5  Cranch,  288 ;  2  Cond.  Rep.  259, 

14.  This  case  was  certified  from  the  circuit 
court  of  Virginia,  sitting  in  chancery,  in  which 
the  opinions  of  the  judges  of  the  court  were  op- 
posed on  the  (juestion,  "  whether  the  act  of  as- 
sembly of  Virginia,  for  the  limitation  of  actions, 
pleaded  by  the  defendant,  was,  under  all  the 
circumstances  stated,  a  bar  to  the  plaintifl^'s  de- 
mand, founded  on  a  promissory  note  given  on 
the  21st  day  of  August,  1773."  The  certificate 
contained  a  statement  of  the  facts  agreed  to  by 
the  parties.  The  supreme  court  ordered  it  to  be 
certified  to  the  circuit  court,  ''upon  the  question 
in  this  case  referred  to  this  court  from  the  circuit 
court,  that  the  treaty  of  peace  with  Great  Bri- 
tain prevented  the  bar  of  the  statute :"  and  the 
supreme  court  is  also  of  opinion,  that  "the  agent 
merely  for  collecting  debts  mentioned  and  de- 
scribed in  the  said  statement  of  facts,  is  not  to 
be  considered  as  a  factor,  within  the  said  act  of 
assembly,  so  as  to  bring^the  case  within  the  pro- 
Tiso  of  the  statute."  By  this,  the  court  is  not 
to.  be  understood  as  giving  an  opinion  on  the 
construction  of  the  note,  as  to  the  time  of  pay- 
ment. Hopkirk  V.  Bellj  3  Cranch,  454 ;  1  Cond. 
Rep.  595. 

15.  In  this  case,  the  question  certified  was, 
whether  copper  bars^  &c.,  were  not  subject  to 
certain  duties,  under  certain  acts  of  congress, 
referred  to  in  the  certificate  of  division.  It  was 
certified  they  were  exempt  from  the  duties. , 
The  United  States  v.  Kid  and  Watson,  4  Cranch,  1 ;  j 


2  Cond.  Rflp.  1 .    S..P.  TU  Jinked  Sitges  ▼. Pofto 
and  ollursy  5  Cnmcht  264;  2Cpttd,  Rep.  259. 

16.  In  this  case,  the  division  of  opinion  of  Iks 
judges  of.  the  circuit  court  of  Pennsylvania,  vrai 
on  questipna  arising  on  a  case  stated ;  aod  tks 
questions,  with  the  case  as  stated,  were  seat  np 
to  the  supreme  conrl.  It  was  directed  to  be 
certified  ''  to  the  circuit  court  of  PennsyJmDis, 
that  in  the  case  stated  for  tbe  opiuion  of  this 
court,  the  pkuntifif  is  entitled  to  recorer  for  a 
total  Joss."  Rhinelofider  r.The  Insurana  im^ 
pany  of  Pennsylvania^  4  Cranch,  29;  2  Good. 
Rep.  13. 

17.  This  case  was  certified  to  tbe  supreme 
court,  from  the  circuit  court  of  the  United  States 
for  the  district  of  G^rgia;  the  opinion  of  tbe 
judges  of  that  court  being  opposed,  on  a  motion 
in  arrest  of  judgnaent.  upon  a  verdict  of  gothy. 
The  record  containea  the  indictment,  aiul  tbs 
reasons  filed  in  arrest  of  judgment.  The  su- 
preme court  directed  it  to  be  certified  to  tbe  cir- 
cuit court,  "that  the  judgment  ought  to  be  ar- 
rested, for  the  reasons  assigned  in  the  record." 
United  States  r.Zabulon  Cantrilf  4  Cranch,  167; 
2  Cond.  Rep.  69. 

18.  This  case  was  certified  from  the  cirenit 
court  of  Pennsylvania,  the  judges  being  divided 
in  opinion  upon  the  question,  "  whether  in  lbs 
state  of  the  pleading  the  iod^ent  ought  to  be 
rendered  for  the  ptajntiffs."  The  supretne  court 
said  I-— Judgment,  therefore,  on  the  ^eadiog:^ 
must  be  rendered  for  the  plaintiffs.  Mr.  Cbiei 
Justice  Marshall,  who  delivered  the  opioioQ  of 
the  court,  said : — ''B]^  the  twenty-sixth  secuoa 
of  the  judiciary  act,  it  is  directed  that  in  esses 
of  this  description,  the  court  shall  render  jodg- 
ment  for  so  muGh.aa  is  doe  according  to  equity. 
And  when  the  sum  for  which  judgment  is  to 
be  rendered  is  uncertain,  the  same  slmll,  if  eiiber 
of  the  parties  request  i^  be  assessed  by  a  jary* 
In  this  case,  it  is  the  opinion  of  a  majontyof  tbs 
court,  that  the  judgment  ought  to  be  resdeied 
for  so  much  as  remains  dbe  of  the  sum  of  one 
hundred  and  seventy,  thousand  guilders,  calco- 
lating  interest  thereon  from  the  Ist  of  Vissch, 
1803;  and,  if  either  of  the  parties  request  it, 
that  a  jury  be  empannelled  to  aaceftain  the 
value  of  this  sum  in  the  money  of  the  United 
States."  United  States  v.  Gumey  and  athmj  4 
Cranch,  333 ;  2  Cood.  Rep,  132. 

19.  This  case  was  certified  on  division  of  opi- 
nion of  the  judses  of  the  circuit  coort,  oo  a  mo- 
tion in  arrest  oT  judgment ;  the  question  being 
whether  the  assignee  of  part  of  a  patent  rigit 
cannot  maintain  an  action  on  the  case,  for  a  vich 
lation  of  the  patent  right.    6  Cranch,  324. 

20.  This  case  was  certified  from  the  circuit 
court  for  the  District  of  Columbia;  in  which 
case,  upon  the  aivument  of  a  general  demnrrer 
to  an  indictment  for  a  libel  on  the  President  and 
Congress  of  the  United  States,  contained  in  tbe 
Connecticut  Courant.  of  the  7th  of  May,  1806, 
chai]ging  them  with  having,  in  secret,  voted  two 
millions  of  dollars  as  a  present  to  Bonapart^  for 
leave  to  make  a  treaty  with  Spain  j  the  vaagBS 
of  that  court  were  divided  in  opinion,  whethtf 
the  circuit  court  ot  the  Unitea  States  haJ  i 
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eoBUDon  law  jarisdiotion  m  cases  of  libel.  United 
hates  ▼.  Hudson  and  Goodwin^  7  Craach,  32 ;  2 
Cond.  Rep.  405. 

21.  In  this  case,  the  question  certified,  on 
which  the  judges  of  the  circait  were  divided  in 
opinion,  was,  whether  a  writ  of  habere  facias 
possessionem  should  be  issued :  the  defendant, 
in  the  circuit  court  of  Maryland,  having  obtained, 
in  a  state  court,  an  order  for  an  injunction  of  the 
proceedings  in  the  circuit  court.  The  supreme 
court  directed  that  the  writ  be  issued.  M*Kim 
i.VoorkUs^  7  Cranch.  279;  2  Cond.  Rep.  492. 

22.  The  defendant  was  indicted  in  the  circuit 
coart  of  Vermont,  under  the  embargo  iaws,  for 
loading  carriages  with  pearl  ashes,  with  intent 
to  export  them.  The  jury  found  him  guilty: 
and  that  the  ashes  were  worth  two  hundred  and 
eighty  dollars.  The  defendant  move<l  in  arrest 
of  judgment,  for  defect  in  the  finding ;  and  on 
the  question  presented  by  the  motion,  the  judges 
were  divided  in  opinion,  which  division  was  cer- 
tified to  the  supreme  court.  United  States  y. 
Mn  TyUVf  7  Cranch,  285 ;  2  Cond.  Rep.  492. 

23.  This  case  came  up  from  the  circuit  court 
of  Ohio,  upon  a  certincate,  stating  that  the 
judges  of  that  court  were  divided  in  opinidn 
Dpon  the  question,  whether  that  court  had  power 
to  issue  a  mandamus  to  the  register  of  a  land- 
office  in  Ohio,  commanding  him  to  is8ue  a  final 
certificate  of  purchase  to  the  plaintiff!  for  certain 
lands  in  that  state.  M^Intire  v.  Wooij  7  Craiich, 
504;  2  Cond.  Rep.  588. 

24.  This  case  was  certified  from  the  circuit 
court  of  the  district  of  Vermont,  in  which,  upon 
an  action  of  ejectment  brought  by  the  town  of 
Pawlet,  to  recover  possession  of  the  glebe  lot, 
as  it  wae  called,  in  tnat  town,  the  opinions  of  the 
jat^gen  were  opposed  upon  the  question,  *' whe- 
ther judgment  should  be  rendered  for  the  plain- 
tiffs or   the  defendant,  upon  a  verdict  round, 
sobject  to  the  opinion  of  ttie  court,  upon  a  case 
stated."     The  case  stated  was  sent  up  in  the 
recortl.   It  was  certified  to  the  cireuit  court,  "on 
the  whole,  the  opinion  of  a  majority  of  the  court 
is.  that  upon  the  special  statement  of  facts  by 
the  parties,  judgment  ousrht  to  pass  for  the  plain- 
tifTs."    The  Town  of  Pawlet  v.  Daniel  Clarke  and 
othersj  9  Cranch,  292 ;  3  Cond.  Rep.  408. 

25.  This  case  was  certified  from  the  circuit 
court  for  the  district  of  New  York,  in  which  the 
judges  of  that  court  were  divided  in  opinion 
vpon  ten  questions  of  law,  arising  out  of  a  spe- 
cial verdict.  The  record  stated  the  pleadinpfs  in 
an  action  of  debt,  brought  by  the  United  States 
against  the  defendant,  late  marshal  of  the  United 
States,  and  his  sureties,  and  set  forth  the  condi- 
tion of  the  bond.  It  contained  the  special  ver- 
dict, in  which  certain  questions  as  to  the  law,  on 
the  facts  found,  were  submitted  to  the  court. 
The  case  was,  on  being  first  brought  up,  re- 
Tianded  by  the  supreme  court,  on  the  ground 
:hat  th.e  questions  on  which  the  judges  of  the 
iircait  <50ort  were  divided,  were  imperfectly 
tafed.  It  came  back  witn  a  certificate,  that 
'the  opinions  of  the  judges  of  the  circuit  court 
irero  divided  on  ten  questions  arising  on  the  said 
pecial  verdict;"  which  questions  were  set  forth. 
*he  opixiion  of  the  supreme  court  was  certified 


to  the  circuit  court.    United  Steves  v.  Giles  and 
otherSf  9  Cranch,  212;  3  Cond.  Rep.  377. 

26.  This  case  was  certified  from  the  circuit 
court  of  the  United  States,  for  the  district  of 
Vermont ;  the  judges  of  the  court  being  divided 
in  opinion,  as  to  the  constitutionality  of  the  act 
of  congress  to  prohibit  trading  with  the  enemy; 
the  defendant  being  indicted  and  convicted  on 
that  stamte.  for  attempting  to  transport  <*iat 
cattle,  whicn  were  then  and  there  munitions  of 
war."  from  Vermont  to  Canadi.  A  motion  was 
mane,  in  arrest  of  judgment,  because  fat  cattle 
were  neither  provisions  nor  munitions  of  war, 
within  the  meaning  of  the  statute.  On  thii 
motion  the  jodfges  were  divided  in  opinion.  It 
was  directed  to  be  certified,  that  fat  cattle  were 
munitions  of  war  within  the  meaning  of  the  act 
United  States  v.  Job  L,  Barber,  9  Cranch,  243 ;  c 
Cond.  Hep.  406.  ^ 

27.  The  question  on  which  the  judges  of  the 
circuit  court  divided  in  opinion,  and  which  was 
certified  to  the  supreme  court,  was,  whether  fat 
cattle  are  "munitions  of  war,"  and  "driving 
them,"  transportation,  under  the  act  of  congress. 
United  States  y.Skeldon^  2  Wheat.  119 ;  4  Cond. 
Rep.  $2. 

28.  The  Guestion  certified  to  the  supreme 
court,  from  tne  circuit  court  of  West  Tennessee 
was  on  the  construction  of  the  act  of  the  legis* 
latnre  of  Tennessee,  relative  to  possession  of 
lands.  Patton*s  Lessee  v.  Easlon,  I  Wheat.  476 ' 
3  Cond.  Rep.  631. 

29.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  of  causes  brought  before  it, 
on  a  certificate  of  division  of  opinion  of  the 
juitges  of  the  circuit  court  for  the  District  of 
Columbia.  The  appellate  jurisdiction  extends 
only  to  the  finaliudgment  and  decrees  of  that 
court.  Ross  V.  Tripletty  3  Wheat.  600;  4  Cond. 
Rep.  351. 

30.  An  action  of  debt  was  brought  in  the  cir- 
cuit court  of  Rhode  Island,  on  a  bond,  that  I.  S. 
should  continue  and  be  a  true  prisoner;  and  the 
defendants  pleaded  a  discharge,  under  the  law 
of  the  state,  for  the  relief  of  poor  debtors.  The 
plainti/f  replied  that  I.  S.  did  not  remain  a  true 
prisoner,  and  that  the  discharge  was  fraudulently 
obtainea:  to  which  replication  the  defendants 
demurreci.  The  judges  of  the  circuit  court  were 
divided  in  opinion  on  the  suflliciency  of  the  re- 
plication, and  this  division  was  certified  to  the 
supreme  court.  The  court  ordered  it  to  be  cer- 
tified, that  the  replication  was  insufliicient  to 
avoia  the  plea  of  tne  defendants.  Ammidon  v. 
Smith  et  at.y  1  Wheat.  447;  3  Cond.  Rep.  619. 

31.  The  defendant  was  indicted  for  murder, 
in  the  circuit  court  of  Massachusetts,  under  the 
eighth  section  of  the  act  of  congress  of  the  30th 
of  April,  1790.  The  ofience  was  committed  on 
board  a  vessel  of  the  United  States,  lying  in  the 
harbour  of  Bf)ston.  The  jury  found  the  defen- 
dant guilty;  and  upon  the  facts  being  stated,  a 
motion  for  a  new  trial  was  made ;  on  the  ques- 
tions arising  on  which  motion,  the  judges  ot  the 
circuit  court  were  divided  in  opinion.  The  ques- 
tions were,  ^s  to  the  jurisdiction  of  the  court 
over  the  offence,  and  whether  the  state  courts  of 
Massachusetts  had  not  jurisdi^lloh  of  the  ofience. 
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The  court  directed  it  to  be  certified,  that  the  cir- 
cuit court  had  not  jurifidiction  of  the  offence. 
United  States  v.  Bevans,  3  Wheat.  336 ;  4  Cond. 
Rep.  275. 

32.  In  this  case,  it  was  certified  to  the  supreme 
court,  that  the  judges  of  the  circuit  court  of  Vir- 
ginia were  opposed  in  opinion,  whether  the  plain- 
tiffs, the  devisees  under  the  will  of  Silas  Hart, 
were  capable  of  taking  under  the  will.  The 
will  of  Silas  Hart,  under  which  the  question 
arose,  was  certifies,  with  the  question  on  which 
the  circuit  was  divided.  The  court  directed  it 
to  be  certified  that  the  devisees  were  incapable 
of  taking.  Trustees  of  the  Philadelphia  Baptist 
Association  v.  HarVs  Exhs^  4  Wheat.  1 ;  4  Cond. 
Rep.  371. 

33.  The  question  referred  to  the  supreme 
court,  by  a  certificate  of  division  between  the 
judges  of  the  circuit  court,  on  facts  stated  by 
the  court,  was,  whether  the  circuit  court  of  Ken- 
tucky could  take  jurisdiction  of  a  case,  when 
one  of  the  grants  for  the  land  in  controversy  was 
issued  out  Dv  the  state  of  Virginia,  the  other  by 
the  state  of  Kentucky,  both  grants  being  founded 
upon  warrants  and  locations  made  under  the 
laws  of  Virginia.  Colson  v.  Lewis,  2  Wheat.  377 ; 
4  Cond.  Rep.  168. 

34.  An  action  was  brought  on  two  promissory 
notes,  made  in  New  York,  on  the  22d  March. 
1811,  against  the  maker.  The  defendant  pleadea 
his  discharge  under  the  insolvent  laws  of  New 
Vork,  averring  his  compliance  with  the  law,  and 
a  certificate  of  his  discnarge  under  the  act  of  3d 
April.  1811.  Four  questions  arose  in  this  case, 
on  which  the  judges  of  the  circuit  court  of  New 
York  were  divided  in  opinion:  1.  Whether,  since 
the  adoption  of  the  constitution,  the  power  to 
pass  a  bankrupt  law  is  not  exclusively  in  con- 
irress.  2.  Whether  the  act  of  New  York  is  a 
bankrupt  act,  within  the  meaning  of  the  consti- 
tution of  the  United  States.  3.  Whether  the  act 
of  New  York,  of  1811,  impairs  the  obligation  of 
contracts.  4.  Whether  the  plea  of  the  discharge, 
111  bar,  is  a  good  plea.  The  judges  of  the  circuit 
were  opposed  in  opinion ;  and  on  motion  of  the 
plaintiff's  counsel,  the  questions  were  certified 
1 )  the  supreme  court  for  their  final  decision. 
The  court  ordered  it  to  be  certified,  that  since 
ihe  adoption  of  the  constitution  of  the  United 
States,  a  state  has  authority  to  pass  a  bankrupt 
law;  provided  the  law  does  not  impair  the  obli- 
gation of  contracts,  within  the  meaning  of  the 
constitution:  and  provided  there  be  no  act  of 
congress  in  force,  to  establi^  a  uniform  system 
nf  bankruptcy,  conflicting  with  such  law :  and 
I  hat  the  act  of  New  York,  so  far  as  it  attempts 
In  discharge  the  contract  sued  upon,  is  a  law 
violating  the  obligations  of  contracts.  Sturges  v. 
Crowninshield,  4  Wheat.  122;  4  Cond.  Rep.  410. 

35.  The  facts  of  the  case  being  found  by  a 
special  verdict,  and  the  judges  being  divided  in 
opinion  on  questions  arising  on  the  verdict,  the 
Questions  were  certified  to  the  supreme  court. 
Somerviiys  ExWs  v.  Hamilton,  4  Wheat.  230;  4 
Cond.  Rep.  436. 

36.  The  difiference  of  opinion  of  the  judges  of 
the  circuit  court  of  Delaware  was,  whether  cer- 
!  ain  depositions  taken  onder  a  oommiesion  issued 


from  the  circuit  court  of  Dekiware  could  be  read 
in  evidence.  This  difference  was  certified  u 
the  supreme  court,  and  the  Question  decidei 
SergeanVs  Lessee  v.  BiddU  et  o).,  4  Wheal  508; 
4  Cond.  Rep.  522. 

37.  On  an  indictment  for  manslaughter,  the 
defendant  was  found  guilty,  subject  to  the  opi* 
nion  of  the  court,  whether  the  circuit  court  of 
Pennsylvania  had  jurisdiction  in  a  case  where 
the  offence  was  committed  on  board  an  Ameri- 
can ship,  lying  in  the  river  Tigris,  off  Wampoa, 
in  the  empire  of  China.  On  the  questioo  of 
jurisdiction,  the  judges  were  divided  iuopioioQ, 
and  the  division  was  certified  to  the  sapreme 
court ;  and  was  decided  in  favour  of  the  d^ 
fendant.  United  States  v.  YFtltberger,  5  Wheat. 
76;  4  Cond.  Rep.  593. 

38.  The  jury  found  a  special  verdict,  in  the 
circuit  court  of  Virginia,  on  a  trial  of  an  indict- 
ment for  piracy ;  and  on  a  motion  to  zneti  tiu 
jud^ent,  the  question  whether  the  acts  chv]ged 
agamst  the  defendant,  and  found  by  the  joi;, 
was  a  piracy  by  the  law  of  nations,  so  as  to  be 
punishable  under  the  act  of  congress  of  3d 
March,  1819,  was  presented;  andthejpdgesof 
the  circuit  court  were  divided  in  opinioo;ar.d 
thereupon,  the  question  was  certified  to  the 
supreme  court.  United  Staes  v.  Switk,  5  Wheat 
153;  4  Cond.  Rep.  619. 

39.  The  prisoners  were  found  guilty,  in  the 
circuit  court  of  Massachusetts,  for  murder  on 
the  high  seas,  out  of  the  jurisdiclioa  of  a  par- 
ticular state.  The  counsel  of  the  pnisopea 
moved  the  court  for  a  new  trial  for  the  ib»J> 
rection  of  the  court  on  points  of  law  which  aiw 
during  the  trial.  The  judges  of  the  court  beutf 
o{)posed  in  opinion  upon  questions  DBseolei 
with  the  motion,  the  mdictment,  and  a  state- 
ment of  the  evidence,  were  certified  to  "le 
supreme  court.  United  States  v.  Hdms  et  »^  * 
Wheat.  412;  5  Cond.  Rep.  708.  . 

40.  The  defendant  was  indicted  in  thecircatf 
court  of  South   Carolina,  charging  him  ^ 
wickedly  and  maliciously  concealing  a  m^ 
committed  on  the  high  seas,  of  which  be  m 
knowledge.    The  judge  chai^  the  jury,  tW 
the  concealment,  under  the  circumslancjw,  «• 
sufficient  to  convict  the  defendant,  and  the  jo^ 
found  him  guilty.    On  a  motion  to  arrest  tM 
judgment;  and  for  a  new  trial,  the  judges «« 
opposed  m  opinion  pn  the  motion,  which  «« 
certified  to  the  supreme .  court.    Thesupfes* 
court  said,  a  motion  for  a  new  trial  is  notap 
of  the  proceedings  of  the  case.    The  Q^^ 
must  be  one  which  arises  in  a  cause  ^^^f^ 
before  the  court,  relative  to  a  proceedffig  »; 
longing  to  the  cause.     A  motion  for  a  new  tna. 
has  never  before  been  brought  to  this  ^^^.i 
division  of  opinion  in  the  circuit  court.   tR«» 
States  V.  Daniel,  6  Wheat.  642;  6  Cond. Rep;  I'«; 

41.  On  a  writ  of  a  trial  of  right  in  the  cii«^ 
court  of  Kentucky,  the  judges  of  the  court  w- 
fered  in  opinion  on  questions  as  to  the  coDsUifi- 
tionality  of  certain  laws  of  Kentucky,  gi'"«» 
occupying  claimants  of  land  the  value  ot  ij» 
improvements.  The  questions  were  ^^^r^ 
the  supreme  court.  Ctreen  v.  BtdcUe,  8  Wfi** 
1;  5  Cond.  Rep.  369. 
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42.  The  question  certifiecl  from  the  circnit 
court  of  Maryland,  in  this  case,  was  on  a  motion 
to  inslnict  the  jury,  that,  on  the  whole  evidence, 
the  plaintiffs  cannot  sustain  their  demand.  Alt 
the  evidence  given  on  the  trial  of  the  cause  was 
before  the  supreme  court.  The  supreme  court 
certified  their  opinion  to  the  circuit  court.  Wil' 
links  V.  HollingstDortk^  6  Wheat.  240;  5  Cond. 
Rep.  79. 

43.  A  special  verdict  was  found  by  the  jury, 
and  the  court  divided  in  opinion  upon  a  (question 
of  law  which  arose  upon  it  j  which  division  was 
certified  to  the  supreme  court.  The  court  de- 
cided that  judfinment  on  the  special  verdict  should 
be  given  for  the  plaintiff;  and  directed  a  certifi- 
cate for  the  plaintiffs,  '^oaefy  for  the  Propaga- 
tion of  the  Crospelf  ^c,  v.  The  Town  of  New 
Haven,  8  Wheat.  464;  5  Cond.  Rep.  489. 

44.  This  cause  came  up  from  the  circuit  court 
for  the  southern  district  of  New  York,  upon  a 
certificate  of  division  of  opinion  of  the  judges  of 
that  court.    The  prisoner,  Perez,  was  put  on  his 
trial  for  a  capital  offence;  and  the  jury  being 
unable  to  agree,  was  discharged  without  givins 
a  verdict,  without  the  consent  of  the  counsel  of 
the  United  States  or  of  his  counsel.    The  counsel 
chimed  the  right  of  the  defendant  to  his  dis- 
charge, and  the  court  divided  in  opinion  on  the 
motion  to  discharge  him;  which  division  was 
certifiecl  to  the  supreme  court.    The  court  di- 
rected it  to  be  certified,  that  the  discharge  by  the 
jury  not  agreeing,  constitutes  no  bar  to  further 
proceedings,  and  gives  no  right  of  exemption  to 
the  prisoner  being  again  put  on  his  trial.  United 
States  V.  Perezj  9  Wheat.  579 ;  5  Cond.  Hep.  689. 

45.  It  was  certified  to  the  circnit  court  in  this 
case,  that  an  insolvent  debtor,  who  has  received 
liis  di.schaige  under  a  state  insolvent  law,  is  not 
entitled  to  be  discharged  from  execution  at  the 
suit  of  the  United  States.  United  States  v.  Wil- 
son, 8  Wheat.  253 ;  5  Cond.  Rep.  432. 

46.  This  was  a  case  certified  from  the  circuit 
court  of  New  Jersey.  The  Question  on  which 
the  court  was  divided  was,  wnether  on  the  spe- 
cial pleadings  and  demurrer,  an  alteration  in  the 
bond  of  a  collector  of  taxes,  made  without  the 
knowletige  of  his  surety,  by  which  the  collector 
was  appointed  for  nine  instead  of  eisht  town- 
abfpff,  aiBchsLTsei  the  surety  from  liability  for 
taxes  collected  after  the  alteration  was  made. 
Miller  ▼.  Sietoartf  9  Wheat.  680;  5  Cond.  Rep. 
727. 

47.  This  cause  was  certified  from  the  circuit 
court  of  the  district  of  Kentucky,  upon  a  division 
of  opinion  between  the  judges  of  that  court,  on 
several  questions  which  occurred,  on  a  motion 
made  by  the  plaintiff,  to  quash  the  marshal's 
return  on  an  execution  issued  on  a  judgment 
obtained  in  that  court  on  a  replevin  bond ;  and 
a/so  to  quash  the  replevin  bond  taken  on  the 
execution,  for  the  causes  assigned  in  the  motion. 
The  court  divided  in  opinion  on  the  points  stated 
b  the  motion,  and  tne  same  were  certified  to 
the  supreme  court.  Wayman  et  at.  v.  Southard^ 
to  Wheat.  1 ;  6  Cond.  Rep.  1. 

48.  The  Judges  of  the  circuit  court  of  Virginia 
pvere   divided  in  opinion  on  a  motion,  by  the 
iounsci  of  the  defendant,  for  a  new  trial,  on  an 
49* 


indictment  against  the  defendant  for  destroying . 
a  vessel,  with  intent  to  injure  the  underwriters. 
Certain  instructions  were  given  by  the  circuit 
court,  upon  which  the  jury  found  the  defendant 
guilty.  The  judges  of  the  court  were  divided  in 
opinion  on  the  motion,  and  the  same  was  certi- 
fied to  the  supreme  court.  The  court  ordered  it 
to  be  certified  to  the  circuit  court,  that  the  points 
were  correctly  decided  by  the  circuit  court.  The 
United  States  y,Amedy^  11  Wheat.  392;  6  Cond. 
Rep.  363. 

49.  The  defendants,  Kelly  and  others,  were 
indicted  in  the  circuit  court  of  Pennsylvania,  for 
feloniously  endeavouring  to  make  a  revolt  on  the 
high  seas,  on  board  of  a  merchant  vessel  of  the 
United  States.  They  were  found  guilty ;  and 
their  counsel  moved  to  arrest  the  judgment,  on 
the  ground  '^  that  the  act  of  congress  does  not 
define  the  offence  of  making  a  revolt^  and  that 
it  was  not  competent  to  the  court  to  give  a  judi- 
cial definition  of  a  crime  heretofore  unknown." 
The  oninionQ  of  the  judgjes  of  the  circuit  court 
were  divided  on  this  motion,  and  the  same  was 
certified  to  the  supreme  court.  United  States  v. 
Kelly  et  oZ.,  11  Wheat.  417;  6  Cond.  Rep.  370. 

50.  The  jury  having  found  a  verdict  of  guilty 
against  the  defendant,  for  offering  violence  to 
the  person  of  the  charge  d'affaires  of  Spain,  his 
counsel  moved  to  arrest  the  judgment^  on  the 
ground  "  that  the  circuit  court  has  not  jurisdic- 
tion of  the  matter,  inasmuch  as  it  is  a  case  af- 
fecting an  ambassador  or  other  public  minister." 
The  opinions  of  the  judges  being  opposed  on 
this  point,  the  disagreement  was  certified  to  the 
supreme  court.  Tne  court  ordered  it  cerUfied 
to  the  circuit  court,  that  it  had  jurisdiction  of  the 
case.  United  States  v.  Ortega^  1 1  Wheat.  467 ;  6 
Cond.  Rep.  394. 

51.  An  action  of  general  indebitatus  assumpsit 
was  brought  in  the  circuit  court  of  Ohio,  for 
work,  labour  and  services  in  exploring  and  sur- 
veying lands,  showing  and  selling  them,  investi- 
^tine  titles,  and  paying  taxes,  &c.  The  plain- 
tiff also  filed  an  additional  bill  of  particulars, 
stating  other  services.  The  jury  found  a  verdict 
for  the  plaintiff,  "  if^  on  points  reserved^  the  court 
should  be  of  opinion  that  the  law  is  for  the 
plaintiff:  if  not,  for  the  defendant."  The  opi- 
nions of  the  judges  being  opposed,  the  cause 
was  removed  to  the  supreme  court,  upon  a  cer- 
tificate of  disagreement  upon  points  stated,  and 
the  special  verdict.  The  points  were,  that  the 
whole  evidence,  and  certain  letters,  show  a  sub- 
sisting and  open  agreement  at  the  time  of  action 
broo^t ;  that  the  whole  evidence  constitutes  a 
special  agreement,  &c. ;  that  the  plaintiff  cannot 
recover  on  two  items  of  the  account,  &c.  The 
supreme  court  held  the  points  imperfectly  stated, 
and  refused  to  give  a  certificate  of  their  opinion. 
Perkins  v.  HarPs  ExW,  11  Wheat.  237 ;  6  Cond. 
Rep.  287. 

52.  The  certificate  stated  that  the  plaintiff,  to 
maintain  his  action,  offered  in  evidence  a  patent, 
purporting  to  be  a  grant,  in  due  form  of  law,  to 
one  Basil  Jones,  for  seven  thousand  three  hun- 
dred acres  of  land,  including  the  premises  in 
question ;  and  also  the  virarrant  oi  survey  on 
which  the  tract  of  land  was  surveyed  and  laid 
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off,  and  the  minutes  of  the  court  which  granted 
the  warrant.  The  defendant  objected  to  the 
grant  going  to  the  jury,  affirming  xdb  same  to  be 
void  in  law,  inasmuch  as  no  grant  could  issue, 
under  the  laws  of  the  state,  for  so  great  a  num- 
ber of  acres  as  are  comprised  in  the.  grant.  On 
this  question  the  court  was  divided,  and  the  di- 
vision was  certified  to  the  supreme  court.  The 
court  directed  it  to  be  certified  to  the  circuit 
court,  that  the  laws  of  Georgia^  at  the  time  the 
grant  vi-as  issued,  did  not  prohibit  the  issuing  a 
patent  to  any  person  fpr  more  than  one  thousand 
acres  of  land,  &c.  Patterson  v.  Winn,  11  Wheat. 
380;  6  Cond.  Rep.  355. 

53.  This  case  came  up  on  a  certificate  of  divi- 
sion of  opinion  of  the  judges  of  the  circuit  court 
for  Kentucky,  to  quash  the  return  of  the  marshal 
upon  a  venditioni  exponas  issued  in  the  case. 
Tne  court  ordered  it  to  be  certified,  that  the  re- 
turn of  the  marshal  was  insufficient,  and  shouhl 
be  quashed.  Bank  oif  the  United  States  v.  Hal- 
steady  10  Wheat.  51 ',  6  Cond.  Rep.  221. 

54.  An  action  was  instituted  in  the  circuit 
court  of  Georgia,  by  the  postmaster-general, 
against  the  defendant,  a  postmaster  at  Savannah, 
ou  a  bond  executed  by  nim  to  the  postmaster- 
general,  for  the  recovery  of  a  sum  of  monev 
which  came  into  his  hands  as  postmaster.  It 
was  pleaded  that  the  circuit  court  had  not  juris- 
diction, as  "  it  was  not  a  suit  in  which  the  Uni- 
ted States  was  a  party ;  nor  the  debt  declared  as 
one  contracted,  authorized,  or  arising  under  a 
law  of  the  United  States,  and  on  which  jurisdic- 
tion had  been  given  to  tne  court."  On  the  ar- 
gument of  the  case,  the  opinions  of  the  judges 
of  the  court  were  opposed  on  the  question  of 
jurisdiction;  and  it  was  certified  to  the  supreme 
court.  It  was  certified  that  the  circuit  court 
had  jurisdiction  of  the  case.  The  Postmaster- 
General  v.  Earlvj  12  Wheat.  136;  6  Cond.  Rep. 
480. 

55.  In  this  case,  the  judges  of'  the  circuit 
court  of  West  Tennessee,  after  a  judgment  ren- 
dered in  the  court,  divided  in  opinion  as  to  the 
amount  of  the  surety  bond  to  be  given  by  the 
party  who  applied  lor  a  writ  of  error;  vniere- 
upon  the  division  was  certified  to  the  supreme 
court.  The  court  were  of  opinion,  that  it  had 
no  jurisdiction  of  the  question  on  wnich  the  opi- 
nions of  the  judges  of  the  circuit  court  were 
opposed;  the  division  of  opinion  having  arisen 
after  a  decision  of  the  cause  in  the  court  below. 
It  was  certified,  accordingly,  to  the  circuit  court. 
Devereaux  v.  MotTj  12  Wheat.  212;  6  Cond. 
Rep.  522. 

56.  In  this  case,  an  action  of  debt  was  brought 
in  the  circuit  court  of  Rhode  Island,  on  two 
bonds  given,  conditioned  that  N.  H.  should  re- 
main a  true  poisoner  within  the  limits  of  the 
prison.  The  defendant  pleaded  a  discharge 
irom  imprisonment  by  an  act  of  the  legislature 
of  Rhode  Island.  The  judges  of  the  circuit 
court  were  opposed  in  opinion  as  to  the  validity 
of  the  discharge ;  and  the  same  was  certified  to 
the  supreme  court.  Mason  y.  /ZiotZe,  12  Wheat. 
370;  6  Cond.  Rep.  535. 

57.  The  qnei^tion  before  the  court,  on  a  certi- 
ficate of  division  of  opinion  of  the  circuit  court 


of  Massachusetts,  was,  whether  two  or  mors 
persons,  jointly  charged  in  the  same  indictment 
with  a  capital  ofi*ence,  have  a  right  to  sever  ia 
their  trials,  the  counsel  of  the  United  States  ob- 
jecting thereto ;  or  whether  it  is  a  matter  to  bo 
allowed  in  the  discretion  of  the  court.  The  court 
ordered  it  to  be  certified  to  the  circuit  court, 
that  it  was  a  niatter  within  the  disccetion  of  the 
court.  United  States  v.  Marchant  and  Co2<on,  13 
Wheat.  480;  6  Cond.  Bep.  588. 

58.  A  case  was  stated  for  the  opinion  of  the 
court,  in  the  circuit  court  of  the  sontheni  dis- 
trict of  New  York,  in  an  Action  agaiost  the  eo* 
dorsers  of  a  bill  of  excfiange,  which  bad  been 
paid  for  their  honour ;  and  a  verdict  was  fraud 
for  the  plaintifi*,  subject  to  the  opinion  of  the 
court,  on  the  case  so  stated.  The  judges  of  tho 
court  were  divided  in  opinion  on  the  followii^ 
poinds:  1.  Whether  the  letters  offered  in  eri- 
dence  by  the  defendants^  and  objected  to,  oss^ht 
to  have  been  admitted.  2.  Whether  the  pUio- 
ttfi'  had  a  right,  under  the  circvmataiioea,  to 
accept  and  pay  the  bill  upon  which  soil  vat 
brought  for  the  hononr  of  the  defendants;  sod 
is  entitled  to  recover  the  amount  with  ioterest, 
charges.  &c.  These  points  were  directed  to  be 
certified  to  the  supreme  court;  and  the  whole 
of  the  case  stated  came  up  with  the  certificate 
of  division.  The  court  directed  it  to  be  certified 
to  the  circuit  court,  that  the  plaintiff*  bad  a  r^hl, 
under  the  circumstances^  to  accept  and  pay  the 
bill  in  Question,  under  the  protest,  for  the  hoooor 
of  the  defendants;  and  is  entitled  to  recover  the 
amount  with  damages  and  intereat.  Xom^  v. 
Bayard  et  d,,  1  Peters,  250. 

59.  An  action  was  instituted  in  the  ciicoit 
court  of  the  United  States  for  the  sontheni  dis- 
trict of  New  York,  againat  the  drawer,  npoa 
nine  several  bills  of  exchange  j  and  a  verdid 
was  taken  for  the  plaintifi's,  subject  to  the  opi- 
nion of  the  court,  on  a  case  a^inreed.  The  jod^ 
of  the  circuit  court  being  divided  in  opiiuoo 
upon  certain  points,  the  same  w^re  certibed  lo 
the  sujpreme  court.    The  case  stated  fanned  & 

?art  ot  the  record  sent  up  to  the  anpreme  oooit 
'he  supreme  court  directed  the  opinioo  of  lbs 
court  to  be  certified  pn  each  of  the  nmitis  oa 
which  the  judges  of  the  circuit  ooort  iiad  bees 
divided  in  opinion,  and  which j^ere  aigoed  be- 
fore it.  Schimmelpennick  et  Jl^w^Bagardud^ 
1  Peters,  264. 

60.  This  case  came  before  the  court  oa  a 
certificate  of  a  diTision  of  opinion  between  the 
judges  of  the  circuit  court  of  ihe  souihem  dis- 
trict of  New  York ;  the  court  haviiy  divided  is 
opinion  on  a  motion  for  execution,  after  a  veniiet 

Xinst  the  sureties  of  a  postmaster,  lor  the 
^  intifi'.  The  circuit  court  directed  the  qaes- 
tions  which  arose  on  the  motion,  and  on  vhich 
they  had  dififered,  to  be  certified  to  the  supreme 
court.  Dox  et  a,  t.  The  Pos/8iastar-(jesra,  1 
Peters^  318. 

61.  The  facts  of  the  case  were  agreed  bj  the 
counsel  for  the  plaintififand  delhndant;  aod  the 
agreed  case  was  stated  in  the  record.  T» 
jud^s  of  the  circuit  court  of  Rhode  Island  faavii^ 
divided  in  opinion  upon  the  case,  the  same  was 
certified  to  the  supreme  oonrt  for  decisioc  Tbs 
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coart  directed  it  to  be  certified,  that  the  plamtifT 
was  entitled  to  recover  apon  the  facts  agreed  in 
the  case,  and  that  jadgment  onght  1o  be  given 
for  the  plaintiff.  Gardner  v.CdlinSj  2  Peters,  58. 

62.  An  action  Was  instituted  in  the  circa  it 
ooart  of  Kentncky  on  a  promissorv  note,  by  the 
Bank  of  the  United  States;  and  the  defendants 
Ifiled  a  plea,  setting  forth  circumstances  which 
brought  up  the  question  of  usury,  in  the  dis- 
counting of  the  note.  The  plaintiffs  demurred  ] 
and  the  judges  of  the  circuit  court  differed  in 
opinion  on  the  questions  taised  by  the  plead- 
ings :  1.  Whether  the  facts  set  forth  in  the  plea, 
made  out  a  case  of  umry.  2.  Whether,  if  inere 
was  usury  in  the  ease,  ^e  note  is  invalid,  so 
that  no  recovery  can  be  had  thereon.  3.  Whe- 
ther, if  not  wholly  void,  a  part  of  the  note  can 
be  recovered .  Bctn^  of  the  United  States  v.  Owens 
^tnd  atkersj  2  Peler^  527. 

€3.  Aetion  on  a  bill  of  exchange.  A  judgment 
%a8  confessed  on  a  case  stated,  subject  to  the 
opinion  of  the  court,  whether  the  court  had  juris- 
diction of  the  suit.  The  judges  differed  in  opinion, 
and  the  question  on  Which  they  divided,  was 
tsertified  to  the  supreme  ccurt.  6uckner  v.  Fin- 
iey  and  Van  Lear,  2  Peters.  586. 

64.  A  writ  of  right  was  brought  in  the  circuit 
court  of  the  southern  district  of  New  York,  and 
■the  judges  of  the  court  were  opposed  in  opinion 
on  auestions  presented  in  the  trial  of  the  cause, 
on  tlie  pleadings,  and  on  this  merits.  The  record 
oontaineil  all  the  pleadings,  and  the  evidence 
given  on  the  trial  j  and  the  questions  on  which 
the  judges  were  opposed,  were  certified  to  the 
•upreme  court,  inglis  r.  The  Trustees  of  the 
Sadors^  Snug  Harbour,  8  Peters,  99. 

65.  The  questions  on  which  the  judges  of  the 
oircuit  court  of  North  Carolina  were  op|)oSed  in 
opinion,  arose  in  an  action  instituted  aeainst  the 
-defendant,  to  recover  damages  for  ne^ecting  to 
institute  a  suit  against  the  endorser  ofa  promis- 
sory note,  until  after  the  remedy  was  barred  by 
the  statute  of  limitations.  The  question  certified 
to  the  supreme  court  arose  on  the  finding  of  the 
jury  for  the  plaintiff,  subject  to  the  opinion  Of  the 
court,  whether  the  statute  of  limitations  was  not 
a  bar  to  the  plaintiff's  action  against  the  defend- 
ant. Wilcox  et  oi.  Y.  The  Es^rs  of  Plummer^  4 
Peters,  172. 

66.  On  inspectinff  the  record,  it  was  perceived 
that  the  judges  of  the  circuit  court  of  Rhode 
Island,  instead  of  dividing  on  one  or  more  points. 
Iiad  divided  on  the  whole  case,  and  had  directea 
the  whole  case  to  be  certified  to  the  supreme 
court.  Considering  this  as  irregular,  the  Supreme 
ooQTt  directed  the  cause  to  M  remanded  to  the 
circuit  court,  that  further  proceedings  may  be 
liad  therein  according  to  law.  Saunders  V.  Gmddf 
A  Peters,  392. 

67.  This  case  was  certified  from  the  circuit 
ooart  of  Vermont,  the  judges  of  that  court  being 
opposed  in  opinion  on  three  questions.  1.  Whe- 
tkev  the  plaintiffs  have  shown  that  they  have  a 
iig;fat  to  hold  lands:  2.  Whether  the  plaintiffs 
are  barred  by  certain  statutes  of  limitations  of 
covenant :  8.  Whether  the  plaintiffs  are  entitled, 
md  for  how  long,  to  recover  mesne  profits. 

qaestieas  arose  bh  an  agreed  case,  In 


w'hich  all  the  matters  in  the  cause  were  stated. 
The  supreme  court  directed  it  to  be  certified  to 
the  circuit  court:  l.That  the  plaintiffs  had  a 
right  to  hold  lands,  and  especially  the  lands  in 
controversy :  2.  That  the  plaintiffs  are  not  barred 
by  the  statutes  of  limitations:  3.  That  no  mesne 
profits  can  be  recovered,  unless  the  parties, 
plaintiffs,  bring  themselves  within  the  proTi- 
sions  of  the  laws  of  Vermont  of  15th  November^ 
1830.  The  Society  for.  the  Propagation  of  the 
Gospel  v.  7'he  Town  of  Pawlet,  4  Peters,  480. 

68.  A  bill  was  filed  on  the  equity  side  of  tb.e 
circuit  court  of  Virginia,  and  the  judges  were 
opposed  in  opinion  on  questions  arising  in  the 
case,  as  to  the  appropriation  and  distribution  of 
the  assets  of  the  estate  of  a  testator.  Thesie 
questions  were  certified  to  the  supreme  court. 
Backhouse  v.  Patton^  5  Peters,  160. 

69.  In  an  action  on  a  bond  to  the  United  State«, 
the  judges  of  the  circuit  court  of  Maryland  were 
divided  in  opinion  as  to  the  right  of  the  plaintiffs 
to  recover  against  the  defendants  as  sureties  for 
a  debt  due  to  the  United  States,  by  the  Bank  of 
Somerset.  United  States  v.  Robertsonj  5  Peter% 
641. 

70.  The  question  on  which  the  judges  of  the 
circuit  court  of  Maryland  were  opposed  in  opinion 
was,  whether  there  was  a  variance  between  the 
contract  declared  upon,  and  the  contract  given 
in  evidence;  the  action  being  against  the  de- 
fendants as  surviving  partners:  when,  it  was 
alleged,  that  one  of  the  defendants  had  died  be- 
fore any  of  the  transactions  happened,  out  of 
which  the  suit  arose.  Schimmelpennick  v.  Turner^ 
6  Peters,  1. 

71.  An  action  of  debt  was  brought  on  a  pro- 
missory note  in  the  circuit  court  for  the  district 
of  West  Tennessee,  and  the  judges  of  the  court 
were  opposed  in  opinion  on  questions  which  arose 
on  the  plaintiff's  demurrers  to  the  defendant's 
pleas;  and  also  whether  the  averment  of  the 
citizenship  of  some  of  the  parties  to  the  suit, 
was^ufiicient.  A  certificate  of  this  division  ol 
opinion  was,  by  the  direction  of  the  circuit  court, 
made  to  the  supreme  court,  according  to  law* 
Kirkman  v.  Hamilton^  6  Peters,  20. 

72.  The  judges  of  the  circuit  court  of  North 
Carolina  were  opposed  in  opinion,  on  a  questioni 
whether  the  priority  to  which  the  United  States 
are  entitled  in  case  of  a  general  assignment  made 
by  a  debtor,  comprehends  a  bond  for  duties  exe* 
cuted  anterior  to  the  assignment^  but  not  payable 
until  after  the  same.  The  question  was  certified 
to  the  supreme  court.  United  States  v.  The  Stati 
Sank  of  North  Carolina,  6  Peters,  29. 

73.  On  the  motion  of  the  defendants,  a  mid 
was  given  in  the  circuit  court  of  Ohio,  on  the 
marshal,  to  show  cause  why  the  taxation  of  oosta 
in  the  case  on  execution,  should  not  be  reversed 
and  corrected.  The  judges  of  the  circuit  court 
were  divided  in  opinion,  and  the  division  wai 
certified  to  the  supreme  court.  Heldj  that  the 
case  was  not  within  the  provision  of  the  judicial 
act  of  1802 ;  and  that  this  question  could  not  be 
certified  to  the  supreme  court.  Bank  of  th$ 
U.  States  Y.  Green  and  others,  6  Peters,  26. 

74.  lo  this  case  the  court  decided  that  a  dlvi» 
sion  of  opinion  between  the  judges  of  the  circuit 
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court  of  New  York,  on  a  motion  for  a  new  trial, 
could  not  be  certified  to  the  sapreme  court.  The 
parties  agreed  that  the  case  should  stand  as  if  a 
judgment  had  been  entered  in  the  circuit  court 
of  New  York,  and  a  writ  of  enor  prosecuted. 
The  court  went  on  to  decide  the  case.  Grant  et 
d.  y.  Raymond^  6  Peters,  218. 

75.  The  defendant  was  indicted  on  the  twenty- 
fourth  section  of  the  act  of  congress  of  2d  Mafch, 
1825,  entitled  "an  act  to  reduce  into  one,  the 
several  acts  establishing  and  regulating  the  post- 
office  department:''  for  advising,  procuring,  and 
assisting  one  J.  S.,  a  mail-carrier,  to  rob  the 
mail ;  and  being  convicted^  he  submitted  a  mo- 
tion in  arrest  of  judgment :  one  reason  in  sup- 
port of  which  motion  was,  that  the  indictment 
did  not  sufficiently  show  an  ofTence  against  the 
said  act,  because  the  same  did  not  directly 
chaige,  or  otherwise  av^r,  that  the  said  J.  S.  did 
actually  rob  the  mail  j  and  upon  argument,  the 
judges  were  opposed  m  opinion  on  this  question, 
viz.;  whether  an  indictment  groundecl  on  the 
said  statute  for  advising,  &c.,  a  mail-carrier  to 
rob  the  mail,  ought  to  set  forth  and  aver  that  the 
said  carrier  did  commit  the  offence  of  robbing 
the  mail ;  and  therefore  the  judges  directed  the 
same  to  be  certified  to  the  supreme  court. 
United  States  v.  Mills,  7  Peters.  138. 

76.  In  this  case  the  defendant  was  indicted 
and  convicted  of  robbing  the  United  States' 
mail,  and  being  pardoned  by  the  President  of 
the  United  States,  a  question  arose  in  the  circuit 
court  of  the  United  States,  whether  the  defend- 
ant should  plead  the  pardon.  On  this  question 
the  judges  of  the  court  were  opposed  in  opinion, 
and  the  question  was  certified  to  the  supreme 
court  for  its  decision.  United  States  v.  Irilson, 
7  Peters,  150. 

77.  This  case  was  submitted  to  the  circuit 
court,  on  a  statement  of  facts  agreed  upon  by 
the  counsel  of  the  plaintiff,  and  the  district  at- 
torney of  the  United  States.  The  whole  of  the 
agreed  facts  were  sent  up  with  the  record.  Upon 
the  trial  and  statement  of  facts  in  the  cause^  cer- 
tain questions  had  occurred,  on  which  the  opi- 
nions of  the  judges  were  opposed ;  and  the 
points  of  disagreement  were  certified  to  the  su- 
preme court  for  their  decision.  The  court  de* 
cided  on  all  the  questions  certified,  with  one  ex- 
ception.   Harris  v.  Elliott,  10  Peters,  25. 

78.  An  action  of  assumpsit  was  commenced 
by  the  plaintiff  against  the  collector  of  the  port 
ot  New  York,  to  recover  a  sum  paid  to  him  for 
duties  on  certain  goods;  the  goods  not  being 
liable,  under  the  law.  to  the  duties  charged  by 
the  collector.  On  the  trial  of  the  cause,  the 
judges  of  the  circuit  court  of  the  southern  dis- 
trict of  New  York  were  opposed  in  opinion,  as 
to  the  construction  of  the  act  of  congress,  by 
which  the  duties  were  claimed  ]  and  being  so 
opposed  in  opinion,  the  question  as  to  the  con- 
struction of  tne  l|w,  was  certified  to  the  supreme 
court  for  decision.  Elliott  Y.Swartwout.  10  Pe- 
ters, 137. 

79.  An  action  of  detinue  was  instituted  in  the 
circuit  court  of  West  Tennessee,  to  recover  a 
slave.  During  the  progress  of  the  suit,  the  de- 
fendant died;  and  his  personal  representative 


moved  to  dismiss  the  suit,  on  the  eround  that  it 
did  not  survive.  On  this  motion,  the  judges  of 
the  court  were  divided  in  opinion ;  and  the  eaune 
was  certified,  for  its  decision,  to  the  supreme 
court.    Dams  v.  Braden,  10  Peters,  286. 

80.  A  question,  whetner  a  plaintiff  in  eject- 
ment shall  be  permitted  to  enlarge  the  tenn  in 
the  demise,  is  one  within  the  direction  of  the 
court,  to  which  the  motion  for  the  purpose  is 
submitted ;  and  it  cannot  be  certified  to  toe  su- 
preme court,  if  the  judges  of  the  dicoit  oout 
are  divided  in  opinion.  Lannin^s  Laau  t. 
Vaughan  et  d.^  10  Peters,  367. 

81.  Certain  points,  on  which  the  judges  of  tlie 
circuit  court  were  divided  in  opinion,  were  certi- 
fied to  the  supreme  court,  by  the  circuit  coort 
of  Rhode  Island.  The  whole  of  the  matters  in 
the  case,  were  sent  up  in  the  record.  Theqoef* 
tion  certified,  was,  whether  a  confirmato^  set 
of  the  assemoly  of  Rhode  Island,  was  suffieieDt 
to  divest  the  title  of  those  who  claimed  the  land, 
and  gave  a  title  to  the  grantees  on  a  deed  oon* 
firmed  by  the  act.  This  question  was  present- 
ed, in  effect,  in  six  questions,  on  vrhich  the 
judges  of  the  circuit  court  were  opposed  io  opi' 
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stated  that  the  court  was  of  opinion,  that  the 
grantees  in  the  deed  confirmea  by  the  legiib- 
ture  of  Rhode  Island,  took  an  absolute  fitle  to 
the  premises  in  dispute  in  the  cause:  which 
opinion  answers  the  first,  second,  third,  foorth, 
and  sixth  question  so  certified ;  and  also  the  fifth 
question,  except  that  part  of  the  fifth  qnestioB 
which  refers  to  a  description  of  the  premises, 
and  which  is  not  so  stated  as  to  enable  the  so- 
preme  court  to  express  an  opinion.  LM^ 
d.  V.  Wilkinson,  10  Peters,  294. 

82.  Questions  respecting  the  practice  of  the 
circuit  court  in  equity  cases,  which  depend  ofi 
the  sound  discretion  of  the  court,  in  the  appli- 
cation of  the  rules  which  regulate  the  course  of 
equity  proceedings,  to  the  circumstances  of  soeh 
particular  case :  are  not  Questions  which  can  he 
certified,  on  a  division  ot  opinion  of  the  cireoit 
court.    Packer  v.  NixoUf  10  Peters,  408. 

83.  The  questions  certified  to  the  sopnoe 
court  were,  whether,  on  certain  facts  whia 
were  in  evidence  in  the  cause,  the  deed  was  ad- 
missible in  evidence,  under  the  acts  of  \h»^ 
latures  of  North  Carolina  and  Tennessee ;  and 
whether  certain  evidence,  which  was  given  on 
the  trial,  did  or  did  not  conduce  to  prove  that 
the  defendants  puTchased  under  a  ptrticultf 
person.  On  these  questions,  the  jodgesof  the 
circuit  court  of  Tennessee  were  opposed  io  off 
nion ;  and  the  same  were  certified,  andansvei* 
ed  by  the  supreme  court.  Denn,  Lessee  ofSa^i 
V.  Reid  et  d.,  10  Peters,  524. 

84.  On  an  indictment  for  passing  a  mlvercoa 
of  Spain,  called  <<a  bead  pistareen,''  the>id^ 
of  the  circuit  court  of  New  Jersey  were  opposed 
in  opinion:  1.  Whether  the  head  psiareen ^ 
a  part  of  the  Spanish  dollar  ?  2.  ^¥hether  it  a 
made  current  by  a  kw  of  the  United  States. 
These  questions  were  certified  to  the  sopremd 
court;  and  the  indictment  and  a  q)ecia]  verdirt, 
containing  all  the  facts  of  the  esse,  were  scot 
up  with  the  record.    The  court  directed  so  » 
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8wer,  in  the  negative,  to  be  certified  to  the  cir- 
cuit court.  United  States  y.  Gardner y  10  Peters, 
618. 

85.  An  action  of  debt  was  institnted  on  an  act 
of  the  leffislature  of  New  York,  to  recover  cer- 
tain penalties,  for  bringing  into  the  state  of  New 
York  certain  paupers,  in  yjolation'  of  the  pro- 
visions of  the  act.  Tne  declaration  set  out  the 
law  of  New  York,  and  the  breach  of  its  pro- 
visions, by  the  defendant.  The  defendant  de- 
iDurrea  to  the  declaration,  and  the  plaintiff  join- 
ed in  the  demurrer.  The  judges  of  the  circuit 
court  of  the  southern  district  of  New  York  were 
opposed  in  opinion  on  the  question  whether  the 
act  of  the  legislature  of  New  York,  mentioned 
in  the  declaration,  assumes  to  regulate  com- 
merce between  the  port  of  New  York  and 
foreign  ports.  This  was  certified  to  the  supreme 
court.  City  of  New  York  ▼.  Miln^  11  Peters, 
102. 

86.  In  an  action  on  a  policy  of  insurance,  on 
the  steamboat  Lioness,  the  defendant  filed  cer- 
tain pleas,  to  which  the  plaintiffs  demurred ;  and 
on  the  argument  on  the  demurrer,  the  judges  of 
the  circuit  court  were  opposed  in  opinion ;  and 
the  same  were  certified,  at  the  request  of  the 
defendant.    The  questions  certified  were:  1. 
Whether  the  policy  covered  a  loss  by  fire,  caused 
by  the  barratry  of  the  master?    2.  Doe%  the 
policy  cover  a  loss  by  fire,  caused  by  the  negli- 
gence, carelessness,  or  unskilfulness  of  the  mas- 
ter and  crew,  or  any  of  them  ?    3.  Is  the  alle- 
gation, that  the  loss  by  fire  was  caused  by  the 
negligence,  careless  neglect,  or  unskilful  con- 
duct of  the  master  and  crew,  a  defence  to  the 
action  1    4.  Are  the  pleas,  or  either  of  them, 
sufficient?     The  supreme  court  decided  the 
first,  second,  and  third  questions  in  favour  of  the 
plaintiff,  and  certified  the  same  to  the  circuit 
court ;  and  also  that  the  pleas  in  bar,  or  either 
of  them,  were  not  a  defence  to  the  action. 
WaterM  ▼.  The  Merchant^  Louisville  Ins.  Co.j  1 1 
Peters,  213. 

87.  The  defendant  was  indicted  for  forging  a 
bill  of  the  Bank  of  the  United  States;  and  the 
judges  of  the  circuit  court  of  the  United  States 
for  the  Pennsylvania  district,  being  opposed  in 
opinion,  whether  the  same  was  a  bill  of  the 
iiank  of  the  United  States,  according  to  the 
eighteenth  section  of  the  act^  granting  a  charter 
to  the  bank;  the  same,  with  the  indictment, 
vras  certified  to  t|ie  supreme  court  for  its  de- 
cision.    United  States  ▼.  Brewster^  7  Peters,  164. 

88.  The  opinions  of  the  judges  of  the  circuit 
court  of  Pennsylvania  were  opposed  in  opinion, 
on  a  ouestion  arising  on  a  demurrer,  oy  the 
Uaitect  States,  to  a  plea  of  autre  fois  acquit,  to 
an  indictment  for  passing  a  counterfeit  bank  note 
of  the  Bank  of  the  United  States ;  and  the  same 
was  certified  to  the  supreme  court.  United  States 
▼.  Randenbush.  8  Peters,  288. 

89.  The  judges  of  the  circuit  court  of  Ken- 
tocky  were  divided  in  opinion,  whether,  on  the 
-whole  circumstances  appearing  in  the  case,  the 
court  can  have  jurisdiction.  The  bill  on  the 
equity  side  of  the  court,  and  the  answer  of  the 
defendants,  upon  which  the  question  of  jurisdic- 
tion arose,  were  sent  up  with  the  record.    The 


division  of  opinion  between  the  judges  was  cer- 
tified to  the  supreme  court,  and  by  that  court  it 
was  certified  that  the  circuit  court  had  jurisdic- 
tion of  the  Hjase.  Boone  et  al.  v.  Chiles  et  a/.,  8 
Peters,  532. 

90.  The  judges  of  the  circuit  court  of  Massa- 
chusetts were  opposed  in  opinion  on  five  points 
which  arose  on  the  trial,  before  a  jury,  of  the 
cause;  and  they  were,  with  all  the  evidence, 
certified  to  the  supreme  court  for  its  decision. 
Carrington  et  al,  v.  The  Merchants^  Ins.  Co.,  8 
Peters,  495. 

91.  The  judges  of  the  circuit  court  of  Kf^n- 
tucky  were  divided  in  opinion  on  a  motion  for 
instructions  to  the  jury,  made  by  the  defendant's 
counsel,  that,  on  the  evidence,  the  jury  should 
find  that  the  defendant  was  not  guilty  of  the 
offence  for  which  he  was  indicted.  This  was 
certified  to  the  supreme  court,  and  the  court 
directed  a  certificate  that  the  evidence  was  suf- 
ficient to  authorize  a  condemnation  of  the  de- 
fendant, the  case  being  within  the  provisions  of 
the  act  of  congress  on  which  the  defendant  was 
indicted.     United  States  v.  Bailey.  9  Peters,  238. 

92.  The  defendant  was  indicted  under  the  act 
of  March  3, 1823,  entitled  "  an  act  for  the  punish- 
ment of  frauds  committed  on  the  government 
of  the  United  States."  The  counsel  for  the  de- 
fendant moved  the  court  to  instruct  the  jury  that 
the  evidence  did  not  conduce  to  establish  the 
offence  denounced  in  the  first  section  of  the  act, 
which  motion  the  attorney  of  the  United  States 
opposed,  and  on  this  question  the  opinions  of  the 
judges  were  opposed.  The  whole  case,  and  the 
question  on  which  the  judges  were  divided,  were 
certified  to  the  supreme  court.  The  court  were 
of  opinion,  that  the  whole  case  having  been  cer- 
tifiea  to  the  supreme  court,  and  it  having  been 
repeatedly  decided  by  the  court  that  the  whole 
case  cannot  be  adjourned  on  a  division  of  the 
judges,  the  court  cannot  decide  the  case  in  its 
present  form.  The  cause  was  remanded  to  the 
circuit  court  of  Kentucky  for  further  proceedings, 
this  court  not  having  jurisdiction  over  the  ques- 
tion stated.  United  States  v.  Bailey^  9  Peters,  267. 
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1.  Where  the  vendee  of  real  estate  had  pur- 
chased it  subject  to  the  dower  of  the  widow^  of 
which  dower  he  mip;ht  have  been  informed  it  he 
had  used  proper  diligence,  a  court  of  equity  will 
not  interfere  to  release  the  vendee,  but  will  leave 
him  to  such  legal  remedy  as  he  may  be  entitled 
to,  in  case  his  title  should,  at  any  future  time, 
be  disturbed.  Greenleaf  v.  Queen  et  a/.,  1  Peters, 
147. 

2.  The  doctrines  of  the  common  law  on  the 
subject  of  dower,  although  since  altered  by  an 
act  of  assembly  of  Maryland,  were  still  the  law 
of  Maryland  when  the  United  States  assumed 
jurisdiction  over  the  District  of  Columbia ;  and 
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this  defect.     Thi  UniUd  States  v.  The  Naney^  3 
Wash.  C.  C.  R.  28L 

38.  Where  a  bond  had  been  taken  by  the  col- 
lector, by  which  the  obligor  stipnlated  to  reland 
a  cargo  on  board  a  particular  yessel  in  the  United 
States,  aithongh  tne  same  might  be  prevented 
by  the  perils  of  the  sea ;  and  stipulating  that  a 
certificate  of  the  landing  of  the  cargo  should, 
within  a  limited  time,  be  delivered  to  the  col- 
leotor  of  the  port  of  Philadelphia,  to  whom  the 
bond  had  been  given ;  the  court  held  the  bond 
void,  the  embargo  laws  not  authorizing  the  in- 
sertion of  such  stipulations.  The  United  States 
▼.  Morjtan  et  d.,  3  Wash.  C.  C.  R.  10. 

39.  Debt  on  a  bond  given  under  the  embai^ 
laws.  The  question  on  the  evidence  was,  whe- 
ther the  defendants  were  t>revented.  by  perils  of 
the  sea,  from  performing  the  conaition  of  the 
bond.  It  was  alleged  that  the  vessel  was,  by 
perils  of  the  sea,  driven  into  St.  Thomas ;  and 
that,  when  there,  the  authorities  of  the  island 
obliged  the  master  to  sell  her  cargo.  The  United 
States  V.  Mitchell  et  d.,  3  Wash.  C.  C.  R.  95. 

40.  The  certificate  of  the  gpovemor  of  St. 
Thomas,  without  a  seal,  the  signature  of  the 
governor  being  proved,  was  offered  in  evidence 
to  prove  the  refusal  of  the  governor  to  permit 
the  vessel  to  proceed.  It  was  admitted  in  evi- 
dence to  prove  the  facts  all^jed.  The  matter 
stated  in  the  certificate  was  omcial.  If  the  ves- 
sel was  not  seaworthy,  the  injury  done  to  her  on 
her  voyage,  by  perils  of  the  sea,  will  not  excuse 
the  defendants,  who  should  clear  themselves 
from  all  imputations  of  this  kind ;  but  the  rule 
as  to  seaworthiness  ought  not  to  be  more  strict, 
in  such  cases  as  this,  than  in  the  case  of  insur- 
ance. It  is  sufficient,  if  the  vessel  were  sea- 
worthy for  the  voyage  upon  which  she  was  des- 
tined ;  and  the  want  of  this  mnst  be  proved  by 
him  who  afilrms  the  fact,  if  sufficient  causes  for 
her  disability,  such  as  storms,  &c.,  can  be  proved. 
Aliter,  if  no  such  cause  appears.    Jbid, 

41.  Information  against  the  brig  Agnes,  a 
coastine  vessel,  for  a  breach  of  the  embargo 
laws,  she  having  proceeded  from  the  United 
States,  in  December,  1808,  to  St.  Bartholomew, 
where  she  was  sold  to  the  appellant,  and  after- 
wards returned  to  Philadelphia  with  a  cargo.  A 
forfeiture  of  the  vessel,  imposed  by  the  embargo 
laws,  cannot  be  enforced  after  she  has  arrived 
within  the  jurisdiction  of  a  foreign  power;  but 
the  United  States  must  then  resort  to  the  penal- 
ties imposed  by  those  laws,  and  proceed  for 
double  the  value  of  the  vessel  and  cargo^  to 
which  they  are  entitled  upon  their  violation. 
Parker  Y.The  United  States,  2  Wash.  361. 

42.  The  obvious  intention  of  the  legislature 
of  the  United  States,  by  the  non-intercourse 
laws,  was  to  prohibit  the  American  citizens  and 
property  from  a  commerce  with  foreign  coun- 
tries. The  Sally  and  Cargo,  1  Gallis.  C.  C.  R.  58. 

43.  At  no  time  was  it  illegal  for  a  foreign 
vessel  to  depart  from  the  United  States  in  bal- 
last.   Ibid. 

44.  Onus  probandi  rests  on  the  claimant  set- 
ting up  a  special  defence.  The  Short  Staple,  1 
Gallis.  C.  C.  R.  104. 

46.  A  registered  vessel  was  within  the  prohi- 


bition of  the  third  section  of  the  act  of  1808,  d 
8.  That  section  was  not  repealed  by  the  nine* 
teenth  section  of  the  act  of  1809.  ch.  91 :  or  by 
the  second  section  of  the  act  ot  28lh  ol  Jaoe, 
1809,  ch.  9.    Ibid, 

46.  Under  the  third  section  of  the  act  of  1808, 
ch.  8j  the  return  caigo  was  not  affected  with  the 
forfeiture.    Ibid. 

47.  The  fourteenth  section  of  the  act  of  1S09, 
saved  the  provisions  of  the  embargo  acts  from 
affecting  collection  districts  adjacent  tot  foreign 
territory,  or  vessels  bound  thereto.  Tkt  SIm^ 
Falmouth  and  Cargo,  Robert  Utile, Cimmi^l 
Gallis.  C.  C.  R.  130. 

48.  By  the  nineteenth  secUon  of  the  ict  ot 
1809,  ch.  91,  and  second  section  of  the  act  of 
1809,  ch.  9,  the  embargo  acts  were,  as  tofotore 
cases,  repealed.  The  Orono,  2  Gallis.  C.  C.  H 
137. 

49.  The  third  section  of  the  embargo  set  m 
not  repealed  by  the  act  of  1809,  ch.  91.  Tkt 
Argo,  2  Gallis.  C.  C.  R.  150. 

50.  An  offence,  punished  by  fine  and  iaipn- 
sonment,  under  the  embargo  act  of  1809,  ch.  72, 
was  not  saved  from  repeal,  by  the  Baring  clanse 
of  the  second  section  of  the  act  of  Jone,  18W, 
ch .  9.  UniUd  States  v.  Mann,  2  Gallia.  C  C.  B. 
177. 

61.  The  circuit  court  has  cogniiaace  of  sadi 

an  offence.    Ibid. 

52.  The  assignment  of  breaches  in  an  ictm 
upon  an  embargo  bond,  is  a  part,  and  ttciy 
important  part  of  the  declaration:  and  npM 
demurrer  to  the  declaration,  the  plaiDtir*  «• 
tomey  will  not  be  permitted  to  rtrikc  wl  tw 
assignment  of  breaches,  on  the  gronnd  ihanw 
declaration  is  good  without  it.  Sach  a  eoBi« 
would  not  be  tolerated  in  any  court.  Wmm 
Dixon  et  al.  v.  The  United  States,  I  Brockenb. 
C  C  R  177 

63.  A  variance  between  the  declaialioB  aui 
bond,  is  an  erroneous  description  of  the  w^^ 
ment  referred  to,  so  that  it  does  not  »pp«»J®  * 
the  same,  when  produced  in  evidence,  €iin»* 
03'er,  or  at  the  trial.    Ibid.  _   _  ..  i 

54.  A  bond,  made  payable  to  "TbernJ" 
States  of  America,"  would,  it  seenw,  be  Um 
at  common  law,  for  "The  United  SttW  " 
America,"  are  a  corporation  endowed  wi^^"* 
capacity  to  sue,  and  be  sued,  to  convey  ami  re- 
ceive property.    Ibid.  ^ 

55.  An  embargo  bond,  made  p«y*W«.*''  Z 
United  States,  is  good,  though  the  act  dir««J 
that  the  master,  &c..  ahould  give  bond  to  w 
collector  of  the  district  from  which  the  ▼«» 
was  bound  to  depart ;  the  proper  <*n"^?^t," 
that  act  requiring,  that  the  bond  should  be  »tf® 
by  the  collector,  but  made  payable  tolhe  tot" 
States.    Ibid.  178.  ,. 

56.  A  clause  was  inserted  in  an  c^^'PS 
not  authorized  by  the  statute,  and  a  coodit^ 
was  omitted  which  the  statute  directed  totj 
inserted.  It  seems:  1.  That  a  statutory /f^ 
that  contains  more  than  the  statute  reqoi'*^  ■ 
not  vitiated  by  the  anrplus  matter;  bat  i^ 
court  will  reject  the  surplusage,  as  a  »^ JT 
lity,  and  construe  the  bond  as  if  soch  »««'P" 
matter  were  not  contained  in  it.    2.  That  a  v** 
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tatory  bond  is  vitiated  by  the  omiMion  of  a  ma- 
terial condition  required  by  the  statute,  viz: 
'Mangers  of  the  seas  excepted."  William 
Dixon  et  d.  v.  Tke  United  SUUUj  I  Brockenb.  C. 
C.  B.  178. 

57.  A  statutory  bond,  taken  in  a  penalty  greater 
than  that  prescnbed  by  law,  is  void,  whether  the 
statute  prescribes  a  specific  sum  as  a  penalty,  or 
a  standard  by  which  the  penalty  is  to  be  mea- 
sured, so  as  to  give  a  precise  sum.  If,  in  the 
latter  case,  from  the  nature  of  things,  the  exact 
penalty  could  not  be  ascertained  with  absolute 
mathematical  precision,  and  the  variance  should 
be  so  inconsiderable  as  to  be  entirely  compatible 
with  an  honest  difference  of  opinion :  it  would 
be  a  question  to  be  decided  by  a  jury,  whether, 
under  such  circumstances,  the  signature,  with- 
out objections  by  the  obligor,  would  not  import 
his  aesent  to  the  estimate  as  the  true  value. 
Jbid. 

58.  A  libel  against  a  vessel  for  violating  the 
embargo  laws,  must  contain  a  substantial  state- 
ment of  the  offence,  and  it  must  be  made  with 
reasonable  precision.     But,  inasmuch  aa  the 
embargo  act  of  Deceinber,  1807,  prohibits  all 
vessels,  whether  foreign  or  domestic,  registered 
or  coasting  vessels,  from  sailing  to  any  foreign 
port  or  place,  and  the  supplemental  act  of  Janu- 
ary, 1808,  annexes  the  penalty  of  forfeiture  to 
any  vessel  which  violates  either  act,  it  is  not 
necessary  that  the  libel  should  set  forth  the  par- 
ticular character  of  the  vessel.    United  States 
V.  The  Schooner  Little  CkarleSf  1  Brockenb.  C. 
C.  R.  347. 

59.  The  exception  in  the  act  exempting  foreign 
vessels  from  its  penalties,  in  certain  cases,  need 
not  be  noticed.  The  libel  is  good,  though  it 
does  not  charge  that  the  vessel  libelled  was  not 
embraced  witnin  the  exception.    Ifnd. 

60.  A  vessel  is  chargeu  with  having  violated 
the  embargo  acts,  in  departing  from  a  port  of  the 
United  States,  and  proceeding  to  Antiffua.    The 
proof  is,  that  she  was  at  Camden,  in  North  Ca- 
rolina, in  December,  1807,  and  January,  1808, 
and  was  in  the  port  of  Norfolk  in  April,  1808. 
field,  that  the  report  and  manifest  of  her  cargo, 
with  the  affidavit  made  by  the  captain,  before 
the  collector  at  Norfolk,  which  are  adduced  as 
proof  that  she  took  in  her  cargo  at  Antigua,  is 
admissible  evidence.     1st.    These  documents 
constitute  one  entire  transaction :  they  need  not 
the   entry  of  the  ship  to  make  it  complete. 
2d.  In  a  prosecution  against  the  ship  itself,  a 
forfeiture  is  incurred  by  her  violation  of  the  act, 
whether  with  or  without  the  authority  of  the 
owner.     The  vessel  is  put  in  action  by  the  crew. 
who  are  guided  by  the  master;  she  acts  ana 
speaks  by  the  master,  and  reports  herself  by  the 
master  ;  she  is,  therefore,  afiected  by  his  report, 
whether  the  owners  be  so  affected  or  not.    But 
the  owner  is  properly  affected  by  it.  The  master 
is  selected  by  the  owner  as  his  agent,  amongst 
other  things,  for  reporting  the  vessel.    The  re- 
port is  prescribed  by  law.    It  must  state,  truly, 
the  voyage,  and  the  place  from  which  she  last 
sailed.      Tne  owner  then,  has  authorized  the 
master  to  make  the  report;  and  though  he  may 


controvert  it,  yet  it  is  prima  facie  evidence. 
Ibid. 

61.  After  a  vessel  has  been  seized  and  libelled| 
and  forfeiture  claimed,  the  court  of  admiralty 
does  not  lose  its  jurisdiction  to  condemn  the  ves- 
sel by  losing  possession  of  it.    Ibid.  348. 

62.  An  order  made  by  a  district  judge  of  the 
United  States,  for  the  release  of  a  vessel  libelled 
for  a  breach  of  the  embareo  laws,  is  as  valid  if 
made  by  the  judge  at  his  chambers,  as  if  it  were 
made  in  open  court.  United  States  v.  Tke  SehooMr 
Little  Charles,  1  Brockenb.  C.  C.  R.  380. 

63.  Where  the  condition  of  a  bond  is,  that  the 
parties  will  perform  the  decree  of  the  court,  the 
term  ^'  the  court,''  means  the  court  which  shall 
ultimately  decide  the  cause.    Ibid, 

64.  By  the  provisions  of  the  embargo  laws,  a 
vessel  licensed  for  the  coasting  trade  was  not 
required  to  obtain  a  clearance  or  permit,  on  de» 
parting  from  a  port  of  the  United  States;  but  a 
clearance  only  was  necessary  on  her  departure 
from  a  district  of  the  United  States.  The  bond 
required  to  be  given  by  vessels  of  this  descrip* 
tion,  was  the  only  security  provided  against  her 
leaving  a  port.  The  Sloop  Elizabeth,  Paine's  C. 
C.  R.  10. 

65.  Long  Island  Sound  does  not  belong  either 
to  Connecticut  or  New  York ;  nor  to  any  district 
of  either  of  those  states.  A  coastinc:  vessel, 
therefore,  sailing  from  a  port  of  New  York  into 
the  Sound,  although  she  did  not  enter  a  district 
of  Connecticut,  departed  from  the  district  of  New 
York ;  and  not  having  a  clearance,  as  required 
by  the  embargo  laws,  was  held  to  be  forfeited. 


EMBEZZLEMENT. 

1.  Where  an  embezzlement  takes  place  oa 
board  of  a  ship,  the  seamen  are  not  liable  to 
contribute  out  of  their  wages,  unless  it  was 
caused  by  their  fraud,  connivance  or  negligence ; 
or,  if  the  offender  is  unknown,  unless  a  presum{^ 
tion  of  guilt  is  fixed  on  all  the  crew ;  or  at  least 
on  those  who  are  called  upon  to  contribute. 
Spurr  V.  Pearson,  1  Mason's  C.  C.  R.  104. 

2.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  of  the  salvors ;  whether 
in  port  or  at  sea.  The  Schooner  Boston,  1  Sum- 
ner's C.  C.  R.  328. 

3.  Embezzlement  by  the  salvors,  after  the 
property  is  put  into  the  hands  of  the  marshal,  is 
a  forfeiture  of  salvage,  and  that,  whether  at  the 
time  the  custody  of  the  property  be  in  the  salvors 
or  not.    Ibid, 

4.  The  captain  is  not  answerable  for  embez- 
zlement, after  the  capture  of  the  vessel  under 
his  command;  nor  can  he  be  called  upon  for 
contribution,  as  he  would  have  been  in  his  for- 
mer capacity.  Brevoor  et  d,  v.  The  Ship  Fair 
American,  1  Peters'  Adm.  Decis.  98. 

5.  In  a  foreign  port,  where  labourere  were 
mixed  with  the  crew,  seamen  are  answerable 
for  embezzlement,  unless  they  can  show  that 
the  plundering  was  the  act  of  the  strangers.  8 
Peters'  Adm.  Decis.  240. 
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6.  The  policy  of  the  law,  as  to  liability  of  sea- 
men for  embezzlement,  does  not  apply  so  strictly, 
when  strangers  ace  introduced  among  the  orew 
by  the  master.    Ibid, 

7.  Labourers  hired  occasional] v,  are  not  on  a 
footing  with  the  mariners  hired  (or  the  voyage; 
ao  as  to  produce  responsibility  in  the  seamen  for 
^eir  emoezzlement.    Rid. 

6.  All  the  seamen  most  4H>ntrilMite  to  embez- 
zlement, iti  proportion  to  their  wages ;  and  the 
wages  of  the  perfietrators  of  the  embezzlemeirt 
go  to  the  relief  of  innocent  members  of  the  orew. 

md, 

9.  A  seaman  who  is  absent  from  the  vessel, 
ml  the  time  of  the  embezzlement,  is  not  exempt 
from  contribution.    Ibid, 

10.  The  perpetrator  of  the  embezzleroeot  for- 
feits all  his  wages;  although,  in  cases  of  petty 
plunder,  exceptions  have  been  made.    Ibid. 

11.  Where  articles  belonging  to  the  cargo  are 
fflBbezzled  by  the  fraud  or  ne^igenee  of  a  sea- 
anan,  he  is  chargeable  for  the  value;  and  the 
«moam  may  be  deducted  from  his  wages.  £d- 
teards  v.  Sherman^  Gilpin's  D.  C.  R.  464. 

12.  Where  articles  Delongtng  to  the  caigo  are 
embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  neg- 
iigence  of  others;  nor  is  he  to  contribute  any 
portion  of  his  wages  to  make  it  good.    Bnd. 

13.  A  seaman  is  ohargeai»le  for  the  value  of 
artiidks  lost  by  his  inattention  and  carelessness, 
and  the  amount  mav  be  deducted  from  his 
wages.  Brown  v.  Tm  Neptunty  Gilpin's  D.  C. 
B.  91. 

14.  All  the  crew  must  contribute,  pro  rata,  to 
make  good  the  value  of  articles  of  the  cargo 
which  have  been  embezzled ;  but  proof  wjil  be 
admitted  to  show  the  innocence  of  some  of  the 
crew.  Sullivan  etal.  v.  Ingrahamj  Bee's  Adm. 
Decis.  182. 

15.  The  policy  of  the  law^  which  obliges  ma- 
nners engaged  for  a  voyage,  to  be  responsible 
for  each  other,  in  cases  of  embezzlement,  does 
not  apply  when  occasional  labourers,  or  other 
strangers,  commit  depredations  without  the  fault, 
negligenoe,  or  connivance  of  all,  or  any  part  of 
the  crew.  Mariners  v.  The  Kenfingtim,  1  meters' 
Adm.  Decis.  240. 

16.  The  burden  of  proof  lies  on  the  crew,  who 
are  answeiable  for  embezzlement,  nnless  they 
can  clearly  show  that  it  was  committed  by  per- 
sons not  of  the  orew.    Ibid. 

17.  Although  part  of  the  embezzlement  is 
fixed  on,  and  paid  by  some  of  the  crew,  yet  all 
are  to  contribute  to  the  residue.  Crammer  v. 
The  Fair  American^  1  Peters'  Adm.  Decis.  242. 

18.  The  whole  must  contribute,  according  to 
their  respective  wages,  the  captain  and  ofHcers 
of  the  ship  included.  Nor  is  an^  one  to  be  ex- 
epsed  from  this  geneml  contribution,  though  ab- 
sent from  the  ship,  and  not  in  a  situation  to  be 
capable  of  assisting  in  the  plunder.    Ibid. 


ENKOLLED  AND  LICENSED  VESSELS. 

1.  Under  the  eighth  section  of  the  coasting 
act  of  1793^  chap.  8,  no  forfeiture  is  incurred, 


until  the  vessel  has  actually  broken  ground,  with 
intention  to  commence  a  foreign  voyage.  Ute 
Julia,  1  GalHs.  C.  C.  R.  43. 

2.  The  forfeiture,  in  such  case,  does  not  at- 
tach, until  the  vessel  has  actually  quitted  the 
port,  with  an  intent  to  proceed  in  such  foreign 
voyage.  The  Friend^ip  and  Cargo,  I  Gallis.  Cw 
C.  R.  45. 

3.  f<  Foreign  voyage,'^  in  the  eighth  section 
of  the  coasting  act,  means  a  voyage  intended  te 
some  place  within  the  joriBdiction  of  a  foreign 
country,  or  at  least  without  the  territorial  wateia 
of  the  United  States.  The  Lark  and  Cargo,  1 
Gallis.  C.  C.  H.  56. 

4.  If  a  coasting  vessel  be  engaged  in  ille«l 
traffic,  it  is  a  good  cause  of  forfeiture,  within  me 
twenty-third  section  of  the  act  of  1793,  ch.  8. 
The  Two  Friends,  1  GaHis.  C.  C.  R.  118. 

5.  If  a  vessel,  licensed  for  the  fisheries,  take 
on  board  goods  with  intent  to  transport  them  on 
an  iHieit  voyage,  it  is  a  sufficient  <<  trade,  other 
than  that  for  which  she  was  licensed,"  within 
tbe  same  section.    J6id. 

6.  A  licensed  vessel,  transferred  in  whole  or 
in  part  to  a  foreigner,  is  forfeited  under  the  same 
section;  notwithstanding,  upon  such  transfer^ 
the  license  becomes  void.    Ibid. 

7.  Under  the  same  rule,  the  cargo  found  oa 
board,  at  the  time  of  seizure,  is  foneited ;  and 
not  merely  the  caigo  on  board  at  the  time  of 
committing  the  offi^nce.    Ibid. 

8.  A  voyage  to  a  foreign  port,  within  the  nsoal 
voyage  of  vessels  licensed  for  the  fisheries^  is 
not  a  ^^  foreign  voyage,"  within  the  meaning  of 
the  eiffhUi  section  of  the  act  of  1793.  ch.  8.  There 
mnst  be  an  intent  to  trade.  The  Three  Brothers^ 
1  Gallis.  C.  C.  R.  142. 

9.  If  a  coasting  vessel  arrive  from  one  distiicly 
at  another  district  in  the  same  state,  havine  on 
board  foreign  goods  exceeding  eight  hundred 
dollars  in  value,  without  being  provided  with, 
or  exhibiting  a  manifest  of  such  caigo,  this  is 
not  an  offence  for  which  the  vessel  is  forfeited, 
under  the  act  of  179S,  ch.  8.  Tha  Ameriea,  I 
Gallis.  €.  C.  R.  231. 

10.  By  illegal  traffic,  a  coastinff  vessel  losea 
the  protection  of  her  license,  and  is  forfeited 
under  the  23d  section  of  the  act  of  1793,  ch.  8, 
The  Mars.  1  Gallis.  C.  C.  R.  237. 

11.  Unaer  the  act  for  enrolling  and  liceosmg 
coasters,  of  February  8th,  1793,  ch.  153.  no  cooler 
can  be  sold  in  a  foreign  port,  nnless  her  lieeose 
be  previously  surrendered ;  nor  is  her  AmericaA 
character  changed  by  such  transfer.  Umdet 
States  V.  The  Hawke^  Bee's  Adm.  Rep.  34. 

12.  If  a  vessel  licensed  for  the  nsheriea  be 
engaged  in  an  illegal  traffic,  she  ia  forfeited 
under  the  23d  section  of  the  coasting  a^.  The 
sixth  section  does  not  apply  to  licensed  vessekL 
The  Eliza,  2  Gallis.  C.  C.  R.  4. 

13.  The  transportation  of  merchandiae  ifar 
hire  ia  a  trade  which  subjects  such  liceused  ves- 
sels to  forfeiture,    fbid. 

14.  If  a  vessel  licensed  for  the  coasting  tradt 
engage  in  smuggling  foreign  eoods,  she  is  fei- 
feited  under  the  92d  section  of  the  ooastir^  a^ 
The  Resohaion,  2  Gallis.  C.  C.R.  47. 

15.  By  the  act  of  congress  relating  to  the  «» 
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lofanent  of  nhips  and  Teswit,  it  ia  not  reauired 
to  make  a  bill  of  tale  of  a  vaMel  valid  tut  it 
shall  be  enrolled  in  the  ocutom-hoiue.  The  en- 
rolment seems  not  to  be  necessary  by  Ibe  kw 
to  make  the  title  valid,  bat  to  entitle  the  vessel 
to  the  character  and  privileges  of  an  Amerioan 
vesiel.    Hozey  v.  BucAoaan,  16  Peters,  218. 

16.  A  bill  of  sale  of  a  vessel,  accompanied 
by  possession,  does  not  eonstitote  a  good  title  in 
kw.  Such  an  lost  rumen  t,  so  aooompaoied,  is 
primA  facie  evidence  of  nght ;  but,  in  order  to 
constitute  a  full  right  under  the  bill  of  sale,  the 
transfer  should  be  bonA  fide,  and  for  a  Valuable 
•onsideration.    Ibid. 

See  FisBSRifis. 


ENTRY  AND  LOCATION  OP  LANDS. 

I.  Fennsylvania 601 

S.  VifKinia <K)1 

S.  NortJi  CaroUoa 1^1 

4.  Tanneawe SUS 

5.  Keitmcky 60^ 

a.  Oliio 60S 

1.  Pennsiflvania, 

1.  If  the  outlines  of  a  iaige  tract  of  knd  b^ 
oorreotly  surveyed,  no  third  person  has  a  rifhi 
to  impeach  the  interior  locations,  or  to  objed 
that  any  of  the  warrants,  within  the  odtlines, 
were  not  properly  sorveyed.  Lesue  ^Huid^kofer 
V.  Burrusj  1  Wash.  €.  Cf.  R.  109. 

2.  If  a  warrant  be  kcated  on  Otte  trtfct,  and 
afterwards  lifted  and  Jooated  upon  Another,  to 
which  no  third  person  has,  in  m  interim,  ae^ 
qvired  a  title,  it  is  vaKd :  aliter,  if  feuiother  has 
acquired  a  title  to  the  knd  thus  covered  in  the 
intermediate  period,    ibid. 

8.  To  render  an  applieatkm  ft  IbeHtion  on  thd 
day  it  was  made,  the  knd  mast  be  described 
with  anch  certainty  that  sobsequent  appKeants 
Biay  know  how  to  appMriata  the  adjisoeat  knd 
without  danger  of  incerferenoe.  Letiei  of  Lewis 
r,  Meredith,  3  Wash.  C.  C  R.  81, 

2.  Ftrgtnta* 

4.  The  owner  of  a  sarvey  made  itk  oonfenjtity 
with  his  entry,  and  not  interfering  with  the 
rights  of  any  other  person,  may  abandon  his 
aurrey  after  it  has  been  reeorded.  Tay/or'j  Les- 
9$€  ▼.  Jf^en,  7  Wheat.  23  ^  6  Cond.  Rep.  314. 

5.  The  provision  of  the  tiet  of  March  2d,  1807, 
ch.  76,  which  annuls  all  locations  made  on  knds 
previously  surveyed,  applies  to  sobsisting  surveys 
m  which  an  intersst  ie  okimed ;  not  to  those 
which  have  been  abandoned,  and  in  whioh  no 
peraon  has  an  interest.    IW. 

6.  On  a  trial  in  ejectment  for  knds  hi  Vtrgfoia, 
the  plaintiffs  offered  in  evidence  a  number  of 
•ntrieii  of  recent  date,  made  by  the  defendants^ 
within  the  bounds  of  the  imct  of  knd  m  dispute, 
deasgnated  as  "Young^s  fonr  thousand  aoreS)'^ 
and  attempted  to  prove,  by  A  witness,  tmt 
Youns,  when  he  made  the  entries,  had  heard  of 
the  plaintiffs'  claim  to  the  land.  The  defendants 
then  offered  to  introduce,  as  evidence,  official 
aopi**  of  entries  msde  by  other  and  third  per* 

aince  the  date  of  the  plaintiffs'  grant,  for 


the  norpose  of  proving  a  general  opinion,  that 
the  lands  contained  in  the  plaintiffs'  survey, 
mode  under  the  order  of  the  court,  after  the 
commencement  of  the  suit,  were  vacant  at  the 
date  of  such  entries;  and  to  disprove  notice  to 
him  of  the  identity  of  plaintiffs'  claim  when  he 
made  the  entries  under  which  he  claimed.  This 
evidence  was  unquestionably  irrelevant.  Stringer 
it  di.  v.  The  Lessee  ofYoungj  3  Peters,  337. 

7.  Entries  made  subfieqnent  to  the  plaintiff's' 
ckim,  whatever  mi£fht  have  been  the  impres* 
non  under  which  they  were  made,  could  not, 
possibly,  affect  the  title  held  under  a  prior  entry. 

S.  The  knd  law  of  Vii*ginia  directs  that,  with- 
in  three  months  after  a  survey,  the  surveyor 
shirill  enter  the  plat  and  certificate  thereof  in  a 
book^  weU  bound,  to  be  provided  by  the  court 
of  his  county,  at  the  connty  charge.  After  pre* 
scribing  this,  among  other  duties,  the  law  pro> 
eeeds  to  enact,  that  any  surveyor  failing  in  the 
duties  aforesaid,  shall  be  liable  to  be ^  indicted. 
The  law,  however,  does  not  declare  that  the  va- 
lidity of  snoh  survey  shall  depend  in  any  degree 
on  its  being  reeorded.    ibid, 

8.  North  Caroline. 

9.  In  North  Carolina  the  want  of  an  entry 
nutltffes  a  patent.  Polkas  Lessee  v.  Whidallj  t 
Osnck  87 ;  3  Cond.  Rep.  286. 

10.  The  act  of  assernoly  of  North  Carolina  of 
November,  1777,  establishing  offices  for  receiv- 
injg  entries  for  daims  for  knds,  did  not  authorize 
entries  for  knds  within  the  Indian  boundary. 
The  act  of  1778  is  t  legislative  declaration  ex- 
plaining and  amending  the  former  act ;  and  no 
tHlO  is  acquired  by  an  entry  contrary  to  those 
kws.  Preston  v.  Browdsr,  1  wheat.  116;  3  Cond. 
Rep.  608. 

11.  Under  the  acts  of  asseimbly  of  North  Ca^* 
rolina,  passed  between  1783  and  1789,  all  entries^ 
surveys,  and  grants  of  land  set  apart  for  the 
Cherokee  Indians,  are  avoided,  and  no  title  can 
thereby  be  acquired  to  such  lands.  Dmforth^s 
Lessee  v.  Thomas,  1  Wheat.  155 )  8  Cond.  Rep. 
524. 

12.  where  the  plaintiff  in  ejectment  ckimed 
under  a  erant  from  North  Carolina,  comprehend- 
ing the  knds  in  question,  and  the  defendant 
claimed  under  t,  junior  grant,  and  a  possession 
of  seven  years,  which,  by  the  law  of  Tennessee, 
eoiistituted  a  bar  to  the  action ;  to  repel  this  de- 
fence, the  plaintiff'  proved  that  the  only  marked 
oomer  of  the  grant  under  which  he  claimed  was 
the  beginning  corner,  and  that  all  the  comers 
except  one,  and  nearly  all  the  land  were  within 
the  fndkn  boundary,  the  Indian  title  to  which 
had  not  been  extinguished  seven  years  before 
suit  brought ;  but  the  land  in  controversy  did  nol 
Ue  within  the  Indian  boundary :  Held,  that  al- 
though the  pkintifi*  was  precluded  by  Jaw  from 
surveying  tne  knd  granted  to  him  within  the 
Indian  terHlory,  yet  mo  defendant  was  protected 
by  the  seven  years'  possession.  M^Iver  v.  Rag^n^ 
2  Whe^t.  25 1  4  Cond.  Rep.  13. 

13.  A  ^rant  raises  a  presumption  that  every 
prerequisite  to  its  issuing  was  coMfrfied  witl^ 
ard  a  warrant  is  evidence  of  the  existence  of  an 
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entry ;  but  where  the  entry  has  never  in  fact 
been  matie.  and  the  warrant  is  forged,  no  right 
accrues  under  the  act  of  North  Carolina  of  1777, 
and  the  grant  is  void.  Polkas  Lessee  y.  Wenddlf 
6  Wheat.  293 ;  4  Coud.  Rep.  650. 

14.  Where  a  party,  in  order  to  prove  there 
were  no  entries  to  authorize  the  issuing  of  the 
warrants,  offered  in  evidence  certified  copies  of 
warrants  from  the  same  office,  of  the  same  dates 
and  numbers,  but  to  different  persons,  and  for 
different  quantities  of  land :  Heldy  that  this  was 
competent  evidence  to  prove  the  positive  fact  of 
the  existence  of  the  entries  specified  in  the 
copies:  but  in  order  to  have  the  negative  effect 
of  disproving  the  entries  alleged  to  be  spurious, 
the  whole  abstract  ought  to  be  produced  in 
court,  or  inspected  under  a  commission,  or  the 
keeper  of  the  documents  examined  as  a  witness, 
from  which  the  fact  might  be  ascertained  of  the 
nonexistence  of  the  contested  entries.    Ibid. 

15.  In  such  case,  certificates  from  the  secre- 
tary's office  of  North  Carolina,  introduced  to 
prove  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  warrants  is- 
sued, and  other  ^ants  were  obtained  in  the 
name  of  various  mdividuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  en- 
tries, is  competent  circumstantial  evidence,  to 
be  left  to  the  jury.    Ibid, 

16.  In  such  case,  parol  evidence  that  the  war- 
rants and  locations  had  been  rejected  by  the 
entry  taken  as  spurious,  is  inadmissible.    Ibid. 

17.  The  acts  of  assembly  of  North  Carolina, 
passed  between  the  years  1783  and  1789.  inva- 
lidate all  entries,  surveys,  and  grants  of  land 
within  the  Indian  territory,  which  now  forms  a 
part  of  the  state  of  Tennessee.  But  they  do  not 
m validate  entries,  commencing  without  the  In- 
dian boundary,  and  running  into  it,  so  far  as  re- 
spects that  portion  of  the  land  without  such 
boundary.  Danforth  v.  WeoTj  9  Wheat.  673;  7 
Cond.  Rep.  722. 

18.  The  act  of  North  Carolina  of  1784,  author- 
izing the  removing  of  warrants  which  have  been 
located  upon  lands  previously  taken  up,  so  as  to 
place  them  upon  vacant  lands,  did  not  repeal, 
by  implication,  the  previously  existing  Taws 
which  prohibited  the  surveys  of  lands  within 
the  Indian  boundary.  The  lands  to  which  such 
warrants  are  removed,  must  be  lands  previously 
subjected  to  entry  ana  surveys.    Ibid. 

19.  If  the  description  in  an  entry  is  good,  and 
such  as  will  reasonably  lead  a  subsequent  loca- 
tor to  the  object,  the  entry  is  good,  although  the 
object  may  not  be  notorious ;  but  if  the  objects 
are  called  for  by  description,  and  that  description 
is  insufficient,  the  entry  then  can  only  be  made 
good  by  establishing  the  notoriety  of  the  object. 
Ibid, 

20.  If.  on  the  face  of  the  entry,  it  be  indiffer- 
ent in  what  shape  it  is  to  be  surveyed,  it  may  be 
surveyed  either  in  a  square  or  oblong  figure. 
Henderson* s  Lessee  v.  Lons^  1  Cooke's  Iwp.  120. 

21.  An  entry  takes  effect  from  its  date,  and 
not  from  its  place  on  the  entry  book.  Graham^s 
Lessee  v.  Dudley^  1  Cooke's  Rep.  363. 

22.  If  the  general  call  in  an  entry  be  repug- 


nant to  the  locative  call,  and  both  are  notorioas, 
the  former  must  yield  to  the  Utter.   Wni, 

23.  A  call  for  the  land  of  T.,  who  in  fact  bad 
no  claim  to  any^  is  good,  if  it  can  be  shown  that 
there  is  a  notorious  place  which  is  alaouienlified 
by  that  name.    Ibia. 

4.  Tennessee. 

24.  In  Tennessee,  the  yoaoeer  patent  on  tbe 
elder  entry  prevails  over  the  elder  patent  on  iha 
younger  entry.  PMs  Lessee  v.  IFendol,  9  Ciaoch, 
87;  3  Cond.  Rep.  286. 

25.  Where  the  plaintiff  in  ejectment  ckimed 
title  to  lands  in  Tennessee,  under  a  grant  fion 
that  state  dated  April  26th,  1809,  founded  oo  u 
entry  made  in  the  office  in  Wa»mnglon  coonty. 
dated  January  2d^  1779,  in  the  name  of  J^  on 
which  a  warrant  issued  May  17lh.  1779,  to  the 
plaintiff  as  the  assignee  of  J. ;  and  the  defendant 
claimed  under  a  grant  of  North  Carolina  of  Ao- 
gust  9th,  1787 :  it  was  held  that  the  prior  eouy 
might  be  attached  to  a  jnuior  grant,  so  as  to 
overreach  an  elder  grant;  and  that,  as  a  gnat 
had  issued  to  plaintiff  as  assisnee  of  J.'s  entiy, 
it  was  prima  facie  evidence  that  the  ent^  ais 
the  property  of  the  plaintiff.  Ross  and  Morrivn 
V.  Reed,  1  Wheat.  482 ;  3  Cond.  Rep.  634. 

26.  Although  the  state  courts  of  Teonenee 
have  decided  that,  under  their  statute,  dedanog 
an  elder  grant  founded  on  a  junior  entry  to  be 
void,  a  junior  patent  founded  on  a  prior  eotiT 
shall  prevail  at  law  against  a  senior  patent  fooDd* 
ed  on  a  junior  entry ;  this  doctrine  has  new 
been  extended  beyond  oai>es  within  the  express 
purview  of  the  statute  of  Tenneeaee,  and  onw* 
apply  to  the  case  of  titles  deriving  ail  their  n- 
Ijdity  from  the  laws  of  Virginia,  and  coofinned 
by  the  compact  between  the  two  states.  Bohfr 
son  V.  Campbell,  3  Wheat.  2  ]  2 ;  4  Cond.  Rep.  235. 

27.  The  seneral  rule  is,  that  remedies,  m  re- 
spect to  real  property,  are  to  be  pursued  accoid- 
ing  to  the  lex  loci  rei  aitSB.  The  acts  of  (he  («o 
states  are  to  be  construed  as  giving  the  aa» 
validity  and  effect  to  the  titles  in  the  dispowl 
territory,  as  they  had  or  would  have  in  the  sUte 
in  which  they  were  grranted,  leaving  the  rtoe* 
dies  to  enforce  such  titles  to  the  lex  fori.   M 

5.  Kentucky. 

28.  In  Kentucky,  a  survey  without  an  entry 
in  the  book  of  entriea,  is  not  a  sufficient  im^ 
tion  of  title.  Wilson  v.  J/oson,  1  Cranch,  45;  1 
Cond.  Rep.  242. 

29.  The  mode  of  appropriating  lands  dest 
nated  by  the  legislature,  must  be  pursued;  suh 
the  court  has  no  power  to  substitute  any  eqmvi* 
lent  act  for  that  required  by  law.    Ibid.  97, 99- 

30.  Loose  and  vague  expressions  in  an  entry 
of  land  in  Kentucky,  may  l>e  rendered  safficienUf 
certain  by  reference  to  natural  objects  mentwow 
in  the  entry,  and  by  comparing  the  coorsef  sc^ 
distances  of  the  lines  with  those  natural  object 
Jdarshall  et  ux.  v.  Currie^  4  Cranch,  172;  2  Cond- 
Rep.  72. 

31.  If  an  entry  be  placed  on  a  road  at  a  cer* 
tain  distance  from  a  given  point,  and  there  isi* 
other  call,  showing  a  contrary  intent,  the  disUoci 


ENTRY  AND  LOCATION  OF  LANDS. 


Kentucky. 


ii  to  be  computed  by  the  meanders  of  the  road, 
ard  not  by  a  straight  line.  Bodley  y.  Taylor^  5 
Cranch,  191 ;  2  Cond.  Rep.  227. 

82.  A  subsequent  locator,  without  notice  of 
the  prior  location,  cannot  protect  himself  by  ob- 
taining the  elder  patent.  Taylor  y.  Broumj  5 
Cnincb,  234 ,  2  Cond.  Rep.  235. 

33.  A  surrey  is  not  void  because  it  includes 
more  land  than  was  directecf  to  be  surveyed  by 
the  warrant.    Ibid, 

34.  The  patent  relates  to  the  inception  of  title ; 
and  therefore,  in  a  court  of  equity,  the  person 
who  has  first  appropriated  the  land  nas  the  best 
title,  unless  his  equity  is  impaired  by  the  cir- 
cumstances of  the  case.    Ihia. 

35.  The  equity  of  the  prior  locator  extends  to 
the  surplus  land  surveyed,  as  well  as  to  the 
quantity  mentioned  in  the  warrant.    Ihid, 

36.  The  locator  of  a  warrant  himself  under- 
takes to  find  waste  and  unappropriated  land; 
and  his  patent  issues  upon  his  own  information 
to  the  government,  and  at  his  own  risk.  He 
cannot  he  considered  a  purchaser  without  notice. 
Ibid. 

37.  If,  by  any  reasonable  construction  of  an 
entry,  it  can  be  supported,  the  court  will  support 
it.  massie  v.  Watts,  6  Cranch,  148 ;  2  Cond.  Rep. 
336. 

38.  If  the  calls  of  an  entry  do  not  fully  de- 
iicnbe  the  land,  but  furnish  enoueh  to  enable 
the  court  to  complete  the  location,  by  the  appli- 
cation of  certain  principles,  they  will  complete 
it.     Ibid. 

39.  If  a  location  have  certain  material  calls 
sufficient  to  support  it,  other  calls  less  material 
and  incompatible  with  the  essential  calls  of  the 
entry,  may  be  discarded.    Ibid, 

40.  When  a  |^ven  quantity  of  land  is  to  be 
laid  off  on  a  given  base,  it  shall  be  included 
within  four  lines  forming  a  square,  as  nearly  as 
may  be,  unless  that  form  be  repugnant  to  the 
entry.  The  rectangular  figure  is  to  m  preserved, 
if  possible,  where  a  line  is  to  be  supplied  by 
cocifttniction.    Ibid, 

41.  If  an  entry  be  made  by  the  assignee  of  a 
pre-emption  right,  it  will  be  good,  although  the 
name  of  the  assignor  be  not  mentioned  in  the 
entry,  if  the  entry  refer  to  the  warrant ;  and  if 
it  mention  an  improvement,  provided  the  place 
be  described  witn  sufficient  certainty  in  other 
respects*  Simms  v.  Guthrie  etal.j9  Cranch,  19 ; 
3  Cond.  Rep.  237. 

42.  The  act  of  North  Carolina  of  1703,  ch.  2, 
opening  the  land-office,  did  not  prohibit  a  person 
from  making  several  different  entries,  nor  from 
uniting  several  entries  in  one  survey  and  patent; 
and  such  union  of  several  entries  is  allowed  by 
the  act  of  1784,  ch.  19.  PoWs  Lessee  v.  Wendd 
€t  al.i9  Cranch,  87;  3  Cond.  Rep.  286. 

43.  In  Kentucky,  the  courts  of  law  will  not 
look  beyond  the  pieitent,  but  courts  of  equity 
-will  ;  and  will  give  validity  to  the  elder  entry 
ajgainst  the  elder  patent.  FihUy  v.  Willktms  et 
id-,  9  Cranch,  164;  3  Cond.  Rep.  331. 

44.  An  entry  calling  for  ^'oig  Blue  Lick," 
<«riJ]  not  support  a  patent  for  land  at  the  <<  Upper 
Bine  Lick;''  the  "Lower  Blue  Lick"  being 
generally  called  the  «  Big  Blue  Lick ;"  although 


there  may  be  other  calls  in  the  entry  which 
seem  to  designate  the  '^  Upper  Blue  Lick"  as  the 
place  intended.    Ibid. 

45.  The  law  of  Kentucky  requires,  in  the 
location  of  warrants  for  land,  some  general  de- 
scription, desig^natiug  the  place  where  the  par- 
ticular object  is  to  be  found,  and  a  description 
of  the  particular  object  itself.  Matson  v.  fiord, 
1  Wheat.  130;  3  Cond.  Rep.  517. 

46.  The  general  description  must  be  such  as 
will  enable  a  person,  intending  to  locate  the  ad- 
jacent residuum,  and  using  reasonable  care  and 
diligence,  to  find  the  object  mentioned  in  that 
particular  place,  and  avoid  the  land  already 
located.  If  the  description  will  fit  another 
place  better  or  equally  well,  it  is  defective. 
Ibid, 

47.  It  is  essential,  in  Kentucky,  to  the  validity 
of  an  entry,  that  the  land  intended  to  be  appro- 
priated, should  be  so  described  as  to  give  notice 
of  the  appropriation  to  subsequent  locators. 
/o4ti5on  V.  PanneVs  Hnrs,  2  Wheat.  206;  4 
Cond.  Rep.  84. 

48.  In  taking  the  distance  from  one  pomt  to 
another  on  a  large  river,  the  measurement  is  to 
be  with  its  meanders,  and  not  in  a  direct  line. 
In  ascertaining  a  place  to  be  found  by  its  dis- 
tance from  another  place,  the  vague  words 
"about,"  "nearly,"  and  the  like,  are  to  be  re- 
jected, if  there  are  no  other  words  rendering  it 
necessary  to  retain  them ;  and  the  distance  men- 
tioned is  to  be  taken  positively.    Ibid, 

49.  Entries  made  m  a  wilaerness,  most  gen- 
erally refer  to  some  prominent  and  notorious 
natural  object,  wbich  may  direct  the  attention 
to  the  neighbourhood  in  which  the  land  is  placed, 
and  then  to  some  particular  object,  exactly  de- 
scribing it ;  the  first  of  these  is  called  the  general 
or  descriptive  call,  and  the  last,  the  particular  or 
locative  call  of  the  entry.  Reasonable  certainty 
is  required  in  both.  If  the  descriptive  call  wilt 
not  inform  a  subsequent  locator  in  what  neigh- 
bourhood he  is  to  search  for  the  land,  the  entry 
is  defective ;  unless  the  particular  object  is  one 
of  sufficient  notoriety.  If  after  having  reached 
the  neighbourhood,  the  locative  object  cannot 
be  found  within  tne  limits  of  the  descriptive 
calls,  the  entry  is  also  defective.  A  single  call 
may,  at  the  same  time,  be  of  such  a  nature,  a^, 
for  example,  a  spring  of  geneml  notoriety,  as  to 
constitute  within  itself  both  a  call  of  description 
and  location ;  but  if  this  call  be  accompanied 
with  another,  such  as  a  marked  tree  at  the 
spring,  it  seems  to  be  required  that  both  should 
be  satisfied.  The  call  for  an  unmarked  tree  of 
a  kind  which  is  common  in  the  neighbourhood 
of  a  place  sufficiently  described  by  the  other 
parts  of  the  entry,  to  be  fixed  with  certainty, 
may  be  considered  as  an  immaterial  call.  There- 
fore, where  the  following  entry  was  made,  "  D. 
P.  eaters  two  thousand  acres  on  a  treasury  war- 
rant on  the  Ohio,  about  twelve  miles  below  the 
mouth  of  Licking,  beginning  at  a  hickory  and 
sugar  tree  on  the  river  bank,  running  np  the 
river  from  thence  about  one  thousand  and  sixty 
poles,  thence  at  right  angles  to  the  same,  and 
back  for  quantity :"  it  was  held  that  the  call  for 
the  sugar  tree  might  be  declared  immaterial. 
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seizure  of  goods,  liable  to  seizure  by  that  act. 
may  be  made  by  any  officer  of  the  customs  ot 
any  district,  althouga  made  withia  any  other 
district.  Taylor  et  d.  v.  The  United  States^  3 
Howard,  205. 

75.  At  the  common  law,  any  person  may,  at 
his  peril,  seize  for  a  forfeiture  to  the  govern- 
ment ;  and  if  the  government  adopts  his  seizure, 
and  institutes  proceedings  to  enforce  the  for* 
feiture,  and  the  propert]^  is  condemned,  he  is 
completely  justified.    Ibid, 

76.  It  is  not  true  that  the  mere  liability  to  an 
action  in  the  event  of  a  suit,  will  constitute  an 
absolute  and  universal  objection  to  his  compe- 
tency. Officers  of  the  customs,  and  the  persons 
who  made  the  seizure  of  goods  proceeded  against 
as  forfeited  under  the  revenue  laws,  are  compe- 
tent witnesses  on  the  trial  of  informations  against 
the  goods.    Ibid. 

77.  Revenue  laws  are  not  to  be  deemed  penal 
laws,  in  the  sense  in  which  that  phrase  is  some- 
times used.  In  one  sense,  every  law  imposing 
a  penalty  or  forfeiture  may  be  deemed  a  pensd 
law;  in  another  sense,  such  laws  are  often 
deemed,  and  truly  deserve  to  be  called  remedial 
laws,  enacted  for  the  prevention  of  fraud,  for 
the  suppression  of  a  puolio  wrong,  or  to  effect  a 
public  good,  and  are  not  in  the  strict  sense  penal 
acts,  although  they  may  inflict  a  penalty  for  vio- 
lating them.  Revenue  laws  are  to  be  considered 
in  this  light.    Ibid, 

78.  The  onus  probandi  of  proving  the  legal 
importation  of  goods  seized,  after  prol^ble  cause, 
in  the  opinion  of  the  judge,  was  shown,  is  on 
the  claimant  of  the  goods.    Ibid, 

79.  The  sixty-eighth  section  of  the  act  of  1799, 
was  intended  to  reach  cases  where,  by  a  false 
or  fraudulent  under- valuation,  less  than  the 
amount  of  duties  required  by  law  has  been  paid, 
as  well  as  to  caAs  where  no  duties  have  been 
paid  at  all.     Ibid, 

80.  See  the  cases  of  Cliflon  y.  The  United 
States,  4  Howard,  242.  Buckley  y.  The  United 
States  J  3  Howard,  251.  Rankin  et  al,  y.  Hoytj 
4  Howard,  333. 

2.  Collection  of  Duties, 

81.  The  United  States  have  no  general  lien 
on  merchandise,  the  property  of  the  importer, 
for  duties  due  by  him  upon  other  importations. 
The  only  effect  of  the  first  provision  in  the  sixty- 
second  section  of  the  act  of  1799,  ch.  128,  is, 
that  the  delinquent  debtor  is  denied  at  the  cus- 
tom-house any  further  credit  for  duties  until  his 
unsati.sfied  bonds  are  paid.  He  is  compellable 
to  pay  the  duties  in  cash ;  and  upon  such  pay- 
ment, he  is  entitled  to  the  delivery  of  the  goods 
imported.  The  manifest  intention  of  the  re- 
maining clause  in  the  section  is,  to  compel  the 
original  consignee  to  enter  the  goods  imported 
by  him.    Harris  v.  Dennie,  3  Peters,  302. 

82.  No  person  but  the  owner  or  origrinal  con- 
signee, or  in  his  absence  or  sickness,  his  agent 
or  factor,  is  entitled  to  enter  the  goods  at  the 
custom-house,  or  give  bond  for  the  duties,  or  to 
y>ay  the  duties.  Upon  the  entry,  the  original 
invoices  are  to  be  produced  and  sworn  to  ]  and 
the  whole  objects  of  the  act  would  be  defeated 


by  allowing  a  mere  stranger  to  make  the  entr^ 
or  take  the  oath  prescribe  on  the  entry.  IbuL 
304. 

83.  The  United  States  having  a  lien  on  goods 
imported,  for  the  payment  of  the  duties  accniiog 
on  them,  and  whicn  have  not  been  secured  by 
bond ;  and  being  entitled  to  the  custody  of  lheni| 
from  the  time  of  their  arrival  in  port,  until  the 
duties  are  paid  or  secured,  any  attachment  by  a 
state  officer,  is  an  interference  writh  such  lien 
and  right  to  custody,  and,  being  repugnant  to 
the  laws  of  the  United  States,  is  void.  Ihid, 
305. 

84.  The  acknowledgment  by  the  custom-house 
storekeeper,  that  he  holds  goods  upon  which  the 
duties  have  not  been  secured  or  paid,  subject  tc 
an  attachment  issued  out  of  a  state  court,  at  a 
suit  of  a  creditor  of  the  imjporter,  was  a  p^aia 
departure  from  his  duty,  anci  is  not  authorized 
by  the  law  of  the  United  States,  and  cannot  be 
admitted  to  vary  the  rights  of  the  parties.  Ibid, 

85.  There  is  no  impossibility  or  impractics- 
bility  in  courts  making  such  rules  in  relatioo  to 
the  filing  of  the  pleadings,  and  the  joining  of 
issues,  in  actions  for  duties  on  merchandise,  as 
will  enable  the  causes  to  be  heard  and  tried 
upon  the  merits,  and  a  verdict  found  at  the  re- 
turn term  of  the  court.  Ex  parte  Davenport^  6 
Peters,  661. 

86.  Duties  on  imported  goods  do  not  aocne 
until  the  arrival  of  tne  vessel  at  the  port  of  entry. 
United  States  v.  Vovfell,  5  Cranch,  368 ;  2  Good. 
Rep.  280. 

87.  A  fraudulent  transfer  of  goods,  made  to 
evade  the  law  imposing  a  duty  on  mercbaodisa 
imported,  and  which  prohibits  a  person  owing 
duties  to  the  United  States  to  make  an  entry  ol 
the  other  goods  imported,  will  not  opeiate  ts 
oblige  the  collector  to  accept  the  bond  of  the 
transferee  on  such  goods.  Olney  v.  Arnold^  3 
Dall.  308 ;  1  Cond.  Rep.  136. 

88.  The  word  insolvency,  mentioned  in  the 
duty  act  of  1790,  ch.  35,  sec.  45,  and  repealed 
in  the  act  of  1797,  ch.  94,  sec.  3,  and  1799,  eh. 
128,  sec.  65,  means  a  le^l  insolvency ;  which, 
whenever  it  occurs,  the  right  of  preference  arises 
to  the  United  States,  as  well  as  in  other  specified 
cases,  to  which  the  acts  of  1797  and  1799,  have 
extended  the  acts  of  insolvency.  Thelusson  v. 
Smith,  2  Wheat.  396;  4  Cond.  Rep.  183. 

89.  Where  the  res  gestae,  in  a  revenue  caose^ 
are  incapable  of  explanation,  consistently  with 
the  innocence  of  the  party,  condemnation  Soi- 
lows,  although  there  be  no  positive  testimcoy 
of  the  ofience  having  been  committed.  Cir- 
cumstances are  sometimes  more  convincing  than 
the  most  positive  evidence.  The  Robert  Ei- 
wardsj  6  Wheat.  187;  5  Cond.  Rep.  59. 

90.  Although  a  mere  intention  to  evade  the 
payment  of  duties  be  not,  per  se,  a  cause  of  for- 
feiture, yet,  when  a  (juestion  arises,  whether  aa 
act  has  been  committed  which  draws  alter  it 
that  consequence,  such  intention  will  justify  t^ 
court  in  not  putting  on  the  conduct  of  the  partyi 
in  respect  to  the  act  in  question,  an  interpretatka 
as  favourable  as  under  other  circumstanoes  is 
would  be  disposed  to  do.    Ibid. 

91.  In  a  libel  or  information,  ander  the  sizty- 
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teventh  section  of  the  coUeoUonaet  of  1799,  oh. 
1^,  against  goodsy  on  acooant  of  th^r  differing 
in  deflcription  fronirthe  oontents  of  the  entry,  it 
18  not  neceasary  that  it  should  allege  kn  inten- 
tion to  defraaJ  the  revenue.  Iicp  Hundred 
Chests  of  TeOyd  Wheat.  430 ;  5  Cond.  Rep.  643. 

92.  The  term  ^^  oonoealed,"  as  used  in  the 
flixty-eight  section  of  the  duty  act  of  the  2d  of 
March,  1799.  ch.  128,  applies  only  to  articles 
intended  to  oe  secreted  and  withdrawn  from 
pablic  view,  on  account  of  the  dutieii  not  having 
been  paid,  or  secured  to  be  pai<L  or  from  some 
other  fraudulent  motive.  The  foriettnre  inffioted 
by  that  section,  does  not  extend  to  a  case  where 
the  duties  not  having  been  fjaid,  or  secored  in 
any  other  manner  than  by  giving  the  general 
bond,  and  storing  the  soods  according  to  the 
sixty-second  section  of  the  act,  the  go^s  were 
fraudulently  removed  from  the  storehouse  agreed 
upon  by  the  collector  and  the  importer,  by  some 
persons  other  than  the  claimants,  who  were  bona 
fide  purchasers  of  the  goods^  and  withoat  their 
knowledge  and  consent,  to  another  port,  where 
the  goods  were  found  stowed  on  board  the  vessel 
in  which  they  were  transported,  in  the  usual 
manner  of  stowing  such  soods  when  shipped  for 
transportation,  united  States  v.  Three  litmdred 
and  Fifty  Chests  of  Tea,  12  Wheat.  486 ;  6  Cond. 
Rep.  593. 

93.  Under  the  sixty-second  seotioii  of  the  act, 
in  the  case  of  teas,  the  duties  ''are  secured  to 
be  paid,"  in  the  sense  of  the  law,  by  the  single 
bond  of  the  importer,  accompanied  by  a  deposit 
of  the  teas  importecl,  to  be  kept  under  the  lock 
and  key  of  the  inspector,  and  subject  to  the  con- 
trol of  the  collector  and  naval  officer,  until  the 
duties  are  actually  paid,  or  otherwise  secured ; 
and  no  forfeiture  is  incurred,  under  the  sixty- 
eighth  section^  by  the  removal  and  concealment 
of  the  goods  on  which  the  duties  have  been  thus 
<•  secured  to  be  paid."    Ibid. 

94.  To  auttibrize  the  seizure  and  bringing  to 
adjudication  of  teas,  under  the  forty-third  sec- 
tion of  the  act,  it  is  necessary,  not  only  that  the 
chests  should  be  .unaccompanied  by  the  proper 
certificates,  but  also  by  the  marks  required  to  be 
placed  upon  them  by  the  thirty-ninth  section. 
Ibid, 

95.  The  lien  of  the  government  for  duties, 
attaches  upon  the  articles  from  the  moment  of 
their  importation,  and  is  not  discharged  by  the 
unauthorized  and  illegal  removal  of  the  goods 
from  the  custody  of  the  oustom*house  officers. 
Ibid. 

96.  Quervy  Whether  such*  lien  can  be  enforced 
against  a  bona  fide  purchaser,  without  notice, 
that  the  duties  were  not  paid  or  secured  ?   Ibid, 

97.  The  lien  for  duties  cannot,  in  any  case, 
be  enforced  by  a  libel  or  information  in  the  ad- 
miralty ;  the  revenue  jurisdiction  of  the  district 
courts,   proceeding  in  rem,  only  extending  to 
cases  of  seizures  for  forfeitures  under  Jaws  of 
impost,  navigation,  or  trade  of  the  United  States. 
Jbzd. 

98.  But  a  suit  at  common  law  may  be  insti- 
tuted in  the  district  or  circuit  courts,  in  the  name 
of  the  United  States,  founded  upon  their  legal 
rig^Iit   to  recover  the  possession  of  goods  upon 
50* 


which  thev  have  a  lien  for  duties,  or  to  recover 
damages  fcr  the  illegal  taking  or  detainmg  the 
same.    Ibid, 

99.  The  words  ^'trae  vahie,"  in  the  eleventh 
section  of  the  duty  act  of  the  20th  of  April,  1818, 
ch.  361,  mean  the  actual  cost  of  the  goods  to 
the  importer  at  the  place  from  which  they  were 
imported,  and  not  the  current  market  value  of 
the  goods  at  such  plaoe.  United  States  r.  Tappan^ 

II  Wheat.  419 ;  6  Cond.  Rep.  372. 

100.  If  the  collector,  in  fact,  suspects  that  the 
goods-  are  invoiced  below  the  current  market 
value  thereof,  at  the  place  from  which  they 
were  importea,  but  does  not  suspect  that  they 
were  invoiced  below  the  true  and  actual  cost 
thereof  to  the  importer,  thei  collector  has  no  right 
to  direct  an  appraisement.    Ibid* 

101.  But,  whenever^  in  the  oproion  of  the  ccd- 
leotor,  there  is  just  ground  to  sospect  that  the 
invoice  does  noi  truly  state  the  actual  cost  of  the 
goods,  he  may  direct  the  appraisement,  and  is 
not  bound  to  disclose  the  grounds'  upon  whk^ 
he  forms  that  opinion,  whether  it  is  formed  from 
his  knowledge  or  information  of  the  current 
market  price  of  the  goods,  or  other  circum- 
stances affording  grounds  to  suspect  the  invoice 
to  be  fraudulent.    Ibid. 

102.  The  obligor,  in  a  bond  given  for  duties, 
pursuant  to  the  collection  act,  has  an  election  to 
perform  either  part  of  the  alternative  mentiohed 

III  tbe  condition  j  and  although  the  specific  sum 
be  less  than  the  amount  of  duties,  he  is  dis- 
chaiged  upon  payment  of  it.  United  States  r, 
Thampsw^  1  Gaihs.  C.  C.  R.  388. 

103.  No  duties  are  payable  on  goods  imported 
into  the  United  States,  unless  expressly  provided 
for  by  statute.  Liverpooi  Hero^  2  Gallia.  C.  C. 
R.  184. 

104.  The  act  of  2d  August,  1813,  ch.  48,  re- 
leasing one^third  of  the  duties  on  goods  captured 
by  private  armed  vessels,  did  not  apply  to  ves- 
sels brought  in  before  the  passing  of  the  act,  but 
not  condemned  until  after  it  had  passed.  Prince 
V.  The  United  States,  2  Gallia.  C.  C.  R.  204. 

105.  Duties  accrue  as  soon  as  the  goods  are 
voluntarily  imported ;  and  this  extends  as  well 
to  prize  goods  as  any  other^  for  the  condemnap 
tion  relates  back  to  the  tune  of  importatioiL 
Ibid. 

106.  The  receipt  of  a  collector,  acknowledg- 
ing pa}inent,  is  prima  facie  evidence,  but  not 
conclusive  of  the  fact  of  payment.    Ibid, 

107.  Debt  lies  in  favour  of  the  United  Slates 
against  the  importer,  for  the  duties  due  on  goods 
imported.  United  Slates  v.  Lynuniy  1  Mason,  0. 
C.  R.  462. 

108.  An  executor,  as  such,  has  a  risht  to  enti^ 
eoods  belonging  to  his  testator,  at  me  custom^ 
house,  and,  as  executor,  to  give  bonds  for  the 
duties.  Sbch  bonds  bind  the  estate  of  the  teih 
tator.  If  the  executor  becomes  insolvent,  the 
United  States  may,  in  equity,  claun  pa}ritient  of 
the  debt  due  for  duties,  from  the  sureties  QpOH 
the  probate  bond  of  the  «zecntor,  where  the 
executor  has  wasted  the  assets,  and  are  not 
obliged  to  resort  for  payment  to  the  surety  on 
the  custom*honse  bond  in  the  first  insfane^. 
UnUed  Statu  v.  Abom,  3  Mason,  C.  C..R.  126. 
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109.  If  a  surety  for  a  conmgaee  on  a  ciiBtom- 
house  bond  pays  the  debt,  he  has  no  remedy 
asainst  the  owner  for  the  amount,  if  the  latter 
did  not  request  the  surety  to  sign  the  bond ;  but 
the  remedy  for  the  surety  is  against  the  oon- 
iignee  only.  Knox  v.  Devensj  5  Mason's  C.  C. 
R.  380 

93.  If  a  collector  of  the  customs  cancels  a 
bond  for  duties,  without  receiving  payment  of 
the  amount  of  duties,  in  connivance  with  the 
debtor,  the  cancellation  is  void,  and  the  bond 
may  still  be  declared  upon  as  a  subsisting  deed; 
for  the  cancellation  is,  in  such  case,  a  flagrant 
violation  of  duty.  Johnson^  in  Error ^  v.  The 
United  States,  5  Mason's  C.  C.  R.  425. 

94.  A  collector  of  the  customs  is  not  at  liberty 
to  receive  anything  but  money  of  the  United 
States,  or  foreign  gold  or  silver  coin,  made  cur* 
lent  in  payment  of  duties.  If  he  receives  a 
cheek  on  bank,  in  payment,  it  is  at  his  own 
peril :  and  if  the  check  is  not  paid,  the  bond  is 
not  dischaq^:  a  fortiori,  it  is  not  dischare^ed 
by  the  receipt  of  a  memorandum  check.    Ibid, 


EJECTMENT. 
See  AcTioK  of  Ejectment,  anUj  page  65. 

Addenda, 

1.  As  there  is  no  court  of  chancery^  under  the 
U«7i  of  Pennsylvania,  an  action  of  ejectment  is 
Mtttained  on  an  equitable  title.  Lessee  of  SvMiyze 
atU  Wife  V.  Burke  et  ol.,  12  Peters,  11. 

2.  Ejectment  for  two  lots  of  ground,  St.  Louis, 
Missouri.  The  plaintiff  had  brought  an  eject- 
ment, which  was  before  the  court,  on  a  writ  of 
error,  in  1832 ;  and  the  judgment,  in  favour  of 
the  defendant,  was  affirmed.  He  afterwards 
brought  another  action  of  ejectment  for  the 
same  land.  By  the  court : — Had  this  case  been 
identical  with  the  former,  as  to  the  merits,  we 
should  have  followed  the  deliberate  opinion  de- 
livered therein :  but  as  one  judgment  is  not  con- 
clusive on  the  ri^ht  of  either  possession  or  pro- 

Erty  in  the  premises  in  controversy,  the  plaintiff 
s  a  right  to  bring  a  new  suit :  and  the  court 
must  consider  the  case,  even  if  it  is  in  all  re- 
gpects  identical  with  tne  former,  though  they 
may  hold  it  to  be  decided  by  the  opinion  therein 
given.  It  is  otherwise  where  the  second  case 
presents  a  plaintiff's  or  defendant's  right,  on 
Blatters  of  law  or  fact,  material  to  its  decision, 
not  before  appearing  in  the  record :  it  then  be- 
comes the  duty  of  the  court  to  decide  all  perti- 
nent questions  arising  on  the  record,  in  the  same 
manner  as  if  the  case  came  before  them  for  the 
first  time,  save  such  as  arise  on  evidence  iden- 
tical as  to  the  merits.  In  this  case,  it  is  a  pecu- 
liar duty  enjoined  upon  us  by  the  nature  of  the 
ease,  the  course  of  the  able  and  learned  ai|;u- 
men'ts  as  to  the  laws  of  Spain  and  her  colonies, 
in  their  bearing  on  the  interesting  question  be- 
fore us,  together  with  a  view  of  the  conse- 
quences of  our  final  decision  thereon.    Were 


the  court  to  leave  any  questions  undecided 
which  fairly  arise  on  the  record,  or  to  decide  the 
cause  on  points  of  minor  importance  only,  the 
value  of  the  premises  would  justify  future  liti- 
gation ;  which  no  court  of  chancery  m%fat  think 
proper  to  enjoin,  so  long  as  new  and  material 
tacts  coald  be  developed,  or  pertinent  points  of 
law  remain  unsettled.  Stroiker  v.  Lucof,  12  Pe- 
ters, 410. 

3.  In  an  action  of  ejectment,  the  day  of  the 
ouster  need  not  be  alleged ;  and  it  is  sofiicieiit 
if  it  is  laid  after  the  demise.  Woodward  v.  Brown 
et  d.,  13  Peters,  1. 

4.  The  specific  date  under  a  videlicet  is  not 
necessary  in  a  declaration  of  ejectment,  and 
may  be  rejected  as  surplusase,  if  it  snfficiefitly 
appear  on  the  face  of  the  declaratioQ  that  the 
ouster  was  after  the  entry  under  the  seYeial  de- 
mises.   Ibid. 

5.  The  rule  is  well  established,  that  when  the 
ri^ht  of  entry  is  by  ouster  of  the  titfe  of  the 
wife,  the  demise  may  be  kid  in  the  name  of  the 
husband,  or  in  the  names  of  the  husband  and 
wife.    Ibid, 

6.  In  a  declaration  in  ejectment,  varioos  de- 
mises were  laid ;  and  the  verdict  of  this  jury, 
and  the  judgment  of  the  circuit  court,  were  en- 
tered on  one  of  the  demises  only ;  and  it  was 
contended  that  the  court  oo^ht  not  to  bare  en- 
tered a  judgment  on  the  issue  found  for  the 
plaintiff,  but  should  have  awarded  a  venire  de 
novo ;  and  that  this  irregularity  might  be  takes 
advantage  of  upon  a  wnt  of  error.  HM^  that 
if  this  Ejection  had  been  made  in  the  drcoit 
court,  on  a  motion  in  arrest  of  judcmeot,  the 
plaintiff  would  have  been  permitted  to  strike 
out  all  the  demises  from  tke  dedaraticn,  hot 
that  on  which  the  verdict  was  given.  Hie  omis- 
sion to  strike  out  these  demises  was  only,  there- 
fore, an  omission  of  form ;  and  the  act  of  eoo- 
gress  of  1789,  ch.  20.  sec.  32,  expressly  provides 
that  no  judgment  snail  be  reversed  for  any  de- 
fect or  want  of  form ;  but  that  the  courts  of  the 
United  States  shall  proceed  and  give  judgment, 
according  as  the  right  of  the  cause  and  matter 
in  law  shall  appear  to  them,  without  ragardi^ 
any  imperfections,  defect^  or  want  of  form  ia 
the  judgment  or  course  of  proceeding,  eicceiiC 
that  specially  demurred  to.  Van  Ness  v.  Tke 
Bank  of  the  United  States,  13  Peters,  17. 

7.  In  an  action  of  ejectment,  the  defendants 
having  entered  into  the  consent  rule,  the  plain- 
tiff in  Ohio  is  not  to  be  called  upon  to  prove  the 
calls  of  the  patent  under  which  he  claims  on  the 
ground  of  establishing  the  different  cerxieta. 
The  defendants  are  bound  to  admit,  after  thej 
have  entered  into  the  consent  role,  that  they  are 
in  possession  of  the  premises  claimed  by  the 
lessor  of  the  plaintiff.  Games  et  d,  v.  ITke  t/esma 
of  Dunn,  14  Peters,  322. 

8.  The  judgment  in  ejectment  was  entered  in 
1818,  and  wnt  of  possession  issued  in  180,  en 
which  the  tenant  was  turned  out  of 
he  was  restored  by  writ  of  restitution. 
of  Smith  V.  Trdnufs  Heirs,  1  M'Lean,  8S. 

9.  In  Kentucky,  a  judgment  in  ejectment 
not  stop  the  running  of  the  statute.    Ibii^ 
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10.  The  demise  may  be  extended  after  judg- 
ment. Ledgerwood  et  d.  t.  PiekeVs  Heirs,  1 
M'Lean,  144. 

11.  Bat  this  should  not  be  done  without  no- 
tice to  the  tenant.    Ihid. 

12.  The  plaintiff  sousht  to  recover  land  lying 
in  the  state  of  Kentucky,  claiming  title  under 
the  heirs  of  James  Reynolds,  the  original  pa- 
tentee of  the  tract :  two  of  the  heirs,  daughters 
of  James  Reynolds,  were  femes  covert,  with 
whom  their  husbands  had  joined  in  the  action. 
It  was  necessary  to  prove  that  the  marriages  of 
the  femes  covert  took  place  before  the  action 
was  bronght.  Oarrard  v.  The  Lessee  of  Reynolds 
d  d.,  4  Howard,  123. 

See  Practice. 


ELEGIT. 


1.  It  is  the  well  settled  modem  practice,  that 
the  officer  who  executes  a  writ  of  elegit  does 
not  put  the  creditor  in  actual  possession  of  the 
land,  bat  gives  him  only  a  legal  possession, 
which  he  must  enforce  by  ejectment.    If  the 
actual  possession  be  withheld  by  the  owner  of 
the  land,  without  the  fault  of  the  tenant  by  ele- 
git, he  will  have  a  right  to  hold  over,  after  he 
acquires  actual  possession,  for  the  period  during 
which  his  debtor  held  the  adverse  possession; 
but  if,  from  the  act  of  the  creditor  htmself,  or  a 
third  party,  the  rents  and  profits  of  the  extended 
lands  be  'not  received,  the  creditor  eannot  hold 
over  I    but  his  estate  expires  when  his  debt 
might  have  been  satisfied.    Rondd^s  Heirs  v. 
BarkUy  et  d.,  1  Brockenb.  C.  C.  R.  356. 

2.  A  judgment  was  obtained  in  1799  against 
two  infant  heirs ;  and  in  August,  1800,  a  writ 
of  elegit  was  sued  out  on  this  judgment,  and 
executed  on  lands  and  personalties  of  the  in- 
fants.    The  heirs  retained  possession  of  the  land 
about  five  years,  when  ejectment  was  brought 
by  the  tenant  by  elegit,  to  reduce  them  into  n is 
poesessiou.    The  guardian  of  the  infants,  in  the 
meatitime,  had  been  in  perception  of  the  profits; 
aod  haci,  for  the  most  pait,  failed  to  apply  them 
in  disc^harge  of  the  debt  for  which  the  lands 
wer&  extended.    In  1807.  the  extended  lands 
were   sold  under  a  decree,  at  the  suit  of  other 
creditors,  subject  to  the  elegit.    In  1805,  the 
ejectinent  was  brought  by  the  elegit  creditor; 
and  pending  that  suit,  viz.,  on  the  28th  January, 
1806,   the  guardian  of  the  infants  conveyed  a 
tract  of  land  which  he  had  purchased  with  the 
funds  of  the  infants,  and  for  their  use,  in  trust, 
to  secure  the  debt  due  to  the  elegit  creditor,  and 
in  exoneration  of  the  lien  created  by  the  elegit ; 
and  the  ejectment  was  dismissed.  The  guardian 
hisui    purchased  the  land  conveyed  by  him  in 
; rusty  at  a  sale  made  by  commissioners  of  the 
x>urt  of  chancery,  but  the  legal  title  was  not 
»onveyec(  to  him;  and,  in  the  trust  deed,  the 
ightft    under  the  elegit  were  reserved  until  a 
ffgAl  title  could  be  made.    A  suit  being  brought 
y  the    heirs  to  compel  a  conveyance  to  their 
ua.r(li3.n9  in  trust,  discharged  of  that  incnm- 
f^nc^  J    ^^  ^^^^  ^^  ^*  '^^^  although,  where 


ejectment  is  brought  within  reasonable  time 
from  the  service  of  the  writ  of  elegit,  it  may 
amount  to  prima  facie  evidence  that  the  posses- 
sion, at  the  institution  of  the  suit,  was  originally 
adversary,  and  the  creditor  may  be  entitled  to 
hold  over;  yet,  in  this  case,  the  creditor  having 
postponed  assertion  of  claim  for  five  years,  the 
acquiescence  in  the  possession  of  the  heirs  must 
be  inferred ;  and  that  the  purchasers  are  not  re- 
sponsible for  the  profits  which  accrued  during 
the  time  that  the  lands  were  held  by  the  heirs, 
with  the  acauiescence  of  the  elegit  creditor. 
They  are  liable  only  for  the  profits  accruing  dur- 
ing the  unexpired  term.  2.  That  the  occupation 
of  the  extended  lands  by  the  infants,  must  be 
considered  as  an  occupation  under  an  implied 
contract  which  the  guaniian  had  a  riffht  to  make 
for  them  ;  and  that  the  perception  of  profits  by 
him  is,  in  this  suit,  to  be  considered  as  a  percep- 
tion by  them.  3.  That  the  power  of  the  guard- 
ian over  his  wards'  estate,  enabled  him  to  bind 
the  land  conveyed  in  the  deed  of  the  28th  Jann* 
ary,  1806,  to  the  extent  of  the  estimated  value 
of  the  lands  bound  by  the  elegit,  during  the  pe- 
riod for  which  those  lands  remained  in  the  pos- 
session of  the  infant  heirs,  with  the  consent  of 
the  elegit  creditor.    Ihid, 


EMANCIPATION  OF  SLAVES. 

1.  Virginia. — Under  the  statute  of  Viiginia, 
emancipating  slaves  brought  into  the  state  in 
1792.  unless  the  owner  removirig  with  them 
should  take  a  certain  oath  within  sixty  days 
after  such  removal ;  the  fact  of  the  oath  having 
been  taken  may  be  presumed  after  the  lapse  of 
twenty  years,  accompanied  with  possession. 
Mason  et  d,  v.  hfaiUda  et  a2.,  12  Wheat.  590;  6 
Cond.  Rep.  655. 


EMBARGO  AND  NON-INTERCOURSE. 

1.  Where  a  vessel  had  been  driven  by  stress 
of  weather  into  a  port  in  the  West  Indies,  while 
proceeding  for  Portland,  in  Maine,  ana  there 
detained  by  the  eovemment  of  the  place ;  this 
was  such  a  casualty  as  came  within  the  excep* 
tion  of  "  dancer  of  the  seas,"  in  the  condition  of 
an  embargo  bond,  dated  the  29th  of  Deceml)er, 
1807,  taken  in  pursuance  of  the  act  of  congress 
of  the  22d  of  December,  1807.  United  Sides  T. 
Hdl  and  Worth,  6  Cranch,  171;  2  Cond.  Rep. 
340. 

2.  Subsequent  to  the  execution  of  the  bond, 
on  the  9th  of  January,  1809,  congress  passed  a 
supplement  to  the  embargo  law,  by  which  other 
and  additional  penalties  were  imposed,  and  the 
circumstances  under  which  the  obligor  in  any 
bond  given  under  the  act  of  the  22d  of  Decem- 
ber, 1807,  could  obtain  relief,  were  changed. 
The  court  said,  they  would  never  consider  the 
latter  act  as  applying  to  previous  facts^  nolest 
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such  constractioKi  Bhoqld  be  absolutely  unavQid'^ 
able.    Ibid. 

3.  In  aa  action  of  debt  for  the  penalty  of  an 
embargo  bond,  it  is  a  good  pleat  uhder  the  act 
of  congress  ot  the  12th  of  March,  1B08.  sec.  3, 
that  the  party  was  prevented,  from  relanoing  the 
goods  in  the  Unitea  States  by  unavoidable  aoci- 
dent,  Durousseau  v.  The  United  SuUe^f  6  Cianch, 
307 ;  2  Good.  Rep.  380. 

4.  It  was  no  offence  against  the  embargo  law 
to  take  goods  out  of  one  vessel  and  put  them 
into  another  in  the  port  of  Baltimore,  unless  it 
be  with  an  intent  to  export  them.    Jbid. 

6.  The  evidence  of  that  necessity  which  will 
excuse  a  violation  of  the  embargo  laws  must  be 
very  clear  and  positive.  Brig  James  Wells  v.  The 
Untted  Suoes,  7  Cranch,  21 ;  2  Cond.  Hep.  402. 

6.  The  departure  of  a  vessel  from  the  wharf 
of  a  port,  and  proceeding  a  mile  and  a  half 
therefrom,  with  mtent  to  go  to  sea,  is  not  a  de- 
parture from  the  port,  withm  the  meaning  of  the 
third  section  of  tne  supplementary  embargo  act 
of  January  9thy  1808,  if  the  vessel  had  not.  ac- 
tually gone  out  of  the  port  before  seizure.  Sloop 
Active  V.  The  United  States,  7  Cianch,  100;  2 
Cond.  Rep.  431. 

7.  A  hcensed  fishing  vessel  is  liable  tb  for- 
feiture, under  the  thirty-second  section  of  the 
act  of  the  18th  of  February,  1793,  for  enrolling 
and  licensing  vessels,  for  sailing,  laden  with 
goods,  with  intent  to  carry  them  to  another 
place,  without  a  license  therefor;  although  the 
goods  are  wholly  of  domestic  growth  and  manu- 
facture, and  not  liable  to  any  duty.  But  such 
oarso  is  not  liable  to  forfeiture,  unless  it  belong 
to  me  master,  owner,  or  a  mariner  of  the  vessel. 
Ibid. 

8.  A  vessel  which  has  proceeded  to  a  foreisn 
port,  contrary  to  the  embargo  act  of  January  9uif 
ISOSf  is  liable  to  be  seized  upon  her  return,  al- 
though that  act  gives  a  penalty  of  double  her 
value  in  case  she  should  not  be  seized.  The 
United  States  v.  The  Brig  Elizaj  7  Cranch,  113 ;  2 
Cond.  Rep.  437. 

9.  Upon  an  indictment  under  the  non-inter- 
course laws  for  putting  goods  on  board  a  carriage, 
with  intent  to  transport  them  out  of  the  Unitea 
States,  contrary  to  tne  act  of  January  9th,  1809, 
the  punishment  of  which  offence  is  a  fine  of  four 
times  the  value  of  the  goods,  it  is  not  necessary 
that  the  Jury  should  find  the  value  of  the  goods. 
United  States  v.  John  Tyler j  7  Cranch,  285;  2 
Cond.  Rep.  492. 

10.  A  merchant  vessel  of  the  United  States 
captured  as  prize,  condemned  and  sold,  ana 
afterwards  purchased  by  her  former  master,  a 
citizen  of  tne  United  States,  who  obtained  a 
Danish  burgher's  brief^  and  who  cleared  out  of 
a  port  of  the  United  States,  as  a  Dane,  is  a  fo- 
reign vessel  within  the  fifth  section  of  the  act 
of  the  9th  of  January,  1808,  supplementary  to 
the  embaigo  act,  although  the  purchaser  was 
yet  a  citizen  of  the  United  States.  The  Schooner 
Good  Catharine  r.  The  United  States,  7  Cranch, 
349 ;  2  Cond.  Rep.  525. 

11.  Under  the  non-intercourse  law,  a  vessel, 
in  March.  1811,  had  no  right  to  come  into  the 
waters  or  the  IJnited  States  to  inquire  whether 


she  might  land  her  cargo.  The  Brig  PeneifseU  v. 
The  United  ^ates,  7  Cranch,  356;  2  Cond.  Rep. 
528. 

12.  Wines,  the  produce  of  France,  iinpcHted 
into  the  United  States  before  the  non-ioterooorae 
act,  re-exported  to  a  Danish  island,  there  sold  to 
a  merchant  of  that  place,  and  thence  exported 
to  New  Orleans  during  the  operation  of  that  act 
of  congress,  were  liable  to  forfeiture  under  that 
law.    The  Schooner  Moppet  v.  The  Unked  States^ 

7  Cranch,  389 ;  2  Cond.  Kep.  342. 

13.  The  non-intercourse  act  of  liiardi  1st, 
1809,  was  in  force  between  the  2d  of  Febroaiy, 
and  2d  of  March,  1811,  by  virtue  of  the  piesi- 
dent's  proclamation  of  November  Sd^  1810. 
Schooner  Anne  v.  The  United  StdUSy  7  Ciaach, 
570;  2Cond.  Rep.  611. 

14.  By  the  eleventh  section  of  the  act  of  the 
25th  of  April,  1808,  the  collector  had  no  righi  to 
detain  a  vessel  and  cargo  after  her  arrival  at  her 
port  of  destination,  under  a  suspicion  that  ^ 
mtended  to  violate  the  embargo,  and  sodx  deten- 
tion could  not  be  justified  by  instructions  fFom 
the  secretary  of  the  treasury,  nor  by  tbe  confir- 
mation of  the  president.  Otis  v.  Boom,  7  Cianch, 
589 ;  2  Cond.  Rep.  618. 

15.  Under  the  eleventh  neetion  of  the  em- 
bargo act  of  25th  April,  180&  tbe  cc^lector  was 
justified  in- detaining  a  vessel  by  his  hoaest  opi- 
nion that  there  was  an  intention  to  violaie  or 
evade  the  provisions  of  the  embargo  laws.  It 
was  not  necessary  for  him  to  show  that  his  sas- 
picion  was  reasonable.  Crowell  et  ol.  v.  BtFaiitk 

8  Cranch.  94 ;  3  Cond.  Rep.  48. 

16.  A  bond  taken  by  virtue  of  the  firat  sectisB 
of  the  embargo  law  of  January  9th,  1808,  is  not 
void,  although  taken  by  consent  of  parties  after 
the  vessel  had  sailed.  Speaks  et  ol.  ▼.  Tie  UiAtd 
States,  9  Cranch,  28;  3  Cond.  Rep.  244. 

17.  The  obligors  are  estopped  to  deny  that  the 
penalty  of  such  a  bond  is  double  the  tnie  valoe 
of  the  vessel  and  cargo.    Bnd. 

18.  The  non-intercourse  act  of  the  28Qi  of 
June,  1809,  which  requires  a  vessel  bound  to  a 
permitted  port  to  give  bond  in  double  the  anefls: 
of  vessel  and  cargo  not  to  go  to  a  prohibited 
port,  is  applicable  to  a  vessel  sailing  in  baliafL 
The  Ship  Richmond  v.  The  United  States,  9  Ciaock 
102;  3  Cond.  Rep.  294. 

19.  Under  the  non-intercourse  act  of  1809,  a 
vessel  from  .Great  Britain  had  a  right  to  kj  c^ 
the  coast  of  the  United  States,  to  receive  instnio- 
tions  from  her  owners  in  New  York ;  and,  if  oe- 
cessary,  to  drop  anchor ;  and,  in  case  of  a  stoiv. 
to  make  a  haroour :  and  if  prevented  by  a  idb- 
tiny  of  her  crew  from  putting  out  to  sem  asaic. 
she  might  wait  in  the  waters  of  the  United 
States  for  orders.  The  United  States  v.  The  Car^ 
of  the  Ship  Fanny;  Jennings,  Master,  9  Oaao, 
181;  3  Cond.  Rep.  347. 

20.  Under  the  third  section  of  tbe  act  of  cae- 
gress  of  the  28th  of  June,  1809,  every  vessel 
bound  to  a  foreisn  permitted  port  was  obliged  to 
give  a  bond,  with  a  condition  not  to  proceed  to 
any  port  with  which  commercial  intere^ffBe 
was  not  permitted,  nor  to  trade  with  such  pet. 
The  Edwards;  SctM,  Claimant^  1  WheaL  »1}  3 
Cond.  Rep.  565. 
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21.  Under  the  third  fieetion  of  the  embargo 
act,  of  April  25th,  1808.  ch.  170,  a  vessel  is  not 
subject  to  forfeiture  for  aeparting  without  a  clear- 
ance, unless  she  has  departed  out  of  port  ]  pro- 
ceeding from  a  wharf  a  mile  and  a  half,  intend- 
ing to  go  to  sea,  but  not  having  got  out  of  the 
port  before  seizure,  is  not  such  a  departure  as 
the  act  intends.  The  Active  v.  United  States^  7 
Cranch,  100;  2  Cond.  Rep.  431. 

22.  It  seems  that  it  is  a  good  defence  to  an 
action,  upon  an  embarso  bond,  that  it  was  given 
for  more  than  double  tlie  value  of  the  vessel  and 
cargo ;  and  that  the  obligors  were  constmined  to 
execute  it,  by  the  refusal  of  a  clearaace.  The 
United  Steles  v.  Gordon  et  a2,,  7  Cranch,  287 ;  2 
Cond.  Rep.  494. 

23.  An  information  in  the  admiralty,  for  a  for- 
feiture, mast  contain  a  substantial  statement  of 
the  offence.  A  general  reference  to  the  provi- 
sions of  the  emoaigo  act&  or  to  the  statute  on 
which  the  proceeding  is  founded,  is  not  suffi- 
cient. If  the  information  be  defective  in  this 
respect,  the  defect  is  not  cured  by  the  evidence 
of  the  facts  omitted  to  be  averred  in  the  inform- 
ation .  The  Schopner  Hawpt  v.  The  UniUd  States, 
7  Cranch,  389  ]  2  Cond.  Rep.  542. 

24.  If  a  collector  justify  the  detention  of  a 
vessel  under  the  eleventh  section  of  the  embar- 
go law  of  April  25,  1808,  ch.  170;  he  need  not 
show  that  his  opinion  was  correct,  nor  that  he 
used  reasonable  care  and  diligence  in  ascertain- 
ing the  facts  upon  which  his  opinion  was  found- 
ed. Otis  V.  Wdtkins,  9  Cranch,  339;  3  Cond. 
Rep.  424. 

25.  Under  the  eleverHh  section  of  the  embargo 
act  of  April  25,  1808,  eh.  174,  no  power  is  given 
to  detain  the  cargo  if  separated  froni  the  vessel ; 
and  the  owner  had  a  right  to  take  the  cargo  out 
of  the  vessel  and  dispose  of  if,  and,  in  case  of 
detention,  to  bring  an  action  of  replevin  in  a 
state  court.  Shcum  v.  Mayberry  et  al.,  2  Wheat. 
1;  4  Cond.  Rep.  1. 

26.  In  seizures  nttder  the  embargo  Uw^  the 
law  itself  is  a  sufficient  justification  to  the  seiz- 
ing officer,  where  the  discharge  of  duty  is  the 
real  motive^,  and  nOt  the  pretext  for  detention ; 
and  it  is  not  necessary  to  show  probable  cause. 
Otis  V.  HTdUr,  2  Wheat.  18 :  4  Cond,  Rep.  10. 

27.  Thd  embargo  act  of  April  25,  1808,  ch. 
170,  related  only  to  vessels  ostensibly  bound  to 
some  port  in  the  United  States ;  and  a  seizure 
after  the  terminaition  of  the  voyajge,  was  justifia- 
ble.    Ibid.  w 

28.  Undet  the  embaigO  act  of  December  22, 
1807,  ch.  109,  the  words  "an  embaiieo  shall  be 
laid"  not  only  imposed  upon  the  public  officers 
th«  duty  of  preventing  the  departure  of  r^s- 
tei^d  or  sea-lettered  vessels  on  a  foreign  voyi^e, 
t^ut  conseauently  rendered  them  liable  to  tor- 
'eitnre  nnder  the  supplementarjr  act  of  January 
>,  1808,  ch.  12.  In  such  case,  if  the  vessel  be 
Lctually  and  bona  fide  carried  by  force  to  a  fo- 
ei^n  port,  she  is  not  liable  to  forfeiture.  The 
ViiluMm  King,  2  Wheat.  148 ;  4  Cond.  Rep,  71. 

29.  Under  the  embargo  act  of  April  25,  |808, 
h.  170,  if  a  vessel  not  actually  iarriving  at  her 
ort  of  original  destination,  excites  an  honest 
oapicioii  in  the  mind  of  the  collector,  that  her 


demand  of  a  permit  to  land  acaigo,  was  merely 
colourable,  this  is  not  a  termination  of  the  voy* 
age  so  as  to  pretclnde  the  right  of  detention. 
Otis  V.  Wattevy  11  Wheat.  192;  6  Cond.  Rep. 
271. 

30.  Under  Che  fifth  section  of  the  embargo  act 
of  January  9,  1808,  ch.  112,  a  foreign  vessel 
mcftns  a  vessel  navigating  under  the  fiag  of  a 
foreign  power ;  and  not  a  vessel  owned  in  whole 
or  in  part  by  foreigners  domiciled  in  the  United 
States.     The  I^Hy,  I  Gallis.  C.  C.  R.  58. 

31.  A  departure  from  any  place  within  the 
jurisdictional  limits  of  the  United  States,  al- 
though such  pl6ce  be  not  within  any  port,  is 
within  the  provisions  of  the  embargo  act  of  De- 
cember 22,  1807,  ch.  109.  The  Ann,  1  Gallis. 
C.  C.  R.  55. 

82.  A  vessel  which,  during  the  existence  of 
the  embargo  laws,  departed  from  one  port  in  the 
United  States  on  a  voyage  to  another,  but  was 
obli^d  from  irresistible  necessity  to  put  into  a 
foreign  port  and  sell  her  cargo,  was  not  guilty 
of  a  violation  of  those  laws.  Tke  Brig  WtUiam 
Gray,  Paine's  C.  C.  R.  16. 

33.  From  a  fair  comiparison  of  the  difiereut 
embargo  acts  with  each  other,  it  may  be  col- 
lected, that  congress  meant  expressly  to  make 
such  an  instance  of  necessity  an  exception  of 
the  penal  operation  of  those  acts.    Ubii. 

34.  The  embargo  Uw  was  passed  22d  Decern* 
ber,  1807.  A  Vessel  cleared  out,  and  sailed  from 
St.  Mary's,  Georgia,  on  the  15th  January ;  and 
in  the  evening  the  eolleotor  received  the  mform- 
ation  of  the  pasmge  of  the  law.  and  gate  publid 
notice  of  it.  It  did  not  appear  that  it  was  knowa 
to  the  master  or  ownen  of  the  vessel  prior  to 
her  sailing.  Having  been  seized  for  a  violation 
of  the  law,  the  court  decreed  her  restoration. 
The  Cotton  Planter,  1  Pbine's  C.  C.  R.  23. 

35.  Under  the  act  of  January  9, 1808,  ch.  112. 
supplementary  to  the  embargo  act,  the  vessel 
cannot  be  proceeded  against  for  a  forfeiture, 
after  the  has  completed  her  outward  voyage,  by 
entering  into  her  foreign  port  of  destination.  At 
that  period,  the  ri^ht  to  sue  for  the  double  value 
attaches,  which  ub  a  substitute  for  the  vessel 
herself.  Parker  v.  The  United  States,  2  Wash. 
C.  C.  R.  361. 

36.  To  eitcuse  a  vessel|  which  has  sailed  un- 
der an  embargo  bond,  from  relanding  her  cargo 
within  the  United  States,  within  the  clause  of 
the  condition, ''  the  perils  of  the  seas  only  ex- 
cepted ;"  the  accident  most  liappen  without  any 
fault  or  negligencf  of  the  master,  and  must  oo- 
car  at  siea ;  or  if  at  land,  it  must  be  the  imme* 
diate  and  neces^ry  consmuence  pf  the  peril 
happening  at  sea.  United  States  v.  Hall  et  at,,  2 
Wash.  C.  C.  R.  336. 

37.  The  party,  to  excuse  himself  from  the 
consequences  of  a  breach  of  the  embargo  laws, 
sliould  shdw  that  he  did  everything  in  his  power 
to  comply  With  the  law ;  and  that  the  vessel  was 
sufficiently  found,  ftc,  to  perform  the  vovage. 
If  it  appear  that  she  was  not  sufficieqtly  ballast- 
ed, and,  particulariy,  if  this  defeot  was  ascer- 
tained to  exist  at  a  time  when  it  could  have 
been  remedied ;  the  party  cannot  4vail  himself, 
as  an  excuse^  of  any  necessity  resulting  from 
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this  defect.     The  United  States  v.  The  Nancy,  3 
Wa«h.  C.  C.R281. 

38.  Where  a  bond  had  been  taken  by  the  col- 
lector, by  which  the  obligor  stipulated  to  reland 
a  cargo  on  board  a  particular  Teasel  in  the  United 
States,  although  tne  same  might  be  prevented 
by  the  perils  of  the  sea ;  and  stipulating  that  a 
certificate  of  the  landing  of  the  cargo  should, 
within  a  limited  time,  be  deliTered  to  the  col- 
lector of  the  port  of  Phihulelphia.  to  whom  the 
bond  had  been  given ;  the  court  held  the  bond 
void,  the  embargo  laws  not  authorizing  the  in- 
sertion of  such  stipulations.  The  United  States 
y.  Morgan  et  d.,  3  Wash.  C.  C.  R.  10. 

39.  Uebt  on  a  bond  given  under  the  embargo 
laws.  The  question  on  the  evidence  was,  whe- 
ther the  defendants  were  {>revented.  by  perils  of 
the  sea,  from  performing  the  conaition  of  the 
bond.  It  was  alleged  that  the  vessel  was,  by 
perils  of  the  sea,  driven  into  St.  Thomas;  and 
that,  when  there,  the  authorities  of  the  island 
obliged  the  master  to  sell  her  caigo.  The  United 
States  V.  Mitchell  et  al.,  3  Wash.  C.  C.  R.  95. 

40.  The  certificate  of  the  governor  of  St. 
Thomas,  without  a  seal,  the  signature  of  the 
governor  being  proved,  was  offered  in  evidence 
to  prove  the  refusal  of^  the  governor  to  permit 
the  vessel  to  proceed.  It  was  admitted  m  evi- 
dence to  prove  the  facts  alleged.  The  matter 
stated  in  the  certificate  was  official.  If  the  ves- 
sel was  not  seaworthy,  the  injury  done  to  her  on 
her  voyage,  by  perils  of  the  sea,  will  not  excuse 
the  defendants,  who  should  clear  themselves 
from  all  imputations  of  this  kind ;  but  the  rule 
as  to  seaworthiness  ought  not  to  be  more  strict, 
in  such  cases  as  this,  than  in  the  case  of  insur- 
ance. It  is  sufficient,  if  the  vessel  were  sea- 
worthy for  the  voyage  upon  which  she  was  des- 
tined ;  and  the  want  of  this  must  be  proved  by 
him  who  affirms  the  fact,  if  sufficient  causes  for 
her  disability,  such  as  storms,  &c.,  can  be  proved. 
Aliter,  if  no  such  cause  appears.    Jbid. 

41.  Information  against  the  brig  Agnes,  a 
coastine  vessel,  for  a  breach  of  the  embargo 
laws,  she  having  proceeded  from  the  United 
States,  in  December,  1806,  to  St.  Bartholomew, 
where  she  was  sold  to  the  appellant,  and  after- 
wards returned  to  Philadelphia  with  a  cargo.  A 
forfeiture  of  the  vessel,  imposed  by  the  embargo 
lawSj  cannot  be  enforced  after  she  has  arrived 
within  the  jurisdiction  of  a  foreign  power;  but 
the  United  States  must  then  resort  to  the  penal- 
ties imposed  by  those  laws,  and  proceed  for 
double  the  value  of  the  vessel  and  cargo^  to 
which  they  are  entitled  upon  their  violation. 
Parker  r:Th€  United  States,  2  Wash.  361. 

42.  The  obvious  intention  of  the  legislature 
of  the  United  States,  by  the  non-intercourse 
laws,  was  to  prohibit  the  American  citizens  and 
property  from  a  commerce  with  foreign  coun- 
tries. The  Sally  md  Cargo,  1  Gallis.  C.  C.  R.  58. 

43.  At  no  time  was  it  illegal  for  a  foreign 
vessel  to  depart  from  the  United  States  in  bal- 
last.   Ihid, 

44.  Onus  pTobandi  rests  on  the  claimant  set- 
ting up  a  special  defence.  The  Short  Stafie,  1 
Gallis.  C.  C.  R.  104. 

45.  A  registered  vessel  was  within  the  prohi- 


bition of  the  third  section  of  the  act  of  1808,  ch. 
8.  That  section  was  not  repealed*  by  the  nine- 
teenth section  of  the  act  of  1809,  ch.  91 :  or  by 
the  second  section  of  the  act  of  28lh  ot  Jone^ 
1809,  ch.  9.    Ibid, 

46.  Under  the  third  section  of  the  act  of  1808, 
ch.  8,  the  return  caigo  was  not  affected  with  the 
forfeiture.    Ibid, 

47.  The  fourteenth  section  of  the  act  of  1809, 
saved  the  provisions  of  the  embaigo  acts  from 
affecting  collection  districts  adjacent  to  a  foreign 
territory,  or  vessels  bound  thereto.  The  Sloop 
Falmouth  and  Cargo,  Robert  Little,  Claimant,  S 
Gallis.  C.  C.  R.  130. 

48.  By  the  nineteenth  section  of  the  act  ot 
1809,  ch.  91,  and  second  section  of  the  act  of 
1809,  ch.  9,  the  embargo  acts  were,  as  to  fa  la  re 
cases,  repealed.  The  Orono,  2  Gallia.  C.  C.  R. 
137. 

49.  The  third  section  of  the  embargo  act  was 
not  repealed  by  the  act  of  1809,  ch.  91.  The 
Argo,  2  Gallis.  C.  C.  R.  150. 

50.  An  offence,  punished  by  fine  and  impri- 
sonment, under  the  embargo  act  of  1809,  ch.  72, 
was  not  saved  from  repeal,  by  the  saving  clanse 
of  the  second  section  of  the  act  of  Jane,  1809, 
ch.  9.  United  States  v.  Mann,  2  Gallia.  C.  C  EL 
177. 

51.  The  circuit  court  has  cognizance  of  such 
an  offence.    Ibid. 

52.  The  assignment  of  breaches  in  an  acdon 
upon  an  embaigo  bond,  is  a  part,  and  a  y&j 
important  part  of  the  declaration;  and  apoa 
demurrer  to  the  declaration,  the  plaintiff's  at- 
torney will  not  be  permitted  to  strike  oot  the 
assignment  of  breaches,  on  the  grouixi  that  the 
declaration  is  good  witnout  it.  Soch  a  coarse 
would  not  be  tolerated  in  any  courL  WSliam 
Dixon  et  ah  v.  The  United  States,  1  Brockenb. 
C.  C.  R.  177. 

53.  A  variance  between  the  declaralioB  and 
bond,  is  an  erroneous  description  of  the  instre- 
ment  referred  to,  so  that  it  does  not  appear  to  be 
the  same,  when  produced  in  evidence,  either  on 
oyer,  or  at  the  trial.    Ibid, 

54.  A  bond,  made  payable  to  ''The  Uaited 
States  of  America,''  would,  it  seenis,  be  bindiBS 
at  common  law,  for  '^The  United  States  ol 
America,"  are  a  corporation  endowed  with  the 
capacity  to  sue,  and  be  sued,  to  convey  and  re- 
ceive property.    Ibid, 

55.  An  emoargo  bond,  made  payable  to  the 
United  States,  is  good,  though  the  act  directed 


that  the  master,  &c.,  should 


bond  te  the 


,  ^^.^  -«w«.«  give 
collector  of  the  district  from  which  the 
was  bound  to  depart ;  the  proper  conatructioa  of 
that  act  requiring,  that  the  bond  should  be 
by  the  collector,  but  made  payable  to  the 
States.    Ibid.  178. 

56.  A  clause  was  inserted  in  an  embaigo  bond, 
not  authorized  by  the  statute,  and  a  coodhiQa 
was  omitted  which  the  statute  directed  to  be 
inserted.  It  seems:  1.  That  a  statatory  Srsd, 
that  contains  more  than  the  statute  reqaires,  « 
not  vitiated  by  the  surplus  matter;  but  ibe 
court  will  reject  the  surplusage,  as  a  mere  inil> 
lity,  and  construe  the  bond  as  if  such  smpltta 
matter  were  not  contained  in  it.    2.  That  m  aa»- 
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tatorv  bond  is  vitiated  by  the  omission  of  a  ma- 
terial condition  required  by  the  statute,  viz: 
"dangers  of  the  seas  excepted."  WiHiam 
Dixon  et  d.  v.  Tke  United  States,  1  Brockenb.  C. 
C.  B.  178. 

57.  A  statutory  bond,  taken  in  a  penalty  greater 
than  that  pre.scnbed  by  ]aw,  is  void,  whether  the 
statute  prescribes  a  specific  sum  as  a  penalty,  or 
a  standard  by  which  the  penalty  is  to  be  mea- 
sured, so  as  to  give  a  precise  sura.  If,  in  the 
latter  case,  from  the  nature  of  things,  the  exact 
penalty  could  not  be  ascertained  with  absolute 
mathematical  precision,  and  the  variance  should 
be  so  inconsiderable  as  to  be  entirely  compatible 
with  an  honest  difference  of  opinion :  it  would 
be  a  question  to  be  decided  by  a  jury,  whether, 
under  such  circumstances,  the  signature,  with- 
out objections  by  the  obligor,  would  not  import 
his  assent  to  the  estimate  as  the  true  value. 
Jbid. 

58.  A  libel  against  a  vessel  for  violating  the 
embargo  laws,  must  contain  a  substantial  state- 
ment of  the  offence,  and  it  must  be  made  with 
reasonable  precision.  But,  inasmuch  as  the 
embargo  act  of  Deceinber,  1807,  prohibits  all 
vessels,  whether  foreign  or  domestic,  registered 
or  coasting  vessels,  from  sailing  to  any  foreign 
port  or  place,  and  the  supplemental  act  of  Janu- 
ary, 1808,  annexes  the  penalty  of  forfeiture  to 
any  vessel  which  violates  either  act,  it  is  not 
necessary  that  the  libel  should  set  forth  the  par- 
ticular character  of  the  vessel.  United  States 
V.  Tke  Schooner  Little  Charles,  1  Brockenb.  C. 
C.  R.  347. 

59.  The  exception  in  the  act  exempting  foreign 
vessels  from  its  penalties,  in  certain  cases,  need 
not  be  noticed.  The  libel  is  good,  though  it 
does  not  charge  that  the  vessel  ubelled  was  not 
embraced  within  the  exception.    Ibid. 

60.  A  vessel  is  charged  with  having  violated 
the  embargo  acts,  in  departing  from  a  port  of  the 
United  States,  and  proceeding  to  Antigua.  The 
proof  is,  that  she  was  at  Camden,  in  North  Ca- 
rolina, in  December,  1807,  and  January,  1808, 
and  was  in  the  port  of  Norfolk  in  April,  1808. 
Peldj  that  the  report  and  manifest  of  ner  cargo, 
with  the  affidavit  made  by  the  captain,  before 
the  collector  at  Norfolk,  wnich  are  adduced  as 
proof  that  she  took  in  her  cargo  at  Antigua,  is 
admissible  evidence.  1st.  I^ese  documents 
constitute  one  entire  transaction :  they  need  not 
the  entry  of  the  ship  to  make  it  complete. 
2d.  In  a  prosecution  against  the  ship  itself,  a 
forfeiture  is  incurred  by  her  violation  of  the  act, 
whether  with  or  without  the  authority  of  the 
owner.  The  vessel  is  put  in  action  by  the  crew. 
who  are  guided  by  the  master;  she  acts  and 
speaks  by  the  master,  and  reports  herself  by  the 
master ;  she  is,  theretore,  affected  by  his  report, 
whether  the  owners  be  so  ai&cted  or  not.  But 
the  owner  is  properly  affected  by  it.  The  master 
is  selected  by  the  owner  as  his  agent,  amongst 
other  things,  for  reporting  the  vessel.  The  re- 
port is  prescribed  by  hiw.  It  must  state,  truly, 
the  voyage,  and  the  place  from  which  she  last 
sailed.  The  owner  then,  has  authorized  the 
master  to  make  the  report;  and  though  he  may 


controvert  it,  yet  it  is  prima  facie  evidence. 
Ibid. 

61.  After  a  vessel  has  been  seized  and  libelled, 
and  forfeiture  claimed,  the  court  of  admiralty 
does  not  lose  its  jurisdiction  to  condemn  the  ves- 
sel by  losing  possession  of  it.    Ibid.  348. 

62.  An  order  made  by  a  district  judge  of  the 
United  States,  for  the  release  of  a  vessel  libelled 
for  a  breach  of  the  embargo  laws,  is  as  valid  if 
made  by  the  judge  at  his  chambers,  as  if  it  were 
made  in  open  court.  United  Stales  v.  The  Schooner 
Little  Charlesy  1  Brockenb.  C.  C.  R.  380. 

63.  Where  the  condition  of  a  bond  is,  that  the 
parties  will  perform  the  decree  of  the  court,  the 
term  ^'  the  court,"  means  the  court  which  shall 
ultimately  decide  the  cause.    Ibid. 

64.  By  the  provisions  of  the  embai^go  laws,  a 
vessel  licensed  for  the  coasting  trade  was  not 
required  to  obtain  a  clearance  or  permit,  on  de- 
parting from  a  port  of  the  United  Slates;  but  a 
clearance  only  was  necessary  on  her  departure 
from  a  district  of  the  Unite<l  States.  The  bond 
required  to  be  given  by  vessels  of  this  descrip- 
tion, was  the  only  security  provided  against  her 
leaving  a  port.  The  Sloop  Elizabeth,  Paine's  C. 
C.  R.  10. 

65.  Long  Island  Sound  does  not  belong  either 
to  Connecticut  or  New  York ;  nor  to  any  district 
of  either  of  those  states.  A  coastini;  vessel, 
therefore,  sailing  from  a  port  of  New  York  into 
the  Sound,  although  she  did  not  enter  a  district 
of  Connecticut,  departed  from  the  district  of  New 
York ;  and  not  having  a  clearance,  as  required 
by  the  embargo  laws,  was  held  to  be  forleited. 
Aid. 


EMBEZZLEMENT. 

1.  Where  an  embezzlement  takes  place  oa 
board  of  a  ship,  the  seamen  are  not  liable  to 
contribute  out  of  their  wages,  unless  it  was 
caused  by  their  fraud,  connivance  or  negligence ; 
or,  if  the  offender  is  unknown,  unless  a  presump- 
tion of  guilt  is  fixed  on  all  the  crew ;  or  at  least 
on  those  who  are  called  upon  to  contribute. 
Spurr  V.  Pearson,  1  Mason's  C.  C.  R.  104. 

2.  The  right  to  salvage  is  forfeited  by  em- 
bezzlement on  the  part  of  the  salvors ;  whether 
in  port  or  at  sea.  The  Schooner  Boston,  1  Sum- 
ner's C.  C.  R.  328. 

3.  Embezzlement  by  the  salvors,  after  the 
property  is  put  into  the  hands  of  the  marshal,  is 
a  forfeiture  of  sal  vase,  and  that,  whether  at  the 
time  the  custody  of  the  property  be  in  the  salvors 
or  not.    Ibid. 

4.  The  captain  is  not  answerable  for  embez- 
zlement, after  the  capture  of  the  vessel  under 
his  command;  nor  can  he  be  called  upon  fbr 
contribution,  as  he  would  have  been  in  his  for- 
mer capacity.  Brevoor  et  al.  v.  The  Ship  Fair 
American,  1  Petere'  Adm.  Decis.  98. 

5.  In  a  foreign  port,  where  labourers  were 
mixed  with  the  crew,  seamen  are  answerable 
for  embezzlement,  unless  they  can  show  that 
the  plundering  was  the  act  of  the  strangers.  S 
Peters'  Adm.  Decis.  240. 
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6.  The  policy  of  the  law,  as  to  liability  of  sea- 
mea  for  embezzlement,  does  not  apply  so  strictly, 
when  strangers  are  iatroduoed  asiong  the  orew 
by  the  master.    Ibid, 

7.  Labourers  hired  oooasionally,  are  not  on  a 
footing  with  the  mariners  hired  (or  the  voyage; 
JO  as  to  prodnce  responsibility  in  the  seamen  for 
(their  emDezzlement.    Rid, 

B.  All  the  seamen  must  oontriiMite  to  emibez- 
slement,  in  proportion  to  their  wages ;  and  the 
.wages  of  the  perjietrators  of  the  embezzlement 
go  to  the  relief  of  innocent  members  of  the  or-ew. 
hid. 

9.  A  seaman  who  is  absent  from  the  vessel, 
Ht  the  time  of  the  embezzlement,  is  not  exempft 
from  contribution.    Ibid. 

10.  The  perpetrator  of  the  embezxlement  for- 
feits all  his  wages;  although,  in  cases  of  petty 
plunder,  exceptions  liave  been  made.    Ihid. 

11.  Where  articles  belonging  to  tiie  cargo  are 
tenbezzled  by  the  fraud  or  negiigenee  of  a  sea- 
snan,  he  is  chargeable  for  the  value;  and  the 
4fnoam  may  be  deducted  from  his  wages.  Ed- 
vtards  v.  Sherman,  Oilpin's  D.  C.  R.  464. 

12.  Where  articles  belonging  to  the  cargo  are 
embezzled,  an  innocent  seaman  is  not  charge- 
able for  the  loss  occasioned  by  the  fraud  or  neg- 
ligence of  others;  nor  is  he  to  contribute  any 
portion  of  his  wages  to  make  it  good.    Ibid. 

13.  A  seaman  is  ohargea^e  for  the  value  of 
artitcles  lost  by  his  inattenlion  and  oafelessness, 
and  the  amount  may  be  deducted  from  his 
wages.  Brown  v.  The  Neptunej  Gilpin's  D.  C. 
R.  91. 

14.  All  the  crew  must  contribute,  pro  rata,  to 
make  eood  the  value  of  articles  oi  the  cargo 
which  nave  been  embezzled ;  but  proof  will  be 
admitted  to  show  the  innooence  of  some  of  the 
crew.  Sullivan  et  al.  v.  Ingraham^  Bee's  Adm. 
Deds.  182. 

15.  The  policy  of  the  law^  which  obliges  ma- 
riners engaged  for  a  voyage,  to  be  responsible 
for  each  other,  in  cases  of  embezzlement,  does 
not  apply  when  occasional  labourers,  or  other 
strangers,  commit  depredations  without  the  fault, 
negligence,  or  connivance  of  all,  or  any  jmrt  ot 
the  crew.  Mariners  v.  The  Kensingtonj  1 1'eters' 
Adm.  Decis.  240. 

16.  The  burden  of  proof  lies  on  the  crew^  who 
are  answeiable  for  embezzlement,  unless  they 
can  clearly  show  that  it  was  committed  by  per- 
sons not  of  the  crew.    Ibid. 

17.  Although  part  of  the  embezzlement  is 
fixed  on,  and  (laid  by  some  of  the  crew,  yet  al! 
are  to  contribute  to  the  residue.  Crammer  y. 
The  Fair  American,  1  Peters'  Adm.  Decis.  242. 

18.  The  whole  must  contribute,  according  to 
their  respective  wages,  the  captain  and  officers 
of  the  snip  included.  Nor  is  any  one  to  be  ex- 
cused from  this  general  contribution,  though  ab- 
sent from  the  ship,  and  not  in  a  sUuation  to  be 
capable  of  assisting  in  the  plunder.    Ihid. 


ENROLLED  AND  LICENSED  VESSELS. 

1.  Under  the  eighth  section  of  the  coastins 
act  of  1793^  chap.  8,  no  forfeiture  is  incurred. 


until  the  vessel  has  actnaUy  brdcen  ground,  witk 
intention  to  commence  a  foreign  voyage.  Tie 
Julioj  1  GalKs.  C.  C.  R.  43. 

2.  The  forfeiture,  in  such  case,  does  not  at- 
tach, until  the  vessel  has  actually  quitted  the 
port,  with  an  intent  to  proceed  in  such  foreign 
voyage.  The  Friend^tp  and  CargOj  1  Gallis.  C 
C  R.  45. 

3.  <' Foreign  voyage,"  in  the  eighth  section 
of  the  coasting  act,  means  a  voyage  intended  to 
some  place  within  the  jurisdiction  of  a  foreiga 
country,  or  at  least  without  the  territorial  waten 
of  the  United  States.  The  Lark  and  Carp^  I 
Gallis.  C.  C.  R.  56. 

4.  If  a  coasting  vessel  be  engaged  in  ille^ 
traffic,  it  is  a  good  cause  of  forfeiture,  within  the 
twenty-third  section  of  the  act  of  1793,  ch.  8. 
The  Two  Friends.  I  Gallis.  C.  C.  R.  118. 

5.  If  a  vessel,  licensed  for  the  fisheries,  take 
on  board  goods  with  intent  to  transport  them  on 
an  illicit  vovage,  it  is  a  sufficient ''  trade,  other 
than  that  for  which  she  was  licensed,"  within 
tlxe  same  section.    Ibid. 

6.  A  licensed  vessel,  transferred  in  whole  or 
in  part  to  a  foreigner,  is  forfeited  under  the  same 
section;  notwithstanding,  upon  such  tiansferi 
the  license  becomes  void.    Ibid. 

7.  Under  the  same  rule,  the  caigo  foood  os 
board,  at  the  time  of  seizure,  is  forfeited ;  and 
not  merely  the  cargo  on  board  at  the  }im»  of 
committing  the  offence.    Hid. 

8.  A  voyage  to  a  foieign  port,  within  HA  tisoal 
voyage  of  vessels  licensed  for  the  fisheriei^  is 
not  a  '^  foreign  voyage,"  within  the  meaning  of 
the  eighth  section  of  the  act  of  1793.  ch.  8.  There 
must  be  an  intent  to  trade.  The  Tkrn  Brothers^ 
1  Gallis.  C.  C.  R.  142. 

9.  If  a  coasting  vessel  arrive  from  one  distriet, 
at  another  district  in  the  same  state,  bavins  on 
board  foreign  goods  exceeding  eight  haodred 
dollars  in  value,  without  being  provided  with, 
or  exhibiting  a  manifest  of  such  cargo,  this  is 
not  an  offence  ibr  which  the  vessel  is  forfeited, 
under  the  act  of  1798|  ch.  8.  The  Amerieaf  1 
Gallis.  C.  C.  R.  231. 

10.  By  illegal  traffic*  a  ooastinff  vessel  losei 
the  protection  of  her  license,  and  is  forfeited 
under  the  23d  section  of  the  act  of  1793,  cL  8. 
The  Man.  1  Gallis.  C.  C.  R.  237. 

11.  Under  the  act  for  enrolling  and  licenamg 
coasters,  of  February  8th,  1793,  ch.  153,  no  coaster 
can  be  sold  in  a  foreign  port,  unless  her  licenis 
be  previously  surrendered ;  nor  is  her  Americaa 
character  changed  by  such  transfer.  Unkei 
States  V.  The  Hawkey  Bee's  Adm.  Rep.  34. 

12.  If  a  vessel  licensed  for  the  fisheries  Is 
engaged  in  an  illegal  traffic,  she  ia  forfeited 
under  the  23d  section  of  the  coasting  act.  The 
sixth  section  does  not  apply  to  licensed  veseek 
The  Eliza,  2  GalHs.  C.  C.  R.  4. 

13.  The  transportation  of  merchandise  Jbr 
hire  is  a  trade  which  subjects  such  liceueed  ves- 
sels to  forfeiture.    Ibid. 

14.  If  a  vessel  licensed  for  the  coasting;  trade 
engage  in  smuggling  foreign  eoods,  she  is  for- 
feited under  the  82d  section  of  the  coasting  act 
The  ResotuHon,  2  Gallis.  C.  C.  R.  47. 

15.  By  the  act  of  congress  relating  to  tt»  «» 
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lolment  of  iibips  and  venmh,  it  is  not  required 
to  make  a  bill  of  sale  of  a  vessel  valid  tnat  it 
shall  be  enrolled  in  the  oiistom-hoose.  The  en- 
rolment seems  not  to  be  necessary  by  the  law 
to  make  the  title  valid,  bat  to  entitle  the  vessel 
to  the  character  and  privileges  of  an  American 
vessel.    Hozey  v.  Buchaaanf  16  Peters,  218. 

16.  A  bill  of  sale  of  a  vessel,  accompanied 
by  possession,  does  not  constitute  a  good  title  in 
law.  Such  an  iostroment,  so  accompanied,  Is 
prim&  facie  evidence  of  nght ;  but,  in  order  to 
constitute  a  full  right  under  the  bill  of  sale,  the 
transfer  should  be  bonft  fide,  and  for  a  Valuable 
consideration,    ibid. 

See  FisHfiKiss. 
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1.  Pennsylvania. 

1.  If  the  outlines  of  a  large  Hmot  of  tod  b6 
oorredly  surveyed,  no  third  person  has  a  fight 
to  iapeach  the  interior  locations,  or  to  object 
that  any  of  the  warrants,  within  the  outlines^ 
were  not  properly  sorveyea.  Lesstt  tfHmdakofer 
V.  Burros,  1  Wash.  €.  C.  R.  109. 

2.  If  a  warmnt  be  located  on  Otire  trsict,  and 
ftfterwards  lifted  &nd  located  upon  Another,  to 
which  no  third  person  haS)  in  uie  interim,  a^ 
qvired  a  title,  it  is  miKd :  alitor,  if  another  has 
aoqaired  a  title  to  thd  knd  thus  60V0red  in  the 
intermediate  period.    Ihid, 

8.  To  render  an  application  t,  loeiition  on  iStiA 
day  it  was  made,  the  land  must  be  described 
with  sndi  certainty  that  sdhseduent  applicants 
may  know  how  to  apprtmriate  the  adjiacent  lend 
without  danger  of  inverferenoe.  Leuee  of  Lews 
T.  Meredith,  3  Wash.  C.  C.  R.  8L 

2.  Ftrgffusk 

4.  The  owner  of  a  siirvejr  m*de  vtk  conformity 
with  his  entry,  and  not  interfering  with  the 
rights  of  any  other  person,  may  abandon  his 
survey  after  it  has  been  recorded.  Taylor^ s  Les- 
Me  V.  Mifcrsj  7  Wheat.  2S ;  6  Cond.  Rep.  915. 

6.  The  provision  of  the  tust  of  March  2d,  1807, 
eh.  76,  which  annuls  all  locations  made  on  fonds 
previously  surveyed,  applies  to  sobsisting  surveys 
n  which  an  interest  is  claimed ;  not  to  those 
which  have  been  abandoned,  aad  in  wfai^h  no 
person  has  an  interest.    IM. 

6.  On  a  trial  in  ejectment  for  hxid$  m  VIrgSnia, 
the  ptaintifTs  ofiered  in  evidence  a  numSsr  of 
•ntries  of  recent  date,  made  by  the  defsndants^ 
within  the  bounds  of  the  timet  of  land  in  dispute, 
designated  as  "Young^s  four  thousand  acres," 
and  attempted  to  nrove,  by  s  witneis,  that 
Yeans,  when  he  made  the  entries,  had  heard  of 
tike  pKuntiffs'  claim  to  the  land.  The  defendants 
then  offered  to  introduce,  as  evidence,  official 
«^Mts  of  entries  msde  by  other  and  third  p6r- 
SK>os  since  the  date  of  the  plaintiffs'  grant,  for 
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the  purpose  of  proving  a  general  opinion,  thai 
the  lands  contamed  in  the  plaintiffs'  sorvey, 
made  under  the  order  of  the  court,  after  the 
commencement  of  the  suit,  were  vacant  at  the 
date  of  such  entries;  and  to  disprove  notice  to 
him  of  the  identity  of  plaintiffs'  claim  when  he 
made  the  entries  under  which  he  claimed.  This 
evidence  was  unquestionably  irrelevant.  Stringer 
itd,  v.  The  Lessee  ofYoungj  3  Peters,  337. 

7.  Entries  made  subsequent  to  the  plaintiffs' 
claim,  whatever  mic^ht  have  been  the  impres* 
sion  under  which  they  were  made,  could  not, 
poesibly,  affect  l^e  title  held  under  a  prior  entry. 
Ibid, 

8.  The  land  law  of  Virginia  directs  that,  with« 
in  tiiree  months  after  a  survey,  the  surveyor 
shsdl  enter  the  plat  and  certificate  thereof  in  a 
book^  weU  bound,  to  be  provided  by  the  court 
of  his  county,  at  the  county  charge.  After  pre- 
scribing this,  among  other  duties,  the  law  pro* 
ceeds  to  enact,  that  any  st^rveyor  failing  in  the 
dtties  aforesaid,  riiatl  be  liable  to  be 'indicted. 
The  law,  however,  does  not  declare  that  the  va- 
lidity of  such  survey  shall  depend  in  any  degree 
on  its  being  recorded,    ibid. 

B,  North  Carolina. 

9.  In  North  Carolina  the  want  of  an  entry 
nullifies  a  patent.  PeHk^s  Lessee  v.  Whidall,  9 
Crandk  B7 ',  3  Cond.  Re«>.  286. 

10.  The  act  of  assetnnl^  of  North  Carolina  of 
November,  1777,  establishing  offices  for  receiv* 
ing  entries  for  claims  for  lands,  did  not  authorize 
entries  for  lands  within  the  Indian  boundary. 
The  act  of  1778  is  <i  legislative  declaration  ex- 
plaining and  amending  the  former  act ;  and  no 
fftte  is  acquired  by  an  entry  contrary  to  those 
laws.  Preston  v.  Browder,  I  Wheat.  115;  3  Cond. 
Rep.  MS, 

11.  Under  the  sets  of  assembly  of  North  Ca^ 
rolina,  passed  between  1783  and  1789,  all  entries^ 
surveys,  and  grants  of  land  set  apart  for  the 
Cheit4cee  Indians,  are  avoided,  and  no  title  can 
thereby  be  acquired  to  such  lands.  Dmforth^s 
Lessee  v.  Thomas,  1  Wheat.  155;  3  Concf.  Rep. 
1^24. 

12.  Where  the  plaintiff  in  ejectment  claimed 
tknder  a  erant  from  North  Carolina,  comprehend- 
ing the  lands  in  question,  and  the  defendant 
claimed  under  a  junior  grant,  and  a  possession 
of  seven  years,  which,  by  the  law  of  Tennesseej 
Constituted  a  bar  to  the  action ;  to  repel  this  de- 
fSBce,  the  plaintiff  proved  that  the  only  marked 
comer  of  the  gmnt  under  which  he  claimed  was 
the  boginntng  corner,  and  that  all  the  corners 
except  one,  and  nearly  all  the  land  were  within 
the  fkidian  boundary,  the  Indian  title  to  which 
had  not  been  extinguished  seven  years  before 
suit  brought;  but  the  land  in  controversy  did  nol 
He  within  the  Indian  boundary :  Held,  that  al- 
though the  plaintiff  was  precluded  by  law  from 
surveying  tke  land  mmied  to  him  within  ths 
Indian  territory,  yet  the  defendant  was  protected 
by  the  MVOn  y tors'  possession.  M^Iver  v.  Ragan^ 
2  Wheat.  25;  4  Cond.  Rep.  18. 

13.  A  grant  raises  a  jprssumption  that  every 
prerequisite  to  its  issuing  was  complied  witl^ 
and  a  warrant  is  evidence  of  the  existence  of  an 
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D68S  and  facts  entirely  equivalent  to,  and  as  cor- 
roborative as  another  witness.  Langdon  v.  God' 
dardy  3  Story »8  C.  C.  R.  1. 

128.  Where,  in  the  answer  to  a  bill  in  equity, 
an  allegation  was  made,  impeaching  the  bon& 
fides  and  validity  of  a  codicil  to  a  will,  which 
had  been  already  approved  and  allowed  by  a 
court  having  competent  and  exclusive  jurisdic- 
tion over  the  probate  thereof,  it  was  ordered  that 
the  allegations  be  expunj^ed  as  being  imperti- 
nent anu  immaterial.    Ibid, 

129.  Where,  also,  there  was  an  allegation  in 
the  answer  setting  up  an  attempted  settlement 
by  the  defendant  with  the  plaintiffs,  of  the  na- 
ture and  terms  of  which  no  account  was  given, 
and  which  was  never  acceded  to  by  the  plain- 
tiffs, it  was  ordered  to  be  expunged  aa  immate- 
rial and  irrelevant.     Ibid, 

130.  Where  an  interrogatory  was  pot,  as  to 
"  whether;  on  the  20th  day  of  August,  1838,  the 
said  A  procured  and  prepared  the  siignatare  of 
the  said  B  to  a  codicd,  in  which  the  said  B  be- 

?ueathed  to  the  said  A  the  said  notes  of  C  and 
>j  and  whether  the  said  A  retained  the  eodictl 
after  its  execution ;''  it  was  held,  that  although 
the  interrogatory  was  not  so  full  and  precise  as 
it  should  have  been,  yet  that  it  was  sufficient  to 
call  for  a  full  and  explicit  answer  to  its  plain  im- 
port, and  as  the  answer  was  inexplicit  and  eva- 
sive, the  defendant  was  ordered  to  make  a  full 
disclosure  of  the  facts,  and  to  pay  the  oosta  of 
the  hearing  on  the  exceptions:  and  leave  was 
granted  to  the  plaintiff  to  file  auditional  interro- 
gatories.   Ibid, 

131.  A  general  answer  in  chancery  overrules 
the  pleas.  Taylor  v.  LtUkiTf  2  Sumner's  C.  C. 
R.  228. 

132.  Where  the  plaintiff,  in  his  bill  in  chancery, 
directly  charged  upon  the  defendant,  Ihat  he  bM 
made  and  entered  into  a  certain  agreement,  a 
simple  denial  fa^  the  defendant  in  his  answer 
<'  according  to  his  recollection  and  belief,"  ia  in- 
sufficient, and  must  be  treated  aa  a  mere  eva- 
sion.   Ibid, 

133.  An  allegation  in  an  answer,  which  is  not 
responsive  to  the  bill,  is  not  evidence ;  and  the 
onus  proband  i  is  on  the  defendant  to  establiahit. 
Flags;  V.  Mann,  2  Sumner's  C.  C.  R.  487. 

134.  The  rule  in  chancery  is,  if  the  answer 
of  the  defendant  admits  a  fact,  but  insists  on 
matter  by  way  of  avoidance,  the  complainant 
need  not  prove  the  fact  admitted^  but  the  de- 
fendant must  prove  the  matter  m  avoidance. 
Clarke  et  al,  v.  WhiU,  12  Peters,  178. 

135.  An  answer,  responsive  to  the  allegations 
and  charges  in  the  bill,  will  prevail  in  favour  of 
the  defendant  as  evidence,  unless  it  be  overcome 
b^  the  testimony  of  two  witnesses,  or  of  one 
witness  and  corroborative  circumstances.  Lang- 
ion  V.  Goddardy  2  Story's  C.  C.  R.  267. 

4.  Chancery  Practice, 

136.  A  bill  of  exceptions  is  altogether  un- 
known in  chancery  practice ;  nor  is  a  oourt  of 
chancery  bound  to  inscribe  in  an  order-book, 
upon  the  application  of  one  of  the  partiei^  an 


order  which  it  may  pass  in  a  case  before  it.  Ex 
parte  Story,  12  Peters,  339. 

137.  Every  court  of  equity  possesses  the 
power  to  mould  its  mles  in  relation  to  the  time 
and  manner  of  appearing  and  answering,  so  as 
to  prevent  the  rule  from  working  injustice.  And 
it  is  not  only  in  the  power  of  the  court,  but  it  is 
its  duty,  to  exereise  a  sound  discretion  upon  this 
subiect,  and  to  enlarge  the  time  whenever  it 
shall  appear  that  the  purposes  of  justice  reqairs 
it.  The  rules  in  chancery  proceedings  in  the 
circuit  court,  prescribed  by  the  supreme  eoart, 
do  not,  and  were  not  intended  to  deprive  the 
courts  of  the  United  States  of  this  well-known 
and  necessary  power.  Ex  forte  Pauliney  et  s(. 
V.  The  City  of  Iflfayette  <l  oL,  12  Petere,  472. 

138.  In  suits  in  equity  the  proofs  must,  to  be 
admissilile,  be  to  seme  allegations  or  htta 
charged  in  the  biU  or  answer,  and  thos  pat  ia 
issue  bv  the  parties.  LaHgion  v.  Goddard^  t 
Story's  C.  C.  R.  267. 

139.  Therefore,  where  the  bill  set  up  a  title 
under  a  will,  and  yet,  it  relied  upon  a  title  under 
certain  oodieils  thereto,  which  were  not  alloded 
to  in  the  bill,  it  was  held,  at  the  hearing^  thst 
the  bill  was  fatally  defiselive.    Ibid, 

140.  Costs  in  equity  are  in  the  sound  disers- 
tion  of  the  court;  but  in  the  ordinary  coarse 
of  practice,  when  a  bill  is  dismissed,  costs  sie 
not  awarded  to  the  plaintiff.  8  Story's C.  CB. 
580. 

141.  Uader  the  oircumslanoes  of  this  csss^  it 
was  held,  that  each  party  most  b^r  iu  ewa 
costs,  but  that  the  expense  of  priming  the  is- 
oord  must  be  divided  between  tnem.    Ibid, 

142.  The  oourt  may,  for  the  purpoee  of  avsid- 
ing  unnecessary  delays,  entertain  a  motioa  to 
amend  a  hill  in  equity,  at  the  same  tisoe  thst 
exoeotions  thereto  lure  filed,  and  may  reqniie 
the  defendants  to  answer  the  amended  leaitei 
and  the  exceptions  together.  Kittredgt  t.  Tb 
Ckaremmt  Brndk^  3  Story's  C.  a  R.  59. 


EQUTTV  OF  REDEMPTION. 

1.  If  A  advance  money  to  B,  and  B  thereBpsa 
oonvey  land  in  trust,  to  eoni^  the  same  to  ▲  ia 
fee.  in  case  A  sheold  fail  to  repay  the  aaeeey 
and  interest  on  a  certain  <toy,  and  if  B  ftul  te 
repay  the  money  on  the  day  limited,  and  thei»> 
upon  the  trustees  oonvey  the  land  to  A,  B  has 
no  equity  of  redemption.  Convoys  Ei*rt  sf  «L 
V.  Alexander,  7  Cranch,  918;  2  Good.  Rep.  479. 

2.  It  is  a  rule  in  e^nitv,  that  a  judgment 
ditor  at  law,  is  entitled  to  redeem  an  n 
branoe  upon  land,  and  thereby  secure  hie 
priority.    United  States '9,8tterges.  Paine's 
R.  525. 

3.  The  assignee  ofassortgage,  or  other 
in  action,  takes  it  subject  to  the  same  equitf 
fthat  it  was  subject  to  in  the  hands  of  the  as- 
signor. And  the  rule,  that  it  is  only  an  eqwty 
residing  in  the  originsJ  debtor,  and  not  ihe  eaiii> 
ties  of  thiid  persons  againat  the  assignor,  unt 
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have  this  effect,  does  not  exclude  a  jud^roent 
creditor,  claiming  to  redeem ',  he  stands  m  the 
place  01  the  debtor,  and  has  his  equity.  An 
assignee  who  might  have  obtained  notice,  and 
ought  to  have  sou|5;ht  it,  stands  in  no  better  situa- 
tion than  if  he  had  actually  obtained  it.    Ibid. 

4.  A  mortgage  was  given  in  reality  to  indem- 
nify the  mortgagee,  but  purporting  to  secure  a 
sum  of  money  payable  m  one  year,  and  five 
years  afterwards  it  was  signed,  the  whole  sum 
appearing  from  the  instrument  to  be  unpaid. 
Held,  that  the  circumstances  of  the  case  should 
hitvB  put  the  assignor  upon  an  inquiry,  from 
wbii^h  he  would  have  learned  the  true  conside- 
ration of  the  mortgage.    Und. 

5.  Although  a  mortgage  be  absolute  upon  the 
face  of  it,  a  court  of  equity  will  inquire  into  the 
real  purpose  for  which  it  was  given,  and  apply 
it  to  that  use.    Und. 

6.  It  is  true  that  in  discussions  in  oourtsof 
equity  a  mortgage  is  sometimes  called  a  lien  for 
debt.  And  so  it  certainly  is,  and  something 
more  j  it  is  a  transfer  of  the  property  itself^  as 
security  for  the  debt.  This  must  be  admitted 
to  be  true  at  law ;  and  it  is  eoually  true  in  equity, 
for  in  this  respect  equity  (ollows  the  law.  It 
does  not  consider  the  estate  of  the  mortgagee  as 
defeated,  and  reduced  to  a  mere  lien,  hut  it 
troats  it  as  a  trust  estate,  and,  according  to  the 
intention  of  the  parties,  as  a  qualified  estate, 
and  security.  When  toe  debt  is  discluirged, 
there  is  a  resulting  trust  for  the  mortgaeor.  It 
i.^  therefore,  only  m  a  loose  and  general  sense, 
that  it  is  sometimes  called  a  lien,  and  then  only 
by  way  of  contrast  to  an  estate  absolute  ana 
inclefeasibte.  Conrad  v.  The  Atlantic  Ins.  Co., 
1  Peters,  441. 

7.  Where  the  mortgage  deed  contained  a  dft- 
feasanoe  that  the  morts^agor  should  pay  the  debt 
according  to  the  condiiion  of  a  bond  recited  in 
the  deeil,  by  which  it  was  payable  on  a  dav  al- 
ready past,  at  the  time  of  the  execution  of  the 
deed :  Held,  that  this  circumstance  did  not  avoid 
the  mortgage  deed  in  equity,  where  it  was  to  be 
considered  as  a  conveyance,  absolute  at  law, 
but  intended  as  a  security  merely,  and  to  be 
treated  in  the  same  manner  as  an  ordinary  mart* 
gaige.  Hughes  v.  EdtDords^  9  Wheat.  489;  5 
Cond.  Rep.  648. 

8.  A  court  of  equity  looks  to  the  substantial 
object  of  the  conveyance,  and  will  consider  an 
abeolote  deed  as  a  roortgaAe,  wherever  it  is 
shown  to  have  been  intended  merely  as  a  seou- 
rity  for  the  payment  of  a  debt.    Jhid-  495. 

9.  In  the  case  either  of  a  legal  or  equitable 


Ibid. 


10.  A  mortgagor  cannet  redeem  after  a  lapse 
of  twenty  years,  after  forfeiture  and  posaession 
by  the  mortgagee,  (which  period  has  been 
adopted  in  equity  by  analog  to  the  statute  of 
limitations,)  no  interest  having  been  paid  in  the 
mean  time,  and  no  circumstances  appearing  to 
account  for  the  neglect.    Ihid.  497. 

11.  The  mortgagor,  after  forfeiture,  has  no 


title  in  law,  and  none  in  equity,  but  to  redeem 
on  payment  of  the  debt  and  interest.    Ibid. 

12.  Where  the  mortgagee  brings  his  bill  of 
foreclosure,  the  mortgage  will,  alter  the  same 
length  of  time,  be  presumed  to  have  been  dis^ 
chaiiged,  unless  circumstances  can  be  shown  to 
repel  the  presumption,  as,  payment  of  interest, 
a  promise  to  pay,  and  an  acknowledgment  by 
the  mortgagor  that  the  mortgage  is  still  subsist- 
ing, and  the  like.     Ibid.  498. 

13.  A  bona  fide  purchaser  under  the  mort* 
gagor,  with  actual  notice  of  the  mortgage,  oi 
constructive  notice  by  means  of  a  registry,  can 
only  protect  himself  by  the  lapse  of  time,  or 
other  equity,  under  the  same  circumHtances 
which  woufJ  aflford  a  protection  to  the  mort- 
gagor.   Ibid.  499. 

14.  Such  a  purchaser  is  not  entitled  to  have 
the  value  of  tne  improvements  made  by  him 
deducted  from  the  proceeds  of  the  sale  of  the 
mortgaged  premises.    Ibid.  500. 

15.  A  mortgage  in  fee,  conveys  an  estate  at 
law,  upon  which  a  real  action  may  be  main- 
tained. A  release  of  the  equity  of  redemption 
does  not  operate  by  way  of  merger  of  the  estate 
conveyed  by  the  mortgage,  but  as  an  extinguish- 
ment of  the  equity  of  redemption.  Dexter  Y. 
Harris,  2  Mason's  C.  C.  R.  531. 

16.  An  administrator,  who  is  also  mortgagee 
of  the  real  estate  of  the  intestate,  in  his  own 
right,  is  not  liable  to  account,  as  administrator, 
for  the  money  he  receives  on  the  sale  of  the* 
estate  as  mortgagee,  although  he  sells  with 
general  warranty.  Such  sale  does  not  bar  the 
equity  of  redemption  of  heirs.  Dexter  v.  Arnold, 
3  Mason's  C.  C.  R.  284. 

17.  In  the  view  of  a  court  of  equity,  the  rents 
and  profits  are  incidents,  de  jure^  to  tne  owner- 
ship of  the  equity  of  redemption.  Gordon  v. 
Xetin's,  2  Sumner's  *C.  C.  R.  143. 

16.  (Ixury^  If  the  purchasers  of  an  equity  of 
redemption  can  take  tlie  objection  that  the  mort- 
gage was  upon  an  usurious  consideration,  or  as 
plaintiffs^  can  have  any  relief  in  equity,  with- 
out oifenn&r  to  pay  the  amount  due.  Gordon  v. 
Hobarty  2  Sumner^s  C.  C.  R.  401. 

19.  A  juilgment  of  foreclosure  was  obtained 
by  the  executrix  of  the  mortgagee,  in  1826,  in 
a  suit  against  the  original  mortg^or.  Long 
before  tms  judfirnieHt,  m  1819,  the  mortgagor 
had  assigned  alibis  title  to  redeem  the  premises 
to  two  other  persons,  nnder  whom  the  plaiiitifia 
derived  their  title.  Meld,  that  this  judgment  can 
operate  as  a  bar  or  estoppel  only  between  the 
particular  parties  to  it  ana  their  privies,  and  it 
res  inter  alios  acta,  and  inoperative,  as  regards 
the  plain tififs,  and  that  the  possession  under  it  is 
not  subversive  of  their  right  to  redeem.   Ibid. 

20.  The  act  of  Maine,  of  February  5th,  1821. 
ch.  39,  provides  that  the  right  of  reuemption  ot 
the  mortgagor,  and  all  claiming  under  him,  may 
be  foreclosed  by  the  mortgagee  taking  peaceable 
and  open  possession  of  tM  premises  mortgaged, 
fbr  the  condition  broken,  in  the  presence  of  two 
witnesses.  Held,  that  the  possession  under  the 
writ  of  possession,  in  the  presence  of  the  sheriff, 
aad  the  agent  recetviog  it,  was  not  a  posaesskm 
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in  the  presence  of  two  witnesses,  in  the  sense 
of  the  statute,  by  which  the  plaintiff's  rights  are 
foreclosed.    Ibid. 

21.  A  mortgagee  will  not  be  permitted,  in  a 
court  of  equity,  to  set  up  an  adverse  possession 
to  bar  the  right  to  redeem  of  his  mortgagor,  or 
of  purchasers  under  him,  unless  the  possession 
has  been  for  twenty  years ;  which  constitutes  an 
equitable  bar,  from  lapse  of  time.    Ibid. 

22.  If  a  transaction  resolve  itself  into  a 
security,  whatever  may  be  its  form,  and  what- 
ever name  the  parties  may  choose  to  give  it,  it 
is,  in  equity,  a  mortgage ;  and  the  parties  can- 
not, by  any  averment  or  agreement,  limit  the 
rights  of  the  mortgagor,  or  cut  off  his  equity  of 
redemption,  after  a  limited  period.  JP^gg  v. 
Manuj  2  Sumner's  C.  C.  R.  487. 

23.  Twenty  years  undisturbed  possession, 
without  any  admission  of  holding  under  the 
mortgage,  or  treating  it  as  a  mortgage  during 
that  period,  is  a  bar  to  a  bill  to  redeem.  But  if 
w^ithm  that  period  there  be  any  account,  or 
solemn  acknowledgment  of  the  mortgage  as 
subsisting,  it  is \  otherwise.  Dexter  y.  ArnMj 
1  Sumner's  C.  C.  R.  109. 

24.  An  acknowledgment  by  the  mortgagee,  in 
his  answer  to  a  bill  in  equity  between  other  par- 
ties, that  it  remains  a  mortgage,  is  a  sufficient 
acknowledgment  to  allow  a  redemption.   Ibid. 

25.  If  the  mortgagee  has  never  taken  posses- 
sion during  his  lifetime,  and  the  mortgage  be- 
longs, in  Rhode  Island,  to  his  personal  represen- 
tatives, his  heirs  need  not  be  made  parties  to 
the  bill  to  redeem.    Ibid. 

26.  A  cestui  que  trust,  under  a  mortgage, 
cannot  ordinarily  redeem.  The  trustees  must 
be  made  parties  to  a  bill,  and  a  reason  shown 
why  they  are  not  plaintiffs.    Ibid. 

27.  If  a  mortgage  be  of  different  parcels  of 
land,  some  of  which  liave  been  sold  by  the 
mortgagee  absolutely,  and  the  others  remain  in 
possession,  and  the  right  to  redeem  as  to  the 
purchasers  is  given  by  lapse  of  time,  this  does 
not  bar  the  remedy  against  the  mortgagor,  if 
otherwise  well  founded.    Ibid. 

28.  An  equity  of  redemption  of  real  property 
is  liable,  in  Maryland,  to  attachment.  Pratt  v. 
Lawy  9  Cranch,  456 :  3  Cond.  Rep.  460. 

29.  The  equity  of  redemption  of  a  mortgagor 
of  land,  in  that  part  of  the  District  of  Columbia 
ceded  by  the  slate  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  under  a 
fieri  facias.  At  the  time  of  the  cession,  the  rule 
of  the  common  law  was  the  law  of  Maryland. 
Van  Ness  v.  Hyatt  et  a/.,  13  Peters,  294. 


ERROR,  AND  WRIT  OF  ERROR. 

1.  General  principles  090 

S.  Writs  of  error  under  the  twenty-fifth  lection  of  the 
Jadiciary  act  of  1789 096 

3.  Where  writa  of  error  will  not  lie  for  alleged  errora 

in  proceedinga  in  the  trial  of  caaaes  630 

4.  ProceedinfR  on  wriu  of  error 631 

&  Coauon  wriu  of  error 031 

1.  General  Principles. 

1.  Where  the  action  is  for  forei^  money,  and 
the  value  is  not  averred,  the  verdict  of  the  jury, 


finding  the  value,  cures  the  error.  Brown  v. 
Barry,  3  Dall.  367 ;  1  Cond.  Rep.  165. 

2.  If  the  plaintiff  in  error  do  not  appear,  the 
defendant  may  either  have  him  caUea,  and  dis- 
miss the  writ  of  error  with  costs,  or  he  may 
open  the  record  and  pray  for  an  affirmance. 
Montalet  v.  Murray^  3  Ciancb,  249  j  1  Good.  Rep. 
516. 

3.  If  the  court  should  refuse  to  giTe  an  opi- 
nion when  required,  upon  a  point  relative  to  the 
issue,  and  the  jury  should,  notwithstanding,  find 
a  verdict  in  accordance  with  the  opinion  re- 
quested, there  is  no  error  of  which  the  party  caa 
complain .  Douglass  et  al.  v.  AfAllisterj  3  Ciaoch, 
289;  1  Cond.  Rep.  537. 

4.  Where  in  a  writ  of  error  there  had  been 
an  omission  to  test  the  same  on  the  last  da)'  of 
the  term,  or  on  any  day;  the  court,  on  moiion. 
ordered  an  amendment  to  be  made  by  the  reconl 
of  the  duration  of  the  term.  Course  et  d.  r. 
Stead  et  ux.,  4  Dall.  22 ;  1  Cond.  Rep.  217. 

5.  It  is  incumbent  upon  the  plaintiff  in  error 
in  the  supreme  court,  to  show  that  theooart  h^s 
jurisdiction  of  the  cause.  United  States  ^.Tiu 
Brig  Union  et  d.,  4  Cranch,  216 :  2  Good.  Rep.  91. 

6.  A  writ  of  error  lies  from  the  supreme  court 
to  the  district  court  of  the  United  States,  for  the 
Kentucky  district,  to  remove  a  cause  decided 
upon  a  caveat.  Wilson  v.  Mason^  1  Cranch,  4i; 
1  Cond.  Rep.  242. 

7.  If  the  counsel  on  neither  side  apfMarwheii 
the  cause  is  called,  the  writ  of  error  will  be  dis- 
missed. Radford  v.  Craig,  5  Cranch,  289;  2  Good. 
Rep.  260. 

8.  The  supreme  court  will  not  compel  the 
hearing  of  a  cause,  unless  the  citation  be  Kited 
thirty  days  before  the  first  day  of  the  ten&. 
Welsh  V.  Mandeville  et  d.,  5  Cianch,  321 ;  2  Good. 
Rep.  268. 

9.  It  is  not  too  late  to  allege  as  error  in  the 
appellate  court,  a  fault  in  the  declaration  which 
ought  to  have  prevented  the  rendition  of  the 
jndgment  in  the  court  below.  Any  thing  appear- 
mg  on  the  record,  which  would  have  been  fatal 
on  a  motion  in  arrest  of  judgment,  is  eqnaliy  fatal 
upon  a  writ  of  error.  Slacum  v.  Pomiry,  6  Cianch, 
221 ;  2  Cond.  Rep.  351. 

10.  The  supreme  court  will  not  quash  an  exe- 
cution issued  by  the  court  below,  to  enforce  its 
decree,  pending  the  writ  of  error,  if  the  writ  of 
error  be  not  a  supersedeas.  Wdun  v.  WHlms^ 
7  Cranch,  278 ;  2  Cond.  Rep.  491. 

11.  When  a  suit  brought  by  a  BriU'sb  sabject, 
is  carried  up  to  the  supreme  court  on  writ  of 
error,  and  pending  the  writ  of  error,  war  inter- 
venes with  Great  Britain,  the  judgment  will  be 
affirmed,  notwithstanding  the  existence  of  war. 
Owens  V.  Hanney,  9  Cranch,  180;  3  Cood.  Rep. 
346. 

12.  If  the  facts  set  forth  in  a  special  plea  do 
not  amount  in  law  to  a  justification,  yet  if  i«sB< 
be  joined  thereon,  and  if  the  &cts  be  found,  as 
pleaded,  it  is  error  in  the  judge  to  instruct  the 
jury,  that  the  facts  so  proved,  do  not  in  bV) 
mamtain  the  issue  on  the  part  of  the  defendant 
Otis  V.  Watkins,  9  Cranch,  339;  3  Cood.  Rep. 
424. 

13.  It  is  error  for  the  orphans'  court  for  ths 
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count )r  of  Wanhington;,  in  the  distriot  of  Colnmbia, 
to  decide  a  cause  against  the  answer  of  defend- 
ant, if  not  denied  by  a  replication  and  anoontra- 
dicted  by  eridence.  Gtttings  y.  Burch^s  Adtn^Xj 
9  Cranch,  372;  3  Cond.  Rep.  436. 

14.  A  second  writ  of  error  has  never  been 
supposed  to  draw  in  question  the  propriety  of 
the  first  judgment,  martin  v.  Huntcr^s  Lessetf 
1  Wheat.  304 ;  3  Cond.  Rep.  575. 

15.  Under  the  twenty-filth  section  of  the  judi- 
ciary act  of  1789,  ch.  20,  giving  an  appellate 
jurisdiction  to  the  supreme  court  of  the  United 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  the  writ 
of  error  may  be  directed  to  any  court,  in  which 
the  record  and  judgment,  on  which  it  is  to  act, 
may  be  found ;  and  if  the  record  has  been  re- 
mitted by  the  highest  court,  &o.,  to  another  court 
of  the  state,  it  may  be  brought  by  the  writ  of 
error  from  that  court.  GeUton  et  oL.  t.  Hoyt,  3 
Wheat.  246;  4  Cond.  Rep.  244. 

10.  In  writs  of  error,  upon  judgments  already 
rendered,  in  personal  actions,  if  the  plaintiff  in 
error  die  belore  assignment  of  errors,  the  writ 
abates  at  common  law :  but  if,  after  assignment 
of  errors,  the  defendant  may  join  in  error,  and 
proceed  to  get  the  judgment  affirmed,  ii  not 
erroneous ;  and  may  then  revive  it  against  the 
representatives  of  the  plaintiff.    But  a  writ  of 
error,  in  personal  actions,  does  not  abate  by  the 
death  of  the  defendant  in  error,  whether  it  hap- 
pen before  or  after  errors  assigned;  and  the 
personal  representatives  may  not  only  be  ad- 
mitted voluntarily  to  become  parties,  but  a  scire 
facias  may  issue  to  compel  them.  Green  v.  Wat- 
kins,  6  Wheat.  260;  5  Cond.  Rep.  87. 

17.  If  either  party,  in  real  or  personal  actions, 
die  pending  the  writ  of  error,  his  representatives 
iii  the  personalty  or  realty  may  voluntarily  be- 
come parties;  or  may  be  compelled  to  become 
parties  in  the  manner  prescribed  by  the  rule. 
llnd. 

18.  The  heir  or  privy  in  estate,  who  is  injured 
by  an  erroneous  judgment,  may  prosecute  a  writ 
of  error  to  reverse  it.     Ibid. 

19.  A  writ  of  error  is  a  commission  by  which 
the  judges  of  one  court  are  authorized  to  examine 
a  reconi  upon  which  a  judgment  was  given  in 
another  court ;  and  on  such  examination  to  re- 
verse or  affirm  the  same.  Cohens  v.  The  State 
of  Virginia,  6  Wheat.  264;  5  Cond.  Rep.  90, 

20.  Where  a  state  obtains  a  judgment  a^inst 
an  individual,  and  the  court  rendering  such  judg- 
mt>iit  overrules  a  defence  set  up  under  the  consti* 
lutioii  and  laws  of  the  United  States,  the  transfer 
of  the  record  into  the  supreme  court,  for  the  sole 
pur{>nse  of  inquiring  whether  the  judgment  vio- 
lates the  constitution  or  laws  of  the  united  States, 
cannot  be  denominated  a  suit  commenced  or 
prosecuted  against  the  state,  whose  judgment  is 
««o  far  re-examined,  within  the  eleventh  amend- 
ment to  the  constitution  of  the  United  States. 
Ibid. 

21.  An  exception  to  the  opinion  of  the  court 
is  necessary,  only,  when  the  alleged  error  can- 
not otherwise  appear  on  the  record.  Mocker's 
Heirs  v.  Thomas^  7  Wheat.  530;  5  Cond.  Rep. 
834. 


22.  A  cause  of  action  defectively  or  inaccu- 
rately set  out,  IS  cured  by  the  verdict ;  because 
to  entitle  the  plaintiff  to  recover^  all  the  circum- 
stances necessary  in  form  or  m  substance,  to 
make  out  his  cause  of  action,  so  imperfectly 
stated,  must  be  proved  at  the  trial.  But  where 
no  cause  of  action  is  stated,  none  can  be  pre- 
sumed to  have  been  proved.  Rentier  v.  The 
Bank  of  Columbia^  9  Wheat.  58 1 ;  5  Cond.  Rep. 
691. 

23.  A  judge  cannot  be  required  to  declare  (he 
law  on  hypothetical  questions,  which  do  not  be 
long  to  tne  cause  on  trial.  He  may  refuse  to 
give  an  opinion  on  such  a  point,  and  if  the  party 
propoundmg  the  question  is  dissatisfied  with  it, 
ne  may  except  to  the  refusal ;  which  exception 
will  avail  him,  if  he  show  that  the  question  was 
warranted  by  the  testimony,  and  that  the  opinion 
he  asked  ought  to  have  been  given.  But  if  he 
proceeds  to  state  the  law,  and  states  it  erro- 
neously, his  opinion  ought  to  be  revised ;  and  if 
it  can  have  had  any  inflnence  on  the  jury,  their 
verdict  ought  to  be  set  aside.  Etting  v.  The 
Bank  of  the  United  States^  1 1  Wheat.  59 ;  6  Cond. 
Rep.  216. 

24.  If  evidence  is  offered  and  rejected  by  the 
court,  and  an  exception  taken,  and  upon  the  pro- 
duction of  further  proof  the  evidence  is  subse- 
quently admitted,  the  judgment  will  not  be  re- 
versed even  if  the  court  below  was  wrong  in 
originally  refusing  the  testimony.  Hinders  Lessee 
V.  Longworth,  11  Wheat.  199;  6  Cond.  Rep. 
270. 

25.  As  a  general  rule,  the  superior  court,  in 
reviewing  the  decision  of  the  inferior  court  in 
admitting  evidence,  will  confine  itself  to  the 
specific  objection  raised  in  the  court  below. 

26.  Where  there  is  a  joint  judgment  against 
several  defendants,  and  one  only  sues  out  the 
writ  of  error,  without  joining  the  others,  it  is 
irregular:  but  if  the  others  refuse  to  join  in  it. 
query^  wnether  the  party  noay  not  have  sum- 
mons and  severance  f  Williams  v.  The  Bank  of 
the  VniUd  States^  11  Wheat.  414;  6  Cond.  Rep. 
368. 

27.  Where  the  burden  of  proof  of  certain  spe- 
cific defences  set  up  by  the  defendant  is  on  him, 
and  the  evidence  presents  contested  facts,  an 
absolute  direction  Irom  the  court,  that  the  mat- 
ters produced  in  evidence  by  defendant  were 
sufficient  in  law  to  maintain  the  issue  on  his 
part,  and  that  the  jury  ought  to  render  their  ver- 
dict in  his  favour,  is  erroneous :  and  a  judgment 
rendered  upon  a  verdict  purporting  to  have  been 
given  under  such  a  charge,  will  be  reversed : 
although  the  record  was  made  up  as  upon  a  bill 
of  exceptionsj  taken  at  a  trial  before  a  jury,  upon 
the  matters  in  issue,  no  such  trial  ever  having 
taken  place ;  and  the  case  having  assumed  that 
shape  oy  the  agreement  of  the  parties,  in  order 
to  take  the  opinion  of  the  court  upon  certain 
questions  of  law.  United  Stales  v.  Tiltotson  et  al., 
12  Wheat.  180;  6  Cond.  Rep.  507. 

28.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest  court 
of  law  or  eouity  in  a  stale,  under  the  twenty-fifth 
section  of  toe  judiciary  act  of  1789^  by  a  writ  of 
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error  issued  by  the  clerk  of  a  oifcuit  oourt,  in  the 
form  prescribed  under  the  ninth  section  of  the 
act  of  May  8,  1792 ;  and  it  is  not  neoeesary  that, 
in  such  case,  the  writ  itself  should  state  tliat  it 
issued  upon  a  final  judgment)  or  that  the  court 
to  which  it  issued,  is  the  hishest  court  in  which 
a  decision  of  the  suit  could  be  had.  Buel  y.  Van 
Nessj  8  Wheat.  312;  6  Cond.  Rep.  445. 

29.  A  writ  of  error  does  not  lie  to  the  supreme 
court,  to  reverse  the  judgment  of  the  circuit 
court,  in  a  civil  action  which  has  been  carried 
up  to  the  circuit  court  from  the  district  court,  by 
writ  of  error.  United  States  v.  Jokn  Goodwin^  7 
Cranch,  108  j  2  Cond.  Rep.  434. 

30.  The  supreme  court  refused  to  reverse  the 
decree  of  the  circuit  court  of  the  county  of 
Washington,  although  an  error  had  been  com- 
mitted in  proceeding  under  the  mandate  of  the 
court,  as  the  plaintiif  could  obtain  no  benefit 
from  the  reversaL  CampbdVs  Et^u  v.  Pritft,  2 
Peters,  354. 

31.  Generally  speaking,  matters  of  practice, 
in  the  inferior  courts,  do  not  constitute  subjects 
on  which  errors  can  be  assigned  in  an  appellate 
court.  Parsons  v.  Bedfordj  3  Peters,  445. 

32.  The  exercise  of  the  discretion  of  the  court 
below,  in  refusins^  or  emnting  amendments  of 
pleadings  or  motions  for  new  trials,  aflfords  no 
grounds  for  a  writ  of  error.  In  overruling  a  mo- 
tion for  leave  to  withdraw  a  replication  and  file 
a  new  one,  the  court  exercisea  a  new  one ;  and 
the  reason  assigned,  as  infiuencins  that  discre- 
tion, cannot  afifect  the  decision,  tinited  States  v. 
Bujord.  3  Peters,  81. 

33.  If  a  writ  of  error  be  brought  by  the  de- 
fendant in  the  original  action,  the  judlgment  of 
the  supreme  court  can  only  affirm  that  of  the 
circuit  court,  and  consequently  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judg- 
ment. Nothing  but  that  judgment  is  in  dispute 
between  the  parties.  GorMn  v.  Ogden,  3  Pe- 
ters, 34. 

34.  The  supreme  court  has  no  authority,  on  a 
writ  of  error  from  a  state  court,  to  declare  a 
state  law  void  on  account  of  its  collision  with  a 
state  constitution,  it  not  being  a  case  embraced 
in  the  Judiciary  act,  which  gives  the  power  of  a 
writ  ot  error  to  the  highest  judicial  tribunal  of 
the  state.    Jackson  v.  Lamphtre,  3  Peters,  280. 

35.  The  record  consisted  of  the  petition,  the 
answer,  the  whole  testimony,  as  well  depositions 
as  documents,  introduced  by  either  partv,  and 
the  fiat  of  the  judge,  that  Armor,  the  plaintiflf 
below,  recover  the  dent  as  demanded.  By  the 
court: — ^The  difficulty  is  to  decide  under  what 
character  we  shall  consider  this  reference  to  the 
revising  power  of  the  supreme  court.  If  treated 
strictly  as  a  writ  of  error,  it  is  certainly  not  an 
attribute  of  that  writ,  according  to  the  common 
law  doctrine,  to  submit  the  testimony  as  well  as 
the  law  of  the  case  to  the  revision  of  the  court ; 
and  then  there  is  no  mode  in  which  the  court 
can  treat  this  case,  but  in  the  nature  of  a  bill  of 
exceptions.  The  court  is  not  at  liberty  to  treat 
this  case  as  an  appeal  in  a  court  of  equity  juris- 
diction, under  the  act  of  1803,  because  the  party 
has  not  brought  up  his  cause  by  appeal,  but  by 


writ  of  error.  Louisiana.   Panom  v.  Armav  md 
Oahyf  3  Peters,  426. 

86.  In  a  case  which  came  before  the  aoprems 
court,  in  which,  on  the  principal  objections  to 
the  judgment  of  the  inferior  court,  a  majority  of 
the  justices  considered  that  there  was  no  error; 
yet,  as  on  other  points  in  the  cause,  the  minori* 
ties  united  in  favour  of  reversal,  the  iudgmeot 
was  reversed.  The  coun  said,  '^Althoi^oo 
each  of  the  principal  objections  relied  on,  u 
showing  error  in  the  proceedings  of  the  distrid 
court,  a  majority  of  tne  memwrs  of  this  conit 
think  there  is  no  error  3  yet  the  judgment  of  the 
district  court  must  be  reversed,  as  on  the  ques- 
tion of  reversal  the  minorities  unite  and  consti- 
tute a  majority  of  the  court."  SmiA  v.  Tk 
United  States,  5  Peters,  295. 

37.  The  defendants  in  the  court  bdow  plesded 
performance,  and  the  plaintifi*s  alleged,  as  the 
breach,  that  at  the  time  of  the  execution  of  the 
bond  there  were  in  the  hands  of  Reetor^  as  sur- 
veyor, to  be  applied  and  disbursed  by  hmi  in  the 
dischaiige  of  tne  duties  of  hie  office,  for  the  ase 
and  benefit  of  the  United  Slates,  divers  sons  of 
money,  amounting,  &c.,  and  that  the  said  Ree» 
tor  had  not  a|^ied  or  disbursed  the  same,  or 
wny  part  thereof,  for  the  use  and  benefit  of  the 
United  StatesL  as  in  the  execution  of  the  doties 
of  his  office  tie  ought  to  have  done.  The  jory 
found  for  the  plaintifiT,  and  assessed  the  damsgei 
for  the  breach  of  the  condition  at  forty  thoosaod 
dollars,  and  the  judgment  was  enterad  '^qcuMi 
recuperet"  the  damages,  not  the  debt  this 
judirment  is  clearly  erroneous.  Farrarmd  Bnmm 
V.  The  United  St^es,  5  Peters,  373. 

38.  It  would  seem,  that  in  adopting  this  form 
of  rendering  the  judgment,  the  court  below  has 
been  misled  bv  the  application  of  the  twenty- 
sixth  section  of  the  act  of  1789  to  this  sobje<k. 
That  section,  if  it  sanctions  such  a  jodgmeot  at 
all,  is  expresslv  confined  to  three  oaaea,  defoali, 
confession,  and  demurrer.    Ibid. 

39.  The  supreme  <xmrt  can  only  reverse  t 
judgment  when  it  is  shown  that  the  oonit  belov 
has  erred.  It  cannot  proceed  upon  conjeetare 
of  what  the  court  below  may  have  laid  down  for 
law :  it  must  be  shown,  in  order  to  be  jodged, 
what  instructions  were  in  fact  given,  ami  what 
were  refused.  Bradstreet  v.  Huntrngtam^  5  FetetSi 
402. 

40.  On  the  reversal  of  an  erroneous  judgment, 
the  law  raises  an  obligation  on  the  puty  to  the 
record,  who  received  the  benefit  of  it,  to  make 
restitution  to  the  other  party  for  what  he  has 
lost.  Sometimes  this  is  done  by  a  writ  of  resti- 
tution, without  a  scire  facias,  when  the  reooid 
shows  the  money  has  been  paid ;  in  other  cases, 
a  scire  facias  may  be  necessary  to  ascertain  the 
amount.  Bank  of  tie  U.  Steies  v.  ne  Bemk  of 
Washin^ony  6  Peters,  8. 

41.  The  court  refused  to  quash  a  writ  of  ener 
on  the  ground  that  the  reoora  was  not  filed  with 
the  clerk  of  the  court  until  the  month  of  Jane^ 
1832,  the  writ  having  been  returnable  to  Jannary 
terni,  1832.  The  defendant  in  error  might  have 
availed  himself  of  the  benefit  of  the  twentr- 
ninth  rule  of  the  court,  which  gave  him  the  ngk 
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to  docket  and  dtsniiss  the  canne.  Piekitt^s  Heirs 
f,  Legerwood  H  d.,  7  Peters,  144. 

43.  The  appropriate  UBe  of  a  writ  of  error, 
eomm  Tobti»,  is  to  enable  a  court  to  correct  its 
own  errors ;  those  errors  which  precede  the  ren- 
dition of  the  judgment.  In  practice,  the  same 
end  is  now  generally  attained  by  motion,  sus- 
tained, if  the  case  require  it.  by  affidavits^  and 
the  latter  mode  has  superseaed  the  former  m  the 
British  practice.    Ibid. 

43.  In  the  circuit  court  for  the  district  of  Ken- 
tucky, a  judgment  in  favour  of  the  plaintiff  in 
an  ejectment,  was  entered  in  1798,  and  no  pro- 
ceedings on  t^e  same  until  1830,  when  the  period 
of  the  demise  having  expired,  the  conn,  on  mo- 
tion, and  notice  to  one  ol  the  defendants,  made 
an  order  inserting  a  demise  of  fifty  years.  It 
having  been  afterwards  shown  to  the  court  that 
the  parties  really  interested  in  the  land,  when 
the  motion  to  amend  was  made,  had  not  been 
noticed  of  the  proceeding,  the  court  issued  a 
writ  of  error  coram  vobis,  and  gave  a  judgment 
sustaining  the  same,  and  that  the  order  extend- 
ing the  demise  should  be  set  aside.  From  this 
judgment  a  writ  of  error  was  prosecuted  to  this 
court ;  and  it  vtzb  held  that  the  judgment  on  the 
writ  of  error  coram  vobis,  was  not  such  a  judg- 
tnent  as  could  be  brought  up  by  a  writ  of  error 
for  decision  to  the  supreme  court.    Ibid, 

44.  A  writ  of  error,  brought  in  the  name  of 
**  Mary  Deneale  and  others,"  was  dismissed  for 
irregularity  ]  all  the  parties  should  have  been 
named.  A  new  one,  in  due  form,  maybe  brought. 
Deneale  and  others  v.  Stumfs  Exeeutorsj  8  Peters, 

45.  Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  are  bound  so  to 
instruct  the  jury,  when  requested :  but  thev  can- 
not legailjT  give  any  instruction  wtiich  shall  take 
from  the  jury  the  right  of  weighing  what  effect 
the  evidence  shall  have.  An  instruction  to 
the  jury,  founded  on  part  of  the  evidence 
only,  is  error.  GmnUaf  v.  Birth^  9  Peters, 
S92. 

46.  It  is  incumbent  on  a  plaintiff  in  error,  to 
make  out  an  alleged  error,  clearly  and  satisfac- 
torily. £v<>ry  reasonable  intendment  should  be 
in  favour  of  a  judgment  of  a  court.  Venirtss  v. 
Smith,  10  Peters,  161. 

47.  In  order  to  bring  a  case  for  a  writ  of  error, 
or  an  appeal  to  the  supreme  court,  from  a  court 
of  the  highest  jurisdiction  of  any  of  the  states, 
within  the  twenty-fifth  section  of  the  judiciary 
act,  it.  must  appear  on  the  face  of  the  record :  1. 
That  some  one  of  the  questions  stated  in  that 
section  did  arise  in  the  state  court.  2.  That  the 
qaestton  was  decided  by  the  state  court,  as  re- 
qaired  in  the  same  section.  It  is  not  necessary 
that  the  question  should  appear  on  the  record  to 
have  been  raised,  and  the  decision  made  in  di- 
rect and  positive  terms,  ipsissimis  verbis;  but  it 
is  aufficient,  if  it  appears  Djr  clear  and  necessary 
intendment,  that  the  auestion  must  have  been 
raised,  and  must  have  oeen  decided,  in  order  to 
Imve  induced  the  judgment.  It  is  not  sufficient 
to  show  that  a  question  might  have  arisen,  or 
been  applicable  to  the  case ;  unless  it  is  fartner 
•bown  on  the  record  that  it  did  arise,  and  was 


applied,  by  the  statement,  to  the  case.    Crawtll 
V.  Randelt^  10  Peters,  368. 

48.  The  onus  probandi  of  the  amount  in  con* 
troversy,  to  establish  the  jurisdiction  of  the  su- 
preme court,  on  a  case  brought  up  by  writ  of 
error,  is  upon  the  party  seeking  to  obtain  the 
revision  or  the  case.  He  may  prove  that  the 
value  exceeds  two  thousand  dollars,  exclusive 
of  costs.     Hagan  v.  Foison,  10  Peters,  160. 

49.  Although  there  may  nave  been  errors  and 
imperfections  in  the  record  and  proceedings  in  a 
case,  in  the  circuit  court,  if  the  parlies  go  to  a 
trial  in  the  case,  they  may  be  considered  as 
^^ived :  and  they  cannot  constitute  an  objection 
to  the  judgment  of  the  circuit  court,  after  ver- 
dict, on  a  writ  of  error  to  the  supreme  court. 
Evans  v.  Gee,  11  Peters,  80. 

50.  A  writ  of  error  was  issued  to  "  the  judges 
of  the  superior  court  for  the  county  of  Gwmnett, 
in  the  state  of  Georgia,"  commanding  them  to 
send  to  the  supreme  court  of  the  United  States, 
the  record  and  proceedings  in  the  said  superior 
court  of  the  county  of  Gwinnett,  between  the 
state  of  Georgia,  plaintiff,  and  Samuel  A.  Worces- 
ter, defendant,  on  an  indictment  in  that  court. 
The  record  of  the  court  of  Gwinnett  was  returned, 
certified  by  the  clerk  of  the  court,  and  was  also 
authenticated  by  the  seal  of  the  court.    It  was 
retumed  wnth,  and  annexed  to,  a  writ  of  error, 
issued  in  regular  form,  the  citation  being  signed 
by  one  of  the  associate  justices  uf  the  supreme 
court,  and  served  on  the  governor  and  attorney- 
general  of  the  state,  more  than  thirty  days  be- 
fore the  commencement  of  the  term  to  which 
the  writ  of  error  was  returnable.    By  the  court : 
— The  judicial  act,  so  far  as  it  prescribes  the 
mode  of  proceeding,  appears  to  have  been  liter- 
ally pursued.    In  February,  1797,  a  rule  was 
made  on  this  subject,  in  the  following  words : 
*'  It  is  ordered  by  tne  conrt,  that  the  clerk  of  the 
court  to  which  any  writ  of  error  shall  be  directed, 
may  make  return  of  the  same,  by  transmitting  a 
true  copy  of  the  record,  and  of  all  proceedings 
in  the  same,  under  his  hand  and  the  seal  of  the 
court."    This  has  been  done.    But  the  signature 
of  the  judge  has  not  been  added  to  that  of  the 
clerk.    The  law  does  not  require  it.    The  role 
does  not  require  it.    Worcester  v.  The  State  of 
Georgia^  6  Peters,  515. 

51.  The  circuit  court  of  Massachusetts  has  no 
cognizance  of  causes  of  admiralty  and  maritime 
jurisdiction,  from  the  district  court  of  Maine,  ex- 
cept by  appeal;  and  a  writ  of  error  therein  will 
be  quashed.  M^Lellan  v.  The  UniUd  States,  1 
Gallis.  C.  C.  R.  227. 

52.  It  is  error  for  the  court  to  declare  a  ques- 
tion of  law  to  be  a  question  of  fact.  United 
States  V.  Carlton,  1  Gallis.  C.  C.  R.  400. 

53.  Although  an  error  appear  on  the  record, 
yet,  if  in  distinct  pleading,  a  complete  bar  is 
shown  to  the  action,  the  judgment  must  be 
affirmed.    Ibid. 

54.  On  a  reversal  of  a  judgment,  in  an  action 
brought  by  writ  of  error  from  the  district  court 
of  Maine,  the  circuit  court  of  Massachusetts  may, 
if  justice  require  it,  award  a  venire  facias  de 
novo,  triable  at  the  bar  of  the  circuit  court. 
United  States  v.  Aivyer,  1  Gallis.  C.  C.  R.  86. 


isu 


ERROR  AND  WRIT  OF  ERROR 


General  Princtplet. 


55.  A  mere  reversal  of  a  judgment,  on  a  writ 
of  error,  is  not  a  bar  to  a  future  suit,  in  law  or 
equity.  Harvey  v.  Richards^  2  Gallis.  C.  C.  R. 
216. 

56.  Upon  a  writ  of  error,  if  the  verdict  below 
was  given  on  an  immaterial  issue,  a  repleader 
cannot  be  awarded ;  but  judgment  must  be  ren- 
dered against  the  psirt^  who  committed  the  first 
fault,  if  there  be  sufficient  matter  on  which  to 
found  the  judgment.    United  States  v.  Bumhanij 

1  Mason's  C.  C.  R.  57. 

57.  Nothing  can  be  alleged  for  error,  which 
contradicts  a  record.  Field  v.  Gibbsj  Peters'  C. 
C.  R.  165. 

58.  It  is  only  in  case  of  a  final  judgment,  in 
the  circuit  court,  that  a  writ  of  error  will  lie. 
Rutherford  v.  Fisher^  4  Dallas,  22  ^  1  Cond.  Rep. 
216. 

59.  Although,  when  a  case  has  been  certified, 
on  a  division  of  opinion,  from  the  circuit  to  the 
supreme  court,  the  court  will  decide  only  on  the 
questions  certified;  yet  a  writ  of  error  may 
afterwards  be  brought  in  the  same  case,  after  a 
final  judgment  in  the  circuit  court.     Ogle  v.  Lee^ 

2  Cranch,  33. 

60.  A  writ  of  error  will  not  lie  on  the  refusal 
of  the  circuit  court  to  continue  a  cause;  nor  is 
the  refusal  of  the  court  to  grant  a  new  trial 
matter  for  a  writ  of  error.  Wood  v.  Youngs  4 
Cranch,  237  j  2  Cond.  Rep.  97;  Henderson  v. 
Moore^  5  Cranch,  11 ;  2  Cond.  Rep.  172;  Bar  v. 
GratZj  4  Wheat.  213;  4  Cond.  Rep.  426. 

61.  The  refusal  of  the  circuit  court  to  rein- 
state a  case,  after  a  new  suit,  is  not  a  ground  for 
a  writ  of  error.  United  States  v.  Evans,  5 
Cranch,  280;  2  Cond.  Rep.  256. 

62.  The  refusal  of  the  circuit  court  to  allow  a 
plea  to  be  amended,  or  a  new  plea  filed,  or  to 
continue  a  cause,  is  not  a  cause  of  error.  Mary- 
land  Ins.  Co.  v.  Hodgson,  6  Cranch,  206;  2 
Cond.  Rep.  347. 

63.  No  writ  of  error  lies  to  the  supreme  court, 
in  criminal  cases,  from  the  judgment  of  the  cir- 
cuit court  of  the  District  of  Columbia.  Ross  v. 
Tripletty  3  Wheat.  600;  4  Cond.  Rep.  351. 

64.  Upon  a  statement  of  facts,  subject  to  the 
opinion  of  the  circuit  court,  and  a  general  verdict 
given,  subject  to  that  opinion,  a  writ  of  error  lies 
to  the  supreme  court.  Brent  v.  Chapman,  5 
Cranch,  358;  2  Cond.  Rep.  279;  Faw  v.  Ro- 
berdeau's  ExW,  3  Cranch,  174;  1  Cond.  Rep. 
483. 

65.  No  writ  of  error  will  lie  from  the  general 
court  of  the  northwestern  territory  of  the  United 
States,  to  the  supreme  court,  under  any  act  of 
congress.  Clarke  v.  Bazadone,  1  Cranch,  212; 
1  Cond.  Rep.  294. 

66.  Under  the  twenty-fifth  section  of  the  judi- 
ciary act,  no  writ  of  error  lies  from  the  judgment 
of  a  state  court,  if  the  decision  is  in  favour  of  the 
privilege  set  up  under  an  act  of  congress.  Given 
V.  Caldcleugh,  3  Cranch,  268. 

67.  A  case  which  is  within  the  jurisdiction  of 
the  supreme  court,  in  which  a  state  has  an  inte- 
rest, must  be  one  in  which  such  state  is  either 
nominally,  or  substantially,  a  party.  Fowleir  v. 
Lindsay,  3  Dall.  411 ;  1  Cond.  Rep.  189. 

68.  The  same  point  was  decided  in  the  case 


of  the  State  of  New  York  v.  The  State  of  CoDi 
necticut.    4  Dall.  3 ;  1  Cond.  Bep.  203. 

69.  To  sustain  a  writ  of  error  to  the  sDpreme 
court  of  the  United  Slates,  under  the  judiciary 
act  of  1789,  the  value  in  controversy  most  ex- 
ceed two  thousand  dollars;  and  where  the  law 
gives  no  rule,  the  demand  of  the  plaintiff  must 
furnish  one ;  and  where  the  law  gives  the  role, 
the  legal  cause  of  action,  and  not  the  plaintiff's 
demand,  must  be  regaraed.  Wilson  v.  Dmad, 
3  Dall.  401;  1  Cond.  Rep.  185. 

70.  No  writ  of  error  lies  from  the  district  court 
of  Maine,  to  the  supreme  court;  but  from  that 
court,  by  the  tenth  section  of  the  act  of  1789,  to 
the  circuit  court  of  Massachusetts.  Unitti 
States  V.  Weeks,  5  Cranch,  1;  2  Cond.  Rep.  171 

71.  No  writ  of  error  lies  to  the  supreme  court, 
for  an  error  of  fact.  PenhalUno  v.  Doom,  3  DalL 
54;  1  Cond.  Rep.  21. 

72.  On  the  trial  of  a  suit  in  the  district  coon 
of  the  United  States  for  the  eastern  district  of 
Louisiana,  one  of  the  defendants  took  a  separate 
defence;  and  he  afterwards  prosecuted  a  writ 
of  error  to  the  supreoae  court,  without  joiniiig 
the  other  two  defendants  in  the  writ.  The  other 
defendants  also  issued  a  separate  writ  of  error; 
and  the  plaintiffs  in  error,  in  each  writ,  a?e 
several  appeal  bonds.  The  court  overroled  i 
motion  to  dismiss  the  cause ;  the  ground  of  ihe 
motion  being,  that  but  one  writ  of  error  ooaM 
be  sued  out,  and  that  all  the  defendants  shouW 
have  united  in  the  sanoe.  Cox  and  Did  t.  Tk 
United  States,  6  Peters,  172. 

73.  A  writ  of  error  will  not  lie  to  thearaut 
court  of  the  United  States,  to  revise  ilsdecisifla 
in  refusing  to  grant  a  writ  of  venditioni  exponaj 
issued  on  a  judgment  obtained  in  that  court.  A 
writ  of  error  does  not  lie  in  such  a  case.  Boifi 
V.  Zacharie  and  Turner,  6  Peters,  648. 

74.  All  motions  to  quash  executions  are  ad- 
dressed to  the  sound  discretion  of  the  court, sod 
as  a  summary  relief  which  the  court  is  not  cooh 
pellable  to  allow.  The  party  is  deprived  of  co 
right  by  the  refusal ;  and  he  is  at  full  liberty  to 
redress  his  grievance  by  writ  of  error,  or  anuii* 
querela,  or  other  remeay  known  to  the  comtDOi 
law.  The  refusal  to  quash,  is  not,  in  the  sense 
of  the  common  law,  a  judgment,  much  le«  * 
final  judgment.  It  is  a  mere  interlocutory  order. 
Even  at  common  law,  error  only  lies  from  a  fiw 
judgment;  and  by  the  express  provisions  of  the 
judiciary  act  of  1789,  a  writ  of  error  lies  to  this 
court  only  in  cases  of  final  judgments.   iW. 

75.  In  conformity  with  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  an  ioqu- 
sition,  issued  at  the  instance  of  the  compsny,  by 
a  justice  of  the  peace  in  the  county  of  Wa»- 
ington.  District  of  Columbia,  addressed  to  the 
marshal  of  the  district,  was  executed  and  R* 
turned  to  the  circuit  court  of  the  county  rf 
Washington,  estimating  the  value  of  the  Udos 
mentioned  in  the  warrant,  and  all  the  damig^ 
the  owners  would  sustain  by  cutting  the  caou 
through  the  land,  at  one  thousand  dollars.  C^ 
tain  objections  being  filed  to  the  inquisition,  the 
court  quashed  the  same ;  and  a  writ  of  error  wts 
brought  on  this  judgment.  By  the  court:— Tf 
order  or  judgment,  quaahing  the  inqiusitiM  a 
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this  oaae,  is  not  final.  The  law  authorizes  the 
ooart,  '^at  its  discretion,  as  often  as  may  be 
oeoessary,  to  direct  another  inquisition  to  be 
taken."  The  order  or  judgment,  therefore, 
qouhing  the  in(}uisition,  is  in  the  nature  of  an 
order  setting  aside  a  verdict,  for  the  purpose  of 
awarding  a  venire  facias  de  novo.  A  writ  of 
error  will  not  lie  to  the  supreme  court,  from  such 
an  order.  The  Chesapeake  and  Ohio  Canal  Contr 
fony  V.  The  Union  Bank  of  Georgetown^  8  Pe- 
ters, 259. 

76.  Where  the  court  charged  the  jury  that  the 
defendant  was  entitled  to  no  more  than  nominal 
damages  in  an  action  against  the  collector  of  the 
port  of  New  York  for  detaining  goods  until  they 
nad  greatly  deteriorated,  under  a  claim  for 
higher  duties  than  they  were  legally  liable  to 
pay;  and  the  jury  gave  the  plaintin  no  more 
than  nominal  damages:  it  was  held  that  a  writ 
of  error  would  lie  lor  the  plaintiff  to  revise  the 
opinion  of  the  court.  Tracy  v.  Swartiooutj  10 
Peters,  80. 

77.  The  oonrts  of  Virginia  have  been  very 
liberal  in  admitting  any  plea  at  the  next  term 
after  an  office  judgment,  which  was  necessary 
to  bring  forward  the  substantial  merits  of  the 
case;  but  at  a  subsequent  term,  it  is  matter  of 
discretion  with  the  court,  whether  they  will  ad- 
mit any  plea  at  all.  A  writ  of  error  will  not  lie 
in  a  case  where  this  discretion  has  been  exer- 
cised. Jacob  Resler  v.  James  Shehee,  1  Crancb, 
1 10;   1  Cond.  Rep.  259. 

78.  A  writ  of  error  does  not  lie  at  common 
law,  on  the  refusal  of  the  court  to  grant  a  new 
trial.  United  States  v.  Gihritj  2  Sumner's  C.  C. 
R.  19. 

79.  According  to  the  constitution  of  the  Uni- 
ted States,  "  no  fact  once  tried  by  a  jury  shall  be 
otherwise  re-examined,  than  according  to  the 
rules  of  the  common  law."    Ibid, 

80.  No  writ  of  error  lies  to  a  state  court,  un- 
der the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  unless  there  is  something  apparent  on 
the  record,  bringing  the  case  within  the  jurisdic- 
tion of  the  court,  according  to  the  provisions  of 
that  section.  Inglee  v.  Codidgej  2  Wheat.  363 ; 
4  Cond.  Rep.  155. 

81.  On  a  writ  of  error  to  a  state  court,  under 
the  twenty-fifth  section  of  the  judiciary  act  of 
1789,  it  is  sufficient  to  give  the  supreme  court 
jurisdiction  on  the  writ  of  error,  if  the  record 
shows  an  act  of  congress  was  applicable  to  the 
caj«e,  and  was  misconstrued.  MUler  v.  Nichols^ 
4  Wheat.  311 ;  4  Cond.  Rep.  465. 

82.  If  a  party,  in  point  of  law,  is  entitled  to  a 

particular  direction  of  the  court,  and  the  court 

refuse  to  give  it,  a  writ  of  error  may  issue ;  al- 

t hough  it  may  afterwards  give  a  direction,  which. 

by  inference  and  argument,  may  be  pressed  to 

the   same  extent.    The  party  has  a  right  to  a 

direct  and  positive  instruction ;  and  the  jury  are 

not   to    be  left  to  believe  in  distinctions,  where 

none  exist,  or  to  reconcile  propositions  by  mere 

ai^ument  and  inference.    Livingston  et  al.  v. 

Jk&rylemd  Ins,  Co.j  7  Cranch,  506 ;  2  Cond.  Rep. 


83.    A.  writ  of  error  does  not  lie  to  an  order  of 
the  court  below  to  stay  the  proceedings,  finally, 
Vox»-  I.— «3 


upon  suggestion  of  the  attorney  of  the  United 
States,  in  a  case  to  which  the  United  States  are 
not  parties ;  but  the  court  will  award  a  manda- 
mus, nisi,  in  the  nature  of  a  procedendo.  Liv* 
ingston  v.  Dorgenoisj  7  Cranch,  477;  2  Cond. 
Rep.  618. 

84.  Under  the  judiciary  act  of  September  24, 
1789,  ch.  20,  and  the  act  of  March  3,  1803,  ch. 
353,  causes  of  admiralty  and  maritime  jurisdic 
tion,  or  in  equity,  cannot  be  removed  from  the 
circuit  to  the  supreme  court,  by  writ  of  error. 
The  San  Pedro,  2  Wheat.  132;  4  Cond.  Rep.  65. 

85.  If  the  heirs  be  made  parties,  by  order  of 
the  court  in  which  the  suit  is  brought,  and  judg- 
ment is  entered  against  them  by  (lefault,  lor 
want  of  a  plea,  upon  a  summons  and  count 
against  the  original  defendant^  they  may  sue 
out  a  writ  of  error,  and  reverse  the  judgment. 
Macker^s  Heirs  v.  Thomas^  7  Wheat.  530;  6 
Cond.  Rep.  334. 

86.  If  judgment,  in  an  action  of  trespass,  be 
rendered  against  one  defendant  by  default,  and 
in  favour  of  the  other  defendant,  upon  a  plea, 
the  former  may,  alone,  bring  a  writ  of  error. 
Ibid. 

87.  The  defendant  entered  a  plea  of  the 
statute  of  limitations  to  the  case  of  the  com- 
plainants, and  the  plea  was  overruled.  This  is 
not  a  final  judgment,  on  which  a  writ  of  error 
will  lie.  Rutherford  v.  Fisher,  4  Dall.  22;  1 
Cond.  Rep.  216. 

88.  The  refusal  of  the  circuit  court  of  the 
District  of  Columbia,  to  quash  an  execution 
issued  by  the  mayor  of  Georgetown,  on  motion, 
is  not  a  judgment  on  which  a  writ  of  error  will 
lie.  Mountz  v.  Hodgson  et  al,,  4  Cranch,  324 ;  2 
Cond.  Rep.  127. 

89.  A  writ  of  error  will  lie  from  the  supreme 
court,  upon  the  judgment  of  a  circuit  court, 
awarding  a  peremptory  mandamus  to  restore  to 
office ;  but  tnis  can  only  be  when  the  matter  in 
controversy  is  sufficient  to  give  jurisdiction  to 
the  court ;  and  as  nothing  is  in  controversy  but 
the  office,  its  value  must  be  ascertained  by  the 
salary.  Columbian  Ins.  Co,  v.  Wheelwright,  7 
Wheat.  634 ;  5  Cond.  Rep.  334. 

90.  A  writ  of  error  will  not  lie  to  the  judg* 
ment  of  a  circuit  court,  granting  or  refusmg  a 
motion  to  amend.  Denn  v.  Craig,  9  Wheat. 
576;  5  Cond.  Rep.  687. 

91.  The  allowance  or  disallowance  of  amend- 
ments, is  not  matter  for  which  error  lies.  Chirac 
et  d,  V.  Reinicker,  11  Wheat.  280;  6  Cond.  Rep. 
310. 

92.  If  the  writ  of  error  be  brought  by  the 
plaintiff  below,  then  the  sum  which  the  decb^ 
ration  shows  to  be  due,  may  be  still  recovered, 
should  the  judgment  for  a  smaller  sum  be  re> 
versed;  and,  consequently,  the  whole  sum 
claimed  is  still  in  dispute.  Gordon  v.  Ogden,  8 
Peters,  34. 

93.  But  if  the  writ  of  error  be  broug^ht  by  the 
defendant  on  the  original  action^  the  judgment 
of  the  supreme  court  can  only  affirm  that  of  the 
circuit  court ;  and,  consequently,  the  matter  in 
dispute  cannot  exceed  the  amount  of  that  judg- 
ment.   Ibid, 

94.  The  supreme  court  have  not  jurisdiction 
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in  a  case  in  which  separate  decrees  have  been 
entered  in  the  circuit  court  for  the  wages  of  sea- 
men ;  the  decree  in  no  one  case  amounting  to 
two  thousand  dollars,  although  the  amount  of 
the  several  decrees  together  exceeded  that  sum ; 
\nd  the  seamen  in  each  case  claimed  under  the 
same  contract.  Oliver  v.  Alexander,  6  Peters. 
143. 

95.  The  plaintiff,  in  the  District  of  Columbia^ 
claimed^  in  nis  declaration,  the  sum  of  one  thou- 
sand two  hundred  and  forty-one  dollars,  and  laid 
his  damages  at  one  thousand  dollars ,  a  general 
verdict  having  been  given  against  him,  the  mat- 1 
ter  in  dispute  is  the  sum  he  claims,  ad  quod 
damnum.  The  court  cannot  judicially  take  no- 
tice, that  by  computation  it  may  possibly  be 
maue  out  as  matter  of  inference  from  the  plain- 
tiff's declaration,  that  the  claim  may  be  less 
than  one  thousand  dollars;  much  less  can  it  take 
Buch  notice  in  a  case  where  the  plaintiff  might 
be  allowed  interest  by  a  jury,  so  as  to  swell  the 
claim  beyond  one  thousand  dollars.  Scott  v. 
LunVs  AdmW,  6  Peters,  349. 

96.  A  writ  of  error  to  the  circuit  court  is  the 
proper  process  to  correct  the  errors  of  the  district 
court,  in  common  law  actions.  United  Stales  v. 
Wonsony  1  Gallis.  C.  C.  R.  5. 

97.  The  mortgagees  in  Louisiana  filed  in  the 
circuit  court  their  petition,  stating  the  non-]iay- 
ment  of  the  debt  due  on  tneir  petition,  and  that, 
by  the  laws  of  Louisiana,  the  mortgage  imports 
a  confession  of  judgment,  and  entitled  them  to 
executory  process,  which  they  prayed  for.  With- 
out any  process  requiring  the  apoearance  of  the 
mortgasorsj  one  of  whom  resided  out  of  the 
state,  the  judge  ordered  the  executory  process 
to  issue.  Two  of  the  defendants,  who  were  re- 
sidents in  the  state,  prosecuted  a  writ  of  error, 
on  this  order,  to  the  supreme  court  of  the  Unitea 
States.  Held,  that  the  order  for  executory  pro- 
cess was  not  a  final  judgment  of  the  circuit 
court,  on  which  a  writ  of  error  could  issue.  Levy 
▼.  Fiizpatrick,  15  Peters,  167. 

98.  As  the  debtors  were  not  before  the  judge 
in  the  circuit  court  when  he  granted,  in  this 
case,  the  order  for  process,  the  order  for  the  pro- 
cess could  not  be  regarded  as  a  final  judgment, 
from  which  a  writ  of  error  could  be  prosecuted, 
under  the  twenU^-second  section  of  the  judiciary 
act  of  1789.  By  the  laws  of  Louisiana,  three 
days'  notice  of  a  sale  under  such  process  was 
required  to  be  given  to  the  debtors,  or  the  sale 
would  be  utterly  void.  Upon  that  notice,  the 
debtors  had  a  right  to  come  into  court  and  file 
their  petition,  and  set  up,  as  matter  of  defence, 
everything  that  could  be  assigned  for  error  in  a 
eoort  of  errors ;  and  they  could  pray  for  an  in- 
junction in  the  circuit  court,  to  stay  the  execu- 
tory process,  till  the  matter  of  the  petition  could 
be  heard  and  determined.  In  the  proceeding 
on  the  petition  and  answer,  the  whole  merits  of 
the  case  between  the  parties,  including:  the  ne- 
cessary questions  of  jurisdiction,  could  be  heard, 
and  a  filial  Judgment  rendered.  Articles  738, 
739,  of  the  Louisiana  code  of  practice.    Ibid, 

99.  The  court  will  not,  on  motion,  dismiss  a 
writ  of  error  on  the  ground  that  the  proceedings 
m  the  case  from  the  circuit  court  are  not  so  set 


oat  on  the  transcript  of  the  reoord  as  to  eoabb 
the  court  to  decide  on  any  question  in  the  gssil 
The  plaintiff  in  error  is  entitled  to  be  heard,  k 
order  that  he  may  show,  if  he  can,  that  the  emr 
of  which  he  complains  is  in  the  reoocd;  and 
whether  it  does  so  appear  or  not.  is  a  nalicf 
which  cannot  be  inquired  into,  in  Hie  fonn  of  a 
motion  to  dismiss  a  writ  of  error.  J£n»r  v.  21- 
lotson,  17  Peters,  243. 

100.  If  the  instruction  of  the  court  be  eno- 
neous,  yet  if  the  instruction  could  hare  had  m 
influence  with  the  jurv,  it  affords  po  ground  for 
the  reversal  of  the  juagment.  Tki  UniUi  Sma 
T.  Wrighi,  1  M'Leau,  C.  C.  R.  509. 

2.  Writs  of  Error  under  the  25tk  Sectiim  of  Ik 
Judiciary  Act  of  1789. 

101.  Where,  on  a  writ  of  error  to  the  h%h 
court  of  appeals  of  Marvland,  the  judgraeat 
there  ^iven,  reversing  the  decisioQ  of  thegenenl 
court,  IS  reversed  in  the  snpreme  oonrt  of  l^ 
United  States,  the  plaintiff  in  error  will  be  enti- 
tled to  his  costs  in  all  the  oonrta^  and  the  mia- 
date  for  execution  issue  to  the  general  coort. 
Clarke  v.  ^arirood,  3 Dall.  342 ;  1  Cond.Bep.  157. 

102.  Under  the  twenty-fifth  sectioD  of  the  ja- 
diciary  act  of  1789,  ch.  20,  giving  an  appdJste 
jurisdiction  to  the  supreme  oonrt  of  the  Uoiled 
States,  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  slate,  ibe 
writ  of  error  may  be  directed  to  maj  coon  m 
which  the  record  and  jnd&roent  on  vludi  it  xi  is 
act,  may  be  found ;  and  if  the  record  has  bees 
remitted  by  the  highest  court,  &c.,  to  aoolJier 
court  of  the  state,  it  may  be  brought  by  Iheviit 
of  error  from  that  court.  GtUton  et  oi,  t.  Ho^ff 
3  Wheat.  246 ;  4  Cond.  Rep.  244. 

103.  The  supreme  court  of  the  United  Sutcs 
has  not  jurisdiction  upon  a  writ  of  error  to  asms 
court,  under  the  twenty-fifth  section  of  the  jodi> 
ciarj  act  of  September  24,  1789,  ch.  20,  J  the 
decision  of  the  state  court  be  in  fayonr  of  the 
privilege  claimed  under  the  act  of  coogiess. 
Gordon  7.  Caldcleugk  et  d^  3  Graochy  268;  1 
Cond.  Rep.  534. 

104.  In  an  action  of  ejectment  betweea  tvs 
citizens  of  the  state  where  the  lands  lie,  if  ths 
defendant  sets  up  an  outstanding  title  in  a  Bn- 
tish  subject,  which  he  contends  is  protected  bf 
treaty^  and  that«  therefore,  the  title  is  out  of  the 
plaintiff,  and  the  highest  state  court  deddet 
affainst  the  title  thus  set  up ;  it  is  not  a  ease  ia 
which  a  writ  of  error  lies  to  the  supreme  coait 
of  the  United  States.  Otrtnn  r.  Nongoi^s 
Lessee,  5  Cranch,  344 ;  2  Cond.  Rep.  275. 

105.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  tugbeac 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fiflh  section  of  the  judiciary  act  of  ITS^ 
ch.  20,  by  a  writ  of  error  issued  h\  the  clerk  of 
a  circuit  court  in  the  form  prescribed  under  ibe 
ninth  section  of  the  act  of  May  8, 1792,  ch.  137 . 
and  it  is  not  necessary  that  in  such  case,  the  writ 
itself  should  state  that  it  issued  u]xm  a  fiasl 
judgment,  or  that  the  court  to  which  it  is  issued 
IS  tne  highest  court  to  which  a  decisioo  of  ths 
suit  could  be  had.  Buel  sf  a{.  t.  F«b  Norn,  i 
Wheat.  312;  5  Cond.  Rep.  445. 
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106.  Where  a  cause  is  brouebt  to  the  supreme 
court,  by  writ  of  error  or  appeal,  from  the  highest 
court  of  law  or  equity  in  a  state,  under  the 
twenty-fifth  section  of  the  judiciary  act  of  1789, 
ch.  20,  upon  the  ground  that  the  validity  of  a 
statute  01  the  United  States  was  drawn  in  ques- 
tion, and  that  the  decision  of  the  state  court  was 
against  its  validity,  &c. ;  or,  that  the  validity  of 
the  statute  of  the  state  was  drawn  in  question. 
as  repugnant  to  the  constitution  of  the  United 
States,  and  the  decision  was  in  favour  of  its  va- 
lidity; it  must  appear  by  the  record,  that  the 
validity  of  the  act  of  congress,  or  the  constitu- 
tionality of  the  state  law.  was  drawn  in  question. 
Miller  V.  NickolUy  4  Wheat.  311 ;  4  Coud.  Rep. 
465. 

107.  Where  a  party  claiming  a  title  to  lands 
under  an  act  of  congress,  brought  a  bill  for  a 
conveyance,  and  stated  several  equitable  cir- 
cumstances in  aid  of  his  title;  and  the  state 
court  in  which  the  suit  was  brought  dismissed 
the  bill ;  and  the  cause  was  brought  to  the  su- 
preme court  of  the  United  States  by  appeal, 
under  the  twenty-fifth  section  of  the  judiciary 
act  of  September  24, 1789,  ch.  20,  on  the  ground 
of  an  alleged  misconstruction  of  the  act  of  con- 
gress by  the  state  court:   the  supreme  court 
could  not  take  into  considemtion  any  distinct 
equity,  arising  out  of  the  contracts  or  transac- 
tions of  the  parties,  and  creating  a  new  and  in- 
dependent title ;  but  was  confined  to  an  exami- 
nation of  the  title,  as  depending  upon  the  con- 
struction of  the  act  of  congress.    Maithewa  v. 
Zane  et  d.^  7  Wheat.  164;  5  Cond.  Rep.  265. 

108.  The  opinion  of  the  slate  court  upon  such 
ooKateral  questions  is  conclusive.    Ibid, 

109.  Where  a  state  obtains  a  judgment  against 
an  individual,  and  the  court  rendering  such  judg- 
ment overrules  a  defence  set  up  under  the  con- 
stitution and  laws  of  the  United  States;  the 
transfer  of  the  record  into  the  supreme  court, 
for  the  sole  purpose  of  inquiring  whether  the 
iudgment  violates  the  constitution  or  laws  of  the 
t/nired  States,  cannot  be  denominated  a  suit 
commenced  or  prosecuted  against  the  state, 
whose  judgment  is  so  far  re-examined  within 
the  eleventh  amendment  of  the  constitution  of 
the  United  States.  Cohens  v.  Virginia^  6  Wheat. 
264 ;  5  Cond.  Rep.  90. 

110.  It  is  only  when  the  state  court  decides 
as^ainst  the  claim  set  up  under  the  law  of  the 
United  States,  that  appellate  jurisdiction  is  given 
to  the  supreme  court  from  state  decisions. 
BPCluny  v.  Silliman^  6  Wheat.  598 ;  5  Cond.  Rep. 
197. 

111.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
ind^ment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversing  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moorcy  3  Wheat.  433;  4  Cond.  Rep.  286. 

112.  The  appellate  power  of  the  United  States 
extends  to  cases  pending  in  the  state  courts; 
incl  the  twenty-fifth  section  of  the  judiciary  act, 
pvhieli  authorizes  the  exercise  of  this  jurisdiction 
in  tlie  specified  cases  by  a  writ  of  error,  is  sup- 


ported by  the  letter  and  spirit  of  the  constitu 
tion.    Martin  v.  Hunter ,  1  Wheat.  304 ;  3  Cond. 
Rep.  575. 

113.  Under  the  twentv-fifth  section  of  the 
judiciary  act  of  September  24,  1789,  ch.  20, 
where  the  construction  of  any  clause  in  the  con- 
stitution, or  any  statute  of  the  United  States,  is 
drawn  in  question,  in  any  suit  in  a  state  court ; 
the  decision  must  be  a£;ainst  the  title  or  right 
set  up  by  the  party,  under  such  clause  of  the 
constitution  or  statute :  otherwise  the  supreme 
court  has  no  appellate  jurisdiction  in  the  case. 
It  is  not  sufficient  that  the  construction  of  the 
statute  was  drawn  in  question,  and  that  the  de- 
cision was  asainst  the  title  of  the  partv;  it  must 
appear  that  his  title  depended  upon  the  statute. 
miliams  V.  Norris,  12  Wheat.  117 ;  6  Cond.  Rep. 
462. 

114.  If  the  construction  or  validity  of  a  treaty 
of  the  United  States  is  drawn  in  question,  in  the 
state  courts,  and  the  decision  is  against  its  vali- 
dity, or  the  title  specially  set  up  by  either  party 
under  the  treaty,  the  supreme  court  has  juris- 
diction to  ascertain  that  title,  and  to  determine 
its  legal  meaning,  and  is  not  confined  to  the  ab- 
stract construction  of  the  treaty  itself.  Ibid, 
358. 

115.  The  second  article  of  the  constitution  of 
the  United  States,  enables  the  judicial  depart- 
ment to  receive  jurisdiction  to  the  full  extent  of 
the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable 
of  acting  only,  when  the  subject  is  submitted  to 
it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case. 
Osbom  V.  The  Bank  of  the  United  States,  9  Wheat. 
738;  5  Cond.  Rep.  741. 

1 16.  When  in  such  a  case  the  validity  of  a 
statute  of  anv  state  is  drawn  in  question,  upon 
the  ground  of  itn  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  in  favour  of  its  validity,  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  the 
supreme  court,  that  it  should  distinctly  appear, 
that  the  title  or  right  of  the  party  depended  on 
the  statute.    Ibid. 

117.  Under  the  twenty-fifth  section  of  the 
judiciary  act  of  September  24,  1780,  ch.  20,  the 
supreme  court  has  no  appellate  jurisdiction  from 
the  final  judgment  of  the  highest  court  of  a  state, 
in  a  suit,  where  is  drawn  in  question  the  con- 
struction of  a  statute  of,  or  commission  held 
under  the  United  States;  unless  some  right, 
title,  privilege,  or  exemption,  under  such  statute, 
be  specially  set  up  by  the  party,  and  the  deci- 
sion be  against  tne  claim  so  made  by  him. 
Montgomery  v.  Hernandez  etd.,  12  Wheat.  129; 
6  Cond.  Rep.  475. 

118.  It  is  no  objection  to  the  exercise  of  the 
appellate  jurisdiction  of  the  supreme  court,  that 
one  of  the  parties  is  a  state,  ana  the  other  a  citi* 
zen  of  that  state.  Cohens  v.  Virginia,  6  Wheat. 
264 ;  5  Cond.  Rep.  90. 

119.  The  jurisdiction  of  the  supreme  court 
being  extended  by  the  letter  of  the  constitution 
to  aU  cases  arising  under  it,  or  under  the  lawi 
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of  the  United  States,  it  follows,  that  those  who 
would  withdraw  any  case  within  the  letter  of 
the  constitution  from  the  jurisdiction  of  the  court, 
must  sustain  the  exemption  they  claim  as  the 
spirit  and  true  meaning  of  the  instrument,  which 
spirit  and  true  meaning  must  be  so  apparent,  as 
to  overrule  the  words  which  its  fiamers  uive 
ein  ployed.     Ibid. 

120.  A  decree  of  the  highest  court  of  equity 
of  a  state,  affirming  the  decretal  order  of  an  in- 
ferior court  of  e(]uity  of  the  same  state,  refusing 
to  dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciary  act  of  September 
24th,  1789,  ch.  20,  from  which  an  appeal  lies  to 
the  supreme  court  of  the  United  States.  Gibbons 
V.  Ogden,  6  Wheat.  448;  6  Cond.  Rep.  134. 

121.  The  power  of  the  supreme  court  to  re- 
vise the  judgment  of  state  tribunals,  depends  on 
the  twenty-fifth  section  of  the  judiciary  act. 
That  section  enacts,  '^  that  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or 
equity  of  a  state,  in  which  a  decision  in  the  suit 
could  be  had,"  where  is  drawn  in  question  the 
validity  of  a  statute,  or  of  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  re- 

Su^nant  to  the  constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favour  of 
their  validity,  ''may  be  rn-examined,  and  re- 
versed or  affirmed  in  the  supreme  court  of  the 
United  States."  Wiston  et  d.  v.  Tlu  City  Council 
of  Charleston,  2  Peters,  449. 

122.  A  writ  of  error  to  the  supreme  court  may 
be  prosecuted,  where,  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina,  a 
prohibition  issued  in  a  state  court,  to  prevent  the 
levying  of  a  tax  which  was  imposed  by  a  law 
repugnant  to  the  constitution  of  the  United  States, 
was  refused  by  the  state  courts,  on  the  ground 
that  the  law  was  not  repugnant  to  the  constitu- 
tion.   Ibid,  464. 

123.  In  the  construction  of  the  twenty-fifth 
section  of  the  judiciary  act,  passed  24th  Sep- 
tember, 1789,  the  supreme  court  has  never  re- 
quired that  the  treaty  or  act  of  congress  under 
which  the  party  claims,  who  brings  the  final 
judgment  ot  a  state  court  into  review  before  the 
court,  should  have  been  spread  upon  the  record, 
[t  has  always  deemed  it  essential  to  the  exercise 
of  jurisdiction,  in  such  a  case,  that  the  record 
should  show  a  complete  title,  under  the  treaty, 
or  act  of  congress,  and  that  the  judgment  of  the 
court  is  in  violation  of  that  treaty,  or  act.  Hickie 
V.  Starke  et  a2.,  1  Peters,  94. 

124.  Objections  to  the  jurisdiction  of  the  su- 
preme court  have  been  freauently  made,  on  the 
;;round  that  there  was  notning  apparent  on  the 
record  to  raise  the  question,  whether  the  court 
from  which  the  case  had  been  brought,  had  de- 
cided upon  the  constitutionality  of  a  law,  so  that 
the  case  was  within  the  provisions  of  the  twenty- 
fifth  sectioa  of  the  judiciary  act  of  1789.  Tius 
has  given  occasion  lor  a  critical  examination  of 
the  section,  which  has  resulted  in  the  adoption 
of  certain  principles  of  construction  applicable 
to  it.  One  of  those  principles  is,  that  u  the  re- 
pvgnanoy  of  a  statute  of  a  state  to  the  constitu- 
tioa  of  too  United  States,  was  drawn  into  ques- 


tion, or  if  that  question  was  applicable  to  the 
case,  tfie  supreme  court  has  jurisdictioa  of  tlw 
cause ;  although  the  record  should  not,  in  termi, 
statq  a  misconstruction  of  the  constitution  of  the 
United  States^  or  that  the  repugnancy  of  the 
statute  of  the  state,  to  any  part  of  that  coosti- 
tution,  was  drawn  into  questioo.  SatUrlts  v. 
Matthewsonj  2  Peters,  380. 

125.  The  supreme  court  has  froquetitly  de- 
cided, that  to  sustain  this,  jurisdiction  in  appeals 
and  writs  of  error,  it  is  not  necessary  to  f4ale,  in 
terms,  upon  the  record,  that  the  oonatitutieaora 
law  01  the  United  States  was  drawn  in  qoestioiL 
It  is  sufficient  to  brins  the  case  within  the 
twenty -fifth  section  of  the.  judiciary  act,  if  (he 
recorcf  shows  that  the  constitution,  or  a  law  of 
the  United  States  must  have  been  misoonstnied, 
or  the  decision  could  not  have  been  made;  or 
that  the  constitutionality  of  a  atate  law  was 
questioned,  and  the  decision  was  in  favoar  of 
the  party  claiming  under  such  law.  Wilson  it 
al,  V.  Black  Bird  Creek  Marsh  Co.y  2  Peters,  245. 

126.  It  has  often  been  decided  in  the  sopfeme 
court,  that  it  is  not  necessary  it  shall  appear;  is 
terms,  upon  the  record,  that  the  queatioa  vu 
presented  in  the  state  court,  whether  the  case 
was  within  the  purview  of  the  twenty-fifth  sec- 
tion of  the  judiciary  act  of  1789,  to  give  jaris* 
diction  to  the  court,  in  a  case  removed  from  a 
state  court;  it  is  sufficient,  if,  from  the  fscti 
stated,  such  a  Question  must  have  anseo,  aad 
the  judgment  ot  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  miscua- 
struction  of  some  act  of  congress^  &c.,  &c^  or  a 
decision  against  the  validity  of  toe  right,  privi- 
lege, or  exemption  set  up  under  it.  Harm  v. 
Dennie,  3  Peters,  292. 

127.  The  supreme  court  of  the  United  States 
has  no  power  under  the  twenty-fifth  aectioo  of 
the  judiciary  act  of  1789,  to  revise  the  decree  c^" 
a  state  court,  when  no  question  was  raised  or 
decided  in  the  state  court  upon  the  validity  of 
construction  of  an  act  of  congress,  nor  upon  the 
authority  exercised  under  it,  but  on  a  state  law 
only,    m^ Bride  v.  Hoey,  11  Peters,  167. 

128.  The  iudgment  of  the  highest  court  of  kv 
of  a  state,  cfeciding  in  favour  of  the  valiJiiv  cf 
a  statute  of  a  state,  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitaiioa 
of  the  United  States,  is  not  a  final  jodginiecX 
within  the  twenty-fifth  section  of  the  jadicarT 
act  of  1789;  if  the  suit  has  been  lemaoded  to 
the  inferior  state  court,  w  here  it  originated,  for 
further  proceedings,  not  inconsistent  with  the 
judgment  of  the  highest  court.  Winn's  Hats  v. 
Jackson  et  ai.,  12  Wheat.  135 ;  6  Cond.  Rep.  -179. 

129.  A  lot  of  ground,  situated  in  the  city  ot 
New  Orleans,  which  was  occupied  under  an  io- 
complete  title,  for  some  time,  by  permissioD  W 
the  Spanish  government,  granted  before  the  ac- 
quisition of  Louisiana  by  the  United  Slate«>  waa 
confirmed  to  the  claimants,  under  the  lavs  oi 
the  United  States;  and  a  patent  was  issuel  £a 
the  same  on  the  17th  of  Februaij,  1821.  Ttm 
city  of  New  Orleans,  claiming  this  lot  asbei^ 
part  of  a  quay  dedicated  to  me  use  of  the  city, 
m  the  original  plan  of  the  town,  and  theiefim 
not  grantsd>le  by  the  king  of  Spain,  enlaiged 
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leyee,  in  front  of  New  Orleans,  so  as  to  include 
it.  The  patentees  from  the  United  States  brought 
a  suit  in  the  district  court  of  the  state  of  Loui- 
siana for  the  lot,  which  pronounced  judgment  in 
their  favour,  and  that  judgnnent  was  afKrmed  by 
the  supreme  court  of  the  state.  The  judgment 
was  removed  to  the  supreme  court  under  the  25th 
section  of  the  judiciary  act.  A  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. By  the  court: — The  merits  of  this  contro- 
versy cannot  be  revised  in  this  tribunal.  The 
only  inquiry  here  is,  whether  the  record  shows 
that  the  constitution,  or  a  treaty,  or  a  law  of  the 
United  States  has  been  violated  by  the  decision 
of  that  court.  City  of  New  Orleans  v.  De  Armas 
«/ a/.,  9  Peters,  224. 

130.  The  twenty-fifth  section  of  the  judiciary 
act  is  limited  by  the  constitution,  and  must  be 
construed  so  as  to  be  confined  within  those  limits. 
But  to  construe  this  section  so  that  a  case  can 
arise  under  the  constitution  or  a  treaty  only 
when  the  right  is  created  by  the  constitution  or 
treaty,  would  defeat  the  obvious  purpose  of  the 
constitution,  as  well  as  the  act  of  congress.  The 
language  of  both  instruments  extends  the  juris- 
diction of  the  supreme  court  to  rights  protected 
by  the  constitution,  treaties  or  laws  of  the  United 
States,  from  whatever  source  these  rights  may 
spring.     Ibid, 

131.  It  has  been  settled,  that  in  order  to  give 
jurisdiction  to  the  supreme  court,  under  the  25th 
section  of  the  judiciary  act,  it  is  not  necessary 
the  record  should  state,  in  terms,  that  an  act  of 
congress  was  in  point  of  fact  drawn  in  question. 
It  is  sufficient  if  it  appears  from  the  record  that 
an  act  of  congress  was  applicable  to  the  case 
and  was  misconstrued;  or  the  decision  of  the 
state  coart  was  against  the  privilege  or  exemp- 
tion specially  set  up  under  such  statute.  Davis 
V.  Packard  et  al.,  6  Peters,  41. 

132.  The  twenty-fifth  section  of  the  judiciary 
act  of  1780,  confers  appellate  jurisdiction  in  the 
supreme  court  from  final  judgments  and  decrees 
in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,  in  three  classes  of  cases ;  first,  where  is 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under  the 
Unite<l  States,  and  the  decision  is  a^inst  their 
valiiiity ;  secondly,  where  is  drawn  m  question 
the  validity  of  a  statute  of,  or  an  authority  exer- 
cised onder  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties  or 
laws  of  the  United  States,  and  the  decision  is  in 
favour  of  such^  their  validity;  thirdly,  where  is 
drawn  in  question  the  construction  of  any  clause 
of  the  constitution  or  of  a  treaty  or  statute  of,  or 
commission  held  under  the  United  State^  and 
the  decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause  of  the  said  con- 
Btitutton,  treaty,  statute,  or  commission.  The 
section  then  goes  6n  to  provide  that  no  other 
error  shall  be  assigned  or  regarded  as  a  ground 
of  reversal  in  any  such  cases  as  aforesaid,  than 
such  as  appears  upon  the  face  of  the  record: 
and  immediateljr  respects  the  beforeraentioned 
•aestions  of  validity  or  construction  of  the  said 
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constitution,  treaties,  statutes,  commissions  or 
authorities  in  dispute.  Crowell  t.  Randell,  10 
Peters,  368. 

133.  In  the  interpretation  of  the  twenty-fifth 
section  of  the  act  of  1780,  it  has  been  uniformly 
held,  that  to  give  the  supreme  court  appellate 

t'urisdiction  two  things  should  have  occurred,  and 
ye  apparent  in  the  record :  first,  that  some  one 
of  the  questions  stated  in  the  section  did  arise 
in  the  court  below;  and,  secondly,  that  a  deci* 
sion  was  actually  made  thereon  by  the  same 
court  in  the  manner  required  by  the  section.  If 
both  of  these  do  not  appear  on  the  record,  the 
appellate  jurisdiction  fails.  It  is  not  BufiUcient 
to  show  that  such  a  question  might  have  occurred, 
or  such  a  decision  might  have  been  made  in  the 
court  below.  It  must  be  demonstrated  that  they 
did  exist,  and  were  made.    Ibid. 

134.  It  has  been  decided,  that  it  is  not  indis- 
pensable that  it  should  appear  on  the  record,  in 
totidem  verbis,  or  by  direct  and  positive  state- 
ment,  that  the  question  was  made,  and  the  deci- 
sion given  by  the  court  below,  on  the  very  point ; 
but  that  it  is  sufficient,  if  it  is  clear  from  the 
fiicts  stated,  by  just  and  necessary  inference, 
that  the  question  was  made ;  and  tluit  the  court 
below  must,  in  order  to  have  arrived  at  the  jadg* 
ment  pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that 
judgment.    Ibid. 

135.  In  order  to  bring  a  case  for  a  writ  of  er- 
ror or  an  appeal  to  the  supreme  court  from  a 
court  of  th6  highest  jurisdiction  of  any  of  the 
states,  within  the  twenty-fifth  section  of  the  iu* 
diciarv  act,  it  must  appear  on  the  face  of  the 
record:  1st.  That  some  one  of  the  questions 
stated  in  that  section  did  arise  in  the  state  court : 
2d.  That  the  question  was  decided  by  the  state 
court  as  required  in  the  same  section.  It  is  not 
necessary  that  the  question  should  appear  on  the 
record  to  have  been  raised,  and  the  decision 
made  in  direct  and  positive  terms,  ipsissimus 
verbis;  but  it  is  sufficient,  if  it  appears  by  clear 
and  necessary  intendment  that  the  question  must 
have  been  raised,  and  must  have  been  decided 
in  order  to  have  induced  the  judgment.  It  is 
not  sufficient  to  show  that  a  question  might  have 
arisen  or  been  applicable  to  the  case ;  unless  it 
is  farther  shown  on  the  record  that  it  did  arise, 
and  was  applicable  by  the  state  court  to  the  case. 
Ibid. 

136.  Where,  in  such  a  case,  the  validity  of  a 
statute  of  any  state  is  drawn  in  question  upon 
the  ground  of  its  being  repugnant  to  the  consti- 
tution of  the  United  States,  and  the  decision  has 
been  hi  favour  of  its  validity;  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  this 
court,  that  it  should  distinctly  appear  that  the 
title  or  risht  of  the  party  depenaed  upon  the 
statute.  Williims  v.  rforrisj  12  Wheat.  117 ;  6 
Cond.  Rep.  462. 

137.  New  York.— The  plaintifi'in  error  claimed 
to  recover  the  land  in  controversy,  having  derived 
his  title  under  a  patent,  granted  by  the  state  of 
New  York  to  John  Cornelius.  He  insisted  that 
the  patent  created  a  contract  between  the  stats 
and  the  patentee,  his  heirs  and  assigns,  that  they 
should  enjoy  the  land  free  from  any  legisktHrd 
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regulations  to  be  made  in  violation  of  the  consti- 
tution of  the  state :  and  that  an  act  passed  by 
the  legislature  of  New  York,  subsequent  to  the 
patent,  did  violate  that  contract.  Under  that 
act  commissioners  were  appointed  to  investigate 
the  contending  titles  to  alt  lands  held  under  such 
patents  as  that  granted  to  John  Cornelius,  and  by 
their  proceedings,  without  the  aid  of  a  jury,  the 
title  of  the  defendants  in  error  was  established 
against  and  defeating  the  title  under  a  deed 
made  by  John  Cornelius,  the  patentee,  and  which 
deed  was  executed  under  the  patent.  By  the 
court : — This  is  not  a  case  within  the  clause  of 
the  constitution  of  the  United  States  which  pro- 
hibits a  state  from  passing  laws  which  shall  im- 
pair the  obligation  of  contracts.  The  only  con- 
tract made  by  the  state,  is  a  grant  to  John  Cor- 
nelius, his  heirs  and  assigns,  of  the  land.  The 
patent  contains  no  covenant  to  do  or  not  to  do 
any  further  act  in  relation  to  the  land ;  and  the 
court  are  not  inclined  to  create  a  contract  by  im- 
plication. The  act  of  the  legislature  of  New 
York  does  not  attempt  to  take  the  land  from  the 
patentee  ]  the  grant  remains  in  full  effect ;  and 
the  proceiedings  of  the  commissioners  tinder  the 
law  operated  upon  titles  derived  under  and  not 
adversely  to  the  patent.  Jackson  v.  Lamphire^  3 
Peters^  280. 

138.  The  mother  of  Aspasia,  a  coloured  wo- 
man, was  bom  a  slave  at  Kaskaskias,  in  Illinois, 
previous  to  1787,  and  before  that  country  was 
conquered  for  Virginia.  Aspasia  was  bom  in 
Illinois  subsequent  to  the  passage  of  the  ordi- 
nance for  the  government  of  that  territory.  As- 
pasia was  afterwards  sent  as  a  slave  to  the  state 
of  Missouri.  In  Missouri,  Aspasia  claimed  to  be 
free,  under  the  ordinance  "for  the  government 
of  toe  territory  of  the  United  States  north-west 
of  the  river  Ohio  "  passed  13th  Julv,  1787.  The 
supreme  court  of  Missouri  decidecf  that  Aspasia 
was  free ;  and  Menard,  who  claimed  her  as  his 
slave,  brought  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  act  of  1789,  claiming  to  re- 
verse the  jud^ent  of  that  court.  HeJd^  that  the 
case  is  not  within  the  provisions  of  the  twenty- 
fifth  section  of  the  act  of  1789.  Menard  v.  Aspa^ 
sto,  5  Peters,  505. 

139.  The  case  of  Fisher's  Lessee  v.  Cockerell, 
was  a  writ  of  error  to  the  court  of  app^s  of  the 
state  of  Kentucky^  to  review  a  decision  of  that 
court,  affirming  a  jutigment  of  the  Union  county 
court  of  that  state,  as  to  the  validity  of  a  law  of 
that  state^  called  the  occupying  claimant  law. 
The  validity  of  the  law  rested  upon  the  Question 
of  its  opposition  to  the  compact  between  Virginia 
and  Kentucky,  relative  to  lands  originaJly  in  Vir- 
ginia, and  the  compact  of  the  state  of  Kentucky. 
The  proceedings  of  the  court  of  Union  county 
did  not  show  that  the  compact  was  brought  be- 
fore the  court,  and  the  allegation  that  the  plain- 
tiff relied  on  the  compact  between  those  states, 
was  first  made  in  the  court  of  appeals.  In  the 
court  of  Union  county,  the  question  of  the  validity 
of  the  compact  was  not  presented.  J/e/d,  that 
this  was  not  a  case  for  a  writ  of  error  to  the  su- 
preme court,  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789.  Lisui  of  Fisher  v. 
CoekerMj  5  Peters,  248. 


140.  In  delivering  the  opinion  of  the  eopreme 
court  in  the  case  of  Fisher  o.  Cockerell,  Mr. 
Chief  Justice  Marshall  said:  ^'In  the  ar^meot, 
the  court  has  been  admonished  of  the  jealooiy 
with  which  the  states  of  the  Union  view  tM 
revising  power,  entrusted  by  the  ooastitotioQ  aiMi 
laws  of  the  United  States  to  this  uibonal.  To 
observations  of  this  character,  the  answer  oni- 
formly  has  been,  that  the  course  of  the  jodicial 
department  is  marked  oat  by  law :  we  mint 
tread  the  direct  and  narrow  path  prescribed  for 
us.  As  this  court  has  never  grasped  at  aognnted 
jurisdiction,  so  it  will  never,  we  trust,  shrat 
from  that  which  is  conferred  upon  it"  M 
249. 

3.  Where  Writs  of  Error  vnll  not  lie  for  iUnd 
Errors  in  Proceedings  in  the  Tmt  of  Causa. 

141.  If  the  court  should  refose  to  gire  u 
opinion  when  required  upon  a  point  rehlire  to 
the  issue,  and  the  jury  should,  uotwilhstanding, 
find  a  verdict  in  accordance  with  the  optnios 
requested,  there  is  no  error  of  which  the  party  cao 
complain .  McAllister  v.  Dougless  e(  ol^  3 Cnodi, 
298;  1  Cond.  Rep.  537. 

142.  It  is  not  a  ground  for  a  writ  of  enor,  thtt 
the  court  below  refused  to  reinstate  the  ctoss 
after  judgment  of  nonsuit.  United  SteUs  Y.EtoSt 
5  Cranch,  &80;  2  Cond.  Rep.  256. 

143.  The  refusal  of  the  court  helowtoenoti 
new  trial,  is  not  error.  Henderson  ▼.  Iwon,  5 
Cranch,  11;  Marine  InsiiranuCompmii^f  Ih- 
andria  v.  Young,  5  Cranch,  187 ;  Barr  r.  Gt^ 
4  Wheat.  213 ;  4  Cond.  Rep.  426. 

144.  The  refusal  of  the  court  below  to  iww 
the  plea  to  be  amended,  or  a  new  plea  to  be 
filed,  or  to  grant  a  new  trial,  or  to  cootiooe » 
cause,  cannot  be  assigned  as  error.  Jlsrtsc  is* 
surance  Company  of  Alexandria  v.  Hoipin,  7 
Cranch,  332;  2  Cond.  Rep.  516. 

145.  The  refusal  of  the  court  below  to  ittj- 
state  a  cause  which  has  been  ^^^  dismisp 
is  no  ground  for  a  writ  of  error.  Wdsk  ^,sS» 
deville,  7  Cranch,  152 ;  2  Cond.  Rep.  451 

146.  But  a  wnt  of  error  will  not  lie  on  tjpesr 
mem  of  nonsuit.  Evans  v.  PJkiUtps,  4Wh€ii 
73;  4  Cond.  Rep.  394.  . 

147.  The  allowance  or  disallowanceof  uofw- 
ments  is  not  matter  for  which  error  lies.  C«^ 
et  d.  V.  Retnecker,  U  Wheat.  280;  6Coiid.Be^ 
310.  ^   .. 

148.  A  writ  of  error  will  not  lie  to  the  fig- 
ment of  a  circuit  court,  granting  or  refosuf^ 
motion  to  amend.  WaUUj^  ex  dem.  Jkn  T.Ciet 
9  Wheat.  576 ;  5  Cond.  Rep.  687. 

149.  A  judge  cannot  be  rcK^uired  to  dedae 
the  law  on  hypothetical  <juesttons^  wbicbdssn 
belong  to  the  cause  on  trial.  He  may  refossv 
give  an  opinion  on  such  a  point,  and  if  theftf? 
propounding  the  question  is  dissatisfied  with  i^ 
ne  may  except  to  the  refusal,  which  cxeepw" 
will  avail  him,  if  he  show  that  the  questioD  «* 
warranted  by  the  testimony,  and  that  the  opniBD 
he  asked  ought  to  have  been  given.  Bot  ii » 
proceeds  to  state  the  law,  and  states  it  ^ 
neouslv,  his  opinion  oneht  to  be  revised;  sodji 
it  can  have  had  any  infineaoe  on  the  jarj,  u^ 
verdict  shouki  be  set  aside.  Etting  r^TiiBm 
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of  the  United  States,  11  Wheat.  59;  6Cond.  Rep. 
216. 

150.  If  eyidence  is  offered  and  rejected  by 
the  court,  and  an  exception  taken,  and  open  the 
production  of  further  proof,  the  evidence  is  sub- 
Beqnently  admitted,  toe  judgment  u*ill  not  be 
reversed,  even  if  the  court  below  was  wrong  in 
ori^nally  refusing  the  testimony.  Hinders  Lessee 
r.hmgworth,  11  Wheat.  199;  6Cond.  Rep.  270. 

151.  A  refusal  to  amend  a  verdict  is  not  the 
subject  of  a  writ  of  error.  Steams  r.  Barret,  1 
Mason's  C.  C.  R.  153. 

152.  It  is  within  the  discretion  of  the  court, 
before  whom  a  trial  is  had,  to  set  aside  a  verdict 
in  consequence  of  an  irre^^ularity  committed  by 
the  jury,  but  it  is  not  exammable  on  error.  United 
States  V.  GillieSf  Peters'  C.  C.  R.  159. 

4.  Proceedings  on  Writs  of  Error. 

153.  Where  evidence  is  sent  up  from  the  cir- 
cuit court,  in  an  admiralty  case,  but  bo  state- 
ment of  facts  by  the  court,  the  decree  of  the 
court  below  was  affirmed,  as  no  error.  Jennings 
V.  The  Brig  Perseverance,  3  Dall.  336 ;  1  Cond. 
Rep.  154. 

154.  Ahhough  the  testimony  offered  in  the 
circuit  court  to  establish  a  fact,  was  legal,  yet 
the  court  committed  no  error  in  rejecting  it,  for 
which  the  judgment  ought  to  be  reversed;  be- 
cause the  fact  did  not  appear  to  have  been  rele- 
vant to  the  issno.  Turner  v.  Fendall,  1  Cranch, 
117;  1  Cond.  Rep.  261. 

155.  The  plaintiff  may  assign  as  error,  the 
want  of  iurisdiction  of  the  court  in  the  suit  in- 
Btituted  by  him ;  and  he  may  take  advantage  of 
such  error  Capron  v.  Van  Noorden,  2  Cranch, 
126;  1  Cond.  Rep.  370. 

156.  When  a  writ  of  error  is  brought  from  the 
judgment  of  a  state  court  of  appeals,  to  revise 
its  decision,  reversing  the  judgment  of  an  infe- 
rior state  court,  and  the  supreme  court  of  the 
United  States  reverses  the  decision  of  the  court 
of  appeals,  the  judgment  of  the  latter  becomes  a 
nullity;  and  the  supreme  court  will  direct  its 
mandate  to  the  inferior  state  court.  Clarke  v. 
Harwoody  3  Dall.  342;  1  Cond.  Rep.  157. 

157.  A  writ  of  error,  issued  in  September,  may 
be  tested  as  of  the  preceding  February  term 
f  when  the  supreme  court  formerly  commenced 
jts  session),  and  ma^  be  returned  to  the  next 
February  term,  notwithstanding  the  intervention 
of  the  Ausn^st  term.  Blackwell  v.  Patten,  7 
Cranch,  277;  2  Cond.  Rep.  491. 

158.  A  writ  of  error  is  a  nullity,  if  not  returned 
to  the  court  to  which  it  was  retuinable.  Blair 
▼.  3Iiller,  4  Dall.  21 ;  2  Cond.  Rep.  77. 

159.  The  transcript  of  the  record  need  not 
contain  the  names  of  the  Jurors  who  tried  the 
catuse.  Field  v.  MUler,  3  Cranch,  514 ;  1  Cond. 
Rep.  612. 

160.  A  citation  must  be  served  and  accom- 
pany a  writ  of  error,  issued  from  the  supreme 
court,  according  to  the  twenty-second  section  of 
the    iudiciarv  act  of  1789 ;  or  the  writ  will  be 

2oaAaed.    Lloyd  v.  Alexander,  1  Cranch,  365 ;  1 
k>nd.  Rep.  334. 
J  61.  If  the  defendant,  in  the  circuit  court,  in- 
teruiarries  after  the  judgment,  and  before  the 


service  of  the  citation,  it  must  be  served  on  heir 
husband.  Fairfax^  Exh,  v.  Fairfax,  5  Cranch, 
19;  2  Cond.  Rep.  178. 

162.  If  the  vfx'xX  of  error  is  served  after  the 
return  day,  the  service  is  bad;  but  if  served 
while  in  force,  and  returned  afterwards,  \t  is 
valid. .  Wood  v.  Lido,  4  Cranch,  180 ;  2  Cond. 
Rep.  76. 

163.  The  service  of  a  writ  of  error,  is  the 
lodging  a  copy  thereof,  for  the  adverse  party,  in 
the  ofuce  ot  the  clerk  of  the  court,  where  the 
judgment  w|is  rendered.    Ibid, 

164.  The  return  of  a  copy  of  the  record  in  the 
case,  under  the  seal  of  the  clerk  of  the  court, 
certified  by  the  clerk,  and  annexed  to  the  writ 
of  error,  is  a  sufficient  return  to  the  writ.  Jfor* 
tin  V.  Hunter  J  1  Wheat.  305 ;  3  Cond.  Rep.  575. 

165.  The  taking  of  a  bond  according  to  the 
act  of  congress,  need  not  appear ;  the  provision 
is  merely  directory,  and  the  presumption  of  law 
is,  that  It  was  complied  with,  unless  the  con- 
trary appears.    Ibia» 

166.  A  writ  of  error  must  bear  test  of  the  term 
next  preceding  that  to  which  it  issued ;  and  a 
term  roust  not  intervene  between  the  test  and 
the  return.  Hamilton  v.  Moore,  3  Dall.  371;  1 
Cond.  Rep.  168. 

167.  The  rule  to  dismiss  a  writ  of  error,  for 
not  filing  tho  record  within  six  days  after  the 
term,  does  not  apply  to  cases  where  the  record 
is  filed  before  the  motion  to  dismiss  is  made. 
Bingkam  v.  Morris,  7  Cranch,  99;  2  Cond.  Rep. 
431. 

168.  Where  the  supreme  court  reverses  a 
judgment,  because  a  court  of  common  law  had 
not  jurisdiction  of  the  cause,  it  will  not  award  a 
venire  facias  de  novo.  Bingham  v.  Cabot,  3 
Dall.  19;  1  Cond.  Rep.  13. 

5.  Costs  on  Writs  of  Error. 

169.  Where,  on  a  writ  of  error  to  the  hign 
court  of  appeals  of  Maryland,  the  judgment  there 
given,  reversing  the  decision  of  the  general 
court,  is  reversed  in  the  supreme  court  of  the 
United  States,  the  plaintiff  in  error  will  be  enti- 
tled to  his  costs  in  ail  the  courts,  and  the  man- 
date for  execution  issue  to  the  general  court. 
Clarke  v.  Hartoood,  3  Dall.  342 ;  1  Cond.  Rep.  157. 


ESCAPE. 


1.  A  discharge  from  the  prison  rales,  by  the 
insolvent  law  of  Virginia,  ahnough  obtained  by 
fraud,  is  a  discharge  in  due  course  of  law ;  and 
upon  such  discharge,  no  action  can  be  sustained 
upon  the  prison  bound  bond  for  an  escape. 
Stmms  and  Wise  v.  Slacum,  3  Crauch,  300;  1 
Cond.  Rep.  539. 

2.  The  obliflors  in  a  bond,  for  the  prison 
limits,  are  not  discharged  from  their  liability  for 
an  escape,  by  the  subf«quent  assent  of  the  plain* 
tiff.  Such  assent,  to  have  any  effect,  must  be 
given  prior  to  the  escape.  Slocum  et  d.  v.  Hath- 
away,  1  Paine,  290. 

3.  The  condition  of  a  bond,  that  a  prisoner 
<<  shall  faithfully  and  absolutely  remain  within 
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the  limits  of  the  jail,  and  not  depart  therefrom/' 
ko.^  is  not  broken,  by  the  escape  of  the  prisoner, 
while  in  a  state  of  insanity.  Hazard  r.  Hazard 
it  a/.,  1  P^ne.  295. 

4.  The  liaoility  of  the  sureties  in  a  prison 
bounds  bond,  for  an  escape,  is  not  coextensive 
with  that  of  tne  sheriff.  As  it  regards  the  latter, 
the  prisoner,  on  the  limits,  is  supposed  to  be  in 
his  immediate  custody;  and  the  escape  of  an 
insane  prisoner,  therefore,  is  as  much  a  negligent 
escape  as  an  v  other ;  and  he  is  not  allowed  to 
excuse  himself,  when  he  might  so  easily  collude, 
or  be  imposed  upon.  But  there  is  no  analosy, 
in  these  respects,  between  a  sheriff  and  the 
sureties.    Ibid. 

5.  Under  the  act  of  congress  of  Januanr  6th. 
i$00.  ch.  158,  the  sheriff  of  a  county  is  bouna 
to  take  a  bond  for  the  limits,  as  provided  by  the 
state  laws,  from  a  prisoner  connned  on  process 
from  the  courts  of  the  United  States ;  and  false 
imprisonment  would  lie  on  his  refusal.  Such  a 
bond  has,  in  all  respects,  the  same  incidents, 
and  the  like  legal  effect  \snth  a  bond  taken  under 
the  state  laws.  It  is  assignable ;  and  an  assign- 
ment discharges  the  sheriff  from  liability  for  a 
subsequent  escape.  Tke  United  Stales  v.  Noah, 
1  Paine,  368. 

6.  The  United  States  are  expressly  named  in 
the  act,  and  bound  by  it ;  and  an  assignment  of 
the  bond  to  them,  when  they  are  plaintiffs,  is 
valid.    Ibid, 

7.  The  secretary  of  the  treasury  having  ac- 
cepted such  an  assignment,  will  be  presumed  to 
be  authorized ;  and  the  United  States  are  bound 
by  such  acceptance.    Ibid. 

6.  The  term  ^'process,"  includes  executions 
as  well  as  mesne  process.    Ibid. 

9.  After  a  prisoner  has  been  enlarged  upon  a 
limit  bond,  the  sheriff  can  confine  him  again  only 
on  the  bail's  becoming  insufficient :  he  cannot 
accept  a  surrender  of  him ;  at  all  events^  not 
after  an  assignment  of  the  bond.    Ibid. 

10.  If  a  debior.  committed  to  the  state  jail, 
under  process  from  the  courts  of  the  United 
Stater,  escape,  the  marshal  is  not  liable.  Ran- 
dolph V.  DontUdson^  9  Cranch,  76;  3  Cond.  Rep. 
280. 

U.  The  act  of  congress  has  limited  the  re- 
sponsibility of  the  marshal  to  his  own  acts,  and 
tne  acts  of  his  deputies.  The  keeper  of  a  state 
jail  is,  neither  in  fact  nor  in  law,  the  deputy  of 
the  marshal;  he  is  not  appointed  by,  nor  re- 
movable at  the  will  of  the  marshal.  When  a 
prisoner  is  regularly  committed  to  a  state  jail  by 
the  marshal,  he  is  no  longer  in  the  custody  of 
the  marshal,  or  controllable  by  him.    Ibid. 

12.  Under  the  laws  of  Rhode  Island,  a  dis- 
charge accordinir  to  the  act  for  the  relief  of  poor 
prisoners  for  debt,  although  obtained  by  fraud 
and  perjury,  is  a  lawful  discharge,  and  not  an 
escape;  and  upon  such  a  dischai^,  no  action 
can  be  maintained  upon  a  bond  for  the  liberty 
of  the  prison  limits.  Ammidon  v.  Smith  et  <i2.,  1 
Wheat.  447 ;  3  Cond.  Rep.  619. 
■  13.  At  common  law,  it  is  not  an  escape  for  a 
caoler  to  allow  prisoners,  confined  for  debt,  the 
liberty  of  all  the  apartments  within  the  jail  wall ; 
f0?  confinement  within  the  walls,  is  salva  et 


arcta  custodia.    Steere  v.  ftfld,  2  Mason's  C.  C 
R.  486. 

14.  It  is  an  escape,  in  the  gaoler,  to  make  a 
prisoner  for  debt  a  turnkey ;  and  to  entrust  him 
with  the  keys  of  the  outer  doors,  as  veil  as  in- 
ner doors,  at  all  times  by  night  and  by  day. 
Ibid. 

15.  If  the  gaoler  be  committed  to  his  own 

foal,  on  execution  by  the  sheriff,  and  no  new 
eeper  is  appointed,  it  is  an  escape  of  the  gaoler, 
for  which  tne  sheriff  is  answerable^  but  it  is 
not  an  escape  of  the  other  prisoners,  if  they  are 
in  fact  kept  in  custody,  under  the  aatbohtyof 
the  gaoler  or  his  agents.    Ibid. 

16.  In  Rhode  Island,  the  doctrine  as  to  escapei 
Is  the  same  as  at  common  law;  and  the  statatei 
giving  the  liberty  of  the  limit  to  prisoners,  oa 
giving  bonds  not  to  escape,  &c.  have  not  altered 
the  common  law.  In  Rhode  Island,  an  action 
of  debt  for  an  escape,  is  a  legal  remedy;  that 
action  being  incorporated  into  the  laws  bj  im- 
plication, by  the  adoption  of  the  laws  of  En- 
gland.   Ibid. 

17.  Where  the  conditions  of  a  bond  for  the 
jail  limits  in  Rhode  Island,  required  the  prty 
to  remain  a  true  prisoner  in  the  custody  ot  the 
keeper  of  the  prison,  and  within  the  limits  ot 
the  prison,  "  until  he  shall  be  Uwfolly  dis- 
chaiiged,  without  committing  any  manner  of 
escape  or  escapes,  during  the  time  of  restiaist, 
then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force  and  virtue :"  Held,  that  a  dischaiw 
under  the  insolvent  laws  of  the  state,  obtaioed 
from  the  proper  court,  in  pursuance  of  a  resola* 
tion  of  the  legislature,  and  discharging  the  paity 
from  all  his  debts,  &c.  and  "from  all  'mftrsnr 
ment,  arrest,  and  restraint  of  his  person  there 
for.''  was  a  lawful  discharge ;  and  that  his  goiDg 
at  large  under  it,  was  no  breach  of  the  condition 
of  the  bond.  Mason  v.  HaiU^  12  Wheat  370; 
6  Cond.  Rep.  535. 

18.  After  judgment  obtained  in  the  cwwt 
court  of  the  United  States  against  the  diaver 
of  a  note,  a  capias  ad  satisfaciendum  was  iffwd 
against  him  by  the  holder,  and  he  was  pot  f 

S risen.  Two  justices  of  the  peace  ordered  ha 
ischarge,  claim in|[  to  proceed  according  to  uf 
law  of  Kentucky,  in  the  case  of  insolvent  dehj« 
ors;  and  the  jailor  permitted  him  to  leare  the 
prison.  The  lailor  made  himself  and  hisf^J- 
rities  liable  for  an  escape,  bv  permitting  tM 
prisoner  to  leave  the  prison.  Bswb  of  the  I'bw* 
States  V.  Tyler.  4  Peters,  366. 

19.  Action  fo;*an  escape  against  the  shenffu 
Madison  county,  Mississippi,  he  havit;g  reoeited 
into  his  custouv,  as  a  prisoner,  the  defendant  m 
an  action  in  the  circuit  court  of  Mi«si«PPJ 
taken  under  execution,  and  having  suffered  and 
permitted  him  to  escape.  The  declaratioo  ^ 
out  the  judgment  obtained  by  the  jJaintiro 
against  Scott,  the  defendant  in  the  circuit  cooj 
the  execution,  the  arrest  of  Scott,  and  his  d«* 
livery  to  Long  as  the  sheriff,  who  received  m 
into  his  custody  under  the  execution,  amN«- 
tained  him  until,  without  leave  or  license  of  iw 

Elaintiffs  in  the  execution,  and  against  theirvui, 
e  suffered  and  permitted  him  to  escape  and  ga 
at  huge,  &o.,  &c.   To  this  dedacatioa  the  ds- 
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fendant  pleaded,  that  he  does  not  owe  the  sum 
of  money  demanded  in  the  declaration,  "in 
manner  and  form  aa  complained  asainst  him  ^" 
and  the  jury  found  that  the  defendant  Long 
<^doth  owe  the  debt  in  the  declaration  men- 
tioned, in  manner  and  form  as  therein  alleged," 
and  assessed  damages  for  the  detention  thereof, 
at  one  thousand  and  sixteen  dollars  and  ninety- 
six  cents ;  upon  which  the  court  gave  judgment 
for  six  thomiand  three  hundred  and  fifty-six  dol- 
lars, and  one  thousand  and  sixteen  dollara  and 
ninety-six  cents  damages  and  costs.  Held,  the 
judgment  of  the  circuit  court  is  correct,  under 
the  provision  of  the  statute  of  Mississippi  of  7th 
June,  1822.  The  jury  were  not  required  in  the 
action  to  find  specially  that  the  prisoner  escaped 
with  the  consent,  and  through  the  negligence  of 
the  aherifi*.  The  plea  alleged  that  the  defend- 
ant did  not  owe  the  sum  of  monej  demanded, 
"in  manner  and  form  as  the  plamtiff  alleged 
against  him."  This  plea  put  in  issue  every 
material  averment  in  the  declaration.  On  this 
issue,  on  the  most  strict  and  rigid  construction, 
the  jury  have  expressly  found  all  that  is  required 
to  be  found  by  the  requirements  of  the  act. 
Lang  V.  Palmer,  Smith  and  Co,y  16  Peters,  65. 

20.  If  the  sberifi*  suffer  or  permit  a  prisoner 
to  escape,  this,  both  in  common  parlance  and 
legal  intendment,  is  an  eaoape  with  the  consent 
of  the  sheriff.    Ibid. 

21.  The  object  of  the  act  is  to  make  the 
•hertfT  responsible  for  a  volnntary  er  negligent 
escape,  and  that  this  shall  be  found  bv  the  jury ', 
and  if  this  appears  from  the  record  by  exj^ress 
finding,  or  by  the  necessary  conclusiea  of  the 
Jaw,  it  is  sumcient.   IbH, 

22.  A  debt  was  recovered  by  a  citizen  of  thd 
state  of  Ohio,  itt  the  circuit  court  of  Pennsyli 
▼ania;  and  the  defendant  was  areested  by  ai 
capias  ad  satisfaciendum  issued  on  the  judg- 
ment, and,  after  his  arrest  by  the  marshal,  was 
delivered  into  the  esstody  of  the  sheriff  of  York 
ecwnly,  and  by  him  was  imprisotied.  He  applied 
to  an  associate  judge  of  tiie  court  of  common 
plesis  of  the  county,  and  jp^avs  a  bdnd  with  secu- 
rity to  take  the  benefit  of  the  insolvent  laws  of 
Pennsylvania.  The  sheriff'  discharged  him  from 
prison.  Held,  that  the  sheriff' was  liable  to  the 
plaint  iff*  in  the  execution  for  an  escape.  Duncan 
▼.  Dar$t  et  al.,  17  Peters,  1^04. 

See  State  IvBovt&tr  Laws. 


ESCROW. 


1.  A  bond  may  be  delivered  as  an  escrow,  by 
the  anrety,  to  thie  priuoipel  obligor.  Pawling  et 
al.  ▼.  The  UniUd  States,  4  Cranch,  219;  2  Cond. 
Rep.  92. 

2.  The  bond  upon  its  face  purports  to  be  deli<* 
vered  absolutely;  and  it  is  not  to  be  doubted 
the  obligees  would  be  more  secure  against  fraud, 
if  the  evidence  that  the  writing  was  delivered 
ae  an  escrow  appeared  upon  its  face,  than  by 
adnaitting  parol  testimony  of  that  fact.  But  the 
]a<vr  ift  settled  otherwise,  and  is  not  to  be  dis* 
tarbed.  by  the  supreme  court.   Ibid, 


8.  If  one  of  the  obligors,  at  the  time  of  exe- 
cuting the  bond  in  the  presence  of  some  one 
of  the  other  obligors,  say,  <^we  acknowledge 
this  instrument,  but  others  are  to  sign  it,''  this 
is  evidence  from  which  the  jury  may  infer  a 
delivery  as  an  escrow  by  all  the  obligors  whs 
were  then  present.    Ibid, 

4.  A  bond  cannot  be  delivered  to  one  of  the 
obligees  as  afi  escrow.  3fo5s  v.  Riddle,  5  Cranch, 
351;  2  Cond.  Bep.  277. 


ESTATES  OF  DECEDENTS. 

1.  On  the  death  of  the  ancestor,  the  land 
owned  by  him  descends  to  his  heirs.  They  hold 
it  subject  to  the  payment  of  the  debt  of  the 
ancestor,  in  those  states  where  it  is  liable  to 
such  debts.  The  heirs  cannot  alien  the  land  to 
the  prejudice  of  creditors.  In  fact,  and  in  law, 
they  have  no  right  to  the  real  estate  of  their 
ancestors,  except  that  of  possession,  until  the 
creditors  shall  be  paid.  U  alkins  y .  Holmaii,  i% 
Peters,  25. 

2.  No  objection  is  perceived  to  the  power  of 
the  legislature  to  subjecting  the  lands  of  a  de- 
ceased person  to  the  payment  of  his  debts,  to 
the  exclusion  of  the  personal  property.  The 
legislature  regulates  descents  and  the  convey- 
ance of  real  estate.  To  define  the  rights  of 
debtor  and  creditor  is  their  common  duty;  the 
whole  range  of  remedies  lies  within  their  pro- 
vince.   Ibut, 


ESTOPPEL. 

1.  The  principle  of  estoppel  originates  in  the 
relation  between  lessor  snu  lessee ;  and,  so  far 
as  respects  them,  is  well  established,  and  ought 
t6  be  maintained.  The  title  of  the  lessee  is  in 
fact  the  title  of  the  lessor.  He  comes  in  by  vir- 
tue of  it,  holds  by  virtue  of  it,  and  rests  upon  it 
to  maintain  and  justify  his  possession.  It  is  a 
part  of  the  very  essence  of  the  contract  under 
which  he  dahns,  that  the  paramount  ownership 
of  the  lessor  shall  be  acknowledged  during  the 
continuance  of  the  lease,  and  possession  shall 
be  surrendered  at  its  expiration.  He  cannot  be 
allowed  to  controvert  the  title  of  the  lessor^ 
without  disparaging  his  own ;  and  he  cannot  set 
up  the  title  of  another  without  violating  the  con- 
tract by  which  he  obtained  and  bolus  posses- 
sion, and  breaking  that  faith  which  he  has 
pledgedj  and  the  obligation  of  which  is  still  con- 
tinuing m  full  operation.  Blight^s  Ijeeste  v.  Jto- 
chester,  7  Wheat.  535 ;  5  Cond.  Rep.  335. 

2.  The  proprietv  of  applying  the  doctrines 
between  lessor  and  lessee  to  vendor  and  vendee, 
may  well  be  doubted.  The  vendee  acquires  the 
property  for  himself,  and  his  faith  is  not  pledged 
to  maintain  the  title  of  the  vendor.  The  rights 
of  the  vendor  are  intended  to  be  extin^isbed  . 
by  the  sale,  and  he  has  no  continuing  mterest 
in  the  maintenance  of  his  title,  unless  he  should 
be  called  upon  in  consequence  of  some  cove- 
nant or  warranty  in  his  deed.  The  property 
having  become  by  sale  the  property  oi  the 
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vendee,  he  has  a  risht  to  fortify  the  title,  by  the 
purchase  of  any  other  which  may  protect  him 
m  the  quiet  enjoyment  of  the  premises.    Ibid, 

3.  The  recital  of  a  prerioas  lease  in  a  deed 
of  marriage  settlement,  is  oonclasive  evidence 
between  the  parties  to  the  settlement,  of  the  ori- 
ginal existence  of  the  lease,  and  superseded  the 
necessity  of  introducing  any  other  evidence  to 
establish  it.  Carver  t.  Jackson  et  al^  4  Pe- 
ters, 83. 

4.  To  what  extent,  and  between  what  parties, 
the  recital  of  a  deeu  in  a  release  is  evidence,  is 
a  matter  not  laid  down  with  much  accuracy  or 
precision,  in  some  of  the  elementary  treatises 
on  the  subject  of  evidence.    It  is  laid  down, 

fenerally,  that  a  recital  of  one  deed  in  another 
iuds  the  parties,  and  those  who  claim  under 
them.  Technically  speaking,  it  operates  as  an 
estoppel,  and  binds  parties  and  privies ;  privies 
in  bioo<I,  privies  in  estate,  and  privies  in  law. 
But  it  does  not  bind  mere  strangers,  and  those 
who  claim  by  title  paramount  of  the  deed.  It 
does  not  bind  persons  claiming  by  an  adverse 
title,  or  persons  claiming  by  title  anterior  to  the 
date  of  the  reciting  deed.    Ibid, 

5.  The  government  is  not  ordinarily  bound  by 
an  estoppel.  Johnson  in  Error  7.  Tkt  United 
States,  5  Mason's  C.  C.  R.  593. 

6.  Although  the  church- wardens  of  a  parish 
are  not  capable  of  holding  lands,  and  a  deed  to 
them  and  their  successors  in  office,  for  ever, 
cannot  operate  by  way  of  grant,  yet,  where  it 
contains  a  covenant  of  general  warranty^  bind- 
ing the  grantors  and  their  heirs  for  ever,  it  may 
operate  by  way  of  estoppel,  to  confirm  to  the 
cnurch  and  its  privies  the  perpetual  and  benefi- 
cial estate  in  tne  land,  ilason  v.  Muncaster,  9 
Wheat.  445 ;  5  Cond.  Rep.  644. 

7.  The  parties  to  a  deed  are  estopped  to  deny 
the  consideration  stated  in  it.  But  it  seems  an- 
other auxiliary  consideration  mav  be  proved. 
Powell  v.  Monson  and  Brimfield  Manufacturing 
Co.y  3  Mason's  C.  C.  R.  347. 

8.  The  general  rule  of  law  is,  that  a  recital 
of  one  deed  in  another  binds  the  parties,  and 
those  who  claim  under  them,  by  matters  subse- 
quent. Technically  speaking,  such  a  recital 
operates  as  an  estoppel,  which  works  on  the  in- 
terest in  the  land,  and  binds  parties  and  privies; 

Srivies  in  blood,  privies  in  estate,  and  privies  in 
kw.    CroM  V.  Morris^  Lessee^  6  Peters,  598. 

9.  If  the  recital  of  a  lease  in  a  deed  of  release 
be  admitted  to  be  good  evidence  of  the  execu- 
tion of  the  lease,  it  must  be  good  evidence  of 
the  very  lease  stated  in  the  recital,  and  of  the 
contents,  so  far  as  they  are  stated  therein ;  for 
they  constitute  its  identity.    Ibid, 

10.  Where  certain  persons  bind  themselves 
in  an  instrument  under  seal  as  principals,  they 
are  estopped  at  law  to  deny  that  they  are  prin- 
cipals. Bank  of  Mount  Pleasant  v.  Sprigg,  1 
McLean's  C.  C.  R.  181. 

11.  The  doctrine  of  estoppel  is  founded  on 
reason  and  justice.     Ibid, 

12.  The  same  rule  applies  in  equity.  Sprigs 
V.  Bank  of  Mount  PUasant,  1  McLean's  C.  C.  R. 
884. 
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1.  General  Prtnciples. 

1.  A  witness  interested  to  diminish  certun 
admitted  items  in  the  plaintiffs  tcoooDt,  is  iiU 
a  competent  witness  to  disprore  other  items. 
Smith  and  others  v.  Carring^on  and  oticn,  4 
Cranch,  62 ;  2  Cond.  Rep.  26. 

2.  To  introduce  into  a  cause  tbe  chpyof  tnj 
paper,  the  truth  of  that  paper  miist  w  Mbb' 
listiecl.  and  suflicient  reasons  for  the  noo-DmdiV' 
tion  or  the  original  must  be  given.   Ilm- 

3.  However  conclusive  the  seatence  of  i 
foreign  court  of  admiralty  may  be  as  to  the  (kli 
which  it  alleges,  those  facts  not  amouotingto^ 
justifiable  cause  of  oondemDatioo,  the  coait  viE 
look  into  the  facts  of  the  case,  and  dnv  (m 
them  such  conclusions  as  they  will  aothoiize. 
4  Cranch,  186 ;  2  Cond.  Rep.  78. 

4.  Tbe  supreme  coart,  in  a  question  of  jorii* 
diction,  will  permit  viva  voce  testimooy  to  be 
given  of  the  value  of  the  matter  in  di^pote. 
United  Stales  v.  The  Brig  Union,  ^.,  4  Cnoch, 
216;  2  Cond.  Rep.  91. 

5.  An  appraisement  of  the  property  in  disjaift 
made  by  order  of  the  district  jodge.  by  ihiM 
sworn  appraisers^,  is  not  conclusive  evideoeea 
the  value ;  but  it  is  better  eridenoe  thao  w 
opinion  of  a  single  witness  examined  Tin  we 
in  open  court.    Ibid, 

6.  When  words  are  to  be  proved  by  wiiw»« 
who  depend  on  the  memory  alone,  the  preesie 
terms  emoloyed  by  the  parties  will  seldoo  be 
recollectea ;  and  courts  and  juries  must  fern 
their  opinions  upon  the  substance,  and  opm  >^ 
the  circumstances.  4  Cranch,  219;  iCeeA. 
Rep.  92. 

7.  Upon  a  demurrer  to  evidence,  the  \v^ 
mony  is  to  be  taken  most  strongly  against  ^ 
who  demurs;  and  such  conclusions  as  a  jbi? 
miffht  justifiably  dmw,  the  court  ought  todnv. 
Ibid.  .. 

8.  The  sentence  of  a  foreign  court  of  ado* 
mlty,  condemning  a  vessel  for  breach  of  wd' 
ade,  is  conclusive  evidence  of  that  fact,  ia  tf 
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action  on  the  policy  of  iosarance.    Croudson  et 
d,  ?.  Leonard,  4  Cranch,  434;  2  Cond.  Rep.  162. 

9.  Upon  the  plea  of  payment  to  an  action  of 
debt  upon  a  bond  conditioned  to  pay  five  hun- 
dr^  dollars ;  evidence  may  be  received  of  the 
payment  of  a  eroaller  sum,  with  an  acknow- 
ledgment by  the  plaintiff  that  it  was  in  full  of 
all  demands;  and  from  such  evidence,  if  un- 
contradicted^  the  jury  may  and  ought  to  infer 
payment  of  the  whole.  5  Cranch,  11 ;  2  Cond. 
Rep.  172. 

10.  Due  diligence  must  be  used  to  obtain  the 
testimony  of  the  subscribing  witness.  If  inquiry 
be  made  at  the  place  where  the  witness  was 
last  heard  of,  and  he  cannot  be  found,  evidence 
of  his  hand-writing  may  be  admitted.  Cook  et 
al.  ▼.  WoodroWy  5  Cranch,  13 ;  2  Cond.  Rep.  173. 

11.  After  a  long  possession  in  severalty,  a 
deed  of  partition  may  be  presumed.  Hepburn 
and  Jhindas  v.  Colin  Auld,  6  Cranch,  262;  2 
Cond.  Rep.  247. 

12.  The  certificate  of  survey  is  sufficient  evi- 
dence that  the  warrant  was  in  the  hands  of  the 
surveyors.  Taylor  and  Quarlis  v.  Brown,  6 
Cranch,  234 ;  2  Cond.  Rep.  235. 

13.  The  answer  of  one  defendant  to  a  bill  in 
chancery,  is  evidence  against  other  defendants, 
claiming  through  him.  Field  and  othen  v.  HoU 
land  and  others,  6  Cranch,  8 :  2  Cond.  Rep.  28J^. 

14.  The  answer  of  a  defendant  is  evidence 
ajjrainst  the  plaintiff,  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de* 
fendant.    Ibid, 

15.  The  plaintiffs  cannot  avail  themselves  of 
the  answer  of  a  defendant,  who  is  sobstantially 
a  plaintiff;  it  is  not  evidence  against  a  co-de- 
fendant.   Ibid, 

16.  In  an  action  upon  a  polio;^  on  property 
warranted  neutral,  ''proof  of  which  to  be  re- 
quired in  the  United  States  only,"  a  sentence  of 
condemnation  in  a  foreign  court  of  admiralty, 
upon  the  ground  of  breach  of  blockade,  is  not 
conclusive  evidence  of  a  violation  of  the  war- 
ranty. The  Maryland  Ins.  Co.  v.  Wood,  7  Cranch, 
402;  2  Cond.  Rep.  548. 

1 7.  In  an  action  of  covenant  on  a  policy  under 
seal,  all  special  matter  of  defence  must  be 
plc»ded.  Under  the  plea  of  covenants  per- 
formed, the  defendant  cannot  give  evidence 
which  goes  to  vacate  the  policy.  The  Marine 
Ins,  Co.  of  Alexandria  v.  Hodgson,  6  Cranch, 
206 ;  2  Cond.  Rep.  347. 

18.  It  is  a  useless  practice  to  read  the  pro- 
ceedings in  a  foreign  court  of  admiralty,  con- 
demning a  vessel  at  length..  The  deoositions 
slated  in  such  proceedings  are  not  eviaence  in 
an  action  upon  the  policy  of  insurance.    Ibid. 

19.  In  order  to  prove  the  condemnation  of  a 
▼easel,  it  is  only  necessary  to  produce  the  libel 
and  sentence.    Ibid. 

20.  If  foreign  laws  and  regulations  of  trade 
be  not  proved  to  liave  been  in  writing  as  public 
edicts,  they  majr  be  proved  by  parol.  Xtmng- 
Mtan  and  Gilchrist  v.  The  Maryland  Ins.  Co.,  6 
Cranch,  274;  2  Cond.  Rep.  370. 

SI.  In  cases  of  admirehy  jurisdiction,  new 
evidence  will  be  admitted  in  the  supreme  oourt ; 
mnd  for  this  purpose  a  commission  may  issue. 


Brig  James  Wells  v.  The  United  States,  7  Cranch, 
22;  2  Cond.  Rep.  402. 

22.  A  plat  referred  to  in  the  deed,  as  being 
annexed  to  it,  but  which  was  never,  in  fact,  an- 
nexed, and  was  not  recorded  wiln  the  deed, 
affords  no  evidence  in  aid  of  the  description  ot 
the  property  mentioned  in  the  deed.  Shirras  et 
al.  V.  (fraig  et  al.,  7  Cranch,  34 ;  2  Cond.  Rep. 
407. 

23.  An  answer  responsive  to  the  bill  is  evi* 
dence  in  favour  of  tne  defendant.  Russell  v* 
Clark's  Executors,  7  Cranch,  69;  2  Cond.  Rep. 
417. 

24.  A  recital  in  a  deed  is  good  evidence  to 
take  a  case  out  of  the  statute  of  limitations. 
King  y.  Riddle,  7  Cranch,  168;  2  Cond.  Rep. 
459. 

25.  The  principal  obligor  in  a  bond,  is  not  a 
competent  witness  for  the  surety,  in  an  action 
upon  the  bond ;  the  principal  being  liable  to  the 
surety  for  costs  in  case  the  Judgment  should  be 
a^inst  him.  Riddle  r.  Moss,  7  Cranch,  206; 
2  Cond.  Rep.  473. 

26.  Under  the  intestate  laws  of  Maryland,  a 
final  account  settled  by  an  administrator  with 
the  orphan's  court,  is  not  conclusive  evidence  in 
his  favour,  upon  the  issue  of  devastavit  vel  non. 
Realty  v.  The  State  of  Maryland,  7  Cranch,  281 ; 
2  Cond.  Rep.  492. 

27.  Hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact,  which  is,  in  its  nature, 
susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge.  Claims  to 
freedom  in  Maryland  are  not  exempt  from  that 
general  nile.  Mima  Queen  and  Child  v.  Hepbu}  , 
7  Cranch,  290 ;  2  Cond.  Rep.  496. 

28.  There  are  some  exceptions  to  the  general 
mie  excluding  hearsay  testimony,  which  are 
said  to  be  as  old  as  the  rule  itself.  These  are, 
cases  of  pedigree,  of  prescription,  of  custom,  and, 
in  some  cases,  of  boundary.  Inhere  are  also 
mattere  of  general  and  public  history,  which 
may  be  received  without  that  foil  proof  which 
is  necessary  for  the  establishment  of  a  private 
fact.    Ibid. 

29.  Upon  general  counts  in  a  declaration,  a 
special  agreeYnent  executed  may  be  given  in 
evidence.  Bank  of  Columbia  v.  Patterson^s  Ad' 
ministrators,  7  Cranch,  299;  2  Cond.  Rep.  501. 

30.  In  a  case  of  warranty  and  indemnity,  a 
judgment  against  the  person  to  be  indemnified, 
if  fairly  obtained ;  especially  if  obtained  on  no- 
tice to  the  warrantor ;  is  admissible  evidence  in 
a  suit  against  him  on  his  bond  of  indemnity, 
darkens  ExWs  v.  Carrington,  7  Cranch,  308 ;  3 
Cond.  Rep.  507. 

31.  In  a  suit  on  a  judgment  obtained  in  a  state 
court,  the  judgment  may  be  proved  in  the  man- 
ner prescribed  by  the  act  of  congress;  and  such 
proof  is  of  as  high  a  nature  as  an  inspection  by 
the  court  of  its  own  record,  or  as  an  exemplin- 
cation  would  be  in  any  other  court  of  the  same 
state.  Mills  v.  Duryee,  7  Cranch,  481 ;  2  Cond. 
Rep.  578. 

32.  If  one  defendant  produce  in  evidence  a 
letter  from  his  co-defendant  to  the  plaintiff,  the 
latter  may  give  in  evidence  the  written  declara- 
tions of  that  co-defendant  to  discredit  the  latter. 
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Riggs  y.  liindsay^  7  Cranch,  6(M);  2  Cond.  Rep. 
585. 

33.  Upon  the  issue  of  non-aMampsit,  the  de- 
fendant may  give  in  evidence  the  record  of  a 
former  judgment  between  the  same  parties  on 
the  same  cause  of  action.  Young  et  at.  v.  Blacky 
7  Cranch,  565 ;  2  Cond.  Rep.  607. 

34.  Proceedings  before  magistrates,  under  the 
insolvent  laws  of  Virginia,  are  clearly  matters  in 
pais ;  and  are  therefore  to  be  proved  by  parol 
and  other  testimony.  Turner  ▼.  Fendallj  1 
Cranch,  117;  1  Cond.  Rep.  261. 

35.  The  rule  which  forbids  a  deed  to  be  con- 
tradicted by  {>arol  evidence,  is  a  salutary  one ; 
and  the  court  is  not  disposea  to  impair  it.  Faw 
v.  Marsieller,  2  Cranch,  10  j  1  Cond.  Rep.  337. 

36.  Foreign  laws  are  well  understood  to  be 
facts,  which  must,  like  other  facts,  be  proved  to 
exist  before  they  can'be  received  in  a  conrt  of 
justice.  The  sanction  of  an  oath  is  required  for 
their  establishment,  nnless  they  can  be  verified 
by  some  other  high  authority,  which  the  law 
respects  no  less  than  the  oath  of  an  individual. 
Church  V.  Hubbartj  2  Cranch,  187;  1  Cond.  Rep. 
385. 

37.  Consuls  are  officers  known  to  the  laws  of 
nations,  and  are  entmsted  with  legal  powers. 
But  they  are  not  entrusted  with  the  power  of 
authenticating  the  laws  of  foreign  nations.  They 
are  not  the  keepers  of  those  laws;  they  can 
grant  no  official  copies  of  them.    Ibid. 

88.  It  is  very  truly  stated,  that  to  require,  re- 
specting laws  or  otner  transactions  in  foreign 
countries,  that  species  of  testimony  which  their 
constitution  and  usages  do  not  admit,  would  be 
unjust  and  unreasonable.  The  court  will  never 
require  such  testimony.    Ibid. 

89.  Foreign  judgments  are  authenticated:  1. 
By  an  exemplincation  under  the  great  seal.  2. 
By  a  copy  proved  to  be  a  true  copy.  3.  By  the 
certificate  of  an  officer  authorized  by  law,  which 
certificate  must  itself  be  properly  authenticated. 
These  are  the  usual,  and  appear  to  be  the  most 
proper,  if  not  the  only  modes  of  verifying  foreign 
judgments.  If  they  be  all  beyond  the  reach  of 
the  party,  other  testimony,  inferior  in  its  nature, 
might  be  received.    Ibid. 

40.  A  certificate  of  the  proceedings  of  a  fo- 
reifi^n  conrt,  under  the  seal  of  a  person  who 
styles  himself  the  secretary  of  foreign  affairs  of 
Portugal,  is  not  evidence.    Ibid. 

41.  If  the  decrees  of  the  colonies  are  trans- 
mitted to  the  seat  of  government,  and  registered 
in  the  department  of  state,  a  certificate  of  that 
iact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would 
be  sufficient  prima  facie  evidence  of  the  verity 
of  what  was  so  certified.     Ibid. 

42.  Interpreters  are  always  sworn;  and  the 
translation  by  a  consul,  not  on  oath,  can  have  no 
greater  validity  than  that  of  any  other  respect- 
able man.    Jlnd. 

43.  The  interest  of  a  copartnership  cannot  be 
p^iven  in  evidence  on  an  averment  or  individual 
mterest ;  nor  an  averment  of  the  interest  of  a 
company  be  supported  by  ft  special  contract  re- 
lating to  the  interest  of  an  individual.    Cfirava 


and  Barnewdl  v.  Boston  ManM  Ifuuranee  Co., 
2  Cranch,  419;  1  Cond.  Rep.  435. 

44.  Evidence  of  the  knowledge  of  the  onder- 
writers  of  the  intention  of  the  insared  at  tlw 
time  of  making  the  policy,  ought  to  be  fery 
clear  to  justify  a  court  of  equity  in  confonning 
the  policy  to  the  altered  intention.    iMJ. 

45.  An  assignee  of  a  pre*.emption  warrant  is 
held  to  be  a  competent  witness,  if  the  facts  in- 
tended to  be  proved  by  his  testimony  do  not 
tend  to  support  the  title  of  the  party  producing 
him.  Wilson  v.  Spttd^  3  Cranch,  283;  1  Cond. 
Rep.  681. 

46.  Notice  of  the  time  and  place  of  taking  a 
deposition,  given  to  the  attorney  at  law  of  the 
opposite  party^  is  not  such  notice  as  is  reqoired 
by  the  act  of^  assembly  of  Virginia.  Bat  the 
attorney  at  law  may  agree  to  receive  or  to  waire 
notice,  and  shall  not  after^'ards  be  permitted  to 
allege  the  want  of  it.  Buddicum  v.  Kirk,  t 
Cranch,  293  ;  1  Cond.  Rep.  535. 

47.  If  notice  be  given  that  a  deporition  will 
be  taken  on  the  8th  of  August,  and  that,  if  not 
taken  in  one  day,  the  commissioners  will  adjoom 
from  day  to  day  until  it  shall  be  finished;  lod 
the  commissioners  meet  on  the  8th,  and  adjourn 
from  day  to  day  till  the  12th,  and  from  the  12th 
to  the  l9th,  when  the  deposition  is  taken;  soch 
deposition  is  not  taken  agreeably  to  Qolice. 
Ibtd. 

48.  A  bill  of  pareels^elivered  by  I.,  stating 
th^  goods  as  bon^ht  of  D.  and  I.,  is  not  conclDS- 
ive  evidence  against  I.  that  the  goods  vere  the 
joint  property  of  D.  and  I. ;  but  the  real  cirnuii- 
stances  may  be  explained  by  parol.  Harm  t. 
Johnston,  3  Cranch,  311 ;  1  Cond.  Rep.  543. 

49.  It  is  a  fatal  objection  to  a  deposition  taktsi 
under  the  judiciary  act  of  1780,  sec.  30,  that  it 
was  opened  out  of  court.  Btde  v.  Tkomfmlf 
Maris,  8  Cranch,  70;  3  Cond.  Rep.  35. 

50.  A,  being  sole  owner  of  a  bill  of  exchange, 
endorses  it  in  blank,  and  delivers  it  to  B  to  A^ 
liver  it  to  C  for  collection,  and,  when  coHecieil, 
to  place  the  amount  to  the  credit  of  A  and  B  io 
account.  C  collects  the  amount,  but  refoses  to 
place  it  to  the  credit  of  A  and  B,  who  sctile 
their  account  with  C,  and  pay  him  the  baJaocf. 
A  afterwards  sues  C  for  the  amount  receiwi 
upon  the  bills ;  B  is  a  competent  witness  for  A. 
Taber  v.  Ptrralt  ^  Lee,  $  Cranch,  39;  SCbnd. 
Rep.  251. 

51.  A  party  who  ofiers  an  excuse  for  tiolating 
a  penal  statute,  must  make  out  the  via  mjo^ 
under  which  he  shelters  himself,  so  is  to  lean 
no  reasonl^ble  doubt  of  his  innocence.  Circwn- 
stances  will  sometimes  outweis^h  posilrTC  terti- 
m6ny.  Brig  Stirttggle,  Ifc.  v.  The  Jinked  S^ate, 
9  Cranch,  71 ;  3  Cbnd.  Rep.  276. 

52.  If  the  execution  If  an  important  exhihit 
of  the  complainant's  be  not  admitted  by  the  d^ 
fendant  in  nis  answer,  who  calls  upon  the  con- 
phiinant  to  make  full  proof  thereof  in  thecoott 
below,  the  supreme  court  wUI  not  presome  that 
any  other  proof  was  made  than  appears  in  tha 
transcript  of  the  record.  Drummond*t  Ai^^ 
V.  Magruder^s  Trusties^  9  Craiteh,  122;  8  Owd. 
Rep.  80S; 
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ftd.  The  answer  of  one  defendant  in  chancery 
it  not  evidence  asainst  his  co-defendant ;  nor  is 
his  depoaitionj  although  he  had  been  discharged 
by  the  act  of  assembly  of  Rhode  Island,  of  1767. 
from  all  debts  and  contracts  prior  to  the  date  ot 
the  discharge;  and  although  the  debt  in  suit 
was  a  debt  contracted  prior  to  such  discharge ; 
the  debt  having  been  contracted  in  a  foreign 
country.  Claries  Executors  v.  Van  Riernsdykj  9 
Cranch,  153 ;  3  Cond.  Rep.  319. 

54.  An  answer  in  chancery,  although  positive, 
and  directly  responsive  to  an  allegation  in  the 
bill,  may  be  outweighed  by  circumstances :  es- 
pecially if  it  be  respecting  a  fact  which,  in  the 
nature  of  things,  cannot  be  within  the  personal 
knowledge  of  the  defendant.    7l«i). 

55.  Evidence  by  hearsay  and  general  reputa- 
tion is  admissible  only  as  to  pedigree ;  but  not 
to  establish  the  freedom  of  the  petitioner's  an- 
cestor, and  thence  freedom  in  him  or  herself. 
Negro  John  Davis  et  d.  v.  Wood,  7  Cranoh,  271 ; 
2  G>nd.  Rep.  484. 

56.  Verdicts  are  evidence  between  parties  and 
privies  only ;  and  a  record,  proving  the  ances- 
tor's freedom  to  have  been  established,  in  a  suit 
against  another  party,  by  whom  the  petitioner 
was  sold  to  the  defendant  in  the  case,  is  not  ad- 
missible as  evidence  to  prove  the  freedom  of  the 
petitioner.    Ibid. 

57.  That  the  deponent  is  a  seaman  on  board 
a  gun-boat  in  a  certain  harbour,  and  liable  to  be 
ordered  to  some  other  place,  and  not  to  be  able 
to  attend  the  court  at  tne  time  of  its  sitting,  is 
not  a  sufficient  reason  for  taking  his  deposition, 
de  bene  esse,  under  the  judiciary  act  of  1789. 
The  Samuel;  Pierce  ana  Beaoh^  ClaimmUSf  1 
Wheat.  9  ]  3  Cond.  Rep.  466. 

58.  Where  a  witness,  a  clerk  to  the  plaintiff, 
swore  that  the  several  articles  of  merchandise 
contained  in  the  account  annexed  to  his  deposi- 
tion, wer^  sold  to  the  defendant  by  the  plaintiff, 
and  were  charged  in  the  plaintiff's  day-book  by 
the  deponent  and  another  person  (since  dead), 
and  that  the  deponent  delivered  the  goods;  and 
further  swore,  that  he  had  referred  to  the  origi- 
nal entries  in  the  day-book :  Heldj  that  this  was 
Aufficient  evidence  to  prove  the  sale  and  delivery 
of  t  he  goods.  M-Coul  v.  Lekamp's  Administratrix^ 
2  Wheat.  1 1 1 ;  4  Ck)nd.  Rep.  58. 

59.  The  answer  of  one  defendant  to  a  bill  in 
chancery  cannot  be  used  as  evidence  against  his 
co-defendant;  and  the  answer  of  an  agent  is  not 
evidence  against  his  principal,  nor  are  his  ad- 
niis.<iions  in  pais,  unless  they  are  a  part  of  the 
re»  ^fAtee.  Leeds  v.  The  Marine  Insurance  Com- 
painiy  2  Wheat.  380;  4  Cond.  Rep.  170. 

60.  The  party  who  sets  up  a  title  must  fur- 
ulsh  the  evidence  necessary  to  support  it.  If  the 
validity  of  a  deed  depends  on  an  act  in  pais,  the 
party  claiming  under  it  is  as  much  bound  to 
(>rove  the  performance  of  the  act  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which 
the  validity  of  the  deed  might  depend.  Wil- 
Hams  v.  Payton^  4  Wheat.  77 ;  4  Cond.  Rep.  395. 

61.  In  the  case  of  lands  sold  for  the  non-pay- 
ment of  taxes  the  nciarshal's  deed  is  not  even 
prima  facie  evidence  that  the  pre-requisites  re* 
qoired  by  law  have  been  complied  with.    Ihid. 


62.  In  general,  judgments  and  decrees  are 
evidence  only  in  suits  between  parties  and 
privies  j  but  the  doctrine  is  wholly  mapplicable 
to  a  case  where  a  decree  in  equity  was  not  intro* 
duced  asy  per  se,  binding  upon  any  rights  of  the 
other  party,  but  as  an  introductory  fact  to  a  link 
in  the  chain  of  the  plaintiff's  title,  and  consti- 
tuting a  part  of  the  muniments  oi  his  estate. 
Barr  v.  GratZy  4  Wheat.  213;  4  Cond.  Rep.  426. 

63.  The  seal  to  the  commission  of  a  new  go- 
vernment, not  acknowledged  by  the  government 
of  the  United  States,  cannot  be  permitted  to  prove 
itself;  but  the  fact^  that  the  vessel  cruising  under 
such  commission  is  employed  by  such  govern* 
ment,  may  be  establishea  by  other  evidence 
without  proving  the  seal.  The  EstrellOf  4  Wheat. 
298;  4  Cond.  Rep.  459. 

64.  The  acts  of  agents  do  not  derive  their  va» 
lidity  from  professing  on  the  face  of  them  to  have 
been  done  m  the  exercise  of  their  agency.  Jkfe- 
chanics  Bank  of  Alexandria  v.  The^Bank  of  Co- 
lumhia,  5  Wheat.  326 ;  4  Cond.  Rep.  666. 

65.  The  liability  of  the  principal  depends  upon 
the  facts :  1st,  That  the  act  was  done  in  the  ex- 
ercise, and,  2d,  within  the  limits,  of  the  power 
delegated.    Ibid. 

66.  The  books  of  a  corporation  established 
for  public  purposes,  are  evidence  of  its  acts  and 
proceeding.  Owings  v.  Speedy  5  Wheat.  420 ;  4 
Cond.  Rep.  714. 

67.  The  plat  and  certificate  of  survey  annexed 
to  the  patent,  and  a  copy  of  the  entry  on  which 
the  survey  was  made,  are  admissible  in  evidence 
to  prove,  precisely,  the  land  intended  by  the 
entry.  BUikt  et  al.  v.  Dohertyj  5  Wheat.  859 ;  4 
Cond.  Rep.  682. 

68.  A  general  plan  made  by  authority,  con- 
formably to  an  act  of  ihe  local  legislature,  may 
be  submitted  with  other  evidence  to  the  jury,  to 
avail,  quantum  valere  potest,  in  ascertaining 
boundary.    Ibid. 

69.  But  a  demarcation,  or  private  survey,  made 
by  directions  of  a  party  interested  under  the 
grant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fix  a  vagrant  grant  by  his 
own  act.    Ibid. 

70.  A  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  is  conclusive  whenever  the 
same  matter  is  again  brought  in  controversy. 
Hopkins  v.  Lee,  6  Wheat.  109;  5  Cond.  Rep.  23. 

71.  But  the  rule  does  not  apply  to  points  which 
come  only  collaterally  under  consideration,  or 
are  only  incidentally  considered,  or  can  only  be 
aigumentatively  inferred  from  the  decree,  tbid. 

72.  A  replication  to  a  plea  in  chancery  is  an 
admission  of  its  sufficiency  in  point  of  equity ; 
and  all  that  the  defendant  has  to  do  is  to  prove 
it  in  point  of  fact.  Hughes  v.  Blake,  6  Wheat. 
453;  5  Cond.  Rep.  136. 

73.  Presumptions  of  a  grant,  arising  from  the 
lapse  of  time,  are  applied  to  corporeal  as  well 
as  incorporeal  nered itaments.  Ricard  v.  Williams, 
7  Wheat.  59 ;  5  Cond.  Rep.  237. 

74.  These  may  be  encountered  and  rebutted 
by  contrary  presumptions,  and  can  never  arise 
where  all  the  circumstances  are  perfectly  con- 
sistent with  the  non-existence  of  a  grant.    Ibid. 

75.  A  fortiori,  they  cannot  arise  where  the 
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claim  is  of  such  a  nature  as  is  at  rariance  with 
the  supposition  of  a  grant.    Ibid. 

76.  In  general,  the  presumption  of  a  grant  is 
limited  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the  statute 
does  not  apply.     Ibid, 

77.  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resortea  to :  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and  re- 
quire it,  a  grant  may  be  presumed  within  a  pe- 
riod short  of  the  statute.    Ibid, 

78.  A  person  havinff  an  interest  only  in  the 
question,  and  not  in  the  eyent  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eaton^  7  Wheat. 
356 ;  5  Cond.  Rep.  302. 

79.  In  general,  the  liability  of  a  witness  to  a 
like  action,  or  his  standing  in  the  same  predica- 
ment with  the  party  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him,  is  an  in- 
terest in  the  question,  and  does  not  exclude  him. 
Ibid. 

80.  It  is  no  objection  to  the  competency  or 
credibility  of  a  witness  that  he  is  subject  to  fits 
of  derangement,  if  he  is  sane  at  the  time  of 
giving  his  testimony.    Ibid, 

81.  The  doctrine,  that  if  witnesses  concur  in 
proof  of  a  material  fact,  they  ought  to  be  be- 
lieved in  respect  to  that  fact,  whatever  may  be 
the  other  contradictions  in  their  testimony,  ought 
to  be  received  under  many  qualifications,  and 
with  great  caution.  The  S€mttssima  Trinidad,  7 
Wheat.  283 ;  5  Cond.  Rep.  284. 

82.  Where  a  party  claims,  in  the  admiralty, 
under  a  condemnation  in  a  foreign  court,  the 
libel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  LaNereyda,  8  Wheat.  108 ;  5  Cond.  Rep. 
400. 

83.  Evidence  that  a  subscribing  witness  to  a 
deed  had  been  diligently  inquired  after,  having 
gone  to  sea,  and  been  absent  for  fouryears,  with- 
out having  been  heard  from,  is  sufficient  to  let 
in  secandary  proof  of  his  handwriting.  Spring 
and  Sons  v.  South  Carolina  Insurance  Company , 
8  Wheat.  268;  5  Cond.  Rep.  434. 

84.  Secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissible,  where  the 
originals  are  within  the  control  or  custody  of  the 
party.  Sebree  v.  Dorr,  9  Wheat  558  :  5  Cond. 
Rep.  677. 

85.  Secondary  evidence  of  the  contents  of 
written  instruments  is  admissible,  wherever  it 
appears  that  the  original  is  destroyed,  or  lost,  by 
accident,  without  any  fault  of  the  party. '  Ren- 
ner  v.  The  Bank  of  Columbia,  9  Wheat.  581 :  5 
Cond.  Rep.  691. 

86.  In  the  case  of  a  lost  note,  it  is  not  neces- 
sary that  its  contents  should  be  proved  by  a 
notarial  copy.  AH  that  is  required  is,  that  it 
should  be  tne  best  evidence  the  party  has  it  in 
his  power  to  produce.     Ibid. 

87.  To  admit  secondary  evidence  of  a  lost 
note,  it  is  not  necessary  that  there  should  be  a 
special  count  in  the  declaration  upon  a  lost  note. 
Ibid. 

88.  If  a  party  intend  to  use  a  written  instru- 
ment in  evidence,  he  must  produce  the  original, 


if  in  his  possession.  But  if  it  is  in  the  poasn- 
sion  of  the  other  partv,  who  refuses  to  prodooe 
it,  after  notice ;  or  if  the  original  is  lost  or  de- 
stroyed, secondary  evidence  (being  the  belt 
which  the  nature  of  the  case  allows)  will  be 
admitted.  Jttggs  v.  TdyJoe,  9  Wheat.  483;  5 
Cond.  Rep.  645. 

89.  The  party,  in  such  case,  may  read  a  eoon- 
terpart ;  or,  if  there  is  no  counterpart,  an  ex- 
ammed  copy;  or,  if  no  such  copy,  may  give 
parol  evidence  of  the  contents.    Ibid. 

90.  Where  a  writing  has  been  voluotarily  d^ 
strayed,  for  fraudulent  purposes,  or  to  create  aa 
excuse  for  its  non-prcxiuction,  seooodary  sti- 
dence  of  its  contents  is  not  admissible.  Bet 
where  the  destruction  or  loss  (although  folen- 
tary)  happens  through  mistake  or  accident,  nch 
evidence  will  be  admitted.    Ibid. 

91.  Although  it  is  the  province  of  the  oooft  to 
construe  written  instruments,  yet,  where  the 
efifect  of  such  instruments  depends  not  merriy 
on  the  construction  and  meaning  of  the  ioBtro- 
ment,  but  upon  collateral  facts  m  paif.  and  ex- 
trinsic circumstances,  the  inferences  of  fact  to 
be  drawn  from  them  are  to  be  left  to  the  jory. 
Elting  V.  The  Bank  of  the  United  StaUtj  11 
Wheat.  59 ;  6  Cond.  Rep.  216. 

92.  A  certified  copy  of  a  registered  deed  cto- 
not  be  given  in  evidence,  if  within  the  power 
of  the  party  claiming  under  it  to  produce  the 
original ;  unless  there  be  some  express  prorisoo 
by  statute,  making  an  authenticated  copy  eri- 
dence.  Brooks  v.  Marhury,  11  Wheat.  78;  6 
Cond.  Rep.  223. 

93.  Where  a  voluntary  deed  is  impeached  u 
fraudulent,  evidence  of  judgments  8gain5t  the 
ffrantor  is  admissible  as  proof  (among  other 
facts),  that  he  was  indebted  at  the  time  of  ex^ 
cuting  the  deed,  although  the  grantee  was  not  i 
party  to  the  suits  on  which  the  judgments  were 
obtained.    Htnie  v.  JLongwor/A,  11  wheat.  199; 

6  Cond.  Rep.  270. 

94.  Evidence  is  admissible  to  show  another 
consideration  than  that  expressed  in  the  deeij, 
if  not  inconsistent  with  the  consideration  eipres^ 
sed.    Ibid. 

95.  A  settled  account  is  only  prima  ^ie  evi- 
dence of  its  correctness,  at  law  or  in  equity:  it 
may  be  impeached  by  proof  of  fraud,  or  ofni»* 
sion,  or  mistake ;  and  it  it  be  confined  to  pv- 
ticular  items  of  account,  concludes  nothing  as  to 
other  items  not  stated  in  it.  Perkins  v.  Haij  11 
Wheat.  237 ;  6  Cond.  Rep.  287. 

96.  A  counsel  or  attorney,  is  not  a  competent 
witness  to  testify  as  to  facts  communicated  to 
either  by  his  client,  in  the  course  of  the  rehtin 
subsisting  between  them ;  but  may  be  eiamined 
as  to  the  mere  fact  of  the  existence  of  that  re* 
lation.  Chirac  v.  Reinicker,  11  Wheat.  230;  6 
Cond.  Rep.  310. 

97.  A  recovery  in  ejectment,  is  condoaw 
evidence  in  an  action  for  mesne  profits  against 
the  tenant  in  possession,  but  not  in  relatioflto 
third  persons;  but  where  the  action  is  broogu 
against  the  landlord  in  fact,  who  received  the 
rents  and  profits,  and  resisted  the  recovery  ii 
the  ejectment  suit,  although  he  was  not  a  psitf 
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to  that  suit,  and  did  not  take  upon  himfielf  the 
defence  thereof  upon  the  record,  but  another 
did,  as  landlord,    thid. 

98.  The  general  mle  of  equity  proceedings  is, 
that  after  publication  of  the  testimony,  no  new 
witnesses  can  be  examined,  and  no  new  evi- 
dence can  be  taken,  unless  where  the  judge 
himself,  upon  or  after  the  hearinff,  entertains  a 
doubt  'j  or  where  some  additional  fact  or  inquiry 
is  imlispensabie  to  enable  him  to  make  a  satis- 
factory decree.  Wood  v.  Mann,  2  Sumner's  C. 
C.  R.  316. 

99.  An  objection  to  the  competency  of  a  wit- 
ness on  the  ground  of  interest,  cannot  be  taken 
in  the  supreme  court  on  a  hearing  on  the  appeal, 
where  the  witness  had  been  admitted  without 
objection,  in  the  district  and  circuit  court.  The 
Pdmyroi  1^  Wheat.  1 ;  6  Cond.  Rep.  397. 

100.  If,  in  any  case,  in  which  testimony  was 
offered  by  a  plaintiff,  the  court  ought  to  instruct 
the  jury  that  he  had  no  right  to  recover;  such 
instruction  certainly  ought  not  to  be  granted,  if 
any  possible  construction  of  the  testimony  would 
support  the  action.  Bank  of  Washington  v.  Trip- 
hit  and  Nealtj  1  Peters,  31. 

101.  Where  the  suit  is  brought  upon  a  part- 
nership transaction,  against  one  of  the  partners. 
and  the  declaretion  stated  a  contract  with  the 
partner  who  is  sned^  and  gave  no  notice  that  it 
was  made  by  him  with  another  person,  evidence 
of  a  joint  assumpsit  may  be  given  to  support 
such  a  declaration ;  and  the  want  of  notice  has 
never  been  considered  as  justifying  an  exception 
to  0uch  evidence  at  the  trial.  Barry  v.  Foylesj 
1  Peters,  316. 

102.  The  rule  of  evidence,  that  in  questions 
of  pedigree,  the  declarations  of  aged  and  de- 
ceased members  of  the  family  may  be  proved, 
and  given  in  evidence,  has  not  been  controvert- 
ed.    Elliott  V.  Pienolj  1  Peters,  337. 

103.  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts,  a  will,  with 
two  witnesses,  is  sufficient  to  pass  real  estate : 
and  the  copy  of  such  a  will,  duly  proved  ana 
recorded  in  another  state,  is  eood  evidence  of 
the  execution  of  the  will.    Davis  v.  Mason j  1 

JPeters,  508. 

104.  It  is  a  settled  rule  in  Kentucky,  that  al- 
though more  than  one  witness  is  required  to  sub- 
scribe a  will  disposing  of  lands,  the  evidence  of 
one  may  be  sufficient  to  prove  the  will.  Ibid. 
509. 

105.  The  rule  of  law  is,  that  the  best  evi- 
dence must  be  given,  of  which  the  nature  of  the 
thing  is  capable;  that  is,  that  no  evidence  shall 
be  received,  which  presupposes  greater  evidence 
behind,  in  tne  party's  possession  or  power.  The 
withholding  of  that  better  evidence  raises  a  pre- 
aunnption.  that,  if  produced,  it  might  not  operate 
in  favour  of  the  party  who  is  called  upon  for  it. 
For  this  reason,  a  party  who  is  in  possession  of 
an  original  paper,  is  not  permitted  to  give  a  copy 
in  evidence,  or  to  prove  its  contents.  Tayloe  v. 
Rigs^s,  1  Petersj  596. 

106.  The  affidavit  of  a  party  to  the  cause,  of 
the  loss  or  destruction  of  an  original  paper, 
offered  in  order  to  introduce  secondary  evidence 
of  the  contents  of  the  {laper,  is  proper.    If  such 


affidavit  could  not  be  received  of  the  loss  of  a 
written  contract,  the  contents  of  which  are  well 
known  to  others,  or  a  copy  of  which  can  be 
proved,  a  party  might  be  completely  deprived 
of  his  rights,  at  least  in  a  court  of  law.    Ibid. 

107.  It  is  a  sound  c'eneral  role,  that  a  party 
cannot  be  a  witness  in  nis  own  cause;  but  many 
collateral  questions  arise,  in  the  progress  of  a 
cause,  to  which  the  rule  does  not  apply.  Ques- 
tions which  do  not  involve  the  matter  in  contro- 
versy, but  matter  which  is  auxiliary  to  the  trial, 
and  which  facilitates  the  preparation  for  it,  often 
depend  on  the  oath  of  the  party.  An  affidavit 
of  the  materiality  of  a  witness,  for  the  purpose 
of  obtaining^  a  continuance,  or  a  commission  to 
take  depositions,  or  an  affidavit  of  his  inability 
to  attend,  is  usually  made  by  the  party,  and  re- 
ceived without  objection.  On  incidental  ques- 
tions, which  do  not  affect  the  issue  to  be  tried 
bv  the  jury,  the  affidavit  of  the  party  is  received. 

108.  The  testimony  which  establishes  the  loss 
of  a  paper,  is  addressed  to  the  court,  and  does 
not  relate  to  the  contents  of  the  paper.  It  is  a 
fact  which  mav  be  important  as  letting  the  party 
in,  to  prove  the  justice  of  the  cause,  but  does 
not  itself  prove  any  thing  in  the  cause.  Ibid. 
597. 

109.  In  an  action  upon  a  written  contract,  said 
to  have  been  lost  or  clest  roved,  and  not  for  deceit 
and  imposition,  the  plaintiff's  right  to  recover  is 


preceded 

the  agreement,  forms  no  part  of  it,  nor  are  the 
propositions  or  representations  which  were  made 
at  the  time,  but  not  introduced  into  the  written 
contract,  to  be  taken  into  view  in  construing  the 
instrument  itself.  Had  the  written  paper,  stated 
to  be  lost  or  mislaiil,  been  produced,  neither 
party  could  have  been  permitted  to  show  the 
party's  inducements  to  make  it,  or  to  substitute 
nis  understanding  for  the  agreement  itself.  If 
he  was  drawn  into  it  by  misrepresentation,  that 
circumstance  might  furnish  him  with  a  dinerent 
action,  but  cannot  affect  this.    Ibid.  598. 

110.  When  a  written  contract  is  to  be  proved, 
not  by  itself,  but  by  parol  testimony,  no  vague 
uncertain  recollection,  concerning  its  stipulations, 
ought  to  supply  the  place  of  the  written  instru- 
ment itself.  The  substance  of  the  agreement 
ought  to  be  proved  satisfactoril v ;  and  if  that 
cannot  be  done,  the  party  is  in  tne  condition  of 
every  other  suitor  in  court,  who  makes  a  claim 
which  he  cannot  support.    Ibid. 

111.  It  is  undoubtedly  true,  that  questions  re- 
specting the  admissibility  of  evidence  are  entirely 
distinct  from  those  which  refer  to  its  sufficiency 
or  effect.  They  arise  in  different  stages  of  the 
trial ;  and  cannot,  with  strict  propriety,  be  pro- 
pounded at  the  same  time.  The  Uolumbian  Jn- 
surance  Company  v.  Lawrence,  2  Peters,  44. 

112.  Presumptions  from  evidence,  of  the  exist- 
ence of  particular  facts,  are  in  many  cases,  if  not 
in  all,  mixed  questions  of  law  and  fact.  If  the 
evidence  be  irrelevant  to  the  fact  insisted  upon, 
or  be  such  as  cannot  fairly  warrant  a  jury  in  pre- 
suming it,  the  court  is  so  far  from  being  bound 
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to  instruct  them  ^hat  they  are  at  liberty  to  pre- 
sume it,  that  they  would  err  in  giving  saoh  ao 
in struction .  Bank  of  tke  United  Slates  v.  Corcoran^ 
2  Peters,  133. 

113.  A  court  cannot  be  required  to  give  an  in- 
struction to  the  jury  as  to  the  relation,  rieht  and 
credibility  of  the  testimony  adduced  by  tne  par- 
ties in  a  cause.  Van  Ness  v.  Pacard^  2  Peters, 
149. 

114.  In  an  action  originally  commenced  against 
A  and  B  as  partners,  upon  an  alleged  engagement 
by  the  firm,  and  where  A,  who  was  not  found  or 
served  with  pro/*.ess.  was  offered  as  a  witness  in 
favour  of  6,  navmg  oeen  released  by  B,  the  court 
said : — "  It  is  to  be  premised  that  the  only  ground 
upon  which  the  objection  can  be  rested,  is  the 
supposed  interest  of  the  witness,  in  the  event  of 
the  cause ;  since  the  suit  having  regularly  abated 
as  to  him,  by  the  return  that  he  was  ^^  no  inha- 
bitant," he  was  no  more  a  party  to  it  than  he 
would  have  been  had  his  name  been  altogether 
omitted  in  the  declaration.  As  to  the  objection 
upon  the  score  of  interest,  it  is  sufficient  to  re- 
mark, that  it  was  manifestly  hostile  to  the  party 
in  whose  favour  he  testified,  and  who  offered  it 
in  evidence  j  since  the  plaintiff's  recovery  against 
the  defendant,  and  satisfaction  from  him,  w^ould 
be  a  bar  to  their  action  against  the  witness ;  and 
the  release  of  A  protected  him  against  any  action 
which  A  might  bring  against  him  for  contribu- 
tion or  otherwise."  Le  Roy  et  al.  v.  Johnson^  2 
Peters,  194. 

115.  Undoubtedly,  the  presumption  is  in  fa- 
vour of  the  validity  of  every  grant  issued  in  the 
forms  prescribed  bylaw;  and  it  is  incumbent  on 
him  wno  controverts  it,  to  support  his  objections. 
The  whole  burden  of  proof  lies  on  him.  But  if 
his  objections  depend  o^  facts,  those  facts  must 
be  submitted  to  a  }\it}\  If  opposing  testimony 
be  produced,  that  testimony,  also,  must  be  laid 
before  the  jury;  and  the  court  may  declare  the 
law  upon  the  fact,  but  cannot  declare  it  on  the 
testimony.    Patterson  v.  Jenks,  2  Peters,  227. 

116.  Whatever  an  agent  does  or  says,  in  re- 
ference to  the  business  in  which  he  is  at  the 
time  employed;  and  within  the  scope  of  his  au- 
thority, 13  done  or  said  by  the  principal;  and 
may  be  proved,  as  well  in  a  criminal  as  a  civil 
case,  in  like  manner  as  if  the  evidence  applied 
personally  to  the  principal.  American  Fwr  Uom- 
party  v.  The  United  States,  2  Peters,  364. 

117.  Where  two  or  more  persons  are  associated 
together  for  the  same  illegal  purpose,  any  act  or 
declaration  of  one  of  the  parties,  in  reference  to 
the  common  object,  and  forming  a  part  of  the 
res  gesta,  may  be  given  in  evidence  against  the 
other.     Ibid.  365. 

118.  Evidence  to  establish  heirship  and  pedi- 
gree, had  been  obtained  under  a  commission 
isMued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintiffs  had  reco- 
vered the  lots  of  ground  for  which  this  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
exceptions  was  tendered  by  the  plaintiffs,  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tained in  the  commission  was  inserted.  The 
commission,  and  the  testimony  obtained  under 
It,  were  afterwards  lost.    In  an  action  for  mesne 


profits,  brought  by  the  plaintiffs  in  the  ejectmeni, 
against  the  landlord  of^the  defendant  in  the  suit, 
who  had  employed  counsel  to  oppose  theclaimi 
of  the  plaintiffs,  but  who  was  not  a  party  to  the 
suit  on  record,  it  was  held,  that  the  teatimooy. 
as  copied  into  the  bill  of  exceptions,  was  legal 
ai^d  competent  evidence  of  pedigree.  Dnd.  620. 

119.  It  is  well  knovni,  that  in  cases  of  pedi- 
gree, the  rules  of  law  have  relaxed  in  respect  to 
evidence,  to  an  extent  far  beyond  what  has  beea 
applied  to  other  cases.  This  relaxation  is  foaoded 
on  principles  of  public  convenience  and  oeeet* 
sity.    Chirac  v.  Reinedxrj  2  Peters,  621. 

120.  Where  A  was  the  real  landlord  of  the 
premises  in  oontroversv  in  an  ejectment,  and 
employed  counsel  to  ^fend  the  suit,  bat  vu 
not  a  party  defendant  on  the  record,  t^  reoorl 
of  the  recovery  in  the  ejectment,  when  offered 
in  evidence,  in  an  action  of  trespass  for  mesoe 
profits  asainst  B,  is  not  conclusive  evideoce  of 
title  in  the  plaintiffs,  but  is  prima  facie  evideDoe 
thereof,  ancl  is  evidence  of  tne  plaintiff's  pcfiaei- 
sion :  but  B  majr  controvert  the  title  of  the  piaio- 
tiffs.  As  to  third  persons,  strangers  to  the  suit, 
the  record  is  evidence  to  snow  posaesaonofthe 
property  in  the  plaintiffs.    Ibid.  622. 

121.  The  admission  of  evidence  which  wu 
irrelevant,  but  which  was  not  objected  to,  will 
not  authorize  the  admission  of  other  irreieraot 
evidence  offered  to  rebut  the  same,  when  the 
same  is  objected  to.    Ibid. 

122.  Certified  copies  of  the  opinions  of  tba 
court  are  to  be  given  by  the  reporter;  and  not 
by  the  clerk  of  the  court.  Anonymous,  3  Petei^ 
897. 

123.  A  witness  swore  that  she  resided  in  Pe> 
tersburg,  Virijinia.  and  that  bishop  MadisoD  r^ 
sided  in  Williamsoui^,  Virginia;  that  while  she 
resided  in  Petersburg,  she  bad  seen  bishop  Ma* 
dison.  and  was  acquainted  with  his  daugblei 
only  by  report ;  that  she  never  had  seen  her  or 
Mr.  Scott,  but  recollects  to  have  beard  of  their 
marriage,  in  Petersburg,  as  she  thought,  befon 
the  death  of  her  father ;  that  she  coald  riot  slats 
from  whom  she  heard  the  report,  but  that  fht 
had  three  cousins  who  went  to  college  at  the 
time  that  she  lived  in  Petersburg,  and  had  oo, 
doubt  that  she  had  heard  them  speak  of  the 
marria^ :  that  she  heard  of  the  marriage  of 
Miss  Madison,  before  her  own  marriage,  as  she 
thought,  which  was  in  1810^  that  she  was,  ia 
she  believed,  in  1811,  in  Williamsburg,  and  «as 
told  that  Mr.  Madison  was  dead.  Held:  that  to 
much  of  this  evidence  as  goes  to  prove  the  death 
of  Mr.  Madison,  was  admissible  on  the  trial,  and 
ought  not  to  have  been  excluded  bv  the  cooit- 
Lessee  of  Scott  et  d.  v.  Ratcliffe  et  al.,  5  Peiets^ 

124.  It  may  be  gathered  from  the  decisiooi 
of  the  courts  of  Maryland,  that  on  the  trial  of  a 
question  of  title  to  land,  no  evidence  can  be  ad- 
mitted of  the  location  of  any  line,  boundai?,  or 
object  not  laid  down  on  the  plots  of  resorver; 
and  that  a  witness  who  was  not  present  at  die 
resurvey,  is  not  competent  to  give  evidence  is 
to  the  lines,  objects,  and  boundaries  laid  dovfl 
in  such  plots.  These  rules  appear  to  real  ob 
artificial  reasooiog,  and  a  couiae  of  pnctioep*' 
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cnliar  to  Maryland.    GnenUqpa  X«S0M  t.  Birth^ 
5  Peters,  132. 

125.  The  court  do  not  find  it  to  hare  been  de- 
cided by  the  courts  of  Maryland,  that  no  testi- 
mony is  admissible  to  prove  a  possession  of  the 
land  within  the  lines  of  the  party's  claim  laid 
down  in  the  plot,  except  the  testimony  of  some 
witness  who  was  present  on  the  resurvey.  Upon 
the  general  principles  of  the  law  of  evidence, 
snch  testimony  is  clearly  admissible.  A  party 
has  a  right  to  prove  his  possession  by  any  com- 
petent witness,  whether  ne  was  present  or  not. 
Ibid. 

126.  In  the  ordinary  course  of  things,  the 
party  offering  evidence  is  understood  to  waive 
any  objection  to  its  competency  as  proof.  It  is 
not  competent  for  a  party  to  insist  upon  the  effect 
of  one  part  of  the  papers  constituting  his  own 
evidence,  without  giving  the  other  ]^rty  the  be- 
nefit of  the  other  facts  contained  m  the  same 
paper.     Ibid. 

127.  However  convenient  a  rule  established 
by  a  circuit  court,  relative  to  the  introduction  of 
secondary  proof,  might  be  to  reffulate  the  gene- 
ral practice  of  tne  court,  it  could  not  control  the 
rights  of  parties  in  matters  of  evidence  admis- 
sible by  tne  general  principles  of  law.  Patterson 
V,  Winn^  6  Peters,  233. 

128.  It  is  certainly  very  difiicult  to  maintain, 
that  in  a  court  of  law  any  parol  evidence  is  ad- 
missible, substantially  to  change  the  purport  aqd 
efifect  ot  a  written  instrument,  and  to  impose 
upon  it  a  lense  which  its  terms  not  only  do  not 
impiy,  but  express!]^  repel.  Shanldand  v.  The 
Corporation  of  Washington^  5  Peters,  390. 

129.  By  the  act  of  2d  March,  1798,  subpcBnas 
for  witnesses  may  run  into  districts  other  than 
where  the  court  is  sitting,  provided  the  witness 
does  not  live  at  a  greater  distance  than  one  hun- 
dred miies  from  tne  place  of  holding  the  court. 
The  JPatapsco  huuranu  Co.  v.  SouthgatSj  5  Peters, 
604. 

130.  A  party  to  a  negotiable  instrument  shall 
not  be  permitted,  by  his  own  testimony,  to  inva^ 
lidate  it.  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  51. 

131.  It  is  competent  to  prove,  by  parol,  that 
a  guarantor  signed  his  name  in  blank  on  the 
back  of  a  promissory  note,  and  authorized  an- 
other to  write  a  sufficient  guaranty  over  it. 
Ibid. 

132.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  remtive 
to  a  conversation  on  a  former  trial  between  the 
plaintiff  and  some  of  the  defendants.  As  the 
evidence  was  not  given  between  the  same  par- 
ties, it  could  only  be  received  as  hearsay.  Board* 
man  and  others  v.  The  Lessees  of  Reed  and  Ford 
and  othersy  6  Peters,  328. 

133.  Tiiat  boundaries  may  be  proved  by  hear- 
say testimony,  is  a  rule  well  settled,  and  the  ne- 
cessity or  propriety  of  which  is  not  now  ques- 
tioned. Some  difference  of  opinion  may  exist 
as  to  the  application  of  this  rule;  but  tnere  is 
none  as  to  its  legal  force.    Ibid, 

134.  Landmarks  are  frequently  found  of  per- 
ishable materials,  which  pass  away  with  the 
geaeration  in  which  they  are  made.    By  the  im* 


provement  of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  im- 
portant, in  many  cases,  that  hearsay  or  reputa- 
tion should  be  received  to  establish  ancient 
boundaries.  But  such  testimony  must  be  perti- 
nent^ and  material  to  the  issue  between  the 
parties.  If  it  have  no  relation  to  the  subject, 
or  if  it  refer  to  a  fact  which  is  inunaterial  to  the 
point  of  inquiry,  it  ought  not  to  be  admitted. 

135.  The  declarations  of  a  surveyor,  author- 
ized by  the  owner  of  the  land  to  survey  and 
lay  out  a  town,  in  reference  to  matters  chiefly 
within  the  scope  of  his  powers,  are  evidence 
against  the  owner  of  the  land  and  his  grantees, 
in  an  ejectment  instituted  to  recover  part  of  the 
land  in  the  town.  Barclay  and  others  v.  HoweWs 
Lessee,  6  Peters,  499. 

136.  The  declarations  of  a  surveyor,  which 
contradict  his  ofiScial  return,  are  clearly  not 
evidence  ]  nor  ought  they  to  be  received,  where 
he  has  no  power  to  exercise  a  discretion,  as  ei> 
planatory  of  his  return,  while  ha  is  still  living, 
and  may  be  examined  as  a  witness.    Ibid. 

137.  The  right  of  the  court  to  decide  on  the 
legal  efi'ect  of  a  written  instrument,  cannot  be 
controverted ;  but  the  question  of  boundary  is 
always  a  matter  of  fact  for  the  determination  of 
the  jury.    Ibid. 

138.  The  circuit  court  cannot  be  called  upon, 
when  a  case  is  before  a  jury,  to  decid^  on  the 
nature  and  effect  of  the  whole  evidence  intro- 
duced in  support  of  the  plaintiff's  case,  part  of 
which  is  of  a  presumptive  nature,  and  capable 
of  being  urgea  with  more  or  less  effect  to  the 
jury.    Crame  v.  Morris's  Lessee,  6  Peters,  598. 

139.  Whenever  evidence  is  offered  to  the 
jury,  which  is  in  its  nature  prima  facie  proof,  or 
presumptive  proo^  its  charecter,  as  such,  ought 
not  to  M  disreparcied  ',  and  no  court  has  a  right 
to  direct  the  jury  to  disregard  it,  or  to  view  it 
under  a  different  aspect  from  that  in  which  it 
is  actually  presented  to  them.  Whatever  just 
influence  it  may  derive  from  that  character,  the 
jury  have  a  right  to  give  it;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence 
in  a  cause,  and  the  manner  in  which  they  shall 
wei^h  it,  the  law  has  submitted  it  to  them  to 
decide  for  themselves;  and  any  interference 
with  this  right  would  be  an  invasion  of  their  pri- 
vilege to  respond  to  matters  of  fact.     Ibid. 

140.  Prima  facie  evidence  of  a  fact,  is  such 
an  evidence  as  in  judgment  of  law  is  suffioieat 
to  establish  the  fact ;  and,  if  not  rebutted,  re* 
mains  sufficient  for  the  purpose.  The  jury  aie 
bound  to  consider  it  in  that  light,  unless  thsy 
are  invested  with  authority  to  aisregard  this 
rules  of  evidence,  by  which  the  lilwrly  and 
estate  of  every  citizen  are  guarded  and  supports 
ed.  No  judge  would  hesitate  to  set  aside  their 
verdiet  and  grant  a  new  trial,  if,  under  snob  ctr* 
cumstances)  without  any  rebutting  evidence, 
they  disregard  it.  It  would  be  error  on  their 
part,  which  would  require  the  remedial  interpo* 
sition  of  the  court.  In  a  legal  sense,  then,  such 
prima  facie  evidence,  in  the  absence  of  all  con- 
trolling evidence  of  discrediting  oiroumstanoeS| 
becomes  conchisiTe  of  the  fact :  that  is,  itshmila 
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operate  upon  the  minds  of  the  jary,  as  decisire 
to  found  their  verdict  as  to  the  fact.  Such  are 
understood  to  be  the  clear  principles  of  law  on 
this  subject.  Kelly  t.  Jackson  et  a/.,  6  Peters, 
622. 

141.  It  is  a  general  rule,  that  evidence  by 
comparison  of  hands  is  not  admissible  when  the 
witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testily  merely 
from  a  comparison  of  hands.  There  may  be 
cases  where,  from  the  antiquity  of  the  writing, 
it  is  impossible  for  any  living  witness  to  swear 
that  he  ever  saw  the  party  write.  Comparison 
of  handwriting  with  documents  known  to  be  in 
his  handwriting,  has  been  admitted.  But  these 
are  extraordinary  instances,  arising  from  the  ne- 
cessity of  the  case.  Strother  v.  Lueas^  6  Peters, 
763. 

142.  The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration  of  jus- 
tice. And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the  na- 
ture of  the  case  will  admit  of,  must  be  given  j 
yet  it  is  not  understood  that  this  role  requires 
the  strongest  possible  assurance  of  the  matter  in 
question.  The  extent  to  which  the  rule  is  to  be 
pushed  is  governed,  in  some  measure,  by  cir- 
cumstances. If  anv  suspicion  hangs  over  the 
instrument,  or  it  is  designedly  withheld,  a  more 
rigid  inquiry  should  be  made  into  the  reasons  for 
Its  non-production.  But  where  there  is  no  sus- 
picion, all  that  ought  to  be  required  is  reasonable 
diligence  to  obtain  the  original.  Minor  v.  Tillot- 
ion,  7  Peters,  99. 

148.  No  evidence  can  be  looked  into  in  the 
supreme  court,  which  exercises  an  appellate  ju- 
risdiciion,  that  was  not  before  the  circuit  court ; 
and  the  evidence  certified  with  the  record,  must 
be  considered  here  as  the  only  evidence  before 
the  court  below.  If,  in  certifying  a  record,  a 
part  of  the  evidence  in  the  case  had  been  omit- 
ted, it  might  be  certified  in  obedience  to  a  cer- 
tiorari ;  but,  in  such  a  case,  it  must  appear  from 
the  record  that  the  evidence  was  used  or  offered 
to  the  circuit  court.  Holmes  et  d.  v.  TrotU  $t  a/., 
7  Peters,  171. 

144.  Agreements  had  been  made,  under  which 
depositions  taken  in  other  cases,  where  the  same 
(|oestions  of  title  were  involved,  should  be  read 
in  evidence,  and  on  the  hearing  in  the  circuit 
court,  these  depositions  were  read :  afterwards, 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  circuit  court  w*as  reversed,  and  by  the 
decree  of  reversal,  the  parties  were  permitted  to 

groceed  de  novo.  When  the  case  was  again 
eard  in  the  circuit  court,  the  defendant  objected 
to  the  reading  of  the  depositions,  asserting  that 
the  decree  of  reversal  annulled  the  written  cer- 
tificate of  the  parties  for  the  admission  of  testi- 
mony^. By  the  court : — ^The  consent  to  the  de- 
positions was  not  limited  to  the  first  hearing,  but 
was  coextensive  with  the  cause.  The  wonls  in 
the  decree  of  reversal,  that  the  parties  may  pro- 
ceed de  novo,  are  not  equivalent  to  a  dismission 
of  the  bill  without  prejudice  ]  nor  could  the  court 
have  understood  them  as  affecting  the  testimony 
in  the  cause,  or  setting  aside  the  solemn  agree- 
ment of  the  parties.    The  testimony  is  still  ad- 


missible to  the  extent  of  the  agreement.  Vet^ 
V.  Hinde,  7  Peters,  252. 

145.  Historical  facts  of  general  and  public  no- 
toriety may  be  proved  by  reputation,  and  thit 
reputation  may  be  established  by  bistoricil 
works  of  known  character  and  accuracy.  Bot 
evidence  of  this  sort  is  confined  in  a  great  Diet- 
sure  to  ancient  facts,  which  do  not  premppoM 
better  evidence  in  existence;  and  where,  from 
the  nature  of  the  transaction,  or  the  remoteneM 
of  the  period,  or  the  public  and  general  receptioo 
of  the  facts,  a  just  foundation  is  laid  for  general 
con  fidence .  Morris  v.  Harmer^s  Lestet^  7  Petere, 
554. 

146.  The  work  of  a  living  author,  who  ii 
within  the  reach  of  the  process  of  the  court,  eu 
hardly  be  deemed  of  this  nature.  He  may  be 
called  as  a  witness;  he  may  be  exammed  as  to 
the  sources  and  accuracy  of  his  information;  aod 
especially  if  the  facts  which  he  relates  are  of  i 
recent  date,  and  may  be  fairly  preramed  to  be 
within  the  knowledge  of  many  living  Demos, 
from  whom  he  has  derived  bis  materiaJs,  there 
would  seem  to  be  cogent  reasons  to  say  that  hit 
book  was  not,  under  such  circumstances,  the 
best  evidence  within  the  reach  of  the  parties. 
Ihid. 

In  the  case  of  The  Bank  of  the  United  Stales 
V.  Dunn,  6  Peters.  51,  the  court  decided  ihal  i 
subsequent  endorser  was  not  competent  to  piore 
facts  which  would  tend  to  discbarse  the  prior 
endorser  from  the  responsibility  of  his  efldon^ 
menl.  By  the  same  rule,  the  drawer  of  the  ooie 
is  equally  incompeter&  to  prove  facts  which  lend 
to  discharge  the  endorser.  Bank  of  tk  Hetrv* 
polis  V.  Jones f  8  Peters,  12. 

148.  The  bill  of  exceptions  stated,  that  daring 
the  trial  of  the  cause  in  the  district  ooortf  the 
counsel  for  the  marrthal  stated  that  he  bad  made 
a  seizure,  or  given  notice  that  he  seized  in  the 
hands  of  the  defendants,  the  syndics,  any  Mi 
in  their  hands,  to  a  sufficient  amount  to  ntis^ 
the  judgment  obtained  in  the  case  of  the  United 
States  «.  John  Brown,  Sen.,  and  Lewis  E.  Biovn. 
This  testimony  was  objected  to,  as  being  co- 
trary  to  the  statement  of  facts  in  the  caee^  a 
which  it  was  8tate<l,  that  a  return  of  nulla  boot 
had  been  made  by  the  marshal:  and  beasst 
the  act  was  done  in  a  case  to  which  the  defena- 
ants  were  not  parties,  and  because  the  best  en- 
dence  was  the  notice,  or  true  and  proTcd  copirt 
of  it.    The  return  of  the  marshal  in  the  case  ol 
the  United  States  v.  John  Brown,  Sen.,  and  Lev* 
£.  Brown,  was  also  offered,  and  was  objeciw 
to.    By  the  court : — ^The  evidence  was  propeHy 
admitted  as  notice  to  the  syndics  of  the  deba 
due  to  the  United  States.    Field  et  ol.  ▼>  i*' 
United  States,  9  Peters,  182. 

149.  S.  obtained  a  sum  of  moneyof  M.,5*^'* 
ing  him  by  an  annuity  equal  to  ten  per  cent*  p«^ 
annum  for  ten  years.  He  afterwards  resi*j« 
"the  payment  of  the  annuity,  on  the  ground  m 
the  contract  was  usurious ;  and  having  ^^^ 
estate  to  L.  on  which  the  annuity  was  secureA 
he,  in  writing,  promised  to  indemnify  and  saw 
him  harmless  for  prosecuting  a  writ  of  replerj 
should  a  distress  be  made  for  the  annnity.  (» 
the  trial  of  the  action  of  replevin,  S.  was  nfll  > 
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competent  witless  to  show  that  the  original  con- 
tract between  him  and  M.  was  asnrioas.  Scoit 
Y.Lloyd,  9  Peters,  418. 

150.  The  confessions  of  an  agent  are  not  eri- 
dence  to  bind  his  principal,  nor  is  his  sabs eqoent 
Recount  of  a  transaction  to  his  principal,  evidence. 
Bat  his  acts,  within  the  scope  of  his  powers,  are 
obligatory  upon  his  principal;  and  those  acts 
may  be  proved  in  the  same  manner  as  if  done 
by  the  principal.  The  agent,  acting  within  his 
authority,  is  substituted  for  the  principal  in  every 
respect ;  and  his  statements,  which  form  a  part 
ot  the  res  gestis,  may  be  proved.  United  States 
V.  The  Brig  Burdett,  9  Peters,  682. 

151.  On  the  trial  of  an  action  against  a  collect- 
or of  duties  on  merchandise,  for  not  having  deli- 
vered goods  to  the  importer,  it  appeared  that  the 
collector  had  insisted  on  a  bond  oeing  given  for 
a  greater  amount  of  duties  than  the  goods  were 
lawfully  subjected  to.  The  plaintiff  offered  evi- 
dence to  prove  that  he  was  unable  to  give  the 
bond  in  the  laige  amount  required :  he  had  not 
made  known  this  mability  to  the  collector  when 
the  bond  was  insisted  upon.  The  evidence  was 
properly  refused.  Tracy  v.  Stporttooutf  10  Pe- 
ters, 80. 

152.  The  defendant,  in  an  action  against  him 
by  the  United  States  upon  a  treasury  transcript, 
or  official  bond,  or  in  any  suit  for  the  recovery 
of  money  claimed  by  the  United  States,  may 

five,  in  evidence  of  a  set-off^  any  claims  to  ere- 
its  which  have  been  exhibited  to  the  account- 
ing officers  after  the  commencement  of  the  suit, 
and  before  the  trial.  United  States  v.  Hawkins^ 
10  Peteris  125. 

153.  The  general  rule  is,  that  evidence,  to  be 
admissible,  raould  be  given  under  the  sanction 
of  an  oath,  legally  administered  ]  and  in  a  judi- 
cial proceeding,  depending  between  the  parties 
affected  by  it,  or  tnose  who  stand  in  privity  of 
estsLte  or  interest  with  them.   Hearsay  is  admit- 
ted in  cases  of  pedigree,  of  prescriptive  rights 
and  customs,  ana  some  other  cases  of  a  public 
or  quasi  public  nature.    In  cases  of  pedigree,  it 
18  admitted  upon  the  ground  of  necessity,  or  the 
great  difficulty,  and  sometimes  the  impossibility 
of  proving  remote  facts  of  this  sort  by  living  wit- 
nesses.    But  in  these  cases  it  is  only  admitted 
when  the  tradition  comes  from  persons  intimately 
connected,  or  in  close  relation  with  the  family, 
or  from  sources  of  a  kindred  nature,  which,  in  a 
general  sense,  may  be  said  to  import  verity; 
there  being  no  lis  nota  or  other  interest  to  affect 
the  credit  of  their  statement.    EUicott  v.  Pearl j 
10  Peters,  412. 

154.  In  cases  of  prescriptive  rights  and  cus- 
toms, and  other  claims  of  a  public  nature,  tradi- 
tion and  reputation  have  been  in  like  manner 
admitted.  They  are  all  cases  of  a  general  right, 
a^ecting^  a  number  of  persons,  having  a  common 
interest.     Ibid, 

155.  The  mortgagee  of  property  insured  against 
Jobs  by  fire,  is  a  competent  witness  in  an  action 
against  the  insurers  to  recover  a  loss,  alleged  to 
have  been  sustained  by  the  destruction  of  the 
property  insured.  The  Columbia  Ins.  Co,  v. 
Lawrence,  10  Peters,  507. 

156.  The  United  Slates  instituted  a  joint  ac- 


tion on  a  joint  and  several  bond,  executed  by  a 
collector  of- taxes,  &c.,  and  his  sureties.  The 
defendant,  the  principal  in  the  bond,  confessed 
a  jodeihent,  by  a  cognovit  actionem,  and  the 
United  States  issued  an  execution  against  his 
body,  on  the  judgment,  upon  which  he  was  im- 
prisoned, ana  was  afterwards  discharged  from 
confinement  under  the  insolvent  laws  of  the 
United  States.  The  United  States  proceeded 
against  the  other  defendants;  and  on  the  trial 
of  the  cause  before  a  jury,  the  principal  in  the 
bond  having  been  released  by  nis  co-obligors, 
was  offered l>y  the  defendants,  and  admitted  by 
the  circuit  court,  to  prove  that  one  of  the  co- 
obligors  had  executed  the  bond  on  condition  that 
others  would  execute  it,  which  had  not  been 
done.  The  circuit  court  admitted  the  evidence. 
J7e2d,  that  there  was  no  error  in  the  decision. 
United  Stales  v.  Lejper,  11  Peters,  86. 
.  157.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peter&  51,  goes  to  the  exclu- 
sion of  the  evidence  of  a  party  to  a  negotiable 
instrument,  upon  the  ground  of  the  currency 
^iven  to  it  by  the  name  of  the  witness  called  to 
impeach  its  validity,  and  does  not  extend  to  any 
other  case  to  which  that  reasoning  does  not 
apply.    Ibid, 

158.  Where  all  the  books,  papers,  and  vouchers 
of  a  clerk  in  the  treasury,  who  had  been  a  dis- 
bursing officer,  relating  to  his  disbursements  and 
agency,  have  been  destroyed  by  fire,  without 
any  fault  of  his,  the  case  is,  of  necessity,  open 
to  the  admission  of  secondary  evidence;  and 
under  the  general  rule  of  evidence,  he  might  be 
required  to  produce  the  best  evidence  which  the 
nature  of  tne  case,  under  the  circumstances, 
would  admit.  This  rule,  however,  does  not  re- 
quire of  a  party,  the  production  of  the  strongest 
possible  evidence :  he  must  be  governed  jn  a 
great  measure  by  tne  nature  of  the  circumstances 
of  the  case,  which  must  have  a  bearing  upun 
the  matter  in  controversy,  and  must  not  be  such 
as  to  leave  it  open  to  the  suspicion  or  presump- 
tion, that  anything  left  behind,  and  within  the 
power  of  the  Pi^rty.  would,  if  produced,  make 
against  him.   United  States  v.  Laub,  12  Peters^  1. 

159.  It  appeared  that  the  defendant  offered  to 
read  in  evidence  certain  passages  from  a  public 
document,  mentioned  in  the  bill  of  e.YCeptions. 
The  plaintiff's  counsel  consented  to  its  being 
read,  as  the  defendant's  evidence:  and  after 
the  same  was  read,  the  plaintiff's  counsel  re- 
quested the  court  to  instruct  the  jury,  that  the 
conversation  of  the  defendant  with  Mr.  Dickina 
and  Mr.  McLean,  read  from  the  executive  doca* 
ment,  was  not  evidence  to  the  jury  of  the  facta 
stated  in  such  conversation :  which  instruction 
the  court  refused  to  give.  The  court  said,  the 
entire  document  referred  to  is  not  set  out  in  the 
bill  of  exceptions :  and  from  what  is  stated,  no 
conversation  of  the  character  objected  to  ap- 
pears. But  the  evidence  was  admitted  by  con- 
sent. The  plaintiffs  were  entitled  to  have  the 
whole  document  read ;  and  it  was  all  in  evidence 
before  the  court  and  jury.  But  the  objection 
that  some  of  the  facts  stared  were  only  hearsay 
evidence,  fails.    The  document,  so  far  as  it  ap- 
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pears  on  the  bill  of  exceptions,  contains  no  such 
conversation.  This  instruction  vraa  therefore 
properly  refused.    Ibid. 

160.  In  an  action  on  four  promissory  noteS) 
one  of  which  was  drawn  by  the  defendant,  in 
fayour  of  the  plaintiff,  and  the  others  were  drawn 
by  the  defendant,  in  favour  of  other  persons, 
who  had  endorsed  them  to  the  plaintm,  parol 
evidence  was  properly  admitted,  tnat  t^e  defen- 
dant acknowledged  tnat  he  was  indebted  to  the 
plaintiff  in  the  amount  of  the  note,  and  offered 
to  confess  judgment  in  the  course  of  a  negotia- 
tion with  the  plaintiff's  counsel,  although  the 
negotiation  fell  through,  and  although  no  proof 
was  given  of  the  hanawriting  or  signatures  of 
the  endorsers  of  the  notes.  This  case  does  not 
oome  within  the  reason,  or  principles,  or  rule, 
which  excludes  offers  to  pay,  made  by  way  of 
compromise  upon  a  disputed  claim,  and  to  buy 
peace.    M^Ntei  v.  HMrook,  12  Peters,  84. 

161.  The  admissions  of  a  defendant  that  he  is 
indebted  to  the  plaintiff  on  pronodssory  notes, 
when  proved  by  competent  testimony,  are  suffi- 
cient evidence  of  the  transfer  of  negotiable  paper, 
without  proof  of  the  handwriting  of  the  payor. 
Whether  the  evidence  was  legally  competent  for 
that  purpose,  or  not,  is  a  question  for  the  court, 
and  not  for  the  jury,  in  the  absence  of  all  con- 
tradictory testimony.    Ibid. 

162.  iy  the  act  of  the  legislature  of  Georgia, 
of  15th  December,  1810,  the  assignment  or  en- 
dorsement of  a  promissory  note  is  made  sufficient 
evidence  thereof,  without  the  necessity  of  prov- 
ing the  handwriting  of  the  assignor.  The  judi- 
ciary act  of  1789,  declares  that  the  laws  of  the 
several  states,  except  where  the  constitution, 
treatiei^  or  statutes  of  the  United  States  require 
otherwise,  are  to  be  rules  of  decision  in  courts 
of  the  United  States,  in  trials  at  common  law, 
where  they  apply.  The  court  does  not  perceive 
any  sufficient  reason  for  construing  this  act  of 
congress  so  as  to  exclude  from  its  provisions 
those  statutes  of  the  several  states  wnich  pre- 
scribe rules  of  evidence  in  civil  causes  in  trials 
at  common  law.    Ibid, 

163.  Where  the  grantor  of  an  annuity  by  deed 
has  conveyed  all  the  interest  in  the  property 
charged  with  the  annuity^  and  an  allegation  of 
usury  in  granting  the  annuity  is  afterwards  made, 
he  may  be  a  witness  to  prove  usury,  if  he  is  not 
a  party  to  the  suit,  and  has  conveyed  all  his 
rignt  and  title  to  the  property  to  others,  his  cre- 
ditors, thus  divesting  hi mselt  of  all  interest  aris- 
ing out  of  the  original  agreement,  and  is  released 
from  his  debts  b;^  them,  and  is  not  liable  to  the 
costs  of  the  suit.  Scott  v.  Lloyd,  12  Peters, 
145. 

164.  The  decision  in  1  Peters'  C.  C.  R.  301, 
Willings  V.  Consequa,  where  the  court  held,  that 
a  party  named  on  the  record  might  be  released, 
so  as  to  constitute  him  a  competent  witness,  was 
cited  in  the  argument.  The  court  said,  "  Such 
n|  rule  would  hold  out  to  parties  a  strong  tempta- 
tion to  perjury;  and  we  think  it  not  sustained 
either  by  principle  or  authority."    Ibid, 

165.  Evidence  will  be  legal  as  rebutting  testi- 
mony, as  to  repel  an  imputation  or  charge  of 
fraud,  which  would  not  be  admissible  as  original 


evidence.     ZofkorU  and  Wife  ? .  FranMmf  IS 
Peters,  151. 

166.  It  is  error  on  the  trial  of  a  writ  of  r^ 
before  the  grand  assize,  to  prevent  the  introdne- 
tion  of  written  evidence^  because,  in  the  trial  of 
another  cause  between  the  demandant,  offerii^ 
the  testimony,  and  a  defendant  chiiining  ia  op> 
position  to  the  demandant,  under  the  same  title 
with  that  of  the  defendant,  before  the  grand  as- 
size, the  court  had  frequently  examined  tbs 
title  set  up  by  the  written  evidence  offered,  sod 
had  become  fully  cognizant  of  it,  and  had,  ia 
that  trial,  at  the  suit  of  the  demaodant,  in  whic4i 
it  had  been  produced,  decided  that  it  in  nowise 
tended  to  establish  a  legal  title  to  the  land  in 
controversy,  in  the  demandant.  Braisintt  v. 
Thomas,  12  Peters,  174. 

167.  The  denuindant  had  a  right  to  |dace  be- 
fore the  assize  all  the  evidence  which  she  thought 
mi^ht  tend  to  establish  her  right  of  properly, 
which  had  been  ruled  to  be  competent  eridesce 
in  another  suit,  against  the  competency  of  whick 
nothing  was  objected  in  this  suit;  and  the  assize 
had  a  right  to  such  evidence  before  ihem,  tint 
they  might  apply  to  it  the  instructions  of  the 
court,  as  the  Jaw  of  the  case;  without  which 
they  could  not  do  it.    Ibid. 

168.  There  is  a  safer  repository  of  the  adjodi- 
cations  of  courts  than  the  reaiembianoe  of 
judges;  and  their  declaration  of  them  is  dd 
proof  of  their  existence.    J^id. 

169.  In  a  case  in  equity,  brought  by  vpftaH 
from  the  court  of  appeals  of  East  Florids,  the 
contents  of  certain  documents  which  eootaioed 
the  agreements  of  the  parties,  were  stated  to  be 
set  out  in  the  bill ;  the  contents  were  not  ptored 
in  the  cause  by  testimony,  nor  was  the  noDp?i>- 
duction  of  them  accounted  for  b^  secondary  evi- 
dence. The  decrees  of  the  Florida  courts  were 
reversed,  and  the  cause  remanded  to  the  oooit 
of  appeals,  to  allow  the  pleadings  to  be  amoided, 
and  the  aocuments  referred  to,  or  the  oonteoti 
of  the  same,  to  be  duly  authenticated  aad 
proved.    Levy  v.  Arredondo^  12  Peters,  218. 

170.  Where  the  evidence  m  a  cause  ooodaoee 
to  prove  a  fact  in  issue  before  a  jury,  if  it  is  ociu- 
petent  in  law,  a  jury  may  infer  any  fact  froa 
such  evidence,  which  the  law  authorizes  a  court 
to  infer  on  a  demurrer  to  evidence.  After  a 
verdict  in  favour  of  either  party  on  the  evidenoe; 
he  has  a  right  to  demand  of  a  court  of  error,  that 
they  look  to  the  evidence  only  for  one  purpose; 
witn  Che  single  eye  to  ascertain  whether  it  wm 
competent  in  law  to  authorize  the  jury  to  6^ 
the  facts  which  made  out  the  right  of  tne  partTi 
or  a  part,  or  the  whole  of  his  case.  If,  m  its 
judgment,  the  appellate  court  shall  hold  thai  the 
evidence  was  competent,  then  they  must  found 
their  judgments  on  all  such  facts  as  were  legaSr 
inferrible  therefrom ;  in  the  same  manner,  asi 
with  the  same  legal  results,  as  if  they  had  bees 
definitely  set  out  in  a  speciaJ  verdict.  So,  on  the 
other  hand,  the  finding  of  a  jury  on  the  whole 
evidence  in  a  cause  must  be  taken  as  negativiiitg 
all  the  facts  in  which  the  party  against  wbcMB 
their  verdict  is  given,  had  attempted  Jo  bdet 
from,  or  establish  from  the  evidence. 
y.  liubois^s  Lessee^  12  Peters,  345. 
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171.  In  a  joint  action  against  the  assignees  of 
a  bankrupt,  the  plaintiff  cannot  recover  against 
one,  unless  his  claim  against  all  is  supported  by 
evidence.  Blight  v.  Ashley  et  d.j  Peters'  C.  C. 
R.  16. 

172.  A  court  of  equity,  in  directing  an  issue 
of  quantum  damnificatus,  for  a  violation  of  a 
covenant  of  seisin,  will  permit  evidence  to  be 
given  of  the  value  of  an  over  quantity  of  lands 
conveyed  by  the  deed.  Lessu  of  rhomas  v. 
Perry,  Peters'  C.  C.  R.  49. 

173.  Query,  If  a  purchaser  from  the  assignees 
of  a  bankrupt,  must,  in  an  ejectment  for  the  pro> 
perty  purchased,  prove  the  petitioning  creditor's 
debt,  and  the  proceeding  under  the  commission. 
Lessee  of  Hartshorn  et  d.  v.  Wright  et  oZ.,  Pe- 
ters' C.  C.  R.  64. 

174.  After  the  defendant  has  closed  his  testi- 
mony, the  plaintiffs  will  not  be  permitted  to  give 
additional  evidence  on  a  point  on  which  thev 
had  already  examined  evidence,  and  on  which 
nothing  new  had  been  proved  by  the  defendant. 
Giljnns  v.  Conse^ta,  Peters'  C.  U.  R.  85. 

175.  Evidence  to  explain  a  transaction  which 
had  come  out  from  the  defendant's  testimony, 
was  allowed  \  and  the  plaintiffs  were  suffered, 
after  their  testimony  in  chief  was  closed,  to  ex- 
amine witnesses  to  repel  an  argument  which 
might  be  drawn  from  the  statements  of  the  de- 
fendant's witnesses.    Ibid, 

^76.  The  burden  of  proof  is  placed  on  the 
clairaant  of  property  taken  in  delicto.  United 
States  T.  The  Paul  Shermarij  Peters'  C.  C.  R.  98. 

177.  The  presumption  is  in  favour  of  mental 
capacity;  and  in  order  to  affect  the  validity  of 
a  deed  or  will,  inoapHcity  must  be  proved.  If  a 
eeneral  derangement  of  the  grantor  is  proved  to 
have  existed  at  any  time  prior  to  the  execution 
of  the  deed,  the  grantee  must  prove  capacity  in 
the  grantor  at  the  time  the  deed  was  executed. 
Lessee  ofHoge  v.  Fid^,  Peters'  C.  C.  R.  163. 

178.  On  an  indictment  for  an  endeavour  to 
make  a  revolt  in  a  ship,  founded  on  the  twelfth 
section  of  the  act  of  the  30th  April,  1790,  ch.  9, 
it  is  not  necessary  to  prove  that  the  act  was 
committed  on  the  high  seas.  Peters'  C.  C.  R. 
214. 

179.  It  is  the  duty  of  a  party  who  knows  of 
the  intended  departure  of  a  material  witness,  to 
take  the  deposition  of  such  witness;  and  if  he 
shonld  neglect  so  to  do,  he  should  issue  a  com- 
miAsion  to  take  his  testimony  at  the  place  where 
he  may  be,  and  to  have  the  commission  executed 
without  delay.  The  King  of  Spain  v.  Oliver, 
Peters^  C.  C.R.  217. 

180.  The  jury  being  empanneled  to  try  three 
cani^s,  the  plaintiff  in  one  of  them»  gave  evi- 
dence applicable  to  a  case  in  which  oe  was  not 
a  party,  but  which  affected  his  own  case  to  his 
adyatitage;  the  evidence  was  illegal,  and  the 
court  granted  a  new  trial.  Consequa  v.  WUlingSj 
Peters'  C.  C.  R.  225. 

181.  However  positive  evidence  may  be,  its 
effect  i^ill  be  done  away  bj^  suspicious  circum- 
stances. Nelson  v.  The  United  States,  Peters'  C. 
C.  K.  235. 

182.  The  interest  of  a  witness  in  the  event  of 
a  suit,  is  too  remote  to  exclude  his  testimoay, 


where,  in  case  the  plaintiff  should  fail  to  recovei 
a  sufficient  amount  of  damages  to  extinguish  a 
claim  the  defendant  has  on  mm,  and  in  case  the 
plaintiff  should  be  called  on  to  satisfy  the  claim 
out  of  his  own  funds,  he  may  be  unable  to  do  so. 
and  the  witness  might  be  then  liable  to  be  suea 
and  be  made  answerable  for  the  debt.  The  ob- 
jection may  affect  his  credit.  Willings  et  al.  v. 
Conseqtia,  Peters'  C.  C.  R.  301. 

183.  The  general  rule  of  law  is,  that  the  party 
to  a  suit  cannot  be  a  witness.  This  rule  is 
founded  on  the  interest  the  party  has  in  the  suit, 
and  when  this  interest  is  removed,  the  objection 
ceases.    Ibid. 

184.  A  plaintiff  in  a  suit,  who  has  assigned 
all  his  interest  in  the  event  of  it,  may  be  a  wit- 
ness, the  costs  of  the  suit  having  been  paid,  or 
such  an  amount  deposited  with  the  proper  officer, 
by  the  a8iiignee%  as  will  discharge  the  same. 
Ibid, 

185.  The  court  will  not  look  to  remote  contin- 
gencies, in  order  to  disqualify  a  witness.    Ibid, 

186.  Query,  Whether  the  principles  of  evi- 
dence relating  to  sales  made  by  a  broker,  as  be- 
tween vendor  and  vendee,  are  applicable  to  a 
case  between  vendor  and  warrantor.    J^. 

187.  If  a  witness  is  sworn  on  his  voir  dire,  no 
other  evidence  to  prove  him  incompetent  can  be 
given.  But  if,  afterwards,  it  should  appear,  in 
any  part  of  his  examination,  that  the  witness  is 
incompetent,  the  court  will  reject  the  evidence. 
Evans  v.  Eaton,  Peters'  C.  C.  R.  322. 

188.  Although  counsel  profess  that  the  object 
of  the  testimony  which  is  offered  bv  them  is  to 
discredit  one  of  the  witnesses  of  toe  opposite 
party;  yet  if  the  court  consider  that  the  testi- 
mony cannot  have  that  effect,  they  will  not  per- 
mit it  to  be  given.    Ibid, 

189.  Query,  If  in  an  action  for  the  violation 
of  a  patent  right,  where  the  general  issue  has 
been  pleaded,  it  is  competent  to  the  defendant 
to  give  in  eviuence  that  the  machine  is  useless, 
and  has  been  abandoned  by  the  inventor.  Gray 
et  d.  V.  James  et  d.,  Peters'  C.  C.  R  394. 

190.  Salvors  are  ex  necessitate  admitted  as 
witnesses  to  all  facts  which  are  deemed  pecu- 
liarly or  exclusively  within  their  knowledge. 
To  other  facts  they  are  incompetent  witnesses* 
The  Ship  Henry  Eufbank^  1  Sumner's  C.  C.  R. 
400. 

191.  An  objection  was  taken  to  a  direct  inter* 
rosatory.  and  the  answer  to  it,  at  the  time  of 
taking  the  deposition^  which  was  supported  by 
the  court  at  the  trial ;  and  the  answer  ruled  out. 
Held,  that  the  answers  to  the  cross-interrogato- 
ries, which  did  not,  on  their  face,  purport  to  be 
asked  in  consequence  of  the  direct  interrogatorVi 
and  were  not  made  dependent  upon  it.  are  ad- 
missible as  evidence.  Ames  v.  Howard,  1  Sum- 
ner's C.  C.  R.  482. 

192.  Where  no  objection  was  taken  at  the 
trial  to  the  absence  of  evidence,  which  it  might 
have  been  in  the  power  of  the  party  to  suppler, 
it  is  too  late  after  the  verdict  to  take  it.  Catltn 
V.  The  Springfidd  Fire  Ins,  Co,,  1  Sumner's  C.  €. 
R.  434. 

193.  Where  property  is  shipped  in  an  enemy's 
vessel,  the  presumption  of  its  being  eneay's 
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properly  can  only  be  repelled  hv  strong  and  clear 
proofs  of  a  neutral  interest.  2  he  London  Packet, 
1  Mason's  C.  C.  R.  14. 

194.  After  an  appeal  the  court  nuiy  allow  evi- 
dence, not  receiyed  in  season,  to  be  made  a  part 
of  the  case,  to  be  put  upon  tne  record,  de  l>ene 
esse,  with  a  meinorandum  of  the  fact.    Ibid, 

195.  The  record  of  a  trial,  and  verdict  against 
the  plaintiff,  in  a  suit  brought  by  him  against 
another  person,  cannot  be  given  m  evidence  by 
another  defendant.  Hurst  v.  M-Neilf  1  Wash.  C. 
C.  R.  70. 

196.  Where  a  warrant  of  survey  was  issued, 
and  a  report  made  thereon  that  tne  vessel  was 
unfit  to  perform  the  voyage,  and  the  vessel  and 
cargo  were  ordered  to  be  sold,  the  captain  can* 
not  be  admitted  as  a  witness  to  prove  the  condi- 
tion of  the  vessel  at  the  time  of  the  survey,  and 
that  she  was  unfit  for  the  voyage.  The  proceed* 
ing  was  judicial,  and  the  warrant  and  the  report 
must  be  produced ;  but  the  facts  contained  in 
the  report  may  be  proved  by  other  evidence. 
Robinson  v.  Clifford,  2  Wash.  C.  C.  R.  1. 

197.  In  the  incipient  sta^e  of  a  prosecution 
the  judge  may  examine  witnesses  for  the  de- 
fendant, who  were  present  at  the  time  the  offence 
is  charged  to  have  been  committed,  for  the  pur- 
pose of  explaining  the  testimony  of  the  wit- 
nesses for  tne  United  States,  and  the  witnesses 
for  the  prosecution  may  be  cross-examined. 
United  Steves  v.  White,  2  Wash.  C.  C.  R.  29. 

198.  Witnesses  for  the  defendant  are  never 
sent  to  the  grand  jury  bu^by  the  consent  of  the 
prosecution.    Ibid, 

199.  The  declarations  of  an  agent  for  the  de- 
fendant, by  whose  orders  the  plaintiffs  had  made 
insurance  for  the  benefit  of  the  defendant,  were 
not  admitted  to  prove  the  liability  of  the  defend- 
ant for  the  premium.  Milliek  et  at.  v.  Peterson, 
2Wa8h.C.C.R.31. 

200.  The  policy  of  insurance,  without  further 
proof  of  the  payment  of  the  premium,  is  not 
evidence  of  its  payment.    Ibid. 

201.  If  in  an  account  settled  between  parties, 
an  interest  in  a  vessel  is  debited  to  one  of  them, 
the  charge  might  be  evidence  to  satisfy  a  jury 
of  the  fact  of  a  sale  and  transfer  of  the  vessel ; 
but  it  is  not  in  itself  a  transfer,  and  the  court,  if 
the  fact  of  such  account  ana  debit  is  proved, 
cannot  say  there  was  a  transfer  of  a  vessel.  Pe- 
terson  v.  The  United  States,  2  Wash.  C.  C.  R.  36. 

202.  In  an  action  for  the  recovery  of  a  debt, 
said  to  be  due  by  the  defendant  as  the  dormant 
partner  of  B.  and  A.,  a  person  who  is  a  creditor 
of  the  partnership  is  not  a  competent  witness  to 
prove  the  defendant  a  dormant  partner  in  the 
firm  indebted  to  him.  Corps  v.  kobinson  et  at,, 
2.Wash.  C.  C.  R.  388. 

203.  There  is  no  objection  to  the  examination 
of  the  head  clerk  of  one  of  the  parties,  for  he 
has  no  privileges  like  those  of  an  attorney.  Ilnd. 

204.  The  acknowledgment  of  a  debt  by  one 
partner  will  bind  another  partner,  after  the  part- 
nership is  proved  ;  but  it  is  not  sufilcient  or  pro- 
per to  be  ffiven  in  evidence  to  prove  a  partner- 
ship.   Ibtd, 

205.  If  one  party  gives  notice  to  another  to 
piodace  certain  papers  at  the  trial;  he  has  no 


right  to  inspect  them,  unless  he  will  consent 
that  they  shall  be  used  in  evidence.  Jordan  r. 
Wilkins,  2  Wash.  C.  C.  R.  482. 

206.  If  a  party  chaiged  with  a  forfeiture,  un- 
der the  laws  of  the  United  States,  shall^  in  his 
answer  on  oath  to  the  information,  furnish  evi- 
dence against  himself,  the  court,  in  an  action  of 
debt  brought  aeainst  him  for  a  penalty  under  the 
same  law,  would  reject  hU  conlesiuona  if  offered 
in  evidence.  Clark  v.  The  United  States,  2  Wash. 
C.  C.  R.  519. 

207.  Evidence  of  the  political  character  and 
conduct  of  a  particular  person,  was  allowed  to 
be  given  in  evidence  to  satisfy  the  jury  that  he 
was  not  the  person  meant  and  intended  by  a  pn>> 
clamation,  under  the  attainder  laws ;  but  not  to 
impeach  the  attainder,  or  confiscation  of  pro- 
perty, on  the  ground  that  the  person  was  not 
guilty  of  the  crime  imputed  to  him.  Bedew, 
Pettit  et  al,  1  Wash.  C.  C.  R.  242. 

208.  The  declarations  of  a  person  exerctsii^ 
authority  that  he  possesses  it,  can  never  be  re- 
ceived as  evidence  of  the  fact  of  his  authority. 
Lessee  of  James  v.  Stookey  et  al.,  1  Wash.  C.  C  B. 
330. 

209.  On  an  indictment  against  the  master  of  a 
vessel  for  destroying  her  at  sea,  to  the  injary  of 
the  underwriters,  the  president  of  the  incorpo- 
rated insurance  company,  by  whom  the  property 
was  assured,  although  a  stockholder,  may  be  a 
witness  to  prove  the  handwriting  of  the  defend- 
ant to  the  manifest  of  the  cargo,  because  the 
conviction  of  the  defendant  would  not  be  evi- 
dence in  a  suit  on  a  policy  against  the  oompaoj. 
The  United  States  v.  Johns,  1  Wash.  C.  C.  R.  30. 

210.  If  a  witness  in  a  deposition,  upoo  his 
cross-examination,  states  as  facts  circorostaoeet 
not  pertinent  to  the  issue  he  has  said  and  swon 
in  another  cause,  in  which  these  cirRomsCanees 
were  pertinent,  the  statement  cannot  be  read  lo 
discredit  him .  Lamalere  v.  Coze,  1  Wash.  C.  CL  B. 
413. 

211.  Aliter,  if  he  has,  on  a  former  occasioo^ 
said  or  sworn  differently  from  what  he  now  de- 
poses, in  a  matter  relative  to  the  cause.    Ibid. 

212.  The  captain's  protest  may  be  read  to 
contradict  what  he  states  on  his  examination  m 
a  cause.    Ibid. 

213.  The  character  of  the  defendant  not  bein* 
impeached,  evidence  to  support  it  cannot  be  ad- 
mitted. Ketland  v.  BisseU,  1  Wash.  C.  C.  R.  144. 

214.  The  agent  who  makes  insurance,  after 
purging  himself  on  his  voir  dire,  is  a  good  wit- 
ness for  the  assured  to  prove  matters  tespeeiii^ 
the  policy.  Ruan  v.  Gardner,  1  Wash.  C.  C.  £ 
145. 

215.  It  is  incumbent  on  a  defendant,  who 
claims  a  vessel  under  a  condemnation  by  a  fo- 
reign tribunal^  to  prove  that  the  tribunal 
properly  constituted.  Failing  to  do  thisjhei 
demnation  is  a  nullity.  SneU  et  al.r. 
1  Wash.  C.  C.  R.  271. 

216.  It  is  premature,  before  the  jury  are 
and  the  trial  commenced,  for  either  partv  to 
call  upon  the  other  to  produce  a  paper  whiek  he 
has  received  notice  to  produce  on  the  trkl.  Byt- 
ton  V.  Brown,  1  Wash.  C.  C.  R.  298. 

217.  It  is  sufficient  for  one  party  to 
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that  the  other  is  in  posseasion  of  a  paper  which 
he  has,  under  the  act  of  congress,  given  him  no- 
tice to  produce  at  the  trial,  without  offering 
other  proof  of  the  fact ;  and  the  party  so  called 
open,  must  discharge  himself  of  the  conse- 
quences of  not  producing  it  by  affidavit  or  other 
proof,  that  he  luis  it  not  in  nis  power  to  produce 
It.    Ihid, 

218.  The  court  will  not,  upon  a  notice  of  the 
defendant  to  the  plaintiff  to  produce  a  title  paper 
to  the  land  in  dispute,  which  is  merely  to  defeat 
the  plaintiff's  title,  compel  him  to  do  so,  unless 
the  defendant  first  shows  title  to  the  land :  mere- 
ly showing  a  right  of  possession  is  not  sufficient 
to  entitle  Rim  to  the  aid  of  a  court  of  chancery, 
or  of  the  sapreme  court,  to  compel  a  discovery 
of  papers  which  are  merely  to  defeat  the  plain- 
tiff's title,  without  strengthening  the  defendant's. 
It  is  sufficient,  in  order  to  entitle  him  to  call  for 
the  papers,  to  show  title  to  the  land,  although 
lone  is  shown  to  the  papers.    Ibid, 

219.  One  seaman  may  be  a  witness  for  an- 
other in  any  suit  respecting  the  same  Toyage ; 
although  interested  in  the  question,  if  not  in  the 
event  of  the  suit.  Spurry,  Pearson,  1  Mason's 
C.  C.  K.  104. 

220.  On  an  indictment  under  the  act  of  16th 
March,  1802,  ch.  9,  section  19,  for  purchasing  of 
a  soldier  his  arms,  it  must  be  j>roved  that  the 
soldier  was  in  the  lawful  possession  of  the  arms, 
or  had  a  special  baihnent  of  them;  otherwise 
the  indictment  cannot  be  sustained.  The  United 
Slates  V.  Brawn^  1  Mason's  C.  C.  R.  151. 

221.  Upon  a  trial  under  the  general  issue,  un- 
der the  tenth  section  of  the  patent  act^  the  burden 
of  the  proof  that  the  patent  was  obtamed  surrep- 
titiously, or  upon  false  su^^stion,  lies  on  the 
plaintiff.  Steams  y.Barrettj  1  Mason's  C.  C.  R. 
153. 

222.  Upon  a  hearing  on  an  issue  on  a  plea  in 
bar  to  a  bill  in  chancery,  the  defendant's  an- 
swer, in  support  of  his  plea,  is  good  eyidence : 
aiid  unless  disproved  by  two  witnesses,  or  by 
one  witness,  and  very  strong  circumstances,  it 
mast  prevail  in  his  favour.  Hughes  v.  JBUe,  1 
Mason's  C.  C.  R.  515. 

223.  A  receipt  in  full  for  all  demands  is  open 
to  inqairy  and  explanation.  A  settled  account 
for  wages,  &c.,  is  not  conclusive ;  but  it  may  be 
Buro barged  and  falsified.    Ibid. 

224.  The  onus  probandi,  in  respect  to  the  suf- 
ficiency of  the  medicine  chest,  in  a  merchant 
▼easel,  lies  on  the  owner.  Harden  v.  Gordon,  2 
Maaon'sC.  C.  R.  541. 

225.  A  oo-heir,  or  co-next  of  kin,  is  not  a  com- 
petent witness  for  the  plaintiff  in  a  suit  brought 
for  an  account  of  a  trust  fund,  created  for  the 
benefit  of  all  the  heirs  or  next  of  kin.  West  ▼. 
Randallj  2  Mason's  C.  C.  R.  181. 

226.  An  appraisement  regularly  made  under 
the  act  of  18th  April,  1818,  ch.  74,  for  the  pur- 
pose of  ascertaininff  the  value  of  floods  subject 
to  an  ad  valorem  outy,  is  conclusive  as  to  the 
value  on  which  the  duty  is  to  be  estimated ;  and 
BO  evidence  is  admissible  tojprove  that  the  actual 
coat  or  value  is  different.  Tappan  v.  The  United 
Sialesj  2  Mason's  C.  C.  R.  393. 

227.  The  lawfulness  or  unlawfulneia  of  the 


mode  by  which  evidence  is  obtained,  does  not 
affect  its  admissibility  in  a  court  of  law.  United 
States  V.  La  Jetine  JstigentV,  2  Mason's  C.  C.  R. 
409. 

228.  If  an  instrument,  supposed  to  be  forged, 
is  destroyed  or  suppressed  oy  the  prisoner,  the 
tenor  may  be  proved  by  parol  evidence;  the 
next  best  evidence  is  the  rule ;  therefore,  if  there 
be  a  c«py  which  can  be  sworn  to,  that  is  the 
next  best  evidence.  United  Stales  v.  Britton,  9 
Mason's  C.  C.  R.  464. 

229.  A  check  drawn  in  Philadelphia  on  Boston, 
in  favour  of  the  prisoner,  who  was  then  in  Phi- 
ladelphia, and  who  produces  the  check  altered 
in  Boston,  if  there  be  no  evidence  that  it  was 
altered  elsewhere,  it  is  prima  facie  evidence 
that  it  was  alterea  in  Massachusetts,  that  being 
the  first  state  where  it  was  known  to  be  altered. 
Ibid. 

230.  The  ordinary  presumption  is,  that  all  the 
partners  have  access  to  the  partnership  books, 
and  know  the  entries  therein ;  out  this  is  a  mere 
presumption,  from  the  ordinary  course  of  busi- 
ness, and  may  be  repelled  by  any  circumstances 
which  lead  to  a  contrary  presumption.  Bank  of 
the  United  States  v.  Binney,  5  Mason's  C.  C.  R. 
176. 

231.  Where  goods  are  seized,  and  claimed  as 
forfeited,  as  part  of  the  cargo,  the  onus  probandi 
is  on  the  government,  to  prove  that  such  goods 
were  part  of  the  cargo  on  board  at  the  time  of 
the  offence.  The  claimant  may  file  a  speciaJ 
defence  on  that  point,  if  he  chooses;  but  it  is 
also  in  issue  on  the  general  denial  of  the  allega- 
tions of  the  libel.  United  States  v.  An  Open  Boat, 
5  Mason's  C.  C.  R.  232. 

232.  Where  certain  merohants  had  entered 
into  a  written  contract  to  subscribe  certain  sums 
for  a  voyage  to  Africa,  &o.,  and  authorized  their 
agent  to  draw  bills  for  the  amount,  if  he  fitted 
out  the  expedition,  and  he  drew  a  bill  on  one  of 
the  subscribers  for  the  amount  subscribed  by 
him,  to  pay  for  goods  bought  for  the  voyage,  on 
the  credit  of  the  written  authority  above  stated, 
which  was  shown  the  payee  of  the  bill ;  it  was 
held,  that  the  agent,  though  the  drawer,  was  a 
competent  witness  to  prove  the  facts  in  a  suit 
brought  by  the  payee  against  the  subscriber  to 
the  contract,  upjon  a  constructive  acceptance  of 
the  bill :  it  naving  been  dishonoured,  when  pre* 
sented  tor  acceptance.  Lowber  v.  Shaw,  5  Ma- 
son's C.  C.  R.  341. 

233.  Notwithstanding  an  order  of  the  court 
closing  all  testimony  in  a  cause  after  a  limited 
time,  under  a  comnfission,  the  court  will  enlarge 
it,  upon  proof  of  newly  discovered  evidence, 
which  the  party  could  not  procure  to  be  taken 
under  such  commission,  the  same  having  come 
to  his  knowledge  after  the  execution  thereof. 
Schooner  Ruby,  5  Mason's  C.  C.  R.  451. 

234.  Shipping  articles,  beinff  the  proper  and 
usual  documents  of  a  ship  for  the  yo}'age,  are  in 
the  admiralty  always  admitted  as  evidence  of 
the  terms  of  hire,  even  of  the  master  or  his  ap- 

Rrentice;  but  the  evidence  is  not  conclusive. 
nilard  V.  Dorr,  3  Mason's  C.  C.  R.  161. 

235.  A  court  is  not  bound  to  give  an  opinion 
upon  a  point  of  law,  which  the  evidence  doet 
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not  raise.    Gardner  t.  CcUifUj  3  Mason's  C.  C. 
R.  398. 

236.  Where  a  sait,  in  one  state,  brings  inci- 
dentally in  question  the  title  to  land  held  under  a 
devise,  in  another  state,  it  is  not  necessary  that 
there  should  be  a  probate  of  the  will  in  the  state 
where  the  suit  is  broujeht.  before  it  can  be  used 
as  evidence  of  title.  SUuM  v.  Walcottf  3  Mason's 
C.  C.  R.  508. 

237.  A  delivery  of  a  deed  may  be  inferred 
from  circumstances,  and  need  not  be  proved  by 
positive  testimony.  Gardner  v.  CoHinSf  3  Mason's 

O*  Vr.  iv.  398. 

238.  Parol  evidence  is  inadmissible,  to  vary 
or  contradict  the  terms  of  a  written  agreement 
signed  by  the  parties.  Randall  v.  PhiUipSf  3 
A(bson's  C.  C.  R.  378. 

239.  In  an  action  for  a  malicious  civil  prose- 
cution, the  advice  and  opinion  of  counsel  as  to 
there  oeing  a  good  cause  of  action,  given  before 
the  commencement  of  the  suit,  is  admissible 
evidence;  but  not  if  given  afterwards.  Blunt  r, 
laUle,  3  Mason's  C.  C.  R.  102. 

240.  But  such  evidence  of  advice  and  opinion 
of  coaosel  is  not  evidence,  unless  it  be  shown 
what  the  statement  of  facts  was,  which  was 
laid  before  them,  for  their  advice  and  opinion. 
iKd. 

241.  In  a  suit  on  a  polioy  of  insurance,  where 
onderwriters  set  up  the  defence  of  misrepresen* 
tation,  negligent  navigation,  deviation,  and  un- 
seaworthiness, the  onus  proband i  of  the  three 
former  rests  on  the  onderwriters :  bat  seawor- 
thiness is  to  be  proved  by  the  assured ;  for  it  is 
a  condition  precedent.  Tidmanh  v.  Washmpan 
F,  4r  M.  Ins.  Co.,  4  Mason's  C.  C.  R.  439. 

242.  If  a  party  says,  on  his  promissory  notes 
being  produced  to  him  that  it  is  as  sood  as  money, 
it  is  sufficient  evidence  to  take  the  same  out  or 
the  statute  of  limitations.  Arnold  v.  Disier^  4 
Mason's  C.  C.  R.  122. 

243.  In  replevin,  upon  the  issue  of  non-eepit, 
proof  that  the  defendant  took  the  goed%  as  mar- 
shal, is  sufficient  proof  of  the  caption.  D^WcKf 
▼.  Harris,  4  Mason's  C.  C.  R.  615. 

244.  Seamen  are  deemed,  in  law,  credible  as 
well  as  competent  witnesses;  and  their  testi- 
mony is  to  be  weighed  like  other  witnesses. 
UniUd  StaUs  v.  Freeman.  4  Mason's  C.  C.  R. 
505. 

245.  That  there  is  another  part  owner,  is  not 
good  evidence  under  the  plea  of  property  in  a 
third  person.  DWolf  v.  liarrisj  4  Mason's  C. 
C.  R.  515. 

246.  Persons  who  do  not  believe  in  the  exis- 
tence of  a  God,  or  in  a  future  state  of  existence, 
are  not  competent  witnesses.  Wakefield  v.  Roa, 
6  Mason's  C.  C.  R.  16. 

247.  If  a  consignee  has  rendered  no  aceonnt 
of  sales  of  merohandise  for  many  year&  and  at 
the  trial  offers  no  evidence  to  prove  wnat  part 
was  sold,  and  at  what  prices ;  there  is  every  pre- 
sumption that  the  goods  were  sold  at  the  invoice 
prices.  Assignees  of  Field  v.  MauUon,  2  Wash. 
C  C«  R.  155* 

248.  The  sentence  of  a  foreign  court  of  ad- 
miralty being  full,  and  showing  the  ground  of 
ooodemnation,  no  othei  part «  the  reoord  need 


be  produced.    Hottr^itebie  et  id.  v.  Stephen  Gt- 
rardy  AdmW,  2  Wash.  C.  C.  R.  212. 

249.  A  record  of  a  judgment  obtained  by  the 
plaintiff  in  North  Carolina  against  James  Read, 
administrator  de  bonis  non  of  Bartow,  was  pro- 
perly civen  in  evidence  to  the  jury :  parol  evi- 
dence naving  proved  that  the  defendant,  Joseph 
Read,  bad  attended  the  taking  of  depoaitioos  in 
the  case,  while  depending  in  the  court  of  North 
Carolina,  and  that  notice  of  this  suit  was  ^fw 
to  him.    Stevelie  v.  Read^  2  Wash.  C.  C  R.  274. 

250.  The  rule  of  kw  ts^  that  a  judgment  'm 
inadmissible  in  evidence,  except  between  the 
same  parties,  or  those  in  privity  with  them,  ani 
for  the  same  cause  of  action,    ibti. 

251.  To  prove  the  rate  of  kitereat  allowed  m 
any  one  of  the  states  of  the  United  States,  the 
law  of  the  state  must  be  produced.  J^frwf  v. 
Dennisj  2  Wash.  C.  C.  R.  253. 

252.  If  incompetency,  produced  by  the  ooa- 
viction  of  a  witness,  depends  on  the  puntriuneol^ 
and  not  the  nature  of  the  offence,  yet  where  aa 
infamous  punishment,  in  the  discretion  of  tks 
court,  is  not  added,  there  is  no  disqualifieatifla. 
because  it  might  have  been  inflicted.  Fine  sad 
imprisonment  is  not  an  infamous  punishmeot 
The  United  States  v.  Broekius,  3  Waah.  C.  C.  £. 


253.  In  an  action  on  a  bQI  of  exchange,  broc^ 
by  the  endorsee  of  the  second  endoraer.  agsinit 
the  pf  yco,  who  had  endorsed  the  bill  to  dis 
plaintiff,  the  plaintifi^s  endorser  cannot  be  a  wit- 
ness to  prove  that  the  bill  belongs  to  him.  Cref- 
per  V.  Nelson^  3  Wash.  C.  C.  R.  125. 

254.  Although  the  usual  evidences  of  pra> 
perty  in  a  vessel,  are  the  re^ster  and  bill  of  ale^ 
if  there  be  such  papers ;  and  in  the  cargo^  ihi 
invoice,  bills  of  lading,  Ice.  *  3ret  other  emenee 
may  be  admitted.  The  United  States  v.  Jena,  I 
Wash.  C.  C.  R.  209. 

255.  A  party  cannot  discredit  his  own  wit- 
ness, by  proving  that  on  a  former  oceaaioo  ks 
swora  dinerentJy  from  what  he  has  now  sworn. 
Snd, 

256.  It  is  no  objection  to  the  testimony  of  a 
witness  who  deposes  to  general  reputation  sf 
pedigree,  that  he  is  not  one  of  the  family,  or  in- 
timately acquainted  with  it.  Banert  awd  Wifis 
Lessee  v.  Day,  3  Wash.  C.  C.  R.  243. 

257.  All  proper  interrogatories  most  be  »• 
swerod  on  both  sides,  or  the  depoaition  oannot 
be  read.  Belt  v.  Davidson^  3  Waah.  C.  C  ft. 
328. 

258.  If  the  interrogatories  are  faypotbetiosl^ 
and  in  a  certain  event  only  are  required  to  be 
answered,  which  event  does  not  happen ;  or,  cf 
they  refer  to  records,  which  ronat  sprak  ht 
themselves,  ^ey  need  not  be  answered.    JUI. 

259.  If  the  defendant  relies  upon  one  side  si 
the  pkintiff^s  account  to  establish  his  daim,  he 
admits,  prima  facie,  the  debit  side  of  the  ac- 
count ;  provided  it  be  composed  of  items,  which, 
by  the  form  of  the  action,  may  be  recoveied. 
If  the  form  of  action  is  not  such,  he  may  am 
the  credits  to  defeat  or  diminish  the  cred.^ 
olaimed  by  the  defendant,  where  one  caa  la 
legally  opposed  to  the  other.    iM. 

960.  C^iaracter  being  put  in  issue  in  a 
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the  plaintiff  raay  give  evidence  of  his  cbantc- 
ter,  before  it  is  attacked  by  the  defendante. 
Rid. 

261.  The  laws  of  the  several  states^  as  to  the 
practice  and  proceedings  of  their  coorts,  are  not 
obligatory  on  the  courts  of  the  United  SUtes; 
and  therefore  the  .act  of  the  assembly  of  Penn- 
sylvania, of  2d  Jaouary,  1815,  as  to  copies  certi- 
fied by  a  notary  pablic,  is  not  applicable  in  the 
eircuit  coiirt.    iSitL 

262.  Where  one  party  in  a  canse  wishes  the 
prod  notion  of  papers  supposed  to  be  in  the  pos- 
session of  the  other,  he  mast  give  him  notice  to 
produce  them :  if  thoy  are  not  produced,  he  may 
nve  inferior  evidence  of  their  contents,  or  may 
draw  inferences  from  their  nonproduction,  fa- 
vourable to  tlie  other  side.  Bat  if  it  is  his  in- 
tention to  nonsuit  the  plaintiff,  or  if  the  plaintiff 
requiring  the  pepers,  means  to  obtain  a  judgment 
by  de£eiuit,  under  the  fifteenth  section  of  the 
judiciary  act,  he  is  bound  to  give  the  opposite 
party  notice  that  he  shaU  move  the  court  for  aa 
order  upon  him  to  produce  the  papers  j  or,  on  a 
failoie  so  to  do,  to  award  a  nonsuit  or  judgment, 
as  the  case  may  be.  Bas  v.  Steele^  3  Wash.  C. 
C.  R.  381. 

263.  No  advantage  ean  be  taken  of  the  non- 
production  of  papers,  unless  ground  is  laid  for 
presuming  that  the  papers  were,  at  the  time 
notice  was  given,  in  possession  or  power  of  the 
part]^,  and  tnat  toey  are  pertinent  to  the  issue. 
in  either  of  the  cases,  the  party  to  whom  the 
notice  was  given,  may  be  received  to  prove  by 
his  own  oath  that  the  papers  are  not  in  his  pos- 
stMMion  or  power ;  which  oath  may  be  met  by 
contrary  proof,  according  to  the  rules  of  equity. 
Ibid. 

4264.  In  an  action  for  a  tort  to  personal  pro- 
perty, possessioo,  accompanied  by  an  assertion 
of  ownership,  is  prima  facie  evidence  of  pro- 
perty. Documentary  evidence  is  only  necessary 
when  the  ownership  is  denied,  and  the  produc- 
tion of  papers  oallea  for.    TM. 

265.  In  an  action  for  the  infringement  of  the 
plaintiff^s  patent  for  a  hopper-boy,  described  in 
the  patent ;  evidence  was  allowed  on  the  part 
of  the  plaintiff,  of  his  declarations  in  a  particular 
year,  tnat  he  bad  discovered  and  constructed  the 
machine  patented^  all  the  parts  of  which  he  de- 
scribed. This  evidenoe  was  admitted  to  prove, 
not  that  the  plaintiff  was  the  discoveror,  but  that 
he  then  asserted  such  a  ri^ht,  and  described  the 
machine.  Evans  r,  H$Utckj  3  Wash.  C.  C.  R. 
408. 

266.  A  witness  who  had  in  use  such  a  ma- 
chine as  that  used  by  the  defendant,  and  who, 
w^ith  other  persons,  sued  in  similar  actions  with 
the  present,  had  contributed  to  a  common  fund, 
to  defray  the  expenses  of  their  witnesses,  in  at- 
tending to  the  suits^  was  allowed  to  testify  on 
the  part  of  the  defenoant  in  this  case.  Between 
the  contributon^  thero  was  no  agreement  to  par- 
ticipate in  paying  the  damages  or  costs  which 
mig^ht  be  recovered  against  either  of  them  in  the 
actions.  A  verdict,  in  this  case,  would  not  avoid 
the  plaintiff's  patent ;  and  therefore  the  witness 
had  no  interest  in  this  case.    Ibid. 

267 .  The  counsel  for  the  plaintiff  cannot  ask 
Vol-.  I.— 55 


the  witness,  '<  If  Jacob  Stouffer  had  applied  to 
the  plaintiff  for  a  license  to  use  his  improved 
hopper-boy,  and  had  offered  to  pay  for  it :"  it 
not  being  proved  that  Jacob  Stouffer  had  a  hop- 
per-boy of  any  kind,  or  had  ever  used  one. 

jnftd. 

268.  The  court  would  not  allow  a  witness  to 
depose  what  he  had  heard  said  in  the  family  of 
Stouffer,  as  to  the  Stouffer  hopper-boy  being  so 
called:  it  being  merely  hearsay  evidence. 
Ibid. 

269.  A  deposition  of  a  witness  residing  in  the 
stale,  abore  one  hundred  miles  from  the  place 
of  holding  the  court,  taken  under  a  rule  entered 
by  the  plaintiff  in  the  clerk's  office,  but  not  in 
conformity  with  the  requisitions  of  the  thirtieth 
section  of  the  judiciary  act,  cannot  be  read  in  evi- 
denoe.   Ibid. 

270.  A  deposition  having  been  read  without 
objection,  cannot  afterwards  be  rejected  and 
withdrawn ;  because  the  court  subsequently  re- 
fused to  allow  a  deposition  to  be  read,  on  account 
of  an  exception,  which  would  also  have  excluded 
the  deposition  which  had  been  read,  had  it  been 
objected  to.    Ibid. 

271.  Where  the  evidence  of  witnesses,  op- 
posed by  other  witnesses,  is  relied  upon  to  prove 
a  particular  fact,  the  jury  must  decide  on  their 
credit,  taking  every  circumstance  of  the  situa^ 
tion  of  the  witnesses  into  consideration.    Ibid, 

272.  What  a  witness,  since  dead,  swore  at  a 
former  trial  of  this  indictment,  may  be  proved 
by  a  person  who  was  present,  and  heard  his  tes- 
timony, provided  he  can  repeat  the  testimony  as 
the  witness  save  it,  and  not  merely  what  he 
conceives  to  do  the  substance  of  it.  He  may 
refresh  his  memory  from  notes  taken  at  the 
time,  or  from  a  newspaper  printed  bv  him,  con- 
taining the  evidence  as  taken  down  by  himself. 
The  United  States  v.  Wm.  Wood,  3  Wash.  C.  C.  R. 
440. 

273.  A  witness  who  uses  a  machine  resem« 
bling  that  of  the  plaintiff,  is  not  an  incompetent 
witness  for  the  defendant,  because  the  patent 
of  the  plaintiff  may  be  defective ;  as  the  court 
cannot,  in  the  case  in  which  he  is  offered  as  a 
witness,  declare  the  patent  void,  so  as  to  benefit 
the  witness;  although  in  the  case  a  verdict 
should  be  eiven  for  the  defendant^  on  the  ground 
that  the  plaintiff  was  not  the  original  inventor 
of  the  machine.  Evans  v.  Eaton^  3  Wash.  C.  C. 
R.  443. 

274.  It  is  not  required,  in  an  action  for  the 

Sroceeds  of  the  forfeiture  under  the  laws  of  the 
United  States  prohibiting  intercourse  with  foreign 
nations,  that  the  plaintiffs,  who  were  the  officers 
of  the  revenue  cutter,  should  produce  their  com* 
missions.  It  is  sufficient  that  they  piove  that 
they  acted  as  officers.  Sawyer  etal.v.  Steele^  3 
Wash.  C  C.  R.  464. 

275.  The  same  evidence  is  necessary  to  prove 
the  republication  of  a  wilt,  as  its  publication. 
Lessee  of  Musser  v.  Curry ^  3  Wash.  C.  C.  R.  481. 

276.  The  act  of  assembly  of  Pennsylvania^ 
passed  in  1815,  authorizing  the  notarial  acts  or 
notaries  public  to  be  given  in  evidence,  is  not 
obligatory  in  the  circuit  court  of  the  United 
States.    Craig  v.  Brourn^  3  Wash.  C.  C.  R.  608. 
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277.  In  an  action  of  adduropsit,  or  on  the  case, 
the  defe[idant  is  not  bound  to  plead  a  former  re- 
covery, and  may  give  it  in  evidence.  Lonsdale 
V.  Brown,  4  Wash.  C.  C.  R.  86. 

278.  As  to  the  defendant's  ability  to  pay,  it  is 
not  necessary  for  the  plaintiff  to  prove  that  fact 
by  positive  evidence ;  it  may  be  inferred  from 
the  apparent  circumstances  of  the  defendant. 
Ibid. 

279.  The  verdict  and  judgment  in  a  former 
suit,  is  no  evidence  of  a  want  of  consideration 
for  the  new  promise ;  because  the  cause  was  de- 
cided, not  upon  the  validity  of  the  bill,  but  upon 
the  act  of  limitations.  A  debt,  barred  by  ope- 
ration of  law,  or  by  the  statute  of  limitations,  is 
a  good  consideration  for  a  new  promise.    Ibii, 

280.  To  entitle  the  defendant  to  nonsuit  the 
plaintiff,  for  not  obtaining  papers  which  he  was 
noticed  to  produce,  the  defendant  must  first 
obtain  an  order  of  the  court,  under  a  rule  that 
they  should  be  produced.  But  this  order  need 
not  be  absolute  when  moved  for,  but  may  be 
nisi,  unless  cause  shall  be  shown  at  the  trial. 
Dunham  v.  Riley,  4  Wash.  C.  C.  R.  126. 

281.  What  a  witness  has  heard  two  settlers 
say,  as  to  one  having  sold  his  right  to  another,  is 
but  hearsay,  and  cannot  be  given  in  evidence. 
Lessee  of  Lanning  v.  Case  ei  <u.,  4  Wash.  C.  C.  R. 
169. 

282.  If  there  be  two  or  more  defenaants  in 
ejectment,  and  no  evidence  be  given  of  the  pos- 
session of  one  of  them,  the  jury  may  find  a  ver- 
dict for  him  at  the  bar,  and  he  may  be  examined 
by  the  other  defendants.    Ibid. 

2i\3.  A  suit  in  equity  by  a  number  of  plain- 
tiffs, about  one  hundred,  against  A.  and  wife, 
and  B. ;  A.  and  B.  being  administrators  of  W., 
and  the  wife  claiming  as  the  sole  heir  of  W. 
The  plaintiffs  claim  to  be  the  heirs.  Depositions 
taken  in  ejectment  by  five  of  the  plaintifb 
against  A.  cannot  be  read  in  evidence  in  the 
suit,  the  plaintiffs  not  being  the  same.  Boude- 
reau  et  al.  v.  Montgomery  et  al.j  4  Wash.  C.  C.  R. 
186. 

284.  No  one  can  take  the  benefit  of  a  verdict 
or  of  depositions,  who  would  not  have  been  pre- 
judiced by  them,  had  they  been  otherwise. 
Jbid. 

285.  But  depositions  taken  between  other  par- 
ties on  the  same  point,  may  be  read  to  prove 
pedigree ;  as  hearsay^  or  declarations ;  the  wit- 
ness being  dead.    Ibid, 

286.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  the  offence.  United  States  v. 
Henry,  4  Wash.  C.  C.  R.  428. 

287.  Under  an  agreement  of  the  solicitors, 
that  an  answer  to  be  given  in  France  may  be 
taken  and  sworn  to  before  any  person  authorized 
to  administer  oaths  by  the  laws  of  France,  the 
agreement  is  not  complied  with  if  the  answer 
be  sworn  to  before  the  American  consul.  Her- 
man V.  Herman^  4  Wash.  C.  C.  R.  555. 

288.  In  a  criminal  prosecution,  theofilcerwho 
apprehended  the  prisoner  being  examined  as  a 
witness  for  the  United  States,  is  not  bound  to 
disclose  the  name  of  the  person  from  whom  he 
received  the  confidential  information  which  led 


to  the  prisoner's  detection.     The  United  Slates  t. 
Reuben  Moses,  4  Wash.  C.  C.  R.  726. 

289.  The  same  witness  being  asked,  if  A.  B. 
had  told  him,  if  he  would  come  to  a  particular 
house,  (being  that  where  the  forgery,  ine  offence 
chargea,  was  carrying  on,)  on  a  certain  day,  he 
wouui  have  the  prisoner  tnerel  The  court  n»* 
quired  him  to  answer  the  question.    Ibid. 

290.  In  a  prosecution  lor  forgery  of  bank- 
notes, against  another  prosecotor,  uter  laying 
the  foundation  by  proof  for  ooonecting  the  pris- 
oner with  other  persons  in  the  general  tranne> 
tions,  may  give  evidence  that  different  parts  of 
the  machme  employed  in  the  counterfeiting  were 
found  in  possession  of  other  persowiy  respective- 
ly }  but  as  to  the  effect  of  such  evidence  and  ths 
fact,  the  jury  must  decide.  The  United  Slates  v. 
Craig,  4  Wash.  C.  C.  R.  728. 

291.  The  declaration  of  the  prisoner,  vhea 
he  was  apprehended,  that  he  had  never  been  at 
that  house  where  he' was  apprehended,  till  that 
time,  may  be  given  in  eTidence ;  not  as  pioof 
of  the  fact,  but  to  repel  any  anDavourable  ooih 
elusion  which  his  silence  might  have  warranted. 
Ibid. 

292.  A  question  to  a  witness  which  ought  not 
to  be  answered ;  for  example,  to  state  the  con- 
tents of  a  written  instrument;  the  court  will 
not  permit  it  to  be  put  to  him,  or  to  be  aasvered. 
But  if  the  questiojQ  be  one  which  he  may  aosver 
or  not  i  for  example^  if  it  tend  to  disgrace  or  cri- 
minate himself;  it  is  a  legal  queatioo,  altheogii 
the  witness  may  decline  answering  it.    Ibid. 

293.  A  witness  is  not  bound  to  anawer  a  qiie»- 
tion  which  may  render  him  infamous^  or  may 
disgrace  him.    Ibid. 

294.  The  declaration  of  the  priamier  to  the 
witness,  of  the  purpose  for  whica  he  was  goiog 
to  the  house  where  he  was  apprehended  amongrt 
the  counterfeiters,  may  be  given  io  erideooe; 
but  the  materiality  o/^  the. evidence  in  relatioB 
to  the  innocence  of  his  intentions  and  acts,  vifl 
depend  upon  the  accordance  of  these  deolanp 
tions  with  his  subsequent  conduct.    Ibid. 

295.  Where  a  deposition  taken,  de  heoe  esse, 
is  offered  in  evidence,  the  party  who  offers  it 
must  prove  that  he  has  used. due  diligenee  to 
procure  the  attendance  of  the  witnesa.  Pettis 
bone  T.  Derrenger,  4  Waah.  C.  C.  R.  215. 

296.  It  is  no  objection  to  reading  the  depon- 
tion  of  a  witness  taken  under  a  role  of  cooft, 
who  lives  in  another  state,  more  than  ooe  hoa- 
dred  miles  from  the  place  of  trial,  that  he  bad 
been  in  the  city  during  the  session  of  the  court, 
the  fact  not  bemg  known  to  the  party.    Ibid. 

297.  It  is  no  objection  to  a  deposition  that  it 
is  written  in  English,  although  the  commissMD- 
ers  were  Dutchmen ;  aad  it  does  not  appear  that 
there  was  a  svrorn  interpreter,  and  that  the  wit- 
nesses w*ere  examined  upon  ,toe  cross-interroga- 
tones,  at  the  time  they  answered  io  chief,  bat 
answered  them  afterwrards,  or  that  the  cleik  «f 
the  commissioners  was  not  sworn.    Ibid. 

298.  The  plaintiffs  may  ejKamine  witnesses  ts 
explain,  or  contradict  evidence  which  comes  oat 
of  the  defendant's  examination  of  witnesses;  bst 
not,  if  in  the  opening,  the  plaintiffs  had  givai 
evidence  of  the  same  matter,  and  the  evidi 
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be  after  offers  is  not  rendered  necessary  to  repel 
inferences  to  be  drawn  from  testimony  given  oy 
the  defendant.    Ibid, 

299.  Where  a  testator  has  given  a  fee  to  A., 
if  he  should  survive  his  daughter,  dyinf^  with- 
out issue  then  Uvin&,  A.  is  not  a  witness  in  sup- 
port of  the  will.  liarrison  v.  Rowan^  3  Wash.  C. 
C.  R.  580. 

300.  A  witness  mav  depose  as  to  what  he 
thought  of  the  testator's  sanityy  at  or  about  the 
time  the  will  was  made,  but  not  as  to  what  the 
witness  had  declared  upon  the  subject  to  others. 
Ibid. 

301.  Upon  the  cross-examination  of  a  witness, 
he  may  oe  asked  leading  questions,  to  draw 
from  him  a  further  disclosure  than  he  made 
upon  the  principal  examination,  and  in  reference 
to  the  matter  testified  about,  but  not  as  to  other 
matter.    Ibid. 

302.  The  deposition  of  a  witness  living  out 
of  the  slate,  and  more  than  one  hundred  miles 
from  where  the  court  is  held,  cannot  be  read 
unless  taken  under  a  commission.  Bheker  v. 
Bond,  3  Wash.  C.  C.  R.  529. 

303.  Evidence  of  conversations  between  the 
supercargo  of  the  plaintiff's  ship^  and  the  de* 
feiidant,  previous  to,  and  leading  to  the  contract, 
tending  to  explain  or  vary  it,  is  improper.  Gil' 
pins  V.  Consequa,  3  Wash.  C.  C  R.  184. 

304.  A  deposition  taken  on  the  direct  inter- 
rogatories, cannot  be  read  if  the  cross-interroea- 
tories  were  not  put;  and  the  omission  will  de* 
Btroy  the  deposition,  although  it  was  the  act  of 
the  commissioners  named  by  either  party.   Ibid. 

305.  If  the  general  interrogatory  under  a  oom- 
m  ietsion  to  take  testimony  be  not  answered,  it  is 
a  fatal  objection  to  the  whole  deposition.  All  the 
interrogatories  must  be  substantially  answered. 
Dodge  V.  Israel,  4  Wash.  C.  C.  R.  323. 

306.  Depositions  taken  without  a  commission 
or  rule  of  court  in  the  state  of  New  York^  more 
than  one  hundred  miles  from  Philadelphia,  but 
conforming  in  all  respects  to  the  thirtieth  section 
of  the  judiciary  act  of  1789,  may  be  read  in  evi- 
dence. Pettibone  v.  Derringer,  4  Wash.  C.  C.  R. 
215. 

307.  A  deposition  taken  under  the  thirtieth 
nection  of  the  judiciary  act  of  1789,  cannot  be 
read  in  evidence,  unless  the  judge  certifies  that 
it  was  reduced  to  writing  either  by  himself  or 
by  the  witness  in  his  presence.    Ibid. 

308.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
acfsepted  bv  the  defendant,  the  defendant  offered 
to  proYe  that  the  plaintiff's  intestate  acknow- 
led^d  himself  to  be  indebted  to  the  defendant 
on  another  account,  which  included  the  settled 
account,  and  upon  which  a  larger  amount  was 
due  than  that  claimed,  which  the  intestate  pro- 
mised to  pay.  The  court  allowed  the  evidence 
to  be  given,  as  it  was  not  offered  to  affect  the 
settled  account,  but  to  establish  a  claim  inde- 
pendent of  it,  and  wfairh  the  plaintiff's  intes- 
tate promised  to  pay.  Vuyton^  Adm\  v.  Brenell, 
1  Wash.  C.  C.  R.  467. 

309.  Depositions  taken  under  a  commission 
to  suioiher  state,  cannot  be  read,  unless  proof  be 
giTea  that  a  copy  of  the  interrogatories,  and  a 


written  notice  of  the  rule,  and  of  the  names  of 
the  commissioners,  was  served  on  the  opposite 
party,  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court  of  Pennsylvania. 
Lessee  of  Rhoades  and  Snyder  v.  Selin,  4  Wash. 
C.  C.  R,  716. 

310.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out,  under 
the  general  interrogatory.     Ibid. 

311.  A  commission  issued  to  take  depo8itionS| 
under  a  rule  to  take  them  at  Selinsgnive,  ana 
was  endorsed  '^  commission  to  Selinsffrove."  It 
should  appear  by  the  certificate  of  the  commis- 
sioners, or  otherwise,  that  the  depositions  were 
taken  at  the  place  indicated,  or  tney  cannot  be 
read.    Ibid. 

312.  The  rule  as  to  depositions  taken  under  a 
commission  within  the  western  district  of  Penn- 
sylvania, more  than  one  hundred  miles  from 
Philadelphia,  is  that  they  are  to  be  de  bene  esse. 
Ibid. 

313.  A  paper  produced  on  notice  by  the  ad- 
verse party,  must  be  proved  by  him  who  offers 
it,  in  like  manner  as  if  he  had  himself  produced 
it,  unless  the  party  producina^  it  be  a  party  te 
the  instrument,  or  claim  a  beneficial  mlerest 
under  it.    Ibid. 

314.  Where  the  testimony  of  the  seizing  offi- 
cer, in  a  proceeding  in  rem  in  the  admimlty,  is 
admitted  m  the  court  below  without  objection, 
it  cannot  be  obji^cted  to  in  the  supreme  court  on 
appeal.  The  Palmyra,  12  Wheat.  1,  18;  6Cond. 
Rep.  397. 

315.  vThe  rules  of  evidence  as  to  presump- 
tions in  the  case  of  private  individuals,  are  ap> 

Slicable  to  the  acts  of  corporate  bodies.    Tm 
]ank  of  the  UnitedSlaies  v.  Dandridge,  12  Wheat. 
64,  fi9;  6  Cond.  Rep.  440. 

316.  The  exclusive  jurisdiction  over  wills  of 
personalty  belongs  to  the  appropriate  court  hav- 
ing the  peculiar  cognizance  of  testamentary 
matters;  and  before  any  testamentary  paper, 
foreign  or  domestic,  can  be  admitted  in  evi- 
dence, it  must  receive  probate  in  such  court. 
Armstrong  v.  Lear,  12  Wheat.  169, 175;  6  Cond. 
Rep.  500. 

317.  Under  the  act  of  the  26th  of  May,  1790, 
ch.  38,  copies  of  the  legislative  acts  of  the  seve- 
ral states,  authenticated  by  having  the  seal  of 
the  state  affixed  thereto,  are  conclusive  evideni^ 
of  such  acts  in  the  courts  of  other  states,  and 
of  the  Union.  No  other  formality  is  required 
than  the  annexation  of  the  seal;  and,  in  the 
absence  of  all  contrary  proof,  it  must  be  pre- 
sumed to  have  been  done  by  an  otficer  having 
the  custody  thereof,  and  competent  authority  to 
do  the  act.  United  States  y.  Amidy,  11  Wheat. 
392:  6  Cond.  Rep.  362. 

318.  A  person  having  an  interest  only  in  the 
question,  and  not  in  the  event  of  the  suit,  is  a 
competent  witness.  Evans  v.  Eatcnj  7  Wneat. 
356;  5  Cond.  Rep.  302. 

319.  In  genera],  the  liability  of  a  witness  to  a 
like  action,  or  his  standinf  in  the  same  predica- 
ment with  the  party  sued,  if  the  verdict  cannot 
be  given  in  evidence  for  or  against  him,  is  an 
interest  in  the  question,  and  does  not  exclude 
him.    Ibid, 
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320.  In  an  action  originally  instituted  against 
H.  and  J.,  alleging  them  to  be  partners  in  trade, 
H.,  who  was  not  found  or  served  with  process, 
was  offered  as  a  witness  in  favour  of  J.,  a  re- 
lease having  been  previously  executed  and  deli- 
vered to  him  by  J.  In  disposing  of  the  objection 
made  to  the  competency  of  this  evidence,  the 
court  observed :  ^*  It  is  to  be  premised  that  the 
only  ground  upon  which  the  objection  can  be 
rested,  is  the  supposed  interest  of  the  witness 
in  the  event  of  the  cause;  since  the  suit  having 
regularly  abated  as  to  him  by  the  return  that  he 
was  <  no  inhabitant,'  he  was  no  more  a  party  to 
it,  than  he  would  have  been  had  his  name  been 
altogether  omitted  in  the  declaration."  As  to 
the  objection  upon  the  score  of  interest,  it  is 
sufficient  to  remark,  that  it  was  manifestly  hos- 
tile to  the  party  in  whose  favour  he  testified, 
and  who  offered  it  in  evidence ;  since  the  plain- 
tiffs' recovery  against  the  defendant,  and  satis- 
faction from  nim,  would  be  a  bar  to  their  action 
against  the  witness;  and  the  release  of  J.  pro- 
tected him  against  any  action  which  J.  might 
bring  against  nim  for  contribution,  or  otherwise. 
Le  Roy,  Bayard  ^  Co,  v.  Johnson^  2  Peters,  186. 

321.  The  record  of  a  recovery  in  ejectment 
by  the  plaintiff,  in  a  suit  against  other  defend- 
ants for  the  same  property,  may  be  proper  evi- 
dence to  prove  who  the  plaintiffs  deemed,  at  the 
time,  to  be  the  landlord,  and  therefore  to  rebut 
the  presumption  that  the  defendant,  in  the  pre» 
sent  suit,  was  the  landlord.  But  certainly  thd 
evidence  is  not  conclusive  on  either  party. 
Chirac  v.  Reinicker^  11  Wheat.  296 ;  6  Coiid.  Rep. 
310. 

322.  A  recovery  in  ejectment  is  conclusive 
evidence  in  action  for  mesne  profits  against  the 
tenant  in  possession,  but  not  m  relation  to  third 
persons.  But  where  the  action  is  brought  against 
the  landlord  in  fact,  the  record  in  the  ejectment 
suit  is  admissible,  to  show  the  possession  of  the 
plaintiff,  connected  with  his  title,  although  it  is 
not  conclusive  upon  the  defendant  in  the  same 
manner  as  if  he  had  been  a  party  upon  the 
record.    Ibid. 

323.  The  reasons  which  forbid  the  admission 
of  parol  evidence  to  alter  or  explain  written 
agreements,  and  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law, 
such  as  that  which  the  law  implies  with  respect 
to  the  endorser  of  a  note  of  hand.  Susquehanna 
Bridge  and  Bank  Co.  v.  Evans,  4  Wash.  C.  C.  R. 
4«0.** 

824.  Declarations  of  an  agent,  so  far  as  they 
constitute  part  of  the  res  gest»,  may  be  given  in 
evidence  to  affect  his  principal.  Westcot  v.  Brad- 
fordy  4  Wash.  C.  C.  R.  492. 

325.  Belief  in  the  statement  of  hearsay  evi- 
dence by  a  public  officer  is  no  better  than  that 
of  any  other  individual.  He  is  expected  to  cer- 
tify facts^  and  such  as  are  of  an  official  nature. 
Lessee  of  Dubois  v.  Newman  ei  al.j  4  Wash.  C.  C. 
B.  74. 

326.  Objections  to  the  competency  of  the  wit- 
ness should  be  made  at  the  time  of  taking  a  de- 
position, under  the  dOth  section  of  the  judiciary 
aet,  if  the  party  attended,  and  the  objeotions  are 


known  to  him,  in  order  that  they  mav  be  re- 
moved. Otherwise  he  will  be  presomed  to  have 
intended  to  waive  them.  United  States  j.Om 
Case  of  Hair  Pencils^  Paine's  C.  C.  R.  400. 

327.  But  the  objection  maybe  made  ftt  the 
time  of  reading  the  deposition,  if  the  facts  con- 
stituting the  objection  were  not  known  to  the 
party  when  it  was  taken,    ibtd. 

828.  Circumstances  must  be  of  a  controlling 
and  irresistible  nature  to  justify  a  disregard  i 
positive  testimony.  United  States  v.  Nine  Ped^ 
ages  of  Linen,  Pome's  C.  C.  R.  129. 

329.  If  reasonable  notice  to  the  adverse  party 
of  formal  objections  to  a  deposition  be  not  giTeo, 
the  court  may  be  induced  to  set  aiude  a  Teniiet 
or  nonsuit  rendered  in  consequence  of  such  ob> 
jections,  without  costs.  JTeniiMtl  v.  IF&011.4 
Wash.  C.  C.  R.  308. 

330.  Statements  made  of  facts  bytbe  bnnl 
of  property,  in  their  decisions,  are  not  evidence 
of  the  facts  so  stated.  Lessee  of  HdtzeijpfU  mi 
tnfi  V.  PhilUbaun,  4  Wash.  C.  C.  R.  357. 

331.  Notice  to  the  opposite  party  to  produce 
at  the  trial  all  letters  in  his  possession  tektiDgto 
moneys  received  by  him,  under  the  award  of  the 
commissioners  under  the  Florida  tmtv,  is  suffi- 
ciently specijQc,  as  they  are  described  by  ibeir 
subject  matter.  Fosse  v.  Miffiin^  4  Wash.  t.  C.  fi. 
519. 

832.  If  to  such  a  notice  the  part v  answer  m 
oath  that  he  has  not  a  paKicukr  fetter  in  his 
possession,  and  after  diligent  search  coold  fiod 
none  such,  it  is  sufficient  to  prevent  the  otog 
of  secondary  proof  of  its  contents.  The  parrr 
cannot  be  asked  or  compelled  to  answer  whether 
he  ever  had  such  a  letter  in  his  powession.  M 

333.  Objections  to  an  exemplification  of  acopy 

of  a  deed  of  partition  admitted  to  record,  tbat 
no  proof  of  the  execution  of  the  deed,  by  ore 
of  ine  joint-tenants,  was  made  to  aathorizc  tke 
recording  as  to  him ;  and,  secondly,  that  the  cer- 
tificate of  the  recording  officer  annexed  to  iw 
copy,  that  it  is  a  true  copy  of  the  reooni  m 
original  deed,  so  far  as  it  is  legible :  the  obie^ 
tions  going  to  the  effect  of  the  deed  only,  wt« 
overrnled,  and  not  to  its  admissibility,  io* 
of  Rhoades  and  Snyder  ▼.  Selin,  4  WssL  C.  CB. 

ri5. 

334.  Comparison  of  hands  isjiot  evidence  fl 
a  criminal  case.  United  States  r.  Cratgf  4  Wash. 
C.  C.  R.  729. 

335.  A  paper  found  in  atrunkwithtsigwiwj 
of  a  person  other  than  the  prisoner,  and  not  sd- 
dressed  to  him,  is  not  evidence,  unlew  it  s 
proved  that  he  was  the  owner  of  tne  tnink.  m 
in  some  way  connected  with  the  paper.   /W- 

336.  Witnesses  acquainted  with  the  irod^« 
accounting  at  the  treasury  cannot  be  called  » 
give  their  opinion  as  to  the  effect  of  particuttf 
charges.    It  there  is  any  obecnrity  which  «• 


sh 


uires  explanation,  the  odicers  of  the  trpaoft 
hould  be  examined.    United  States  t.  ITiUsTi 
Plaine's  C.  C.  R,  639.  ^ 

837.  Where  sums  were  charged  as  tdnsm 
to  a  paymaster  of  the  militia,  and  vimt»t 
were  examined  to  prove  that  they  believed,  nj 
the  manner  in  which  the  ohaiges  were  fliid*i 
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that  a  part  of  such  sqids  were  to  pay  tbe  regu- 
kr  troops,  their  testimony  was  held  inadioissible. 
Ibid, 

338.  Onus  proband!  is  on  the  claimant  where 
a  K>ecial  defence  is  set  up.  The  Short  Staple,  1 
Gaiiis.  C.  C.  R.  104. 

339.  The  strong  presumptive  eircomstanoes  of 
fraud  will  outweigh  positive  -testimony  against 
it.    Ibid, 

340.  The  master  of  a  ship  is  not  a  competent 
witness  in  a  proceeding  in  rem  for  a  forteiture 
occasioned  by  his  misconduct.  The  Hope,  2  Gai- 
iis. C.  C.  R.  48. 

341.  A  witness  cannot  be  asked  a  collateral 
question,  not  relevant  to  the  matter  in  issue, 
barely  to  test  bis  credibility.  Odiome  v.  Wink- 
ley,  2Gallis.C.C.R.5]. 

342.  Matter  which  is  stated  as  an  inducement 
to  a  traverse  is  not  required  to  be  proved  in  an 
issue  upon  such  traverse.  United  States  v.  Hay- 
ward,  2  Gallts.  C.  C.  R.  498. 

343.  Where  the  law  presumes  the  affirmative 
the  proof  of  the  negative  is  thrown  upon  the 
other  side.    Ibid. 

344.  A  counsel  or  an  attorney  is  not  a  com- 
petent witness  to  testify  as  to  facts  communicated 
to  either  by  his  client,  in  the  course  of  the  rela- 
tion subsisting  between  them ;  but  he  may  be 
examined  as  to  the  mere  fact  of  the  existence  of 
that  relation.  Chirac  v.  Reinicker,  1 1  Wheat.  280 ; 
6  Cond.  Rep.  310. 

345.  The  onus  proband],  in  criminal  cases,  lies 
opon  the  prosecution,  unless  there  be  somejposi- 
tive  provision  by  statute  to  the  contrary.  United 
S/a/es  V.  Gooding,  12  Wheat.  460;  6  Cond.  Rep. 
572. 

346.  Upon  an  indictment  under  the  slave  trade 
net  of  the  20th  of  April,  1818,  ch.  373,  asainst 
the  owner  of  the  ship,  testimony  of  the  decht- 
rations  of  the  master  being  a  part  of  the  res 
gesiv^j  connected  with  acts  in  furtherance  of  the 
voyage,  and  within  the  scope  of  his  authority, 
as  agent  of  the  owner  in  the  conduct  of  the 
i^uilty  enterprise,  is  admissible  against  the  owner. 
UrK>n  such  an  indictment  against  the  owner, 
charging  him  with  fitting  out  the  ship,  with  in- 
tent to  employ  her  in  the  illegal  voyage^  evidence 
is  admissiole  that  he  commanded,  authorized, 
and  superintended  the  fitment  through  the  in- 
strumentality of  his  agents  wi^iout  being  per- 
sonally present.    Ibid. 

347.  On  an  indictment  for  robbery  and  piracy, 
eyiii^^nce  may  be  given  of  the  whole  transaction, 
ihotiuh  there  is  a  separate  indictment  against  the 

J  prisoner  for  murder  committed  at  the  same  time. 
Jnifrd  States  v.  Kessler,  Baldwin's  C.  C.  R.  16. 

348.  It  is  certainly  true,  that  where  a  witness 
lA  a.imitted  to  be  competent,  his  credibility  rests 
entirely  wilh  the  jury,  who  may,  therefore,  con- 
vie- 1  upon  the  testimony  of  an  accomplice  though 
unsup[)orted  by  any  other  proof.  This,  however, 
iH  seldom  the  case ;  and  it  is  usual  for  the  court 
to  advise  a  jory  not  to  regard  the  evidence  of  an 
accomplice  unless  he  is  confirmed  in  some  part 
of  his  evidence  by  unimpeachable  testimony. 
Jlnd.  22.         I 

S49.  In  an  action  of  assault  and  battery,  to 
vrhnh  the  general  issae  is  pleaded,  the  defea- 
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dant  may  give  in  evidence  his  state  of  mind, 
caused  by  an  excitement  or  provocation  so  re- 
cent or  immediate  as  not  to  allow  the  blood  to 
cool.  The  legal  effect  of  such  evidence  is  not 
to  excuse  the  defendant  from  paying  compensa- 
tory damages,  but  such  as  are  exemplary.  Cusk- 
man  v.  Waddel,  Baldwin's  C.  C.  R.  58. 

350.  If  the  alleged  provocation  is  a  previous 
assault  and  battery  by  the  plaintiff,  on  the  son 
of  the  defendant,  the  evidence  of  the  transac- 
tion is  not  admissible,  but  the  defendant  may 
give  in  evidence  the  appearance  of  the  son,  and 
the  account  he  gave  to  the  defendant  when  he 
first  saw  him,  so  as  to  enable  the  jury  to  decide 
on  the  cause  and  extent  of  the  provocation.  Ibid. 

351.  It  is  no  objection  to  the  competency  of  a 
witness,  that  a  reward  has  been  offered,  to  be 
paid  on  conviction  of  the  prisoner,  to  which  the 
witness  may  be  entitled .  United  States  v.  Wilson 
and  Porter,  Baldwin's  C.  C.  R.  90. 

352.  The  admissions  of  the  prisoner,  although 
they  were  not  in  writing,  or  given  in  nis  words, 
are  admissible;  but  the  whole  of  a  connected 
conversation  must  be  given.    Ibid. 

353.  In  an  action  asainst  a  public  receiver, 
not  describing  him  in  nis  ofiicial  capacity,  evi- 
dence may  be  given  of  moneys  received  in  his 
official  capacity ',  and  under  a  count  for  money 
had  and  received,  evidence  may  be  given  of 
public  stock  received  by  him,  where  such  stock 
IS,  by  law,  made  receivable  at  par,  in  payment 
for  lands  sold  by  the  United  States.  Walton  v. 
The  United  States,  9  Wheat.  651 ;  5  Cond.  Rep. 
717. 

354.  Although  it  is  the  province  of  the  court 
to  construe  written  instruments,  yet,  where  the 
effect  of  such  instruments  depends  not  merely 
on  the  construction  and  meaning  of  the  instru- 
ment, but  upon  collateral  facts  in  pais,  and  ex- 
trinsic circumstances,  the  inferences  of  fact  to 
be  drawn  from  them  are  left  to  the  jury.  Etting 
V.  The  Bank  of  the  United  States,  11  Wheat.  59; 
6  Cond.  Rep.  216. 

355.  The  evidence  of  an  accomplice  cannot 
be  eorroborated  by  his  statements  at  another 
time,  unless  it  has  been  impeached.  United 
States  V.  Wilson  and  Porter,  Baldwin's  C.  C. 
R.  91. 

356.  The  acts  of  a  co-defendant,  are  evidence 
to  show  the  connection  between  him  and  the 
prisoner  in  the  same  offence.    Ibid, 

357.  If  a  witness  has  been  once  examined,  it 
is  in  the  discretion  of  the  court  to  permit  him  to 
be  examined  agaki  on  new  matter,  but  it  is  not 
matter  of  right.    Ibid. 

358.  A  party  taking  out  a  commission  to  ex- 
amine witnesses  as  to  pedigree,  is  not  bound  to 
name  the  witnesses  he  intends  to  examine. 
Parker  v.  Nixon,  Baldwin's  C.  C.  R.  291. 

359.  If  the  deposition  of  a  witness  attending 
court  is  read  without  objection,  he  may  be  ex- 
amined in  chief  by  the  party  wno  read  the  de- 
position. Whitney  et  cd.y.Jclmmett  et  al.,  Bald- 
win's C.  C.  R.  305. 

360.  The  declarations  of  the  debtor  are  not 
evidence  to  defeat  the  title  of  the  ffrantor,  under 
a  title  alleged  to  be  fraudulent.  Slagniac  {r  Co* 
V.  Thompson,  Baldwin's  C.  C.  R.  357. 
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361.  On  the  trial  of  an  indictment  for  padsiog 
counterfeit  bank  notes,  evidence  may  be  /iven 
that  the  defendant  passed  similar  counterfeit 
notes,  in  order  to  prove  the  knowledge  that  the 
note  jn  question  was  a  counterfeit.  So  may  the 
passing  of  a  different  bank  note  at  the  same 
time,  or  haying  them  in  his  possession  at  the 
time,  fiut  if  the  indictment  is  for  passing  a 
counterfeit  note  of  the  Bank  of  the  United 
States,  eyidence  of  passing;  a  counterfeit  note  of 
another  bank,  at  another  time,  is  not  admissible. 
United  States  y.  Roudefd>uskj  Baldwin's  C.  C.  R. 
515. 

362.  No  demand  of  payment,  or  notice  of  non- 
payment, by  a  notary  public,  is  necessary  in  the 
case  of  promissory  notes.  A  protest  is  (strictly 
speaking)  evidence  in  the  case  of  foreisn  bills 
of  exchange  only.  But  it  is  a  principle,  that 
memorandums  made  by  a  person,  in  the  ordinary 
course  of  his  business,  of  acts  which  his  duty, 
in  such  business,  requires  him  to  do  for  others, 
are,  in  case  of  his  death,  admissible  evidence 
of  acts  so  done.  A  fortiori,  the  acts  of  a  public 
officer  are  so  admissible,  though  they  may  not 
be  strictly  official,  if  they  are  according  to  ge- 
neral usage,  and  the  ordinary  course  of  his  office. 
Therefore  the  books  of  a  notary  public,  proved 
to  have  been  regularly  kept,  are  admissible  in 
evidence  after  his  decease,  to  prove  a  demand 
of  payment,  and  notice  of  nonpayment,  of  a 
promissory  note.  NichoUs  v.  WeM),  8  Wheat. 
326;  5Cond.  Rep.  451. 

363.  On  an  indictment  for  forging  and  deliver- 
inff  bank  notes,  after  proof  of  the  fact  of  forging 
a  Targe  quantity,  and  the  delivery  of  one  note, 
parol  evidence  of  the  contents  of  a  letter  to  an 
accomplice  from  the  defendant  on  the  subject 
of  counterfeit  notes,  for  the  loss  of  which  the 
accomplice  could  not  account,  and  had  not 
searched,  but  believed  he  had  lost,  is  admissible. 
If  the  letter,  to  which  it  is  an  answer,  is  in  the 
hands  of  the  defendant,  it  need  not  be  produced, 
or  notice  ^iven  to  the  defendant  to  produce  it, 
before  evidence  of  the  contents  of  the  answer 
is  given.  United  States  v.  DoehUr^  Baldwin's  C. 
C.  R.  520. 

364.  The  law  presumes  that  an  accomplice 
would  destroy  a  letter  which  would  implicate 
him,  and  no  search  is  necessary  to  admit  second- 
ary ev id ence .    Ibid.  521. 

365.  In  an  indictment  fur  forgery,  no  notice  is 
necessary  to  produce  a  paper,  in  the  hands  of 
the  defendant,  or  an  accomplice,  or  of  a  person 
who  secretes  it  to  protect  the  defendant ;  nor  is 
notice  necessary  that  evidence  of  its  contents 
will  be  given  at  the  trial,  though  such  paper  is 
not  the  subject  of  the  indictment.  If  the  ori- 
ginal would  be  evidence  of  the  scienter,  as  to 
the  note  laid  in  the  indictment,  the  law  presumes 
that  all  competent  evidence  relative  to  it  will  be 
offered.    Ibid.  522,  525. 

366.  After  evidence  that  a  note  of  the  des- 
criution  laid  in  the  indictment  had  been  forged 
and  passed,  evidence  may  be  given  of  the  deli- 
very and  passing  other  counterfeit  notes  of  the 
same  bank,  before  or  after  the  passing  of  the  one  in 
question.  The  time  between  the  two  acts  is  not 
material  as  a  matter  of  law,  bat  of  fact,  for  the 


jury  to  draw  an  inference  as  to  the  scienter,  the 
presumption  being  weaker  from  the  length  of 
time.     Ibid.  526,  527. 

367.  On  a  question  of  freedom  or  slaTery,  the 
same  rules  of  evidence  prevail,  as  in  other caaei 
concerning  the  right  of  property.  /o4nson  r. 
Tompib'fM  and  others^  Baldwin's  C.  C.  R.  588. 

368.  The  doctrine  that  if  witnesses  concor  is 
proof  of  a  material  fact,  they  ought  lo  be  bs- 
lieved  in  respect  to  that  fact,  whatever  may  be 
the  other  contradictions  in  their  testimony,  oogiit 
to  be  received  tmder  many  qualifications  and 
with  great  caution.  The  Santissima  Tnmid, 
7  Wheat.  283;  5  Cond.  Ren.  284. 

369.  The  witnesses  for  toe  eovemment  were 
allowed,  with  the  chart  of  the  iMexictn'e  ooone 
before  them,  to  be  asked  the  question,  whether. 
under  the  circumstances  statea,  of  the  soppoaed 
time  of  starting  of  both  vessels,  the  Mexicm 
and  Panda  would  or  would  not  be  likelvto  meet 
at  the  point  marked  on  the  chart.  aiU,  that 
this  was  a  direct  and  proper  question,  aod  not 
leading.  United  States  v.  Gibertj  2  Sumoers  C 
C.  R.  19. 

370.  A  question  cannot  be  pot  to  a  witneN^ 
the  relevancy  of  which  does  not  appear.  M. 

371.  Where  the  court  instructed  the  jory  that 
certain  confessions  of  the  prisoners,  reidooed  to 
writing,  and  not  proiiuced  on  the  trial,  oQgbt  to 
be  disregarded  by  the  jury,  although  they  came 
out  upon  direct  interrogatories  of  the  cntf-en- 
mining  counsel  for  the  defence:  HeU,  if  there 
was  any  error  in  this  instruction,  it  was  fiifnif- 
able  to  the  prisoners :  and  that  the  soppreoiot 
of  the  writings  aflbraed  no  presumption  of  ht, 
but  of  fact  only  in  the  case.    Ibid. 

372.  If  the  persons  who  made  the  oonfessioiH 
were  not  identified,  but  the  testimony  was  miIj 
that  some  did  confess,  not  being  named  or  iden- 
tified ;  such  confessions  could  not  be  applied  to 
any  particular  prisoner  as  proof  of  bis  gnUt-  hot 
might  be  considered  by  the  jury,  so  ^  as  ther 
applied  to  the  identification  of  the  pitalical  ntr 
sef.    Ibid. 

373.  The  rule  requiring  the  prodaction  of  the 
best  evidence,  is  applied  to  reject  secondary  evi- 
dence which  leaves  that  of  a  higher  natare  be- 
hind, in  the  power  of  the  party;  but  not  to 
repeat  one  of  ^veral  eye-witnesses  to  tbesante 
facts,  for  the  tj^timony  of  all  is  in  the  same  de- 
gree.   Ibid. 

374.  In  the  United  States'  coons,  the  nsoal 
questions  asked  in  order  to  discredit  a  witoe^ 
are,  what  is  the  witness'  general  reputation  for 
truth:  is  it  good  or  bad?  Gass  v.  Stitaon^  S 
Sumner's  C.  C.  R.  650. 

375.  The  rule  that  secondary  evideitce  is  'a- 
admissible  where  primary  evidence  is  attaifl' 
able,  though  a  sound  general  rule,  is  subject  to 
some  exceptions  where  general  oonvcnieo* 
requires  it.  Proof,  for  example,  that  an  indivi- 
dual has  acted  notoriously  as  a  public  officer,  s 
prima  facie  evidence  of  his  character,  witbo«( 
producing  his  commission  or  appointment  M 
V.  The  UniUd  States.  1  Brockenb.  C.  C.  R-  520. 

376.  The  subscrioing  witness  to  a  bond  ba^ 
dead,  proof  of  the  handwriting  of  the  at  estifli; 
witness,  if  unaided  and  unoppmed  by  other  en- 
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dence,  is  sufficient  to  estaUish  the  execution  of 
the  bond.  Murdoch  tf  Co,  t.  Hunitr^s  Repre»en' 
mkej  1  Brocketib.  C.  C.  R.  135. 

377.  The  proof  before  the  divtriet  judge  upon 
1  sammary  hearing,  in  pursuance  of  the  statute 
proriding  for  the  remission  of  forfeitures,  &c., 
most  be  by  competent  as  well  as  credible  tes- 
timony. The  MargarettOj  2  Gallis.  C.  C.  R. 
516. 

378.  Presumptions  of  a  grant,  arising  from 
the  lapse  of  time,  are  applied  to  corporeal,  as 
well  as  incorporeal  hereditaments.  1  hey  may 
be  encountered  and  rebutted  by  contrary  pre- 
sumptions, and  can  never  arise  where  all  the 
circumstances  are  perfectly  consistent  with  the 
DOn-e:[istence  of  a  grant.  A  fortiori,  they  can- 
not ari^  where  the  claim  is  of  such  a  nature  as 
is  at  mriauce  with  the  supposition  of  a  grant. 
In  general,  the  presumption  of  a  grant  is  limited 
to  periods  analogous  to  those  of  the  statute  of 
limitations,  in  cases  where  the  statute  does  not 
apply.  Where  the  statute  applies,  the  presump- 
tioti  is  not  generally  resorted  to ;  but  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and 
require  it,  a  grant  may  be  presumed  within  a 
period  short  of  the  statute.  Ricard  v.  Williams, 
7  Wheat.  59,  ]09;  6  Coud.  Rep.  237. 

379.  The  unsworn  declarations  of  the  mother, 
thai  her  son,  bom  six  months  after  the  marriage, 
is  the  son  of  another  man,  are  not  sufficient  to 
prove  his  illegitimacy;  and,  a  fortiori,  the  de- 
clarations of  that  man  are  not  admissible:  if 
iheir  evidence  is  proper,  their  depositions  should 
have  been  taken.  Stegpl  et  <d,  v,  Stegd^s  AdmWt 
et  al.j  2  Brockenb.  C.  C.  R.  256. 

380.  The  general  report  of  the  neighbourhood 
oil  the  question  of  legitimacy,  is  not  to  be  dis- 
regarded;  but  its  weight  depends  on  the  circum- 
stances of  the  case,  on  the  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  producing  any  positive  evidence  respecting  it. 
Ibid, 

381.  It  is  a  general  rule,  that  a  long  acqui- 
escence in  letters  containing  accounts,  is  prima 
facie  evidence  of  the  correctness  of  their  con- 
tents. Hopkirk  V.  Page,  2  Brockenb.  C.  C.  R. 
20. 

382.  Where  a  protested  bill  of  exchange  is 
held  up  for  a  long  time,  without  notice  of  its 
nonpayment  and  protest,  the  whole  onus  pro- 
banili  is  thrown  upon  the  holder.  He  must 
.prove  every  thing;  and  nothing  is  required  from 
the  li rawer.    Ibid. 

383.  Where  a  deposition  has  once  been  read 
in  evidence  without  opposition,  it  cannot  be  after- 
wards objected  to,  as  being  irregularly  taken. 
Evans  v.  Hettich,  7  Wheat.  453;  5  Cond.  Rep. 
317, 

384.  It  is  no  objection  to  the  competency  or 
credibility  of  a  witness,  that  he  is  subject  to  fits 
of  derangement,  if  he  is  sane  at  the  time  of  giv- 
ing: his  testimony.     Ibid.  470. 

365.  The  mere  existence  of  a  previous  patent, 
or  specification  of  an  improvement,  is  not  suf- 
ficient to  establish  the  fact  of  fraud  in  a  subse- 
quent patentee  of  a  similar  improvement:  ac- 
tual knowledge  of  it  must  be  proved.  Delano 
▼.  ScoU^  Gilpin's  D.  C.  R.  501. 


386.  An  exemplification  of  a  patent,  after- 
wards surrendered  and  cancelled,  may  be  given 
in  evidence  to  show  that  an  improvement  sub- 
sequently patented  is  not  original.    Ibid.  496. 

387.  The  auditor's  report  of  a  balance  due 
from  a  person  accountable  for  public  money,  is 
a  guide  to  the  comptroller  of  the  treasury,  as  to 
the  amount  to  be  sued  for;  but  is  not  evidence 
for  the  court  of  the  debt.  United  States  v.  Pat- 
terson,  Gilpin's  D.  C.  R.  47. 

388.  It  IS  no  invasion  of  the  privileges  of  the 
jury  for  the  court  to  present  to  them  their  views 
of  the  nature,  bearing,  tendency,  and  weight  of 
the  evidence.  United  States  v.  Fourteen  Pack- 
ages, Gilpin's  D.  C.  R.  254. 

389.  A  previous  and  contradictory  statement 
of  a  witness,  may  be  given  in  evidence,  to  im- 
peach his  credit,  but  not  as  proof  of  the  facts 
iormerly  stated.  Hand  v.  Tke  Elvira,  Gilpin's 
D.  C.  R.  61. 

390.  A  juror  ought  to  disregard  bis  private 
knowledge,  and  to  render  his  verdict  solely  on 
the  legal  and  open  testimony  of  the  cause. 
United  States  v.  Fourteen  Packages,  Gilpin's  D. 
C.  R.  267. 

391.  Where  an  information  has  been  filed 
under  the  provisions  of  the  act  of  28th  Mav, 
1830,  against  articles  alleged  to  be  falsely 
charged  in  an  invoice,  the  court  will  not  grant 
an  order  on  the  claimant,  to  produce  the  invoice 
on  the  trial  of  the  cause.  United  States  v. 
I'ufenty-eigkt  Packages,  Gilpin's  D.  C.  R.  310. 

392.  On  an  information  for  the  forfeiture  of  a 
package  of  goods,  containing  an  article  not  de- 
scribed in  the  invoice,  under  the  provisions  of 
the  act  of  28th  May,  1830,  evidence  of  acci- 
dent or  mistake,  may  be  given  to  rebut  the  in- 
ference of  fraudulent  intention ;  but  is  not  a  suf- 
ficient ground  of  defence.  United  States  v.  A 
Package  of  Wool,  Gilpin's  D.  C.  R.  350. 

393.  On  an  information  for  forfeiture  of  goods 
subject  to  ad  valorem  duty,  the  appraisement 
of  the  public  appraisers  is  a  necessary  and  pre- 
paratory proceeding;  and  is  prima  facie  evi- 
dence. United  States  v.  Fourteen  Packages,  Gil- 
pin's D.  C.  R.  240. 

394.  To  authorize  the  entry  of  small  pieces 
of  bolt  wire,  under  the  name  of  chain  links,  it 
must  be  proved  that  they  have  been  previously 
known  in  commerce  by  that  name.  United 
States  v.Sarchet,  Gilpin's  D.  C.  R.  283. 

395.  The  return  of  an  official  bond  to  the 
principal  obligor,  by  the  postmaster-general,  for 
the  purpose  of  obtaining  an  additional  surety, 
afibrds  no  proof  that  it  had  not  been  accepted : 
nor  does  it  amonnt  either  to  a  surrender  or  can- 
celling of  it.  Postmaster-General  v.  Norvell, 
Gilpin's  D.  C.  R.  123. 

396.  Where  bills  of  exchange  were  specially 
endorsed,  and  the  endorsement  continuecf  uncan- 
celled, and  there  was  no  re-endorsement,  or  evi- 
dence of  any  sobsaquent  agreement :  Hcldj  that 
possession  of  the  bills  by  the  original  endorser, 
was  prima  facie  evidence  that  he  was  the  owner 
of  them.  Picquet  v.  Curtis,  1  Sumner's  C.  C.  R. 
478. 

397.  No  evidence  is  admissible,  unless  it  be 
appropriate  to  some  of  the  allegations  in  the  bill. 
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or  in  the  answer.    Tlu  Seho<mtr  Boston^  I  Sum- 
ner's C.  C.  R.  328. 

398.  In  a  case  of  a  sopplementary  libel  being 
filed,  after  closing  the  testimony,  new  evidence 
may  be  admittecT  iq  prize  causes ;  but  it  must 
be  applicable  to  tlie  new  allegation  only.  In 
other  causes  this  rule  is  much  relaxed.    Ilnd. 

399.  The  rules  of  the  common  law,  as  to  the 
competency  or  incompetency  of  witnesses,  are 
adopted  in  the  admiralty,  in  its  exercise  of  its 
jurisdiction  as  an  instance  court.    Ibid, 

400.  The  testimony  of  persons  who  are  parties 
to  an  admiralty  suit,  ought  to  be  taken  under  a 
special  order  of  the  court;  so  that  the  court  may, 
in  its  order^  limit  the  inquiries  to  matters  withm 
the  exception  to  the  rule,  that  parties  are  not 
witnesses.    Ibid, 

401.  The  case  of  salvage  is  an  exception  to 
the  rule,  as  to  the  incompetency  of  witnesses,  on 
account  of  interest.  The  salvors  are,  from  ne- 
cessity, witnesses  as  to  facts  occurring  at  the 
time  ot  the  salvage  service,  but  to  those  facts 
only.     Ibid, 

402.  In  salvage  suits  in  the  admiralty,  the  sal- 
vors being  parties  to  the  suit,  are  not  competent 
witnesses  as  to  facts  occurring  in  port  after  the 
arrival  of  the  property.    Ibid, 

403.  The  general  rule  in  equity  proceedings 
is,  that,  after  publication  of  the  testimony,  no 
new  witness  can  be  examined,  and  no  new  evi- 
dence taken,  unless  where  the  judge  himself, 
upon  or  after  the  hearing,  entertains  a  doubt,  or 
where  some  additional  tacts  or  inquiry  is  indis- 
pensable to  enable  him  to  make  a  decree.  Wood 
V.  Mann,  2  Sumner's  C.  C.  R.  316. 

404.  A  witness  may  be  examined  as  to  the 
credit  of  other  witnesses,  whose  depositions  have 
already  been  taken  and  published  in  a  chancery 
cause ;  but  he  will  not  be  allowed  to  be  examined 
to  prove  or  disprove  any  fact  in  the  cause.  Ibid, 

405.  Exhibits  in  the  cause  may  be  proved  in 
a  chancery  case,  after  publication,  and  even  viva 
voce,  at  the  hearing,  where  there  has  been  an 
omission  of  the  proof  in  due  season,  and  they 
are  applicable  to  the  merits.    Ibid, 

406.  Fresh  interrogatories,  and  a  re-examina- 
tion of  the  witnesses,  have  been  permitted  in  a 
chancery  cause,  after  publication,  where  deposi- 
tions have  been  suppressed,  from  the  interroga- 
tories being  leading,  or  from  irregularity;  or 
where  it  has  been  discovered  that  a  proper  re- 
lease had  not  been  given  to  make  the  witness 
competent.  Where  a  witness  has  been  cross- 
examined  by  a  party,  with  a  full  knowledge  of 
an  objection  to  his  competency,  a  court  of  equity 
will  not  allow  the  objection  to  be  taken  at  the 
hearing.  Flazg  v.  Mann,  2  Sumner's  C.  C.  R. 
487. 

407.  If  a  party  would  object  to  the  compe- 
tency or  credibility  of  a  witness  in  courts  of 
equity,  he  must  make  a  special  application  to 
the  court  for  leave  to  exhibit  articles,  slating  the 
facts  and  objections  to  the  witness,  and  praying 
leave  to  examine  other  witnesses,  to  establish 
the  facts  slated  in  the  articles  by  suitable  proofs ; 
and,  upon  this,  leave  is  ordinarily  gran  tea.  Gass 
V.  Stinson,  2  Sumner's  C.  C.  R.  605. 


408.  An  objectioQ  to  the  oonpetencyof  awiiu 
ness  'm  a.  chanoery  cauM  caooot  be  taken  afM 
the  publication,  if  the  &ot  waskao«n  befoietbi 
oommisaion  to  taka  the  dqxisitkm  iisaed.  Ao 
obiectiou  to  the  oiedibility  of  a  witaess  ica;  bt 
oroinafilj^  made  after  publication,  and  befora 
hearing,  in  a  chancery  cause;  but  the  intenogi- 
toriea  must  be  shaped  so  as  to  prevent  the  part j, 
under  colour  of  an  examination  to  credit^  from 
procuring  testimony  to  overGoxne  that  aireadj 
taken  and  published  in  the  cause.    Ibid. 

409.  The  coufeasioos,  conversatioiu,  and  ad- 
roiflsions  of  the  defendant  need  not  be  expiealy 
charged  in  a  bill  of  equity,  so  as  to  enable  w 
plaintiff  to  use  them  in  proof  of  facts  chaiged  ie 
the  bill.  Stttilk  v.  JStirnton,  2  Sumner's  CCfi. 
612. 

4iO.  A  oonsul's  certificate  is  not  evideDoe  of 
any  fact  between  third  persons,  unless  expressly 
or  impliedly  made  so  by  statute.  Ltvyi.Burkj 
2  Sumner's  C.  C.  R.  358. 

411.  An  information  was  brought  in  the  oaiM 
of  the  consul  of  the  United  States  for  the  Ishod 
of  St.  Thomas,  suing  for  the  United  Statesagsinst 
the  defendant,  for  not  depoaitiog  with  the  consal 
the  ship's  register,  on  his  arriTOl  at  St.  Tbomi^ 
agreeably  to  the  act  of  congress  of  1803,  ch.  % 
sect.  2 :  Held,  that  the  certificate  of  the  coani 
was  not  admissible  eyidence  to  prove  the  aniial 
or  departure  of  the  vessel.    Ibid, 

412.  A  witnesa  may  be  examined  to  ibeniere 
credit  of  the  other  witnesses  whose  depositiooi 
have  been  already  taken  and  published  in  the 
cau9e ;  but  he  will  not  be  allowed  to  be  exao- 
ined,  to  prove  or  disprove  any  fact  material  t0 
the  merits  of  the  case,  ^ood  v.  ifimn,  2  Sum- 
ner's C.  C.  R.  316. 

413.  The  time  for  publication  will  beenlaiged, 
or,  more  properly,  the  time  for  taking  the  i^ 
mony  will  be  enlaiged,  after  pnblicatioa  bi 
passed,  though  not  in  fact  made,  according  ts 
the  rules  of  the  court ;  provided  some  gt)od  caM 
therefor  is  shown  upon  afiidavit,  as  sorprise^io* 
cident,  or  other  circumstances,  which  repefeany 
imputation  of  laches.  The  afiidavit  is  iudiq)eD> 
sable,  except  in  a  case  of  fraud  practised  by  tba 
other  party.    Ibid, 

414.  Exhibits  in  the  cause  may  be  proved  after 
publication,  and  often  viva  voce  at  the  heaiiag 
when  there  has  been  an  omission  of  the  proof  a 
due  season,  and  they  are  applicable  to  tbeioehlf. 
Ibid, 

415.  Fresh  interrogatories  and  a  re-esamii* 
tion  have  been  permitted  after  publicatiflB, 
where  depositions  have  been  suppressed  fitm 
the  interrogatories  being  leading,  or  for  inegt' 
larity  j  or  where  it  has  been  discovered  that  a 
proper  release  has  not  been  given  to  make  a 
witness  competent.    Ibid. 

416.  Semble:  That  new  testimony  may  be 
taken,  after  publication,  to  facts  and  conTerssp 
tions,  occurring  after  the  original  caoae  is  it 
issue,  and  publication  has  passed.    Ibid. 

417.  The  court  may,  in  the  exercise  of  asoaw 
discretion,  allow  the  introduction  of  anevlydis* 
covered  evidence  of  witnesses  to  facts  in  issa^ 
in  the  cause,  after  publication  and  knowie^g*" 
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the  former  teMimony,  and  even  after  the  hearing. 
But  it  will  not  exercise  this  discretion  to  let  in 
merely  cumulative  testimony.    Ibid, 

418.  The  same  rule  holds,  in  cases  of  bills  of 
review,  and  supplementary  bills,  in  the  nature 
of  bills  of  review.    Ibid, 

419.  SembU :  That  the  rule  ought  to  be  con- 
fined to  cases  of  the  discovery  of  new  evidence 
of  a  documental^  nature,  and  the  testimony  of 
witnesses,  necessary  to  substantiate  this.    Aid, 

420.  The  declarations  of  a  party  on  one  day, 
as  explanatory  of  what  was  said  on  another  day, 
and  which  were  given  in  evidence,  cannot  be 
shown  by  testimony.  What  a  partj  has  said 
against  his  interest,  cannot  be  explained  by  de- 
clarations on  a  subsequent  day.  Blighty,  Ashley 
et  al.j  Peter's  C.  C.  R.  16. 

421.  No  rule  is  better  established  than  that  a 
party  cannot  be  a  witness  in  his  own  case. 
Stein  v.  Binnnanj  13  Peters,  209. 

422.  The  objection  to  the  competency  of  a 
party  to  a  suit  as  a  wMtness,  does  not  arise  so 
much  from  the  small  pecuniary  liability  to  the 
payment  of  costs,  as  from  that  strong  bias  which 
every  party  to  a  suit  must  naturally  feel ;  and 
this  influence  is  not  the  less  dangerous,  if  the 
party  be  unconscious  of  its  existence.     Every 
individual  who  prosecutes  or  defends  a  suit  is, 
in  the  nature  of  things,  disposed  to  view  most 
favourably  his  own  side  of  tne  controversy,  and 
with  no  i«mall  prejudice  the  side  of  his  adversary. 
To  admit  a  party  on  the  record,  under  any  cir- 
cumstances, to  be  swora  as  a  witness  in  chief, 
would  be  attended  with  great  danger.    It  woula 
lead  to  perjuries,  and  the  most  injurious  conse- 
quences, in  the  administration  of  justice.    Ibid, 

423.  It  is  a  general  rule,  that  neither  husband 
nor  wife  can  be  a  witness  for  or  against  the  other. 
This  rule  is  subject  to  some  exceptions,  as  when 
the  husband  commits  an  offence  against  the  per- 
son of  his  wife.    Ibid, 

424.  The  husband  and  wife  may  be  called  as 
witnesses  in  the  same  case ;  and  ii  in  their  state- 
men  t  of  facts  they  should  contradict  each  other, 
that  would  not  destroy  the  competency  of  either. 
It  would  not  follow  from  such  contradiction  that 
either  u'as  guilty  of  perjury.  And  in  some  cases 
the  wife  may  be  a  witness  under  peculiar  cir- 
cumstances, where  the  husband  may  be  interest- 
ed in  the  question,  and,  to  some  extent,  in  the 
event  of  the  cause.    Ibid, 

425.  The  wife  cannot  be  a  witness  to  crimi- 
nate her  husband^  or  to  state  that  which  she  has 
learned  from  him  m  their  confidential  intercourse. 
The  rule  which  protects  the  domestic  relations 
from   exposure,  rests  upon  considerations  con- 
nected with  the  peace  of  families;  and  it  is  con- 
sidered that  this  principle  does  not  afford  protec- 
tion to  the  husband  and  wife,  while  they  are  at 
liberty  to  invoke  it  or  not,  at  their  discretion^ 
when  the  question  is  propounded ;  but  it  renders 
them  incompetent  to  disclose  facts  in  evidence 
in  violation  of  the  rule.    The  husband  being 
dead  does  not  weaken  the  principle.    It  would 
seem  rather  to  increase  than  lessen  the  force  of 
the  rnle.    Ibid, 

426.  The  defendant  in  an  action  in  the  circuit 
court  bad,  with  others  received  the  proceeds  of 


a  joint  and  several  promissory  note  discounted 
for  them  at  the  Bank  of  the  Metropolis,  and  this 
note  was  afterwards  renewed  by  their  attorneyi 
under  a  power  of  attorney  authorizing  him  to 
give  a  joint  note ;  but  he  gave  a  joint  and  seve* 
ral  note,  the  proceeds  of  which  the  attorney  re- 
ceived, and  appropriated  to  pay  the  note  already 
discounted  at  the  bank.  The  interest  of  the  sum 
borrowed  was  paid  out  of  the  money  of  the  par- 
ties to  the  note.  Heldj  that  although  the  power 
of  attorney  may  not  have  been  executed  la  ex* 
act  conformity  to  its  terms,  and  may  not  have 
authorized  the  giving  of  a  joint  and  several  note, 
a  (juestion  the  court  did  not  decide,  yet  the  re* 
ceipt  of  the  proceeds  of  the  note  by  the  attorney, 
and  the  appropriation  thereof  to  the  payment  of 
the  former  note,  were  sufficient  evidence  to  sus* 
tain  the  money  counts  in  the  declaration.  Moore 
V.  The  Bank  of  the  Metropolis,  13  Peters,  302. 
»  427.  When  an  exception  is  taken  on  a  trial 
to  evidence,  after  it  has  been  given,  without  ob- 
jection to  the  whole  matter  stated  in  the  excep- 
tion, if  any  part  of  it  was  admissible,  the  objec- 
tion may  be  properly  overruled.  It  is  the  doty 
of  a  party  taking  exceptions  to  evidence,  to  point 
out  the  part  excepted  to,  where  the  evidence 
consisted  of  a  number  of  particulars,  so  that  the 
attention  of  the  court  may  be  drawn  to  the  par- 
ticular objections.    Ibid, 

428.  When  a  deed  of  trust  was  made  to  se- 
cure the  payment  of  certain  promissory  notes,  in 
an  action  upon  the  deed,  the  notes  may  be  read 
in  evidence  to  prove  the  amount  of  the  debt  in- 
tended to  be  secured  by  the  deed,  without  the 
notes  having  been  assigned  by  the  payees  to  the 
plaintiffs,  the  trustees  m  the  deed.  Jrilcox  et  td. 
V.  Huntj  13  Peters,  378. 

429.  The  general  rule  is,  that  the  allegations 
in  the  answer  or  plea  in  an  action,  and  the  proof, 
must  agree.  Where  there  were  no  averments 
in  a  plea,  to  authorize  the  proof  offered  by  a  de- 
fendant, it  was  properly  rejected  by  the  court. 
Ibid, 

430.  The  proceedings  in  an  action  a&ainst  the 
endorser  of  a  note,  by  the  holder,  which  gave  to 
a  trustee,  by  the  terms  of  the  aeed  of  trust,  a 
right  to  sell  property  held  for  the  indemnity  of 
the  endorser,  were  proper  evidence  in  an  action 
on  a  contract  for  the  sale  of  the  lot,  from  which 
the  party  who  had  purchased  under  another  title 
had  been  evicted  by  a  title  obtained  under  the 
deed  of  trust.  No  exceptions  to  the  regularity 
of  the  proceedings  offered  in  evidence  can  be 
taken,  which  should  have  been  properly  made 
in  the  original  action  by  the  party  sued  on  the 
same.  The  Bank  of  the  Metropolis  v.  ChUtschlicij 
14  Peters,  19. 

431.  Whether  evidence  is  admissible  ornot, 
is  a  (juestion  for  the  court  to  decide :  but  whe» 
ther  It  is  sufficient  or  not  to  support  tne  issue^  is 
a  question  for  the  jury.  The  only  case  in  which 
the  court  can  make  inferences  from  evidence, 
and  pass  upon  its  sufficiency,  is  on  a  demurrer 
to  evidence.    Ibid, 

432.  When  the  deeds  of  the  defendant  in  the 
ejectment  have  been  referred  to  by  the  plaintiff, 
for  the  sole  purpose  of  showing  that  both  parties 
claim  under  the  same  person,  this  does  not  pre- 
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tient  the  plaintiff  impeaefaing  the  deeds  after- 
wards for  fraud.  Retmngton  ▼.  lAntkieumj  14  Pe* 
tera,  84. 

433.  Prima  facie  evidence  of  a  faet  is  sach 
an,  in  judgment  of  law,  is  sufficient  to  establish 
the  fact,  and  if  not  rebutted,  remains  sufficient 
for  evidence  of  it.  Kelly  v.  Jackson,  6  Peters, 
632,  cited.  The  Undid  States  v.  Elizabeth  Wig" 
gins,  14  Pet>  s,  334. 

434.  It  is  mcurabent  on  those  who  seek  to 
show  that  the  examination  of  a  witness  has 
been  improperly  rejected,  to  establish  their 
right  to  nave  the  evidence  admitted:  for  the 
court  will  be  presumed  to  have  acted  correctly, 
until  the  contrary  is  established.  The  Philadel- 
pkia  and  Trenton  Railroad  Company  v.  Stimpson^ 
14  Peters,  448. 

435.  To  entitle  a  party  to  examine  a  witness 
in  a  patent  cause,  the  purpose  of  whose  testi- 
monjr  is  to  disprove  the  right  of  the  patentee  to 
the  mvenlion,  by  showing  its  use  prior  to  the 
patent  by  others,  the  provisions  of  the  patent 
act  of  1836,  relative  to  notice,  must  be  strictly 
oomplied  with.    Ibid. 

436.  It  is  incumbent  on  those  who  insist  upon 
the  right  to  put  particular  questions  to  a  witness, 
to  establish  that  right  beyond  any  reasonable 
doubt,  for  the  very  purpose  stated  by  them ;  and 
they  are  not  afterwards  at  liberty  to  desert  that 
purpose,  and  to  show  the  pertinency  or  rele- 
vancy of  the  evidence  for  any  other  purpose  not 
then  suggested  to  the  court.    Ibid. 

437.  A  party  has  no  right  to  cross-examine 
any  witness,  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct 
examination.  If  he  wishes  to  examine  him  on 
other  matters,  he  must  do  so  by  making  the 
witness  his  own,  and  calling  him  as  such,  in  the 
subsequent  progress  of  the  cause.  A  iMtrt^r  can- 
not, by  his  own  omission  to  take  an  objection  to 
the  admission  of  improper  evidence,  brought 
out  on  a  cross-examination,  found  a  right  to  in- 
troduce testimony  in  chief,  to  rebut  it  or  explain 
it.    Rid. 

438.  As  a  general  rule,  and  upon  general  prin- 
ciples, the  declaration  and  conversations  or  the 
plaintiff  are  not  admissible  evidence  in  favour 
of  his  own  riffhts.  This  is,  however,  but  a  ge- 
neral rule,  and  admits  and  requires  various  ex- 
ceptions. There  are  many  cases  in  which  a 
party  ma]^  show  his  declarations  comport  with 
acts  in  his  own  favour,  as  a  pert  ot  the  res 
gestSB.  There  are  other  cases  in  which  his  ma- 
terial declarations  have  been  admitted.  The 
PhUadelphia  and  Trenton  Railroad  Company  v. 
Stimpson^  14  Peters,  448. 

439.  In  an  action  for  an  assault  and  battery 
and  wounding,  the  declarations  of  the  plaintiff 
us  to  his  internal  pains,  aches,  injuries,  and 
symptoms,  to  the  physician  attending  him,  are 
admissible  for  the  purpose  of  showing  the  nature 
mnd  extent  of  the  injuries  done  to  him.  In  many 
eases  of  inventions,  it  is  hardly  possible  in  any 
other  manner  to  ascertain  the  precise  time  and 
exact  origin  of  the  invention.    Ibid. 

440.  The  conversations  and  declarations  of  a 
patentee,  merely  affirming  that  at  some  former 
'^"nH  hn  had  invented  a  particvdar  ma'^M^a 


roa  V  well  be  objected  tc.  Bat  iiia  convenalioM 
and  declarations,  stating  thai  he  baa  made  an 
invention,  and  describing  its  details,  and  ezplaio- 
ing  its  operations,  are  properly  deemed  an  aseer- 
tion  of  his  right,  at  that  ttme^  as  an  inventor,  ts 
the  extent  of  the  facts  and  details  which  he  theo 
makes  known,  although  not  of  their  existence  at 
an  anterior  time.  Such  declarations,  oonpled 
with  a  description  of  the  natdte  and  objects  of 
the  invention,  are  to  be  deemed  a  part  of  tin 
res  gestie.  and  legitimate  evidence  that  the  in- 
vention was  then  known  and  claimed  by  him; 
and  thus  its  origin  may  be  fixed  at  leaal  as  eariy 
a»  that  period,    ibid. 

441.  If  the  rejection  of  evidence  is  a  matter 
resting  in  the  sound  discretion  of  the  oonct,  tlus 
cannot  be  assigned  as  error.    Ibid. 

442.  Testimony  was  not  offered  by  a  defend- 
ant, or  stated  by  him  as  matter  of  defeoee,  it 
the  stage  of  the  cause  when  it  is  ueoally  intrs- 
duced  according  to  the  practice  of  the  court.  It 
was  offered  after  the  defendant's  ooonsel  hid 
stated,  in  open  court,  that  they  bad  doeed  tbsir 
evidence ;  and  after  the  plaintiff,  in  conseqoenos 
of  that  declaration,  had  discharged  his  own  vit* 
ness.  The  cirouit  court  refiiMd  to  admit  the 
testimonjr.  Held^  tha,X  this  decision  was  pi»- 
per.    Ihd. 

443.  The  recital  in  a  deed,  by  the  giaotsr, 
that  he,  David  Carrick  Bocfaanan,  was  the  pi- 
tentee  of  the  land  conveyed  under  the  name  of 
David  Buchanan,  is  prima  facie  OTidence  of  ike 
fact  stated.  The  law  knows  but  one  Quauaa 
name ;  and  the  omission  or  insertion  of  the  mid- 
dle nanae,  or  of  the  initial  letter  of  that  name,  is 
immaterial ;  and  it  is  competent  for  the  party  ts 
show  that  he  is  known  as  well  withoot  as  wiik 
the  middle  name.  Gaines  et  ai.  v.  Dwm's  Loan, 
14  Peters,  322. 

444.  A  certiorari  had  been  issoed  by  the  sa- 
preme  court  to  the  circuit  coart,  on  an  ajkgalioa 
of  diminution ,  and  the  judgment  in  the  replevia 
suit  certified  to  the  supreme  ooart,  under  the 
certiorari,  substantially  differed  from  the  iod^ 
ment  described  in  the  declaration  on  the  reptena 
bond,  in  a  suit  in  the  cirouit  court,  broncht  after 
the  iodgrnent  was  rendered.  In  the  circuit  cooit, 
on  the  suit  on  the  replevin  bond,  the  judeinral 
was  used  inevidence  without  objection.  ^Heidy 
that  the  juclgroent  was  properly  given  in  evi- 
dence, to  show  the  amount  of  damages  which 
the  plaintiffs  in  the  replevin  suit  had  softained : 
and  the  defendants  in  the  suit  on  the  replevin 
bond  had  no  right  to  go  into  any  inquiry  as  te 
the  evidence  on  which  the  verdict  was  render- 
ed. Gorman  et  d.  v.  Lenoxes  Exeemiors.  15  Pe- 
ters, 115. 

445.  Although  public  documents  of  the  £«► 
vernment,  accompanying  property  found  ca 
board  of  the  private  ships  of  a  foreign  nai^en, 
are  to  be  deemed  prima  facie  evidence  of  the 
facts  which  they  state,  yet  they  are  always  cwr 
to  be  impugned  for  fraud;  and  whether  iW 
fraud  be  m  the  original  obtaining  of  those  cloca- 
ments,  or  in  the  subsequent  fraodnlent  and  iUe- 
gal  use  of  them,  where  once  it  is  satisiaciarilj 
established,  it  overthrows  aJ]  their  penclityy  and 
destroys  them  as  proof.  Fraud  will  vitiate  aay; 
even  the  most  solemn  tmnsactioos;  and  maj 
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a«erted  title  founded  upon  it^  ia  otterly  void. 
tkt  United  StaUs  ▼.  The  Amistsadj  U^  PeterSj 
S19. 

446.  Nothing'  is  more  clear  in  the  laws  of  na- 
tioQS.  as  an  established  rule  to  regulate  their 
rights,  and  duties^  and  intereourse,  than  the  doc> 
trine  that  the  ship's  papers  are  prima  facie  evi- 
dence of  what  they  state ;  and  that  if  they  are 
shown  to  be  fiaudulent,  they  are  not  to  be  heJd 
proof  of  any  valid  title  whatever.  This  rule  is 
applied  in  prize  cases  ]  and  ie  jnst  as  applicable 
to  the  transactions  of  civil  intercourse  between 
nations  in  time  of  peace.    Ibid. 

447.  A  vohiroe  of  state  papers,  published  un- 
der the  authority  of  an  act  ofcongress,  and  con- 
taining  the  authentication  required  by  the  act, 
is  legal  evidence,  fn  the  United  States,  in  all 
public  matters,  the  journals  of  congress  and  of 
the  state  legislatures  are  evidence,  and  also  the 
reports  which  have  been  sanctioned  and  pub- 
lisoed  by  authority.  This  publication  does  not 
make  that  evidence,  which  intrinsically  is  not 
so ;  but  it  gives,  in  a  most  authentic  form,  cer- 
tain papers  and  documents.  The  very  highest 
authority  attaches  to  state  p>M?f  rs  published  un« 
der  the  sanction  of  congress,  tralkins  v.  Holfnan^ 
16  Petets.  26. 

448.  Tne  owner  of  property,  alleged  to  have 
been  stolen  on  board  an  American  vessel,  on  the 
high  seas,  is  a  competent  witness  to  prove  the 
ownership  of  the  property  stolen^  on  an  indict- 
ment aeamst  a  person  charged  with  the  offence, 
under  the  "act  for  the  punishment  of  certain 
crimes  against  the  United  States,"  passed  30th 
April,  1790.  The  fine  imposed  on  the  person 
who  shall  be  convicted  of  toe  offence  of  stealing 
on  the  high  seas,  on  board  a  vessel  of  the  United 
StatesL  is  part  of  the  punishment  in  furtherance 
of  pa  olio  justice,  rather  than  an  indemnity  or 
compensation  to  the  owner.  From  the  nature 
of  an  indictment,  and  the  sentence  thereon,  the 
government  alone  has  the  right  to  control  the 
whole  proceedings,  and  execution  of  the  sen* 
tence.  Even  after  verdict,  the  government  may 
not  choose  to  bring  the  party  up  for  sentence; 
and,  if  sentence  is  pronounced,  and  the  fine  is 
imposed,  the  owner  nas  no  authority  to  interfere 
in  the  collection  of  it,  any  more  than  the  in- 
former or  prosecutor;  and  the  fine,  therefore, 
muet  be  deemed  receivable  by  the  government, 
and  the  government  alone.  The  United  States  v. 
Murphy,  16  Peters,  203. 

449.  In  cases  of  necessity,  where  a  statute 
can  receive  no  execution,  uriiess  the  party  in- 
terested be  a  witness,  there  he  must  be  allowed 
to  testify ;  for  the  statute  must  not  be  rendered 
ineflfectoal  by  the  impossibility  of  proof.    Ibid, 

460.  In  cases  where  the  statute  givine  the 
part>r  or  the  informer  a  part  of  the  penalty  or 
forfeiture,  contains  no  direct  affirmation  that  he 
shall,  nevertheless,  be  a  competent  witness ;  the 
(»urt  will  infer  it,  oy  implication,  from  the  lan- 
eaagp  of  the*  statute,  or  its  professed  objects. 

451.  Liability  for  the  acts  of  others  may  be 
created  either  by  a  direct  authority  given  for 
their  performance,  or  it  may  flow  from  their 
adoption,  or,  in  some  instances^  from  aoqnies* 


cence  in  those  acts.  But  presumptions  can  stand 
only  whilst  they  are  compatible  with  the  conduct 
of  those  to  whom  it  may  oe  sought  to  apply  them ; 
and  must  still  more  give  place  when  in  conflict 
with  clear,  distinct,  and  convincing  proof.  Fre^ 
V.  Gilson  et  d.,  16  Peters^  327. 

452.  A  separation  had  taken  place  between 
parties  alleged  to  have  been  married.  Articles 
of  separation  were  execured  by  the  parties.  A 
notice  by  one  of  the  parties  to  the  articles  of  se- 
paration, that  he  would  pay  no  debts  contracted 
by  the  person  from  whom  he  had  separated, 
which  was  inserted  in  the  Charleston  Courier 
soon  after  the  date  of  the  separation,  was  proper 
evidence  to  go  to  the  jury.  JewelVs  Lessee  v. 
Jewell^  17  Petera^  213. 

403.  On  a  question  of  marriage,  evidence  that 
the  persons  lived  together  for  so  many  years  as 
man  and  wife,  and  treated  and  spoke  of  each 
other  as  such,  is  certainly  admissible  to  show 
that  a  marriage  had  taken  place  between  them 
at  some  time  or  other ;  and  whether  before  or 
after  the  date  of  an  agreement  to  live  in  concu* 
binage,  could  not  be  material.    Ibid, 

454.  Proof  of  notice,  if  denied  by  the  answer, 
must  be  made  by  two  witnesses,  or  bv  one  wit- 
ness and  strong  circumstances.  Smith  v.  Shore 
and  Mmta^  1  M<Lean,  C.  C.  R.  27. 

465.  To  prove  boundary,  a  map  which  has 

Sverned  in  the  sale  of  town  lots  is  evidence. 
ssee  of  Harmer^s  Heirs  v.  Qwfnne,  1  McLean, 
C.  C.  R.  47. 

456.  The  statement  made  by  a  witness  in  a 
book  published  in  regard  to  the  facts  sworn  to, 
may  be  read  to  show  any  inaccuracy  of  memory. 
Ibid, 

457.  Where  the  act  of  an  executor  has  been 
sanctioned  by  the  coart,  it  afibrds  a  strong  pre* 
sumption  that  he  was  duly  aathorized  to  act 
Heirs  of  Piatt  v.  Heirs  of  APCidlough,  1  McLean, 

yy,  Vf,  eL,  73. 

458.  An  order  of  court  for  the  sale  of  the  real 
estate  of  a  deceased  person  on  application  of  the 
executor,  is  less  conclusive  than  a  judgment. 
Ibid. 

459.  So  far  as  the  judgment  of  the  court  was 
exercised  on  the  propriety  of  the  sale,  &c.,  it  is 
conclusive.    Ibid, 

460.  A  notice  to  the  endorser  of  the  dishonour 
of  a  bill,  left  with  a  boarder  at  the  same  house, 
with  a  request  to  hand  it  to  him,  is  sufficient. 
Bank  of  the  United  States  v.  Hatch,  1  McLean,  C. 
C.  R.  92. 

461.  An  agreement  to  admit  certain  deposi- 
tions as  evidence  is  binding,  until  the  cause  shall 
be  finally  decided,  ^inde  et  al,  v.  Flatter  et  d,^ 
1  McLean,  C.  C.  R.  115. 

462.  An  instrument  of  thirty  years'  standing, 
not  impeached,  need  not  be  proved  by  the  sub- 
scribing witness.    Ibid. 

463.  A  witness  may  be  discredited  byproving 
that  he  stated  diflerently  from  the  faots-swom 
to ;  but  he  cannot  be  sustained  bv  proving  that 
he  made  other  statements  corroborative  of  his 
oath.  Elliott  and  Meredith  v.  Pearl,  1  M'LeaOi 
C.  C.  R.  211. 

464.  Hearsay  is  not  evidence,  except  m  eases 
of  boundary  and  pedigree »    Ibidi 
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465.  What  a  witness  said  as  to  a  corner  of  a 
survey  is  not  evidence.    Ibid. 

466.  That  is  hearsay  which  is  known  to  the 
public  and  is  spoken  of  generallvj  and  not  what 
an  individual  may  have  said.    laid. 

467.  Marriage  may  be  proved  by  general  re- 
putation, cohabitation,  and  the  express  recogni- 
tion of  the  wife  in  the  will  of  the  husband.  Hinde 
et  al.  V.  Vattierj  1  McLean,  C.  C.  R.  116. 

468.  The  notes  of  a  surveyor  of  that  which  he 
is  officially  required  to  examine,  in  making  a 
survey,  are  evidence.    Ibid. 

469.  But  any  other  facts  noted  on  the  plat, 
which  may  as  well  be  known  to  others  as  to  the 
surveyor,  are  not  evidence.    Ibid. 

470.  The  certificate  under  the  seal  of  the  no- 
tary of  demand  and  protest  for  non-payment, 
when  the  bill  becomes  due,  is  evidence.  Jonea 
▼.  Heaton,  1  MXean,  C.  C.  R.  317. 

471.  Bank-notes  alleged  to  be  enclosed  in  a 
letter  stolen  from  the  mail,  need  not  be  proved 
by  a  person  who  has  seen  the  president  and 
cashier  write.  United  States  v.  Keetif  I  M'Lean, 
C.  C.  R.  429. 

472.  Any  one  who  deals  in  such  notes,  as 
cashiers  of  banks,  &c.,  may  prove  their  genuine- 
ness.   Ibid. 

473.  A  check  drawn  on  the  bank,  and  which 
circulates  as  money,  may  be  proved  in  the  same 
way.     Ibid. 

474.  Moneys  collected  by  the  government  on 
execution,  may  be  shown  as  a  credit  against  the 
government,  without  presenting  the  evidence  of 
payment,  in  the  first  instance,  to  the  treasury. 
Myers  v.  The  United  StaUs.  1  MXean,  C.  C.  R. 
493. 

475.  Confessions,  to  be  exclnded  from  the 
jury,  must  have  been  made  by  the  prisoner  un- 
der some  hope  of  advantage,  or  extorted  by  fear. 
The  United  States  v.  Nott,  1  M'Lean,  C.  C.  R. 
499. 

476.  Some  evidence  is  necessary  of  the  ge- 
nuineness and  value  of  bank-notes,  charged  to 
have  been  stolen  out  of  a  letter.    Ibid. 

477.  To  convict  a  nerson  of  stealing  a  letter, 
&c.,  who  18  employed  in  the  department  of  the 
post-office,  such  employment  must  be  distinctly 
alleged  and  proved.    Ibid. 

478*  What  an  individual  may  have  said,  as  to 
a  certain  corner  or  line,  is  not  evidence,  tnough 
public  reputation  may  prove  boundaries.  Nel- 
s<m*s  Lessee  v.  Hall  et  al.,  1  M'Lean,  C.  C.  R. 
618. 

479.  Where  the  original  comers  and  lines  are 
established,  they  control  courses  and  distances. 
But  courses  and  distances  govern,  where  there 
are  no  established  objects  to  control  them.  Ibid. 

480.  The  upsetting  of  a  stage  is  prima  facie 
evidence  of  negligence;  and  a  passenger  who 
has  been  injured  need  show  nothing  more  to 
sustain  his  action.  MKinney  v.  Neil,  1  M'Lean, 
C.  C.  R.  540. 

481.  The  proprietor  is  not  responsible  for  ca- 
sualties which  could  not  be  foreseen  or  guarded 
against.    Ibid. 

482.  But  he  is  liable  for  the  smallest  degree 
of  neg^ligenoe,  want  of  care,  or  want  of  skiU  in 
the  dnner.    Ibid. 


483.  Want  of  skill  in  the  driver,  being  a  ma* 
terial  fact  in  the  cause,  may  be  proved  as  any 
other  fact.     Ibid. 

484.  The  books  of  the  party  are  not  evidence, 
unless  made  so  by  a  call  to  produce  them.  Slon- 
ley  V.  Whinple,  2  M<Lean,  C.  C.  R.  35. 

485.  Wnere  the  evidence  conflicts^  a  verdict 
will  not  be  set  aside.    Ibid. 

486.  By  the  English  rule,  the  adraiseioDS  of  a 
late  partner  are  evidence  to  charge  the  firm. 
Bispham  v.  Patterson  et<d.,2  M'Lean,  C.  C.  R.  87. 

487.  A  different  rule  has  been  estal^ished  in 
New  York.    Ibid. 

488.  The  supreme  court  of  the  United  States 
seem  inclined  to  the  New  York  mle ;  and  under 
their  authority  this  court  exclude  the  confessioos 
of  a  partner  after  the  expiration  of  the  partner- 
ship.   Ibid. 

489.  If  the  maker  of  a  note  prove  fraud,  the  as- 
signee is  bound  to  show  a  valuable  consideration. 
M^Clintock  V.  Cummins,  2  M'Lean,  C.  C.  R.  9S. 

490.  Parol  proof  of  the  contents  of  a  wriilen 
agreement  cannot  be  given,  if  it  be  in  the  bands 
of  the  opposite  party^  unless  notice  has  be«n 
given  to  produce  it.  united  States  v.  Winekester, 
2  M'Lean,  C.  C.  R.  135. 

491.  The  rule  of  evidence  is  the  same  in  cri- 
minal as  in  civil  cases.    Ibid. 

492.  The  record  of  a  judgment  for  the  same 
cause  can  only  be  received  in  evidence  to  bar 
the  plaintiff's  action,  or  to  show  that  certain 
proceedings  under  it  have  operated  to  change 
the  right  of  property.  Hopkins  v.  Menedger,  f 
M'Lean,  C.  C.  R.  145. 

493.  A  contract  between  certain  passei^ers 
and  the  agent  of  a  stage  line,  cannot  oe  prmd 
by  an  individual  not  a  party  to  the  oontxact 
Maury  v.  Tdlmadge,  2  M'Lean,  C.  C.  R.  157. 

494.  A  general  custom,  as  to  the  number  of 
passengers  conveyed,  may  be  proved,  but  sot 
the  practice  established  on  the  route.     Ibid. 

495.  The  declarations  of  a  driver  are  not,  ia 
genera],  evidence.    Ibid. 

496.  The  jury,  in  a  patent-right  case,  will 
determine  from  the  models  and  other  evidence 
whether  there  is  a  difference  in  principle  be>- 
tween  the  two  machines.  Smith  v.  Peane,  S 
M'Lean,  C.  C.  R.  176. 

497.  In  an  action  by  the  assignee  against  tbe 
assignor  of  a  note,  it  is  not  necessary  to  prove  the 
execution  of  it.  Kendall  v.  FreemaOy  2  M'Lean, 
O.  L.  1\.  lo9. 

498.  The  endorsement  must  be  proved.  Aai. 

499.  The  acceptance  of  a  bill  is  evidem^ 
against  the  acceptor,  in  behalf  of  the  drawer  of 
so  much  money,  unaer  the  money  counts. 
jamin  v.  Tillman,  2  M'Lean,  C.  C.  R.  43. 

500.  If  the  plaintiff  fail  to  prove  the 
contract,  he  may  recover  on  the  general  obiLGta. 
In  such  case,  the  facts  of  the  spedal  contract 
may  be  gone  into,  to  show  the  amount  doe. 
Ames  V.  Le  Rm,  2  M'Lean,  C.  C.  R.  216. 

501.  Possession  of  a  note,  payable  to  bearer, 
is  prima  facie  evidence  of  right.    Ibid. 

502.  In  an  action  between  the  holder  of  a.  'bSI 
of  exchange  and  the  acceptor,  the  bill 
dence  under  the  general  money  counts. 
V.  Carpenter,  2  Ml^ean,  C.  C.  R.  235. 
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503.  So  it  is  eyidence  between  the  holder  and 
a  remote  endorser.    Ibid, 

504.  The  lapse  of  twenty  years  creates  a 
presamption  tbat  a  bond  has  been  paid.  Det^ 
nision  r.  M'-Keen^  2  McLean,  C.  C.  R.  253. 

505.  This  may  be  rebutted  by  circumstances. 
M, 

506.  Circumstantial  eyidence  is  suflicient  to 
convict,  bat  it  should  be  received  with  caution. 
United  States  ▼.  Martin^  2  McLean,  C.  C.  R.  256. 

507.  An  individual  who  holds  himself  out  to 
the  world  as  a  partner  is  liable  as  such,  though 
he  have  no  interest  in  the  firm.  Benedict  et  td.  v. 
Davis's  Administrators^  2  McLean,  C.  C.  R.  347. 

508.  But  this  holding  out  must  have  been 
such  as  to  justify  the  inference  that  the  creditor 
had  knowledge  of  it.    Ibid, 

509.  A  declaration  by  an  individual  that  he 
was  a  partner  to  some  four  or  five  individuals, 
of  which  the  creditor,  when  he  trusted  the  firm, 
could  have  had  no  knowledge,  will  not  consti- 
tute a  liability.    Ibid. 

510.  To  rebut  such  declarations,  the  contract 
made  between  the  parties,  though  by  parol, 
may  be  proved.    Ibid, 

511.  On  an  indictment  against  a  postmaster 
for  secreting  or  embezzling  a  letter,  it  is  enough 
to  show  chat  it  came  into  the  hands  of  the  post- 
master, in  the  words  of  the  statute,  witnout 
thawing  where  it  was  mailed,  and  on  what  route 
it  was  conveyed.  United  States  v.  Lancaster,  2 
M'Lean,  C.  C.  R.  43. 

512.  A  transcript  from  the  post-office  depart- 
ment, to  show  the  indebtment  of  a  postmaster, 
need  not  contain  a  full  copy  of  his  quarterly  re- 
turn. In  such  cases  the  oalance  is  returned  by 
the  postmaster.  Lawrence  v.  The  United  States^ 
2M'Lean'sC.  C.  R.  581. 

513.  Where  the  surety  is  charged  with  re- 
ceipts for  postage  for  a  part  of  the  quarter,  ihe 
return  for  the  full  quarter  is  evidence  to  show  an 
average  liability  for  a  part  of  it.    Ibid, 

514.  A  demurrer  to  evidence  admits  the  facts 
proveci,  and  every  legal  presumption  which  may 
be  drawn  from  them.  Jones  y.  Vanzandt,  2 
M^Lean'sC.  C.  R.  596. 

515.  A  motion  to  overrule  the  evidence  can 
only  be  made  on  the  ground  of  its  irrelevancy  or 
incompetency.    Ibid. 

5 16.  If  there  be  evidence  conducing  to  prove 
the  case  made  in  the  declaration,  the  court  will 
not  overrule  it.    Ibid, 

517.  "Where  a  receipt  for  the  payment  of  a 
judgment  has  been  improperly  ootained  by  a 
de/endant,  without  the  pavment  of  the  amount, 
from  the  deputy  clerk,  the  court  will  not  set 
a£i<le  an  execution  issued  on  the  judgment. 
Welddes  v.  Edsell,  2  M'Lean's  C.  C.  R.  366. 

518.  Where  a  party  is  charged  with  fraud  in 
a  particular  transaction,  evidence  may  be  ofiered 
of  previous  fraudulent  transactions  between  him 
and  third  persons.  And  whenever  the  intent  or 
gui\ly  knowledge  of  a  party  is  material  to  the 
issue  of  the  case,  collateral  facts,  tending  to  es- 
tabliMh  BQch  intent  or  knowledge,  are  proper  evi- 
dence. Bottomly  v.  The  United  States,  1  Story's 
C.  C.  R.  135. 

519.  When  a  public  officer  is  charged  with 
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conspiracy  or  fraud  in  the  discharge  of  his  du- 
ties, the  presumption  of  law  in  favour  of  his  in- 
nocence will  prevail  against  circumstances  of 
suspicion^  but  may  be  overcome  by  proof  of  pre- 
vious dehnquencies  of  a  similar  nature.    Ibid. 

520.  Parol  evidence  is  admissible  in  all  cases 
to  establish  fraud.    Ibid. 

521.  A  representation  made  to  a  stranger  in 
respect  to  a  sale,  and  by  him  communicated  to 
a  third  person,  so  as  to  become  the  basis  of  a 
purchase  by  the  hitter  from  the  party  making 
the  representation,  is  not  treated  res  mter  alios 
acta,  but  as  if  made  directl3r  by  the  vendor  to  the 
vendee.  Crocker  v.  Lewis,  3  Sumner's  C.  C. 
R.  1. 

522.  The  negotiations  and  conversations  of  a 
party  charged  with  false  and  fraudulent  repre- 
sentations are  allowed  to  be  taken  into  conside- 
ration in  order  to  determine  the  question  of 
fraud.    Ibid, 

523.  The  letter  of  a  deponent  having  been 
ofiered  in  evidence :  Held,  that  it  was  not  admis- 
sible, except  to  contradict  or  qualify  some  of  the 
statements  made  in  his  deposition.    Ibid, 

524.  Semble :  where  evidence  is  unimportant 
in  its  bearings,  and  unless  clearly  Irrelevant,  it  is 
better  to  admit  it  at  a  trial,  so  as  to  avoid  a  mo- 
tion for  a  new  trial,  in  case  of  its  rejection.   Ibid, 

525.  The  genenl  rule  at  law  is.  that  no  evi- 
dence shall  to  admitted  but  what  is  or  might  be 
under  the  examination  of  both  parties.  Uass  v. 
Stinson,  3  Sumner's  C.  C.  R.  98. 

526.  Evidence  by  confessions,  especially  when 
it  goes  to  the  whole  merits  of  the  case,  is  open 
to  much  objection.  Smith  v.  Bumham,  3  Sum- 
ner's C.  C.  R.  435. 

527.  Where,  in  a  writ  of  error,  exception  was 
taken  to  the  admission  bv  the  judge  of  the  tes- 
timony of  merchants  and  appraisers  in  Boston, 
in  respect  to  the  market  value  of  sugars  in  Cuba, 
it  was  held,  the  market  value  being  a  question 
of  opinion  as  well  as  of  fact,  such  testimony  was 
admissible,  as  being  in  the  nature  of  evidence 
by  exports,  and  of  the  same  degree  as  the  evi« 
dence  of  merchants  in  Cuba.  Alfonso  v.  United 
States,  2  Story's  C.  C.  R.  421. 

528.  Exception  being:,  alsOi  taken  to  the  ad- 
missioii  of  certain  evidence,  as  to  prior  fraudu- 
lent shipments  to  other  parties,  maoe  bv  B.,  the 
shipper  of  the  sugar  for  the  claimants,  the  judge 
refused  to  affirm  that  the  evidence  was  impro- 
perly admitted.    Ibid. 

529.  Exception  being,  also,  taken  to  the  ad- 
mission of  other  invoices  of  shipments  in  July 
and  August  (this  shipment  being  made  in  May), 
to  show  the  market  value  of  susar,  it  was  held 
that  they  were  properly  admitted.    Und. 

530.  A  witness,  whose  books  are  out  of  his 
reach,  so  that  he  cannot  have  access  to  them, 
may  testify  to  their  contents.  Crocker  v.  Lewis, 
3  Sumner's  C.  C.  R.  1. 

531.  Papers  from  the  probate  records,  showing 
that  a  person  was  treated  by  the  probate  court 
as  the  lawful  guardian  of  a  non  compos,  will  be 
received  as  prima  hcie  evidence,  after  a  long 
lapse  of  time,  to  supply  the  direct  proof  of  a 
probate  appointment.  Thomas  v.  Hatch,  3  Sum- 
ner's C.  C.  R.  170. 
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2.  Written  Evidenu. 

632.  A  lenteDce  of  revereal  and  restoimtion, 
by  which  property  captured  on  the  high  seas  is 
again  restored  to  the  owners,  is  not  eonolosife 
evidence  that  the  captors  were  wrong  doers. 
Jennings  if.  Carson^  4  Cranch,  2 ;  2  Cond.  Rep.  2. 

533.  The  defemiant  having  read  a  letter  Irom 
the  ^iainlifiPs  ageirt,  in  answer  to  a  letter  from 
himself,  cannot  give  in  evidence  a  copy  of  his 
own  letter,  without  proving  it  to  be  a  true  copy 
by  a  witness.  Smith  et  al.  ▼.  Carrington^  4  Cranch, 
62;  2  Cond.  Rep.  26. 

534.  To  introduce  into  a  cause  the  copy  of  any 
paper,  the  truth  of  that  paper  most  be  estab- 
lisned;  and  sufficient  reasons  for  the  non-pro- 
duction of  the  original  must  be  given.    Ibid, 

535.  Query^  Whether,  upon  a  motion  to  com- 
mit a  person  lor  treason,  an  affidavit,  stating  the 
substance  of  a  letter  in  possession  of  the  affiant, 
be  admissible  evidence  ?  Ex  parte  Bollman  and 
Swartwout^  4  Cranch,  75 ;  2  Cond.  Rep.  33. 

536.  The  act  of  Viiginia,  incorporating  the 
Bank  of  Alexandria,  is  a  public  law,  and  may 
be  given  in  evidence,  without  being  specially 

g leaded.     Young  v.  The  Bank  o^  Alexandria,  4 
ranch,  384 ;  2  Cond.  Rep.  150. 

537.  The  official  certificate  of  survey  returned 
by  a  legal  sworn  surveyor  in  Vitginia,  cannot  be 
invalidated  by  a  particular  fact  tending  to  show 
an  impossibility  toat  the  survey  should  have  been 
made  in  the  time  intervening  between  the  date 
of  the  entry  and  the  date  of  the  certificate  of 
survey.  Pollard  and  Picket  v.  Dmght  et  o/.,  4 
Cranch,  421 ;  2  Cond.  Rep.  157. 

538.  Under  the  statute  of  Pennsylvania  of 
1715,  relative  to  the  recording  of  deeds,  if  a  deed 
conveyed  lands  in  several  counties,  and  was  re- 
corded in  one  of  those  counties  ]  an  exemplifica- 
tion of  it  was  good  evidence  as  to  the  lands  in 
the  other  counties.  M'-Keen  v.  DeUmcnfs  Leseee^ 
5  Cranch,  22;  2  Cond.  Rep.  179. 

539.  Copies  of  the  proceedings  in  the  vice  ad- 
miralty court  of  Jamaica  are  admissible  in  evi- 
dence, when  certified  under  the  seal  of  the  court 
by  the  deputy  registrar,  who  is  certified  by  the 
judge  of  the  court,  who  is  certified  by  a  notary 
public.  Yeaton  v.  Fry,  5  Cranch,  335 ;  2  Cond. 
Rep.  273. 

540.  Depositions,  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintifi*;  althoueh  the 
plaiiitifi'  had  not  notice  of  the  time  aad  flaoe  of 
taking  the  same.    Ibid, 

541.  A  bill  of  lading,  stating  the  property  to 
belong  to  A  and  B,  is  not  conclusive  evidence, 
and  does  not  estop  A  from  showing  the  property 
to  belong  to  another.  The  Maryland  Ins,  Co,  v. 
Ruden^s AdnCr^  6  Cranch,  338 ;  2  Cond.  Rep.  392. 

542.  If  a  clerk  of  a  court  certify  at  the  foot 
of  a  paper,  purporting  to  be  a  record,  ''  that  the 
atoregoing  is  truly  taken  from  the  record  of  pro- 
ceedings'' of  his  court;  and  if  the  judse,  cnief 
justice,  or  presiding  ma^strate  certify  that  such 
attestation  of  the  clerk  is  in  due  form  of  law,  it 
is  to  be  presumed  that  the  paper  so  certified  is 
%  full  copy  of  all  the  proceedings  in  the  case,  and 


is  admissible  in  evidepce.  Yer^funn^  ▼.  Hmwaad, 
7  Cranch,  408 ;  2  Cond.  Rep.  548. 

643.  But  if  the  writiug  produced  do  not  por- 
port  to  be  a  record,  but  a  mere  tianscrqit  af  mi- 
nutes extracted  from  the  docket  of  the  oowrt,  it 
is  not  admissible  in  evidence.    Uni. 

544.  By  the  laws  of  North  Carolina  and  Ten- 
nessee, a  deed  for  land  in  Tennessee,  execoted 
in  North  Carolina,  by  grantors  residing  tiaere  in 
the  year  1794,  proved  in  1797  by  one  of  the  snb- 
soribing  witnesses,  before  a  judge  in  North  Ca- 
rolina, and  recorded  in  lfi^8,  in  the  proper 
county,  in  Tennessee,  is  valid,  and  naay  be  givea 
in  evidence  in  ejectment.  JJtadhcc/i  t.  PaiUtk 
et  o2.,  7  Cranch,  277;  2  Cond.  Rep.  491. 

545.  A  certificate  of  the  governor  of  the  iabnd 
of  Martinique,  acting  within  his  legitimate  au- 
thority, in  reference  to  a  matter  in  &e  island,  is 
proper  evidence.  Binghwn,  Plaintiff  ts  £ 
V.  Cabot  et  oi.,  3  Dall.  19 ;  1  Cond.  Rep.  13. 

546.  The  letters  of  the  agent  of  oongress, 
dent  abroad  during  the  revolutionary  war,  ad- 
dressed to  that  body,  relative  to  the  boaineaa  of 
his  trust ;  the  resolutions  of  coogreason  the  sab> 
ject,  and  certified  copies  of  the  same  from  the 
office  of  the  secretary  of  state,  are  evidence  in 
a  suit  against  the  agent,  instituted  by  individiials 
clahning  damages  for  acts  done  as  a  pabUe 
agent.     Ibid, 

547.  The  undertaking  declared  upon,  being 
for  the  duty  of  another,  it  must,  to  save  it  from 
the  statute  of  frauds  and  perjuries,  be  in  writing 
and  wholly  so.  Clarke  v.  Russell^  3  Dall.  415;  1 
Cond.  Rep.  193. 

548.  It  is  a  good  general  principle,  that  vril- 
ten  agreements  ought  to  be  expounded  by  them- 
selves. Graves  and  Bamvftdl  v.  The  Boetam  Ma- 
rine Ins,  Co,f  2  Cranch.  419;  1  Cond.  Rep.  435. 

549.  No  principle  is  more  clearly  settled,  than 
that  the  construction  of  written  endenee  is  ex- 
clusively with  the  court.  Levy  v.  GadAy,  3 
Cranch,  180;  2  Cond.  Rep.  486. 

550.  The  fact,  that  there  is  an  erasare  or  in- 
terlineation apparent  on  the  face  of  the  deed^ 
does  not,  of  itself,  avoid  it ;  to  prodoce  this  eieet, 
it  must  be  shown  to  have  been  made  under  cir- 
cumstances that  the  law  does  not  warrant :  parol 
evidence  is  let  in  for  this  purpose;  and  the  au»> 
chiefl  if  any,  would  equally  press  on  both  Me^ 
Speake  et  al,  v.  The  United  States^  9  Cranch,  2S; 
3  Cond.  Rep.  244. 

551.  The  name  of  an  obligor  may  be 
from  a  bond,  and  a  new  obligor  inserted,  by 
sent  of  all  the  parties,  without  making  tlie  boad 
void  ;  such  consent  may  be  proved  by  parol  evi- 
dence; and  it  is  immaterial  whether  the  oomert 
be  given  before  or  after  the  execation  of  ths 
deed.    Ibid, 

552.  A  copy  of  a  deed  from  a  deik  of  the 
court,  without  the  certificate  of  the  fnak^ag 
judge,  that  the  attestation  of  the  cleik  la  in  due 
form,  cannot  be  received  as  evidenoe  in  a 
in  equity.  Drummond^s  JdmW  v. 
Trttstees,  9  Cranch,  122;  3  Cond.  Rep.  303. 

653.  If  the  plaintifi"  in  his  dedaratkm 
the  whole  tract,  a  deed,  showing  that  he  ha 
only  an  undivided  interest,  cannot  be  givnt  ii 
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evidence.  D<m,  Lessee  of  Lewis  and  WtfSy  t. 
M'Farland  et  d.,  9  Cranch,  151^  3  Cond.  Rep. 
317. 

554.  Where  a  deposition  has  once  been  read 
in  evidence  without  opposition,  it  cannot  be 
afterwards  objected  to  as  oeing  irregularly  taken. 
Evans  V.  Hettich^  7  Wheat.  453;  5  Cond.  Rep. 
317. 

555.  No  demand  of  payment,  or  notice  of  non- 
payment, by  a  notary  public,  is  necessary  in  the 
case  of  promissory  notes.  A  protest  is,  strictly 
speaking,  evidence  in  the  case  of  foreign  bills 
of  exchange  only.  Nichdls  y.  Webb,  8  Wheat. 
326;  5  Cond.  Rep.  451. 

556.  But  it  is  a  principle,  tbat  memorandums 
made  by  a  person,  in  the  ordinary  course  of  his 
business,  uf  acts  which  his  duty,  in  such  busi- 
ness, requires  him  to  do  for  others  are,  in  case  of 
his  aeath,  admissible  evidence  of  acts  so  done. 
A  fortiori,  the  acts  of  a  public  officer  are  so  ad- 
missible, though  they  may  not  be  strictly  official, 
if  they  are  according  to  general  usage,  and  the 
ordinary  course  of  his  office.    Ibid. 

557.  Therefore,  the  books  of  a  notary  public, 
proved  to  have  been  re^larly  kept,  are  admiesi- 
ole  in  evidence,  after  his  decease,  to  prove  a  de- 
mand of  payment,  and  notice  of  nonpayment  of 
a  promissory  note.    Ibid. 

558.  Under  the  act  of  the  26th  of  May.  1790, 
ch.  38,  copies  of  the  legislative  acts  of  toe  se- 
veral states,  authenticated  by  having  the  seal  of 
the  state  affixed  thereto,  are  conclusive  evidence 
of  such  acts  in  tbe  courts  of  other  states,  and  of 
the  Union.  No  other  formality  is  required  than 
the  annexation  of  the  seal ;  and,  in  the  absence 
of  all  contrary  proof,  it  mnst  be  presumed  to 
have  been  done  Dy  an  officer  having  the  custody 
thereof,  and  with  competent  authority  to  do  the 
act.  United  States  v.  Amedy,  IX  Wheat.  392;  6 
Cond.  Rep.  362. 

559.  When  one  party  to  an  agreement,  signed 
by  the  other  contracting  party,  nad  delivered  to 
such  party  a  copy  of  the  agreement  in  his  own 
handwriting,  but  not  signed  by  him,  and  from 
the  nature  of  the  instrument  it  was  to  be  fairly 
presumed  the  original  was  in  his  custody,  notice 
to  produce  the  original  paper,  in  order  to  give 
the  copy  in  evidence,  is  not  necessary.  Such  a 
copy,  when  offered  to  charge  the  party  by  whom 
the  same  was  made,  and  who,  by  the  tenor  of 
the  agreement,  was  to  perform  certain  acts  there- 
in stated,  may  be  considered  not  as  a  copy,  but 
as  an  original,  in  relation  to  the  obligations  of  the 
purty  giving  toe  copy,  and  be  so  given  in  evi- 
dence.    Carroll  v.  Peake^  1  Peters,  22. 

560.  Where  letters,  a  part  of  the  evidence  in 
the  csourt  below,  have  become  lost  or  mislaid, 
every  thing  is  to  be  presumed  to  have  been  con- 
tained in  them,  to  support  the  opinion  of  the 
court,  in  relation  to  their  contents ;  and  the  party 
v^ho  denies  that  the  letters  authorized  the  deci- 
sion of  the  coort  upon  them,  must  show,  by  evi- 
dence, their  contents.    Ibid, 

561.  The  cross-examination  of  a  ivitness  by 
the  opposite  party  is  considered  as  a  waiver  of 
exceptions  to  the  regularity  of  his  deposition. 
T%«  Afechanics^  Bank  of  Alexandria  v.  Maria  and 
EMuisa  Setan,  1  Peters,  307. 


562.  By  the  rules  of  the  supreme  court,  ^'  ia 
all  cases  of  eauity  and  admiralty  jurisdiction,  no 
objection  shall  be  allowed  to  be  taken  to  the  ad- 
missibility^ of  any  deposition,  deed,  grant,  or 
other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court 
below,  but  the  same  shall  otherwise  be  deemed 
to  have  been  taken  by  consent."    Ibid. 

563.  Where  the  general  agent  of  parties  oar* 
rying  on  business  in  a  tan  yard,  instead  of  a  jour« 
nal  of  hides  received  for  tne  parties  from  day  to 
day,  gave,  at  considerable  intervals,  certiiicatet 
of  the  total  amount  of  hides  received  from  the 
last  preceding  settlement,  up  to  the  periods  when 
the  certificates  bcio  jate ;  such  certificates  are 
equally  binding  as  certificates  detailing  the  se- 
parate transactions  of  each  day,  and  may  be  read 
in  evidence  to  charge  the  parties,  whose  agent 
the  person  giving  the  certiocate  was.  Barry  y. 
Foylesy  1  Peters,  316. 

564.  The  authority  given  by  the  act  of  con- 
gress of  24th  September,  1789,  ch.  20,  to  take 
depositions  of  witnesses,  m  the  absence  of  the 
opposite  party,  is  in  derogation  of  the  rules  of  the 
(X)mmon  law,  and  has  always  been  construed 
strictly :  and,  therefore,  it  is  necessary  to  esta^i 
blish,  that  all  the  reauisites  of  tho  law  have 
been  complied  with,  before  such  testimony  is 
admissible.    Bell  v.  Morrison,  1  Peters,  355. 

565.  The  certificate  of  the  magistrate  taking 
the  deposition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  deposition  to 
be  read  to  the  jnry,  if  all  the  necessary  facts  are 
there  sufficiently  disclosed.    Ibid. 

566.  It  should  plainly  appear,  from  the  certi- 
ficate of  the  magistrate,  that  all  the  requisites  of 
the  statute  have  been  fully  complied  with,  and 
nopresumption  will  be  admitted  to  siipply  any 
defects  in  the  taking  the  deposition,    ibid. 

567.  A  letter  from  a  deceased  member  of  a 
family,  stating  the  pedigree  of  the  family,  and 
sworn  by  the  wife  to  have  been  written  by  her 
husband,  who  also  swore,  in  her  deposition,  that 
the  facts  stated  in  the  letter  had  been  fre<juently 
mentioned  by  her  husband  in  his  lifetime,  is  legal 
evidence,  as  is  also  the  deposition  of  the  witness^ 
in  a  question  of  pedigree.  Elliott  v.  Piersol,  I 
Peters,  337. 

568.  In  a  case  where  a  controversy  had  arisen, 
or  was  expected  to  arise,  between  parties,  con- 
cerning the  validity  of  a  deed,  against  which 
one  of  the  parties  claimed,  but  no  controversy 
was  then  expected  to  arise  about  the  heiiship; 
a  letter  written  about  the  time,  stating  the  pedi- 
gree of  the  claimants,  was  not  considered  as  ex- 
cluded, by  the  rule  of  law  which  declares  that 
declarations  relating  to  pedigree,  made  post  litem 
motam,  cannot  be  ^[iven  in  evidence.     Ibid. 

569.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  instrument  itself.  The  nafety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressions,  made  by  a  con- 
versation introductory  to  the  agreement.  Tayloe 
V.  jRtggs,  1  Peters,  598. 

570.  A  joint  and  several  bond,  where  it  wa4 
not  understood  to  be  offered  as  general  evidenoa 
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as  to  all  the  parties  to  it,  but  only  as  to  one  of 
the  obligors,  and  was  connected  with  a  title  de- 
rived from  that  obligor,  was  properly  permitted 
to  go  to  the  jury,  upon  proof  of  the  execution  of 
the  bond  by  that  obligor  alone ;  as,  under  the  cir- 
cumstances, it  was  prima  facie  evidence  of  his 
execution  of  the  instrument.  Conard  v.  The  At- 
lantic Insurance  Co,j  1  Peters,  451. 

571.  After  the  plaintiffs  had  proved,  by  a  sur- 
veyor, that  most  of  the  lines  and  streets  in 
"Howard's  late  Addition  to  Baltimore  Town," 
had  been  run  by  him  as  the  same  were  marked 
in  a  particular  plot,  upon  which  was  the  lot  of 
ground  for  which  the  ejectment  was  brought, 
they  gave  the  plot  so  authenticated  in  evidence. 
This  was  contained  in  a  volume  in  which  were 
also  other  plots.  The  defendant  then  offered  in 
evidence  another  plot,  in  the  same  volume,  but 
gave  no  evidence  to  authenticate  it,  claiming  to 
use  the  same  in  evidence,  as  it  was  authenti- 
cated in  the  same  volume  in  which  was  that  ex- 
hibited bv  the  plaintiffs.  It  was  held,  that  the 
whole  volume  was  not  in  evidence;  and  if  the 
defendant  meant  to  use  any  plot  in  the  same,  it 
was  his  duty  to  establish  it  by  competent  proof 
of  its  particular  authenticity.  Chirac  et  al.  v. 
Reinecketj  2  Peters,  619. 

572.  A  witness,  the  clerk  of  the  plaintiff,  ex- 
amined under  a  commission,  slated  the  payment 
of  a  sum  of  money  to  have  been  made  by  him 
to  the  defendant,  and  that  the  defendant  at  his 
request  made  an  entry  in  the  plaintiffs  rough 
cash  book,  writing  his  name  at  full  length,  and 
stating  the  sum  paid  to  him,  not  so  much  for  the 
sake  of  the  receipt,  as  in  order  for  him,  the  wit- 
ness, to  become  acaitainted  with  his  signature, 
and  the  way  of  spelling  his  name.  It  is  not  ne- 
cesijary  to  produce  the  book  in  which  the  entry 
was  made,  and  parol  evidence  of  the  payment 
of  the  money  is  legal.  It  cannot  be  laid  down 
as  a  universal  rule,  that  where  written  evidence 
of  a  fact  exists,  all  parol  evidence  of  the  same 
fact  is  excludea.    Keene  v.  Mecde,  3  Peters,  7. 

573.  An  account  stated  at  the  treasury  depart- 
ment, which  does  not  arise  in  the  ordinary  mode 
of  doing  business  in  that  department,  can  derive 
no  additional  validity  from  being  certified  under 
the  act  of  congress.  A  treasury  statement  can 
only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  chan- 
nels of  the  department,  where  the  transactions 
are  shown  by  its  books.  In  these  cases  the  offi- 
cers may  well  certify,  for  they  must  have  ofii- 
cial  knowledsfe  of  the  facts  stated.  United  States 
V.  Bufordj  3  Peters,  29. 

574.  But  when  moneys  come  into  the  hands 
of  an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  officers  of 
the  department.  In  such  a  case  the  claim  of 
the  United  States  for  money  thus  in  the  hands 
of  a  third  person,  must  be  established,  not  by 
a  treasury  statement,  but  by  the  evidence  on 
which  that  statement  was  made.    Ibid. 

575.  On  a  trial  in  ejectment,  the  plaintiffs 
offered  in  evidence  a  number  of  entries  of 
recent  date,  made  by  the  defendants,  within 


the  bounds  of  the  tract  of  land  in  dispnte,  de- 
signated as  "Young's  four  thousand  acres ;"  and 
attempted  to  prove,  by  a  witness,  that  Youn^, 
when  he  made  the  entries,  had  heard  of  the 
plaintiffs'  claim  to  the  land.  The  defendants 
then  offered  to  introduce  as  evidence,  official 
copies  of  entries  made  by  other  and  tnird  per- 
sons since  the  date  of  pmintiffs'  grant,  for  the 
purpose  of  proving  a  general  opinion,  that  the 
lands  contamed  in  the  plaintiffs'  survey,  made 
under  the  order  of  the  court,  after  the  com- 
mencement of  the  suit,  were  vacant  at  the  date 
of  such  entries;  and  to  disprove  notice  to  him 
of  the  identity  of  plaintiffs'  claim,  when  he 
made  the  entries  unaer  which  he  claimed.  This 
evidence  was  unquestionably  irrelevant.  String 
er  et  al,  v.  The  Lessee  of  Young  et  a2.,  3  Petcn, 
337. 

576.  Entries  made  subsequent  to  the  plain- 
tiffs' claim,  whatever  might  have  been  the  im- 
pression under  which  they  were  made,  ooold  not 
possibly  affect  the  title  held  under  a  prior  entry. 

577.  A  commission  was  issued  in  the  name  of 
Richard  M.  Meade,  the  name  of  the  party  be- 
ing Richard  \V.  Meade.  This  is  a  clerical  error 
in  making  out  the  commission,  and  does  not  af- 
fect the  execution  of  the  commission.  Keene  t. 
Meade^  3  Peters,  6. 

578.  It  is  not  known  that  there  is  any  practice 
in  the  execution  or  return  of  a  commission,  re- 
auiring  a  certificate,  in  whose  hand-writings  the 
depositions  returneu  with  the  commission  were 
set  down.  AH  that  the  commission  reauires  ii^ 
that  the  commissioners,  having  reduced  the  de- 
positions taken  by  them  to  writing,  should  said 
them  with  the  commission  under  their  hands 
and  seals  to  the  judges  of  the  court  out  of  which 
the  commission  issued.  But  it  is  immaterial  in 
whose  handwriting  the  depositions  are ;  and  it 
cannot  be  required  that  they  should  certify  any 
immaterial  fact.    Ibid,  8. 

579.  A  certificate  by  the  commissioners,  that 
A  B,  whom  they  were  going  to  employ  as  a 
clerk,  had  been  sworn,  admits  of  no  other 
reasonable  interpretation  than  that  A  B  was  the 
person  appoinied  by  them  as  clerk.    Ibid.  9. 

580.  It  IS  not  necessary  to  return  with  the  com- 
mission the  form  of  the  oath  admioistered  by 
the  commissioners  to  the  witnesses.  When  tiie 
commissioners  certify  the  witnesses  were  sworn, 
and  the  interrogatories  annexed  to  the  commis- 
sion were  all  put  to  them,  it  is  presumed  that 
they  were  sworn  and  examined  as  to  all  their 
knowledge  of  the  facts.     Ibid.  10. 

581.  What  should  be  considered  proof  of  the 
loss  of  a  deed,  or  other  instrument,  to  anthorixe 
the  introduction  of  secondary  evidence  ?  Psi- 
terson^s  Lessee  v.  Winn  et  al,,  5  Peters,  233. 

582.  An  exemplification  of  a  grant  of  land 
under  the  great  seal  of  the  state  of  Georgia  i% 
per  se,  evidence ;  without  producing  or  acoonnt- 
mg  for  the  non-production  of  the  original.  It  is 
record  proof  of  as  high  a  nature  as  the  originaL 
It  is  a  recognition,  in  the  roost  solemn  fori^  by 
the  government  itself,  of  the  validity  of  ita  ova 
grant,  under  its  own  common  seal ;  and  impoiti 
absolute  verity^  as  a  matter  of  record.    IhiL 
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£83.  The  common  law  is  the  law  of  Georgia, 
and  the  rules  of  evidence  belonging  to  it  are  in 
force  there,  unless  so  far  as  they  have  been 
modified  by  statute,  or  controlled  by  a  settled 
course  of  judicial  aecisions  and  usage.  Upon 
the  present  question  it  does  not  appear  tnat 
Georgia  has  ever  established  any  rules  at  vari- 
ance with  the  common  law ;  though  it  is  not  im- 
probable that  there  may  have  &en,  from  the 
peculiar  organization  of  her  judicial  department, 
some  diversity  in  the  application  of  them  in  the 
different  circuits  of  that  state;  acting  as  they 
do^  independent  of  each  other,  and  without  any 
common  appellate  court  to  supervise  their  de- 
cisions.   Ibtd, 

584.  There  was,  in  former  times,  a  technical 
distinction  existing  on  this  subject.  As  evidence, 
such  exemplifications  of  letters  patent  seem  to 
have  been  generally  deemed  admissible;  but 
where  in  pleading,  a  profert  was  made  of  the 
letters  patent,  there,  upon  the  principles  of 
pleading,  the  original,  under  the  great  seal,  was 
required  to  be  produced :  for  a  profert  could  not 
be  of  any  copy  or  exemplification.  It  was  to 
cure  this  difficulty  that  the  statutes  of  3  Edw. 
VI.,  ch.  4,  and  13  Eliz.,  ch.  6,  were  passed.  So 
too  the  statute  of  10  Ann,  ch.  18,  makes  copies 
of  enrolled  deeds  of  bamin  and  sale,  ofiferea  by 
pcofert  in  pleading^  evidence.    Ibid, 

585.  The  plaintiff  claimed  under  a  marriage 
settlement  purporting  to  be  executed  the  13th 
of  January,  1758,  by  an  indenture  of  release  be- 
tween Idary  Philipse,  of  the  first  part,  Roger 
Morris,  of  the  second  part,  and  Johanna  Philipse 
and  Beverly  Robinson,  of  the  third  part.  Where- 
by in  consideration  of  a  marriage  intended  to  be 
fiolemnized  between  Roger  Morris  and  Mary 
Philippe,  &c.,  R.  M.  and  M.  P.  granted^  &c.,  to 
J.  P.  and  B.  R.  "in  their  actual  possession  now 
being,  by  virtue  of  a  bargain  ana  sale  to  them 
thereof  made  for  one  whole  year,  by  indenture 
bearing  date  the  day  next  before  the  date  of 
these  presents,  and  by  force  of  the  statute  for 
transferring  uses  into  possession,  and  to  their 
heirs,  all  those.''  &c.,  upon  certain  trusts  therein 
mentioned.    This  indenture,  signed  and  sealed 
by  the  parties,  and  attested  by  the  sabscribinff 
'witnesses  to  the  sealing  and  delivery  thereof 
with  a  certificate  of  William  Livingston,  one  or 
the  witnesses,  and  the  execution  thereof  before 
a  judere  of  the  supreme  court  of  the  state  of 
New  York,  dated  tne  5th  of  April,  1787,  and  of 
the  recording  thereof  in  the  secretary's  office  of 
New  York,  was  ofiTered  in  evidence  by  the  plain- 
tiff, and  objected  to,  on  the  ground  that  the  cer- 
tificsate  of  the  execution  was  not  legal  and  com- 
petent evidence,  and  did  not  entitle  the  plaintifiT 
to  read  the  deed  without  proof  of  its  execution. 
A  witness  was  twom,  who  proved  the  hand* 
"writing  of  William  Livingston,  and  of  the  other 
subscribing  witness,  both  of  whom  were  dead. 
The  certificate  of  the  judge  of  the  supreme  court 
of  New  York  stated,  tluit  William  Livingston 
had  sworn  before  him,  that  he  saw  the  parties 
to  the  deed  "sign  and  seal  the  indenture,  and 
daliv'er  it  as  their  and  each  of  their  voluntary 
acts  and  deeds,"  &c.    By  the  court : — Accord- 
to  the  laws  of  New  York,  there  iil'as  sufficient 
56* 


prima  facie  evidence  of  the  due  execution  of 
the  indenture;  not  merely  of  the  signing  and 
sealing,  but  of  the  delivery,  to  justify  the  court 
in  admitting  the  deed  to  be  read  to  the  jury; 
and  that  in  the  absence  of  all  controlling  evi- 
dence, the  jury  would  have  been  bound  to  find 
that  tne  deed  was  duly  executed.  Carver  v. 
Astor,  4  Peters,  1. 

586.  The  plaintiff,  in  the  ejectment,  derived 
title  under  the  deed  of  marriage  settlement  of 
the  15th  of  January,  1758,  executed  by  Mary 
Philipse,  who  afterwards  intermarried  with 
Roger  Morris,  and  by  Roger  Morris  and  certain 
trustees  named  in  the  same.  The  premises, 
before  the  execution  of  the  deed  of  marriage 
settlement,  were  the  property  of  Mary  Philipse, 
in  fee  simple.  The  clefendant  claimed  title  to 
the  same  premises  under  a  sale  made  thereof, 
as  the  property  of  Roger  Morris  and  wife,  by 
certain  commissioners  acting  under  the  authority 
of  an  act  of  the  legislature  of  New  York,  passea 
the  22d  of  October,  1779.  by  which  the  premises 
were  directed  to  be  sold,  as  the  property  of 
Roger  Morris  and  wife, as  forfeited;  Roger  Mor- 
ris and  wife  having  been  declared  to  be  con- 
victed and  attainted  of  adhering  to  the  enemies 
of  the  United  States.  Not  only  is  the  recital  of 
the  lease  in  the  deed  of  marriage  settlement 
evidence  between  the  original  ptnties  to  the 
same,  of  the  existence  of  the  lease,  but  between 
the  parties  to  this  case,  the  recital  is  conclusive 
evidence  of  the  same,  and  supersedes  the  ne- 
cessity of  introducing  any  otner  evidence  to 
establish  it.    Il/id. 

587.  The  recital  of  a  lease  in  a  deed  of  re- 
lease is  conclusive  evidence  upon  all  persons 
claiming  under  the  parties  in  privity  of  estate. 
Independently  of  authority,  the  court  would 
have  arrived  at  the  same  conclusion  upon  prin- 
ciple.   Ibid, 

588.  Leases,  like  other  deeds  and  grants,  may 
be  presumed  from  lon^  possession,  which  can- 
not otherwise  be  explained;  and  under  such  cir- 
cumstances, a  recital  in  an  old  deed,  of  the  fact 
of  such  a  lease  having  been  executed,  is  cer- 
tainly presumptive  proof,  or  stronger,  in  favour 
of  such  possession  under  title,  than  the  naked 
presumption  arising  from  a  mere  unexplained 
possession.    Ibid, 

589.  The  legislature  incorporated  a  company, 
and  declared  that  the  act  of  incorporation  shouia 
be  considered  a  public  act.  Heldf  the  provision 
in  the  act,  that  it  should  be  considered  a  public 
act,  must  be  regarded  in  courts;  and  its  enact- 
ments noticed,  without  being  specially  pleaded, 
as  would  be  necessary  if  the  act  were  private. 
Beaty  v.  The  Lessee  of  Knowler^  4  Peters,  152. 

590.  As  the  records  of  the  land  ofifice  are  of 
great  importance  to  the  country,  and  are  kept 
under  the  official  sanction  of  the  government : 
their  contents  must  always  be  considered,  and 
they  are  always  received  in  courts  of  justice 
as  evidence  of  the  facts  stated.  Gait  et  al,  v. 
Galloway  et  d.  4  Peters,  332. 

591.  After  an  assessor  of  taxes  has  made  the 
returns  of  his  assessments  according  to  the  law 
under  which  he  acted,  and  the  books  for  the  col- 
lection of  the  taxes  have  been  made  up  accord- 
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in^  to  the  returns,  and  delivered  to  a  collector, 
it  18  not  necessary  to  prove  the  appointment  ol 
the  assessor.  The  highest  evidence  of  his  ap- 
pointment is  the  sanction  given  to  the  returns 
of  the  assessor.  Ronkendorj  v.  Taylor^ s  Lessie^ 
4  Peters,  349. 

692.  Action  of  debt  on  a  bond  executed  by 
Alpha  Kingsley,  a  paymaster  in  the  army,  and 
by  John  Smith,  T.  and  another,  as  his  sureties, 
to  the  United  States.  The  condition  of  the  obli- 
gation was,  that  Alpha  Kingsley,  "about  to  be 
appointed  a  district  paymaster,''  &c.  "and  who 
will,  from  time  to  time,  be  charged  with  funds 
to  execute  and  perform  the  duties  of  that  sta- 
tion, for  which  he  will  be  held  accountable/'  &c. 
shall  ^*  well  and  truly  execute  the  duties  of  dis- 
trict paymaster^  and  regularly  account  for  all 
moneys  placed  in  his  hands  to  carry  into  effect 
the  object  of  his  appointment."  On  the  trial 
the  plaintiff  gave  in  evidence  a  duly  certified 
copy  of  the  Dond,  and  a  "  transcript  from  the 
books  and  proceedings  of  the  treasury  depart- 
ment, of  the  account  of  Alpha  Kingsley,  late 
district  paymaster,  in  account  with  the  United 
States."  In  this  account  A.  K.  was  charged 
with  moneys  advanced  to  him  for  pay,  subsis- 
tence, and  forage,  bounties  and  premiums,  and 
contingent  expenses  of  the  array;  and  credited 
with  disbursements  of  the  same,  for  the  pur- 
poses for  which  they  were  paid  to  him,  and 
showing  a  large  amount  of  items  suspended  and 
disallowed ;  making  a  balance  due  to  the  United 
States  of  forty-eight  thousand  four  hundred  and 
ninety-two  dollars  and  fifty-three  cents.  The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 
comptroller  of  the  treasury,  and  this  balance 
was  Dy  him  admitted  and  certified  on  the  23d 
of  April,  1823.  The  account  was  further  certi- 
j6ed,  "Treasury  department,  third  auditor's 
office,  1st  of  September,  1824:  pursuant  to  an 
act  to  provide  for  the  prompt  settlement  of  pub- 
lic accounts,  approved  3d  of  March,  1817,  I, 
Peter  Hagner,  third  auditor,  &c.  do  hereby  cer- 
tify that  the  foregoing  transcripts  are  true  copies 
of  the  originals,  on  file  in  this  office."  To  this 
was  annexed  a  certificate  that  Peter  Hagner  was 
the  third  auditor,  &c.  "  In  testimony  whereof 
I,  William  H.  Crawford,  secretary  of  the  trea- 
sury, have  hereunto  subscribed  ray  narae,  and 
caused  to  be  affixed  the  seal  of  this  department, 
at  the  city  of  Washington,  this  Ist  of^ Septem- 
ber, 1824.  (Signed)  Edward  Jones,  chief  clerk, 
for  William  H.  Crawford,  secretary  of  the  trea- 
sury." The  seal  of  the  treasury  department 
was  affixed  to  the  certificate.  On  the  trial  the 
district  court  of  Missouri  instructed  the  jury, 
that,  "  as  by  the  account  it  appears  there  are  in 
it  items  of  debit  and  credit  to  Kingsley,  as  dis- 
trict paymaster^  it  furnished  evidence  of  his  hav- 
ing acted  as  district  paymaster,  and  of  his  ap- 
pointment as  such."  j3y  the  Court : — There  are 
two  kinds  of  transcript  which  the  statute  author- 
izes the  proper  officers  to  certify :  first,  a  trans- 
script  from  "the  books  and  proceedings  of  the 
treasury,"  and  secondly,  "  copies  of  bonds,  con- 
tracts, and  other  papers,  &c.  which  remain  on 
file,  and  relate  to  tne  settlement."    The  certifi- 


cate under  the  first  head  has  been  litemlly  mide 
in  this  case,  and  is  a  sufficient  antbenticationof 
the  transcript  from  "  the  books  and  prooeedufi 
of  the  treasury,"  and  is  a  sabstaiitial  oompliuos 
with  the  requisitions  of  the  statute.  Smk  v. 
The  United  Slates,  5  Peters,  292. 

593.  The  obiection,  that  this  signature  of  the 
secretary  of  tne  treasury  was  signed  by  hii 
chief  clerk,  seems  not  to  be  important.  It  ii 
the  seal  which  authenticates  the  tnoscripi.  and 
not  the  signature  of  the  secretary.  Be  is  not 
required  to  sign  the  paper.  If  the  seal  bt 
afnxed  by  the  auditor,  it  would  be  deemed  saf- 
ficient  under  the  statute.  The  questionj  there* 
fore,  is  not  necessarily  involved  in  deciding  tliii 
point,  whether  the  secretary  of  the  treasary  eta 
delegate  to  another  the  power  to  do  an  officad 
act,  which  the' law  devolves  on  him  perBOoallf . 
Ibid. 

594.  The  clerk  of  the  court  brouglit  into 
court,  under  process,  a  letter  of  attorney,  and 
left  a  copy  of  it,  by  consent  of  the  plaintiffs  sDd 
defendants ;  returning  home  with  the  origioaL 
M.,  a  witness,  stated  that  the  clerk  of  the  oonit 
showed  him  the  instrument,  the  eignatoreof 
which  he  examined,  and  he  believed  it  to  be  (be 
handwriting  of  the  party  to  itj  with  wb« 
handwritins  he  was  acquainted.    Another  vit* 
ness  stated  that  the  instrument  shown  to  H. 
was  the  original  power  of  attorney.   The  letter 
of  attorney  purported  to  be  delivered  and  eie- 
cuted  by  "  James  B.  Clarke,  of  the  city  of  Net 
York,  and  Eleanor  his  wife,"  to  "forty  L 
Clarke,  of  the  city  of  New  York,"  on  the  7ia 
of  October,  1796,  in  the  presence  of  three  wit- 
nesses.   By  the  Court : — ^In  the  ordinary  coarse 
of  legal  proceedings,  instruments  under  im^ 
purporting  to  be  executed  in  the  presence  el  a 
witness,  must  be  proved  by  the  testimony  of  the 
subscribing  witness,  or  his  absence  sofficieoi^ 
accounted  for.    When  he  is  dead,  or  cannot  be 
found,  or  is  without  the  jurisdiction  of  theooor^ 
or  otherwise  incapable  of  being  produced ;  \m 
next  secondary  evidence  is  the  proof  of  w 
handwriting;  and  that  when  proved,  affora 
prima  facie  evidence  oi  a  due  execution  of  the 
instrument :  for  it  is  presumed  that  he  could  oot 
have  subscribed  his  name  to  a  false  attestatioa 
If  upon  due  search  and  inquiry  no  oue  can  be 
found  who  can  prove  his  handwritinff,  no  doubt 
resort  may  then  be  had  to  proof  of  the  hand- 
writing  of  the  party  who  executed  the  instrt' 
ment.    Such  proof  may  alwavs  be  produced  n 
corroborative  evidence  of  its  aue  and  valid  ei^ 
cution  ;  though  it  is  not,  except  under  the  Una- 
tation  state<I,  primary  evidence.  Wbatefermay 
have  been  the  origin  of  the  rule,  and  in  vw* 
ever  reason  it  may  have  been  founded,  it  bai 
been  too  long  established  to  be  disregarded, « 
to  justify  an  inquiry  Into  its  original  coirecinea- 
The  rule  was  not  complied  with  in  the  case  aj 
bar.    The  original  instrument  was  not  produce! 
at  the  trial,  nor  the  subscribing  witneaseMJ 
their  nonproduction  was  not  accounted  for.  ^ 
instrument  purports  to  be  an  ancient  one ;w 
no  evidence  was  oflTered,  in  this  stage  of  w 
cause,  to  connect  it  with  possession  under it|* 
as  to  justify  its  admission  as  an  ancient  desii 
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without  farther  proof.  The  agreement  of  the 
parties  dispensed  with  the  production  of  the 
original  instrument,  but  not  with  the  ordinary 
proof  of  the  due  execution  of  the  original,  in 
the  same  manner  as  if  the  original  were  pre- 
sent. liBssee  of  Clarie  et  d,Y.  Courtney  et  d. 
5  Peters,  319. 

595.  Foreign  laws  should  be  proved:  the 
court  cannot  foe  charged  with  knowledge  of 
foreign  laws.    Strother  v.  Lucas^  6  Peters,  763. 

596.  Papers  translated  from  a  foreign  lan- 
guage, respecting  the  transactions  of  foreien 
officers,  with  whose  powers  and  authorities  the 
court  are  not  well  acquainted,  containing  uncer- 
tain and  incomplete  references  to  things  well 
understood  by  the  parties,  but  not  understood  by 
the  court,  should  be  carefully  examined,  before 
it  pronounces  that  an  officer  holding  a  high 
place  of  trust  and  confidence,  has  exceeded  his 
authority.  United  States  v.  Perehemaru  7  Peters, 
51. 

597.  On  general  principles  of  law,  a  copy  of 
a  paper  given  by  a  public  officer,  whose  duty  it 
is  to  keep  the  originals,  ought  to  be  received  in 
evidence.    Ibid. 

598.  Special  circumstances,  which  were  con- 
sidered as  exempting  the  evidence  contained  in 
a  book,  called  the  *^  Picture  of  Cincinnati,"  of 
the  (fate  of  the  survey  of  the  city,  and  laying 
out  Jots  in  parts  of  the  same,  from  the  common 
rule,  whicn  justified  its  admission.  Morris  v. 
The  Lessee  of  ffarmer^  7  Peters,  554. 

599.  The  plat  of  the  lots  in  the  city  of  Cin- 
cinnati, which  had  been  recorded,  and  on  which 
the  Atreets  and  alleys  in  the  same  were  desig- 
nated, and  which  hsul  been  seneFallv  recognised 
and  used  in  the  surveys  of  the  lots  laid  down  in 
the  same,  was  properly  admitted  in  evidence. 
Ibid. 

600.  The  depositions  of  several  witnesses, 
clerks  in  the  counting-house  of  the  plaintiffs, 
were  admitted  on  the  trial  of  the  cause,  in 
which  the  witnesses  stated  that  they  knew  that 
a  letter  of  credit  was  considered  by  the  plainti^s 
as  covering  any  balance  due  by  C.  H.  to  them 
for  advances  from  time  to  time,  to  the  amount 
of  eight  thousand  dollars;  that  advances  were 
made,  and  moneys  paid  by  them  on  account  of 
C.  H.,  from  the  time  of  receiving  the  said  letter, 
predicated  on  the  letter  always  protecting  the 

Slain  tiffs  to  the  amount  of  ei&fht  thousanddol- 
ire ;  and  that  it  was  considered  in  the  counting- 
house  as  a  continuing  letter  of  credit,  and  so 
acted  upon  by  the  plaintiffs.  Held,  that  this  evi- 
dence was  rightly  admitted  to  establish  that 
credit  had  been  ^tven  to  C.  H.^  on  the  faith  of 
it,  from  time  to  time,  and  that  it  was  treated  by 
the  plaintiffs  as  a  continuing  guaranty;  so  that, 
if  in  point  of  law  it  was  entitled  to  tliat  charac- 
ter, the  plaintiffs'  claim  might  not  be  open  to 
the  suggestion  that  no  such  advances,  accept- 
ances, or  endorsements  had  been  made  upon 
the  credit  of  it.  The  evidence  was  not  open  to 
the  objection,  that  it  was  an  attempt  by  parol 
eridence  to  explain  a  written  contract.  Doug- 
lass et  d.  V.  Reynolds  et  d.^  7  Peters,  1 13. 

601.  The  acts  of  1715,  and  of  1766,  of  Mary- 
land, require  that  all  conveyances  of  land  shall 


be  enrolled  in  the  record  of  the  same  county 
where  the  lands,  tenements,  or  hereditaments 
conveyed  by  such  deed  or  conveyance  do  lie,  or 
in  the  provincial  court,  as  the.  case  may  be. 
The  courts  of  Marylana  are  understood  to  have 
decided,  that  copies  of  deeds  thus  enrolled  may 
be  given  in  evidence.  Dkk  et  d.  v.  Bdch  et  oi., 
8  Peters,  30. 

602.  Copies  of  deeds  that  are  not  required  to 
be  enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  9 re.  bv  the  laws 
of  the  stale,  required  to  be  enrolled ;  and,  by 
the  uniform  tenor  of  the  decisions  of  the  courts 
of  the  state,  exemplifications  of  records  of  deeds 
of  bargain  and  sale  are  as  good  and  competent 
evidence  as  the  originals  themselves.    Ibid. 

603.  The  receipts  of  the  contractor,  for  moTieys 
paid  to  him  by  the  United  States,  are  prima  facie 
evidence  that  the  money  was  received  by  him 
on  account  of  the  contract^  and  it  is  incumbent, 
in  an  action  on  the  bond  given  with  sureties  for 
the  performance  of  the  contract,  for  the  parties 
to  show  that  the  money  was  not  paid  on  account 
of  the  contract  as  stated  in  the  receipts,  but  they 
are  not  bound  to  show  that  it  was  so  stated  by 
mistake  or  design  on  the  part  of  the  government 
and  the  contractor,  and  intended  to  be  applicable 
to  some  other  contract.  United  States  v.  /ones, 
8  Peters,  399. 

604.  The  attorney  in  fact  residing  in  New 
Orleans,  of  certain  executrixes  residing  in  Balti- 
more, of  the  will  of  a  person  who  left  certain 
slaves  in  New  Orleans,  sold  the  slaves  without 
conforming  to  the  provisions  of  the  law  of  Louis- 
iana, and  receivea  a  part  of  the  proceeds  of  the 
sale,  but  having  failed,  did  not  pay  over  the 
same  to  his  constituents.  The  heirs  of  the  tes- 
tatrix instituted  a  suit  for  the  recovery  of  the 
slaves  in  a  cx)urt  of  Louisiana,  and  bv  a  decree 
of  the  court,  they  were  adjudged  to  theni.  The 
purchaser  instituted  a  suit  in  the  circuit  court 
of  the  district  of  Maryland,  against  the  execu- 
trixes, to  recover  the  amount  paid  for  the  slaves, 
and  his  expenses,  and  offerea  the  record  of  the 
proceedings  in  the  suit  in  Louisiana  in  evidence, 
which  was  objected  to  by  the  defendants.  By 
the  Court : — The  suit  and  Ike  proceedings  were 
inter  alios  acta,  and  were  no  further  evidence 
than  to  show  a  recovery  by  a  paramount  title. 
Owings  V.  Hull,  9  Peters,  607. 

605.  The  book  called  the  Land  Laws  of  Ohio, 
published  by  the  authority  of  a  law  of  that  state, 
IS  evidence  in  the  circuit  court  of  the  United 
States  of  an  application  made  in  1787,  for  the 
purchase  of  a  tract  of  land  on  the  Ohio  river, 
between  the  mouths  of  the  Great  and  Little 
Miami,  by  John  Cleves  Symmes  and  his  asso- 
ciates, and  of  the  various  acts  of  congress  rela- 
tive to  that  application  and  purchase,  and  of  a 
patent  from  tne  president  of  the  United  States, 

Sursuant  to  an  act  of  congress,  granting  to 
ymmes  and  his  associates,  the  land  described 
therein;  and  the  production  of  any  other  evi- 
dence o£  title  in  Symmes  was  unnecessary. 
Hinde  et  d,  v.  VoHier  et  d.,  5  Peters,  396. 

606.  It  would  be  productive  of  infinite  incon- 
venience to  settlers  and  all  peraons  interested 
in  the  lands  embraced  In  this  patent,  if  its  pub- 
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lication  among  the  laws  of  the  state,  and  the 
admission  of  the  book  of  laws  as  evidence  of  the 
grant,  after  its  solemn  adoption  by  the  supreme 
court  of  Ohio  as  a  settled  rule  of  property, 
should  be  questioned  in  the  courts  of  the  Unitea 
States.    Imd, 

607.  The  entries  on  the  register  of  burials  of 
Christ  Church,  St.  Peter's  and  St.  James's,  in 
Philadelphia,  and  the  entries  of  the  death  of  the 
members  of  the  family  in  a  family  bible,  are 
evidence  in  an  action  for  the  recovery  of  land  in 
Kentucky,  to  prove  the  period  of  the  decease  of 
the  person  named  therein.  Leiois  et  al.  v.  Mar- 
shall  et  d.j  5  Peters,  470. 

608.  In  the  caption  of  a  deposition  taken 
before  the  mayor  of  Norfolk,  to  be  used  in  a 
cause  depending,  and  afterwards  tried  in  the 
circuit  court  of  the  United  States  held  in  Balti- 
more, the  mayor  stated  the  witness  ''to  be  a 
resident  in  Norfolk,"  and  in  his  certificate  he 
states,  that  the  reason  for  taking  the  deposition 
is,  ''  that  the  witness  lives  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial, 
to  wit,  in  the  borough  of  Norfolk."  It  was  suffi- 
ciently shown  by  this  certificate,  at  least  prima 
facie,  that  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial. 
The  Patapsco  Ins.  Co.  v.  Soutkgqte  et  al,,  5  peters, 
604. 

609.  The  proyisions  of  the  thirteenth  section 
of  the  act  of  congress,  entitled  "  an  act  to  estab- 
lish the  iudicial  courts  of  the  United  States^" 
which  relate  to  the  taking  of  depositions  of  wit- 
nesses, whose  testimony  shall  be  necessary  in 
any  civil  cause  depending  in  any  district  in  the 
courts  of  the  United  States,  wno  reside  at  a 
greater  distance  than  one  hundred  miles  from 
the  place  of  trial,  are  not  confined  to  depositions 
taken  within  the  district  where  the  court  is  held. 
Ibid, 

610.  In  all  cases  where,  under  the  authority 
of  the  act  of  congress,  a  deposition  of  a  witness 
is  taken  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  at'  the  witness  to  attend  con- 
tinues; the  disability  being  supposed  temporary, 
and  the  only  impediment  to  a  compulsory  attend- 
ance. The  act  declares  expressly,  that  unless 
this  disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not 
extend  to  the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
hundred  miles;  he  being  considered  beyond  a 
compulsory  attendance.    Ibid, 

611.  The  deposition  of  a  witness  living  be- 
yond one  hundred  miles  from  the  place  of  trial, 
may  not  always  be  absolute;  for  the  party  apainst 
whom  it  is  to  be  used  may  prove  the  witness 
has  removed  within  the  reach  of  a  subpcsna, 
after  the  deposition  was  taken ;  and  if  that  fact 
was  known  to  the  party,  he  would  be  bound  to 
procure  his  personal  attendance.  The  burden 
of  proving  this  would  rest  upon  the  party  op- 
posing the  admission  of  the  deposition  in  evi- 
dence. For  a  witness  whose  deposition  is  taken 


under  such  circumstances,  it  is  not  necessary  to 
issue  a  subpcena.  It  would  be  a  useless  act: 
the  witness  could  not  be  compelled  to  attend 
personally.    Ibid. 

612.  A  paper  certified  by  the  secretary  of 
state  of  Rhode  Island,  and  by  the  governor,  un- 
der the  seal  of  the  state,  stating  that  oeriaia 
laws  were  passed  by  the  legislature  of  that 
state,  and  that  certain  matters  were  cognizable 
by  the  general  assembly  of  Bhode  Island,  and 
of  the  practice  of  the  assembly  of  Rhode  Island 
in  cases  of  a  particular  description ;  is  not  eTi- 
dence  on  the  argument  of  a  cause  before  the 
supreme  court.  Usage  and  custom  should  be 
proved  in  the  circuit  court  on  the  trial  of  the 
case  in  which  it  maj  be  referred  to;  and  eri" 
dence  of  the  same  is  not  admissible  in  the  ro- 
preme  court,  if  not  found  in  the  record.  LtkU 
and  others  v.  Wilkinson^  6  Peters,  317. 

613.  A  certifiuitte  from  the  secretary  of  state 
of  the  state  of  Rhode  Island,  also  certi6ed  by 
the  governor  under  the  seal  of  die  state,  vaa 
offered  to  prove  that  certain  proceedings  bare 
been  had  at  different  times  in  the  legislature  of 
Rhode  Island  on  private  petitions,  relative  to  ihe 
administration  and  sale  of  the  estates  of  deceafed 
persons  for  the  payment  of  their  debts;  and  that 
there  have  been  certain  usages  and  proceedings 
in  the  legislature  of  that  state  in  regard  to  the 
same.  By  the  court :  —  The  public  laws  of  a 
state  may,  without  question,  be  read  in  the  to- 
preme  court,  and  the  exercise  of  any  aulhoiity 
which  they  contain  may  be  derived  historically 
from  them.  But  private  laws,  and  special  pio- 
ceedings  of  this  character,  are  governed  b;  a 
different  rule.  They  are  matters  of  fac4,  to  be 
proved  as  such  in  the  ordinary  manner.  The. 
supreme  court  cannot  go  into  an  inquiirasto 
the  existence  of  such  facts  upon  a  writ  of  erior, 
if  they  are  not  found  in  the  record.    IhU, 

614.  An  ejectment  for  a  tract  of  land  was 
tried  upwards  of  seventy  years  after  the  date  of 
a  lease,  recited  to  have  been  executed  in  a  deed 
of  release  of  the  premises  in  dispute^  hot  which 
lease  was  not  produced  on  the  trial.  Under 
these  circumstances,  the  lapse  of  time  vouU 
alone  be  sufficient  to  justify  a  presumption  of 
the  due  execution  and  loss  of  the  lease,  proper 
to  be  left  to  the  jury.  Crane  t.  Morrii  i«s«j 
6  Peters,  360. 

615.  The  solemn  probate  of  a  deed  by  a  wit- 
ness upon  oath  before  a  magistrate,  for  the  par- 
pose  of  having  it  recorded,  and  the  certificate  of 
the  magistrate  of  its  due  probate  upon  such  tec- 
timony,  are  certainly  entitled  to  more  weight  u 
evidence,  than  the  mere  unexplained  proof  of 
the  hanawriting  of  a  witness  after  his  death. 
The  one  affords  only  a  presumption  of  the  doe 
execution  of  the  deed,  from  the  mere  fact  thai 
the  signature  of  the  witness  is  to  the  aitestatioa 
clause;  the  other  is  a  deliberate  affirmation  by 
the  witness,  upon  oath,  before  a  competent  tn> 
buna],  of  the  material  facts  to  prove  the  execa- 
lion.    Ibid. 

616.  B^  the  laws  of  Louisiana,  copies  fros 
the  notarial  register  of  deeds  and  bills  of  sale, 
certified  under  the  notarial  seal  of  the  DOtary^ 
are  evidence;  the  original  register  always  r^ 
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maining  in  the  office  of  the  notary.  By  the 
coart: — The  circuit  court  was  bound  to  take 
notice  of  the  laws  of  Louisiana,  and  the  copy 
being  evidence  by  these  laws,  was  legal  evi- 
dence in  a  suit  instituted  before  the  circuit 
court  in  another  state.  Owinp  v.  Hull,  9  Peters, 
607. 

617.  A  copy  of  the  letters  testamentary  granted 
by  the  parish  court  of  New  Orleans,  was  proved 
by  the  oath  of  the  clerk  and  register  of  the  court 
of  probates  to  be  a  true  copy  of  the  ori^inalj  and 
that  he  could  not  send  the  original,  which  is  on 
file  in  the  court  of  probates.  By  the  court :  — 
This  is  the  best  evidence  which  the  nature  of 
the  case  admits  of.    Ibid, 

618.  The  letters  and  accounts  of  J.  K.  West, 
the  attorney  in  fact  of  the  executrixes,  trans- 
mitted by  him  to  Mr.  Winchester,  their  attorney 
in  fact,  were  legal  evidence  in  the  circuit  court. 
Ibid, 

619.  The  deputy'clerk  of  the  Richmond  county 
court,  who,  as  such,  had  recorded  the  original 
power  of  attorney,  sw^ore  that  he  was  well  ac- 
quainted with  Abram  Jones,  esquire,  and  his 
handwriting;  during  the  year  1793,  &c.    That 
the  record  of  the  power  of  attorney  from  B. 
Jones  to  T.  Smith,  made  by  himself,  while  olerk 
of  the  court,  is  a  copy  of  an  orieinal  power  of 
attorney,  which  he  believes  to  nave  oeen  ge- 
nuine, for  that  the  official  signature  of  Abram 
Jones  must  have  induced  him  to  commit  the 
same  to  record ;  and  that  the  copy  of  that  said 
power  of  attorney,  the  one  offered  in  evidence, 
nad  been  compared  with  the  lecord  of  the  ori- 
ginal made  by  himself,  and  is  a  true  copy.  Upon 
this  evidence,  the  plaintiff  offered  the  copy  in 
evidence,  ana  it  was  admitted  by  the  circuit 
court :   Heldj  that  there  was  no  error  in  ad- 
mitting this  evidence.    Winn  v.  Paitersofij  9  Pe- 
ters, 663. 

620.  At  the  time  of  the  admission  of  this  evi- 
dence, it  was  forty  years  old.  Abram  Jones, 
the  subscribing  witness  to  the  original,  was  long 
«ince  (lead,  and  it  did  not  appear  that  the  other 
witness  was  alive.  The  onginai  power  did  not 
exist,  so  that  no  evidence  of  the  handwriting  of 
the  other  witness  could  be  given.  After  the 
lapse  of  thirty  years  from  the  execution  of  a 
deed,  the  witnesses  are  presumed  to  be  dead ; 
and  this  is  the  common  ground  for  dispensing 
with  the  production  of  them,  without  any  search 
for  them,  or  proof  of  their  death,  when  the  ori- 
ginal deed  is  before  the  court  for  proof.  This 
rule  applies  not  only  to  gcants  of  lands,  but  to 
all  other  deeds  where  the  instrument  comes 
from  the  custody  of  the  proper  party  claiming 
under  it,  or  entitled  to  its  custody.    Ibid. 

621.  The  rule  is  admitted  that  a  copy  of  a 
copy  is  not  evidence.  This  rule  properly  applies 
to  cases  where  the  copy  is  taken  from  a  copy, 
the  original  being  still  m  existence,  and  capaole 
of  being  compared  with  it;  for  then  it  is  a  se- 
cond remove  from  the  original ;  or  when  it  is  a 
copy  of  a  copy  of  a  record,  the  record  being  in 
existence,  and  deemed  by  law  as  high  evidence 
as  the  original  j  for  then  it  is  also  a  second  remove 
from  the  original.    Bat|  it  is  a  quite  different 


question  whether  it  applies  to  cases  of  second* 
ary  evidence^  where  the  original  is  lost,  and  the 
record  of  it  is  not  deemed  in  law  as  high  as  the 
original,  or  when  the  copy.of  a  copy  is  the  high- 
est proof  in  existence.  (In  this  case,  the  power 
of  attorney  was  recorded  in  Richmond  county, 
and  the  land  in  controversy  was  in  Franklin 
county):  Held,  that  this  is  not  the  case  of  a 
mere  copy  of  a  copy  verified  as  such ;  but  it  is 
the  case  of  a  second  copy  verified  as  a  true  copy 
of  the  oriffinal.    Ibid, 

622.  If  a  certified  copy  of  a  duly  recorded 
deed  is  evidence,  it  is  not  necessary  to  produce 
the  original  book  in  which  the  same  was  re* 
corded.    i6fd. 

623.  The  plaintiffs  instituted  a  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of 
Maryland,  stating  themselves  to  be  citizens  of 
the  state  of  Maryland,  and  that  the  defendant 
was  an  alien,  anci  a  snoiect  of  the  king  of  Spain. 
The  defendant  pleaded  in  abatement,  that  one 
of  the  plaintiffs,  Domingo  D'Arbel.  was  not  a 
citizen  of  Maryland,  nor  of  any  ot  the  United 
States,  but  was  an  alien,  and  a  subject  of  the 
kins  of  Spain.  Upon  the  trial  of  the  issue  joined 
on  mis  plea,  (he  plaintiffs  produced  and  gave  in 
evidence,  under  the  decision  of  the  circuit  court, 
a  passport  granted  by  the  secretary  of  state  ot 
the  United  States,  stating  D'Arbel  to  be  a  citizen 
of  the  United  States:  Heldj  that  the  passport 
was  not  legal  evidence  to  establish  the  fact  of 
the  citizenship  of  the  person  in  whose  favour  it 
was  given.  Urtetiqui  v.  D  ^Arbel  et  a/.,  9  Peters, 
692. 

624.  The  defendant,  in  the  circuit  court, 
offered  in  evidence  the  record,  duly  certified,  ot 
the  district  court  of  the  United  States  for  the 
district  of  Louisiana,  containing  the  proceedings 
in  a  suit  which  had  been  originally  instituted 
against  D'Arbel,  in  a  state  court  of  Louisiana : 
and  on  his  affidavit  that  he  was  an  alien,  and  a 
subject  of  the  King  of  Spain,  had  been  removed 
for  trial  to  the  district  court,  under  the  authority 
of  the  act  of  congress,  authorizing  such  a  re- 
moval of  a  suit  against  an  alien  into  a  court  of 
the  United  States.  The  record  was  introduced, 
as  containing  a  copy  of  the  affidavit  of  D'Arbel 
in  the  state  court,  upon  which  the  case  was  re- 
moved. Held,  tnat  this  was  legal  evidence. 
Ibid. 

625.  Copies  of  records  of  the  proceedings  in 
a  state  court,  which  showed  that  a  suit  was  still 
pending  in  tne  court  where  the  copy  was  certi- 
tied,  but  which  were  given  at  a  period  anterior 
to  the  trial  of  the  case  in  which  they  were 
offered  in  evidence,  and  in  the  interval,  the  case 
from  the  course  of  the  court  in  which  it  was 
depending,  might  have  been  decided,  w*ere  al- 
lowed to  be  read  in  evidence ;  from  which  the 
jury  might  infer,  the  suit  was  depending  and 
undetermined.    Hagan  v.  Lucas,  10  Peters,  400. 

626.  The  army  registers,  published  by  the 
adjutant  and  inspector  general  of  the  army,  con- 
taining the  general  regulations  of  the  army, 
which  are  delivered  by  the  departments  to  the 
officers  of  the  army,  are  not  evidence  to  estab- 
lish the  pay  and  emoluments  of  officers  in  the 
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■enrice.  These  Are  fixed  and  determined  by  acts 
of  congress*  WeimorM  ▼.  The  United  StaiUy  10 
Peters,  647. 

627.  The  registere  are  eompilatioDe  issued 
and  pablished  to  thd  army  by  the  direction  of 
the  secretary  at  war,  in  the  exercise  of  his  offi- 
cial aathority :  and  when  authenticated  by  him, 
would  be  evidence  of  the  facts,  strictly  so,  they 
may  contain ;  such  as  the  names  of  officers, 
date  of  commissions,  promotions,  resignations, 
and  regimental  rank,  brevet  and  other  rank,  or 
the  department  of  tae  army  to  which  officers 
belong;  but  from  none  of  these  can  an  infer- 
ence tMs  drawn  by  a  iury  to  establish  the  pay 
and  emoluments  of  officers ;  as  they  are  pro- 
vided for  by  law.  and  must  be  determined  by 
the  court  when  tney  are  doubtful,  and  the  sol^* 
jcot  of  dispute  in  a  suit  between  an  officer  and 
the  United  States.  Nor  can  such  registers  be 
evidence  of  the  correctness  of  any  classification 
of  the  officers  of  departments  mto  &  general 
staff  of  the  army :  for  though  they  are  probably 
correct,  being  prepared  by  persons  whose  pro- 
fessional duty  It  is  to  be  well  informed  upon  the 
subject,  and  who,  from  their  familiarity  with 
military  science  and  the  general  arrangement  of 
armies^  are  supposed  to  be  expert  inter|>retere 
of  the  acts  of  conirress  for  the  organiieation  of 
our  army ;  still,  what  officers  are  of  the  staff,  or 
geneial  staff,  aepends  upon  acts  of  congress 
which  are  to  be  exfwunded  by  the  courts,  where 
an  officer  claims  a  judicial  determination  of  hie 
rights  as  to  pay  ana  emoluments,  from  his  hav- 
ing ranged  as  belonging  to  the  staff.    Ibid. 

628.  A  transhtion  by  the  secretary  of  the 
board  of  land  commissioners  of  Florida,  whose 
duty  it  was  to  translate  Spanish  documents  given 
in  evidence  before  the  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in 
Florida,  which  had  been  produced  to  the  board, 
was  properly  admitted  as  evidence  of  the  grant : 
satisfactory  proof  having  been  given  to  the 
court,  that  the  original  grant  could  not  be  found 
in  the  records  of  £^st  Florida ;  and  that  this  was 
the  best  evidence,  from  the  nature  of  the  case, 
which  could  be  given  of  the  existence  of  the 
original  paper,  lost  or  destroyed.  UniUd  Staiesr, 
Delwtpim^s  Heirs  et  a2. 12  Peters,  654. 

629.  If  it  appear  on  the  face  of  a  deposition 
taken,  under  tne  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it  ift- 
sufficient  in  the  first  instance,  without  any  proof 
that  he  was  such  officer.  Ruggles  v.  Bucknorj 
Paine's  C.  C.  R.  358. 

630.  Transcripts  of  accounts  in  the  treasury 
department  are  written  documents,  and  their 
construction  is  matter  of  law.  United  States  v. 
fFil/ard,  Paine's  C.  C.  R.  539. 

631.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit,  only  as  against 
parties  and  privies :  and  if  in  the  second  suit 
there  are  new  parties  against  whom  the  judg- 
ment couKi  not  have  been  used,  had  it  been  ad- 
verse, they  cannot  introduce  it  in  their  favour. 
Baring  v.  Fanning,  Paine's  C.  C.  R.  549. 

632.  It  makes  no  difference  that  the  new  par- 
ties, as  assignees  of  a  chose  in  action,  are  en- 


deavouring) together  with  the  issignor,  ts  en- 
force the  same  righl  that  was  eBtafiiihed  in  a 
former  suit  in  favour  of  the  assignor.   Und. 

633.  A  deed  may  be  given  ia  efidesoe^ 
though  it  wae  acknowledged  after  the  soit 
brought.    Ibid. 

634.  An  affidavit  made  in  connection  with  a 
warrant  and  survey,  and  not  certiOsd  asao  office 
paper,  in  the  land  offiocj  cannot  be  given  b  eri- 
dence.     Ibid. 

635.  A  letter  from  one  of  the  geoenl  aaei^ 
nees  of  the  borrower,  to  the  captain  of  his  ves- 
sel, respeotinff  the  manifest  of  hie  homeward 
caigO)  cannot  be  given  in  evidence  against  the 
plaintiff,  the  lender  of  the  money  oruieapoDdeo- 
tia.  AtUtnUc  Ins,  Co.  ▼.  Conard,  4  WiuL  C.  C.  R. 
662. 

636.  The  circuit  court  wonld  not  admit  ineri* 
dence  the  oorraspondence  between  one  of  tk 
obligore  in  the  respondentia  bond,  and  one  of  the 
directors  of  the  insurance  company,  the  plaintiff 
in  the  suit,  and  with  the  borrower,  impeachii^ 
the  respondentia  bond.    Ibid, 

637.  Where  the  judgment  of  another  oouit 
forms  the*  necessary  part  of  the  evidence,  a  meie 
copy  of  the  docket  entries,  without  even  ibe 
substantial  form  of  the  judgment,  is  not  soi- 
eient  evidence.  Levering  v.  Daylon^  4  Wadi  C. 
C  R'  698. 

638.  The  plaintiff's  or  defendant's  ledger 
proveri  to  contain  original  entries,  ia  not  eri- 
denoe.    Ibid. 

639.  The  lettem  of  an  agent  to  his  prineip4 
cannot  be  read  in  evidence  against  a  third  [)e^ 
son.  United  Statee  v.  Barker^s  Admnaatrtif^ 
4  Wash.  C.  C.  R.  464. 

640.  The  magistrate's  certificates  of  the  ae- 
knowled^ent  of  a.  deed,  is  sufficient  to  admit 
it  in  evidence,  though  it  be  not  under  teal. 
This  is  under  the  statute  of  Pennsylvania.  I<» 
see  of  Fellows  v.  Pedriek,  4  Wash.  C.  C.  R.  477. 

641.  The  record  of  a  judgment  in  ciednwij 
brought  by  a  person,  utider  whom  the  leHOf  ot 
the  plaintiff  claims,  in  favour  of  the  defendant, 
was  admitted  in  evidence,  but  notasooociosiK. 
Ibid.. 

642.  To  entitle  a  party  to  give  a  ehenffi 
deed  in  evidence,  a  copy  of  the  record  of  w 
judgment,  under  which  the  sale  was  wm, 
rrmtd  be  produced.  Lessee  of  Xaitmng v.  LonWi 
4Wash.C.C.R.M3. 

643.  A  copy  of  the  letter  from  the  witi«B 
himself,  defendant's  agent,  to  the  plaiotirs 
agent,  acknowledged  by  him  to  be  a  iriie  copft 
cannot  be  read  in  evidence.  The  original;  rf 
produced,  could  not;  as  the  facts  contained  in  it 
would  be  more  properly  proved  by  the  wita«i 
who  wrote  the  letter.  Vasse  v.  Mfflith  ^  ^^ 
C.C.R.519. 

644.  A  deposition  taken  under  araleof  coart, 
cannot  be  read  in  case  of  the  inability  of  tw 
witness  to  attend,  unless  such  inability  be  shown, 
or  that  the  witness  lives  beyond  the  reach  of » 
subp(Bna.  Read  v.  Bertnmd,  4  Wash.C.C,  K. 
66». 

645.  A  transcript  of  an  imperfect  reoonl  « 
a  judgment  and  exeeuticm,  offered  in  evideDOi 
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tp  BQpport  a  aaie  and  sheriff ''a  daed  made  ondar 
it;  atlmitted.  Lessee  of  Latmitig  v.  Doifk  et  oL 
4  Wash.  C.  C.  R.  624. 

646.  A  oonneoted  map  of  a  iramber  of  sor* 
teyS;  which  bad  been  reoorded  in  the  coonty,  is 
eTidencO)  accompanied  with  the  expJanatioos  of 
the  sttrveyors,  without  produoing  the  separate 
rarreya.    Jomb  t.  Baehe,  3  Waeh.  C.  C.  K.  199. 

647.  A  ffeoealogical  table^  certified  under  the 
seal  of  a  foreign  officer,  is  not  evidence.  Ba^ 
neH  and  Wife^s  Leetee  r.  Dmf^  3  Waah.  C.  G.  R. 
343. 

648.  The  contents  of  a  receipt  said  to  have 
been  signed  by  one.  of  the  defendants,  or  the 
manner  of  signing  it,  cannot  be  given  in  evi- 
dence; the  receipt  shouJd  be  produced.  R(h 
mayne  v.  Duane^  3  Wash.  C.  C.  K.  246. 

649.  The  certificate  of  the  register  of  the 
treasury  department,  under  his  hand,  that  cep^ 
tain  receipts,  of  which  copies  are  annejwd,  are 
on  file  in  his  ofiioe,  with  a  certifieate  of  the  se- 
cretary of  the  treasury,  under  the  seal  of  the 
department,  that  he  is  the  register;  is  not  evi* 
dence.  It  must  appeal  not  only  that  the  officer 
who  gives  the  certificate  has  tlie  custody  of  the 
papers,  but  that  he  is  authorized  by  law  to  cer- 
tify them ;  and  the  roister  is  not  so  authorized : 
a  sworn  copy  should  have  been  produoed. 
BUecker  v.  Bond,  3  Wash.  C.  C.  R.  529. 

650.  The  letters  of  the  plaintifis  to  the  secre- 
tary of  state,  containing  applications  for  a  pa- 
tent, and  specifications,  certified  under  the  seal 
of  that  department,  as  papers  remaining  in  that 
office,  were  properly  admissible  in  evidence. 
Pettibone  v.  Derringer,  4  Wash.  C.  C.  R.  215. 

651.  Upon  a  plea  Of  nul  tiel  record  to  debt, 
on  a  judgment  m  another  stale,  the  seal  of  the 
court  must  be  annexed  to  the  record  itself;  and 
it  is  not  sufficient  that  it  is  annexed  to  the  certi- 
ficate of  the  judge  of  the  court,  authenticating 
the  attestation  of  the  olerk  who  certifies  the  re- 
cord. Turner  v.  Waddington^  3  Wash.  C.  C.  R. 
126. 

652.  The  certificate  of  the  collector  of  Hava* 
na,  under  the  seal  of  his  office,  of  the  arrival 
of  the  vessel  at  that  place  for  water,  and  that 
before  permission  to  take  it  on  board  w9B  given 
to  the  captain,  he  was  obliged  to  stipulate  that 
the  cafgo  should  be  landed,  the  articles  compos* 
in<;  it  being  wanted  for  the  use  of  the  place ;  is 
not  evidence,  as  the  deposition  of  the  collector 
to  these  facts  should  have  been  taken.  Wood 
€t  al.  V.  The  Untied  States  Ins.  Co.,  3  Wash.  C.  C. 
R.  201. 

653.  The  entry  in  the  books  of  the  land  ofllce, 
that  the  balance  of  the  purchase  money  was 
paid  by  the  person  "  to  whom  the  patent  had 
issued,''  is  evidence  that  a  patent  did  issue,  al- 
though the  patent  is  not  produced.  Willises 
Lessee  v.  Backer  et  a/.,  3  Wash.  C.  C.  R.  369. 

654.  The  register  of  a  vessel  is  not,  per  se, 
evidence  of  ownership.  Bas  et  d.  v.  Steele*  3 
Wash.  C.C.R.  381. 

655.  The  invoice  stated  in  the  record  of  the 
condemnation  of  the  vessel  insured,  to  have 
been  found  on  board  at  the  time  of  the  capture, 
auid  the  answers  of  the  mate  to  the  standing  in- 
terrogatorieS)  were  admitted  in  evidence  on  the 


pan  of  the  defendanta.  Azuria  ei  d.  v.  The 
Insurance  Co*  of  Pennsylvania,  3  Wash.  C.  G.  R. 
177. 

666.  Debt  on  bond,  conditioned  for  the  deli<^ 
very  of  a  oood  and  lawful  title  to  land  in  Vir- 
ginia, to  which  the  defendant  pleaded  perform* 
ance.  The  surveyora  of  the  county,  who  offi- 
cially know  that  certain  lands  are  covered  with 
prior  surveys,  are  competent  witnesses  to  prov» 
the  same.  JoncB  ▼.  Bache,  3  Wash.  C.  C.  R. 
199. 

657.  If  a  party  who  gives  a  notice  to  produce 
paperS)  af^erwanis  waive  reading  them  in  evi* 
dence,  he  may  do  so ;  and  the  papers  are  not 
made  evidence  by  the  notice  caliuig  on  the  op- 
posite party  for  them.  WiUings  et  td*  v.  Cons^ 
quOf  Peters'  C.  G.  R.  301. 

658.  A  deed  executed  by  administrators,  un* 
der  an  order  of  the  orphans'  court,  cannot  be 
read  in  evidence  without  producing  the  order  of 
the  court.  Lessee  of  Hartshorn  eid.v.  Wright 
et  oi.,  Peters'  G.  G.  R.  64. 

659.  An  account  sales  of  a  part  of  a  cargo,  in 
which  the  party  who  offers  it  had  no  interest, 
cannot  be  given  in  evidence  in  an  action  in 
which  the  separate  sales  of  the  plaintifPs  inte- 
rest have  been  given  in  evidence ;  it  not  being 
intended  to  impeach  the  sales  of  the  plaintifiPa 

Sroperty.    Gilpins  v.  Consequoj  Peters'  G.  G. 
:.  85. 

660.  The  examination  by  supefcargoes  of  the 
muster  cheats  of  tea,  and  their  letters  to  the 
plaintiffs,  expressive  of  their  satisfaction  with 
the  quality  or  teas  delivered  by  the  defendant 
are  not  conclusive  evidence  of  their  quality ;  if^ 
in  fact,  the  teas  were  not  of  the  quality  repre- 
sented.   Ibid. 

661.  A  deed  more  than  thirty  years  old, 
proved  to  have  been  in  the  possession  of  the  les- 
sors of  the  plaintiffs  in  ejectment,  and  actually 
asserted  by  them  as  the  ground  of  their  title  in 
a  chancery  suit;  is  admissible  in  evidence, 
without  regular  proof  of  its  execution.  Barr  v. 
Gratz,  4  Wheat.  213;  4  Gond.  Rep.  426. 

662.  A  copy  of  a  policy  of  insumnce,  proved 
to  have  been  compared  with  the  original  register 
on  the  books  of  the  insurance  company,  and  no- 
tice ^iven  to  produce  the  original,  cannot  be 
read  in  evidence.  The  register  in  the  hands  of 
the  company  should  be  exhibited,  after  proving 
the  existence  of  the  original  pmicy.  United 
States  V.  Paul  Shearman,  Peters'  G.  G.  R.  98. 

663.  A  paper,  purporting  to  be  a  certified  ex- 
tract from  the  general  draft  of  certain  districts, 
as  framed  by  the  surveyor-general,  remaining  in 
his  office  under  the  seal  of  his  office,  is  not  evi- 
dence ;  it  beini;  only  an  extract,  and  not  being  a 
copy  of  an  office  paper.  Lessee  of  Griffith  v. 
Tunckhouser,  Peters'  G.  G.  R.  418. 

664.  A  paper  offered  to  prove  a  particular  fact, 
but  whicn,  in  the  opinion  of  the  court,  is  not 
relevant  to  that  fact,  was  not  permittea  to  be 
read  in  evidence.    Ilfid. 

665.  A  connected  plot  of  sundry  tracts  of 
land,  made  and  put  together  bv  an  officer  of  the 
land  office,  is  not  evidence.    Ibid. 

666.  An  agreement  signed  by  the  agent  of  the 
lessor  of  the  plaintiff  in  ejectment,  for  the  sale 
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and  conveyance  of  the  land  to  the  defendant, 
cannot  be  given  in  evidence  in  a  trial  at  law ;  it 
18,  at  most,  only  evidence  of  an  equitable  title. 
Lessee  of  Willink  v.  MUsy  Peters'  C.  C.  R.  429. 

667.  The  acknowledgment  of  a  deed,  before 
a  person  who  states  himself  to  be  a  justice  of 
the  court  of  common  pleas,  is  prima  facie  evi- 
dence that  he  is  such :  and  it  is  not  necessary 
to  produce  the  commission  of  the  justice,  until 
some  evidence  is  given  to  render  the  fact  ques- 
tionable.   Ibid, 

668.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  in  equity  by 
an  assignee  to  redeem^  to  prove  the  assignment 
fraudulent:  for  that  is  to  establish  their  own 
title.     Willard  v.  Dorr,  3  Mason's  C.  C.  R.  161. 

669.  If  a  joint  purchase  be  made  in  the  name 
of  one  of  the  co-purchasers,  parol  evidence  is 
admissible  to  prove  the  fact;  and  he  will  be 
held  a  trustee  of  a  moiety  for  the  other.  Such 
a  case  is  not  within  the  statute  of  frauds,  and  is 
a  resulting  trust.  Powell  v.  Monson  and  Brtm- 
field  Manufacturing  Co,,  3  Mason's  C.  C.  R. 
347. 

670.  If  an  answer  to  a  bill  in  equity  relies  on 
new  facts,  by  way  of  discharge  or  avoidance,  or 
defence,  not  responsive  to  the  bill,  they  must  be 
established  by  independent  proof;  the  answer 
is  not  evidence  to  support  them.  Randall  v. 
Phillips,  3  Mason's  C.  C.  R.  378. 

671.  An  inquest  of  office,  by  the  attorney- 
general;  for  the  lands  escheating  to  the  govern- 
ment;  by  reason  of  alienage,  is  evidence  of  title 
in  all  cases;  but  is  not  conclusive  evidence 
against  any  person  who  was  not  tenant  at  the 
time  of  the  inquest,  or  party  or  privy  thereto. 
Such  person  may  prove  that  there  are  lawful 
heirs,  not  aliens,  in  esse.  Stokes  v.  Dawes,  4 
Mason's  C.  C.  R.  268. 

672.  A  copy  of  the  protest  for  non-acceptance 
need  not  accompany  tne  notice  of  dishonour.  It 
is  sufficient  to  produce  it  at  the  time.  Wallace  v. 
Agry^  4  Mason's  C.  C.  R.  336. 

673.  If  the  log-book  states  a  desertion,  it  may 
be  repelled  by  proof  of  the  falsity  of  the  entry ; 
or  its  being  made  by  mistdse.  Orne  v.  Townsend, 
4  Mason's  C.  C.  R.  541. 

674.  Taking  of  a  bill  of  exchange  is,  at  most, 
only  prima  facie  evidence  of  a  satisfaction  and 
extinguishment  of  an  antecedent  debt.  Query, 
How  Tar  even  this  is  to  be  relied  on,  as  a  general 
presumption,  in  foreign  states  ?    Ibid. 

675.  A  copy  of  a  deed^  duly  recorded,  is,  after 
sixty  years,  admissible  in  evidence,  to  establish 
the  grant  under  which  the  party  claims  title  to 
the  land  in  controversy.  Stokes  v.  Dawes,  4  Ma- 
son's C.  C.  R.  268. 

676.  Where  a  marriage  is  proved,  a  recital  in 
a  deed,  sixty  years  old^  that  the  grantor  is  heir, 
and  sells  as  such,  is  prima  facie  evidence  of  the 
fact ;  if  possession  of  the  property  has  been  uni- 
formly held,  ever  since,  under  that  deed.    Ibid, 

677.  The'  w^ritten  laws  of  foreign  countries 
must  be  proved  by  the  laws  themselves,  if  they 
can  be  procured ;  if  not,  inferior  evidence  will 
be  received.  The  unwritten  laws  of  foreign 
countries  may  be  proved  by  parol;  and  when 
proved,  the  court  have  a  right  to  construe  them, 


and  decide  on  their  effect.   Coiuegiia  t.  IFtUoiji 
et  d.,  Peters'  C.  C.  R.  225. 

678.  A  certificate  of  the  secretary  of  the  land- 
office  of  Pennsylvania,  stating  facta  and  the 
practice  in  his  office,  is  not  evidence.  Lessee  of 
iroum  V.  Galloway,  Peters'  C.  C.  R.  291. 

679.  The  certificate  of  a  public  officer,  of  acts 
done  in  the  execution  of  his  duty,  is  not  to  be 
impeached  by  the  evidence  of  a  single  witness. 
Ibid. 

680.  A  patent  for  land  lying  in  the  new  por- 
chase  of  Pennsylvania,  is  evidence  that  all  the 
previous  steps  leading  to  it  had  been  regolariy 
pursued ;  unless  the  contrary  is  proved  bv  tbie 
person  who  impeaches  the  validity  of  it.    hid, 

681.  The  deposition  of  a  witness  on  the  pait 
of  the  plaintiff,  who  has  given  certificates  upon 
which  a  recovery  was  expected  to  be  obtained, 
and  who  expected  a  commission  of  one  per 
centum  on  the  amount  to  be  recovered  from  ths 
defendant,  but  which  certificates  were  not  evi- 
dence in  the  cause,  was  admitted.  Willings  el  d. 
V.  ConsemuL,  Peters'  C.  C.  R.  302. 

682.  Records  and  judicial  proceedings  in  states 
of  the  union,  are  to  be  authenticated  bv  the  cer 
tificate  of  the  clerk  of  the  court,  with  the  ceitifi 
cate  of  the  judge.  Craig  v.  Brown^  Peters'  C 
C.  R.  353. 

683.  A  certificate  of  the  presiding  judge  of  the 
state  of  Louisiana,  stating  that  the  person  whose 
name  is  signed  to  the  attestation  of  the  record, 
is  clerk  of  the  court,  and  that  the  signature  is  is 
his  own  handwriting,  is  not  in  oonfoimity  with 
the  provisions  of  the  act  of  congress  of  26tk 
May,  1790.     Ibid, 

684.  A  printed  pamphlet  containing  a  Jaw  of 
the  state  of  Louisiana,  is  not  evidence  of  the  kw. 
Ibid, 

685.  The  attestation  of  the  proceedings  of  a 
court,  according  to  the  provisions  of  the  act  of 
congress  of  26th  May,  1790,  must  be  in  ooo- 
formity  with  the  form  used  in  the  state  from 
whence  the  record  comes ;  and  the  only  evidence 
of  this  fact  is  the  certificate  of  the  presiding 
judge  of  the  state  court.    Ibid. 

686.  A  journal  kept  by  a  master  of  a  diip 
who  was  alleged  to  oe  insane,  was  allowed  to 
be  read  in  evidence,  to  prove  his  sanity  by  the 
style  in  which  it  was  kept,  but  not  as  evidence 
ot  any  fact  stated  in  it.  United  States  v.  Skarf  et 
d,,  Peters' C.  C.  R.  118. 

687.  The  log-book  kept  by  the  master,  is  miA 
evidence  in  an  indictment  for  a  revolt,  and  ooo- 
fining  the  master.    Ibid, 

688.  A  protest  which  was  not  offered  to  dis- 
credit the  testimony  of  any  one  who  had  signed 
it,  and  who  had  given  evidence,  is  not  evidence. 
Ibid, 

689.  The  constitution  declares  that  the  judi- 
cial proceedings,  and  the  records  of  states,  are 
entitled  to  full  faith  and  credit,  and,  conse- 
quently, no  law  was  necessary  or  would  have 
been  proper,  to  make  them  evidence.  The  act 
of  congress,  of  1790,  provides  for  their  authenti- 
cation. Field  V.  Gibbs  et  a/.,  Peters'  C.  C  &. 
155. 

690.  An  extract  from  the  books  of  the  mu^ 
veyor-general  of  the  land-office,  is  not  evideooi. 
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Lessee  of  Evan*  v.  Grimh  et  a/.,  Peters'  C.  C.  R. 

m. 

691.  Ex  narte  proceedings  tf  the  board  of 
property  under  which  a  survey  was  made,  which, 
m  the  opinion  of  the  board,  ascertained  the  va- 
lidity  of  a  former  survey,  and  in  consequence  of 
which  the  plaintiff's  survey  was  ordered  bv  the 
board  to  be  stricken  off  the  records  of  the  land- 
office,  cannot  be  read  in  evidence.    Ibid, 

692.  The  public  odes  of  teas  in  Holland,  by 
the  Asiatic  Company,  furnish  evidence,  but  not 
conclusive,  of  the  value  of  the  teas  disposed  of 
at  the  sales ;  and  the  average  price  of  all  teas 
of  the  same  quality  and  description,  at  such 
sales,  furnish  tnis  evidence.  Willings  it  d,  v. 
Cojuequa,  Peters'  C.  C.  R.  172. 

693.  The  recording  of  a  deed  in  the  proper 
office,  is  prima  facie  evidence,  and  no  more,  toat 
the  deed  was  regularly  proved  and  admitted  of 
record.  Lessee  of  Talbot  v.  Simpson,  Peters'  C. 
C.  R.  188. 

694.  The  commission  of  a  justice  of  the  peace, 
and  of  a  judge  of  the  court  of  common  pleas,  is 
conclusive  evidence  of  his  appointment.    Ibid. 

695.  The  subscribing  witness  to  a  paper,  who 
stated  that  he  was  called  on  to  sign  the  paper  as 
a  witness,  did  ngt  see  the  parties  execute  or  ac- 
knowledge it,  though  they  both  told  him  it  was 
their  agreement,  was  admitted  to  testify.  Munns 
V.  Dupont  et  al.j  3  Wash.  C.  C.  R.  31. 

696.  The  certificate  of  the  governor  of  St. 
Thomas,  (the  siffnature  being  proved,)  without 
a  seal  given  at  the  time  the  captain  petitioned 
for  leave  to  depart  with  his  cargo,  that  such 
petition  was  refused ;  is  an  official  act  by  a  per- 
son, who,  it  IS  probable,  would  not  gif^e  a  depo- 
sition, and  is  different  from  evidence  of  matters 
not  official;  and  may  be  read  in  evidence. 
United  Slates  v.  Mitchel  et  oZ.,  3  Wash.  C.  C.  R. 
95. 

697.  The  log-book  was  allowed  to  be  given  in 
evidence  in  proof  that  the  bills  of  ladins  had 
been  made  out  from  it )  the  witness  decmring 
that  he  was  perfectly  sure  it  was  the  log-booK 
kept  on  the  voyage,  although  he  did  not  recol- 
lect having  seen  the  mate  make  regular  entries 
in  it ;  and  also  that  every  exertion  had  been 
raa<]e  to  procure  the  attendance  and  testimony 
of  the  mate.     Ibid, 

698.  A  person  who  had  been  convicted  in  the 
court  of  this  state,  of  an  assault  and  battery,  with 
intent  to  murder,  and  sentenced  to  fine  and  im- 
prisonment, is  a  competent  witness.  United 
States  V.  Broekius,  3  Wash.  C.  C.  R.  99. 

699.  The  defendant  offered  in  evidence  a  re- 
ceipt for  money,  to  prove  the  same  to  have  been 
paid  by  C.  W.  to  the  plaintiff,  on  account  of  the 
defendant.  The  court  refused  to  permit  it  to  be 
ready  as  C.  W.  might  and  ought  to  have  been 
examined  to  prove  that  the  money  was  paid  by 
him,  on  defendant's  account.  Jordan  v.  WilkinSf 
3  Wash.  C.  C.  R.  110. 

700.  Depositions  stated  in  the  record  of  the 
proceedings  of  the  admiralty  court,  at  Halifax. 
were  allowed  to  be  read,  to  show  the  ground  ot 
condemnation.  Dederer  v.  The  Delaware  Instil 
ranee  Company,  2  Wash.  C.  C.  R.  61. 

701.  A  deposition,  in  which  the  witness  swore 
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that  he  had  examined  and  believes  an  account 
against  himu  to  which  he  refers,  to  be  right,  be- 
cause the  clerk  who  made  it  out  would  not  have 
stated  it  incorrectly,  although  he  has  never  com- 
pared it  with  the  books  of  his  creditor,  from 
which  it  was  taken,  may  be  read  in  evidence. 
Executors  of  Cambioso  v.  Assignees  of  Maffit,  2 
Wash.  C.  C.  R.  98. 

702.  The  account  is  not  proved  to  be  acknow« 
lodged  by  the  deposition,  but  goes  to  the  jury; 
who  will  decide  whether  the  deposition  is  sum* 
cient  proof  of  the  items  contained  in  it.    Ibid, 

703.  The  books  of  the  parlies  to  the  transaO' 
tion  would  not  be  evidence  for  either  of  them, 
unless  supported  by  other  evidence.    Ibid. 

704.  It  18  no  objection  to  give  in  evidence  a 
bill  of  lading  and  invoice,  which  have  been  made 
out  after  the  usual  and  regular  time,  if  the  cir- 
cumstances under  which  the  vessel  and  master 
were  prevented  their  beinjz  made  out  at  the  com- 
mon period.  Graham  v.  The  Pennsylvania  InsU' 
ranu  Company,  2  Wash.  C.  C.  R.  1 13. 

705.  The  invoice  of  the  cargo  is,  against  the 
general  principles  of  evidence,  uniformly  ad- 
mitted as  prima  facie  evidence  of  the  value  ot 
the  cargo,  and  no  more.  It  is  not  necessary  to 
show  its  correspondence  with  the  books  of  the 
party  producing  it.    Ibid. 

706.  A  testamentary  declaration  of  the  cap- 
tain of  the  vessel,  not  under  seal,  taken  at 
Chagres,  on  the  Spanish  main,  by  the  governor, 
pro  tempore,  who  is  also  a  judge  authorized  to 
take  such  aeclarations,  there  being  no  notary, 
and  proved  to  be  an  original  paper,  in  the  usual 
form,  there  being  no  seal  at  Chagres ;  was  ad« 
mitted  in  evidence.  Blagg  v.  The  Phanix  Insu* 
ranee  Company,  3  Wash.  C.  C.  R.  5. 

707.  It  IS  no  objection  to  the  testamentary  de- 
claration bein^  given  in  evidence,  that  it  contra- 
dicts other  written  papers  signed  by  the  captain. 
Ibid, 

708.  The  rule  in  Wallin  v.  Shelly,  is  not  au- 
thority in  the  United  States;  the  case  having 
been  decided  since  the  revolution;  and  that 
rule  has,  since  the  decision,  been  much  shaken; 
and  it  has  been  held  only  to  negotiable  papers. 
Ibid. 

709.  The  bill  of  lading,  and  the  invoice,  are 
the  ordinary  evidence  of  property;  but  they  may 
be  contradicted,  both  as  to  their  genuineness  and 
authenticity,  i^s  to  their  truth.    Ibid. 

710.  The  declaration  stated  the  suit  on  which 
the  plaintiff  was  held  to  bail  in  six  thousand 
dollars,  to  have  been  returnable  on  the  first 
Monday  in  December,  1809;  whereas  it  wsb 
returnable  the  first  Monday  in  March,  1809: 
Held,  that  the  record  does  not  support  the  de- 
claration, and  cannot  be  civen  in  evidence  to 
support  the  suit  in  the  declaration  for  damages 
for  the  civil  action,  and  holdins  to  bail)  but  it 
may  be  used  as  evidence  of  mauce  in  the  oth 
courts.  Munns  v.  Dupont  et  d.,  3  Wash.  C. 
R.31. 

71 1.  A  letter  from  P.,  which  went  to  show 
plaintiff  had  not  seduced  him  from  the  service 
of  the  defendants,  was  not  admitted  in  evidence ; 
as  the  testimony  of  P.  might  have  been  obtained. 
Ibid. 

4k 


e7« 


EVIDENCE. 


Written  Endmtm 


712.  A  joint  commUsion  to  take  a  depcwttton, 
ntdst  be  executed  by  all  tbe  oommtMioDers 
mined  by  the  party  against  vrbom  thewitneea 
it'ofiered,  althongh  the  oommiaaioDer,  after  pro^ 
oeedtng  some  length  in  tbe  examination,  with- 
drew and  refused  to  complete  it.    Ibid, 

713.  Papers  taken  from  tbe  person  of  the 
party,  by  the  alderman  before  whom  he  was 
Drought  on  a  criminal  charge,  the  parties  making 
the  charge  haying  no  agetiey  in  taking  the  pa* 
perSy  may  be  reiKl  in  evidence  hj^  these  who 
have  possession  of  them,  they  having'  received 
them  from  the  alderman.    Und, 

714.  Although  the  recitals  in  a  wsrrant  to 
another  than  a  party  to  a  suit,  may  not  be  evi- 
dence of  the  fact  stated  in  them,  yet^  where 
they  are  corroborated  by  drcomstauces,  soeh  as 
the  antiquity  of  marks  on  the  ground,  and  by 
the  correspondence  between  the  marked  lines, 
and  those  stated  in  the  warrant,  the  jury  may 
oonsider  the  recital,  that  a  previous  warrant  for 
the  land  had  issued,  as  true ;  the  papers  of  the 
■nrveyor-general,  to  whom  the  original  warrant 
may  have  been  returned,  having  b^n  destroyed 
by  fire.  Lessa  of  Jamis  r.  Stookty,  2  Wash.  C. 
0.  R.  189. 

715.  The  report  of  a  survey,  made  upon  an 
examination  of  a  vessel,  for  the  purpose  of  ascer- 
taining her  situation,  after  a  disaster  in  a  foreip^n 
port,  is  not  evidence  of  the  facts  stated  in  it ; 
DUt  only  that  such  survey  was  made.  Watson  €t 
d.  V.  The  Insuranu  Company^  of  North  Ammca, 
2  Wash.  C.  C.  R.  152. 

716.  An  invoice  of  soods  received  by  the  oon- 
rf^ee,  retained  by  him,  and  not  objected  to, 
■tid  the  truth  of  it  not  disproved,  is  evidence 
thai  all  the  goods  enumerated  in  it  were  re- 
eetred  by  the  consignee.  Jssignits  of  Fidd  v. 
Motd§on,  2  Wash;  C.  C.  R.  155. 

717.  The  plaintiffs  offered  to  read  an  entry  in 
the  books  of  the  bankrupt,  to  prove  an  item  in 
the  account  against  the  aefendant ;  but  the  court 
would  not  permit  it.    Ibid, 

718.  The  rdle  d'equipage  is  good  evidence  of 
the  shipment  of  the  seamen,  and  of  the  con- 
tract made  in  relation  to  wages.  Ketland  v.  The 
JdmW  ofLeherinRj  2  Wash.  C.  C.  R.  201. 

719.  The  eertifieate  of  the  secretary  of  state, 
dated  subsequeotly  to  the  assault  and  battery, 
is' the  best  evidence  to  prove  the  diplomatic 
character  of  a  person,  accredited  as  a  minister, 
by  the  government  of  the  United  States.  United 
8l0tes  V.  William  LiddU,  2  Wash.  C.  C.  R.  205. 

720.  Although  a  certificate  of  a  survey  of  a 
Teasel  is  net  evidence  of  the  facts  stated  in  it, 
ytBt  if  the  surveyors,  in  »  deposition  regularly 
taken,  refer  to  the  certificate,  as  containing  all 
they  know,  it  is  evidenee«  United  States  v. 
MUchellJt  Wash.  C.  C.  R.  478. 

721.  Th6  certificate  of  the  American  consul 
at  a  foreign  port,  under  his  seal  of  office,  that 
the  ship's  papers  were  lodged  with  him,  agree- 
ably to  the  requisitions  of  the  embai^  law,  is 
good  evidence  of  the  fact ;  but  not  of  other  facts 
stated  in  it.    Ibid, 

722.  If  a  log-book  be  offered  in  evidence,  it 
ahonld  be  proved  to  be  the  book  kept  on  the 
Tejage.    It  is  not  sufficient  to  prove  the  hand* 


writittg  of  the  matei  aa  to  some  of  the  enirierjft 
it.    Ibid, 

723.  If  the  cetHfioate  of  tfa» sunset  of  a  vH«el 
be  read  for  the  purpose  ofprovii^  that  a  survey 
and  oondemnatum  of  the  vesaei  had  takeo  place, 
and  to  prove  no  other  foot  stated  in  it,  the  party 
who,.f(br  this-  porpoeei  only^  mr^ it  in  evkKaee^ 
will  not -be  theieby-  preveotea  froni~  impeadBug 
the  credit^  of  the  sorveyors^- wheee  depoeitioBS 
have  been  read»  Waison  et  ed.  v.  The  Inmrmtu 
Cott^imtycf  North  Ameriea,  2  Wsah:  C  CH 
480, 

724.  D^ioattkine  taken*  de  besw  esse,-  camist 
be  read  in  evidence^  unless  the  peity  who  ofieiv 
them  shows  that  the  witneesea  were  sobponaed 
and  cannot  attends  Lessee  tf  Penms  r.  Ingrskem/ 
2  Wash.  C.  C.  H.  487. 

725;  A  survey  ordered  <  bv*  an  American  ooa* 
sal,  when  the  veseel  insured*  put*  isle  e  foreigo 
port  for  want  of  repairsj  and -a  report  of  the  sur- 
veyors thereon,  is  not  evidence  to  be  laid  beHNe 
the  jaty,  Qtiery,  If  the  ssroe  wioold  ml  be  evi- 
dence, if  there  were  no  tribnnaia  at  the  port, 
from  which  an  order  for  a'8iirve3rcooUI  bedv 
tained.  Cort  et  dt,  r.  THkr  DeUmoattr  Jksaraacf 
Compmn,  2  Wash.  C.  C.  R.  375. 

72e.  The  wtoele  record  of  the  proceefityis  of 


the  admiralty  court  in  which  the  property  in- 
sured was  condemned,  oannot  be  reeo  in  evi- 
dence; the  sentence  of  tbeooort  not  reqatrisg 
the  whole  proceedings  to  explain  them,  ifin'- 
shaU  r.  The  Union  Innermte' Companth  2  Wa^ 
C.  C.  R;  452. 

727.  Unless^  under  peculiar  ctrtnmstanecs,  st 
part  of  the  record  omier  than  the  aentencc,  is 
evidence  ^and  the  party  wishing  to  bring  ksn- 
self  within  tbe  exceptions,  nmst  stale  tbe  |*^ 
pose  for  which '  he  means  to  read  other  parts  c( 
the  record,  and  confine  himself  to  thoee  paia 
Ibid, 

728.  S:  and  B.  entered  intoapaitnerahiR  asd 
it  was  agreed  that  the  sepavate -debts  of  B.  timid 
be  assumed  by  the  firm,  and  a  bond  was  givea 
by  B.,  with  sureties,  to  indemnify  S.  against  kei 
by  the  said  aasuinption.  In  an  ai^ion  against  tbe 
sureties  by  S.,  after  the  disedution,  an  award 
given  in  favour  erf*  S.  in  a  reference  entered  i&te 
between  S.  and  B.,  the  award  having  been 
founded  on  the  acknowledgments  of  B.,  and  noft 
confined  to  the  assumed  debts,  cannot  be  givea 
in  evidence.  Assignees  of  Simonicn  t;  Bamdur 
et  (rf.,  2  WMh.  C.  C.  R.  473. 

729;  Entries  made  by  S.  or  B.,  in  tbe  partnei^ 
ship  books,  after  the  dissolntion,  cannot  be  givea 
in  evidence  apainst  tbe  sureties ;  bat  evideBoe 
of  the  confessions  of  B.  may  be  ^ven.    JM, 

730.  Entries  made  after  the  dissolution  may 
be  given  in  evidence  against  the  party  who 
made  them.    Ibid, 

731.  Where,  in  a  will,  there  vras  a  deviae  of 
a  house  and  lot  in  Fourth  street,  Philadelphia, 
and  the  testator  had  no  property  in  Fourth  stieet. 
but  be  had  a  house  and  lot  in  Third  street,  it  m 
a  latent  ambiguity^  and  may  be  explained  by 
parol  testimony.  Lessee  of  Allen  ▼.  Lyota,  t 
Wash.  C.  C.  R.  475. 

732.  A  commission  which  has  been 
and  returned,  was  set  asidey  beeaaae  it  lad 
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opened  by  one  of  the  officers  of  the  gerernxKlent, 
before  it  came  into  the  bands  of  the  cJerlf  of  the 
court.  UniUi  StaUs  v.  Prides  JdtterSj  2  Wash. 
C.  C.  R>  356. 

733.  Where  accounts  have,  on  notice  from  the 
l&intiif  to  the  defendant  to  prodoee  them,  been 
delivered  to  the  plaintiff,  and  retained  by  hhn, 
and  without  objection,  the  defendant  may  insist 
on  their  being  read  on  the  trial  of  the  canse. 
Corps  w,  Robinsmj  2  Wash.  C.  C.  R.  389. 

734.  The  confession  of  the  party  in  his  answer 
to  a  bill,  or  in  writing,  under  nis  hand,  that  the 
money  nid  ont  belonged  to  the  person,  is  suffi- 
cient evidence  therem.  Phillips  tt  of.  r.  Crom^ 
mmd  et(d.j  2  Wash.  C.  C.  R.  441. 

735.  The  copy  of  a  record  of  the  condemna' 
tion  of  the  property  insured,  was  offered  in  evi- 
dence without  the  seal  of  the  officer  who  made 
out  the  copy,  but  there  were  on  the  margin  of 
eaeh  page,  flonrishes  with  the  pen.  No  proof 
was  given  that  the  officer  had  or  had  not  a  seaT. 
The  ooart  rejected  the  evidence.  Tdcoit  v.  Thi$ 
Delmoare  Ins.  Co.^  2  Wash.  C.  C.  R.  449. 

736.  Aoopy  of  the  manifest  of  the  cargo  taken 
in  at  Havana,  and  certified  without  a  seal,  by  a 
notary,  with  a  certificate  sif;ned  by  three  nota- 
ries, that  full  faith  and  credit  ought  to  be  given 
to  tne  acts  of  their  associate,  was  not  permitted 
to  be  read  in  evidence,  because  it  did  not  appear 
that  the  notary  had  charge  of  these  papers,  and 
authority  to  authenticate  them.    Ibid: 

737.  The  bill  of  lading  is  evidenee  of  interest ; 
and  the  jury,  in  the  absence  of  an  invoice^  can 
eaeily  estimate  the  vahie  of  the  eatge.    iM. 

738.  A  certificate  of  the  register  of  the  vice 
admiralty  court  was  produced,  which  stated  Ihkt 
the  warrant  on  which  it  was  founded  was  lost ; 
the  certificate  id  not  evidence,  but  the  fact  of  the 
lose  must  be  proved  under  a  commission.  Ro- 
binson V.  Clijford,  2  Wash.  C.  C.  R.  1. 

739.  Written  statutes  and  edicts  of  foreign 
countries,  must  be  produced ;  common  or  un- 
written laws  may  be  proved  by  parol.    Ibid, 

740.  Evidence  of  a  usage  to  explain  some 
clause  in  the  contract  of  insumnce,  is  regular; 
but  it  can  only  be  resorted  to  when  the  law  is 
unsettled;  and  then  the  construction  must  be 
determined  by  the  usage,  and  not  by  the  opinions 
of  witrB esses.  Winthrop  v.  The  Union  Ins.  Co.j  2 
Wash.  C.  C.  R.  7. 

741.  Deposition  taken  under  a  commisiion 
issued  to  a  place  where  the  commissioners  are 
prohibited  executing  the  commissions,  taken  ac- 
cording to  the  law  of  (he  place,  in  the  presence 
of  the  commissioners,  by  tne  judge,  may  be  read 
in  evidence.  If  all  the  interrogatories,  either  in 
form  or  substance,  are  not  put  to  the  witnesses, 
the  evidence  cannot  be  read.    Ibid. 

742.  It  is  no  objection  to  reading  a  deposition, 
taken  abroad,  that  the  Witnesses  had  previously 
been  examined  and  cross-examined  under  a 
commission  in  the  United  States.    I6td. 

743.  The  protest  of  some  of  the  crew,  taken 
at  the  Isle  ot  France,  was  permitted  to  be  read, 
to  invalidate  their  evidence  under  a  commission. 
Ibid. 

744.  A  patent  for  land  is  only  prima  facie 
of  title;  but  if  the  previous  steps  for 


vestinj^'a  thle  be  not  performed,  proof  of  such 
omission  will  defeat  the  same.  Lessa  of  Hindi* 
kopery,  Burrusj  1  Wash.  C.  C.  R.  109. 

745.  It  seems  that  depositions  sworn  to,  but 
not  signed  by  the  witness,  may  be  read  in  evi- 
dence. Ekikmd  v.  Bisset,  1  Wash.  C.  C.  R. 
144. 

746/  Eaeh  interrogatory  in  a'  commission' 
shmiki  be'  answered  separately,  at'lea^tin  sub- 
stance; and  the  omission  of  siich  aniBWer  is  fata! 
to  the  whttle  commission^  although  the  witness, 
in  araweringthe  gtoeral  interrogatotr,  sa^s,  that 
he  knows  nothing  further  material  to  either 
party,    ttitrst  y\  M^Tfiel  1  Wash.  C.  C.  R.'  70. 

74 1.  The  copy  of  a  win  of  land  lying  in  Penn- 
sylvismia,  n<iade  m  New  York^  proved  before  this' 
surrogate  of  Nevr  York,  by  ono  of  the  subscrib- 
ing witnesses,  who  also  proved  that  ther' other 
two  witniesses  attested  the  sanie  in  presenjbe  of 
the  testator ;  the  copy  being  authentrcatM under' 
the«eal  of- the  surrogate  ofiice,  a-hd  entered  iti 
the  regfster-eieiieral's  office  in  Pennsylvania,  is^ 
not  admissible  in  evidence  in  the  state  of  Penn- 
sylvania. Lissee  of  Hidton  v.  Bfottn,  1  Waush. 
d  C.  R  298. 

748.  In  atl  cases^  no  matter  wher^  the  will  is 
made  and  proved,  if  it  concern  land  in  Penhs)i- 
vania,  it  must  be'  proved  by  two '  witnesses. 
Ibid. 

749.  A' survey  made  by' a  dejjufy  surveyor, 
belonging  to  a  difierent  district  from'  that  in 
M^hich  the  survey  is  made,  ahhough  BpecUiUj 
aixthbrized  t&nakt  it,  byan  order  from  the  sur- 
veyor-seneral,  is  not  valid ;  and  cannot  be  given 
In  eVicfonee,  either  as  an  execution  of  the  war^ 
rant,  ot'  as  evidence  per  se,  to  show  the  location 
of  the  warrant,  beinfinnade  on  exparte  evidence. 
But  the  surveyor  who  made  it  may  use  it  as  a 
memomndum  to  show  how  the  land  might  be 
loeated,  from  the  catls  of  the  vilirrant.  Lessee 
of  Harry<xord6n  v.  Ktrr  et  o/;,  1  Wash^  C.  C.  R 
322. 

750.  If  a  record  be  produced  to  prove  a  fact, 
and  is  found  to  t)e  deficient  or  imperfect,  it  can* 
nclt  be  assisted  by  evidence  dehors  the  sanae, 
but  the  perfect  record  must  be  produced.  Les- 
see of  JmnH  V.  Bit^kta  et  al..  1  Wash.  C.  C.  R 
330. 

751.  A  diagram  made  of  the  tract  of  land  in 
dispute,  and  of  the  adjoining  land,  offered  to 
show  the  boundaries  of  the  land,  cannot  be 
given  in  evidence,  because  it  was  hot  made  un- 
der the  order  of  the  court.    Ibid. 

752.  The  court  refused  to  adniit  in  evidence 
a  verdict  and  jud^ent  given  in  the  supreme 
court  of  the  state,  m  a  case  where  aperfon  who 
had  lands  called  for  by  the  warrant,  because  it 
was  between  difierent  persons,  andf  upon  a  dif- 
ferent question.    Ibid, 

753.  The  copy  of  an  award,  exemplified  by 
th^'conificate  of  the  proper  officer  of  one  of  the 
courts  of  the  state,  cannot  be  read  in  efidencoi 
because  the  adt  of  assembly  of  1715,  which 
authorixes  the  recording  of  certain  instruments^ 
relates  only  to  deeds,  and  not  to  awards.  If  the 
original  were  lost,  or  in  thd  possession  of  the  ad- 
verse party^  the  contents  mi^ht  be  proved  by  m 
witness;  but  the  attestation  of  the  clerk  is  not 
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evidence.    Lessee  of  James  v.  Gordon  et  dl,^  1 
Wash.  C.  C.  R.  333. 

754.  A  paper  signed  A  B,  as  attorney  for  B 
C|  cannot  be  read  in  evidence,  without  the 
power  of  attorney  being  produced.    Ibid. 

755.  Deeds  oi  comraisaioners  of  taxes  were 
suffered  to  be  read,  reserving  the  question  of 
their  regularity,  although  it  did  not  appear  that 
district  assessors  had  been  appointed  ]  and  the 
deeds  were  under  the  common  seal  of  the  com- 
missioners, and  not  under  the  private  seal  of 
each )  and  the  law  authorized  the  commission- 
ers to  sell,  and  not  to  convey.    Ibid, 

756.  Although  a  paper  has  been  produced  by 
one  party,  on  notice  from  the  other,  it  does  not 
become  evidence,  unless,  from  its  legal  charac- 
ter, it  is  entitled  to  be  such.  Hylton^s  Lessee  v. 
Brovm,  1  Wash.  C.  C.  K.  344. 

757.  An  original  will  of  lands^  not  proved  ac- 
cording to  law,  cannot  be  read  m  evidence,  al- 
though produced  on  the  notice  of  the  opiK>site 
party  as  the  will  of  the  person  named  in  it. 
Ibid. 

758.  A  law  of  a  state,  certified  by  the  clerk 
of  the  executive  council,  and  the  seal  of  the  state 
annexed,  is  good  evidence  of  the  law  according 
to  the  provisions  of  the  act  of  congress,  passed 
26th  May,  1790.  As  to  public  acts  of  judicial 
bodies,  or  others,  except  the  laws  or  acts  of  a 
state,  it  directs  who  is  to  authenticate  them. 
United  States  v.  Johns,  1  Wash.  C.  C.  R.  364. 

759.  The  protest  of  the  captain  of  a  vessel, 
cannot  be  read  in  evidence.  Russel  v.  I'he  Union 
Insurance  Co.,  1  Wash.  C.  C.  R.  409. 

760.  After  the  record  of  the  proceedings  of  a 
foreign  court  of  admiralty  has  been  read  in  evi- 
dence, without  objection,  it  is  loo  late  to  object 
to  it  in  argument.    Ibid, 

761.  The  protest  of  one  of  the  sailors  of  a 
captured  vessel,  made  after  his  return  to  the 
United  States,  at  the  first  port,  and  left  with  the 
broker  of  the  assurers,  to  fix  the  period  from 
which  the  loss  was  to  be  paid,  may  be  given  in 
evidence  for  that  puroose ;  but  it  is  not  evidence 
of  any  fact  contained  in  it.  Ruan  v.  Gardner. 
1  Wash.  C.C.R.  145. 

762.  Evidence  to  prove  a  particular  course  of 
trade,  or  other  matters  in  the  nature  of  facts,  is 
proper  |  but  not  to  prove  what,  or  how  the  law 
is  considered  by  merchants.    Ibid. 

763.  Under  the  clause  introduced  into  poli- 
cies of  insurance,  relative  to  the  sentence  of  a 
foreign  court  of  admiralty,  the  foreign  sentence 
is  not  conclusive,  in  our  courts,  to  falsify  the 
warranty,  which  the  assured  is  still  at  liberty  to 
vindicate.  The  underwriters  maj,  nevertheless, 
read  the  proceedings  of  the  foreign  court  in  evi- 
dence, though  not  as  conclusive  evidence.  Cal- 
breath  v.  Gracy,  1  Wash.  C.  C.  R.  219. 

764.  A  certificate  given  bj  a  supercargo,  upon 
his  return  from  the  voyage  insured,  and  who,  at 
the  time  it  is  offered^  is  dead^  is  inadmissible  to 

grove  the  plaintiff's  mterest  in  tlie  return  cargo, 
ividence  cannot  be  given  to  prove  what  the  su- 
percargo had  declared  on  this  subject.  Beale  v. 
Pettit  et  al.,  1.  Wash.  C.  C.  R.  241. 

765.  In  an  action  of  assumpsit,  if  one  party 
relies  upon  an  account  delivered  by  the  other 


party,  without  other  proof  to  establish  his  d» 
mand,  the  party  producing  the  acconnt  may  dis- 
charge himseli  by  relying  on  the  items  of  credit 
on  the  other  side  of  the  account.  Monii  t. 
Hurst,  1  Waish.  C.  C.  R.  433. 

766.  If  the  credit  side  of  an  account  is  taken 
to  charge  the  person  who  delivered  it,  the  item 
on  the  debit  side  must  also  be  admitted  as  proved 
by  the  account.    Ibid. 

767.  A  certified  statement  of  a  balance  doe, 
and  the  report  thereof  to  the  comptroller,  ii  not 
such  a  transcript  from  the  books  and  proceed- 
ings of  the  treasury  as  may  be  given  in  evideooe 
under  the  2d  section  of  the  act  of  3d  Much, 
1797.  United  States  v.  Patterson,  Gilpin's  D.C. 
R.47. 

768.  The  provisions  of  the  act  of  3d  Marcl^ 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evideuce  in  suits  against  depotjr 
postmasters  in  lieu  of  the  certified  copj  of  tlie 
account  current  required  by  the  proiisioos  of 
the  act  of  30th  April,  1810.  Postmaair-Geserd 
V.  Rice,  Gilpin's  D.  C.  R.  562. 

769.  The  letters  and  transactions betveen  the 
officers  of  the  government,  and  a  debtor  to  ihe 
United  States,  relative  to  his  accoQDt,  may  be 
^iven  in  eviaence  under  a  plea  of  pijinent. 
United  States  v.  Beattiey  Gilpin^s  D.  C.R.97. 

770.  An  entry  in  the  log-book  is  prima  iaeie 
evidence  of  its  truth  in  every  particular,  sod  to 
be  falsified,  must  be  disproved  by  satis&ctoty 
evidence.  Douglass  v.  Eyre,  Gilpin's  D.C.B. 
153. 

77 1 .  A  decree  is  binding  and  concIasiTe,  viib 
respect  to  the  subject-matter  in  which  it  icti 
but  does  not  afiect  the  rights  of  third  person^ 
who  were  not  parties  to  the  cause  in  vliich  the 
decree  was  rendered.  M^Call,  SniliilfCo.T. 
Harrison  et  d.,  1  Brockenb.  C.  C.  R.  1S6. 

772.  An  account  taken  from  the  books  of  a 
merchant's  clerk,  who  is  dead,  is  not  admissible 
evidence,  in  an  action  on  the  acconnU  ooles! 
such  books  were  the  original  books  of  eatrr, 
and  kept  by  a  clerk  who  could  have  proved,  if 
living,  the  delivery  of  the  goods ;  and  his  haod- 
writing  must  also  be  proved.  When  such  a 
account  is  oflered,  collateral  testimony,  w  h* 
example  a  letter  from  the  defendants,  acknow- 
ledging, in  general  tenns,  a  bahnoe  doe  the 
plaintiff,  will  not  be  admitted  to  verify  an  m- 
count,  which  would  be  otherwise  inadmissible. 
It  must  apply  to  the  account  itself,  and  oot 
merely  to  general  transactions,  which  hate  no 
tendency  to  verify  the  particular  account  ^ 
duced.  but  would  equally  support  a  claim  for  a 
small  or  large  amount.  Oicen  v.  Adams,  1  Bna- 
enb.  C.  C.  R.  72. 

773.  A  claim  to  a  vessel  and  caigo,  filed  in «> 
admiralty  cause,  though  sworn  to,  is  not  ef^ 
dence.  The  law  does  not  allow  to  the  affid*^ 
made  to  them,  the  dignity  of  testimony.  1' ^j 
amount  to  any  thing,  it  is  to  no  more  than  ^'^ 
exclusion  of  a  conclusion. ''  The  Tkonas » 
Henry,  1  Brockenb.  C.  C.  R.  357. 

774.  A  pardon  granted  by  the govemor  oti 
state,  is  evidence,  per  se,  witboot  any  fortiff 
proof.  United  States  v.  Wilson  ad  PorUr,  m- 
win'sC.C.R.91. 
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775.  A  certificate  by  the  secretary  of  state, 
that  a  person  has  been  recognised  by  the  de- 
partment of  state  as  a  foreign  minister,  is  full 
evidence  that  he  has  been  authorized  and  named 
as  such,  by  the  President  of  the  United  States. 
United  Stales  v.  Benuer^  Baldwin's  C.  C.  R.  238. 

776.  The  log-book  is  not  proof,  per  se,  of  the 
facts  therein  stated,  except  m  certain  cases  pro- 
vided for  by  statute.  United  States  v,  Oibert, 
2  Sumner's  C.C.R.  19. 

777.  Where  the  public  officers  are  authorized 
by  law  to  certify  to  certain  facts,  their  certifi- 
cates to  these  facts  are  competent  evidence 
thereof.     Ihid. 

778.  A  party  will  not  be  allowed  to  give  oral 
testimony  to  the  contents  or  purport  of  any  in- 
dictment, verdict^  or  judgment ;  as  the  best  evi- 
dence is  the  original  paper,  or  a  certified  copy. 
Gass  V.  Stinson,  2  Sumner's  C.  C.  R.  453. 

779.  On  a  suit  brought  by  the  United  States 
against  the  representatives  of  a  surety  of  M.  and 
H.,  contractors  to  furnish  rations  to  the  troops  of 
Virginia  and  Maryland,  for  the  year  1802,  a  let- 
ter from  the  department  of  war  not  authenti- 
cated In  the  form  prescribed  by  the  act  of  con- 
gress, claiming  advances  made  to  the  principals, 
up  to  the  6th  of  January,  1803,  is  inadmissible 
in  evidence;  and  no  admission  of  its  correct- 
ness, express  or  implied,  by  the  principals,  can 
bind  the  surety.  PendUton^s  Exh  v.  The  United 
States,  2  Brockenb.  C.  C.  R.  76. 

780.  Where  process  is  to  be  served  on  the 
things  itself,  which  is  the  subject  of  controversv, 
and  where  the  mere  possession  of  the  thing  ft- 
self,  by  the  service  ot  that  process,  and  making 
proclamation,  authorizes  the  court  to  decide 
upon  it,  without  notice  to  any  individual  what- 
ever ;  it  is  a  proceeding  in  rem,  to  which  all  the 
world  are  parties :  and  in  every  such  case,  the 
decree  is  conclusive  evidence  against  all  parties 
interested,  though  not  brought  before  the  court 
by  process.  Mankin  v.  Chandler  ^  Co.j  2  Brock- 
enb. C.  C.  R.  125. 

781.  Nothing  done  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  authority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
received  in  evidence.  In  the  case  of  the  United 
States  v.  Buford,  7  Peters,  29,  it  was  held  by  the 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart- 
ment, can  derive  no  additional  validity  from 
beings  certified  under  the  act  of  con^reas.  Such 
statements  at  the  treasury  can  only  oe  reearded 
as  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  depart- 
ment, when  the  transactions  are  shown  by  its 
books.  Cox  and  Dick  v.  The  United  States^  6 
Peters,  202. 

782.  An  account  stated  at  the  treasury  de- 
partment, which  does  not  arise  in  the  orainary 
mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified 
under  the  act  of  congress.  A  treasury  statement 
can  only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels 
of  the  department,  when  the  transactions  are 
shown  by  its  books.    In  these  cases,  the  officers 
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may  well  certify;  for  they  must  have  official 
knowledge  of  the  facts  stated.  United  States  v. 
Bufordj  7  Peters,  29. 

783.  But  when  moneys  come  into  the  hands 
of  an  individual,  not  through  the  officers  of  the 
treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the 
facts,  nor  can  they  be  known  to  the  officers  of 
the  department.  In  such  a  case,  the  claim  of 
the  United  States  for  money  thus  in  the  hands 
of  a  third  person  must  be  established,  not  by  a 
treasury  statement,  but  by  the'  evidence  on 
which  that  statement  was  made.     Ibii. 

784.  A  treasury  transcript,  produced  in  evi- 
dence by  the  United  States,  in  an  action  on  a 
bond  for  the  performance  of  a  contract  for  the 
supply  of  rations  to  the  troops  of  the  United 
States,  contained  items  of  charge  which  were 
not  objected  to  by  the  defendant.  The  defend- 
ant objected  to  the  following  items,  as  not  proved 
by  the  transcript:  "February  19th,  1818,  for 
warrant  1680,  favour  of  Richard  Smith,  dated 
27th  December,  1817,  and  11th  February,  1818. 
twenty  thousand  dollars.'^  And  on  the  11th  o^ 
April,  of  the  same  year,  another  charge  was 
made  '' for  warrant  No.  1904,  for  the  payment 
of  his  two  drafts,  favour  of  Alexander  M'Cor- 
mick,  dated  11th  and  17th  of  March,  1818,  for 
ten  thousand  dollars."  And  on  the  14th  of  May, 
of  the  same  year,  a  chaige  was  made  "  for  war- 
rant No.  2038,  being  in  part  for  a  bill  of  ex- 
change in  favour  of  Richard  Smith,  for  twenty 
thousand  dollars,  twelve  thousand  ei^ht  hundred 
and  thirty-two  dollars  and  seventy-eight  cents." 
And  one  other  warrant  was  charged,  June  22d. 
"  for  a  bill  of  exchange  in  favour  of  Ricbani 
Smith,  dated  June  22d,  1810,  four  thousand  dol* 
lars;  and  also  a  warrant  to  Richard  Smith,  per 
order,  for  eight  thousand  dollars."  These  items, 
the  circuit  court  instructed  the  jury,  were  not 
sufficiently  proved  by  being  charged  in  the  ac- 
count, ana  certified  under  the  act  of  congress. 
By  the  court : — ^The  officers  of  the  treasury  may 
well  certify  facts  which  come  under  their  official 
notice,  but  they  cannot  certify  those  which  do 
not  come  within  their  own  knowledge.  The 
execution  of  bills  of  exchange  and  orders  for 
money  on  the  treasury,  though  they  may  be 
"  connected  with  the  settlement  of  an  account," 
cannot  be  officially  known  to  the  accounting 
officers.  In  such  cases,  however,  provision  has 
been  made  by  law*,  by  which  such  instruments 
are  made  evidence,  without  proof  of  the  hand* 
writing  of  the  drawer.  The  act  of  congress  of 
the  3d  of  March,  1797,  makes  all  copies  of  p»» 
pers  relating  to  the  settlement  of  accounts  at  the 
treasury,  properly  certified,  when  produced  in 
court  annexed  to  the  transcript,  of  equal  validity 
with  the  originals.  Under  this  provision,  bad 
copies  of  the  bills  of  exchange  and  orders,  on 
which  these  items  were  paid  to  Smith  and 
M^Cormick,  been  duly  certified  and  annexed  to 
the  transcript,  the  same  efifect  must  have  been 
given  to  them  by  the  circuit  court,  as  if  the  ori- 
ginal had  been  produced  and  proved.  And  every 
transcript  of  accounts  from  the  treasury,  whicn 
contains  items  of  payments  made  to  others,  on 
the  authority  of  the  person  charged,  should  have 
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annexed  to  it  a  dul^  certified  copy  of  the  instru- 
ment which  authorized  such  payments.  And  so 
in  every  case  where  the  government  endeavours 
by  suit  to  hold  an  individual  liable  for  acts  of 
his  agent.  The  agency,  on  which  the  act  of  the 
government  was  founded,  should  be  made  to  ap- 
pear bv  a  duly  certified  copy  of  the  power.  The 
defendant  would  be  at  liberty  to  impeach  the 
evidence  thus  certified ;  and.  under  peculiar  cir- 
cumstances of  alleged  frauci,  a  court  might  re- 
quire the  production  of  the  original  instrument. 
This,  however,  would  depend  upon  the  ejDercise 
of  the  discretion  of  the  court,  and  could  only  be 
enforced  by  a  continuance  of  the  cause  until  the 
original  sKoukl  be  produced.  Untied  States  v. 
Jonesj  8  Peters.  375. 

785.  The  following  item  in  the  treasury  tcan- 
script  was  hot  admissible  in  evidence:  '^To 
accounts  transferred  from  the  books  of  the  se- 
cond auditor  for  this  sum,  standing  to  his  debit, 
Under  said  contract,  on  the  books  of  the  second 
auditor,  transferred  to  his  debit  on  those  of  this 
ofiicer,  forty-five  thousand  dollars."  The  act 
of  congress,  in  making  a  "  traAscript  from  the 
books  and  proceedings  of  the  treasury"  evi- 
dence, does  not  mean  the  statement  of  an  ac- 
count in  gross,  but  a  statement  of  the  items, 
both  of  toe  debits  and  credits,  as  they  were 
acted  upon  by  the  accounting  ofilcers  of  the  de- 
partment. On  the  trial,  the  defendant  shall  be 
allowed  no  credit  on  vouchers,  which  have  not 
been  rejected  by  the  treasury  ofiicers,  unless  it 
was  not  in  his  power  to  have  produced  them ; 
and  how  could  a  proper  eflect  oe  given  to  this 
provision,  if  the  credits  be  charged  in  ffross? 
The  defendant  is  unquestionably  entitled  to  a 
detailed  statement  of  the  items  which  compose 
his  account.     Ibid. 

786.  The  defendant,  in  an  action  by  the  Uni- 
ted States,  where  a  treasury  transcript  is  pro- 
duced in  evidence  by  the  plaintifis,  is  entitled 
to  the  credits  given  to  him  in  the  account;  and 
in  claiming  those  credits,  he  does  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the 
account.  He  is  unquestionably  entitled  to  the 
evidence  of  the  decision  of  the  treasury  ofiicers 
upon  his  vouchers,  without  reference  to  the 
charges  made  against  him.  And  he  may  avail 
himself  of  that  decision,  without  in  any  degree 
restricting  his  right  to  object  to  any  improper 
charge.  The  credits  were  allowed  the  defend- 
ant on  the  vouchers  alone,  and  without  reference 
to  the  particular  items  of  demand  which  the 
government  might  have  against  him.  And  the 
debits,  as  well  as  the  credits,  must  be  estab- 
lished on  distinct  and  legal  evidence.    Ibid. 

787.  The  defendant  is  entitled  to  a  certified 
statement  of  his  credits,  as  allowed  by  the  ac- 
counting ofiicers ;  and  he  has  a  right  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  govern- 
ment ;  and  under  no  circumstances  has  the  go- 
vernment a  right  to  withdraw  credits  which 
have  been  fairly  allowed.    Ibid. 

788.  The  law  has  prescribed  the  mode  by 
which  treasury  accounts  shall  be  made  evidence ; 
and  whibt  an  individual  may  claim  the  benefit 
of  thia  rule,  the  government  can  set  up  no  ex- 
emption froip  its  operation.    In  the  performance 


of  their  official  duty,  the  treasury  officers  act 
under  the  authority  of  law :  their  acts  are  pub- 
lic, and  afiect  the  rights  ol  individuals  an  vreil 
as  those  of  the  government.  In  the  adjuatment 
of  an  account,  they  sometimes  act  judieiallj. 
and  their  acts  are  aJl  recorded  on  the  booka  and 
files  of  the  treasury  department.  So  far  as  they 
act  strictly  within  the  rales  prescribed  for  ttie 
exercise  of  their  powers,  their  deeisioos  are,  in 
eflect,  final ;  for  it  an  appeal  be  made,  they  wUl 
receive  judicial  sanction.  Accounts,  amcHinting 
to  many  millions  annually,  come  under  tlie  ac- 
tion of  these  officers.  It  is,  therefore,  of  great 
importance  to  the  public,  and  to  indiTidnaky 
that  the  rules  by  which  they  exercise  their 
powers  should  be  fixed  and  Itnown.    Ibid. 

7B9.  In  every  treasury  account  on  which  foit 
is  brought^  the  law  requires  the  credits  to  be 
stated  as  well  as  the  debits.  These  credits 
the  officers  of  the  government  cannot  properly 
either  suppress  or  withhold.  They  are  inaile 
evidence  in  the  case,  and  were  designed  by  the 
law  for  the  benefit  of  the  defendant.    Ibid. 

790.  0.  made  a  contract  with  the  goverament 
to  supply  the  troops  of  the  United  Stales  with 
rations  within  a  certain  district,  and  executed  a 
bond  and  contract  agreeably  to  the  usages  ef 
the  war  department.  The  United  States  broiight 
an  action  against  O.  on  the  bond,  and  gave  in 
evidence  the  contract  annexed  to  tAe  bond,  and 
a  treasury  statement,  which  showed  a  halanoe 
against  O.  The  United  States  also  gave  in  evi- 
dence another  transcript  to  prove  tknt  O.,  under 
a  previous  account,  bad  been  paid  a  balaooe  of 
nineteen  thousand  one  hundred  and  fofty-nine 
dollars  and  one  cent,  stated  to  be  doe  to  Juiil 
which  was  paid  to  his  agent,  under  n  power  oc 
attorney,  and  the  receipt  for  the  same  endoifaed 
on  the  back  of  the  account.  The  circuit  court 
instructed  the  juiy,  that  the  seeood  traneenpl 
was  not  evidence^  per  se,  to  establish  the  items 
charged  to  0.  Iieldj  that  th^e  was  no  error  in 
this  instruction.  United  Staks  v.  J<m€s^  H 
387. 

791.  The  counsel  for  the  United  Stati 
gave  in  evidence  the  power  of  attorney  to  R. 
Smith,  and  his  receipt,  proved  by  Smith,  that 
the  money  received  by  him,  under  the  aaad 
power  of  attorney,  was  applied  to  the  enedit  of 
O.  in  the  Bank  of  the  United  States  at  Wasliing- 
ton ;  which  pa}'ment  the  witness  supposed 
made  known  to  0.,  though  he  oould  not 
positively  on  the  subject,  as  he  did  not 
nicate  the  information  to  him.  And  the 
who  ofiered  this  evidence  stated,  that  he 
it  to  show  that  the  accounts  between  O.  and  the 
government,  under  the  contract  of  the  ISth  of 
January,  1817,  had  been  settled  up  to  that  tiiaa, 
and  that  the  balance  of  nineteen  thousand  ooe 
hundred  and  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smith,  as  the  agent  of  O.,  niid  that 
he  offered  the  evidence  for  no  other  parpoae. 
The  counsel  for  the  United  Stetes  theo  gave  in 
evidence  to  the  jury,  a  subsequent  acoooDt  be- 
tween 0.  and  the  government,  under  the  con- 
tract. And,  on  the  prayer  of  the  defendant,  tlie 
circuit  court  instructed  the  jury,  "that  the 
accounts  were  not  competent,  per  se,  npoa 
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lo  charge  the  defendant  or  hie  intestate  for  any 
junia.  therein  contained,  further  than  the  mere 
.payment  of  money  from  the  treaeury  to  the  raid 
intestate,  or  to  his  authorized  agent."    By  the 
.Court: — ^The  items  embraced  hy  this  instruction 
were  charges  made  acainst  0.  for  the  acts  of 
certain  persons,  alleged  to  be  his  agents,  without 
annexing  to  the  transcript  copies  of  any  papers 
showing  their  agency,  or  offering  any  proof  that 
they  acted  under  the  authority  of  b. :  the  cir- 
cuit court,  therefore)  properiy  instructed  the 
•jury,  that  the  transcript|  per  se,  did  not  prove 
vthese  items.    Ibid. 

792.  The  plaintiffs  then  proved  by  R.  S.  that 
he  received,  as  the  agent  of  O.,  six  thousand 
three  hundred  and  fifty  dollars  and  ninety«nine 
cents,  on  warrant  No.  6471,  under  the  contract, 
and  tnat  the  ^ame  was  applied  to  the  credit  of 
0.  in  the  Bankof  the  United  States  at  Washing- 
ton, of  which  payment  the  witness  believed  0. 
\md  notice.  The  counsel  for  the  plaintiffs  stated, 
that  they  confined  their  claim  to  the  above  item, 
.which  was  the -first  one  chaiged  in  the  treasury 
account  exhibited.  The  counsel  for  the  defena- 
ant  then  moved  the  court  to  instruct  the  jury, 
that  this  account,  as  also  the  preceding  one 
offered  in  evidence  by  the  plaintiffs,  was  evi- 
dence for  the  defendants,  of  the  items  of  credits 
contained  in  either,  and  that  in  claiming  them 
he  did  not  admit  the  debits;  which  instruction 
was  given  by  the  court,  and  to  which  an  excep- 
tion was  taken.  By  the  Court:  — This  instruc- 
tion  involves   the  same  question  which  has 

.  already  been  decided  between  the  same  parties, 
at  the  present  term.  There  was  no  error  in 
giving  the  instruction.    Jbid. 

793.  in  the  further  nrogress  of  the  trial,  the 
plaintiffs  offered  to  witndraw  from  the  jury  the 
aaid  two  accounts  mentioned  in  the  preceding 
exception,  and  all  the  evidence  connected  witR 
said  accounts,  to  which  the  defendant's  counsel 
objected,  and  the  court  refused  the  motion.  By 
the  Court : — ^A  treasury  account  which  contains 
credits  as  well  as  debits,  is  evidence  for  the 
defendant  as  well  as  the  government;  and  un- 
less there  be  an  abandonment  of  the  mit  by  the 
.counsel  for  the  government,  it  has  no  right  to 
withdraw  from  the  jury  any  part  of  the  credits 
relied  on  by  the  defendant.    Ibid. 

7d4.  The  circuit  court,  on  the  prayer  of  the 
defendant,  instructed  the  jur^,. that  the  transcript 
tfrom  the  books  and  proceedings  of  the  treasury, 
.can  only  be  r^Eardea  as  establishing  such  of  the 
items  of  debit,  in  the  account  stated  in  the  said 
tiaosoript,  as  are  for  moneys  disbursed  through 
.the  ordinary  channels  of  the  treasury  depart- 
ment, where  -the  tmnsactions  are  aliown  by  its 
.books,  and  where  the  officers  of  the  department 
lauat  have  had  official  knowledge  of  the  facts 
stated:  but  that  the  transcript  is  evidence  for 
the  defendant  of  the  full  amount  of  the  credits 
therein  stated ;  and  that,  by  relying  on  the  said 
tianscript,  as  evidence  of  such  credits,  (he  oe- 
fendant  does  not  admit  the  correctness  of  any 
of  the  debits  in  the  said  account,  of  which  the 
tramscript  is  not,  per  se,  evidence ;  and  that  the 
■aid  transcript  is  not,  per  se,  evidence  of  any  of 
ike  items  olf  dehit  taeiein  stated,  except  ^the 


first.  By  the  Court: — The  correctness  of  the 
principle  laid  down  by  the  circuit  court  in  this 
mst ruction,  has  been  recognised  by  the  supreme 
court,  in  a  case  between  the  same  parties,  at 
the  present  term.    Ibid, 

795.  The  provisions  of  the  act  of  3d  March. 
1825,  substitute  a  certified  statement  of  settled 
account,  as  evidence  in  suits  against  depaty 
postmasters,  in  lieu  of  the  certified  copy  or  the 
account  current  required  by  the  provisions  of  the 
act  of  30th  April,  1810.  Postmasler'Genend  t. 
Rice,  Gilpin's  D.  C.  R.  562. 

796.  The  auditor's  report  of  a  balance  doe 
from  a  person  accountable  for  public  money,  is  a 
guide  to  the  comptroller  as  to  the  amount  'to  be 
sued  for,  but  not  evidence  for  the  court  of  the  debt. 
Unitid  StaUs  v.  PatUrson,  Gilpin's  D.  C.  R.  47. 

797.  It  appeared  that  the  defendant  offered 
to  read  in  evidence  certain  passages  from  a 
public  document  mentioned  in  the  bill  of  ex* 
ceptions.  The  plaintiffs'  counsel  consented  to 
its  being  read  as  the  defendant's  evidence ;  and 
after  the  same  was  read,  the  plaintiffs'  counsel 
requested  the  court  to  instruct  the  jury,  that  the 
conversation  of  the  defendant  with  Mr.  Dickens 
and  Mr.  M*Lean,  read  from  the  executive  docu- 
ment, was  not  evidence  to  the  jury  of  the  facta 
stated  in  such  conversation;  which  instruction 
\he  court  refused  to  give.  The  Court  said: — 
The  entire  document  referred  to  is  not  set  out 
in  the  bill  of  exceptions;  and  from  what  is 
stated,  no  conversation  of  the  character  objected 
to  appears.  But  the  evidence  was  admitted  by 
consent.  The  plaintiffs  were  entitled  to  have 
the  whole  document  read,  and  it  was  all  in  evi* 
dence  before  the  court  and  jury.  But  the  objeo- 
tion,  on  the  ground  that  some  of  the  facts  stated 
were  only  hearsay  evidence,  fails.  The  docu- 
ment, so  far  as  it  appears  on  the  bill  of  excep- 
tions, contains  no  such  conversation.  This  in- 
struction was,  therefore,  properly  refused.  Tkt 
United  States  v.  Lane,  12  Peters,  1. 

798.  The  admissions  of  a  defendant,  that  he 
is  indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suffi- 
cient evidence  of  tne  transfer  of  negotiable 
paper,  without  proof  of  the  handwriting  of  the 
payor.  Whether  the  evidence  was  legally  com- 
petent for  that  purpose,  or  not,  is  a  question  for 
the  court,  and  not  for  the  jury,  in  the  absence 
of  all  contradictory  testimony.  M-Neil  v.  Hcl' 
brooky  12  Peters,  84. 

799.  By  the  act  of  the  legislature  of  Geoigia, 
of  t5th  I)ecember,  1810,  the  assignment  or  en- 
dorsement of  a  promissory  note  is  made  sufii- 
cient  evidence  thereof,  without  the  necessity  of 
proving  the  handwriting  of  the  assignor.  The 
judiciary  act  of  17^9  declares  that  the  laws  of 
the  seveml  states,  except  when  the  constitution, 
treaties,  or  statutes  of  the  United  States  require 
otherwise,  are  to  'be  rules  of  decision  in  the 
courts  of  the  United  States,  in  trials  at  common 
law,  where  they  apply.  The  court  does  not 
perceive  any  sufncient  reason  for  construing  thii 
act  of  congress,  so  as  to  exclude  from  its  provi- 
sions those  statutes  of  the  several  states  whidi 
prescribe  rules  of  evidence  in  civil  cases,  in 
trials  at  common  law.    Jbid, 
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800.  Evidence  will  be  legal,  as  rebutting  tes- 
timony, or  to  repel  an  imputation  or  charge  of 
fraud,  which  would  not  be  admissible  as  ori^- 
nal  evidence.  Zackarie  and  Wife  v.  Frankltrij 
12  Peters,  151. 

801.  It  is  error,  on  the  trial  of  a  writ  of  right, 
before  the  grand  assize,  to  prevent  the  introduc- 
tion of  written  evidence,  because,  in  a  trial  of 
another  cause,  between  the  demandant  offering 
the  testimony,  and  a  defendant  claiming  in  oppo- 
sition to  the  demandant,  under  the  same  title 
with  that  of  the  defendant  before  the  grand 
assize,  the  court  had  frequently  examined  the 
title  set  up  by  the  written  evidence  offered,  and 
had  become  fully  cognizant  of  it;  and  had,  in 
that  trial,  at  the  suit  of  the  demandant,  in  which 
it  bad  been  produced,  decided  that  it  in  nowise 
tended  to  establish  a  legal  title  to  the  land  in 
controversy,  in  the  demandant.  Bradstreet  t. 
Thomas,  12  Peters,  174. 

802.  The  demandant  had  a  right  to  place 
before  the  assize  all  the  evidence  which  she 
thought  might  tend  to  establish  her  right  of  pro- 
perty, which  had  been  ruled  to  be  competent 
evidence  in  another  suit,  against  the  competency 
of  which,  nothing  was  objected  in  this  suit :  and 
the  assize  had  a  right  to  have  such  evidence 
before  them,  that  they  might  apply  to  it  the  in- 
structions of  the  court,  as  the  law  of  the  case, 
without  which  they  could  not  do  it.     Ibid. 

803.  There  is  a  safer  repository  of  the  adju- 
dications of  courts  than  the  remembranoe  of 
judges;  and  their  declaration  of  them  is  no 
proof  of  their  existence.    Ibid, 

804.  In  a  case  in  equity,  brought  by  appeal 
from  the  court  of  appeals  of  East  Florida,  the 
contents  of  certain  documents  which  contained 
the  agreements  of  the  parties,  were  stated  to 
set  out  in  the  bill.  Tne  contracts  were  not 
proved  hi  the  cause  by  testimony,  nor  was  this 
new  production  accounted  for  by  secondary  evi- 
dence. The  decrees  of  the  Florida  courts  were 
reversed,  and  the  cause  remanded  to  the  court 
of  appeals,  to  allow  the  pleadings  to  be  amended, 
and  the  documents  referred  to,  or  the  contents 
of  the  same  to  be  duly  authenticated  and  proved, 
&c.    Levy  Y.Jrredondo,  12  Peters,  218. 

805.  Certain  German  documents  were  offered 
in  evidence  by  the  plaintiff  in  the  district  court 
of  Louisiana,  for  the  purpose  of  using  such  parts 
of  them  as  contained  depositions  which  related 
to  the  pedigree  of  the  plaintiff,  which  were 
overrHled  by  the  district  court,  on  the  grtund 
that  they  were  not  duly  authenticated.  By  the 
Court:— In  the  case  of  Church  v.  Hubbart, 
2  Cranch,  187,  this  court  held  that  a  certificate 
of  a  consul,  under  his  consular  seal,  is  not  a  suf- 
ficient autnenticatiou  of  a  foreign  law  to  make 
it  evidence;  it  not  being  one  of  his  consular 
functions  to  grant  such  certificates.  And  also, 
that  the  proceedings  of  a  foreign  court,  under 
the  seal  of  a  person  who  styles  himself  the 
Secretary  of  Foreign  Affairs  in  Portugal,  is  not 
evidence.  On  the  principles  of  this  case,  the 
eircuit  court  very  properly  rejected  the  deposi- 
tions offered.  The  certificates  and  seal  or  the 
minister  resident  for  Great  Britain,  from  Han- 
over;  is  not  a  proper  authentication  of  the  pro- 


ceedings of  a  foreign  court,  or  of  the  proceed- 
ings of  an  officer  authorized  to  take  depositions. 
It  is  not  connected  in  any  ^-ay  with  the  fnno- 
tions  of  the  minister.  His  certificate  and  seal 
could  only  authenticate  those  acts  which  are 
appropriate  to  his  ofiice.  Stein  v.  Bovmanj  13 
Peters,  209. 

806.  The  only  mode  in  which  depositions  can 
be  taken  in  a  foreign  country,  is  under  a  com- 
mission.   Ibid, 

807.  A  deed  was  executed  in  Glasgow,  Scot- 
land, by  which  land  in  Ohio,  which  had  been 
patented  by  the  United  States  to  David  Bocha- 
nan,  was  conveyed  to  Walter  Sterling.  The 
deed  recited  that  it  was  made  in  pursuance  of  a 
decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  Virginia.  No  exemplificalioa 
of  the  decree  was  offered  in  support  of  the 
deed.  The  court  held,  that  as  Buchanan  was 
the  patentee  of  the  land,  although  he  made  the 
deed  in  pursuance  of  the  decree  of  the  cirriiit 
court  of  Virginia,  the  decree  coold  add  nothing 
to  the  validity  of  the  conveyance,  and  therefore 
it  was  w'holly  unnecessary  to  produce  an  exem- 
plification 01  the  decree.  The  deed  was  good 
without  the  decree.  Games  et  d,  r.  Dunnes  lo- 
see,  14  Peters,  322. 

808.  The  possession  of  a  deed  regularly  exe- 
cuted, is  prima  facie  evidence  of  its  delivery. 
Under  ordinary  circumstances,  no  other  evidence 
of  the  delivery  of  a  deed  than  the  possessioa 
of  it  by  the  person  chiiming  under  it,  is  required. 
Ibid. 

809.  It  is  certainly  true,  as  a  general  role,  tbst 
the  interpretation  of  written  instruments  pio- 
perly  belongs  to  the  court,  and  not  to  the  jury, 
but  there  certainly  are  cases  in  which,  from  the 
different  senses  of  the  words  used,  or  their  ob- 
scure and  indeterminate  reference  to  unexplained 
circumstances,  the  true  interpretation  of  the  lao- 
^age  may  be  left  to  the  consideration  of  the 
jury,  for  the  purpose  of  carrying  into  effect  the 
real  intention  of  the  parties.  This  is  especially 
applicable  to  cases  of  commercial  correftpondencs;, 
where  the  real  objects  and  intentions  and  agree- 
ments of  the  parties  are  often  to  be  arrived  at 
only  by  allusions  to  circumstances  which  are  but 
imperfectly  developed.  Brawn  v.  MHrran^  14 
Peters,  479. 

810.  Whenever  the  rights  of  a  party,  fonaded 
upon  a  deed,  are  dependent  on  tne  terms  and 
conditions  of  that  aeed,  the  instrument  thus 
creating  and  defining  those  rights  most  be  re- 
sorted to;  and  must  regulate,  moreover,  the 
modes  by  which  they  are  to  be  inforoed  at  lav. 
These  identical  rights  cannot  be  claimed  as  be- 
ing derived  from  a  different  and  inferior  sooree. 
If  the  deed  be  in  force,  all  who  claim  by  its  pio- 
viiiions  must  resort  to  it.  Fresk  v.  Gihsorn^  16 
Peters,  327. 

811.  Plates  of  surveys  made  by  the  surveyor- 
general  of  Florida,  while  Florida  was  part  of  the 
dominions  of  Spain,  were  offered  in  evidenoe  by 
the  claimant  of  land,  in  the  superior  conit  of 
East  Florida,  and  were  read  without  objectioD 
by  the  district  attorney  of  the  United  States^ 
Held,  that  an  objection  to  them,  as  evideooe, 
cannot  prevail  in  the  supreme  conrt^  en  an  ap- 
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pea).     The  United  Statu  ▼.  Aeoeta^  17  Peters, 
16. 

812.  An  instrament  of  writing  more  than  forty 
years  old  is  not  required  to  be  proved  with  the 
same  strictness  as  one  of  modern  date,  unless 
there  be  facts  and  circumstances  provea  which 
create  doubts  as  to  its  genuineness.  Waltons 
and  Heirs  of  Payne  ▼.  Vouison^  1  McLean's  C. 
C.  R.  124. 

813.  Books  of  account  are  not  evidence  at 
common  law.  Gale  ▼.  Norrisj  2  McLean's  C.  C. 
R.  469. 

814.  But  entries  made  by  a  clerk,  who  is  de- 
ceased, are  evidence.  The  original  book,  how- 
ever, must  be  produced.    Ibid. 

815.  To  make  the  entries  evidence,  they  must 
have  been  regularly  entered,  and  the  bookflL 
ui)on  their  face,  must  have  the  appearance  or 
fairness.    Ibid* 

816.  By  the  statute  of  Illinois,  where  property 
levied  ou  by  execution  is  claimed  by  an  indivi- 
dual, the  sherifT,  on  beins  notified,  is  bound  to 
summon  a  jury,  who  shaU  inquire  into  the  right 
of  property,  and  return  under  their  hands,  &c. 
Parol  proof  of  such  a  proceeding  is  not  admissi- 
ble. Lawrence  v.  Sherman,  2  McLean's  C.  C.  R. 
488. 

3.  Parol  Evidence, 

817.  By  the  act  of  assembly  of  Virginia  of 
1758,  no  gift  of  a  slave  is  valid  unless  in  writing 
and  recoraed ;  but  parol  evidence  may  be  given 
to  show  the  existence  of  k  deed  of  gift,  and  of 
the  nature  of  possession  under  it.  Spiers  v.  Wil- 
lison,  4  Cranch,  398 ;  2  Cond.  Rep.  150. 

818.  Parol  testimony  is  not  admissible  in  an 
action  on  the  covenant  of  seisin,  to  prove  prior 
claims  upon  the  land.  Pollard  if  Pickett  v. 
DwigfU  et  al.f  4  Cranch,  421;  2  Cond.  Rep.  157. 

819.  In  an  action  upon  a  valued  policy,  it  is 
not  competent  for  the  underwriters  to  give  parol 
evidence  that  the  real  value  o^  the  subject  in- 
sured is  different  from  that  stated  in  the  policy. 
The  Marine  Insurance  Company  of  Alexandria  v. 
Hodgson,  6  Cranch,  206;  2  Cond.  Rep.  347. 

820.  The  letters  and  tmnsactions  between  the 
officers  of  the  government  andta  debtor  to  the 
United  States,  relative  to  hil  account,  may  be 
driven  in  evidence  under  a  plea  of  payment. 
United  States  v.  Beattie,  Gilpin's  D.  C.  R.  97. 

821.  The  usage  of  trade  may  be  proved  by 
parol,  although  such  usage  originated  in  a  law  or 
edict  of  the  government  of  the  country.  Livings' 
ton  if  Gilchrist  v.  The  Maryland  Insurance  Com* 
pan}fy  6  Cranch,  274 ;  2  Cond.  Rep.  370. 

822.  Parol  evidence  cannot  be  given  to  ex- 
plain the  terms  used  in  written  papers  which 
ivere  set  up  to  prove  an  undertaking  or  guaranty. 
Clarke  v.  Russel,  3  Dallas,  415;  1  Cond.  Rep. 
193. 

823.  On  the  plea  of  non  est  factum,  (he  pre- 
sent validity  of  the  deed  is  in  issue^  and  every 
circa mstance  that  goes  to  show  that  it  is  not  the 
dieeil   or  contract  of  the  party,  is  provable  by 

garol    evidence.     Speake  et  «.  v.  The  United 
totes,  9  Cranch,  28  ;  3  Cond.  Rep.  244. 

824.  Where  the  privateer,  cruising  under  a 
«x>in mission,  was  lost,  8ub8eq[uent  to  the  capture 


in  question,-the  previous  existence  of  the  com- 
mission on  board  was  allowed  to  be  proved  by 
parol  evidence.     The  Eslrella,  4  Wheat.  298; 

4  Cond.  Rep.  459. 

825.  On  an  indictment  for  piracy,  the  national 
character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her 
certificate  of  registry.     United  States  v.  Pirates^ 

5  Wheat.  184 ;  4  Cond.  Rep.  623. 

826.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the 
instrument  whether  it  was  an  official  or  a  pri- 
vate act,  parol  evidence  was  admitted  to  show 
that  it  was  an  official  act.  3fechanics^  Batik  of 
Alexandna  v.  The  Bank  of  Columbia,  5  Wheat. 
326;  4  Cond.  Rep.  666. 

827.  In  ascer'^iniug  the  facts,  as  connected 
with  the  execu(%p  of  any  written  instrument, 
parol  testimony  is  admissime.    Ibid. 

828.  The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the  tenor 
of  the  writing,  and  not  by  looking  at  a  part  of  it ; 
and  if  a  latent  ambiguity  arises  from  the  Ian- 

Stage  used,  it  may  be   explained  by  parol. 
oardman  V.  The  Lessees  of  Reed  ^  Ford,  6  Pe- 
ters, 328. 

829.  Secondary  evidence  to  prove  the  contents 
of  a  commission  issued  to  a  Buenos  Ayrean  jpri* 
vateer,  the  vessel  having  been  fitted  out  in  Bal- 
timore, may  be  given,  after  proof  has  been  made 
of  the  fitting  out  of  the  vessel,  of  her  having 
cruised  under  the  commission,  and  made  prizes 
of  vessels  belonging  to  the  emperor  of  Brazil, 
then  at  war  with  Buenos  Ayres;  and  also  after 
it  had  been  proved  that  the  persons  who  had 
used  the  commission  had  been  indicted  for  so 
doing,  and  could  not  be  found.  United  States  v. 
ReySum,  6  Peters,  352. 

830.  The  evidence  falls  within  the  rule,  that 
where  the  nonproducfton  of  the  written  instru- 
ment is  satisfactorily  accounted  for,  satisfactory 
evidence  of  its  existence  and  contents  may  l>e 
shown.  This  is  a  general  rule  of  evidence,  ap- 
plicable to  criminal  as  well  as  to  civil  suits:  and 
a  contrary  rule  not  only  might,  but  probably 
would,  render  the  law  entirely  nugatory ;  for  the 
offender  would  only  have  to  destroy  the  com- 
mission, and  his  escape  from  punishment  would 
be  certain.    Ibid. 

831.  The  rule  as  to  the  admission  of  secondary 
evidence  does  not  require  the  strongest  possible 
evidence  of  the  matter  in  dispute:  but  only 
that  no  evidence  shall  be  given,  whicn,  from  the 
nature  of  the  transaction,  supposes  there  is  better 
evidence  of  the  fact  altainaoje  by  the  party.  It 
is  said  in  the  books,  that  the  ground  of  the  rule 
is  a  suspicion  of  fraud ;  and  if  there  is  better 
evidence  of  the  fact  which  is  withheld,  a  pre- 
sumption arises  that  the  party  has  some  secret 
or  sinister  motive  in  not  producing  it.  Rules  of 
evidence  are  adopted  for  practical  purposes  in  the 
administration  of  justice;  and  must  be  so  ap- 

Slied  as  to  promote  the  ends  for  which  they  are 
esigned.    Ibid. 

832.  The  declarations  of  a  jnrty  on  one  day^ 
ae  explanatory  of  what  was  said  by  him  on  an- 
other day,  and  which  was  given  in  evidenco, 
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cannot  be  shown  by  testimony.  What  a  party 
has  said  one  day,  against  his  interest,  cannot  be 
explained  by  declarations  on  a  subsequent  day. 
Blight  V.  Ashley  et  d.j  Peters'  C.  C.  R.  16. 

833.  Declarations  of  a  witness  caanot  be  ff  ^ven 
in  evidence,  except  only  in  answer  to  eTiaence 
of  other  declarations  of  the  witness,  inconsistent 
with  what  he  had  previously  sworn.  Lesste  of 
Wright  V.  Deklyne,  Peters^  C.  C.  R.  199. 

834.  Parol  evidence  of  the  deotarations  of  an 
auctioneer,  contrary  to  the  written  ternu  of  sale, 
is  not  admissible ;  but  saoh  evidence  as  to  the 
property  intended  to  be  sold  by  him  is  proper. 

835.  Parol  evidence  of  the  arrival  of  an  appli- 
cant for  naturalizatipn  five  years  prior  to  the  ap- 
plication, is  not  sufficient.  Antmphousj  Petecs' 
C.  C.  R.  457. 

836.  Reputed  boundaries  ^/fb  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  'hear- 
say evidence  of  such  witnesses  has  been  admit- 
ted, to  establish  lines  in  opposition  to  the  calls 
of  an  ancient  patent.  Conn  tt  oi.  ▼.  PinnMol*, 
Peters'  C.  C.  R.  496. 

837.  Written  documents,  certified  iby  foreign 
notaries,  offered  as  evidence,  may  be  contraiUcted 
by  parol  testimony.  United  States  v.  TheJa^itny 
Peters'  C.  C.  R.  450. 

838.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  a  ship,  and  the  ship's  papers 
on  the  voyage,  showing  a  joint  ownersnip  ot  the 
master  and  the  assured.  Held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papers,  and  prove  a  sole  ownership  in  the  as- 
sured, and  that  the  papers  were  all  wiong, 
and  founded. in  mistake.  OJU  v.  The  Eagle  In- 
turance  Company^  4  Mason's  C.  C.  R.  172. 

839.  Query,  If  a  title  to  a  ship  engaged  iiirfo- 
reiprn  trade,  can  pass  by  parol  %    IM. 

840.  Parol  evidence  to  show  facts  stated  in 
certain  letters  received  t)y  the  witness,  will  not 
be  admitted,  as  the  lettefs  are  higher  testimony, 
and  should  be  produced.  J>e  Tastett  v.  CrmMMU- 
lot,  2  Wash.  C.  C.  R.  132. 

841.  Parol  evidence  to  prove  the  regaktien 
of  Cuba,  prohibiting  the  exportation  of  specie, 
will  not  be  admitted,  unless  evidence  is  given 
of  efforts  to  obtain  a  certified  copy  of  the  written 
law,  which  have  failed.  Seton  v.  The  DeUwme 
Insurance  Company,  2  Wash.  C.  C.  R.176. 

<•  842.  Action  on  a  bill  of  exchange  by  the 
.payee,  against  the  dnaWee,  which  he  had  en- 
dorsed to  0.,  and  which  was  by  O.  endorsed  to 
C.  The  court  admitted  0.  to  prove  that  he  en- 
dorsed the  bill. to  C,  merely  to  recover  the  mo- 
.ney  for  the  account  of  the  plaintiff,  and  without 
consideration.  The  possession  of  the  bill  hy  the 
drawer,  is  prima  facie  evidence  that  he  has, paid 
all  those  who  could  claim  against  him  on  the 
bill,  and  the  endorser,  0.,  has  no  interest  in. the 
event  of  the  suit.  Lonadale  v.  JSroum,  3  Wash. 
C.  C.  R.  404. 

843.  The  question  is,  is  this  written  instru- 
ment the  contract,  or  merely  a  part  performance 
of  the  parol  agreement  ?  It  has  elsewhere  been 
decided,  that  in  cases  not  within  the  statute  of 
^frauds,  evidence  may  <be  given  to  contradict  a 
written  simple  contract,  by  .showing  that  .the 


whole  of  :it  was  aot  reduced  lo.writi"i|K.  llviay 
be  well  doubted,  nevertheless,  wliether  thie 
safest  rule  is  not  to.  apply  the  policy  and  leaaon 
of  the  statute  of  fnnds  to.  all  cases  of  written 
oontraots.  M^Culloek  v.  CHrwrdj  4  Waab.  C.  C. 
'R.  289. 

844.  Parol  evidieiiee  can  no  snoro.l»e  given  to 
explain  than  to  «ontiiadiot  a, written  inetraoisnt 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  R.  308. 

845.  It  was  .proper  to  admit  parol  evidence  to 
establish  the  timeoftke  aailiog  of  the  Ftada  m 
her  voyage,  and  to  prove  the  course  and  tenni- 
nation  of  tne  voyage,  withoot  proving  .that  the 
log-book  < was  missing  or  loiit.    Mi, 

846.  Parol  evidence  is  notrnfanisaibleto  affcet 
the .  oonstruotion  of  -a  ^wiil,  Imt  it  is  admissible 
where  it  is  niquifed  by  consideiatiooB  extrinac 
of  the .will,.ann whioh,neees8arilyy  dep^id  npsn 
such  evidence.  GalUgq  v.  Gauige^^  fasciites, 
2  Broekenb.  C.  C.  R.  985. 

847.  Where  the  ahipping  artioleB  apedfy  the 
wages  of  a  mate  of  a  Teflsel,.iiie  cannot  give  paial 
evideooe  of  an  agreement  to  allow  mm  other 
eompisoiation.  Fsocodbv.  JfCoU,  Gilpin's  B.  C 
R.  3^. 

848.  Farol  evidence,  bearing  npon  written 
contracts  and  papers,  ought  not  to  be  admidfld 
in  evidence,  without  tbe.prodnction  of  such  writ- 
ten contracts  or  papers;  so  as  to  enable  both  the 
court  and  the  jury  to  see  whether  or  not  the  ad- 
mission of  the  parol  evideoee  in  any  manaer, 
will  trench  npon, the  rule  that  parol  evideooe  is 
not  admissibb  to  vatv.or  oonlradiet  written  coa- 
tracts  or  papers.  PkUadMiia  aid  Tnmim  Brnt- 
road  Co,  v.  Stimftson,  14  Petecs,  4!l8. 

849.  In  an  action  on  foor  nramiaaovy  nite% 
one  of  whieh  was  drawn  by  me  defendant,  ia 
favour  of  the  jplaintiC  and  the  otliecs  were  diawa 
by  the  defencbnt  in  &vonr.of  other  personsi  who 
had  endorsed  them  to  the  ;nlainti0 ;  parol  evi- 
dence was  prQperly  adoutled  that  tike  defendsol 
acknowledged  thathewaa.indehlQd  to  the  pfeia- 
tiff  in  the  anwunt  .of  the  rneleSi  and  olTered  is 
confess  jndgment,  inthe  eonne  of  a 


with  the  pbintifi^flCDUQael.  althongh  tlie  o^ia- 
tiation  fell  through,  and  .altheogh  no  proof  was 
given  of  the  Ipandwriting.ar  aignatiires  of  Ihs 
epdoraers  of  the  notes.  Inis  ease  doea  not  eone 
within  the  reason  or  piiqc^las  of  the  mie  whaA 
exclndes  offers  to  pay^  iniade  J^y  way  of  oonpro* 
mise  npon  a  disputed  olaim}  and  to  buy  poioe. 
M'Neil  V.  HclUbfook,  12  Petem,  «4. 

850.  Where,  in  taking  th^  a^dtnowMgnieat 
of  a  deed,  the  .justioe- omitted  to  state  his  offidid 
character,  parol  proof  of  his  being  a  juatiee  is 
admissible.  SkvdU^s  i^easie  .v.pimne,  X  M^Lessy 
C.  C.  R.  520. 

85il.  It  .ma^  be  doi^nled  whether  nuol  esi- 
dence  is  admissible  to  4bQw  ithat «  defendant  is 
surety  a^inst  the  terms  of  the  note.  Bnt  if  ihs 
intent  With  .which  .the  endmaament  was  awde 
be  doubtful,  it  may  .be  eapbiined  »by  paim 
Me  V.  J)an«an,  %  MtLean,  tC.  C.  Jt.  663. 


4.  Secondary  Evidente. 

862.  When  one  party  to  an  agreement, 
by  the  other  contracting  party,  had  deUreiad  to 
auioh  party  axnpy  of  .t&  agreement  in  his 
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handwriting,  but  not  signed  by  htm,  and  from 
the  nature  of  the  instrument  it  was  to  be  fairly 
presumed  the  original  was  in  his  custody,  notice 
to  produce  the  original  paper,  in  order  to  give 
the  copy  in  evidence,  is  not  necessary.  Such  a 
copy,  when  oiTered  to  charge  the  party  by  whom 
the  same  was  made,  and  who,  by  the  tenor  of 
the  agreement,  was  to  perform  certain  acts  there* 
in  stated,  may  be  considered  not  as  a  copy,  but 
as  an  original,  in  relation  to  the  obligations  of  the 
party  giving  the  copy,  and  be  so  given  in  evi* 
dence.     Carroll. v.  teakey  1  Peters,  22. 

853.  The  rule  of  law  is,  that  the  best  evidence 
must  be  given,  of  which  the  nature  of  the  thing 
is  capable ;  that  is,  that  no  evidence  shall  be  re- 
ceived, which  presupposes  greater  evidence  be-i 
hind  in  the  party's  possession  or  power.  The 
withholding  of  th4t  belter. evidence  raises  a  pre- 
sumption that,  if  produced,  it  mifirht  not  operate 
in  favour  of  the  party  who  is  called  upon  for  it. 
For  this  reason,  a  party  who  is  in  possession  of 
an  original  paper,  is  not  {)ermitted  to  give  a  copy 
in  evidence,  Or  to  prove  its  contents.  Tcnfloe  v. 
Riggs,  1  Peters,  596. 

854.  The  affidavit  of  a  ppirty  to  the  cause,  of 
the  loss  or  destruction  or  an  original  paper, 
offered  in  order  to  introduce  secondary  evidence 
of  the  contents  of  the  paper,  is  proper.  If  such 
affidavit  could  not  be  received  of  the  loss  of  a 
written  contract,  the  contracts  of  which  are  well 
known  to  others,  or  a  copy  of  which  can  be 
proved,  a  party  might  be  completely  deprived 
of  his  rights,  at  least  in  a  court  of  law.    Ibid. 

855.  The  testimony  which  establishes  the 
loss  of  a  paper,  is  addressed  to  the  court,  and 
doe»  not  relate  to  the  contents  of  the  paper.  It 
is  a  fact  which  may  be  important  as  letting  the 
party  in  to  pmve  the  justice  of  the  cause,  but 
iioes  not  itself  prove  anything  in  the  cause, 
ibid.  697. 

856.  In  an  action  upon  a  written  contract,  said 


the  secondary  evidence. must  prove  it  as  laid  in 
the  declar^ttion.  The  conversation  which  pre- 
ceded the  aj^eement  forms  no  part  of  it,  nor  are 
the  propositions  or  representations  which  were 
made  at  the  time,  but  not  introduced  into  the 
written  contract,  to  be  taken  into  view  in  con- 
struing the  instrument  itself.  Had  the  written 
paper  stated  to  be  lost  or  mislaid,  been  produced, 
neither  party  could  have  been  permitted  to  show 
the  party's  inducements  to  make  it,  or  to  sub- 
stitate  his  understanding  for  the  ap|^9«nient  it- 
self. If  he  was  <)rawn  into  it  hv  misrepresenta-' 
tion,  that  circumstance  might  iumish  him  with 
a  different  action,  but  cannot  affect  this.    Ibid., 

598. 

857.  When  a  written  contract  is  to  be  proved, 
not  by  itself  but  by  parol  testimony,  no  vagpe 
anf»ertain  recollection  concerning  its  stipulations 
ouiarht  to  supply  the  place  of  the  writ^n  iiutru- 
Hiont  itselL  The  substance  of  the  agreement 
ought  to  be  proved  satisfaotorily ;  and  if  that 
oannot  be  4<>ne,  the  party  is  in  the  condition  of 
every  other  suitor  in  court,  who  makes  a  clajip 
vetiich  he  catinpt  support.    Ibid,  600. 


858.  VVLen  parties  reduce  their  contracts  |o 
writing,  the  obligations  and  rights  of  each  are 
described  by  the  instrument  itself.  The  safely 
which  is  expected  from  them  would  be.mucn 
inipaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressiins,  made  by  a  con- 
versation antecedent  to  the  reduction  of  ti^e 
^reement.     Ibid. 

859.  The  plaintiff,  in  the  ejectment,  derived 
title  under  the  deed  of  marrjage  settlement  of 
the  15lh  of  January,  1758,  executed  by  Mary 
Philipse,  who  afterwards  intermarried  witn 
Roger  Morris,  and  by  Roger  Morris  and  certain 
trustees  named  in  the  same.  The  premises, 
before  the  execution  of  the  deed  of  marriage 
settlement,  were  the  property  of  Mary  Philipse, 
in  fee  simple.  The  Jefendant  clajroed  title  to 
the  same  premises  under  a  sale  made  thereof, 
as  the  property  of  Roger  Morris  and  wife,  by 
certain  commissioners  acting  und^r  the  authority 
of  an  act  of  the  legislature  of  New  York,  passed 
the  22d  of  October,  1779.  by  which  the  premises 
were  directed  to  be  sold,  as  the  property  of 
Roger  Morris  and  wife,  as  forfeited ;  Roger  Mor- 
ris and  wife  having  been  declared  to  be  con- 
victed and  attainted  of  adhering  to  the  enemies 
of  the  United  States.  Not  only  is  the  recital  of 
the  lease  in  the  deed  of  marriage  settlement 
evidence  between  the  original  parties  to  the 
same,  of  the  existence  of  the  lease,  but  between 
the  parties  to  this  case,  the  recital  is  conclusive 
evidence  of  the  same,  and  supersedes  the  ne- 
cessity of  introducing  any  other  evidence  to 
establish  it.    Carver  v.  Astor^  4  Peters,  1. 

860.  Secondary  evidence  to  prove  the  con- 
tents of  a  commission  issued  to  a  Buenos  Ayrean 

Srivateer,  the  vessel  having  been  fitted  out  in 
altimore,  may  be  given  after  proof  has  been 
made  of  the  fitting  out  of  the  vessel,  of  her  hav- 
ing cruised  under  the  commission  and  made 
prize  of  vessels  belonging  to  the  emperor  of  Bra- 
zil, then  at  war  with  Buenos  Ay  res;  and  also 
after  it  had  been  proved  that  the  persons  who 
had  used  the  commission  had  been  indicted  for 
MO  doing,  and  could  not  be  found.  United  Siat^ 
w.  Reyhnrfif  6  Peters,  352.. 

861.  The  evidence  falls  within  the  rule,  that 
where  the  nonnroduction  of  thewritten  instrument 
is  satisfactorily  accounted  for,  satisfactory  evi- 
dence of  its  existence  and  contents  may  be  snown* 
This  is  a  general  rule  of  evidence,  applicable  to 
criminal  as  well  ajs  to  civil  suits;  and  a  contrary 
rule  not  only  might,  but  prol^bly  would,  render 
the  law  entirely  nugatory;  for  the  offender 
would  only  have  to  destroy  the  commission,  and 
his  escape  from  punishment  would  be  certain. 
Ibid. 

862.  The  rule  as, to  the  adinission  of  second- 
ary evidence  does  nqt  require  the  strongest  pos- 
sible evidence  of  the  matter  in  dispute;  bqt 
only  that  no  evidence  sbftll  be  given,  which, 
from  the  nature  of  the  tran^ftction,  snppose/i 
there  is  better  evidence  of  the  fact  attainable 
by  the  party.    It  is  said  in  the  books,  that  the 

^^und  of  tne  rule  is  fi  suspicion  of  fmud  ;  and 
)f  there  is  better  evidence  of  the  fact  which  is 
withheld,  a  presimiption  arises  that  the  party 
hM  some  secret  or  Roister  motive  in  :nQt  pro- 
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ducioA  it.  Rules  of  evidence  are  adopted  for 
pracUv4l  purposes  in  the  administration  of  jus- 
tice, aud  must  be  so  applied  as  to  promote  the 
ends  fcf  which  they  are  designed.    Jbid. 

863.  The  declajj^tions  of  a  surveyor  which 
contradict  his  official  return,  are  clearly  not  evi- 
dence; nor  ought  they  to  be  received,  where  he 
has  no  power  to  exercise  a  discretion,  as  expla- 
natory of  his  return,  while  he  is  still  living,  and 
may  be  examined  as  a  witness.  Barclay  and 
others  v.  HoweWs  Lessee^  6  Peters,  499. 

864.  The  rule  that  secondary  evidence  is  in- 
admissible when  primary  evidence  is  attainable, 
though  a  sound  general  rule,  is  subject  to  excep- 
tions where  general  convenience  requires  it. 
Proof,  for  example,  that  an  individual  has  acted 
notoriously  as  a  public  officer,  is  prima  facie 
evidence  of  his  character,  without  producing  his 
commission  or  appointment.  Jacob  v.  The  United 
Statesj  1  Brockenb.  C.  C.  R.  520. 

865.  The  recital  of  a  lease  in  a  deed  of  re- 
lease is  conclusive  evidence  upon  all  persons 
claiming  under  the  parties  in  privity  of  estate. 
Independently  of  authority,  the  court  would 
have  arrived  at  the  same  conclusion  upon  prin- 
ciple.    Carver  v.  Jackson,  Lessee j  4  Peters,  1. 

866.  Leases,  like  other  deeds  and  grants,  may 
be  presumed  from  long  possession,  which  can- 
not otherwise  be  explained;  and  under  such  cir- 
cumstances, a  recital  in  an  old  deed,  of  the  fact 
of  such  a  lease  having  been  executed,  is  cer- 
tainly presumptive  proof,  or  stronger,  in  favour 
of  such  possession,  under  title,  than  the  naked 
presumption  arising  fiom  ^  mere  unexplained 
possession.     Ibid. 

867.  An  exemplification  of  a  grant  of  land 
nnder  the  great  seal  of  the  state  of  Georgia  is, 
per  se,  evidence ;  without  producing  or  account- 
ing for  the  nonproduction  of  the  original.  It  is 
record  proof  of  as  high  a  nature  as  the  original. 
It  is  a  recognition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own 
grant,  under  its  own  common  seal ;  and  imports 
absolute  verity,  as  a  matter  of  record.  Patter- 
son^s  Lessee  v.  Winn  et  a2.,  5  Peters,  233. 

868.  The  common  law  is  the  law  of  Geoi^ia, 
and  the  rules  of  evidence  belonging  to  it  are  in 
force  there,  unless  so  far  as  they  have  been 
mo<iified  by  statute,  or  controlled  by  a  settled 
course  of  judicial  ciecisions  and  usage.  Upon 
the  present  question  it  does  not  appear  tliat 
Georgia  has  ever  established  any  rules  at  vari- 
ance with  the  common  law ;  though  it  is  not  im- 
probable that  there  may  have  been,  from  the 
peculiar  organization  of  her  judicial  department, 
some  diversity  in  the  application  of  them  in  the 
different  circuits  of  that  state;  acting  as  they 
do,  independent  of  each  other,  and  without  any 
common  appellate  court  to  supervise  their  de- 
cisions,   laid. 

869.  There  was,  in  former  times,  a  technical 
distinction  existing  on  this  subject.  As  evidence, 
such  exemplifications  of  letters  patent  seem  to 
have  been  generally  deemed  admissible;  but 
where  in  pleading,  a  profert  was  made  of  the 
letters  patent,  there,  upon  the  principles  of 
plead  ins,  the  original,  under  the  great  seal,  was 
required  to  be  produced :  for  a  profert  could  not 


be  of  any  copy  or  exemplification.  It  was  to 
cure  this  difficulty  that  the  statutes  of  3  Edw. 
YI.,  ch.  4,  and  13  Eliz.,  ch.  6,  were  passed.  So 
too  the  statute  of  10  Ann,  ch.  18,  makes  copies 
of  enrolled  deeds  of  bargain  and  sale,  offered  by 
profert  in  pleading,  evidence.    Ibid. 

870.  However  convenient  a  rule  established 
by  a  circuit  court,  relative  to  the  introduction  of 
secondary  proof,  might  be  to  regulate  (he  gene- 
ral practice  of  tne  court,  it  could  not  control  the 
rights  of  parties  in  matters  of  evidence  admissi- 
ble by  the  general  principles  of  law.     Ibid. 

871.  Proof  of  (henandwritingof  adeed,added 
to  its  being  in  the  possession  of  the  grantee,  is 

{)rima  facie  evidence  that  it  was  sealed  and  de- 
ivered.  The  evidence  to  establish  the  contents 
of  a  lost  deed,  is  the  same  as  that  required  in 
the  case  of  a  lost  bond.  Lessee  of  Sianrd  v. 
Davis,  6  Peters,  124. 

872.  Historical  facts,  of  genera]  and  public 
notoriety,  may  be  proved  by  reputation;  and 
that  reputation  may  be  estabushed  by  historical 
works,  of  known  character  and  accmacy.  But 
evidence  of  this  sort  is  confined,  in  a  great  mea- 
sure, to  ancient  facts,  which  do  not  presnppom 
better  evidence  in  existence ;  and  vrhere,  from 
the  nature  of  the  transaction,  or  the  remoteness 
of  the  period,  or  the  public  and  ^neral  recep- 
tion of  the  facts,  a  just  foundation  is  laid  for 
general  confidence.    Morris  v.  Harmer^s  Lessee^ 

7  Peters,  554. 

873.  The  work  of  a  living  author,  who  is 
within  the  reach  of  the  process  of  the  court,  can 
hardly  be  deemed  of  this  nature.  He  may  be 
called  as  a  witness ;  he  may  be  examined  as  to 
the  sources  and  accuracy  of  his  hiformatioa; 
and  especially  if  the  facts  which  he  relates  are 
of  a  recent  date,  and  maybe  fairly  presumed  to 
be  within  the  knowledge  of  many  liying  persons, 
from  whom  he  has  derived  his  materials,  there 
would  seem  to  be  cogent  reasons  to  say  that  his 
book  was  not,  under  such  circumstances,  the 
best  evidence  within  the  reach  of  the  parties. 
Ibid. 

874.  The  acts  of  1715  and  of  1766  of  Mary- 
land, require  that  all  conveyances  of  land  shall 
be  enrolled  in  the  records  of  the  same  coonty 
where  the  lands,  tenements  or  hereditaments, 
conveyed  by  such  deed  or  conveyance,  do  lie; 
or  in  the  provincial  court,  as  the  case  mav  be. 
The  courts  of  Maryland  are  understood  to  nave 
decided  that  copies  of  deeds  thus  enrolled  may 
be  given  in  evidence.    Dick  et  at.  v.  Batch  et  sL, 

8  Peters,  30. 

875.  Copies  of  deeds  that  are  not  required  to 
be  enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  are,  by  the  lavs 
of  the  state,  required  to  be  enrolled ;  and,  by  the 
uniform  tenor  of  the  decisions  of  the  courts  of 
the  state,  exemplifications  of  records  of  deeds 
of  bargain  and  sale  are  as  good  and  oompeteoi 
evidence  as  the  priginals  themselves.     Ibtd. 

876.  The  deputy  clerk  of  the  Richmond  county 
court,  who,  as  such,  had  recorded  the  original 
power  of  attorney,  swore  that  he  was  well  ac- 
quainted with  Aoram  Jones,  esquire,  and  his 
handwriting,  during  the  year  1793,  &c.  That 
the  record  of  the  power  of  attorney  from  B. 
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Jones  to  T.  Smith,  made  by  himself,  while  clerk 
of  the  ooart,  is  a  copy  of  an  original  power  of 
attorney,  which  he  oelieves  to  liave  oeen  ge- 
nuine, for  that  the  official  si^natare  of  Abram 
Jones  must  have  induced  him  to  commit  the 
same  to  record ;  and  that  the  copy  of  that  said 
power  of  attorney,  the  one  offered  in  evidence, 
nad  been  compared  with  the  record  of  the  ori- 
ginal made  by  nimself,  and  is  a  true  copy.  Upon 
this  evidence,  the  plaintiff  offered  the  copy  in 
evidence^  ana  it  was  admitted  by  the  circuit 
court:  Heldf  that  there  was  no  error  in  ad- 
mitting this  evidence.  Winn  v.  Patterson,  9  Pe- 
ters, 663. 

877.  At  the  time  of  the  admission  of  this  evi- 
dence, it  was  forty  years  old.  Abram  Jones, 
the  subscribing  witness  to  the  original,  was  long 
since  dead,  and  it  did  not  appear  that  the  other 
witness  was  alive.  The  original  power  did  not 
exist,  so  that  no  evidence  of  the  handwriting  of 
the  other  witness  could  be  given.  After  the 
lapse  of  thirty  years  from  the  execution  of  a 
deed,  the  witnesses  are  presumed  to  be  dead ', 
and  this  is  the  common  ground  for  dispensing 
with  the  production  of  them,  without  any  search 
for  them,  or  proof  of  their  death,  when  the  ori- 
ginal deed  is  before  the  court  for  proof.  This 
rule  applies  not  only  to  grants  of  lands,  but  to 
all  other  deeds  where  the  instrument  comes 
from  the  custody  of  the  proper  party  claiming 
under  it,  or  entitled  to  its  custody.    Aid. 

878.  The  rule  is  admitted  that  a  copy  of  a 
copy  is  not  evidence.  This  rule  properly  applies 
to  cases  where  the  copy  is  taken  from  a  copy, 
the  original  being  still  in  existence,  and  capable 
of  being  compared  with  it;  for  then  it  is  a  se- 
cond remove  from  the  original ;  or  when  it  is  a 
copy  of  a  copy  of  a  record,  the  record  being  in 
existence,  and  deemed  by  law  as  high  evidence 
as  the  original;  for  then  it  is  also  a  second  remove 
from  the  original.  But,  it  is  a  quite  different 
question  whether  it  applies  to  cases  of  second- 
ary evidence^  where  the  original  is  lost,  and  the 
record  of  it  is  not  deemed  in  law  as  high  as  the 
original,  or  when  the  copy  of  a  copy  is  the  high- 
est proof  in  existence.  (In  this  case,  the  power 
of  attorney  was  recorded  in  Richmond  county, 
and  the  land  in  controversy  was  in  Frankhn 
county):  Heldj  that  this  is  not  the  case  of  a 
mere  copy  of  a  copy  verified  as  such }  but  it  is 
the  case  of  a  second  copy  verified  as  a  true  copy 
of  the  original.    Ibid. 

879.  If  a  certified  copy  of  a  duly  recorded 
det?d  is  evidence,  it  is  not  necessary  to  produce 
the  original  book  in  which  the  same  was  re- 
corded.   Ibid. 

880.  After  the  lapse  of  thirty  years  from  the 
time  of  the  execution  of  a  deed,  the  witnesses 
are  presumed  to  be  dead ;  and  this  is  the  com- 
mon j^round.  in  such  cases,  for  dispensing  with 
the  production  of  them,  without  any  such  mrther 
proof  of  their  death,  when  the  onginal  deed  is 
oefore  the  court  for  proof.  It  is  a  rule  adopted 
by  common  convenience,  and  founded  upon  the 
great  difficulty  of  proving  the  due  execution  of 
a  deed,  after  an  interval  of  many  years ;  and  the 
mle  applies  not  only  to  grants  of  land,  but  to  all 
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other  deeds,  where  the  instrument  comes  from 
the  custody  of  the  proper  party  claiming  under 
it.    9  Peters,  674. 

881.  Evidence  that  a  subscribing  witness  to  a 
deed  had  been  diligently  inquired  after,  having 
gone  to  sea,  and  been  absent  for  four  years,  with- 
out having  been  heard  from,  is  sufficient  to  let 
in  secondary  proof  of  his  handwriting.  Spring  v. 
S.  C.  Insurance  Company^  8  Wheat.  268,  282;  5 
Cond.  Rep.  434. 

882.  A  certified  copy  of  a  registered  deed  can- 
not be  given  in  evidence,  if  within  the  power  of 
the  party  claiming  under  it  to  produce  the  ori- 
ginal, unless  there  be  some  express  provision  by 
statute,  making  an  authenticated  copy  evidence. 
Brooks  V.  J^burvj  11  Wheat.  78;  6  Cond.  Rep. 
223. 

883.  Secondary  evidence  of  the  contents  of 
written  instruments  is  not  admissible,  where  the 
originals  are  within  the  control  or  custody  of  the 

eirty.    Sebree  v.  Dorr,  9  Wheat.  558;  5  Cond. 
ep.  677. 

884.  Secondary  evidence  of  the  contents  of 
written  instruments  is  admissible,  wherever  it 
appears  that  the  original  is  destroyed,  or  lost,  by 
accident,  without  any  fault  of  the  party.  Renner 
V.  Bank  of  Columbia,  9  Wheat.  581 ;  5  Cond.  Rep. 
691. 

885.  In  the  case  of  a  lost  note,  it  is  not  neces- 
sary that  its  contents  should  be  proved  by  a  no- 
tarial copy.  All  that  is  required  is,  that  it  should 
be  the  best  evidence  the  party  has  it  in  his  power 
to  produce.     Ibid.  597. 

886.  The  English  practice  of  requiring  a  spe- 
cial count  in  the  declaration,  as  upon  a  lost  note, 
in  order  to  let  in  secondary  evidence  of  its  con- 
tents, has  not  been  adopted  in  the  United  States. 
Ibid. 

887.  If  a  party  intend  to  use  a  written  instru- 
ment in  eviaence,  he  must  produce  the  original, 
if  in  his  possession.  But  if  it  is  in  the  possession 
of  the  other  party,  who  refuses  to  produce  it, 
after  notice,  or  if  the  original  is  lost  or  destroyed, 
secondary  evidence  (being  the  best  which  the 
nature  of  the  case  allows)  will  be  admitted. 
Riggs  V.  Tayloe,  9  Wheat.  483 ;  5  Cond.  Rep. 
645. 

888.  The  party,  in  such  a  case,  may  read  a 
counterpart,  or,  ii  there  is  no  counterpart,  an 
examined  copy ;  or,  if  no  such  copy,  may  give 
parol  evidence  of  the  contents.    Ifnd. 

889.  Where  a  writing  has  been  voluntarily 
destroyed  for  fraudulent  purposes,  or  to  create 
an  excuse  for  its  nonproduction,  secondary  evi- 
dence of  its  contents  is  not  admissible.  But 
where  the  destructioa  or  loss  (although  volun- 
tary) happened  through  mistake  or  accident, 
such  evidence  will  be  admitted.    Ibid. 

890.  Although  the  recitals  in  a  warrant,  to 
another  than  a  narty  to  the  suit,  may  not  be  evi- 
dence of  the  facts  stated  in  them,  yet,  when 
they  are  corroborated  by  circumstances,  such  as 
the  antiquity  of  marks  on  the  ground,  and  by  the 
correspondence  between  the  marked  lines  and 
those  stated  in  the  warrant,  the  jury  mr.y  consi- 
der the  recital,  that  a  previous  warrant  for  the 
land  had  issuea,  as  true ;  the  papers  of  the  sur 
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Teyor-general^  to  wfamn  the  origioaV  warrmnH  may 
bkTe  been' returned,-  hariag  l^ea  destroyed  by 
fire.    Jcanes  ▼.  Stookey^  2  Wash.  C.  C.  R.  139. 

891.  The  ruJe  which  forbids  a  deed  to  be-eoli- 
tradicted  or  explained  by  patoltestithony,  isa 
salotar^r  one :  the  ooorts  will  not  be  dispo^d  -to 
impair  it.  Pctw  ▼.  MarsteUer,  %  Cranefa,  29  \  1 
Cond.  Rep.  337. 

892.  In  high  treason,  a  letter  issued  by  the' 
leaders  of  a  treasonable  insurrection,  or  a  cnpj 
of  the  same,  aetimUy  ctrcnkted  at  the  time,  is 
admissible  testimony.  United  StaHs  v.  MUenell, 
2Da]l.  357; 

893.  A  cornry  of  a  deed,  oettified  by  th^deilt 
of  a  conrt,  without  the  certificate  of  the  jiresklhig 
Hidge,  tluit  the  attestation  of  the  clerk  is  in  doe 
form,  and  where  the  instrament  was  not  re- 
quired to  i»e  recorded,  is  not  evidence.  Drum- 
mmd^s  AdmWs  v.  Mgruder^s  Trugties,  9Cralicb, 
122;  3  Cond.  Rep.  393; 

894.  The  loss  of  a  paper  ought  to  be  establish- 
ed, before  its  contents  can  be  proved.  BMdiA 
etux.  v.Miasie^s  Ifetfs,-7'Wheat.  122;  5  Cond. 
Rep.  252. 

895.  The  rule  is,  tlmt  If  by  mistake  a  deed  is 
drawn  plainly  difl^rentfrom  the  agreement  upon 
which  it  is  founds,  a  court  of  equity  will  con- 
sider the  deed  as  it  it  had  been  conformed '  to 
the  agreement:  or  if  the  deed  l)e  ambigu6usly 
expressed,  it  mar  be  explained  by^  the  agree- 
ment.    1  WlBsh.  C.  C.  R.  419. 

896.  The  affidavit  of  the  party  himself,  that 
his  impression  is,  that  he  tore  up  the  paper 
containing  the  contract,  after  it  had  been  carried 
into  execution,  believing  it  of  no  further  conse- 
quence, a)id  that  if  he  did  not  tear  it  up^  it  has 
become  lost  or  mislaid,  and  that  he  has  searched 
for  it  among  his  papers  repeatedly,  and  cannot 
find  it,  fnrnishes  a  saffieient  around  for  the  in- 
troduction of  secondary  evidence.  Rtggs  v. 
Tayhe^  9  Wheat.  483 ;  5  Gond.  Rep.  645. 

897.  The  rule  of  evidence  in  relation  to  the 
admission  of  secondary  evidence,  to  prove  the 
contents  of  written  instruments,  must  be  so  ap- 
plied as  to  promote  the  ends  of  justice,  and 
guard  against  fraud  and  imposition.  If  the  cir- 
cumstances will  justify  a  well-grounded  belief, 
that  the  original  paper  is  kept  back  by  design, 
no  secondary  evidence  ought  to  be  admitted; 
but  when'  no  such  suspicion  attaches,  and  the 
paper  is  of  that  description  that  no  doubt  can 
arise  as  to  the  proof  of  its  contents,  there  can  be 
no  danger  in  admitting  the  secondary  evidence. 
Rentier  v.  The  Bmik  of  ColumfnOj  9  Wheat.  581; 
5  Cond.  Rep.  691. 

898.  Proof  of  the  contents  of  a  lost  paper, 
ought  to  be  the  best  the  party  has  it  in  his  power 
to  produce ;  and,  at  all  events,  such  as  to  leave 
no  reasonable  doubt  as  to  the  substantial  parts 
of  the  paper;  but  the  law  does  not  require  that 
the  contents  of  a  lost  promissory  note  should  be 
proved  by  a  notarial  copyl    Ibid, 

899.  A  will,  after  contestation  and  pnobate, 
was  mislaid,  and  after  nine  years,  a  copy  was 
allowed  to  be  read  to  the  jury  in  a  real  action 
for  part  of  the  land  devised  in  the  will.  Spencer 
it  ux.  Y,  Spencer^  1  Gall  is.  C.  C.  R.  622: 

900.  A  notarial  copy  of  a  note,  alleged  to  be 


lost,  wais' pern&itted  idf  g6  ib  tke  joiy,  as  «  fair 
givmad  for  prfesumin^'  when  taken  iaf  obnnexioa 
with  other  testimony,  that  the  pa^r  exhiMled 
to  the  notary*  was  the  same"  which  the  witneat 
had  had  in  bis  potisessloA,  and  aeknov^tedged  by 
defendant.  Peo^ody  Y.  Denton  it  of.,  SGallis.  d 
C.R:35ll 

901.  The  mrle  is  a^hiversal  one;  aM  a|in]ica- 
Me  as  well  to  criminal  as  to  civil  prooeecFijigi, 
that  the  best  evidence  the  nature  of  tbe  case 
admits  of,  and  that  is  within  the  reach  of  •the 
party,  is  al wayr  to  be  produced^  UniU^States  v. 
>nrfen,  2  MriMdn'sC.  C.  R.  4^4. 

902.  If,  therefore,  an  instrument  is  to  be  proved, 
the  original,  if  in  the  possession  or  under  the 
control  of  the  party,  isMo  be^pftKfiieed:  if  the 
original  be  lost  or  destroyed,  or  m  the 


of  the  opposite  V^^j[i  ^ao  refuses  Ui  produce  it, 
av>  examined  copy,  ir  any  such  exists  or  can  be 
found,  is  the  next'  best  evidence,  and  imist  be 
produced:    ibttf. 

903.  If  no  such  copf  exists,  tbeh  the  cotiteoto 
may  be  prOted  by  parol  evidence,  by  wrtbeseea 
\i^ho  Imve  seen  and  read  it,  and  can  apeak  point- 
edly and  k^ettrl^  to  its  tench  and  eontents.    iW. 

904.  In  an  indictment  for  feigei^,  if  the  in* 
struilnent  has  been' suppressed  or  dleatroyed  by 
lYCe  prisoner,  ahd  there  b^  no  examined  copy 
which  can  be  produced,  the  tenornmy  be  pioved 
by  parol  evidence.    Ibid: 

'905.  Thb  law  requires  th^  original  renter  of 
a  ship)  in  case  of  her  loss,  to  be  transnitied  to 
the  register  of  the  treasury,  to  be  Cancelled:  and 
aS  it  isihe  practice'  not  to  destroy  the  register 
after  it  is  cancelled,  it  is  a  document  required 
by  law  to  be  deposited  in  the  regtster^s  t»fiice, 
and  a  certified  copy  is  legal  evidence.  Ctftef 
it  d\  V.  PddJU  ItiinirMte  Company^  1  Ame's  C 
C.  R.  594. 

906.  The  copy  of  a  will,  of  lands  lying  ia 
Pennsylvania,  made  in  New  Yorir,  proved  b^ne 
the  surrogate  of  New.  Yoiit,  by  one  of  the  sob- 
scribtng  witnesses,  who  also  proved  that  the 
other  two  witnesses  attested  the  same  in  tbe 
presence  of  the  testator,  authenticated  nndertbe 
seal  of  the  surrogate's  office,  and  entered  in  the 
office  of  the  register-general  in  IVnnsylvania,  is 
not  admissible  in  evidence  in  Pennsylvania.  Ia 
all  caseSj  no  matter  where  the  will  is  made  sad 
proved,  if  it  concern  land  in  Pennsylvania,  it 
must  be  proved  by  two  witnesses.  JFylfogi's 
Lessee  v.  Brown^  1  Wash.  C.  C.  R.  298. 

907.  The  rule  requiring  the  production  of  the 
best  evidence,  is  applied  to  rejiect  secondary  evi- 
dence^  which  leaves  that  of  a  higher  nature  be* 
hind,  m  tbe  power  of  the  party )  but  not  to  repeat 
one  of  several  eye  witnesses  to  the  same  fact^ 
for  the  testimony  of  all  is  in  the  same  degree. 
United  States  v.  Gibert,  2  Sumner's  C  C.  R.  19. 

908.  The  contents  of  a  receipt  said  to  have 
been  sighed  by  one  of  the  defendants,  or  the 
manner  of  signing  it,  cannot  be  given  in  evi- 
dence; the  receipt  should  be  produced,  ib- 
fiio^s  V.  Duane,  3  Wash.  C.  C.  R.  246. 

909.  The  certificate  of  the  register  of  the  tres* 
snry  department,  under  his  hand,  that  cefttia 
receipts,  of  which  coples'are  annexed,  are  oi 
file  in  his  office,  with  a  certificate  of  the 
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tary  of  tbe  treaMny,  uBctor  tlie  aetl  <  of'  the  de- 
pnrtmeot,  that  be  is  refltHOT.  is  net  ervidenee^  It 
nn»t  apfiNMr  net  oidr  Unt  tne  offieer  A«iio  'giirefl 
the  oertifiosta^  .has*  the  oastody  of  tb»  papers,'  but 
thit  he  is  antoorised  by  law  to  certify- them,  aad 
the  register  is  not  sa  antborised  ]  a  sworn  copy 
fthoa  Id  have  been  produoedj  BUicUr  r.  iBmi^ 
8  Waah.  C.  C.  R.  629. 

9i€.  A  translation^  by  the  secretary  of  the 
board  of  hiod  oommissionera  of>  Piorida^  wbose 
duty  jt  was  to  translate  Spanish  doetiinetitsgiveni 
is  evidence  before  the  baerd  of  commissioners, 
of  a  certified  copy,  of'  a  Spanish  grant  of  land  in 
Florida,  which  naid  been  produced  to  the  board, 
was  properly  admitted  aseridence  of  the  giant-: 
satisfactory  proof  having  been-  given  to  the  court 
that  the  origina]  grant  could  not  be  found  in  the 
records  of  East  Florida;  and  that  this' was'^  the 
best  evidence,  from  the  natureef  the  case,  whfieh 
could  be  given  of  the: existence  of  the  original' 
pper,  lost  or  destroyed,  Unikd  Skitit  n  Ds* 
Msptns's  Ketrs  eroij,  12^  Peters,:  654. 

911.  Where  all  books,  paperi^  and  vouchsrs 
of  a  clerk  in  the  treasury,  wbo  had  been  a  dis^ 
b»rsirig  officer,  rekting  to  his  disbursements  and 
agt^ney,  have  been  deslfoyed  by  fire,  witheot  any 
/a»it  of  hts,  the  case  i%  o!f  necessity,  open  to  the 
admisHion  of  secondary  evidence ;  and  under  the 
general  rule  of  evidence,  he  might  be  required 
(o  produce  the  best  evidence  which  the  nature 
of  the  case,  under  the  circamstances,  would  ad- 
mit.    This  niie^  however^  does- not  require  of  a 
party  the  production  of  the  strongest  possible 
evidence,  but -must  be  governed,  inagreatmea- 
sure,  by  the  circomstancesaf  thecase^  and  must 
have  a  bearinsr  upon  the  matter  in  controversy, 
and  must  not  be  such  as  to  leave  it  open  to  the 
soepicion  or  presumption  that  anything  left  be^ 
hind,  and  wiinin  the  ppwer  of  the  perty,  would, 
if  produced,  make«igainst  him.    Umt^Slaiay* 
Laubf  12  Peters,  1» 

9 1  d.  Where  a  warrant '  of  su rvey  was  issued, 
and  a  report  made  thereon,  if  the  vessel  was 
unfit  to  perform  the  voyage,  and  the  vessel  and 
cargo  w^re  ordered  to  be  sold,  the  captain  can- 
not be  admitted  as  a  witness  to  prove  the  condi- 
tion of  the  vessel  at  the  time  of  the  survey,  and 
that  she  was  unfit  for  the  voyage.  The  proceed* 
in^  was  judicial,  and  the  warrant  and  the  report 
must  be  prodoced^  but  the  facts  containea  in 
the  report  may.  be  proved  by  other  evidence. 
Robinsons  r.  Clifford,  2  Wash.  C.  C.  It  1« 

913.  The  fact  that  there  is  an  erasure  or  inter- 
lineation apparent  on  the  face  of  the  deed,  does 
not  of  itself  avoid  it ;  to  produce  this  eflect,  it 
must  be  shown  to  have  oeen  made  under  cir- 
cumstances that  the  law  does  not  warrant:  parol 
evidence  is  let  in  for  this  purpose,  and  the  mis- 
chief, if  any,  will  equally  press  on  both  sides. 
Speakt  tt  d.  v.  The  United  StakSy  9  Craoeh,  28 ', 
3  Cond.  Rep.  244. 

914.  The  reasons  which  forbid  the  admission 
of  parol  evidence  to  alter  or  explain  written 
agreements,  and  other  instruments,  do  not  apply 
to  those  contracts  implied  by  operation  of  law, 
eoch  as  that  which  the  law  implies  with  respect 
to  the  etKiorser  of  a  note  of  hand;    ^asguiianmi 


Bridge  and  BmdrCompntif  v;  JStnais^  4' Wash.  C. 
C.  R.  490. 

915.  If  an  instrameht^  supposed 'to  be  forged, 
ifttlestmyed  or  suppressed  by  the- prisoner,  the 
tenor  may  be  proven  by  parol  evidence ;  the  next 
best  evidence  is  the  rule ;  therefore,  if  there  be 
a  copy  which  can  be  sworn  to,  that  is  the  next 
best  evidence;  United  StaUs  r,  Britton,  2  Ma- 
son's €.  C.  R;  4<4. 

916.  The  subscribing  witness  te  a  bond  being 
dtodj  proof  of  the  handwriting  of  the  attestinj^ 
witness^  if  unaided  and  opposed  by  other  evi- 
dence, IS  sufficient  to  estibhsh  the  execution  of 
the  bond,  itfurdoci^  j[  Co.  v.  Himter^s  Reprt" 
untatite^  1  Brackenb.  C,  C.  R.  135. 

917;  The  letters -of  the  agent  of  congress,  re* 
Mkfoi  alAmd  during  the  revolutionary  war,  ad* 
diiesed  to  that  body^  relative  to  the  business  of 
hir»tniSI,  the  resolutions  of  congress  on  the  sub- 
ject, and  certified  copies  of  the  same  from  the' 
olBee  of  the  secretary  of  state,  are  evidence  in  a 
stttt^a^inst  the  agent,  instituted  by  individaals 
clatmmg  damages  for  acts  done  as  a  publio' 
ags&t;  Binffum-r,  Cabotj  3  Dafi.  19;  1  Cond. 
tSerpu  19. 

918.  But  it  is  a  principie,  that  memorandums^ 
made  by  a  p^'Son  in  ths  ordinary  course  of  his 
business,  of  acts  -which  his  duty,  in  such  busi* 
ness^  requires  him  to  do  for  others,  are,  in  case 
of  his  death,  admissible  evidence  of  acts  so  done. 
A  fortiori,  tne  acts  of  a  public  officer  are  so  ad- 
missible, though  thsy  may  not  be  strictly  ofiicial, 
if  they  are  according  to  general  QBase,  and  the 
ordinary  course  of  his  ofiwe.  Niekolls  v.  Webb, 
8  Wheat.  326:  5  Cond.  Rep.  451. 

919.  Therefore,  the  books  of  a  notary  public, 
proved  to  have  been  regularly  kept,  are  admis* 
sible  in  evidence,  after  his  decease,  to  prove  a 
demand  of  payment,  and  notice  of  non-payment 
of  a  premissory  note.    Ibid, 

920.  In  Louisiana,  when  a  contract  having 
subscribing  witnesses  to  it  is  proved  to  have  been 
made  out  of  the  state,  the  state  courts  presume 
the  witnesses  reside  at  the  place  where  the  con- 
tract was  made,  and  are  not  subject  to  process 
issued  out  of  those  courts.  They  therefore  aUow 
secondary  e vid  ence  to  prove  the  con  t  raet .  This 
being  the  settled  doctrine  of  the  supreme  court 
of  Louisiana,  the  district  court  of  the  eastern 
district  of  Louisiana  properly  admitted  evidence 
of  the  handarriting  ot  the  witnesses  to  a  deed  of 
trust,  which  had  been  executed  otit  of  Louisians, 
to  go  to  the  jury.  Wilcox  et  oZ.  v.  Hunt,  13  Pe- 
ters, 378. 

921.  The  rule  is,  that  secondary  or  inferior 
shall  not  be  substituted  for  evidence  of  a  higher 
nature  which  the  case  admits  of.  The  reason 
of  that  rule  is,  that  an  attempt  to  substitute  the 
inferior  for  the  higher,  implies  that  the  higher 
would  give  a  difierent  aspect  to  the  case  of  the 
party  introducing  the  lesser.  <^The  ground  of 
the  rule  is  a  suspicion  of  fraud.''  But  before  the 
rule  is  applied,  the  nature  of  the  case  must  be 
considered,  to  make  a  right  application  nt  it ;  and 
If  it  shall  be  seen  that  the  fact  to  be  proved  is 
an  act  of  the  defendant,  which  from  its  nature 
can  be  concealed  from  all  others  except  him 
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whose  co-operation  was  necessary  before  the  act 
could  be  complete ',  then  the  admissions  and  de- 
clarations of  the  defendant,  either  in  writing,  or 
to  others,  in  relation  to  the  act,  become  eridence. 
The  United  States  ▼.  Wood,  14  Peters,  431. 

5.  Hearsay  Evidence, 

922.  Hearsay  evidence  is  not  competent  to 
establish  any  faoi  in  its  nature  susceptible  of 
being  proved  by  witnesses  who  speak  from  their 
own  knowledge.  Mima  Queen  v.  Hepburn,  7 
Cranch;  290;  2  Cond.  Rep.  496. 

923.  There  is  no  legal  distinction  between  the 
assertion  of  a  claim  for  freedom,  and  of  any  other 
right,  which  will  justify  the  application  of  a  rule 
of  evidence  to  causes  of  that  description,  which 
would  be  inapplicable  to  other  cases  where  the 
right  to  property  is  in  question.    Ibid, 

924.  There  are  some  exceptions  to  excluding 
hearsay  testimony,  which  are  said  to  be  as  old 
as  the  rule  itself.  These  are  cases  of  pedigree, 
or  prescription,  of  custom,  and,  in  some  cases, 
of  boundary.  There  are  also  matters  of  general 
and  public  history,  which  may  be  received  with- 
out  that  full  proof  which  is  necessary  for  the 
establishment  of  a  private  fact.    Ibid. 

925.  Evidence  by  hearsay,  and  general  repu- 
tation, is  admissible  only  as  to  pedigree;  out 
not  to  establish  the  freedom  of  the  petitioner's 
ancestor,  and  thence  to  deduce  his  own.  Davis 
v.  Wood,  1  Wheat.  6;  3  Cond.  Rep.  465. 

926.  The  declarations  of  a  surveyor,  authorized 
by  the  owner  of  the  land  to  survey  and  lay  out  a 
town,  in  reference  to  matters  chiefly  within  the 
scope  of  his  powers,  are  evidence  against  the 
owner  of  the  land  and  his  grantees,  in  an  eject- 
ment instituted  to  recover  part  of  the  land  in  the 
town.  Barclay  and  others  v.  HowelVs  Lessee,  6 
Peters,  499. 

927.  The  declarations  of  a  surveyor,  which 
contradict  his  official  return,  are  clearly  not  evi- 
dence :  nor  ought  they  to  be  received,  where  he 
has  no  power  to  exercise  a  discretion,  as  ex- 
planatory of  his  return,  while  he  is  still  living, 
and  may  be  examined  as  a  witness.    Ibid, 

928.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  rela- 
tive to  a  conversation  on  a  former  trial  between 
the  plaintiff  and  some  of  the  defendants.  As 
the  evidence  was  not  mven  between  the  same 
parties,  it  could  only  be  received  as  hearsay. 
ioardman  and  others  v.  The  Lessees  of  Reed  and 
Ford  and  others^  6  Peters,  328. 

929.  It  is  not  a  valid  objection  to  the  com- 
petency of  a  witness,  who  deposes  as  to  general 
reputation  of  pedigree,  that  he  is  not  a  member 
of  the  family,  or  intimately  acquainted  with  it. 
Such  evidence  is,  however,  entitled  to  more  or 
less  weight,  in  proportion  to  the  means  of  infor- 
mation possessed  by  the  witness.  Lessee  of 
Banert  v.  Bay^  3  Wash.  C.  C.  R.  243. 

930.  What  a  witness,  since  dead,  swore  on  a 
former  trial  of  the  cause,  may  be  proved  by  a 
person  who  was  present  and  heard  his  testimony; 
provided  he  states  what  the  witness  actually 
said,  and  not  merely  what  he  conceives  to  be 
the  substance  of  it.  United  States  v.  Wood,  3 
Wash.  C.  C.  R.  440. 


931.  He  may  refresh  his  memory  by  notes 
taken  by  him  at  the  time,  as  from  a  newspaper 
printed  oy  himself,  containing  the  evidence  u 
taken  down  by  himself;  bat  he  must  be  aasared 
of  its  accuracy  from  his  own  recollection,  ud 
not  from  a  confidence  in  the  conectness  of  tJM 
statement  to  which  he  refers.    Ibid. 

932.  In  Questions  of  boundary,  what  one,  now 
dead^heara  from  another  person,  also  dead,  mtj 
be  ffiven  in  evidence.  Btard^s  Lessee  v.  ial^ 
Cooke's  Rep.  142. 

933.  A  certificate,  given  by  a  supercargo,  on 
his  return  from  the  voyage  insured,  who,  at  the 
time  it  is  ofiered,  is  oeiul,  is  not  admissible  to 

Srove  the  plaintififs  interest  in  the  cargo.  En 
ence  cannot  be  given,  to  prove  what  the  raper* 
cargo  had  declared  on  this  subject.  Btdt  f. 
Pettit  et  d.,  1  Wash.  C.  C.  R.  241. 

934.  A  witness  will  not  be  allowed  to  deposs 
what  he  heard  said  in  the  family  of  the  ds* 
fendant,  against  whom  a  suit  has  been  broo^ 
for  the  violation  of  a  patent  for  a  hopper-boy,  u 
to  the  invention ;  as  it  was  hearsay  erideoce. 
Evans  v.  Hettick,  3  Wash.  C.  C.  R.  408. 

935.  What  a  witness  has  heard  two  settlers 
say  as  to  one  having  sold  his  right  to  another,  ii 
but  heaivay,  and  cannot  be  given  in  evidenoe. 
Lessee  of  Lanning  v.  Case  et  d.,  4  Wash.  C  C 
R.  169. 

936.  Belief,  on  the  statement  of  beanayeri- 
dence  by  a  public  officer,  is  no  better  than  that 
of  any  other  individual.  Lesset  of  DMi  t. 
Newman  et  a/.,  4  Wash.  C.  C.  R.  74. 

937.  The  unsworn  declarations  of  tbe  mother, 
that  her  son,  born  six  months  after  marriage,  is 
the  son  of  another  man,  are  not  admissible  to 
prove  his  illegitimacy;  a  fortiori,  the  decli* 
tions  of  that  man  are  not  admissible.  Ste^  r. 
StegaU^s  AdmW,  2  Brockenb.  C.  C.  R.  256. 

938.  The  ^neral  report  of  the  ncigbbooibood 
on  the  question  of  legitimacy,  is  not  to  be  disre- 
garded, but  its'  weight  depends  on  the  ciitnn* 
stances  of  the  case,  or  tne  remoteness  of  the 
time  when  the  fact  occurred,  and  the  difficulty 
of  procuring  any  positive  evidence  respe^ingit' 
Ibtd. 

939.  The  circumstance  that  the  eye  wimeas 
to  a  particular  fact  is  dead,  will  not  justify  hesr- 
say  evidence  to  prove  the  fact,  Mima  <?«»  '• 
Hepbttm,  7  Cranch,  290;  2  Cond.  Rep.  496. 

940.  A  letter  from  a  deceased  member  of » 
family,  staling  the  pedigree  of  the  family, «« 
sworn  by  the  wife  to  have  been  wrillen  by  her 
husband,  who  also  swore,  in  her  deposition,  thil 
the  facts  slated  in  the  letter  had  been  frequently 
mentioned  by  her  husband  in  his  lifetime,  • 
legal  evidence ;  as  is  also  the  deposition  of  tbe 
witness,  in  a  question  of  pedigree.  EUioU  t 
Piersoly  1  Peters,  337. 

941.  The  rule  of  evidence,  that  in  qucstiosi 
of  pedigree  the  declarations  of  aged  and  de> 
ceased  members  of  the  family  may  be  pWTW. 
and  given  in  evidence,  has  not  been  oontroTerted. 
Ibid.  . 

942.  In  a  case  where  a  controversy  If  d  ansen, 
or  was  expected  to  arise,  between  parties,  coo* 
ceming  the  validity  of  a  deed,  a^iost  whitt 
one  of  the  parties  chtimed,  but  no  oootrorei^ 
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wait  then  expected  to  arise  aboat  the  .heirship; 
a  letter  written  about  the  time,  stating  the  pedi- 
gree of  the  claimants^  was  not  considered  as  ex- 
claded  by  the  rule  of  law  which  declares,  that 
declarations  relating  to  pedigree,  made  post 
litem  motaro.  cannot  be  given  in  evidence. 
Ibid, 

943.  A  witness  swore  that  she  resided  in 
Petersburg,  Virginia,  and  that  bishop  Madison 
resided  in  Williamsburg,  Virginia  3  that  while 
she  resided  in  Petersburg,  she  had  seen  bishop 
Madison,  and  was  acquainted  with  his  daughter 
only  by  report  ]  that  she  never  had  seen  her  or 
Mr.  Scott,  but  recollects  to  have  heard  of  their 
marriage,  in  Petersburg,  as  she  thought,  before 
the  death  of  her  father ',  that  she  could  not  state 
from  whom  she  heard  the  report,  but  that  she 
had  three  cousins  who  went  to  college  at  the 
time  that  she  lived  in  Petersburg,  and  had  no 
doubt  that  she  had  heard  them  speak  of  the 
marriage;  that  she  heard  of  the  marriage  of 
Miss  Madison  before  her  own  marriage,  as  she 
thought,  which  was  in  1810;  that  she  was,  as 
she  believed,  in  1811,  in  Williamsburg,  and  was 
told  that  Mr.  Madison  was  dead.  Held,  that  so 
much  of  this  evidence  as  ^es  to  prove  the  death 
of  Mr.  Madison,  was  admissible  on  the  trial,  and 
ought  not  to  have  been  excluded  bv  the  court. 
Lessee  of  Scott  et  d.  v.  Ratliffe  et  ci,^  5  Peters, 
81. 

944.  A  witness  cannot  be  admitted  to  prove 
what  was  said  by  a  witness  who  is  dead,  rela- 
tive to  a  conversation  on  a  former  trial  between 
the  plaintiff  and  some  of  the  defendants.  As 
the  evidence,  was  not  given  between  the  same 
parties,  it  could  only  be  received  as  hearsay. 
Boardman  atid  others  v.  The  Lessees  of  Reed  and 
Ford  and  others^  6  Peters,  328. 

945.  That  boundaries  may  be  proved  by  hear- 
say, is  a  rule  well  settled,  and  ^.le  necessity  or 
propriety  of  which  is  not  now  questioned.  Some 
difference  of  opinion  may  exist  as  to  the  appli- 
cation of  this  rule,  bat  there  is  none  as  to  its 
legal  force.    Ibid, 

946.  Landmarks  are  frequently  found  of 
perishable  materials,  which  pass  away  with  the 
generation  in  which  they  are  made.  By  the  im- 
provement of  the  country,  and  from  other  causes, 
they  are  often  destroyed.  It  is  therefore  im- 
portant in  many  cases,  that  hearsay  or  reputa- 
tion should  be  received  to  establish  ancient 
boundaries.  But  such  testimony  must  be  perti- 
nent and  material  to  the  issue  between  the  par- 
ties. If  it  have  no  relation  to  the  Subject,  or  if 
it  refer  to  a  fact  which  is  immaterial  to  the  point 
of  inquiry,  it  ought  not  to  be  admitted.    Ibid. 

947.  At  the  trial  of  a  writ  of  right  in  the  cir- 
cuit court  of  Kentucky,  a  witness  was  offered  to 
prove  that  one  Moore,  who  was  dead,  and  whose 
name  was  put  down  as  one  of  the  cfaAin-carriers 
in  nnaking  the  original  survey,  and  who  was  sub- 
sequently^present  when  lines  were  run  upon  the 
same  land,  had  declared,  that  a  certain  corner 
viras  the  comer  made  by  the  surveyor,  Kincaid ; 
i^rhen  the  original  survey  was  made,  and  the  line 
run  by  the  direction  of  the  surveyor,  for  the 
original  survey.    The  circuit  court  rejected  the 

i<]ence.    Held^  that  the  circuit  court  did  not 
68» 


err  in  rejecting  this  evidence.    Ellicott  v.  l*earlf 
10  Peters.  412. 

948.  Tne  evidence  was  not  merely  hearsay ; 
but  hearsay  not  to  matters  of  general  reputation, 
a  common  interest  among  many.    Ibid. 

949.  The  general  rule  is,  that  evidence  to  be 
admissible,  should  be  given  under  the  sanction 
of  an  oath,  legally  administered,  and  in  a  judi* 
cial  proceeding,  depending  between  the  parties 
affected  by  it,  or  those  who  stand  in  privity  of 
estate  or  interest  with  them.    Ibid, 

950.  Hearsay  is  admitted  in  case  of  pedigree, 
of  prescriptive  rights  and  customs,  and  some 
other  cases  of  a  public,  or  quasi  public  nature. 
In  cases  of  pedigree,  it  is  admitted  upon  the 
ground  of  necessity,  or  the  great  difficulty,  and 
sometimes  the  impossibility  of  proving  remote 
facts  of  this  sort  by  living  witnesses.  But  in 
these  cases,  it  is  only  admitted  when  the  tradi- 
tion comes  from  persons  intimately  connected, 
or  in  close  relation  with  the  family,  or  from 
sources  of  a  kindred  nature,  which,  in  a  general 
sense,  may  be  said  to  import  verity :  there  be- 
ing no  lis  nota,  or  other  interest  to  affect  the 
credit  of  their  statement.    Ibid, 

951.  The  deposition  of  a  witness  now  dead, 
as  to  pedigree,  may  be  read  for  that  purpose 
only ;  though  it  was  taken  in  another  cause,  be- 
tween other  parties,  and  on  a  different  subject. 
Lessee  of  Banert  v.  Dayj  3  Wash.  C.  C.  R.  243. 

952.  Depositions  taken  between  other  parties 
on  the  same  point,  may  be  read  to  prove  pedi- 
gree; as  hearsay,  or  declarations;  the  witness 
being  dead.  Bdudereau  v.  Montgomeryj  4  Wash, 
v/.  (/•  K.  186. 

953.  Reputed  boundaries  are  often  proved  by 
the  testimony  of  aged  witnesses,  and  the  hear* 
sa^  evidence  of  such  witnesses  has  been  ad- 
mitted, to  establish  lines  in  opposition  to  the  calls 
of  an  ancient  patent.  Conn  et  al,  v.  Penn  et  oJ. 
Peters'  C.  C.  R.  496. 

954.  From  necessity,  in  cases  of  pedigree, 
hearsay  evidence  is  admissible.  But  this  rule 
is  limited  to  the  members  of  the  family,  who 
may  be  supposed  to  have  known  the  relation- 
ship which  existed  in  the  different  branches. 
The  declaration  of  these  individuals,  they  bein^ 
dead,  may  be  given  in  evidence  to  prove  pedi- 
gree. And  so  is  reputation,  which  is  the  hear- 
say of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  one  to  ano- 
ther, evidence.  As  evidence  of  this  description 
must  vary  with  the  circumstances  of  each  casCi 
it  is  difficult,  if  not  impracticable,  to  deduce  from 
the  books  an^  precise  and  definite  rule  on  the 
subject.    Stetn  v.  Boteman^  13  Peters,  209. 

955.  It  is  not  every  statement  or  tradition  in  a 
family  that  can  be  admitted  as  evidence.  The 
tradition  must  be  from  persoiys  having  such 
a  connection  with  the  party  to  whom  it  re- 
lates, that  it  is  natural  ano  likely,  from  their  do- 
mestic habits  and  connections,  they  are  speaking 
the  truth,  and  that  they  coula  not  be  mistaken. 
Ibid, 

956.  The  declarations  offered  as  evidence 
were  made  subsequent  to  the  commencement 
of  the  controversy,  and,  in  fact,  after  the  suit 
was  commenced.    It  would  be  extremely  dao- 
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SarottB  to  receive  heamy  declarationB  in  en* 
ence  respecting  any  matter,  after  the  eontro- 
Teray  has  commenced.  This  would  enable  a 
party,  by  iugentous  contrivances,  to  manufactare 
evidence  to  sustain  his  cause.  It  is,  therefore^ 
easeiitial,  when  declarations  are  offered  as  evi- 
dence, that  they  should  have  been  made  before 
the  controversy  originated,  and  at  a  time  and 
onder  circumstances  when  the  person  making 
them  could  have  no  motive  to  misrepresent  the 
fiicts.    Ibid, 

957.  The  circuit  court  of  the  District  of  Co- 
lumbia admitted  as  evidence  a  statement  by  one 
witness  of  what  had  been  testified  bv  another 
on  the  trial  of  a  cause,  to  which  the  plaintiff  in 
^e  cause,  and  against  whom  the  evidence  was 
to  operate,  was  not  a  party.  Held,  that  this  was 
«iror.    Frttk  v.  Gibson,  16  Peters,  3S7. 

9.  Depositions. 

OSMBRAL  PRINCIPI.SS. 

966.  It  is  a  fatal  objection  to  a  deposition 
taken  under  the  judiciary  act  of  September  C4th, 
1789,  sec.  30.  ch.  20,  that  it  was  opened  out  of 
court.  Beale  v.  Thotnpson  et  al.,  8  Cranch,  70; 
8  Cond.  Rep.  36. 

969.  The  provisioii  in  the  30th  section  of  the 
judiciarv  act  of  September  24th,  1789,  as  to 
taking  depositioDS  de  bene  esse,  does  not  apply 
to  cases  pending  in  the  supreme  court,  but  onl^ 
to  cases  m  the  circuit  aad  district  courts.  Testi- 
mony by  depositions,  can  only  be  regularly 
taken  for  the  supreme  court,  under  a  commis- 
sion issuing  according  to  its  rules.  The  Airgo, 
2  Wheat.  287 ;  4  Cond.  Rep.  119. 

960.  When  there  is  an  attorney  of  record,  no- 
tice must  be  given,  in  all  oases,  oftiie  taking  of 
depositions.     The  ArfO,  2  Gallis.  C.  C.  R.  314. 

961.  Where  depositions  are  taken  to  be  used 
against  the  United  States,  if  there  be  an  attor- 
AOV  of  the  United  States  within  one  hundred 
miles  of  the  place  of  caption,  notice  must  be 
ffiven  to  him.    Ibid, 

M2,  It  seems,  that  it  is  no  objection  to  the 
oampeteney  of  a  deposition,  that  it  is  not  signed 
by  the  witness.  Ketland  v.  Bissetj  1  Wash.  C.  C. 
R.  144. 

963.  The  deposition  of  a  witness,  now  dead, 
thsHgh  taken  in  another  cause,  between  other 
parties,  and  on  a  different  subject,  is  competent 
evidence  to  prove  pedigree :  it  is  as  good  at 
least  as  hearsay  evidence.  Lesses  of  Baneri  v. 
Day,  3  Wash.  C.  C.  R.  243. 

964«  A  witness,  whose  deposition  is  taken  de 
baoe  esse,  must  be  proved  to  have  been  subpcB- 
Baed,  and  unable  to  come ;  unless  he  is  so  old 
and  geoMally  so  infirm  that  his  attendance  could 
not  be  esrpeoted,  or  his  deposition  is  not  admis* 
sible.  Merely  proving  the  witness  to  be  sixty- 
five  years  old,  is  not  sufilcient.    Ibid. 

966.  A  deposition,  though  to  prove  a  pedi- 
gree, cannot  be  read,  if  taken  beiore  other  per- 
sons than  those  mentioned  in  the  commission. 
Jhid. 

966.  Where  a  deposition,  de  bene  esse,  is  of- 
faod  in  evidenoe,  the  party  must  show  due  dili* 


cenoe  to  procure  tlie  attendanee  of  the  wili>e«b 
PtUHfOM  V.  Derringer^  4  Wask.  C.  C.  R.  215. 

967.  It  is  no  objeotHm  to  reading  the  depos* 
tion  of  a  witness^  living  in  another  state  above 
one  hundred  miles  from  the  court,  talcea  wnisr 
a  rale  of  court,  that  the  witness  had  been  in  the 
place  where  the  court  is  held,  during  the  sittiag 
of  the  court,  but  without  the  knowledfle  of  the 

Earty  offering  the  evidence.    Qnsry,  If  he  bid 
nown  it,  woold  it  hare  varied  the  case  1   JM. 

968.  llie  deposition  of  a  witness^  taken  ost 
of  the  state,  and  more  than  one  hnndred  miles 
from  the  place  where  the  court  is  bokten,  caih 
not  be  read.  Bluchr  r.  Bondf  Z  Wash.  C.  a 
R«  689. 

969.  If  an  objection  istybsn  to  someof  tht 
answers  in  a  d^iosition,  beoaose  the  isteingfr- 
tories  are  leading,  the  court  will  refer  the  net- 
ter  to  a  master;  and  the  answer  to  aoch  (ne» 
tions  as  are  reported  and  determined  to  be  lead* 
ing,  will  be  suppressed.    Ibid. 

970.  Where  a. foreign  ffoverament  refuses  ts 
suffer  the  cemmissiOB  to  be  eocecoted  within  in 
jurisdiction,  the  oircnit  court  ma?  issue  lettsra 


rogatory,  for  the  purpose  of  obtaining  testinoBy; 
according  to  the  forms  and  mactice  of  the  emi 
law.  IhUon  st  d,  Vv  The  United  Siaiesj  Peleis^ 
C.  C.  R.  236. 

971.  In  such  case,  where  the  busmees  is  takes 
out  of  the  hands  of  persons  appointed  by  the 
court,  the  ends  of  justice  saem  to  reonire  a  de- 
parture, in  some  degree,  from  the  ordinary  miei 
of  evidence,  and  a  less  strict  adhereDce  to  fona 
Ibid. 

972.  The  provisions  of  the  act  of  csmgnm, 
relative  to  the  taking  of  depositioiis,  are  very 
imporiant,  and  ata^l  to  be  adhered  to  strictly. 
Ibid. 

973.  The  pmctice  of  the  slate  cowts  cannot 
sanction  the  admission  of .  depositioBs  in  the 
courts  of  the  United  States,  which  are  net  takea 
according  to  the  laws  of  the  United  Suites. 
Evans  v.  Eaton,  7  Wheat.  356;  5  Good.  Bep^ 
302. 

974.  The  deposition  of  a  witnees  vrfao  resides 
three  hundred  miles  from  Philadelphia,  takea 
de  bene  esse,  cannot  be  read  in  eridenoe,  nnlesi 
the  witness  was  served  with  a  sobpcsna,  and  it 
appears  that  from  some  sufficient  reason  he  can- 
not attend.  Lessee  of  Brown  v.  GoUowmf,  Fs- 
ters'  C.  C.  R.  291. 

976.  In  chancery,  where  the  deposition  of  a 
witness  las  been  once  taken  and  cJoeed,  it  is  not 
the  practice  to  allow  him  to  be  re-exsmiBed 
without  an  order  of  court,  and  then  only  npoa 
good  cause  shown.  FhetHjUau  v.  Seyles,  4  Ma- 
son's C.  C.  R.  312. 

976.  Notwithstanding  an  order  of  the  eoort, 
closing  all  testimony  in  a  canse,  after  a  liisited 
time,  under  a  commission ;  the  court  will  ec- 
large  it,  upon  proof  of  newly  discovered  evi- 
dence, which  the  party  could  not  procure  to  be 
taken  under  such  commission,  the  same  harinc 
come  to  his  knowledge  after  the  execKtioB 
thereof.  Sc&ooner  Jtufty,  6Mason^sC.C.  R.4S1. 

977.  Agreements  haci  been  made,  under  vhak 
depositions  taken  in  other  cases  where  the  saae 
questions  of  title  were  involved,  shonid  be  read 
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m  eyidenee,  and  on  the  hearing  in  the  circait 
ooart  these  depoeitions  were  read :  BfterwardB^ 
on  an  appeal  to  the  supreme  court,  the  decree 
of  the  oircait  court  was  reversed,  and  by  the 
deoree  of  the  reversal  the  parties  were  permit- 
ted to  proceed  de  novo.  When  the  case  was 
asain  heard  in  the  circuit  court,  the  defendant 
objected  to  the  reading  of  the  depoattions ;  aa- 
•erting  that  the  decree  of  reversal  annulled  the 
written  certificate  of  the  parties  for  the  admits 
aioo  of  testimony.  By  the  Court :— The  consent 
to  the  depoeitioBS  was  not  limited  to  the  first 
hearing,  but  waa  ce^eztensive  with  the  cause. 
The  words  in  the  decree  of  reversal,  that  the 
psrtiea  ma^  proceed  de  novo,  are  not  equivalent 
to  a  dismission  of  the  bill  without  prejudice ; 
nor  could  the  court  have  understood  them  aaaf« 
feeting  the  testimony  in  the  cause;  or  setting 
aside  the  solemn  agreement  of  the  parties.  The 
testimony  is  still  admissible  to  the  extent  of  the 
agreement.    Vattier  v.  JVtade,  7  Peters,  862. 

978.  No  one  can  take  the  benefit  of  a  verdiot, 
ar  of  depositions,  who  would  not  have  been 

Sejudiced  by  themj  had  they  been  otherwise, 
oudereott  v.  MoHifftnturyf  4  Wash.  C.  C.  R.  186. 

979.  But  depositions  taken  between  other 
parties  on  the  same  point,  may  be  read  to  prove 
tlae  pedigree^  as  hearsay,  or  dedamiioosy  the 
witnesses  being  dead.    Ibid, 

9S0.  There  are  two  modes  of  taking  deposi- 
tions under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  net  necessary,  but  the 
forms  prescribed  must  be  strictly  pursued.  ^  By 
a  subsequent  part  of  the  section,  depositieos 
may  be  taken  by  a  dedimus  polestatem,  accord- 
ing to  common  usage.  In  Viiginia,  the  lawa  of 
the  state  are  to  be  referred  to  on  the  subject  of 
notice.  Those  laws  do  not  authorize  notice  to 
an  attorney  at  law:  the  words  attorney,  in  the 
act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive 
notice;  but  he  may  consent  to  receive^  or  he 
may  vi*aive  it^  and  shall  not  afterwards  oe  per- 
mitted to  object  to  the  want  of  it.  Buddi€um 
T.  Kirk,  3  Cranch,  294 ;  1  Cond.  Rep.  535. 

981.  The  letters  of  the  plaintifT  to  the  secre- 
tary of  state,  containing  apiuications  for  a  patent, 
and  specifications,  certined  under  the  seal  of 
that  department,  as  papers  remaining  in  that 
office,  were  properly  admissible  in  evidence. 
Peitibofu  y.  Derringer,  4  Wash.  C.  C.  R.  215. 

982.  Depositions  taaen  in  evidence,  without  a 
commission  or  rule  of  court,  in  the  state  of  New 
York,  more  than  one  hundred  miles  from  Phila- 
delphia, but  conforming  in  all  respects  to  the 
thirtieth  section  of  the  judiciary  act  of  1789, 
may  be  read  in  evidence.    Ibid. 

983.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  1789,  cannot  be 
read  in  evidence,  unless  the  judge  certifies  that 
it  viras  reduced  to  writing,  either  by  himself  or 
by  the  witness  in  his  presence.    J6td.      i 

984.  A  deposition  in  perpetuam,  which  has  not 
been  recorded  according  to  the  law  of  the  state 
\»rhere  it  is  taken,  is  not  competent  evidence  in 
the  €K>orts  of  (he  United  States.  Gotdd  v.  Gould, 
3  Story's  C.  C.  R.  516. 

985.  SeiMe:  a  deposition  may  be  admitted  in 


equity,  where  the  direct  interrogatories  have 
been  fully  answered,  and  death  or  some  inevi* 
table  aceideot  occurs^  which,  without  fault  un 
either  side,  preventsa  cross-examination .  Qiiery, 
How  woul(l  this  be  lawt  Crocker  v.  Xcuns,  3 
Sumner's  C.  C.  £.  1. 

DEPOSITIONS    TAKUr  UNDBR   THE  JVDICIABT  ACT 

OF  1789. 

989.  That  the  deponent  is  a  seaman,  on  board 
a  gun-beat  ia  harbour,  and  liable  to  be  ordered 
to  seme  other  place,  and  net  to  be  able  to  attend 
the  court  at  tlie  time  of  its  sitting,  is  not  a  sulfi 
oient  reasea  for  taking  his  deposition  de  bene 
esse,  DMier  thejudieiary  act  of  September  24th, 
1789,  cb.  90.  Tk€  Smmel,  I  Wheat.  9 ;  3  Cond. 
Rep;  A86i 

987.  If  itappcitr  on  the  face<>f  a  deposition, 
taken  under  the  aot  of  congress,  that  the  officer 
taking  the  same  was  aatborized  by  the  act,  it 
is  suroeieiit,  in  the  first  instance,  without  anv 
proof  that  he  was  such  officer.  Ruggles  v.  Bvii' 
nor,  1  Baine,  858. 

988.  Objections  to  the  competency  of  the 
witness,  wfasee  deposition  is  taken  under  the 
thirtieth  seetioa  of  the  judiciary  act  of  Septem- 
ber 24tb,  1789,  oh.  20,  should  be  made  at  the 
time  of  taking  the  deposition,  if  the  party  attend 
and  the  objeotk>ns  are  known  to  him,  m  order 
that  they  may  be  removed ;  otherwise  he  will 
be  presumed  to  waive  them.  United  States  v. 
One  Casf  of  Hmr  PeneiUy  1  F^ine's  C.C.  R.  400. 

989.  It  seems,  that  it  is  no  objection  to  the 
compeleney  of  a  d^KMution,  that  it  is  not  simied 
by  the  witness.  Ketkmd  v.  Btseet,  1  Wash.  C. 
C.  R.  144. 

990.  A  deposition  taken  under  the  thirtieth 
section  of  the  judiciary  act  of  September  24th, 
1789,  ch.  20,  cannot  be  read  in  evidence,  unless 
the  judge,  before  whom  it  is  taken,  certify  that 
it  was  reduced  to  writing  by  himself,  or  by  the 
witness  in  his  presence.  Pettibone  v.  Derringer^ 
4  Wash.  C.  C.  R.  215. 

991.  Where  the  certificate  of  a  magistrate 
t^ing  a  deposition,  stated  it  to  have  been  writ- 
ten in  his  presence,  without  saying  by  whom. 
and  it  appeared  that  the  substance  of  it  had 
been  reduced  to  writing  by  the  deponent,  teu 
days  before,  at  a  different  place,  when  the  ma- 
gistrate was  not  present,  such  deposition  is  not 
admissible  in  evidence.  United  States  v.  Smith, 
4  Day,  121. 

992.  To  authorize  a  deposition,  taken  under 
the  act  of  September  24th,  1789,  ch.  20,  to  be 
read  in  evidence,  all  the  ceremonies  prescribed 
by  the  act  must  oe  observed.  The  act  requires 
that  the  deposition  shall  t>e  retained  by  the 
magistrate  taking  it,  until  he  deliver  the  Mune 
with  his  own  hand,  into  the  court  for  which  it 
is  taken,  or  shall,  together  with  the  reason  of  its 
being  taaen,  notice,  £c.  t>e  by  him  sealed  up  and 
directed  to  such  court.  Norik  Carolina  Casis,  8 1. 

993.  The  authority  given  by  the  act  of  con- 
gress of  the  24th  September,  1789,  ch.  20,  to 
take  depositions  of  witnesses,  in  the  absence  of 
the  opposite  party,  is  in  derogation  of  the  rules 
of  the  common  law,  and  has  always  been  con- 
strued strictly:  and,  therrXure,  it  is  necessary  10 
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establish,  that  all  the  requisites  of  the  law  have 
been  complied  with,  before  sach  testimony  is 
admissible.  Bell  v.  Morrison  et  td.j  1  Peters,  355. 

994.  The  certificate  of  the  magistrate  taking 
the  deposition,  is  good  evidence  of  the  facts 
stated  therein,  so  as  to  entitle  the  deposition  to 
De  read  to  the  jury,  if  all  the  necessary  facts 
are  there  sufficientrjr  disclosed.    Und.  356. 

995.  It  should  plainly  appear,  from  the  cer- 
tificate of  the  magistrate,  that  all  the  requisites 
of  the  statute  haye  been  fuUv  compliecf  with ; 
and  no  presumption  will  be  aamitted  to  supply 
any  defects  in  the  taking  the  deposition.  Ibid. 

996.  In  the  caption  of  a  deposition  taken 
before  the  mayor  of  Norfolk,  to  be  used  in  a 
cause  depending,  and  afterwards  tried  in  the 
circuit  court  of  tne  United  States  held  in  Balti- 
more, the  mayor  stated  the  witness  ''to  be  a 
resident  in  Norfolk;"  and  in  his  certificate  he 
states,  that  the  reason  for  taking  the  deposition 
is,  *'  tnat  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial, 
to  wit,  in  the  borough  of  Norfolk."  It  was  suf- 
ficiently shown  by  this  certificate,  at  least  prima 
facie,  that  the  witness  lived  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial. 
Tke  Patapsco  Ins.  Co.  y.  Southgate  etd.j  5  Peters, 
604. 

997.  The  provisions  of  the  thirteenth  section 
of  the  act  of  congress,  entitled  ''  an  act  to  estab- 
lish the  judicial  courts  of  the  United  States," 
which  relate  to  the  taking  of  depositions  of  wit- 
nesses, whose  testimony  shall  be  necessary  in 
any  civil  cause  depending  in  any  district  in  the 
courts  of  the  United  States,  who  reside  at  a 
greater  distance  than  one  hundred  miles  from 
the  place  of  trial,  are  not  confined  to  depositions 
taken  within  the  district  where  the  court  is  held. 
Ibid. 

998.  In  all  cases  where,  under  the  authority 
of  an  act  of  congress,  a  deposition  of  a  witness 
is  taken,  de  bene  esse,  except  where  the  witness 
lives  at  a  greater  distance  from  the  place  of  trial 
than  onenundred  miles,  it  is  incumbent  on  the 
party  for  whom  the  deposition  is  taken,  to  show 
that  the  disability  of  tne  witness  to  attend  con- 
tinues: the  disability  being  supposed  temporary, 
and  the  only  impediment  to  compulsory  attend- 
ance. The  act  declares  expressly,  that  unless 
this  disability  shall  be  made  to  appear  on  the 
trial,  such  deposition  shall  not  be  admitted  or 
used  on  the  trial.  This  inhibition  does  not  ex- 
tend to  the  deposition  of  a  witness  living  at  a 
greater  distance  from  the  place  of  trial  than  one 
hundred  miles,  he  being  considered  beyond  a 
compulsory  attendance.    Ibid, 

999.  The  deposition  of  a  witness  living  be- 
yond one  hundred  miles  from  the  place  of  trial, 
may  not  always  be  absolute;  for  the  party 
against  whom  it  is  to  be  used  may  prove  that 
the  witness  has  removed  within  the  reach  of  a 
f^nbposna,  after  the  deposition  was  taken;  and 
if  that  fact  was  known  to  the  party,  he  wotud  be 
bound  to  procure  his  personal  attendance.  The 
burden  of^proving  this  would  rest  upon  the  party 
opposing  tne  admission  of  the  deposition  in  evi- 
dence. For  a  witness  whose  deposition  is  taken 
'jnder  such  ciroumstaaces,  it  is  not  necessary  to 


issue  a  subposna.  It  would  be  a  useless  act ; 
the  witness  could  not  be  compelled  to  attend 
personally.    Ibid. 

1000.  Besides  the  ordinary  and  usual  meanio^ 
of  the  word,  deposition  is  confined  to  written 
testimony,  at  least  in  legal  proceedings;  and  in 
legislating  on  this  subject,  congress  must  be  pre- 
sumed to  use  the  language  in  its  legal  sense.  It 
is  believed  that  no  instance  will  be  found  in  the 
laws  of  the  United  States,  where  it  is  used  in 
any  Other  sense.  In  the  act  of  24th  September, 
1789^  ch.  20,  sect.  30,  in  which  oongrese  hare 
provided  for  taking  the  depositions  of  witaessea^ 
under  certain  circumstances,  the  language  is^ 
that  ''the  deposition  of  such  person  may  be 
taken  j"  and  throughout  the  whole  section  the 
word  IS  used  to  denote  the  written  testimooy  of 
witnesses,  in  contradistinction  to  oral  testimooy. 
United  States  v.  Coolidge,  1  Gallis.  C.  C.  R.  488. 

1001.  A  deposition  of  a  witness  residing  in  the 
state,  above  one  hundred  miles  from  the  jdaee 
of  holding  the  court,  taken  under  a  rule  eote/ed 
by  the  plaintiff  in  the  clerk's  office,  but  not  is 
conformity  with  the  requisitions  of  tne  thinietk 
section  of  the  judiciary  act,  cannot  be  read  ia 
evidence.  Evans  v.  Uettick^  3  Wash.  C.  C  R. 
408. 

1002.  A  deposition,  taken  before  the  trial,  of 
an  informer,  who  is  entitled,  under  the  act  of 
congress^  to  a  portion  of  a  fine,  forfeiture,  or  pe- 
nalty, is  not  admissible  evidence.  The  act  of 
congress  only  makes  such  an  informer  a  compe- 
tent witness  when  "  he  shall  be  necessary  as  a 
witness  on  the  trial ;"  of  which  neces^ty  die 
court  must  judge  after  hearing  the  other  testi- 
mony. Thomas  ff  Henry  v.  Tke  United  St^esj  1 
Brockenb.  C.  C.  R.  367. 

1003.  A  party  who  offers  as  evidence  in  an 
appellate  federal  court,  a  deposition  taken  de 
bene  esse,  must  show  that  the  requisites  of  the 
judiciary  act  have  been  complied  with,  viz^ 
that  the  deponent  is  dead,  out  of  the  United 
States,  or  gone  to  a  greater  distance  than  oae 
hundred  miles,  &c. ;  and,  unless  he  does  thii^ 
the  deposition  cannot  be  read.    Ibid. 

DEPOSITIONS  TAKEN  UNDER  A  COBfXISSIOir,  OT  DK- 
DIMUS  POTESTATSM. 

1004.  There  are  two  modes  of  takin^r  depos- 
tions  under  the  act  of  congress.  By  the  first, 
notice  in  certain  cases  is  not  necessary,  but  the 
forms  prescribed  must  be  strictly  pursued.  By 
a  subsequent  part  of  the  section,  depositiocs 
may  be  taken  oy  a  dedimus  potestatem,  a^ord- 
ing  to  common  usage.  In  Virginia,  the  laws  of 
that  state  are  to  be  referred  to  on  the  subject  of 
notice.  Those  laws  do  not  authorize  notice  to 
an  attorney  at  law ;  the  word  attorney,  in  the 
act  of  assembly,  means  attorney  in  fact.  An 
attorney  at  law  is  not  compellable  to  receive  no- 
tice; but  he  may  consent  to  receive,  or  he  ma? 
waive  it,  and  shall  not  afterwards  be  pemiittecl 
to  object  to  the  want  of  it.  Buddicum  v.  J^ 
3  Cranch,  293 ;  1  Cond.  Rep.  535. 

1005.  If  notice  is  given  that  a  deposition  vill 
be  taken  on  the  8th  of  August,  ana  that  if  oft 
taken  in  one  day,  the  commissioners  will  adiosri 
from  day  to  day  until  it  be  finished^  and  tks 
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commissioners  meet  on  the  8th,  and  adjourn 
from  day  to  day  till  the  I2th^  and  from  the  I2th 
to  the  19th,  when  the  deposition  is  taken  ]  such 
depoffition  is  not  taken  agreeably  to  notice. 
BUecker  v.  Bond^  3  Wash.  C.  C.  R.  629. 

1006.  Depositions  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  by  the  plaintiff,  although  the 
plaintiff  had  not  notice  of  the  time  and  place  of 
faking  the  same.  Yeaton  v.  f*ri/,  5  Cranch,  325 ; 
2  Cond.  Rep.  273. 

1007.  Depositions  taken  according  to  the  pro- 
rieo  in  the  thirtieth  section  of  the  judiciary  act 
of  September  24, 1789,  ch.  20,  under  a  dedimus 
potestatem,  according  to  common  usage,  when 
It  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice,  are  under  no  circumstances  to  be  con- 
sidered as  taken  de  bene  esse,  whether  the  wit- 
ness reside  beyond  the  process  of  the  court,  or 
within  it  3  the  provisions  of  the  act  relative  to 
depositions  de  bene  esse  being  confined  to  those 
taken  under  the  enacting  part  of  the  section. 
Sergeant^ 5  Lessee  v.  Biddle  et  d.,  4  Wheat.  508  ', 
4  Cond.  Rep.  522. 

1008.  A  deposition  taken  under  a  commission 
IS  fatally  defective,  if  the  general  interrogatory, 
"do  you  know  anything  farther,  &c.V'  is  not 
answered.  Richardson  v.  Gclden^  3  Wash.  C.  C. 
R.  109. 

1009.  So  if  the  witness  is  merely  asked^  if  an 
ex  parte  affidavit,  previously  given  by  him  of 
the  facts,  contains  the  truth,  the  deposition  is 
bad  ;  he  should  have  been  interrogated  as  to  the 
facts  contained  in  the  affidavit.    Ibid, 

1010.  A  deposition,  though  to  prove  a  pedi- 
gree^ cannot  be  read,  if  taken  before  other  per- 
sons  than  those  mentioned  in  the  commission. 
Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  R.  243. 

1011.  All  proper  interrogatories  on  each  side 
must  be  answered  by  the  witness,  or  the  depo- 
sition cannot  be  read.  If  the  questions  are  hy- 
pothetical, and  in  a  certain  event  only  are  re- 
quired to  be  answered,  which  e^ent  does  not 
happen ;  or  if  they  refer  to  records  which  must 
speak  for  themselves;  they  need  not  be  an- 
swered. Bell  V.  Davidson,  3  Wash.  C.  C.  R. 
328. 

1012.  If  a  commission  issue  to  A  and  B,  or 
either  of  them,  to  take  depositions  of  witnesses, 
the  deposition  of  A  may  be  taken  before  B. 
Lonsdale  v.  Brown^  3  Wash.  C.  C.  R.  404. 

1013.  A  commission  directed  to  be  executed 
by  P.  in  the  parish  of  A.,  cannot  be  executed  by 
him  oat  of  that  parish.  The  commissioner  ought 
to  state  where  it  was  executed,  and  should  show 
that  he  has  pursued  his  authority.  Boudereau 
et  a/.  V.  Montgomery^  4  Wash.  C.  C.  R.  186. 

1014.  If  the  cross-interrogatories  are  not  put 
to  a  witness,  examined  under  a  commission,  the 
deposition  cannot  be  read.  Gilpins  v.  ConsequOj 
Petens*  C.C.R.  85. 

1015.  The  commissioners  in  executing  a  com- 
mission, though  nominated  by  the  parties,  act 
under  the  appointment,  and  are  the  agents  of  the 
court ;  not  ot  the  parties.    Ibid. 

1016.  Nor  is  it  an  objection  that  the  cross-in- 
terrogatories were  not  put  to  each  witness  im- 
mediately after  he  had  answered  the  interroga- 


tories in  chief,  but  were  put  to  him  after  the 
examination  of  all  the  witnesses  on  the  interro- 
gatories in  chief.    Ibid.. 

1017.  Nor  is  it  an  objection  that  the  com  mis 
sioners  and  their  clerk  were  not  sworn.    Ibid. 

1018.  If  all  the  interrogatories  are  substan- 
tially, although  not  formally  answered,  it  will  be 
sufficient ;  and  this  is  the  rule  even  in  regard  to 
a  commission.  Nelson  et  al.  v.  The  United  States^ 
Peters'  C.  C.  R.  235. 

1019.  The  testimony  of  a  witness,  taken  un- 
der a  commission  to  ^ve  persons,  or  any  one  of 
them,  cannot  be  read  in  evidence,  if  another 
person  than  the  commissioners,  and  not  named 
in  the  commission,  assisted  in  taking  the  exami- 
nation. Willings  et  d.  v.  Consequa,  Peters'  C.  C. 
R.301. 

1020.  If  it  appears  on  the  face  of  a  deposition 
taken  under  the  act  of  congress,  that  the  officer 
taking  the  same  was  authorized  by  the  act,  it  is 
sufficient  in  the  first  instance,  without  any  proof 

that  he  was  such  officer.    Rug^s  v.  BucknoTf 
Paine's  C.  C.  R.  358. 

1021.  In  an  action  on  a  policy  of  insurance, 
grounded  upon  the  incapacity  of*^  the  vessel,  by 
damage  incurred  by  stress  of  weather,  to  prose- 
cute the  voyage^  the  warrant  of  survey  and  the 
report  are  a  judicial  proceeding,  and  in  writing, 
and  parol  evidence  ot  their  contents  is  inadmis- 
sible. Nor  is  a  certificate  from  the  register 
of  the  vice  admiralty  court,  where  the  proceed- 
ings took  place,  that  the  warrant  was  tost,  evi- 
dence. It  should  be  established  under  a  com- 
mission. Robinson  v.  Clifford^  2  Wash.  C.  C. 
R.  1. 

1022.  If  the  general  interrogatory,  under  a 
commission  to  take  testimony,  be  not  answered, 
it  is  a  fatal  objection  to  the  whole  deposition. 
All  the  interrogatories  must  be  substantially  an- 
swered.   Dodge  V.  Israel,  4  Wash.  C.  C.  R.  323. 

1023.  Query,  If  it  be  not  an  objection  to  a  de- 
position that  it  was  committed  to  writing  by  the 
witness  before  he  was  sworn?  And  whether 
exhibits  referred  to  in  a  deposition,  ought  not  to 
be  annexed  by  the  commissioners  to  the  deposi- 
tion, or  so  designated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity  t    Ibid, 

1024.  If  reasonable  notice  to  the  adverse  party 
of  formal  objections  to  a  deposition  be  not  given, 
the  court  may  be  induced  to  set  aside  a  verdict, 
or  nonsuitj  rendered  in  consequence  of  this  ob- 
jection, without  costs.    Ibid. 

1025.  Depositions  taken  under  a  commission 
to  another  state,  cannot  be  read  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  of  the  rule,  and  of  the  names  of 
the  commissioners,  was  served  on  the  opposite 
party  or  his  attorney,  according  to  one  of  the 
rules  of  the  circuit  court.  Lessee  of  Rhoades  ^ 
Snyder  v.  Selin^et  d.,  4  Wash.  C.  C.  R.  715. 

1026.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  out  under 
the  general  interrogatory.    Ibid. 

1027.  A  commission  issued  to  take  depositions, 
under  a  rule  to  take  them  at  Seiinsgrove,  and 
endorsed  "commission  to  Seiinsgrove."  It  should 
appear,  by  the  certificate  of  the  commissioners, 
or  otherwise,  that  the  depositions  were  taken  at 
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the  place  indicated,  or  they  cannot  be  read. 
Ibid, 

1028.  The  rale  is  that  depositions  taken  under 
a  commission  within  the  western  district  of  Penn- 
sylvania, more  than  one  hundred  miles  from 
Philadelphia,  are  not  absolute,  but  de  bene  esee, 
in  the  circnit  court  of  Pennsylvania.    Ibid. 

1029.  A  joint  commission  to  take  a  deposition 
must  be  executed  by  all  the  commissioners, 
although  the  commissioner  named  by  the  party 
against  whom  the  witness  is  offered,  after  pro- 
ceeding some  length  in  the  examination,  with- 
drew, and  refused  to  complete  it.  Munns  v. 
Dupont  €t  a/.,  3  Wash.  C.  C.  R.  31. 

1030.  All  proper  interrogatoriea  must  be  an- 
swered on  both  sides,  or  the  depoaition  cannot 
be  read.  Bell  v.  Davidson,  3  Wash.  C.  C.  R. 
328. 

1031.  If  the  interrogatories  are  hypothetical, 
and  in  a  certain  event  ohly  are  required  to  be 
answered,  which  event  does  not  happen  :  or  if 


they  refer  to  records  which  must  speak  for  them-^  taking  it.    Thus,  wnere  a  depoaitioa  was  tskeo 


1038.  A  deposition,  though  merely  to  prove  a 
pedigree,  if  taken  by  others  than  those  named 
m  the  commission,  cannot  be  read.    Ibid. 

1039.  A  deposition,  taken  de  bene  eesei  was 
offered  in  the  district  court,  on  behalf  of  the 
United  States;  to  which  it  was  objected,  "that 
it  was  not  taken  and  returned  according  to  law.'' 
Heldj  in  the  appellate  court,  that  this  objection 
must  be  considered  as  applying  to  it  as  a  depo- 
sition in  chief,  and  does  not  dispense  with  the 
necessity  of  proving  those  circomstanoes  wbich 
would  have  entitled  the  attorney  for  the  United 
States  to  read  it  as  a  deposition  taken  de  bens 
eeee.  Tkomas  if  Henry  v.  The  UniUd  Sloto,  1 
Brockenb.  C.  C.  R.  367. 

1040.  Where  the  party  against  whom  a  de- 
position is  taken,  expressly  waives  all  objectioa 
to  it,  this,  generally,  must  be  nnderstood  as  ex- 
tending to  the  deposition  only  in  the  character  ia 
which  it  was  taken,  and  not  as  imparting  any 
new  character  to  it.  not  intended  by  the  pany 


selves,  they  need  not  be  answered.    Ibid. 

1032.  A  deposition  taken  on  the  direct  inter- 
rogatories cannot  be  read,  if  the  cross-interroga- 
tories were  not  put;  and  the  omission  will 
destroy  the  deposition,  whether  it  was  the  act 
of  the  oommi?sioners  named  by  either  party. 
Gilpins  V.  Cansequa,  3  Wash.  C.  C.  R.  184. 

1033.  It  is  no  objection  to  a  deposition,  that  it 
is  written  in  English,  although  the  commissioners 
were  Dutchmen,  and  it  does  not  appear  that 
there  was  a  sworn  interpreter;  and  thiftt  the  wit- 
nesses were  examined  upon  the  cross-interrQ|{a- 
tories  at  the  time  they  answered  in  chief,  but 
answered  them  afterwards,  or  that  the  clerk  of 
the  commissioners  was  not  sworn.    Ibid, 

1034.  The  direct  examination  of  a  witness  was 
taken  by  a  commissioner,  with  the  consent  of 
hot h  parties.  No  cross-interrogatories  were  ever 
filed,  and  the  witness  lived  several  months  after 
the  direct  examination  was  begun;  there  was 
no  proof  that,  if  the  cross-interrogatories  had 
been  filed,  they  might  not  have  been  answered. 
Heldy  that  the  omission  to  file  the  cross-interro- 
gatories was  at  the  peril  of  the  party,  and  that 
the  deposition  is  admissible.  Crocker  v.  LewiSj 
3  Sumner's  C.  C.R.I. 

DEPOSITIOHS  TAXJBM  UNDER  A  RULE  OF  COITRT. 

1035.  The  deposition  of  a  witness  now  dead, 
as  to  pedigree,  may  be  read  for  that  purpose 
only,  though  it  was  taken  in  another  cause,  be- 
tween other  parties,  and  on  a  different  subject. 
Banert  if  Wije*s  Lessee  v.  Davy^  3  Wash.  C.  C.  R. 
243. 

1036.  A  deposition  taken  under  a  rule  of  court, 
and  sworn  to  oefore  a  justice  of  the  peace,  may 
be  read :  the  provisions  of  the  judiciary  act  refer 
to  depositions  taken  without  such  rule.    Ibid, 

1037.  A  witness,  whose  deposition  is  taken  de 
bene  esse,  must  be  proved  to  have  been  subpuB- 
naed,  and  unable  to  come;  unless  he  is  so  old 
and  generally  so  infirm  that  his  attendance  could 
not  be  expected,  or  his  deposition  is  not  admis- 
sible. Merely  proving  the  witness  to  be  sijfty- 
five  years  old,  is  not  sufficient.    Ibid. 


de  bene  esse,  and  the  adverse  party  waived  all 
objection,  such  a  waiver  does  not  make  it  a  de- 
position in  chief.    Ibid. 

7.  Admission  of  Parol  Evidence  to  comtradiit  m 
explain  Written  Evidenet. 

1041.  In  a  suit  by  the  assi^ees  pf  a  bond 
against  the  assignor,  upon  a  written  assignmeni, 
parol  evidence  is  not  admissible  to  eJiow  that  the 
assignor  had  expressly  guarantied  the  payment 
of  the  bond,  this  being  no  part  of  the  written 
contract.    0  ^Hara  v.  Hall,  4  Daliasw  340. 

1042.  The  rule  which  forbids  a 'deed  to  be 
contradicted  or  explained  by  parol  teslimonj,  ii 
a  salutary  one ;  the  courts  will  not  be  dispo^ 
to  impair  it.  Faw  v.  MarsteUerf  2  Craoch,  29; 
1  Cond.  Rep.  337. 

1043.  An  assignee  of  a  pre-emption  warrant 
is  held  to  be  a  competent  witness,  if  the  hen 
intended  to  be  proved  by  his  testimony  do  not 
tend  to  support  the  title  of  the  party  prodocin* 
him.  Wilson  v.  Speed,  3  Crancn,  283;  1  Caod. 
Rep.  531. 

1044.  A  letter  of  credit,  addressed  by  mistake 
to  John  and  Joseph,  and  delivered  to  John  and 
Jeremiah,  will  not  support  an  action  by  Joha 
and  Jeremiah  for  goods  famished  by  them  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaiotiffr 
and  defendant^  and  parol  proof  cannot  tie  admit- 
ted to  make  it  sucn.  It  is  not  a  case  tff  aoi- 
biguity,  fraud,  or  mistake,  on  the  part  of  the 
plaintiffs.  Pdlard  v.  Dwi^,  4  Ccanch,  421;  2 
Cond.  Rep.  157. 

1045.  Parol  evidence  cannot  be  given  that  qm 
set  of  Irritten  instructions  from  the  poatmaster- 
general,  superseded  another  set  of  written  ia- 
structions ;  it  must  be  proved  by  comparing  thes 
together.    Ibid. 

1046.  The  heirs  of  a  deceased  mortgagor  are 
not  competent  witnesses  in  a  suit  in  equity  by  am 
assignen^  to  redeem,  to  prove  the  aseigDmeot 
fraudulent;  for  that  is  to  establish  their  o«« 
title.  RandaU  v.  PhillipSy  3  Mason's  C.  C.  & 
478. 
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1047.  It  is  a  general  rule,  that  an  agreement 
in  writing,  or  an  instrument  carrying  an  agree- 
ment into  execution,  shall  not  be  varied  by  parol 
testimony,  stating  conversations  or  circumstances 
anterior  to  the  written  instrument.  Hunt  ▼. 
Rousmanier,  8  Wheat.  174;  5  Cond.  Rep.  401. 

1048.  There  is  no  rule  of  law  better  settled, 
than  that  which  precludes  the  admission  of 
parol  evidence  to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement;  but 
evidence  of  usage  or  custom  is  never  considered 
of  this  character.  Renner  v.  The  Bank  of  C(h 
Utmhia,  9  Wheat.  581 ;  5  Cond.  Rep.  401. 

1049.  Latent  ambiguities  may  be  removed  by 
parol  evidence,  for  they  arise  from  pniof  of  facts 
aliunde ;  and  where  the  doubt  is  created  by  parol 
evidence,  it  is  reasonable  that  it  should  be  re- 
moved in  the  same  manner.  But  if  latent  am- 
biguities exist  hi  the  contract  itself,  and  if  the 
language  be  too  doubtful  for  any  settled  con- 
struction by  the  admission  of  parol  evidence, 
you  create,  and  do  not  merelv  construe  the  con- 
tract.   Peisch  V.  Dichm^  1  Mason's  C.  C.  R.  9. 

1050.  There  is  an  intermediate  class  of  cases, 
partaking  of  the  nature  both  of  patent  and  latent 
ambiguities,  where  the  words  are  all  sensible, 
and  have  a  settled  meaning,  but,  at  the  same 
time,  consistently  admit  of  two  interpretations, 
sc<M>rding  to  the  subject-matter  in  the  contem- 
plation of  the  parties.  In  such  case,  parol  evi- 
Jence  is  admissible,  to  show  the  circumstances 
under  which  the  oontraot  was  made,  and  the 
subject-matter  to  which  the  contract  referred. 
Ibid. 

1051.  Parol  evidence  is  inadmissible  to  vary 
>r  contradict  the  terms  of  a  Written  agreement 
upied  bv  the  parties.  Ranidl  v.  Phillips  et  dl., 
I  Mason^s  C.  C.  R.  878. 

1052.  A.,  seised  of  a  lot  iti  Fourth  street,  in 
Philadelphia,  in  the  occupation  of  R.  H.,  and 
laving  no  lot  in  Fourth  street,  devised  his  'Mot 
n  Third  street,  in  the  occupation  of  R.  H." 
Held,  that  parol  evidence  was  admissible  to  ex- 
plain the  miKtake.  Lessee  of  Allen  v.  Lyons,  2 
^ash.  C.  C.  R.  475. 

1053.  Where  a  contract  is  in  writing,  conver- 
tations  previous,  and  leading  to  it,  cannot  be 
riven  in  evidence.    CHlpins  v.  Consequa,  Peten' 

^,  O.  A.  oO. 

1054.  Parol  evidence  of  the  declarations  of  an 
luctioneer,  to  contradict  the  written  terms  of  the 
tale,  are  inadmissible;  but  it  is  admissible  to 
ihow  what  he  did  sell,  for  the  objection  does 
lot  apply.  Wright  v.  Deklyne,  Peters'  C.  C.  R. 
199. 

1055.  Where  the  shipping  articles  specify  the 
Bvag^es  of  the  mate  of  a  vessel,  be  cannot  cive 
ntroX  evidence  of  an  agreement  to  allow  him 
>ther  compensation.  Veacoek  v.  M^dl,  GUpin's 
D.  C.  R.  329. 

1056.  Parol  evidetiee  is  hiadmiesible  to  ex- 
slain  a  contract  entered  into  between  the  parties 
>y  letter.  Clarke  v.  EmseU,  S  Dall.  415 ;  1  Cond. 
Elep.  193. 

1057.  Prooeedings  before  magistrates,  in  oases 
>f  insolvent  debtors,  are  tnatters  in  pais,  and  mav 
>e  proved  by  parol  evidence.  Turner  v.  FendaUf 
i  Cranch,  117;  1  Cond.  Rep.  261. 


1058.  In  an  action  outvalued  policy,  it  is  not 
competent  for  the  underwriters  to  give  parol  evi- 
dence to  show  that  the  value  of  the  property  in* 
sured  is  different  from  that  stated  in  the  policy. 
The  Marine  Insurance  Company  v.  Hodgson^  6 
Cranch,  206;  2  Cond.  Rep.  347. 

1059.  Where  a  check  was  drawn  by  a  person 
who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  on  the  face  of  it  wbe* 
ther  it  was  an  oflScial  or  a  private  act,  parol  evi- 
dence was  admitted  to  show  that  it  was  an  olficial 
act.  Mechania^  Bank  of  Alexandria  v.  The  Bank 
of  ColumbiOy  5  Wheat.  326 ;  5  Cond.  Rep.  666. 

1060.  There  is  nothing  in  the  statute  of  frauds 
in  Rhode  Island,  which  is  a  copy  of  the  English 
statute,  29th  Charles  II.,  oh.  2,  sec.  4,  rendering 
parol  evidence  inadmissible  to  show  that  an  al>> 
solute  deed  was  intended  as  a  mortgage;  and 
that  the  defeasance  has  been  omitted  or  destroy* 
ed  by  fraud  or  n^stake,  or  omitted  by  desigii, 
upon  mutual  confidence  between  the  parties. 
Taylor  v.  Luther,  2  Sumner's  C.  C.  R.  228. 

1061.  The  grantore  in  a  deed  of  release  and 
quit  claim,  are  competent  witnesses  in  a  suit  in 
ctiancery,  to  show  that  their  estate  was  not  ab* 
solute,  but  a  mortgage ;  of  which  their  grantees 
had  notice  at  the  time  of  the  conveyance  to 
them.    Ibid» 

1062.  A  policy  of  insurance  was  underwritten 
on  the  entirety  of  the  ship^  and  the  ship^s  papera 
on  the  voyage  showed  a  joint  ownersnip  of  the 
master  and  the  assured.  Held,  that  parol  evi- 
dence was  not  admissible  to  contradict  the  ship's 
papera,  and  to  prove  a  sole  ownership  in  toe 
ship;  and  that  the  papers  were  all  wrong,  and 
founded  in  mistake.  OlU  v.  The  Eagle  Insurance 
Company,  4  Mason's  C.  C.  R.  172. 

1063.  The  rule  in  Walton  v.  Shellv,  is  not  ai»- 
thority  in  the  United  States,  the  case  having  been 
decided  since  the  revolution :  and  that  rule  has, 
since  the  decision,  been  much  shaken;  and  it 
has  been  held  to  extend  only  to  negotiable  paper. 
Blazg  V.  The  Phanix  Insurance  Company,  3  Wash. 
C.  C.  R.  5. 

1064.  The  subscribing  witness  to  a  paper,  who 
stated  that  he  was  called  in  to  sign  the  paper  as 
a  witness,  but  did  not  see  the  parties  execute  or 
acknowledge  it,  although  they  told  him  it  was 
their  agreement,  was  admitted  to  testify.  Munns 
V.  Dupont,  3  Wash.  C.  C.  R.  31. 

1065.  Evidence  of  conversations  between  the 
supercargo  of  the  plaintiff's  ship,  and  the  de- 
fendant, previous  to,  and  leading  to  the  contract, 
tending  to  explain  or  vary  it,  is  improper.  Gil* 
pins  V.  Consequa,  3  Wash.  C.  C.  R.  184 ;  Peters' 
C.  C.  R.  85. 

1066.  Parol  evidence  can  no  more  be  given  to 
explain,  than  to  contradict  a  written  instrument. 
Kemmil  v.  Wilson,  4  Wash.  C.  C.  R.  308. 

1067.  The  general  rule  is  admitted,  that  parol 
evidence  to  explain  or  vary  a  written  contract, 
except  in  the  case  of  a  latent  ambiguity,  cannot 
be  given  in  evidence.  M^Culloch  v.  Girard,  4 
Wash.  C.  C.  R.  290. 

1068.  The  reasons  which  forbid  the  admission 
of  parol  evidence,  to  alter  or  explain  written 
a^eements  or  other  instruments,  do  not  apply  t6 
those  eontracts  implied  by  operation  ot  Jaw| 
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such  as  that  which  the  Ifcw  implies  with  respect 
to  the  endorser  of  a  note  of  band.  Susquehanna 
Bridge  and  Banking  Company  t.  Evans,  4  Wash. 
C.  C.  R.  480. 

1069.  Parol  evidence  is  not  admissible  to  affect 
the  construction  of  a  will,  but  it  is  admissible 
where  its  introduction  is  required  by  considera- 
tions extrinsic  of  the  will,  and  which  necessarily 
depend  on  such  circumstances.  Gallego  v.  Gcd- 
lego^s  ExecutoTj  2  Brockenb.  C.  C.  R.  285. 

1070.  A  contract  in  writing,  in  the  absence  of 
fraud,  mistake,  ignorance,  or  latent  ambiguity, 
cannot  be  varied,  impaired  or  explained  by  parol 
evidence.  Tilekman  and  Wife  v.  Tilghman's 
Executors,  Baldwin's  C.  C.  R.  489. 

1071.  A  promise  or  undertaking  to  jmy  the 
debt  of  another,  must  be  entirely  in  writing,  ac- 
cording to  the  statute  of  frauds;  and  cannot  be 
added  to,  or  varied,  nor  so  far  explained  by  parol 
evidence,  as  to  affect  its  import  Ularke  v.  Russell, 
3  Dall.  415;  1  Cond.  Rep.  193. 

1072.  A  bill  of  parcels  delivered  by  J.,  stating 
the  goods  as  bought  of  D.  anil  J.,  is  not  conclu- 
sive evidence  asainst  J.,  that  the  goods  were 
joint  property;  but  the  real  facts  of  the  case 
may  be  shown  by  parol.  Harris  v.  Johnston,  3 
Cranch,  311 ;  1  Cond.  Rep.  543. 

1073.  An  alteration  or  addition  in  a  deed,  as 
by  adding  a  new  obligor,  or  an  erasure,  as  striking 
out  an  old  obligor,  if  done  with  the  consent  of  all 
the  parties  to  a  deed,  does  not  avoid  it ;  whether 
done  before  or  after  execution ;  and  such  con- 
sent may  be  proved  by  parol.  Speake  v.  The 
United  States,  9  Cranch,  28;  3  Cond.  Rep.  244. 

1074.  The  letting  in  of  parol  evidence  to 
prove  consent  in  making  alterations  in  a  deed, 
IS  not  within  the  mischiefs  intended  to  be  pre- 
vented by  the  statute  of  frauds :  if  the  objec- 
tion were  valid,  it  would  equally  apply  to  such 
alterations,  when  made  before  the  execution  of 
the  deed;  since,  if  not  taken  notice  of  by  a 
memorandum  on  the  deed,  they  must  be  proved 
in  the  same  manner.  The  parol  evidence  is  not 
admitted  to  explain  or  contradict  the  written 
contract,  but  only  to  ascertain  what  those  terms 
are.    Ibid, 

1075.  A  parol  exchange  of  lands,  or  parol  evi- 
dence that  a  conveyance  should  operate  as  an 
exchange,  will  not  convey  any  estate  or  interest 
in  lands.  Clarke  v.  Graham,  6  Wheat.  577;  6 
Cond.  Rep.  192. 

1076.  When  parties  reduce  their  contracts  to 
writing,  the  obligations  and  right  of  each  are 
described  by  the  instrument  itself.  The  safety 
which  is  expected  from  them  would  be  much 
impaired,  if  they  could  be  established  upon  un- 
certain and  vague  impressions,  made  by  a  con- 
versation antecedent  to  the  reduction  of  the 
agreement.     Tayloe  v.  RiggSj  1  Peters,  596. 

1077.  It  is  certainly  very  difficult  to  maintain, 
that  in  a  court  of  law  any  parol  evidence  is  ad- 
missible, substantially  to  change  the  purport  and 
effect  of  a  written  instrument,  and  to  impose 
upon  it  a  sense  which  its  terms  not  only  do  not 
imply,  but  expressly  repel.  Shankland  v.  The 
Corporation  of  Washington,  5  Peters,  390. 

1078.  A  party  to  a  ne^^otiable  instrument  shall 
iiot  be  permitted  by  his  own  testimony  to  in- 


validate it.     Bank  of  the  United  States  v.  IHom^ 
6  Peters,  51. 

1079.  It  is  competent  to  prove  by  parol  that  & 
guarantor  signed  his  name  m  blanK  on  the  back 
of  a  promissory  note,  and  authorized  another  to 
write  a  sufficient  guaranty  over  it.     Ibid. 

1080.  The  meaning  of  the  parties  to  written 
instruments  must  be  ascertained  by  the  tenor 
of  the  writing,  and  not  by  looking  at  a  part  of 
it ;  and  if  a  latent  ambiguity  arises  from  the 
language  used,  it  may  m  explained  by  pared. 
Boardman  v.  The  Lessees  of  Reed  and  Fordf  6 
Peters,  328. 

1081.  The  rules  of  evidence  are  adopted  for 
practical  purposes  in  the  administration  of  jus- 
tice. And  although  it  is  laid  down  in  the  books 
as  a  general  rule,  that  the  best  evidence  the 
nature  of  the  case  will  admit  of^  must  be  given; 
yet  it  is  not  understood  that  this  rale  requires 
the  strongest  possible  assurance  of  the  naatter 
in  question.  The  extent  to  which  the  rule  is  to 
be  pushed,  is  governed,  in  some  measore,  by 
circumstances.  If  any  suspicion  hangs  over  the 
instrument,  or  that  it  is  designedly  withheld,  a 
more  rigid  inquiry  should  be  made  Into  the  rea- 
sons for  its  non-production.  But  where  there  ia 
no  such  suspicion,  all  tiiat  ought  to  be  required 
is  reasonable  diligence  to  obtain  the  onginaL 
Minor  v.  Tillotson,  7  Peters.  99. 

1082.  The  depositions  of  several  witoessesi 
clerks  in  the  counting-house  of  the  p^laintiffs^ 
were  admitted  on  the  trial  of  the  caose,  in  which 
the  witnesses  stated  that  they  knew  that  a  letter 
of  credit  was  considered  by  the  plaintiffs  as 
covering  any  balance  due  by  C.  H.  to  them  f« 
advances  from  time  to  time,  to  the  amount  ol 
eight  thousand  dollars;  that  advances  were 
made,  and  moneys  paid  by  thera  on  account  of 
C.  H.  from  the  time  of  receiving  the  said  letter, 
predicated  on  the  letter  always  protecting  the 

{)]aintiffs  to  the  amount  of  eight  thousand  doi- 
ars;  and  that  it  was  considered  in  thecounth^ 
house  as  a  continuing  letter  of  credit,  and  » 
acted  upon  by  the  plaintiffs.  Held,  that  this 
evidence  was  rightly  admitted  to  establish  that 
credit  had  been  given  to  C.  H.  on  the  faith  of  it, 
from  time  to  time,  and  that  it  was  treated  by  the 
plaintiffs  as  a  continuing  guaranty ;  so  that  if,  in 
point  of  law,  it  was  entitled  to  that  character, 
the  plaintiffs'  claim  might  not  be  open  to  the 
suggestion  that  no  such  advances,  acceptances, 
or  endorsements,  had  been  made  upon  the  credil 
of  it.  The  evidence  was  not  open  to  the  objee^ 
tion,  that  it  was  an  attempt  by  parol  evidence 
to  explain  a  written  contract.  Douglass  el  d.  r. 
Reynolds  el  al.,  7  Peters,  1 13. 

1083.  In  the  case  of  the  Bank  of  the  United 
States  V.  Dunn,  6  Peters,  51,  the  court  decided 
that  a  subsequent  endorser  was  not  campetesx 
to  prove  facts  which  would  tend  to  dischai^  the 

Srior  endorser  from  the  responsibility  of  his  e&> 
orsement.  By  the  same  rule,  the  d  rawer  of  tlia 
note  is  equally  incompetent  to  prove  the  facts 
which  tend  to  discharge  the  endotser.  Bank  of 
the  Metropolis  v.  Jones,  8  Petera^  12. 

1084.  S.  obtained  a  sum  of  money  of  M^ 
securing  him  by  an  annuity  equal  to  ten  per 
cent,  per  anniun  for  ten  years.    He  afterwaraa 
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resitited  the  payment  of  the  annuity,  on  the 
p^und  that  the  contract  was  usurious,  and  hav- 
ing sold  the  estate  to  L.  on  which  the  annuity 
was  secured,  he  in  writing  promised  to  indemnify 
and  save  him  harmless  for  prosecuting  a  writ  of 
replevin,  should  a  distress  be  made  for  the  an- 
nuity. On  the  trial  of  the  action  of  replevin^  S. 
was  not  a  competent  witness  to  show  the  original 
contract  between  him  and  M.  was  usunous. 
Scott  V.  Uoyd,  9  Peters,  418. 

1085.  In  an  action  on  four  promissory  notes, 
one  of  which  was  drawn  by  the  defendant,  in 
favour  of  the  plaintiff,  and  the  others  were 
drawn  by  the  defendant,  in  favour  of  other  per- 
sons who  had  endorsed  them  to  the  plaintiff; 
parol  evidence  was  properly  admitted  that  the 
defendant  acknowledged  that  he  was  Indebted 
to  the  plaintiff,  in  the  amount  of  the  notes,  and 
offered  to  confess  judgment,  iu  the  course  of  a 
negotiation  with  the  p£intiff^8  counsel,  although 
the  negotiation  fell  throush;  and  although  no 
proof  was  given  of  the  handwriting  or  signatures 
of  the  endorsers  of  the  notes.  This  case  does 
not  come  w^ithin  the  reason  or  principles  of  the 
rule  which  excludes  offers  to  pay,  made  by  way 
of  compromise  upon  a  disputed  claim,  and  to 
buy  peace.    McNeil  v.  Holbrook*  12  Peters,  84. 

1086.  The  admissions  of  a  defendant,  that  he 
18  indebted  to  the  plaintiff  on  promissory  notes, 
when  proved  by  competent  testimony,  are  suf- 
ficient evidence  of  the  transfer  of  negotiable 
paper  \  without  proof  of  the  handwriting  of  the 
payer.  Whether  the  evidence  was  legaU^  com- 
petent for  that  purpose,  or  not,  is  a  question  for 
the  court,  and  not  for  the  jury,  in  the  absence 
of  all  contradictory  testimony.    Ibid, 

1087.  A  translation  by  the  secretary  of  the 
board  of  land  ooramissioQers  of  Florida,  whose 
duty  it  was  to  translate  Spanish  documents  given 
ia  evidence  before  th^  board  of  commissioners, 
of  a  certified  copy  of  a  Spanish  grant  of  land  in 
Florida,  wliich  had  been  produced  to  the  board, 
^^aa  properly  admitted  as  evidence  of  the  grant : 
Bstistactory  proof  having  been  siven  to  the 
court,  that  the  original  grant  could  not  be  found 
in  the  records  of  &st  Florida ;  and  that  this  wns 
tlie  best  evidence,  from  the  nature  of  the  case, 
which  could  be  given  of  the  existence  of  the 
original  paper,  lost  or  destroyed.  United  States  v. 
Uelespine^s  Heirs,  ^Tc,  12  Peters,  654. 

1088.  If  the  instrument  supposed  to  be  forged 
is  destroyed  or  suppressed  by  the  prisoner,  the 
lenor  may  be  proved  by  parol  evidence  3  the 
[lext  best  evidence  is  tne  rule;  therefore,  if 
:iiere  be  a  copy  which  can  be  sworn  to,  that  is 
:lie  next  best  evidence.  United  States  v.  Brittonj 
Z  Mason's  C.  C.  R.  464. 

1089.  The  United  States  instituted  a  joint  ac- 
tion on  a  joint  and  several  bond,  executed  by  a 
»>llector  of  taxes^  and  his  sureties.  The  de- 
'endant,  the  principal  in  the  bond,  confessed  a 
udgment,  by  a  coffnovit  actionem;  and  the 
J'nited  States  issued  an  execution  against  his 
>ody;  on  the  judgment  upon  which  he  was  im- 
>risoned,  and  was  afterwards  discharged  by  the 
n  Bol vent  law  of  the  United  States.  The  United 
>i.ateft  proceeiled  against  the  other  defendants, 
LXid  on  the  trial,  the  principal  in  the  bond  hav- 
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ing  been  released  by  his  co-obligors,  was  offered 
by  the  defendants,  and  admitted  by  the  circuit 
court,  to  prove  that  one  of  the  co-obligors  had 
executed  the  bond,  on  condition  that  others 
would  execute  it,  wnich  they  did  not  do.  The 
circuit  court  admitted  the  evidence.    The  su- 

greme  court  held,  that  it  was  properly  admitted. 
'nited  States  v.  LeJUry  11  Peters,  86. 

1090.  The  principle  settled  by  the  supreme 
court,  in  the  case  of  the  Bank  of  the  United 
States  t;.  Dunn,  6  Peters,  51,  goes  to  the  exclu- 
sion of  a  party  to  a  negotiable  instrument,  upon 
the  ground  of  the  currency  given  to  it  oy  the 
name  of  the  witness  called  to  impeach  its  va- 
lidity; and  does  not  extend  to  any  other  case  to 
which  that  reasoning  does  not  ap|^.    Ibid. 

1091.  Where  certain  merchants  had  entered 
into  a  written  agreement  to  subscribe  certain 
sums  for  a  voyage  to  Africa,  &c.,  and  authorized 
their  agent  to  draw  bills  for  a  certain  amount, 
and  he  drew  a  bill  on  one  of  the  subscribers  for 
the  amount  subscribed  by  him,  and  he  drew  a 
bill  to  pay  for  the  goods  bought  for  the  voyage, 
on  the  credit  of  the  written  authority  before 
stated,*  which  was  shown  to  the  payee  of  the  bill 
before  it  was  drawn ;  it  was  held  that  the  agent, 
although  drawer  of  the  bill,  was  a  competent 
witness  to  prove  the  facts  in  a  suit  brought  by 
the  payee  against  the  subscriber,  upon  a  con- 
structive acceptance  of  the  bill ;  it  having  been 
dishonoured  when  presented  for  acceptance. 
Lowber  v.  Shaw,  5  Mason's  C.  C.  R.  241. 

1092.  Where  a  voluntary  deed  is  impeached 
as  fraudulent,  evidence  of  judgments  against  the 
grantor  is  admissible  as  proof  ^mong  other  facts) 
that  he  was  indebted  at  the  time  of  executing 
the  deed,  although  the  srantee  was  not  a  party 
to  the  suits  on  which  the  judgments  were  oIh 
tained.  Evidence  is  admissible  to  show  another 
consideration  than  that  expressed  in  the  deed,  if 
not  inconsistent  with  the  consideration  expressed. 
Hinde  v.  Langwortk,  11  Wheat.  199;  6  Cond. 
Rep.  270. 

1093.  The  declarations  of  the  testator,  before 
and  at  the  time  of  making  a  will,  and  after- 
wards, if  so  near  as  to  be  a  part  of  the  res  geste, 
are  admissible  to  show  fraud  in  obtaining  the 
will ;  but  not  declarations  at  any  distance  oftime 
after  the  will  has  been  executed,  especially 
where  the  will  has  always  been  in  the  testator's 
possession.  The  declarations  of  the  testator  as 
to  his  intention  to  alter  his  will,  and  beins  pre- 
vailed upon  not  to  do  so,  are  not  admissible  to 
show  that  the  will  was  fraudulently  prevented 
from  being  revoked,  there  being  no  act  or  at- 
tempt shown  to  revoke  the  will,  &c.  Smith  v. 
Fenner,  1  Gallis.  C.  C.  R.  170. 

1094.  In  an  action  to  recover  the  balance  of  a 
settled  account,  and  of  certain  bills  of  exchange 
accepted  by  the  defendant,  the  defendant  offered 
to  prove  that  the  plaintiff's  intestate  acknow- 
ledged himself  to  be  indebted  to  the  defendant 
on  another  account,  which  included  the  settled 
account,  and  upon  which  a  larger^  amount  was 
due  than  that  claimed,  which  the  intestate  pro- 
mised to  pay.  The  court  allowed  e'  idence  to 
be  given,  as  it  was  not  offered  to  affec  t  the  set- 
tled account,  but  to  establish  a  claim  independ- 
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ent  of  it,  and  which  the  plaintiff's  intestate  pro- 
mised to  pay.  Vuytorij  Adm\  y.  Purndlj  1 
Wash.  C.  C.  R.  467. 

1095.  A  receipt  for  so  much  money  is  only 
evidence  of  a  payment  and  satisfaction,  which 
may  be  explained  by  parol  proof.  Hylton^s  Les- 
see V.  Broum,  1  Wash.  C.  C.  R.  298. 

1096.  The  rule  which  prevents  a  person  im- 
peaching a  paper  to  which  he  has  given  credit, 
extends  only  to  negotiable  instruments,  and  can 
apply  only  when  the  paper  has  been  ne^tiated ; 
for  while  the  dispute  is  between  the  original 
parties,  there  is  no  difference  between  such  an 
instrument,  and  one  not  negotiable.  Blagg  y. 
The  Phanix  Insurance  Co,j  3  Wash.  C.  C.  R.  5. 

1097.  A  certificate  of  the  secretary  of  the 
commonwealA  of  Pennsylvania,  "  that  a  oertifi- 
cate  annexed  thereto  of  receiver-general,  is  a 
true  extract  from  a  certificate  of  that  officer, 
dated  May  2.  1794,  now  remaining  on  file  in  the 
office  of  the  secretary  of  the  commonwealth, 
which  contains  the  names  of  persons  to  whom 
warrants  w*ere  granted,  and  the  amount  of  mo- 
ney paid,  sealed  with  the  lesser  seal  at  that 
time ;  and  that  the  usual  practice  is  not  to  affix 
the  seal  of  his  office,  until  it  appears  by  a  cer- 
tificate that  the  purchase  money  has  been 
paid ;''  is  not  evidence  to  show  at  wHiat  time  the 
seal  of  the  governor  was  affixed  to  a  warrant. 
Lessee  of  Brown  y.  Gallotcay,  Peters'  C.  C.  R. 
291. 

1098.  The  plaintiff  in  error  had,  by  an  agree- 
ment in  writmg,  hired  a  steamboat  to  be  put 
<^  on  the  route''  from  Washington,  in  the  District 
of  Columbia,  to  Potomac  creek,  until  another 
steamboat,  tnen  building,  should  be  prepared, 
and  be  put  '^on  the  route."  The  plaintiff  in 
error  was  the  contractor  for  carrying  the  mail  of 
the  United  States,  which  was  carried  in  a  steam- 
boat to  Potomac  creek ;  except  in  winter,  when 
the  navigation  of  the  river  Potomac  was  hiter- 
rupted  by  ice,  when  the  mail  was  carried  by 
land.  The  steamboat  so  hired  was  employed  in 
carrying  the  mail.  The  ice  preyented  the  use 
of  the  steamboat ;  and  the  owners  claimed,  un- 
der the  contract,  the  hire  of  the  boat  during  the 
time  her  employment  was  thus  interrupted.  The 
circuit  court  refused  to  allow  parol  evidence  to 
be  given  to  show  the  purpose  for  which  the 
steamboat  was  employed,  and  to  explain  the 
meaning  of  the  terms  used  in  the  contract,  and 
of  other  matters  conducing  to  show  the  meaning 
of  the  contract.  The  court  held  that  the  evi- 
dence was  admissible.  Bradley  v.  The  Wash- 
inglony  Alexandria  and  Georgetown  Steam  Packet 
Co.f  13  Peters,  89. 

1099.  Extrinsic  eyidence  is  not  admissible  to 
explain  a  patent  ambi^nity ;  that  is,  one  appa«> 
rent  on  the  face  of  the  instrument;  but  it  is  ad- 
missible to  explain  a  latent  ambiguity ;  that  is, 
one  not  apparent  on  the  face  of  the  instrument, 
but  one  arising  from  extrinsic  evidence :  that  is 
but  to  remove  the  ambifftiity  by  the  same  kind 
of  evidence  as  that  by  which  it  is  created.  Ibid. 

1100.  Extrinsic  parol  eyidence  is  admissible 
to  give  effect  to  a  written  instrument,  by  apply- 
ing it  to  its  proper  subject-matter,  by  proving  the 
dreumstances  under  which  it  was  made;  when- 


ever, without  the  aid  of  such  evidence,  the  ap- 
plication could  not  be  made  in  the  porticulai 
case.    Ibid, 

1101.  The  defendant  was  indicted  for  receiv- 
ing a  treasury  note,  stolen  from  the  mail  of  the 
United  States.  Tne  indictment,  in  one  of  the 
counts,  described  one  of  the  treasury  notes  as 
bearing  interest  annually  of  one  per  centam. 
A  treasury  note  was  offered  in  eTideao6^ 
bearing  interest  at  one  M.  per  centum; 
and  parol  evidence  was  offered  to  show  that 
treasury  notes,  such  as  the  one  offered  in  evi- 
dence, were  received  by  the  officera  of  the  gt^ 
veniment  as  bearing  interest  of  one  mill  per 
centum  per  annum,  nDt  one  per  centum  per  an- 
num. The  court  held  that  treasury  notes  issoed 
by  the  authority  of  the  act  of  congress  passed 
on  the  12th  of  October,  1838,  are  promissory 
notes  within  the  meaning  of  the  act  of  congress 
of  3d  Mareh,  182S.  The  United  Slates  v.  Hardf- 
meMy  13  Peters,  176. 

1102.  The  letter  M.,  which  appears  on  the 
face  of  the  note  offerea  in  evidence,  is  a  mate- 
rial part  of  the  description  of  the  note.    Ibid. 

1 103.  It  would  be  proper  to  receive  parol  evi- 
dence for  the  purpose  of  explaining  the  meaniitf 
of  the  letter  M.,  and  proving  the  practice  and 
usage  of  the  treasury  department  and  officers 
of  the  goyernment  and  others,  lawful  leceiven 
of  simuar  treasury  notes;  in  order  to  show 
Ihereby  the  meaning  intended  to  be  attached, 
and  actually  attached,  to  the  letter  M.  by  the 
treasury  department  and  othere;  and  that  by 
such  meaning  the  said  treasury  note  beam  one 
mill  per  centum  interest,  and  not  4Mae  per  centiui 
interest.    Ibid, 

8.  Laws  and  Freceedirtip  of  As  Courts  (ftke 
States  of  the  United  Stedes^  haw  proeed. 

1104.  A  paper  certified  by  the  aecretafyof 
state  of  Rhode  Island,  anil  by  the  goTemor,  un- 
der the  seal  of  the  state,  statins  that  certain 
kws  were  passed  by  the  legishture  of  thai 
state,  and  that  certain  matters  were  oognisaUs 
by  ttie  general  assembly  of  Rhode  Island,  and 
of  the  practice  of  the  assembly  of  Rhode  iafand 
in  cases  of  a  particular  description ;  is  dcm  evi- 
dence on  the  areuroent  of  a  cause  before  the 
supreme  court.  Usage  and  custom  should  bs 
proved  in  the  circuit  court,  on  the  trial  of  the 
case  in  which  it  may  be  referred  to ;  and  ei^ 
dence  of  the  same  is  not  admisstble  ia  the  su- 
preme court,  if  not  found  in  the  record.  I^lfis^ 
et  al,  v.  Wilhnson,  6  Peters,  817. 

1 105.  A  certificate  from  the  eecretary  of  sWi 
of  the  state  of  Rhode  Island,  also  certified  fay 
the  governor,  under  the  aeal  of  the  stalei  vaa 
offered  to  proye  that  certain  proceedings  baf* 
been  had  at  different  times  in  the  lefrislatars  of 
Rhode  Idand  on  private  petitions,  rehttiTe  to  dit 
administration  and  sale  of  the  estates  of  d»> 
ceased  persons  for  the  payment  of  their  delds: 
and  that  there  have  been  certain  usages  ana 
proceedings  in  the  legislature  of  that  state  m 
tegSLtd  to  the  same.  By  the  court : — ^The  pablia 
laws  of  a  state  may,  without  question,  be  i 
in  the  supreme  court ;  and  the  exercise  of 
authority  which  they  contain,  may  be  di 
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hifftoricaliy  from  them.  But  private  laws,  and 
0pecial  proceedings  of  this  character,  are  go- 
yerned  Dy  a  different  rule.  They  are  matters 
of  fact,  to  be  proved  as  such  in  the  ordinary 
manner.  The  supreme  court  cannot  go  into  an 
inquiry  as  to  the  existence  of  such  facts  upon  a 
writ  of  error,  if  they  are  not  found  in  the  record. 
Ibid. 

1 106.  An  exemplification  of  a  law  of  a  state 
legislature,  under  the  great  seal  of  the  state,  but 
not  attested  by  the  governor  or  other  state  officer, 
is  sufficiently  authenticateii  to  be  given  in  evi- 
dence. The  seal  is  the  highest  evidence  of  au- 
thority.   UniUd  States  V.  ^ns,  A  Dall.  412. 

1107.  Under  the  fourth  article  and  first  sec- 
tion of  the  constitution,  and  the  act  of  congress 
of  26lh  May,  1790,  ch.  38,  if  a  judgment  has  the 
effect  of  record  evidence  in  the  courts  of  the 
state  from  which  it  is  taken,  it  has  the  same 
effect  in  the  courts  of  every  other  state;  and  the 

Elea  of  nil  debet  is  not  a  good  plea  to  an  action 
rought  upon  such  jud<>ment  in  a  court  of  an- 
other state.  ATdU  v.  Durtfitj  7  Cranch,  483;  2 
Cond.  Rep.  578. 

1 108.  The  common  law  gives  to  a  judgment 
of  the  courts  of  one  state  the  effect  of  prima 
facie  evidence  in  the  courts  of  every  other  state ; 
but  the  constitution  contemplates  a  power  in 
congress  to  give  a  conclusive  effect  to  such  judg- 
ments ;  which  power  it  has  exercised  by  declar- 
ing a  judgment  conclusive,  where  the  courts  of 
the  particular  state  where  it  was  rendered,  would 
pronounce  the  same  decision.    Ibid. 

1109.  If  a  clerk  of  a  state  court  certify  at  the 
foot  of  a  paper,  purporting  to  be  a  record,  that 
^^  the  aforesaid  is  truly  taken  from  the  i^eoord  of 
the  proceedings  of  his  court ;"  and  if  the  judge, 
chief  justice,  or  presiding  magistrate,  certify 
that  such  attestation  of  the  clerk  is  in  due  form 
of  law;  it  is  within  the  words  of  the  act  of  congress^ 
and  it  is  to  be  presumed  that  the  papor  so  oertifiea 
is  a  full  copv  of  all  the  proceedings  in  the  cause ; 
and  it  is  admissible  in  evidence.  Ferguson  v. 
Harwoodf  7  Cranch,  408 ;  2  Cond.  Rep.  548. 

1 1 10.  A  copy  of  a  deed  certified  by  a  clerk 
of  a  state  court,  without  the  certificate  of  the 
presiding  judge,  that  the  attestation  of  the  clerk 
IS  in  due  form,  and  where  the  instrument  was 
not  required  to  be  recorded,  is  not  evidence. 
J)rummond's  AdmWs  v.  Mairud&r^s  Trustees^  9 
Cranch,  122;  3  Copd.  Rep.  303. 

9.  Judgments^  and  Verdicts  of  Courts  of  Reeardj 

token  Evidence, 

1111.  The  legality  of  a  capture  is  open  for 
question  until  a  decree  of  competent  jurisdiction 
passes  for  condemnation  as  prize ;  then  all  courts 
and  parties  are  estopped  to  say  the  capture  is 
not  legal.  Miller  et  al.  ▼.  The  Resolktion,  2 
Dall.  1. 

1112.  A  decree  of  a  court  of  competent 
authority  and  highest  jurisdiction,  is  conclusive 
and  final.  The  decree  of  a  court  of  admiralty 
in  rem,  is  conclusive  every  where;  nor  can  the 
pounds  of  such  decree  be  inquired  into,  in  an- 
other admiralty  court  on  a  libel  to  carry  it  into 
effect.  Penkallow  v.  Doom^s  Jdm^rt,  8  Dall.  54 ; 
a  Cond.  Rep.  22. 


1113.  A  judgment  against  one  defendant  for 
the  want  of  a  plea,  or  a  decree  against  one  de« 
fendant  for  want  of  an  answer,  does  not  pre- 
vent any  other  defendant  from  contesting,  as  far 
as  respects  himself  the  facts  admitted  by  the 
absent  party.  The  maryj  9  Cranch,  126 ;  3  Cond. 
Rep.  306. 

1114.  The  decisions  of  a  court  of  exclusive 
jurisdiction,  are  necessarily  conclusive  on  all 
other  courts,  because  the  subject-matter  is  not 
examinable  in  them :  but  in  the  same  court  they 
are  no  further  conclusive,  than  judgments  and 
decrees  of  courts  of  common  law  and  equity: 
thev  bind  the  subiect-matter  as  between  parties 
and  privies.    Ibia. 

1115.  In  general,  judgments  and  decrees  are 
evidence  only  in  suits  between  parties  and  pn« 
vies;  but  the  doctrine  is  wholly  inapplicable  to 
a  case,  where  the  judgment  or  decree  is  intro- 
duced, not  as,  per  se,  binding  on  any  rights  of 
the  other  party,  but  as  an  introductory  fact  to  a 
link  in  the  chain  of  the  party's  title  who  intro- 
duces it,  and  constituting  a  part  of  the  muni- 
ments of  his  estate ;  as  where  it  is  necessary  to 
establish  the  legal  validity  of  a  deed,  made  un- 
der the  authority  of  a  decree  in  chancery,  there 
the  decree  may  be  given  in  evidence  by  or 
against  a  stranger  to  the  suit  in  chancery,  as  well 
as  between  parties  and  privies.  Barr  v.  GratsSj 
4  Wheat.  217;  4  Cond.  Rep.  426. 

1116.  The  sentence  of  a  court  martial,  which 
has  no  jurisdiction  over  the  case,  is  not  conclu- 
sive in  an  action  brought  in  another  court ;  and 
will  not  protect  the  officer  who  executes  it. 
Wise  V.  Withers^  3  Cranch,  331;  1  Cond.  Rep. 
552. 

1117.  Under  the  act  of  May  26,  1790,  ch.  38, 
prescribing  the  mode  in  which  the  public  records 
and  jndioial  proceedings,  in  each  state,  shall  be 
authenticated,  so  as  to  take  effect  in  every  other 
state ;  copies  of  the  legislative  acts  of  the  seve- 
ral states^  authenticated  by  having  the  seal  of 
the  state  affixed  thereto,  are  conclusive  evidence 
of  such  acts  in  the  courts  of  other  states,  and 
of  the  Union.  No  other  formality  is  required 
than  the  annexation  of  the  seal ;  and  in  the  ab- 
sence of  all  contrary  proof,  it  mnst  be  presumed 
to  have  been  done  by  an  officer  having  custody 
thereof,  and  competent  authority  to  do  the  act. 
United  States  Y.Amedy,  11  Wheat.  392;  6  Cond 
Rep.  862. 

1118.  A  judgnient  or  decree  of  a  court  of 
cornpetent  jurisdiction  is  conclusive,  wherever 
the  same  matter  is  again  brought  in  controversy. 
But  this  rule  does  not  apply  to  points  which 
come  onlj  collaterally  under  consideration,  or 
are  only  incidentally  considered,  or  can  be  in- 
ferred only  argumentatively  from  the  decree. 
Hopkins  v.  Lee^  6  Wheat.  109;  5  Cond.  Rep.  28. 

1119.  The  record  of  a  judgment  in  one  state, 
is  conclusive  evidence  in  another,  although  it  ap- 
pears that  the  suit  in  which  it  was  rendered, 
was  commenced  by  an  attachment  of  property : 
the  defendant  havmg  afterwards  appeared  ana 
taken  defence.  Mmfhevf  v.  Thatcher  it  d.  6 
Wheat.  129;  5  Cond.  Rep.  89. 

11 20.  A  former  judgment  is  no  evidence  in  an 
action,  except  between  the  same  parties  or  tJieir 
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privies.     Taber  v.  Perrnt  f/  ol.,  2  Gallis.  C.  C.  R. 
565. 

1121.  Where  a  cause  has  been  tried  on  the 
merits,  and  judgment  has  passed  thereupon  for 
either  party,  such  judgment,  while  it  remains  in 
force,  must  be  a  Dar  to  any  other  suit  for  the 
same  cause  of  action,  though  the  declaration  be 
so  imperfectly  drawn,  that  it  would  not  stand 
the  test  of  a  demurrer.  Hughes  v.  Blake,  1  Ma- 
Bon»sC.C.R.515. 

1 122.  A  judgment  or  decree  of  a  court  can  be 
used  as  evidence  in  another  suit,  only  as  against 
parties  and  privies;  and  if,  in  the  new  suit, 
there  are  new  parties  against  whom  the  judg- 
ment could  not  nave  been  used,  had  it  been  ad- 
verse, they  cannot  introduce  it  in  their  favour. 
Baring  et  al.  v.  Fanning  et  al.,  I  Fame's  C.  C.  R. 
549. 

1123.  And  it  makes  no  difference  that  new 
parties,  as  assignees  of  a  chose  in  action,  are  en- 
deavouring, together  with  the  assignor,  to  en- 
force the  same  right  that  was  established  in  fa- 
vour of  the  assignor  in  the  former  suit.    Ibid. 

1124.  In  such  a  case,  where  a  court  of  chan- 
cery had  ordered  an  account,  and  had  made  a 
decree  thereupon  in  favour  of  the  assignor,  it 
was  held  not  to  be  a  matter  decided  ex  directo  by 
a  court  of  competent  jurisdiction,  so  as  to  bring 
it  within  the  exception  of  the  general  rule. 
Ibid. 

1125.  A  judgment  obtained  in  one  state  is  as 
conclusive,  and  amounts  to  as  complete  an  ex- 
tinguishment of  the  original  contract,  in  any 
other  state  in  the  Union,  as  in  that  in  which  it 
was  rendered :  it  is  evidence,  not  only  of  the  ex- 
istence of  the  judgment,  but  of  the  right  which 
it  has  decided.  Green  v.  Sarmiento,  3  Wash.  C. 
C.  R.  17. 

1 126.  In  an  action  upon  a  judgment  in  another 
state,  the  defendant  cannot  plead  any  fact  in  bar 
which  contiadicts  the  record  on  which  the  suit 
is  brought.  Field  v.  Gibbs  et  al.,  Peters'  C.  C.  R. 
155. 

1127.  If  a  judgment  is  obtained  in  one  state 
against  a  person  residing  in  another  state,  who 
had  no  notice  of  the  suit,  the  defendant's  remedy 
is  by  application  to  the  court  in  which  the  judg- 
ment was  obtained.    Ibid. 

1128.  The  decision  of  a  court  of  competent 
jurisdiction,  directly  upon  the  same  point,  is  con- 
clusive of  the  question.  Lessee  of  n right  v.  De 
Klyne,  Peters'  C.  C.  R.  199. 

1129.  The  sentence  of  a  court  of  prize  is  not 
conclusive  to  establish  an;^  particular  fact,  with- 
out which  the  tentence  might  or  may  have  been 
pronounced.  Maley  v.  Shattuck,  3  Cranch,  487 : 
1  Cond.  Rep.  597. 

1130.  A  sentence  of  a  bell  igferent  prize  court, 
stating  certain  facts  as  to  an  imputed  breach  oi 
blockade,  for  which  the  vessel  was  condemned, 
is  not  a  conclusive  evidence  to  satisfy  a  warranty 
of  neutrality  contained  in  the  policy  of  insurance 
on  the  vessel.  Filzsimmons  v.  The  Newport  Ins. 
Co.j  4  Cranch.  185;  2  Cond.  Rep.  78. 

1131.  If  tne  sentence  of  a  prize  court  states 
a  breach  of  blockade,  or  an  attempt  to  enter  a 
port  which  is  blockaded,  the  sentence  would  be 
oonclnsive.    Ibid. 


1132.  The  sentence  of  a  foreign  prize  roart, 
condemning  a  vessel  and  cargo  as  prize  for  an 
attempt  to  break  a  blockade,  is  concluuTe  eri- 
dence  against  the  assured,  to  falnfy  his  ^kvs* 
ranty  of  neutrality,  in  an  action  against  the  as* 
surers;  notwithstanding  that  the  fact  stated  in 
the  sentence  is  negatived  by  a  jury.  Crouiisos 
V.  Leonard  J  4  Cranch,  434 ;  2  Cond.  Rep.  162. 

1 133.  Neither  a  domestic  nor  a  foreign  judg- 
ment is  conclusive,  or  even  prima  facie  eyidencs 
between  those  not  parties  to  it^  and  those  claim- 
ing under  them,  in  a  case  of  indemnity  or  gua- 
ranty.   Ibid. 

1134.  A  judgment  against  the  part?  to  be  io- . 
demnified,  if  fairly  obtained,  and  with  notice  to 
the  guarantor,  is  admissible  evidence  in  a  salt 
against  him  on  his  contract  of  indemnity. 
Clarke* s  ExWs  v.  Carrinpon,  7  Cranch,  308 ;  2 
Cond.  Rep.  507. 

1135.  Verdicts  and  judgments  are  erideoce 
only  against  parties  andprivies.  Wood  t.  Doris, 
7  Cranch,  271 ;  2  Cond.  Rep.  484. 

1136.  An  account  settled  as  an  administrator, 
in  the  orphans'  court,  as  a  final  aocoant,  is  not 
conclusive  evidence  m  his  favour  upon  an  tffoe 
in  an  action  of  devastavit  brought  by  the  crediuir 
against  the  administrator.  Beatiy  v.  The  Side 
of  Maryland,  7  Cranch,  281 ;  2  Cond.  Rep.  492. 

1137.  The  act  of  congress  of  May26,l7S0, 
has  prescribed  the  effect  of  the  jndicial  records 
and  proceedings  of  one  state  in  another;  and  bai 
declared  that  a  judgment  in  one  state  shall  have 
the  same  effect  in  another  u  it  would  haye  io 
the  state  in  which  it  was  obtained.  If  the  judg- 
ment be  conclusive  evidence  in  the  state  where 
it  was  obtained,  it  is  conclusive  in  erery  oihri 
state,  district,  or  territory  in  the  Union.  hMh 
V.  Duryee^  7  Cranch,  481 ;  2  Cond.  Rep.  578. 

1138.  The  proof  required  by  the  act  of  con- 
gress is  of  as  nigh  a  nature  as  an  inspection  of 
the  court  of  its  own  record,  or  as  an  exemplifi- 
cation would  be,  in  any  other  court  of  the  state, 
which  would  be  conclusive  in  that  state,   iw. 

1 139.  The  common  law  gives  to  judgmeuts 
of  the  state  courts  the  eflfect  of  prima  facie  en- 
dence  in  the  courts  of  other  states;  but  the  coo- 
stitution  gives  congress  the  power  to  make  them 
conclusive  evidence.    Ibid. 

1140.  The  record  of  a  former  judgment  in  aa 
issue  of  non  assumpsit  between  the  same  par- 
ties maybe  given  in  evidence  by  the  defendant, 
with  parol  evidence  that  it  was  for  the  same 
cause  of  action ;  the  controversy  being  the  same, 
the  case  is  considered  as  rem  adjodicad. 
Young  v.  Black,  7  Cranch^  665 ;  2  Cond.  Bef 
607. 

1141.  A  sentence  of  acquittal  or  condemna- 
tion of  a  court  of  competent  jurisdictioD  in  apnj 
ceeding  in  rem,  is  conclusive  in  an  action  « 
trespass  for  the  property  seized .  Gelston  v.  Bof^ 
3  Wheat.  246 :  4  Cond.  Rep.  249. 

1142.  The  decision  of  a  court  of  parlicolarw 
exclusive  jurisdiction,  is  completely  binding 
upon  the  jud^ent  of  every  other  court,  where 
the  same  subiect*matter  comes  into  oootroversr. 
Ibid. 

1 143.  All  persons  having  title  to  or  interest  m 
the  subject  of  a  proceeding  in  rem,  are  in  hv 
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deemed  parties  to  the  same  ]  and  the  decree  of 
the  court  is  conclusive  in  their  interests.    Ibid. 

1144.  A  sentence  of  acquittal  in  the  district 
court,  upon  a  seizure  for  a  municipal  forfeiture, 
with  a  oenial  of  a  certificate  of  reasonable  cause 
of  seizure,  is  conclusiye  evidence  that  no  for- 
feiture was  incurred,  and  was  tortious.    Ibid. 

1145.  Where  the  vessel  and  cargo  were 
libelled  in  the  district  court  as  prize  of  war,  and 
no  claim  was  put  in  for  the  vessel,  she  was  con- 
demned as  prize;  but  this  s^itence  was  not 
conclusive  on  the  owners  of  thVproperty.  The 
Maryy  9  Cranch,  126;  3  Cond.  Rep.  806. 

1146.  The  decisions  of  a  court  of  exclusive 
jurisdiction  are  necessarily  conclusive  on  all 
other  courts,  because  the  subject  of  the  proceed- 
ings are  not  examinable  in  them.  But  with 
respect  to  the  court  of  exclusive  iurisdiction 
itself,  its  decisions  are  no  further  conclusive  than 
the  judgment  and  decrees  of  courts  of  common 
law  and  equity.    Ibid. 

1 147.  Where  a  party  claims,  in  the  admiralty, 
under  a  condemnation  in  a  foreign  court,  the 
libel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  La  Nereyda,  8  Wheat.  108 ;  5  Cond.  Rep. 
400. 

1148.  A  recovery  in  ejectment  is  conclusive 
evidence  in  an  action  for  mesne  profits  a^nst 
the  tenant  in  possession,  but  not  in  relation  to 
third  persons.  But  where  the  action  is  brought 
against  the  landlord  in  fact,  who  received  the 
rents  and  profits,  and  resisted  the  recovery  in  the 
ejectment  suit,  although  he  was  not  a  party  to 
that  suit,  and  aid  not  take  upon  himself  the  de- 
fence thereof  upon  the  record,  but  another  did, 
a«  landlord.  Chirac  v.  Reinicker,  1 1  Wheat.  296 ; 
6  Cond.  Rep.  310. 

1149.  Under  the  clause  introduced  into  poli- 
eies  of  insurance,  relative  to  the  sentence  of  a 
foreign. court  of  admiralty,  the  foreign  sentence 
Is  not  conclusive  in  the  courts  of  the  United 
States,  to  falsify  the  warranty,  which  the  assured 
is  still  at  liberty  to  vindicate.  The  underwriters 
may,  nevertheless,  read  the  proceedings  of  the 
foreign  court  as  evidence,  though  not  as  condu- 
ctive evidence.  Galbreatk  v.  Oracy,  1  Wash.  C. 
C.  R.  219. 

1 150.  The  record  of  a  trial  and  verdict  against 
the  plaintiff,  in  a  suit  brought  by  him  against 
nnotner  person,  cannot  be  given  in  evidence  by 
anotiiei'  defenclant.  HursVs  Lessee  v.  MNeil,  1 
W^t^h.  C.  C.  R.  70. 

1151.  A  record  of  a  judgment  obtained  by  the 
plaintiff,  in  North  Carolina,  against  James  Reed, 
acimiiiistrator  de  bonis  non  of  Bartow,  was  pro- 
perly "riven  in  evidence  to  the  jury;  parol  evi- 
ilencj  having  proved  that  the  defendant^  Joseph 
Reed,  had  attended  the  taking  of  depositions  in 
the  case,  while  depending  in  the  court  of  North 
Carolina,  and  that  notice  of  the  suit  was  given 
to  him.    Stevelie  v.  Reed,  2  Wash.  C.  C.  R.  276. 

1152.  A  recovery  in  ejectment  is  conclusive 
csvidence  in  an  action  for  mesne  profits  a^inst 
the  tenant  in  possession,  but  not  in  relation  to 
third  persons.  But  where  the  action  is  brought 
against  the  landlord  in  fact,  the  record  in  the 
ejectment  suit  is  admissible  to  show  the  posses- 
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sion  of  the  plaintiff,  connected -with  his  title; 
although  it  is  not  conclusive  upon  the  defendant 
in  the  same  manner  as  if  he  had  been  a  party 
upon  the  record.  Chirac  v.  Reinicker,  2  Petersi 
613. 

1153.  An  inquest  of  office  for  lands  escheat- 
ing to  the  government  by  reason  of  alienage,  is 
evidence  of  title  in  all  cases  i  but  it  is  not  con- 
clusive evidence  against  any  person  who  was 
not  tenant  at  the  time  of  the  inquest,  or  party, 
or  privy  thereto.  Stokes  v.  Dawesj  4  Mason's  C. 
C.  R.  268. 

1154.  A  judgment  in  a  court  of  probate  of  a 
state,  is  not  conclusive,  where  it  has  been  ob- 
tained by  fraud.  The  settlement  of  an  adminis- 
trator's account,  obtained  by  fraud,  is  not  con- 
clusive. Pratt  V.  Northam^  5  Mason's  C.  C.  R. 
95. 

1155.  A  verdict  and  judgment  at  law,  is  no 
bar  to  relief  in  equity,  if'^an  equitable  ground  of 
relief  be  laid,  which  is  not  denied  by  the  plea. 
Executrix  of  Gallagher  v.  RobertSj  2  Wash.  C.  C. 
R.  191. 

1156.  The  constitution  of  the  United  States 
intended  to  vest  in  congress  the  full  power  to 
declare  the  judgments  of  one  state  court  conclu- 
sive in  every  other ;  and  "  the  act  to  prescribe 
the  mode  in  which  the  public  acts,  records,  and 
judicial  proceedings  in  each  state  shall  be  au- 
thenticated, so  as  to  take  eflect  in  every  other 
state,"  has  declared,  not  that  they  shall  have 
full  power  and  conclusive  effect,  but  that  they 
shall  have  such  effect  in  every  other  state  as 
they  possessed  in  the  state  from  which  they 
were  taken.  Green  v.  SarmientOj  Peters'  C.  (5. 
R.  74. 

1157.  The  plaintiff  filed  a  bill  on  the  equity 
side  of  the  circuit  court  of  Geoi^a.  against  the 
defendant,  in  which  he  sought  relief  from  a 
judgment  obtained  against  him  on  a  promissory 
note,  drawn  by  him,  claiming  that  the  amount 
of  the  note  had  been  paid  by  the  endorser, 
against  whom  a  suit  haa  been  instituted  in  a 
state  court  of  Pennsylvania,  and  who  having 
been  taken  in  execution,  gave  the  plaintiff  cer- 
tain securities,  afterwards  found  of  no  value,  and 
was  afterwards  discharged  from  the  execution. 
The  bill  was  dismissed  in  Geoi^ia,  and  the  plain- 
tiff having  paid  to  the  defendant  the  amount  of 
the  jud^ent,  instituted  this  suit  to  recover  the 
sum  paid  by  him,  on  the  ground  that  the  dis- 
charge of  the  endorser  from  the  execution,  was 
a  discharge  of  the  debt.  Heldy  that  the  decree 
of  the  circuit  court  of  Georgia  was  conclusive  on 
the  plaintiff,  the  same  facts  as  those  now  relied 
upon  having  been  before  that  court,  or  which 
might  have  been  submitted  by  the  plaintiff  in 
the  bill  to  the  consideration  of  the  court  at  the 
time  of  the  proceeding.  Montfort  v.  Hunt,  3 
Wash.  C.  C.  R.  28. 

1158.  A  judgment  in  a  state  court,  is  conclu- 
sive in  every  other  state,  and  extinguishes  the 
original  ground  of  action.  Green  v.  SarmientOf 
Peters'  C.  C.  R.  74. 

1 159.  A  judgment  in  one  state,  is  conclusive 
between  the  parties  in  another  state.  Field  r 
Gibbs  et  oL  Peters'  C.  C;  R.  155. 

1160.  Toe  decree  of  the  orphans'  court  of 
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Pennsylvania^  of  a  deceased  gaardian's  aocount, 
the  euDseqaent  guardian  of  the  infant  being  a 
party  to  the  oontroversv,  is  oonclasive,  and  is 
a  complete  bar  to  a  bill  in  equity  in  any  other 
court.    Blount  v.  Darraeh,  4  Wash.  C.  C.  U.  6S7. 

1161.  A  ▼erdict  and  judemeat  that  the  mother 
uras  bom  free,  is  not  oonclusive  evidence  of  the 
freedom  of  toe  children,  unless  between  the 
same  parties  and  privies.  Wood  r.  Davis  H  ol., 
7  Cranoh,  271 ;  2  Cond.  Rep.  4S4. 

1162.  A  verdict  and  judgment  between  other 
parties,  and  in  reference  to  a  different  subject- 
matter,  is  not  admissible  in  eviilence.  Lessee  of 
James  r.  Stooksy,  I  Wash.  G.  C.  R.  380. 

1163.  It  is  a  general  rule  of  evidence,  that  a 
judgment  is  not  admissible  in  evidence,  except 
between  the  parties,  or  those  in  privity  with 
them,  and  for  the  same  cause  of  action.  But 
where  the  same  person  was  in  fact  a  party  to 
the  former  snit,  having  been  sued  under  a  wrong 
name,  the  mere  misnomer  is  not  sufficient  to 
prevent  the  admission  of  the  evidence.  Stevelie 
V.  Reed^s  Adrnhj  2  Wash.  C.  C.  R.  275. 

1164.  To  entitle  a  iodgment  in  another  court 
to  be  received  in  evidence,  the  seal  of  the  court 
must  be  annexed  to  the  record' itself;  and  it  is 
not  sufficient  that  it  be  annexed  to  the  certifi- 
cate of  the  judge,  authenticating  the  attestation 
of  the  clerk,  thoiwh  such  certif^e  is  attached' 
to  the  record.  Ivmer  v.  Waddingtonj  8  Wash. 
C.  C.  R.  12a 

1165.  Wlwre  the  sentence  of  a  foreign  court  > 
of  admimltf  is  full,  and  shov(<«  clearly  the 
grounds  of  condemnation,  no  other  part  of  the 
record  needl>e  prodnoed.  Hourqiubis  v.  Girard^s 
AdmW,  2  Wash.  C.  C.  R.  164. 

1166.  Where  an  action  was  brought  on  a  new 
promise  to  pay  a-  bill  of  exchange,  on  which 
suit  had  been  broofiht,  and  there  had  been  in 
the  suit  a  verdict  arid  judgment  for  the  defend- 
ant, it  was  held  that  the  verdict  and  judgment 
was  not  evidence  in  the  suit  on  the  new  ppo- 
mise,  because  the  action  was  decided  not  upon 
the  validhy  of  the  bill,  but  on  the  act  of  limita- 
tions.   Lonsddi  v.  Brotoit,  4  Wash.  C.  C.  R.  86. 

1 167.  The  record  of  a  judgment  in  ejectment 
under  whom  the  plaintiii  claimed,  in  favour  of 
the  defendant^  was  admitted  in  evidence,  but 
not  as  Gonclnsive.  Lessee  of  Fallows  v.  Pedriek, 
4  Wash.  C.  C.  R.  477. 

1168.  Where,  in  a  suit  against  an  executor, 
judgment  is  rendered,  by  the  misprision  of  the 
clerk,  for  a  smaller  sum  than  found  by  the  jury, 
and  a  subsequent  suit  is  brought  against  tne 
heir  for  the  same  debt,  he  cannot  avail  himself 
of  the  error  in  the  jnagment,  (even  if  it  is  not 
amenable)  but  is  liable  for  the  whole  amount 
due.  As  the  judgment  could  not  be  given  in 
evidence  against  the  heir,  so  neither  can  it  in 
his  favour.  Alston  v.  Munford^  1  Brockenb.  C. 
C.  R.  266. 

1 169.  Where  process  is  to  be  served  on  the 
thing  itself,  whicn  is  the  subject  of  controversy, 
and  where  the  mere  possession  of  the  thing 
itself,  bv  the  service  of  that  process,  and  making 
of  proclamation,  authorizes  the  court  to  decide 
upon  it  without  giving  notice  to  any  individual 
whatever,  it  is  a  proceeding  in  rem,  to  which  all 


the  world  are  psrtieej  and  in  everv  sueh  case, 
the  decree  ie  conclusive  against  all  the  parties 
interested,  though  not  brought  before  the  esait 
by  process.  Mimkin  v.  Chandler^  2  Biouimnb.  C 
C.  K.  1S6. 

1 170.  A  decree  against  the  executor  ieiiet  con- 
clusive, but  is  prima  facie  evidence  only  against 
the  heir.  Garnet  v.  Mason  etal.^  2  Brodieiib.  C. 
C.  R.  185. 

1171.  The  stttence  of  a  foreign  oowt  beii^ 
foil,  and  sbowjK  the  ground  of  coodemnatioB, 
no  other  part  m  the  reconi  need  be  produced. 
Hourquebte  etd.  v.  Qirard,  2  Wash.  C.  C  R.  212. 

1172.  A  decree  is  binding  and  oooelnsiTe, 
with  respect  to  the  subject-matter  on  which  it 
acts,  but  does  not  afiect  the  rights  of  third  per- 
sons, who  were  not  parties  to  tl^  cause  m  which 
the  decree  wae  rendered.  AKtdlj  Smtilie  fCo. 
V.  Harrison^  1  Brockenb.  C.  C.  C.  R.  426. 

1173.  The  exclusive  jurisdietioD  over  wills 
of  j^rsonalty  belongs  to  the  appropriate  court 
having  the  peculiar  cognizance  of  teetamenlaiy 
mattere;  and  before  any  testamentary  paper, 
foreign  or  domestic^  can  be  admitted  in  evi- 
dence, it  must  receive  probate  in  sach  coart. 
Armstrong  v,L»ar^  12  Wheat.  169,  175;  6 Cond. 
Rep.  500. 

1174;  Under  the  law  of  the  state  of  Kentucky, 
and  the  decisions  of  their  courts,  a  will,  with 
two  witnesses,  is  sufficient  to  pass  real  estate; 
and  the  copy  of  such  a  will,  duly  proved  and 
recorded  in  another  state,  is  mod  evidence  of 
the  execution  of  the  wDl.  Dads  t.  Jfaesi,  1 
Peters,  508. 

10.  Foreign  Lawsj  Sentencesj  /udflMnfs^  and 
Decrees  of  Foretgn  Courts f  tsiksn  MviienBS. 

1175.  The  laws  of  a  foreign  state,  designed 
only  for  the  direction  of  its  own  affairs^  must  be* 
proved  as  foots,  in  the  courts  of  other  countries; 
out  the  puUic  laws  of  a  foreign  natkm,  on  a 
subject  of  common  concera  to  all  nations,  pr»- 
mulgated  by  the  goveming  powers  of  a  country, 
may  be  noticed  as  laws  by  a  court  of  admiialty. 
Talbot  V.  Seeman,  1  Cranch,  28:  1  Cond.  Rep.  22f . 

1176.  The  written  laws  of  foreign  countries 
must  be  proved  by  the  laws  themselves,  if  they 
can  be  procured ;  if  not,  inferior  evidenoe  mt^ 
be  admitted.  The  unwritten  laws  or  usaipes  of 
such  countries  may  be  proved  by  parol;  and 
when  proved,  the  court  have  a  right  to  coostroe 
them,  and  decide  on  their  effect.  Comsefsa  v. 
Willing,  Peters'  C.  C.  R.  225. 

1177.  Copies  of  the  proceedings  of  a  foreign 
prize  court  are  admissible  in  evidence,  when 
certified  under  the  seal  of  the  court,  by  the 
deputy  registrar,  whose  official  character  »  cer- 
tified by  the  judge  of  the  court,  and  that  of  the 
judge  by  a  notary  public ;  being  a  court,  this  is 
the  proper  naode  oi  authenticating  its  proceed- 
ings, rectf on  V.  Fry,  5  Cranch,  335 ;  2  Cond.  Rep. 
273. 

1 178.  The  seal  of  a  newly  established  govern- 
ment, not  recognized  by  the  executive  aiKl  leg^ 
lative  departments,  does  not  prove  itself.    IM. 

1179.  The  record  of  condemnation  of  a  ve9> 
sel,  in  a  court  of  vice  admiralty,  is  not  evkieBes^ 
per  se.  The  seal  does  not  prove  itseU^  hot  mast 
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b»  proved  by.  m  witnaBs  who  knows  it,  or  the 
hiuidvrriting  of  the  jndge  or  elerk  mart  be 
proved,  or  that  it  is  an  examined  copy.  'Hie 
certificate  of  the  American  consul  is  not  snfii- 
oient  to  authenticate  it^  Cot/e//  tt  d.  v*  The 
9mific  Ins.  Co.^  1  Faine's  C.  C.  R.  594« 

1180.  In  an  action  on  a  poKey  of  insoranee, 
mnnded  upon  the  inoapaoity  of  the  Teisel}  by 
damage  incurred  br  stress  of  weathefj  to  prose- 
cute the  roya^e.  tne  warmnt  of  survey  and  re* 
port  on  a  judicial  proeeeding,  and  in  writing,  and 
parol  evidence  of  tnetr  contents,  are  inadmissible, 
though  the  faots  contained  in  the  survey  may  be 
proved  by  other  evidence  than  the  repmt.  Nor 
18  a  certificate  from  the  register  of  the  viee-ad^ 
miraltv  court,  where  the  prooe«dtngs  took  pbuce, 
that  the  warrant  was  lost,  evidence.  Itshoald 
be  established  nnder  a  commission,  in  the  usmd 
manner  of  proving  facts.  BMtwm  v.  Qlifford, 
eWash.  C.  C.  R.  1. 

1181.  In  order  to  prove  a  condemnation  in  a 
foreign  prize  court,  it  is  only  necemary  to  pro- 
duce the  libel  and  sentence.  Marim  Insuranu 
Company  of  Alixandria  v.  Hodgson,  5  Cranoh, 
806;  2  Coiid.  Rep.  347. 

1182.  If  foreign  laws  respecting  trade  be  not 
positively  shown  to  have  been  in  writing,  as 
public  laws,  they  may  be  proved  by  parol.  Liv* 
tngston  v.  The  maryfand  liuuranee  VOimptmy^  6 
Cranoh,  274 ;  2  Coud.  Rep.  870. 

1183.  Where  it  is  manifest,  that  the  foreign 
law  attempted  to  be  proved,  is  a  written  statate 
or  edict,  it  can  be  proved  only  by  the  production 
of  the  law  itself;  the  nnwritten  law  may  be 
proved  by  witnesses.  Ilo6iiwoi»  v.  Clifford^  2 
Wa!«h.  C.  C.  R.  1. 

1 184.  A  paper  purporting  to  be  a  record  of  the 
]>roceedii)gs  of  a  foreign  oimrt,  cannot  be  read  in 
evidence,  without  it  Iws  the  sanction  of  the  seal 
of  the  officer  by  whom  it  was  made  out;  there 
being  no  proof  that  he  had  or  had  not  a  seal. 
Taicot  V.  Uelavfore  Imvranee  Company,  2  Wash. 
C.  C.  R.  449. 

1185.  The  public  laws  of  a  foreign  nation, 
promulgated  by  the  government  of  tlie  United 
States,  on  subjects  of  common  interest  to  all 
cx>untries,  may  be  read  without  further  authen* 
tication  or  proof.  Talbot  v.  Seeman,  1  Cranch,  38 ; 
1  Cond.  Rep.  229. 

1186.  Foreign  laws  are  facts,  like  other  facts, 
and  must  be  proved  to  eicist,  before  they  are  ad* 
mitted  in  a  court  of  justice.  An  oath  is  required 
for  their  proof;  unless  they  are  verified  by  such 
other  high  authority,  which  is  equivalent  to  the 
€Mith  of  an  individual.  Church  v.  Hubbartj  2 
Cranch,  187;  1  Cond.  Rep.  385. 

1187.  A  consular  certificate  of  a  foreign  law 
is  not  sufficient  proof  of  such  law ;  nor  is  the 
certificate  of  the  proceedings  of  a  forei^  court, 
under  the  seal  of  arms  of  a  person  stating  him- 
self to  be  secretary  of  state  for  foreign  affairs, 
legal  evidence.    Ibid, 

1188.  It  is  very  truly  stated  that  to  require, 
respecting  the  laws  and  other  transactions  in 
foreign  countries,  that  species  of  testimony  which 
tlieir  institutions  and  usages  do  not  admit,  would 
b«  nnreasonable.  The  court  will  never  require 
such  testimony.    Ibid» 


1189.  Foreign  jndgments  are  authenticated: 

1.  By  an  exemplification  under  the  great  seal. 

2.  By  a  copy  proved  to  be  a  copy.  3.  By  the 
certifieate  of  an  officer'  authoriised  by  law,  to 
give  such  certificate,  which  must  be  properly 
authenticated.  These  are  the  most  usual,  and 
appear  to  be  the  most  proper  modesof  verifying 
foreign  judgments,  if  they  are  not  the  only 
modes.  If  they  are  all  beyond  the  reach  of  the 
party,  other  inferior  modes  of  proof  must  be  ad* 
mitted.    Ibid. 

1190.  If  the  decrees  of  the  colonies  are  trans 
mitted  to  the  seat  of  government,  and  registered 
in  the  d^nrtment  of  state,  a  certificate  of  that 
fact,  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would 
be  prima  facie  evidence  of  the  verity  of  what 
was  so  certified.    Ibid, 

1191.  Where  it  is  evident  that  a  foreign  law, 
attempted  to  be  proved,  is  a  w'ritten  law,  it  can 
only  be  proved  by  the  production  of  the  law. 
Unwritten  laws  may  be  proved  by  parol.  Rih 
binsonr,  Clifford,  2  Wash.  C.  C.  R.  1. 

11.  Presumptive  Evidence, 

1192.  Presumptions  of  a  grant,  arising  from 
the  lapse  of  time,  are  applied  to  corporeal,  as 
well  as  incorporeal  hereditaments.  Ricard  v. 
WiUiams,  7  Wheat.  51»;  5  Cond.  Rep.  237. 

1 193.  These  may  be  encountered  and  rebutted 
by  contrary  presumptions ;  and  can  never  arise 
where  all  the  circomstanoes  are  perfectly  con- 
sistent with  the  non-existence  of  a  grant.    Ibid, 

1194.  A  fortk>ri,  they  cannot  arise  where  the 
daim  is  of  such  a  nature  as  is  at  variance  with 
the  supposition  of  a  grant.    Ibid, 

1 195.  In  general,  the  presamption  of  a  grant 
is  limited  to  periods  analogous  to  those  of  the 
statute  of  limitations,  in  cases  where  the  statute 
does  not 'apply.    Ibid, 

119&  Where  the  statute  applies,  the  presump- 
tion is  not  generally  resorted  to :  out  if  the  cir- 
cumstances of  the  case  are  very  cogent,  and 
require  it,  a  gmnt  may  be  presumed  wilnin  a 
period  short  of  the  statute.    Ibid, 

1197.  Whenever  evidence  is  offered  to  the 
jury,  which  is  in  its  nature  prima  facie  oroof,  or 
presumptive  proof,  its  character,  as  such,  ought 
not  to  be  disregarded  :  and  no  court  has  a  right 
to  direct  the  jury  to  disregard  it,  or  to  view  it 
under  a  different  aspect  from  that  in  which  it  is 
actually  presented  to  them.  Whatever  just  in- 
fluence It  may  derive  from  that  character,  the 
jury  have  a  right  to  give  it ;  and  in  regard  to  the 
order  in  which  they  shall  consider  the  evidence 
in  a  cause,  and  the  manner  in  which  they  shall 
weiffh  it,  the  law  has  submitted  it  to  them  to 
decide  for  themselves:  and  any  interference 
with  this  right  would  be  an  invasion  of  their 
privilege  to  respond  to  matters  of  fact.  Crane  v. 
Morris,  6  Peters,  598. 

1198.  The  rules  of  evidence  as  to  presump- 
tions in  the  case  of  private  individuals,  are  ap- 
plicable to  the  acts  of  corporate  bodies.  The 
Bank  of  the  United  States  v.  Dartdridge,  12  Wheat. 
64,  69;  6  Cond.  Rep.  440. 

1199.  But  possession  alone,  unexplained  by 
collateral  circumstances,  evidences  no  more  than 
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the  mere  fact  of  present  occupation  bv  right : 
the  law  will  not  presume  a  wrong,  and  a  mere 
possession  is  just  as  consistent  with  a  present 
interest  under  a  lease  for  years  or  for  life,  as  in 
fee.  It  must  depend  on  the  collateral  circum- 
stances what  is  the  quality  and  extent  of  the 
interest  claimed  by  the  party ;  and  to  that  extent 
only  will  the  presumption  of  law  go  in  his  fa- 
vour. The  declarations  of  the  party,  while  in 
possession,  equally  with  his  acts,  must  be  good 
evidence  for  this  purpose.  If  he  claims  only  an 
estate  for  life,  and  that  is  consistent  with  his 
possession,  the  law  will  not.  upon  the  mere  fact 
of  his  possession,  adjudge  nim  to  be  in  under  a 
higher  right  or  a  larger  estate.  Ricard  v.  WiU 
liams  and  others^  7  Wheat.  59 ',  5  Cond.  Rep. 
237. 

1200.  Presumptions  from  evidence,  of  the 
existence  of  particular  facts,  are  in  many  cases, 
if  not  in  all,  mixed  questions  of  law  and  fact. 
If  the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  be  such  as  cannot  fairly  warrant  a  jury 
in  presuming  it,  the  court  is  so  far  from  being 
bound  to  instruct  them  that  they  are  at  libertv 
to  presume  it,  that  they  would  err  in  giving  such 
an  instruction.  Bank  of  the  United  States  v. 
Corcoran,  2  Peters,  133. 

1201.  Undoubtedly,  the  presumption  is  in 
favour  of  the  validity  of  every  grant  issued  in 
the  forms  prescribed  by  law ;  and  it  is  incum- 
bent on  him  who  controverts  it,  to  support  his 
objections.  The  whole  burden  of  proof  lies  on 
him.  But  if  his  objections  depend  on  facts,  those 
facts  must  be  submitted  to  a  jury.  If  opposing 
testimony  be  produced^  that  testimony,  also, 
must  be  laid  before  the  jury ;  and  the  court  may 
declare  the  law  upon  the  fact,  but  cannot  de- 
clare it  on  the  testimony.  Paiterson^s  Lessee  v. 
Jenksy  2  Peters,  227. 

1202.  The  ordinary  presumption  is,  that  all 
the  partners  have  access  to  the  partnership 
books,  and  know  the  entries  therein ;  but  this 
is  a  mere  presumption,  from  the  ordinary  course 
of  business,  and  may  be  repelled  by  any  cir- 
cumstances which  lead  to  a  contrary  presump- 
tion. Bank  of  the  U,  Slates  v.  Binneyj  5  Mason's 
C.  C.  R.  176. 

12.  Evidence  under  a  Commission, 

1203.  Depositions,  taken  under  a  commission 
issued  at  the  instance  of  the  defendant,  may  be 
read  in  evidence  h}^  the  plaintiff;  although  the 
plaintiff  had  no  notice  of  the  time  and  place  of 
taking  them.  Yeaton  v.  Fry,  5  Cranch,  335  j  2 
Cond.  Rep.  273. 

1204.  The  court  will  not  awaixl  a  commission 
to  take  the  testimony  of  absent  witnesses  until 
the  commissioners  are  named.  Van  Stephorst  v. 
The  State  of  Maryland^  2  Dall.  401 ;  1  Cond. 
Rep.  2. 

1205.  Under  particular  circumstances  the 
court  allowed  a  special  commission,  to  take  the 
depositions  of  witnesses,  with  instructions:  1. 
That  the  interrogatories  should  be  filed  in  the 
court  here  by  both  parties  previous  to  the  issu- 
ing of  the  commission.  2.  That  the  commis- 
sioners should  be  directed  not  to  admit  any  ad- 


ditional interrogatories.  3.  That  neither  mrliei 
nor  counsel  should  be  allowed  to  appear  oefora 
the  commissioners.  Cunningham  t.  Otisj  1  Gal- 
lis.  C.  C.  R.  166. 

1206.  Commissioners  to  take  depositioos  of 
witnesses,  act  under  a  special  authority  derived 
from  the  court,  which  must  be  strictly  pursued : 
and,  therefore,  where  a  commisaion  had  issQed 
to  four  commissioners  jointly  to  take  depositkma, 
and  it  was  executed  and  returned  by  three  only ; 
although  both  of  the  commissiouerB  nominated 
by  the  defendant,  had  acted ;  yet  he  may  object 
to  the  reading  of  the  depositions,  and  the  ob- 
jection will  be  sustained.  Armstrong  v.  BrowHf 
1  Wash.  C.  C.  R.  43. 

1207.  Circuit  court  of  Pennsylvania.  A  com- 
mission to  take  testimony,  which  had  issued  in 
a  case  in  which  the  Umted  States  was  a  party, 
was  set  aside,  because  it  had  been  opened  by  an 
officer  of  the  government  before  it  came  into 
the  hands  of  the  clerk :  and  a  new  oommissioa 
was  ordered,  to  which  the  original  pa.pers,  which 
had  been  annexed  to  the  first  commission,  were 
attached.  The  United  States  v.  Price^s  Adm'rs,  t 
Wash.  C.  C.  R.  356. 

1208.  A  commission  to  take  evidence  in  an 
enemy's  country,  in  a  prize  cause,  is  contraiyto 
the  established  practice  in  a  prize  court,  lie 
Diana,  2  Gallis.  C.  C.  R.  93. 

1 209.  Each  interrogatory,  annexed  to  the  com- 
mission, should  be  substantially  answered,  at 
least ;  and  the  omission,  so  to  answer,  is  fatal  to 
the  whole  testimony  of  the  witness:  although, 
in  his  answer  to  the  general  interrogatory,  the 
witness  has  said  he  knows  nothing  matenal  to 
either  party.  Ketland  v.  Bissettj  I  Wash.  C  C. 
R.  144. 

1210.  Where  a  commission  to  take  evidence 
was  executed  in  a  foreign  country,  the  govern- 
ment of  which  refused  to  let  the  commissioDers 
act,  considering  it  an  assumption  of  the  sore- 
reign  power  -f  but  the  commission  was  executed 
by  a  judsre  of  the  court  in  the  presence  of  the 
commissioners ;  the  depositions  w^ere  perroitted 
to  be  read,  as  otherwise  the  course  of  jastice 
might  be  impeded.  In  such  a  case  the  evidence 
must  be  fairly  taken ;  all  the  evidence  on  each 
side  must  be  put  and  answered.  If,  however, 
the  interrogatories  have  been  substantially  mit 
and  answered,  it  is  sufficient.  WinArop  v.  The 
Union  Ins,  Co.,  2  Wash.  C.  C.  R.  7. 

1211.  It  is  no  objection  to  the  reading  of  a  de- 
position, taken  under  a  commission  to  a  foreign 
country,  that  the  same  witness  had  been  previ- 
ously examined  and  cross-examined  in  the 
United  States.    Ihid, 

1212.  A  joint  commission  to  take  the  deposi- 
tions of  witnesses,  must  be  executed  by  all  the 
commissioners,  to  make  the  depositions  evi- 
dence; although  the  commissioners  named  by 
the  party  making  the  objection,  after  proceeding 
some  length  in  the  examination  of  the  witnesses^ 
withdrew.  Muns  v.  Dupont,  2  Wash.  CCS. 
463. 

1213.  The  provision  of  the  judiciary  act  of 
1789,  ch.  20.  sec.  30,  as  to  taking  deposftionSy  de 
bene  esse,  aoes  not  apply  to  cases  pending  m 
the  supreme  court  of  tne  United  States;  botMiIj 
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10  caaea  ia  the  dituici  tad  cifcsitooiirts. 
Aooy  by  depoatidoiy  oaa  onlj  bo  icgnitorlj 
takeo  for  the  si^renMr  cornt^  mider  a  commift- 
noQ  'tBsaiog  aecocding  to  ibe  rulm  of  the  const. 
Tki  ArgOyZVfbaaiLiSl',  4Cond.  Rep;  Il». 

1214.  Depositions  tftkaa  ttcordiof^  to  the  pco- 
tieo  ia  the  thirteenih  aectioa  of  tke  judiciary  act 
of  September  24, 1789^  oh.  20^  nader  a  dednus 
|io(ef  tatem,  aeeotding  to  eommoa  wage,  wbeie 
It  may  be  utcetmrj  to  pievent  a  failure  off  delay 
of  justice,  are  under  bo  circamalaneea  to  be  coik- 
aidered  as  taken  de  bene  eaee,  whether  the  wit- 
oeas  reside  beyond  the  proeese  of  the  coart,  or 
within  it;  the  proviaiofls  of  the  act  rebitive  to 
depositions  de  bene  eaoe  being  eaulfinod  to  theee 
takeo  ender  the  eoaetiiig  part  of  the  seetioB. 
SergfioiU^s  Ltstet  t.  Biddk  d  of.^  4  Wheat  509 ; 
4  Cond.  &i?p.  622. 

1216.  Each  iatercogaiory  m  a  ceoimieuon 
•faoaki  be  answered  sepaiatelj,  at  leael  in  sub- 
•teece ;  aed  the  omietion  ctf  each  answer^  ia  fatal 
to  the  whole  coaBSBisaion,  although  the  witnea% 
in  answering  the  genefal  interrogatory^  sayi,  that 
he  knows  nothing  fixither  material  to  either 
party.    Hvtrst  t.  lPif«7,  1  Wash.  C.  C.  R.  17d. 

1216.  A  eommiasioo  waa  iasued  in  the  name 
of  Richard  M.  Meade,  the  name  of  the  psirty 
being  Richard  W,  M«Ki».  Thia  la  a  olerieal 
error  in  making  out  the  ooouniaaioo^  and  does 
oot  affect  the  exeeatioo  of  the  eommtsaion. 
Kiientf  V.  Meadtf  3  Peters,  6. 

1217.  It  ia  not  known  that  there  ia  any  prao- 
ice  in  the  execution  or  letom  of  a  commission, 
-eqairing  a  certificate,  in  whose  handwriting  the 
lepositions  retuxned  with  the  conunioaioa  were 
>et  down.  All  that  the  oomnaiieion  reoaifes,i8) 
hat  thfi  commisaiooers,  having  cedoeed  the  de- 
»ositions  taken  by  then  to  writing,  should  send 
hem  with  the  eommissioo,  under  their  haiids 
nd  seals,  to  the  judges  of  the  coartout  of  wbtch 
he  commisaion  issned.  But  it  ia  immaterial  in 
irhoae  handwriting  the  de|)08itions  are ;  and  it 
amiot  be  required  that  they  should  eerlify  any 
zunaterial  fact.     Ibid.  8» 

1218.  A  certificate  hy  the  conmtssioaeFa^  that 
L  B,  whom  they  were  going  to  employ  as  a 
lerk,  had  been  sworn^  admits  of  no  other  rea- 
aoable  interpremtion  than  that  A  B  was  the 
ersoQ  appointed  by  them  as  clerk.    iM.  9. 

1219.  It  ia  not  neeesaary  ta  retnrn  with  the 
ovnraission  the  form  of  the  oath  adminioterad 
y  the  commissioaers  to  the  wilaesses.  When 
UB  commissioners  certify  the  witneesea  were 
nrorn.  and  the  inlierragato^iea  annexed  to  the 
9nnmission  were  all  put  tofhem ;  it  is  presumed 
ia.t  they  were  sworn  and  examined  aa  to  ail 
h?ir  knowledge  of  the  facta.     Mnd.  10^ 

1220.  Circuit  court  of  Pennsylvania.  The 
a  in  tiffs  issued  a  commission  to  take  testimony 
:>road,  and  the  defendant  joined  in  the  same, 
r  fiiincT  cross-interrogatories:  but  the  plaintiffs 
terwards  found  a  witness  to  prove-  the  facte 
ley  desired  to  establish  by  the  commisaion ; 
111  they  abandoned  it.  The  court  said,  a  trial 
ider  those  circumstances,  would  be  a  surprise 
t  the  defendant.  La  Royr,  The  DelawanAis, 
j.y  2  Wash.  C.  C.  R.  22». 

1^221.  AB  pnper  interrogatariea  mnat  be-  an*' 


avared  <m  both  akle%  or  the  depoaition  cannot 
be  read.  BtU  v.  Dmridacmf  3  Wash.  C.  C.  B. 
32g. 

1222.  If  the  interrogatariea  are  hypothetical, 
and  in  a  certain  event  only  are  required  ta  be 
anawered,  which  event  doea  not  happen }  or  if 
they  refer  to  records  which  must  speak  for  them- 
selves, they  need  not  be  answered.    i6ttL 

1223.  If  the  erosfr-interrogatorica  are  not  pat 
to  a  witness  examined  under  a  commission  to 
take  testimony,  the  examiaatioa  of  the  wkaesa 
cannot  be  read  on  the  trial.  Gdpau  r.  ConM^aa, 
Petem'  C.  C.  R.  86. 

1224.  it  ia  no  objection  to  a  deaoaitioB  tafcan 
aadev  a  eonunisaion  to  Holland,  tnat  it  ia  in  the 
English  language^  the  conraiiasieoara  befom 
wbeaa  it  was  taken  being  Dutehnkeo^  and  not 
stating  ttmt  they  had  the  asaistanee  af  aa  inter- 
preter.   ibid» 

1226.  It  ia  not  an  objection  to  the  evidence 
taken  voder  a  commiasion,.  that  the  ciioaa*ii»> 
terrogatories  were  not  pat  to  each  witneaa  im- 
aaediateiy  after  he  had  anawered  the  chief  ioter- 
po^atoriea;  bot  were  pat  to  him  after  all  the 
cljief  interrogatories  had  been  anawo^  by  idl 
the  witaeaaea.    Rid, 

1226.  A  commisaiea  ia  not  defectively  axe- 
culed,  becauae  the  commisaioneia  and  their  clerk 
were  not  sworn.     Ibid. 

1227.  Those  who  execute  a  commission  are 
appointed  by  the  aoart ;  Mid  although  they  may 
be  ttOfflinated  by  the  parties,  they  are  net  the* 
agenta.    Ibid. 

1228.  If  all  the  interrogatories  which  acoera- 
paay  a  commission  are  substantially,  although 
not  sevevally  anawered.  it  ia  sufficient;  and  this 
principle  applies  as  well  to  the  answers  given  to. 
the  interrogatories  annexed  to  letters  roaatory, 
as  to  answers  under  a  commission.  Nelson  v. 
Tke  United  SteUcsj  Peters'  C.  C.  R.  235. 

1229.  Pennaylvania. — ^The  circuit  court  of  the 
United  States  will  issue  letters  rogatory,  for  the 
purpose  of  obtaining  the  testimony  of  witnessea, 
when  the  government  of  the  place  where  the 
evidence  ia  to  be  obtained,  wdl  not  permit  a 
commission  to  be  executed.    i6td. 

123(1.  Tha  testimony  of  a  witness,  taken  under 
a  cemmpisaion- directed  to  five  persons,  or  any  one 
of  them,  oannot  be  read  in  evidence,  if  another 
person  than  the  commissioners,  and  not  named 
m  the  commission,  assisted  in  taking  the  exami- 
nations of  the  witnessea.  WiUings  v.  Conseqaa^ 
Peters'  C.  C.  R.  302. 

1231.  A  commission  directed  to  A.,  to  be 
executed  in  one  county,  cannot  be  executed 
by  him  in  another.  The  commissioner  ought  U» 
state  when  and  where  the  commission  was  exa* 
cuted.  H<e  acts  under  a  special  authority.  Tha 
depositioua  were  rejected,  being  obnoxious  to 
this  principle.  Bodercau  et  id.  v.  Monigpimery  ei 
at.,  4  Wash.C.C.  R.  196. 

1232.  If  the  general  interro^tory,  imder  a 
commission,  is  not  answered,  it  la  a  £Bital  object 
tion  to  the  whole  deposition.  All  the  interroga- 
tories must  be  substantially  answered.  Doagt 
▼.  IsroMl^  4  Wash.  C.  C.  R.  323*. 

1233.  Query  J  If  it  be  not  an  objection  to  a  da* 
position  that  it  was  committed  tO'vmting  by  tha 
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witness  before  he  was  swora?  And  whetlier 
exhibits  referred  to  in  a  deposition,  ongfat  not  to 
be  annexed  by  the  coniiftissiouers  to  the  deposi- 
tion, or  so  designated  by  them  as  to  leave  no 
reasonable  doubt  of  their  identity  ?    Ibid. 

1234.  If  reasonable  notice  of  formal  objections 
to  the  depositions  taken  under  a  commission,  be 
not  given,  the  court  may  be  induced  to  set  aside 
a  verdict  or  nonsuit  rendered  in  consequence  of 
this  objection,  without  costs.    Ibid. 

1235.  Depositions  taken  under  a  commitsion 
to  another  state  cannot  be  read,  unless  proof  be 
given  that  a  copy  of  the  interrogatories,  and  a 
written  notice  ot  the  rule  for  a  commission,  and 
the  names  of  the  commissioners,  was  served  oo 
the  opposite  party  or  his  attorney,  according  to 
CKie  ot  the  rules  of  the  circuit  court  of  Pennsyl- 
vania. Lesue  of  Rhoades  tf  Snyder  r,  Selin,  4 
Wash.  C.  C.  R.  715. 

1236.  It  is  no  objection  to  a  deposition,  that  a 
material  part  of  the  evidence  comes  oot  under 
the  general  interrogatory.    Ibid, 

1237.  A  commission  was  issued  under  a  rule 
to  take-  depositions  at  Selinsgrove,  and  was  en- 
dorsed <' commission  to  Selinsgrove."  It  should 
appear,  by  the  certificate  of  the  commissioners, 
or  otherwise,  that  the  depositions  were  taken  at 
the  place  indicated,  or  they  cannot  be  read. 
Ibid. 

1238.  Affidavits  to  be  need  as  further  proof,  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  taken  by  commis- 
sion. The  London  Packet,  2  Wheat.  371;  4 
Cond.  Rep.  162. 

1239.  A  deposition  taken  under  a  commission 
is  fatally  defective,  if  the  ceneral  interrogatory, 
«do  you  know  anything  nirther,  &c.?"  is  not 
answered.  Riehardton  v.  Chidenj  3  Wash.  C.  C. 
B.  109. 

1240.  If  a  commission  issue  to  A  and  B,  or 
either  of  them,  to  take  the  depositions  of  wit- 
nesses, the  deposition  of  A  mav  be  taken  before 
B.    Lonsdale  v.  JSrotm,  3  Wash.  C.  C.  R.  404. 

1241.  Evidence  to  establish  heirship  and  pe- 
digree, had  been  obtained  under  a  commission 
issued  for  that  purpose  to  France,  in  an  action 
of  ejectment,  in  which  the  plaintiffs  had  reco- 
vered the  lots  of  ground  for  which  the  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of 
exceptions  was  tendered  bv  the  plaintiffs  and 
sealed  by  the  court,  in  which  the  evidence  con- 
tarned  in  the  commission  was  inserted.  The 
commission,  and  the  testimony  obtained  under 
ity  were  afterwards  lost.  In  an  action  for  mesne 
profits,  brought  by  the  plaintiffs  in  the  ejectment, 
■gainst  the  landlord  of  the  defendant  in  the  suit, 
who  had  employed  counsel  to  oppose  the  claims 
of  the  plaintiffs,  but  who  was  not  a  party  to  the 
•nit  on  record;  it  was  held  by  tne  supreme 
court,  that  the  testimony,  as  copied  into  the  bill 
of  exceptions,  was  legal  and  competent  evidence 
of  pedigree.    Chirac  y,  Reineckerf  2  Peters,  619. 

13.  Treasury  TranscrijftSj  and  Treasury  Docu- 
mentSy  when  ana  how  far  Evidence, 

1242.  Action  of  debt  on  a  bond  executed  by 
Alpha  Kingsley,  a  paymaster  in  the  army,  and 
by  John  Smith,  T.  and  another,  as  his  suretieS| 


to  the  United  States.   The  coodiUoo  of  the  oUh 
gation  was,  that  Alpha  KHigslej,  ^'aboot  to  be 
appointed  a  district  paymaster,'*  &e.  ^and  whs 
will,  from  time  to  time,  be  ciMir|ped  vitfa  fmds 
to  execute  and  perform  the  dntiee  of  that  sla- 
tioQ,  for  which  he  will  be  beld  aoooontabte,^'  ke, 
shall  "  well  and  troly  execute  the  doties  of  dis- 
trict paymaster^  ana  regnlaily  aoooant  for  all 
monevs  placed  m  his  hUKb  to  eany  iaiD  effect 
the  object  of  his  appointmenU"    Oa  the  tM 
the  plaintiff  save  in  evidenoe  a  dnly  certifisd 
copy  of  the  Dond,  and  a  ''  tnnaeript  from  the 
books  and  proceedings  of  the  treasury  depsrt* 
ment,  of  the  aoooaot  ef<»Alpfaa  Kingsley,  Isle 
district  paymaster,  in  aoeount  with  the  Unitei 
Sutes."    In  this  aceoont  A.  K.  was  ehaiged 
with  moneys  advanced  to  him  for  pay,  sefctis- 
tence,  and  forage,  bonnties  and  preraiaflis,  and 
contingent  expenses  of  the  anoy ;  and  credited 
with  disbursements  of  the  aam^  for  the  par- 
poses  for  which  they  were  psLid  to  biDi.sDd 
showing  a  laige  amount  of'items  sospended  and 
disallowed;  making  a  balance  doe  to  the  Uoiled 
States  of  forty-eight  thousand  foar  hundred  and 
ninety-two  dollars  and  fifty-three  cents.    The 
account  was  thus  settled  by  the  third  auditor  of 
the  treasury,  and  was  duly  certified  to  the  second 
comptroller  of  the  treasury,  and  this  bshnoo 
was  by  him  admitted  and  certified  oa  the  23d 
of  April,  1823.    The  aooonnt  was  further  certi- 
fied,   <<  Treasury  denartment,    third    aaditoi^ 
office,  1st  of  September,  1824 :  pofsaant  to  aa 
act  to  provide  for  the  prompt  settlemeot  of  pub- 
lic accounts,  approved  3d  of  March,  1817,  I, 
Peter  Hagner,  tliird  auditor,  &c.  do  hereby  cer- 
tify that  the  foregoing  transcripts  are  tree  copies 
of  the  originals,  on  file  in  this  ofiiee."    To  tins 
was  annexed  a  certificate  that  Peter  Hagner  vis 
the  third  auditor,  &c.     "  In  teatimony  whereof 
I,  William  ,H.  Crawford,  secretary  ot  the  trea- 
sury, have  hereunto  subscribed  my  name^  and 
caused  to  be  affixed  the  seal  of  this  departmeat, 
at  the  city  of  Washington,  this  lat  ot  Septem- 
ber, 1824.   (Signed)  Edward  Jones^  chief  cleik, 
for  William  H.  Crawford,  secretary  of  the  trea- 
sury."   The  seal  of  the  treasary  department 
was  afibced  to  the  certificate.    On  the  trial  the 
district  court  of  Missouri  inatracted  the  jutjj 
that,  "  as  by  the  account  it  a|^>ears  there  are  m 
it  items  of  debit  and  credit  to  Kingdej,  ais  dis- 
trict paymaster^  it  furnished  evidence  of  his  bar* 
in^  acted  as  district  paymaster,  and  of  his  ap- 
pointment as  such."    By  the  Coort : — ^There  are 
two  kinds  of  transcript  which  the  statute  aatbor- 
izes  the  proper  officers  to  certify :  first,  a  tran- 
script from  ''  the  books  and  proceedings  ckf  the 
treasury,"  and  secondly,  "  copies  of  bonder  ooe- 
tracts,  and  other  papers,  &o.  which  remain  on 
file,  and  relate  to  tne  settlement."     The  certifi- 
cate under  the  first  head  has  been  literally  naade 
in.  this  case,  and  is  a  sufficient  authenticatioii  of 
the  transcript  from  "  the  books  and  proceedings 
of  the  treasury,"  and  is  a  substantial  compliance 
with  the  requisitions  of  the  statute.    Ssntik  i^ 
The  United  States^  5  Peters,  292. 

1243.  The  objection,  that  this  si|!natore  of  the 
secretary  of  the  treasury  was  signed  by  km 
chief  cferk|  seems  not  to  be  imporlaaL    U  m 
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the  seal  which  aotbenticAtes  the  transcript,  and 
not  the  signature  of  the  secretary.  He  is  not 
required  to  sign  the  paper.  If  the  seal  be 
affixed  by  the  auditor,  it  would  be  deemed  saf« 
ficient  under  the  statute.  The  <}ueBtion^  there- 
fore, is  not  necessarily  involved  in  deciding  this 
Joint,  whether  the  secretary  of  the  treasury  can 
elegate  to  another  the  power  to  do  an  raieial 
act,  which  the  law  devolves  on  hha  personally. 

1244.  Nothinedone  at  the  treasury,  which  did 
not  fall  within  the  scope  of  the  autliority  of  the 
accounting  officers,  in  settling  accounts,  can  be 
received  in  evidence.  In  the  case  of  the  United 
States  V.  Buford,  7  Peters,  29,  it  vras  held  by  the 
supreme  court,  that  an  account  stated  at  the 
treasury  department,  which  does  not  arise  in  the 
ordinary  mode  of  doing  business  in  that  depart* 
ment,  can  derive  no  additional  validity  trem 
being  certified  under  the  act  of  oonsress.  Such 
statements  at  the  treasury  can  only  be  regarded 
as  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  depart- 
ment, when  the  transactions  are  shown  bv  its 
books.  Cox  and  Dkk  v.  The  UniUd  States,  6 
Peters,  202. 

1245.  An  account  stated  at  the  treasury  de* 
partment,  which  does  not  arise  in  the  ordinary 
mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified 
ander  the  act  of  congress.  A  treasury  statement 
nn  only  be  reganled  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels 
>f  the  department,  when  the  tmnsactions  are 
ihown  by  its  books.  In  these  cases,  the  ofiloers 
nay  well  certify  ]  for  they  must  nave  official 
cnowledge  of  the  fiicts  stated.  United  Statu  v. 
Buford,  7  Peters,  29. 

1246.  But  when  moneys  come  into  the  hands 
if  an  individual,  not  through  the  officers  of  the 
reasory.  or  in  the  regular  course  of  official  duty, 
he  booKS  of  the  treasury  do  not  exhibit  the 
acts,  nor  can  they  be  known  to  the  officers  of 
he  department.  In  such  a  case,  the  claim  of 
he  United  States  for  money  thus  in  the  hands 
»f  a  third  person  must  be  established,  not  by  a 
reasory  statement,  but  by  the  evidence  on 
vhich  that  statement  was  made.    Ibid, 

1247.  A  treasury  transcript^  produced  in  evi- 
lence  by  the  United  States,  in  an  action  on  a 
K>nd  for  the  performance  of  a  contract  for  the 
opply  of  mtions  to  the  troops  of  the  United 
kates,  contained  items  of  charge  which  were 
lot  objected  to  by  the  defendant.  The  defend- 
Ltit  objected  to  the  following  items,  as  not  proved 
%y  the  transcript:  "February  19th,  1818,  for 
rarrant  1680,  favour  of  Richard  Smith,  dated 
t7th  December,  1817,  and  11th  February,  1818. 
tventy  thousand  dollars."  Aud  on  the  1 1th  ot 
Lpril,  of  the  same  year,  another  charge  was 
lade  <<  for  warrant  No.  1904,  for  the  payment 
r  his  two  dmfts,  favour  of  Alexander  M'Cor- 
lick,  dated  Uth  and  17th  of  March,  1818,  for 
$n  thousand  dollars."  And  on  the  14lh  of  May, 
f  the  same  year,  a  charge  was  made  "  for  war- 
int  No.  2038,  being  in  part  for  a  bill  of  ex- 
kkange  in  favour  of  RicfaArd  Smith,  for  twenty 
looaand  dollars^  twelve  thousand  eight  hundred 


and  thkty-two  dollars  and  seventy*eight  cents.*^ 
And  one  other  vrarrant  was  charged,  June  22d. 
"  for  a  bill  of  exchange  in  favour  of  Richard 
Smith,  dated  June  22d,  1810,  four  thousand  dol* 
lars3  and  also  a  warrant  to  Richard  Smith,  per 
order,  for  eight  thousand  dollars."  These  items, 
the  circuit  court  instructed  the  jury,  were  not 
sofficientlv  proved  by  being  charged  in  the  ac- 
count, and  certified  under  the  act  of  congress. 
By  the  court : — ^The  officers  of  the  treasury  may 
well  certify  facts  which  come  under  their  official 
notice,  but  the^  cannot  certify  those  which  do 
not  come  within  their  own  knowledge.  The 
execution  of  bills  of  exchange  and  orders  for 
money  on  the  treasury,  though  they  may  be 
"  connected  with  the  settlement  of  an  account," 
cannot  be  officially  known  to  the  accounting 
officers.  In  such  cases,  however,  provision  has 
been  made  by  law,  by  which  such  instruments 
are  made  evidence,  without  proof  of  the  hand- 
writing of  the  drawer.  The  act  of  congress  of 
the  3d  of  March,  1797,  makes  all  copies  of  pa- 
pers relating  to  the  settlement  of  accounts  at  the 
treasury,  properly  certified,  when  produced  in 
court  annexed  to  the  tmnscript,  of  equal  validity 
with  the  originals.  Under  this  provision,  had 
copies  of  the  bills  of  exchange  and  orders,  on 
which  these  items  were  paid  to  Smith  and 
MK^Htnick,  been  dnly  certified  and  annexed  to 
the  transcript,  the  same  effect  must  have  been 
■given  to  them  by  the  circuit  court,  as  if  the  ori- 
ginal had  been  produced  and  proved.  And  every 
transcript  of  accounts  from  the  treasury,  whicL 
contains  items  of  payments  made  to  others,  on 
the  authority  of  the  person  charged,  should  have 
annexed  to  it  a  dnly  certified  copy  of  the  instru- 
ment which  authorized  such  payments.  And  so 
in  every  case  where  the  ^[overnnient  endeavours 
by  suit  to  hold  an  individual  liable  for  acts  of 
his  agent.  The  agency,  on  which  the  act  of  the 
government  was  founded,  should  be  made  to  ap- 
pear by  a  duly  certified  copy  of  the  power.  The 
defendant  would  be  at  liberty  to  impeach  the 
evidence  thus  certified  ;  and,  under  peculiar  cir- 
cumstances of  alleged  fraud,  a  court  might  re- 
quire the  production  of  the  original  instrument. 
This,  however,  would  depend  upon  the  exercise 
of  the  discretion  of  the  court,  and  could  only  be 
enforced  by  a  continuance  of  the  cause  until  the 
original  should  be  produced.  United  States  v. 
Jones,  8  Peters,  375. 

1248.  The  following  item  in  the  treasury  tran- 
script was  not  admissible  in  evidence:  *<To 
accounts  transferred  from  the  books  of  the  se- 
cond auditor  for  this  sum,  standing  to  his  debit, 
under  said  contmct,  on  the  books  of  the  second 
auditor,  transferred  to  his  debit  on  those  of  this 
ofiicer,  forty-five  thousand  dollars."  The  act 
of  congress,  in  making  a  ''  transcript  from  the 
books  and  proceedings  of  the  treasury"  evi- 
dence, does  not  mean  the  statement  of^^an  ac- 
count in  gross,  but  a  statement  of  the  itemsi 
both  of  the  debits  and  credits,  as  they  weia 
acted  upon  by  the  accounting  ofiScers  of  the  de- 
partment. On  the  trial,  the  defendant  shall  be 
allowed  no  credit  on  vouchers,  which  have  not 
been  rejected  by  the  treasury  oflicers,  unlese  it 
was  not  in  his  power  to  hmre  produced  them ; 


TOt 


ETIDSNCS^ 


and  how  eoukt  n  pv^pei  »ff€^  b^  giTeft  ^  tkit 
proviBiQA,  if  the  oreaits  be  eh^r^ed  in  sraae?' 
The  defenduil  i«  unquealienaMy  enUUej  H)  a 
detailed  statement  of  the  uema  vhiek  eompote 
his  aoeount.    Ibid. 

1949.  The  defendant,  in  a»  adtlon  by  Ike  Um* 
ted  States,  where  a  treasury  tianseript  ia  pnn 
dneed  in  evidenee  by  the  j^ainliifSi^  ¥i  ealitled 
to  the  credits  given  to  him  m  the  aeeonnt «  wmA 
in  okinfting  thc^  ovedits,  he  does  net  waive  any 
objection  to  the  items  on  \h»  debit  side  of  the 
aooonnt^  He  is  onqnestioiiabfy  entitled  to  the 
evidence  of  the  decision  of  the  treasnry  olSieeis 
upon  his  vouchers,  without  referewse  to  the 
ohargea  made  against  him.  And  he  laay  avail 
himself  of  that  deeision,  without  in  anj  degree 
restrioting  his  right  to  object  to^  any  mprsfmr 
diarge.  The  orraits  were  allowed  the  defend* 
ant  on  the  vouchers  alone,  and  without  wfereoee 
to  the  particular  items  of  denand  which  the 
govemmeBt  might  have  againat  him.  Aud  the 
debits^  as  well  as  the  credlti^  must  be  estab- 
lished oa  distinct  and  legal  evidence.    4M. 

125A.  The  defendant  is  entitled  to  a  eeniisd 
statement  of  his  credits^  as  allowed  by  the  ac- 
counting officers  'y  and  he  has  a  right  to  ckim 
the  full  benefit  of  them,  in  a  suit  by  the  govemr 
ment ;  and  under  no  ciroumslances  has  the  go» 
vernment  a  right  to  withdrew  credits  which 
have  been  fairly  allowed.    Ihid. 

1251.  The  law  has  prescribed  the  mode  by 
which  treasury  accounts  shall  be  made  evidence ; 
and  whil^  an  individual  naay  chum  the  beaeit 
of  this  rule,  the  government  can  set  up  no  ex- 
emption from  its  operation.  In  the  performance 
of  their  official  duty,  the  treasury  officers  act 
under  the  authority  of  law :  their  acts  are  pub- 
lic, and  affect  the  rights  or  individuals  as  well 
as  those  of  the  government,  in  the  sdjustmeat 
oi  an  account,  ihey  sometimes  act  iudt^ally, 
and  their  acts  are  all  recorded  on  the  books  ana 
files  of  the  treasury  department.  So  far  aa  they 
act  strictly  within  the  rulea  prescribed  for  the 
exercise  of  their  powers,  their  decisions  aie^  in 
effect,  final ;  for  if  an  af^eal  be  made,  fthey  will 
receive  judicial  sanction.  Accounts,  amounliiog 
f o  many  millions  annually,  come  under  the  ac^ 
tlon  of  these  officers.  It  ie,  therefore,  of  great 
importance  to  the  public,  and  to  individuale, 
that  the  rules  by  which  they  execcise  their 
powers  should  be  fixed  and  known.    Ibid, 

1252.  In  every  treasury  account  on  which  suit 
is  brought,  the  law  requires  the  credits  to  be 
stated  as  well  as  the  debits.  These  cisedits 
the  officers  of  the  government  cannot  properly 
either  su|ipress  or  withhold.  They  are  made 
(evidence  in  the  case,  and  were  designed  by  the 
law  for  the  benefit  of  the  defendant.    Ibid. 

1253.  0.  made  a  contract  with  the  government 
to  supply  the  troops  of  the  United  States  with 
rationa  within  a  certain  district,  and  executed  a 
bond  and  contract  agreeably  to  the  usages  of 
the  war  departmenl.  The  United  States  brought 
an  action  against  0.  on  the  bond,  and  gave  in 
evidence  the  conlracl  annexed  to  tae  bond. and 
a  treasury  statement,  which  showed  a  balance 
^(ainst  0.  The  United  States  also  gave  in  evi- 
:|ence  aaother  tiansohpt  to  prove  tluit  0.,  under 


a  pievteiMiCQeiwt,  had  been  paid  «  bnlaMe  «f 
ninetaen  thousand  one  hnndted  and  farty-nuit 
dollava  and  ene  ceo%  stated  to  be  doe  Us  hiaL 
which  wiA  paid  la  hie  agents  nadac  a  power  « 
atteiner^  ana  the  reeeipi  fer  thc^  mmm  eadona^ 
on  tha  naeh  of  the  aecoimt^  The  cinvii  eowt 
instmcted  the  jary,  Ihai  the  atcend  tsansenpt 
was  oat  evidenee,  per  ae^  to  eetahtiah  iIm  iiem 
chai;^  la  O.  IMt,  that  ihsre  warn  lie  ener  in 
this  mstrtction.   United  States  v.  Jones^  8  Feting 

asi. 

1254.  The  csMmasl  fbr  the  Uwted  Slatea  she 
gave  in  evidenee  Ihe  pawer  of  atlaiMjr  Ip  R* 
Smithy  and  hia  leeeipt,  proved  by  Sva^  tfask 
the  money  received  by  htto>  wwav  the  sakt 
pawec  of  attorney,  was  appHed  to  thm  osedit  of 
0.  in  the  Bank  of  the  Uniled  Slafeea  ait  Washiir 
tea;  which  payvent  Ihe  witneaa  an 
made  known  to  (X,  theMgh  he 
positively  on  the  subject^  as  he  did  nol 
nicate  the  iafsnasaiieB  te  bins.  And  tte 
who  efiered  this  evidence  stated,  that  be  dhreA 
k  to  show  that  the  aceewita  between  €h  and  the 

Svecnmeat,  under  the  cenliaet  el  tt»  15th  d 
nunry,  19X7,  had  been  settled  m^  to  that  tims^ 
and  that  the  balance  of  nineteen  thcmsand  see 
htmdred  and  forty-nine  dollars  and  ome  cent  hid 
been  paid  to.  Smith,  as  the  agent  of  0.,,and  that 
he  offered  the  evidenee  for  n»  other  parpiia. 
The  counsel  fot  the  Uniled  Slatea  ^en  gave  m 
evidence  te  the  yaryy  a  snbsoqnent  accoam  be- 
twe^i  (X  and  tne  goverament,  aadet  die  cfl»> 
tfact.  And,  oa  the  pmyer  of  the  defesrfaal,  tbs 
circuit  court  instrneted  the  jury^  ^  tb»l  the  laii 
accounts  were  not  oonapetent,  per  se,  upon  which 
to  chawe  the  deSencbnl  or  his  intestate  ier  say 
sums  therein  contained  fwr^er  than  ^  meis 
payment  of  money  from  the  treasnry  to  the  mid 
mlestate,  ov  te  his  aeihosi2ed  agent.'^  By  the 
court: — ^The  items  embraced  by  thin  inatnicliaa 
were  charges  made  against  Q.  iot  the  ads  ef 
certain  persons,  alleged  to  be  hiaagentSy  withsat 
annexing  to  the  transcript  copies  oi  any  psfMss 
showing  their  agency,  or  offering  aaT  pieof  thii 
they  acted  under  the  authority  of  b.:  the  a^ 
cnit  court,  therefore,  properly  inetraeted  the 
jury,  that  the  transcript,  per  se,  did  not  prnve 
these  items^    Ibid. 

1255.  The  plaintiffs  then  prwred  by  R.&  thit 
he  received,  as  the  agent  of  O.,  six  tboassad 
three  hundred  and  fifty  dolhira  and  unety-aiBS 
cents,  on  wamnt  No.  5471,  under  the  eontradj 
and  tnat  the  same  was  af^)hed  te  the  ciedit  oi 
0.  in  the  Bank  of  the  United  Slatea  at  Washa«^ 
ton.  of  whichpayment  the  witoeaa  believed  6. 
haa  notice.  Tne  counsel  for  the  plaiiUifls  slated, 
that  they  confined  their  claim  to  the  abow  iteai. 
which  M'as  the  first  one  chaiged  in  the  traaseiv 
account  exhibited.  The  counsel  for  the  defewf- 
ant  then  moved  the  court  to  instruct  the  jor^ 
that  this  account,  ae.  also  the  preceding  ooe 
offered  in  evidence  by  the  plaintiffs,  wee  evi- 
dence for  the  defendant,  of  tne  itemaof  credHs 
contained  in  either,  and  that  in  <^in»"»m|r  thes 
he  did  not  admit  the  debits;  which  instraetioB 
was  given  by  the  court,  and  to  which  aa  exeep> 
tion  was  taken.  By  the  Court :  ^— Una  ioatraia- 
tion  involves  the  same  questieo 
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already  been  decided  between  the  Mune  pattSes, 
at  the  preaent  tenrik  There  wea  no  efiofr  in 
giving  toe  instruction.    Mi* 

1256.  In  the  Airther  profpieaii  of  the  trial,  the 
plaintiffs  offered  to  witndraw  frcnki  the  jury  the 
said  two  mccounta  mentioned  in  the  preceding 
exception,  and  all  the  eyidence  connected  with 
said  acoounta,  to  which  the  defendant's  counsel 
objected,  and  the  eourt  refused  the  motion.  By 
the  Court: — A  treasury  account  which  contStns 
credits  as  well  as  debils^  is  evidenoe  for  the 
defendant  as  v^ell  as  the  goyemment ;  and  un« 
less  there  be  an  abandonment  of  the  suit  by  the 
counsel  for  the  govettiment,  it  has  no  ri^tnt  to 
withdraw  from  the  Jury  any  part  of  the  credits 
relied  on  by  the  derendant.    Ib^, 

1257.  The  circuit  court,  on  the  prayer  of  the 
defendant)  instructed  the  jurj,  that  the  transcript 
from  the  books  and  oroceedin^  of  the  treasury, 
can  only  be  regarded  as  eatablishitig  such  of  the 
items  of  debit,  m  the  aoooant  slat^  in  the  said 
transcript,  as  are  for  mMieyt  disbursed  through 
the  ordmary  channels  of  the  treasury  depart* 
ment,  whers  the  transactions  are  shown  by  its 
books,  and  where  the  officers  of  the  department 
must  have  had  official  knowted||D  of  the  facts 
stated:  but  that  the  tmnsortpt  is  evidence  for 
the  defendant  of  the  full  amount  of  the  credits 
therein  stated ;  and  that,  by  relying  on  the  said 
transcript,  as  evidence  of  such  crMits,  the  de* 
IWndant  does  not  admit  the  oorreotness  of  any 
»f  the  debits  in  the  said  account,  of  which  the 
transcript  Is  not,  per  se,  etidencs ;  and  that  the 
laid  tmnsoript  is  not,  per  se,  evidence  of  any  of 
the  items  of  debit  tnerein  stated,  except  the 
Srst.  By  the  Court  :-^  The  correctness  of  the 
principle  laid  down  by  the  circuit  court  in  this 
instruction,  has  been  recognised  by  the  sUpremO 
2ourt,  in  a  oase  between  the  same  parties,  at 
:he  present  term.    liNd. 

1958.  The  auditor's  report  of  a  balanoe  duo 
>om  a  person  aocountsble  for  public  money,  is  a 
l^aide  to  the  comptroller  as  to  the  amount  to  be 
jAied  for,  but  not  evidence  for  the  court  of  the  debt. 
7niftd  Slatta  Y.Poumn^  Gilpin's  D.  C.  R.  47. 

1250.  Where  the  public  officers  are  authorized 
by  law  to  certify  to  certain  facts,  their  certifi- 
cates to  these  focts  are  competent  evidence 
:hr*reof.  0esi  v.  ^(t'luen,  ft  Sumner's  C.  C.  R. 
t60. 

i960.  A  oertified  statement  of  a  bnlanoe  due, 
ind  the  report  thereof  to  the  comptroller,  is  not 
luch  a  transcript  from  the  books  and  proceed- 
ing's of  the  treasury  as  may  be  given  in  eridence 
inder  the  second  section  crt  the  act  of  Sd  Manch, 
1797.    ITrnM  Sme$  v.  Pafterjofi,  Gilpin's  D.  C. 

a.  47. 

1261.  The  provisions  of  the  act  of  8d  March. 
1925,  substitute  a  certified  statement  of  settled 
useount,  as  evidence  in  suits  against  deputy 
joAtmasters  in  lieu  of  the  certified  copy  of  the 
iccount  current  required  by  the  provisions  of  the 
lot  of  80th  April.  1810.  P9itmmtir*0€ntnd  t 
Ri«t,  Gilpin's  D.  C.  R.  6ftS. 

1262.  T&e  let^rs  and  transactions  between 
he  officers  of  the  government,  and  a  debtor  to 
hm  United  States,  rektivs  to  his  account,  may 
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be  given  in  evidence  Under  a  plea  of  paymentv 
United  States  v.Beuttit,  Gilpin's  D.  C  R.  97. 

1263.  The  certificate  of  the  register  of  the  treia^ 
surj^ department,  under  his  hMid,  that  Oertsin 
receipts,  of  which  copies  are  Snnexed,  are  on 
file  in  his  offic*^  with  a  certificate  of  the  secre 
tary  of  the  treasuiy,  under  the  seal  of  the  de 
partment,  that  he  is  rssister,  is  not  evidence.  It 
must  ft(»pe4r  not  only  that  the  officer  who  gives 
the  certificate,  has  the  custody  of  the  papers^  but 
that  he  is  authorized  by  law  to  Certify  them,  and 
the  register  is  not  su  authorized ;  a  sworn  copy 
should  have  been  produced.  Bleedktr  v.  Bmd^ 
a  Wash.  C.  C.  R.  529. 

1264.  At  the  treasury  department  a  general 
account  had  been  kept  with  a  collector  of  the 
customs,  from  the  time  of  his  appointment; 
during  which,  difierent  bonds  had  been  given  to 
the  United  States  for  each  term  of  office.  Af* 
terwards,  a  statement  of  the  account  of  the  col- 
lector for  one  term  of  office  was  made  odt,  and 
a  transcrmt  of  this  account  was  ofiered  in  eVi» 
denoe.  The  evidence  was  legal.  The  United 
States  V.  EtifordU  Executors,  17  Peters,  251. 

1265.  A  transcript  from  the  treasury,  which 
contains  sums  charged  in  gross,  as  balances^  is 
not  evidence  as  to  such  buances.  The  Ututed 
Stetes  V.  Edwards,  1  M*Lean,  C.  C.  R.  467. 

1266.  The  original  items  on  ^vvhich  the  a^ 
counting  officers  acted  must  be  stated.    Ihid, 

14.  Ansmrs  to  a  Sill  in  Chancery^  kow  far  Evu 

ience, 

1267»  tf  the  answer  neither  admits  nor  de* 
nies  the  allegations  of  the  bill,  they  must  be 
proved,  on  the  final  hearing ;  but  upon  a  ques- 
tion of  the  dissolution  of  an  injunction,  they 
must  be  taken  to  be  true.  Foiin^  v.  Grundy,  6 
Cranch,  51. 

1268.  An  answer  in  chancery  responsive  to 
the  bill,  is  evidence  in  favour  of  the  defendant. 
Rnsa^l  V.  Clark^s  Exicutor,  7  Crtinch,  69;  2 
Cond.  Rep.  417. 

1269.  The  answer  of  one  defendsnt  is  fiot  Ovi- 
dence  against  his  co-defendant ;  nor  is  his  de- 
position^ unless  he  is  a  disinterested  witness. 
CUrrVs  Exeeatots  v.  Fan  Riemtdyk,  9  Cranch, 
158;  3  Cond.  Rep.  319. 

1270.  If  the  defendant,  in  S  proceeding  in 
chancery,  assert  a  fact  which  is  not,  and  cannot 
be  within  his  own  knowledge,  the  nature  of  his 
testimon3r  cannot  be  channel  by  the  positiTe*> 
neas  of  his  own  assertion.  The  strengtii  of  his 
belief  may  have  betrayed  him  into  a  mode  of 
expression  of  which  he  was  not  fully  apprised, 
when  ho  intehded  to  utter  only  a  strong  conTic- 
tioh  of  the  existence  of  a  peculiar  fadt,  or  what 
he  deemed  an  infallible  deduction  from  facts 
which  were  known  to  him ;  he  may  assert  that 
belief  on  thst  deductmn,  in  terms  which  convey 
the  idea  of  his  knowing  the  fact  itself.    i6td. 

1271.  The  answel-  of  a  defendant  in  chancery, 
though  he  may  be  interested  to  the  Whole  amount 
in  controvepsy,  is  conclusive  evidenoe,  if  Uncon- 
tradicted by  Sny  witness  in  the  CMUse.  LeHm 
V.  Pr&iU^  8  Wheat.  580 ;  4  Cond.  Rep.  311. 

1272.  The  answer  of  one  ddfeudint  it  »fi- 
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dence  against  other  defendanta  claiming  throagh 
him.  Field  et  d,  v.  HeUand  et  d.,  6  Cianch,  8 ; 
2  Cond.  Rep.  285. 

1273.  The  answer  of  a  defendant  ia  evidence 
against  the  plaintiff,  althoneh  it  be  doubtful 
whether  a  decree  can  be  made  against  such  de- 
fendant.   Ibid, 

1274.  The  plaintiffs  cannot  avail  themselves 
of  the  answer  of  a  defendant  who  is  substan- 
tially a  plaintiff:  it  is  not  evidence  against  a  co- 
defendant,    ibid. 

1275.  It  is  a  general  rule  that  either  two  wit- 
nesses, or  one  witness,  with  probable  circum- 
stances, will  be  required  to  outweigh  an  answer 
asserting  a  fact  responsively  to  the  bill.  The 
reason  is,  the  plaintiff  calls  upon  the  defendant 
to  answer  the  allegation  he  makes,  and  thereby 
admits  the  evidence:  if  it  is  testimony,  it  is 
equal  to  the  testimony  of  any  other  witness ;  and 
as  the  plaintiff  cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favour,  he  must  have  circum- 
stances in  sedition  to  his  single  witness  in  order 
to  turn  the  balance.  But  there  may  be  evidence, 
arising  from  circumstances,  stronger  than  the 
testimonv  of  any  single  witness.  Clark  v.  Van 
RiemsdyLd  Cranch,  153;  3  Cond.  Rep.  319. 

1276.  The  weight  of  an  answer  must,  also, 
from  the  nature  of  evidence,  depend  in  some 
degree  upon  the  fact  stated.    Ibia, 

1277.  A  defendant  having,  perhaps  incau- 
tiously, used  terms  indicating  a  knowledge  of 
what  in  the  nature  of  things  he  could  not  know, 
cannot  give  to  his  answer  more  effect  than  it 
would  have  been  entitled  to,  had  he  been  more 
circumspect  in  his  language.    Ibid. 

1278.  An  injunction  bill  was  filed,  upon  the 
oath  of  the  complainant,  against  a  corporation, 
and  an  answer  was  put  in,  under  their  common 
seal,  unaccompanieu  by  an  oath.  The  weight 
of  such  an  answer  is  very  much  lessened,  if  not 
entirely  destroyed,  when  it  is  not  swom  to.  The 
Union  Bank  of  Georgetoum  v.  Geary,  5  Peters, 
99. 

1279.  If  the  answer  of  the  defendant  be  re- 
sponsive to  a  bill,  and  deny  the  allegation  con- 
tained in  it,  the  plaintiff  must  support  his  aver- 
ment by  a  witness,  and  corroborating  circum- 
stances, to  avoid  the  effect  of  the  answer.  Hig' 
bee  V.  Hookinsj  1  Wash.  C.  C.  R.  230. 

1280.  In  general,  the  answer  of  one  defendant 
in  equity,  cannot  oe  read  in  evidence  against 
another.  But  where  one  defendant  sucoeeds  to 
another,  so  that  the  right  of  the  one  devolves  on 
the  other,  and  they  become  privies  in  estate,  the 
rule  does  not  apply.  Osborn  v.  The  Bank  of  ike 
United  States,  9  Wheat.  738:  5  Cond.  Rep.  741. 

1281.  An  allegation  in  any  answer,  wnich  is 
not  responsive  to  the  bill,  is  not  evidence ;  and 
the  onus  probandi  is  on  the  defendant  to  establish 
it.     Piage  V.  Mann,  2  Sumner's  C.  C.  R.  487. 

1282.  The  answer  of  one  defendant  to  a  bill 
in  chancery,  cannot  be  used  as  evidence  against 
his  co-defendant ;  and  the  answer  of  an  agent 
is  not  evidence  against  his  principal,  nor  are  bis 
admissions  in  pais,  unless  where  thev  are  a  part 
of  the  res  gesta.  Leeds  v.  Marine  Ins,  Co,  of 
AUxandriOf  2  Wheat.  380 ;  4  Cond.  Rep.  170. 


1283.  Whenever  the  confessions  of  any  party 
would  be  good  evidence  against  another,  a  for- 
tiori, they  may  be  read  against  htm.  Osborn  v. 
The  Bank  of  the  United  Stales,  9  Wheat.  738 ',  5 
Cond.  Rep.  741. 

1284.  The  defendant's  answer  in  sapport  of 
his  plea  is  good  evidence,  unless  disproved  by 
two  witnesses,  or  by  one  wimess  and  other  cir- 


cumstances:  and  it  will  prevail  in  his  favour. 
Ibid. 

1285.  In  an  answer  to  a  bill  in  equitjr  which 
relies  on  new  facts  by  way  of  discliarge  or 
avoidance,  or  defence,  not  remonetve  to  ibo 
bill ;  they  must  be  established  by  indepeodeat 

Sroceas.    The  answer  is  not  evidence  of  then. 
landdl  v.  Phillips  et  a/.,  3  Mason's  C  C.  B. 
378. 

1286.  An  answer  in  chancery  aasertiog  a  fact 
not  responsive  to  any  allagation  in  the  failJ,  proves 
nothing,  in  the  absence  of  testimony.  CUmealM 
V.  Peters,  Circuit  Court  of  Pennsylvania. 

1287.  An  answer  to  an  original  bill  respood- 
ing  to  or  denying  its  aUesationS)  moat  be  taken 
as  true,  unless  disproved  oy  two  witnessei^  and 
strong  corroborating  circumatanoea.  Searuy  v. 
Parmel,  1  Cooke's  Rep.  110. 

1288.  But  where  the  bill  is  also  sworn  te^  one 
witness  is  sufficient.    Ibid. 

1289.  No  admissions  in  an  answer  to  a  bill  in 
chancery  can,  under  any  circumataneea,  lay  the 
foundation  for  relief  under  anv  specific  head  of 
equity,  unless  it  be  substantially  set  forth  in  the 
bill.    Jackson  v.  Ashton,  8  Peters,  148. 

1290.  The  rule  in  chanceir  is^  if  the  answer 
of  the  defendant  admits  a  ract,  bat  insi^s  « 
matter  by  way  of  avoidance,  the  complaiDuiS 
need  not  prove  the  fact  admitted,  but  the  d^ 
fendant  must  prove  the  matter  in  avoidaDoe. 
Clarke  et  d.  v.  White,  12  Petera,  178. 

1291.  Where  the  plaintiff  in  a  bill  in  dtto- 
eery  charged  directly  on  the  defendant,  that  be 
he  had  made  and  entered  into  a  eertain  agree* 
ment,  a  simple  denial  by  the  defendant  in  his 
answer,  '^according  to  his  reooUection  and  be- 
lief," is  insufficient,  and  most  be  treated  as  ar 
evasion.  Taylor  v.  Luther,  2  Sumner's  C.  C.  R. 
228. 

1292.  It  is  a  general  rule,  that  an  answer  not 
under  oath,  is  to  be  considered  merely  as  a 
denial  of  the  allegation  in  the  bill,  anak^goos  Is 
the  general  issue  at  law.  so  as  to  put  the  cen- 
plainant  to  the  proof  oi  such  allegatioa.  5  Pis- 
ters,  99. 

1293.  An  answer,  denying  the  risfat  of  the 
complainant,  is  evidence  in  favour  of  the  dpfend- 
ant.  Tilghman  and  Wife  v.  TU^uaan^s  JSx'rf, 
Baldwin's  C.  C.  R.  494. 

1294.  But  if  he  admits  the  right,  and  selsim 
new  matter  in  bar,  if  he  admits  the  chaige,  ana 
avers  a  discharge  at  a  different  time,  by  a  d* 
tinct  transaction,  or  sets  up  an  affirmative 
in  his  own  right  to  the  subject-matter 
by  the  complainant,  it  is  not  evideocse  in 
favour.  The  defendant  must  make  out  his 
as  a  plaintiff  ought  to  do.    Ibid.  495. 

1295.  Where  a  cause  is  set  down  for  a 
ing  on  the  bill,  answer,  and  exhibits^  wi 
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other  pieadingei  the  whole  of  the  answer  must 
be  considered  as  trae.  Leeds  v.  The  Marine  Ins, 
Co,j  2  Wheat.  383 ;  4  Cond.  Rep.  170. 

1296.  A  decree  cannot  be  pronounced,  on  the 
testimony  of  a  single  witness,  unaccompanied 
by  corroborating  circumstances,  against  a  posi- 
tive denial,  by  the  defendant,  of  any  matter 
directly  charged  by  the  bill,  in  the  defendant's 
answers,  or  answer  in  support  of  his  plea. 
Hughes  V.  Blake^  6  Wheat.  453 ;  5  Cond.  Rep. 
136. 

1297.  A  purchaser  who  chooses  to  answer  the 
bill  generally,  need  not  aver  that  he  is  a  pur- 
chaser without  notice.  The  plaintiff  must  prove 
notice :  notice  denied  by  the  answer,  must  be 
proved  by  two  witnesses,  or  one  witness  and  cir- 
cumstances. M'NtH  V.  Mageej  5  Mason's  C.  C. 
R.  244. 

1298.  The  confessions  of  a  party  in  his  an- 
swer to  a  bill,  or  in  writing,  under  his  hand,  that 
'the  money  laid  out  belonged  to  the  person,  is 
sufficient  evidence.  Phillips  et  d,  v.  Cramnumdf 
2  Wash.  C.  C.  R.  441. 

1299.  It  is  a  well  settled  rule,  that,  in  a  bill 
praying  relief,  when  the  facts  chained  in  the 
oil!  as  the  ground  for  the  decree  are  dearly  and 
positively  denied  by  the  answer,  and  proved 
only  by  a  single  witness,  the  court  will  not 
decree  against  the  defcfidant.  And  it  is  equally 
well  settled,  that  when  the  witness  on  the  part 
of  the  complainant,  is  supported  and  corrobo- 
rated by  circumstances  sufficient  to  outweich 
the  denial  in  the  answer,  the  rule  does  not  apply. 
Union  Bank  of  Georgetown  v.  Geary j  5  Peters,  99. 

1300.  The  sepai-ale  answer  of  one  of  the  co- 
defendants,  in  a  proceeding  in  chancer v,  was 
relied  on  in  the  aiigument  for  the  defendant,  to 
show  the  nature  of  the  transaction  between  the 
parties  in  1822,  when  the  deed  was  executed 
by  Morris  to  Nixon.  The  court  took  notice  of 
the  matters  stated  in  the  answer,  but  considered 
that,  even  if  the  answer  was  evidence  in  the 
oause,  of  the  matters  stated  in  it,  they  would 
have  no  influence  on  the  opinion  the  court  had 
adopted  in  the  case.  No  decision  was  given 
whether  the  answer  was,  or  was  not,  evidence 
for  the  defendant.  Morris  v.  Nixon  et  ol.,  17 
Peters,  109. 

15.  Reports  of  Surveyors  or  Commissioners  in 
Cases  of  the  Unsoundness  of  Vessels,  or  of  Sea 
Damage, 

1301.  Under  a  policy  containing  the  following 
clause,  <<and  lastly,  it  is  agreed  tmtt  if  the  above 
Tessel,  upon  a  regular  survey,  should  be  thereby 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  then  the  assured  shall  not  be 
bound  to  pay  their  subscriptions  on  this  policy;'' 

d  it  was  found  bv  the  jury,  that  the  vessel 
seaworthy  at  tne  time  of  the  commence- 


ment of  the  risk,  and  when  she  sailed  on  the 
-voyage  insured.  Held,  that  proof,  by  a  regu- 
lar survev,  of  unsoundness,  at  any  subsequent 
period  of  the  voyage,  discharged  the  under- 
-writers.  Dorr  v.  The  PadJU  Ins,  Co.,  7  Wheat. 
fi81 ;  5  Cond.  Rep.  360. 

1302.  An  exemplification  of  a  condemnation 
€ti  the  vessel  in  a  foreign  court  of  vice-admiralty. 


reciting  the  certificate  of  surveyors,  that  the 
vessel  was  unworthy  of  being  repaired,  and  un 
safe  and  unfit  ever  to  go  to  sea  again,  and  pro- 
duced evidence,  by  the  insured,  to  prove  the 
loss,  is  a  "  regular  survey, ''  in  the  language  of 
the  above  clause.    Ibid, 

1303.  But  the  survey  must  correspond  with 
the  contract,  and  if  the  vessel  be  declared  unsea- 
worthy for  any  additional  cause,  besides  being 
<' unsound  or  rotten,"  it  will  not  avail  the  in- 
surers.   Ibid, 

1304.  Under  policy  containing  the  following 
clause,  '*'  it  is  declared  and  understood,  that  if 
the  abovementiooed  brig,  after  a  regular  sur 
vey,  should  be  condenmed  for  being  unsound  or 
rotten,  the  insurers  shall  not  be  Iwund  to  pay 
the  sum  hereby  insured,  or  any  part  thereof.'' 
A  survey  by  the  master  and  wardens  of  the 
port  of  New  Orleans,  which  was  obtained  at  the 
mstance  of  the  master,  who  was  also  part  owner, 
transmitted  by  him  to  the  other  part  owner,  and 
by  the  latter  laid  before  the  underwriters,  as 
proof  of  the  loss,  stated  that  the  wardens  "  or- 
dered one  streak  of  plank  fore  and  aft  to  be 
taken  out,  about  three  feet  below  the  bends,  on 
the  starboard  side,  and  found  the  timber  and 
bottom  plank  so  much  decayed,  that  we  were 
unanimously  of  opinion  her  repairs  would  cost 
more  than  she  would  be  worth  afterwards,  and 
that  it  would  be  for  the  interest  of  all  concerned, 
she  should  be  condemned  as  unworthy  of  repair; 
on  that  ground  we  did,  therefore,  condemn  hei 
as  not  seaworthy  and  unworthy  of  repair :  and, 
therefore,  according  to  the  power  vested  by  law 
in  the  master  and  wardens  of  this  port,  we  do 
hereby  order  and  direct  the  aforesaid  damaged 
brig  to  be  sold  at  public  auction,  for  the  account 
of  the  insurers  thereof,  v  whomsoever  the  same 
may  concern."  It  was  held,  that,  '^  under  the 
circumstances,  this  survey  was  conclusive  evi- 
dence to  disctiaree  the  insurers  under  the  fore- 
going clause  in  the  policy."  Janney  v.  Colum^ 
bian  Ins.  Co.,  10  Wheat.  411 ;  6  Cond.  Rep.  166. 

1305.  When  a  vessel  is  examined  by  sur- 
veyors, and  they  report  that  many  of  her  tim- 
bers are  unsound  and  rotten,  and  that  in  the 
shattered  and  strained  condition  of  the  vessel, 
and  the  want  of  proper  docks  for  repairing  her, 
the  repairs  wouldf  cost  more  than  she  is  worth, 
and  therefore  recommending  a  sale,  this  is  not 
a  condemnation  for  unsoundness  or  rottenness, 
within  that  clause  in  the  policy  which  declares^ 
that  in  case  the  vessel  should  be  condemned  as 
unsound  or  rotten,  the  underwriters  should  not 
be  liable.  Watson  et  dl,  v.  The  Insurance  Com- 
pany of  North  America,  3  Wash.  C.  C.  R.  1. 

1306.  A  survey  ordered  by  an  American  coo- 
sul,  in  a  foreign  port,  into  which  the  vessel  in- 
sured put  for  repairs,  and  a  report  of  surveyors 
thereon,  are  not  admissible  in  evidence,  this  not 
being  a  judicial  act;  but  the  fact  must  be  proved, 
as  in  ordinary  cases.  It  might  have  been  other- 
wise, if  it  had  appeared  there  were  no  tribunals 
in  the  place  from  which  a  regular  order  of  sur- 
vey and  condemnation  could  be  obtained.  Cort 
V.  The  Delaware  Ins.  Co.,  2  Wash.  C.  C.  H.  370. 

1307.  A  certificate  of  the  survey  o[  a  vessel 
is  not  evidence  of  the  facts  statefl  in  it ;  but  if 
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and  not  on  the  nature  of  the  oflfence ;  yet,  where 
an  infamous  panisbment,  in  the  discretion  of  the 
court,  is  not  addei),  there  is  no  disqualification, 
because  it  might  have  been  inflicted.  Fine  anu 
hnprisonment  is  not  an  infamons  punishment. 
United  Staies  ▼.  Broekius,  3  Wash.  C.  C.  R.  99. 

1311.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  fayonr  of  or  against  a  per- 
son indicted  for  a  cri m e .  United  States  T.  Henry, 
4  Wash.  C.  C.  R.  428. 


•▼er,  to  be  equally  divided  among  llieoa  wad 
their  heirs  for  ever,"  passes  a  life  estate  to  A^ 
witth  a  contingent  remainder  in  fee  to  his  csfall- 
dren,  he  haviiig  no  childTen  when  the  will  -was 
made.  StMtom  y.  SuAmnfj  1  Sonner's  C.  C  R. 
235. 

€.  A  derise  to  A  for  life,  and  after  her  <leatli 
to  her  second  sou  B,  and  Is  nis  lawfully  begotten 
children  in  fee  simple  for  ever ;  but  m  case  lie 
should  die  without  children  lawfully  begotten,  to 
to  C,  the  other  son  of  A,  and  to  his  lawfully  be- 
gotten children  for  erer.  At  the  time  the  yirill 
was  made,  B  had  no  childien.  Heid,  that  B  %o9k 
an  estate  in  fee  tail,  with  lemainder  to  C,  «m  aa 
indefinite  failure  of  issue  of  B.  Farkman  ▼. 
Ifowdots,  1  Susmer's  C.  C.  R.  399. 

7.  By  the  MassadmMtts  statutes  of  descent, 
reversions  and  remainders,  after  life  estate^ 
vested  by  descent  in  the  intestate,  passes  to  his 
heirs,  without  any  regard  to  the  aocastor  ffon 
whom  he  inherited,  in  the  same  manner  as  es- 
tates in  possession.  The  common  law,  in  sd^ 
case,  is  different,  and  gives  the  estate  in  rever- 
sion to  the  heir  of  the  first  purchaser,  or  rever- 
sioner, who  is  heir  at  the  time  when  the  life 
estate  expires.  Cook  v.  ifasiiiieRiI,  4  Maeoa's  C. 
C.  R.  467. 


the  surveyors  in  a  deposition  re^krlv  taken, 
refer  to  the  certificate  as  containmg  what  they 
knew  on  the  subject,  it  is  evidence.  UniUd 
States  v.'MtcheU,  2  Wash.  C.  C.  R.  476. 

1308.  The  report  of  a  survey  made  upon  an 
examination  of  a  vessel,  for  the  jfMirpose  of 
asoertaining  her  situation,  after  a  disaster  in  a 
foieign  port,  is  not  evidence  of  the  facts  stated  in 
it,  but  only  that  such  survey  was  made.  Wdtsen 
€t  a/.  V.  The  Ifwuronce  Cofapany  of  N4fr^  AbM' 
ricoy  2  Wash.  C.  C.  R.  152. 

1309.  If  the  certificate  of  the  survejr  of  a  ves- 
sel be  read,  for  the  purpose  of  proving  that  a 
survey  and  condemnation  of  the  vessel  had  taken 
plaoe,  and  to  prove  no  other  foot  stated  in  it,  the 
party  who,  for  this  purpose  only,  gave  it  tn  evi- 
dence, will  not  be  therebv  prevented  from  im- 
peaching the  credit  of  toe  surveyors,  whose 
depositions  have  bees  read.   Md,  480. 

18.  lncompettn€y  of  Witnesses  from  Crime* 

1310.  A  person  who  has  been  convicted  in  the 
eourt  of  the  state  of  Pennsylvania,  of  an  assault 
and  battery,  with  intent  to  murder,  and  sen- 
tenced to  flue  and  imprisonment,  is  a  competent 
witness.  Incompetency,  prociuced  by  the  con- 
viction of  a  witness,  depends  on  the  punishment,  J     g.  Contingent  remainders  and  executory  de- 


ESTATE. 

1.  Under  the  statutes  of  descents  of  Rhode 
Island,  of  1822,  brothers  and  sisters  of  the  half 
blood,  inherit  equally  with  those  of  the  whole 
blood.  Gardner  v.  CoZItni,  3  Mason's  C.  C.  R. 
898. 

2.  A.  devised  an  estate  to  his  son,  J.  S.,  and 
to  his  male  heir  (in  the  singular^  and  to  his  heirs 
and  assigns  for  ever;  but  if  it  snould  so  be,  that 
J.  S.  should  depart  this  life,  leaving  no  male 
heir  lawfully  begotten  of  his  body  as  aforesaid, 
^'  then  to  the  testator's  grandson,  W.  0.,  in  fee.'' 
Held,  that  J.  S.  took  an  estate  tail,  with  remain- 
der over  to  W.  0.,  in  the  indefinite  ipsue  of  J.  S. 
Othome  v.  Shreeve,  3  Mason's  C.  C.  R.  391. 

3.  In  Vermont,  tenants  in  commo^t  may  main- 
tain a  joint  action  of  ejectment .  Hieks  v.  Kogers^ 
4  Cranch,  165^;  2  Cond.  Rep.  69. 

4.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty ;  but  a  silent  pos- 
session, unaccompanied  by  an  act  amounting  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that 
the  possession  is  adverse,  cannot  be  construed 
into  an  adverse  possession.  M'Clung  v.  Ross,  5 
Wheat.  116;  4  Cond.  Rep.  603. 

6.  A  devise  to  "A  and  to  his  male  children, 
lawfully  begotten  of  his  body,  and  their  heirs  for 


vise^  are  transmissible  to  the  heirs  of  the  party 
to  wDom  they  are  limited,  if  he  chance  to  die 
before  the  contingency  happen.  The  eaitale 
vests  in  him  who  is  the  heir  of  the  devisee^ 
when  the  contingency  happens.  Betmitz^s  Les' 
see  V.  Casey f  7  Cranch,  456 ;  2  Cond.  Rep.  561. 

9.  When  the  commonwealth  is  seised  under 
an  inquest  of  office  of  lands,  that  seisin  must  be 
deemed  to  continue  until  the  title  is  lawfully 
parted  with ;  for  the  commonwealth  cannot  be 
disseised.  A  resolve  of  the  legislature,  releasiqg 
such  title  to  another,  may  m  construed  as  a 
grant,  if  necessary  to  give  it  effect.  Stokes  v. 
Dffupes,  4  Mason's  C.  C.  R.  268. 

10.  A  liberty  granted  in  a  deed  to  dig  a  camd 
through  the  erantor's  land,  does  not  include,  as 
an  incident,  Uie  proprietanr  interest  in  the  so^ 
when  dog  up  and  removed.  Lyman  v.  AmeUj 
5  Mason's  C.  C.  R.  195. 

11.  An  inquest  of  office,  by  the  attorney- 
fireneral,  for  lands  escheating  to  the  government 
by  reason  of  alienage,  is  evidence  of  title  in  aH 
oases;  but  is  not  conclusive  evidence  against 
any  person  who  was  not  tenant  at  the  time  of  the 
inquest,  or  party,  or  privy  thereto.  Such  per- 
sons may  prove  tnat  there  are  lawfol  heirs,  not 
aliens,  in  esse*  Stokes  v.  Doims,  4  Mason's  C 
C.  R.  268. 

12.  Where  the  estate  of  a  tenant  in  fee  tail 
male  was  confiscated  to  the  commonwealth,  ua* 
der  the  statute  of  Massachusetts,  of  30th  ei 
April,  1779,  for  confiscating  the  estates  of  ab- 
sentees :  Heldj  that  the  estate  of  the  remainder- 
man was  not  therebv  divested,  but  that  the  com- 
monwealth took  only  by  virtue  of  the  confisca- 
tion such  an  estate  as  the  absentee  had  in  the 
premises.  Also,  Acid,  that  the  tenant  in  posses- 
sion of  the  premises  under  a  defective  title  from 
the  commonwealth,  after  the  expiration  of  the 
estate,  was  entitled  to  the  value  of  his  imprsva* 


Bariand  ▼.  Dma,  4  Maaon's  C  C.  R. 
174. 

18.  In  Maamcfanaetl^  m  feme  eovert  may  oon- 
Tey  her  entate  by  deed  joining;  with  her  bnfband; 
•s  fully  as  the  same  ooaid  be  conveyed  m  Eng- 
!aiid  by  a  fine  or  reooyery.  JhtrmU  t.  Ritckk^  4 
IfaMoo's  C.  C.  R.  45. 

14.  A,  and  B  his  wife,  coiiTeyed  ber  estate  to 
C  aisd  his  heirs  to  the  use  of  A  and  B  during 
their  joint  liYes,  and  to  the  use  of  the  survivor  in 
fee  simple.  Rdd,  that  this  deed  operated  as  a 
feoffment^  and  the  uses  were  well  mised  oat  of 
the  seisin  of  C^  and  were  executed  by  the  sta- 
tute of  uses.    Ibid. 

15.  J.  P.,  by  his  hat  will,  after  certain  pecn- 
niary  legacies,  devised  as  follows:  —  ^Item,  I 
give  and  bequeath  unto  my  loving  wife  M.,  all 
Uie  rest  of  my  lands  and  tenements  whatsoever, 
whereof  I  shall  die  seised,  in  possession,  rever- 
sion or  remainder,  provided  she  has  no  lawful 
issue.  Item,  I  give  and  bequeath  unto  my  be- 
loved wife,  whmn  I  likewise  constitute  make 
and  ordain  my  sole  executrix  of  this  my  fast  will 
and  testament,  all  and  sineuhir  my  lands,  mes- 
suages and  tenements,  by  her  freely  to  be  pos- 
sessed and  enjoyed,^  &c.  The  testator  cued 
seised  without  issue,  and  after  his  death  the 
widow  married  one  O.  U.,  by  whom  she  had 
hwful  issue.  Held,  that  she  took  only  an  estate 
for  life,  under  the  will  of  J.  P.  Wrighi  v.  Dean, 
MX  dem.  Pag€,  10  Wheat.  204 ;  6  Cond.  Rep.  76. 

16.  The  testator  devised  to  his  sou  Joseph 
Eden,  certain  portioDS  of  his  estate  in  New  Yoik, 
among  which  were  the  premises  sought  to  be 
recovered  in  this  suit,  to  him,  his  heirs,  execu- 
tors and  admini^rators  forever.  In  like  manner 
he  devised  to  his  son  Medoefl  his  heirs  and  as- 
signs, certain  other  portions  of  his  property,  and 
adds  the  following  clause: — "It  is  my  will,  and 
1  do  order  and  appoint,  that  if  either  of  my  said 
sons  should  depart  this  life  without  lawful  issuer 
his  share  or  part  shall  go  to  the  survivor.  And 
in  case  of  both  their  deaths,  without  lawful  issue, 
I  give  all  the  property  aforesaid  to  my  brother. 
John  Eden,  of  Lofters,  in  Cleaveland  in  York- 
ahire,  and  my  sister  Hannah  Johnson,  of  Whitby 
in  Yorkshire,  and  their  heirs."  Medcef  Eden 
died  without  inue,  having  devised  his  estate  to 
his  widow,  and  other  devisees  named  in  his  will. 
According  to  the  established  hiw  of  New  York, 
nothing  passed  under  the  ulterior  devise  over  to 
lohn  Eden  and  Hannah  Johnson.  Jtf  edcef  Eden, 
on  the  death  of  bis  brother  Joseph  Eden,  became 
seised  of  an  estate  in  fee  simple  abscdute.  Wmr- 
lag  V.  Jackson  et  d^  1  Peters,  571. 

17.  After  giving  pecuniary  legacies  to  his 
nsters,  the  testator  devises  as  follows:  "I give 
to  my  wife  M.  all  the  rest  of  my  lands  and  tene- 
ments whatsoever,  whereof  I  shall  die  seised,  in 
possession,  reversion  or  remainder,  provided  tnat 
she  has  no  lawful  issue.  Item,  1  give  to  my 
wife  Mary,  whom  I  also  make  my  sole  execu- 
trix, all  and  singular  my  lands,  messuages  and 
tenements,  by  her  freely  to  be  possessed  and 
enjoyed  "  After  revoking  all  former  wills,  he 
makes  A.  B.  executor  of  his  will,  "to  take  and 
see  the  same  performed,  according  to  its  true 
intent  and  meaning;  and  for  Ids  pains" — Cleaving 
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the  sentence  unfinished.  Mary,  ^e  wife,  iDok 
an  estate  for  life  only.  Lessee  of  Page  v.  WH^t^ 
4  Wash.  C.  C.  R.  194. 

18.  A  devise  to  A.,  ^and  if  he  shall  die  with- 
out an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed,  to  be  equally  divided  amongA 
his  brothers  and  sisters,  or  their  heirs."  A.  takes 
a  fee  simple,  with  an  executory  devise  over  to 
his  brothers  and  sisters.  Lippet  v.  Hopkins  et  oL, 
1  Gall  is.  C.  C.  R.  454. 

19.  The  w*ords,  ^*I  give  Geoi^e  Gilmer  all 
the  estate  called  Marrowbone,  in  the  county  of 
Henry,"  carry  a  fee.  LamberVs  Lessee  v.  Potnt, 
3  Cranch,  97 ;  1  Cond.  Rep.  466. 

20.  E.  being  seised  of  lands  in  the  slate  of 
New  York,  devised  the  same  to  his  son  Joseph, 
ro  fee,  and  other  lands  to  his  son  Medcef,  in  fee. 
and  added, ''  it  is  my  will,  and  I  do  order  ana 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  ispue,  his  share  or  part 
shall  go  to  the  survivor ;  and  in  case  of  both  tneir 
deaths  without  lawful  issue,  then  I  give  all  the 
propert]^  to  my  brother  I.  £.  and  my  sister  H.  I. 
and  their  heirs."  J.,  one  of  the  sons,  died  with- 
out lawful  issue  in  1812,  leaving  his  brother  M. 
surviving,  who  afterwards  died  without  i^sue. 
Held,  that  J.  took  an  estate  in  fee ;  defeasible, 
in  the  event  of  his  dying  without  issue  in  the 
lifetime  of  his  brother;  Uiat  the  limitation  over 
was  good  as  an  executory  devise ;  and  the  estate, 
on  the  death  of  J.,  vested  in  his  surviving  bro- 
ther M.  Jackson,  ex  dem.  St.  John,  v.  Chew,  12 
Wheat.  153;  6  Cond.  Rep.  489. 

21.  A  devised  to  A,  and  if  he  die  without 
heir  or  issue,  the  estate  to  go  to  B,  his  brother; 
fifives  an  estate  tail  to  A  by  implication.  WUluP 
JLessee  v.  Bueher  et  id.,  3  Wash.  C.  C.  R.  369. 

22.  The  testator  devised  to  Elias  Magruder 
during  his  natural  life  one  hundred  acres  of  land 
h)  Washington  county,  Maryland .  In  case  £.  M. 
should  have  heirs  lawfully  be0>tten  of  him,  he 
gave  the  one  hundred  aores  to  him  and  his  heirs 
and  assigns  for  ever.  But  should  E.  M.  die  with- 
out sQch  heirs,  he  cave,  bequeathed,  devised 
and  desired  the  hundred  acres  to  be  sold  to  the 
highest  bidder,  and  the  money  derived  from  the 
sale  he  gave  to  his  six  married  children.  Held, 
that  Elias  Magruder  took  only  a  life  estate  in  the 
land.  ShHver's  I^essee  v.  Lynn  ct  a/.,  2  Howard, 
55. 

EXCHANGE  OP  PROPERTY. 

1.  Louisiana. — A  paper  was  executed  byR. 
R.  K.,  of  New  Orleans,  stating  that  the  grantor, 
for  and  in  considemtion  of  a  certain  lot  of  ground, 

idescribii^  it.)  conveyed  and  transferred  unto  J. 
h  and  S.  B.  all  bis  nght,  title,  and  interest  in  a 
certain  tmct  or  parcel  of  larra^  (describing  it,) 
hereby  warranting  and  defending  unto  the  saia 
J.  B.  and  S.  B.  all  his  right  and  title  in  the  same, 
and  unto  all  persons  claiming  under  them.  The 
paper,  called  under  the  laws  of  Louisiana  an 
"act  of  sale,"  was  signed  by  R.  R.  K.,  J.  B.,  and 
S.  B.,  and  a  notary  of  New  Orleans ;  and  was  de- 
posited io  the  office  of  the  notary.  This  was  not 
an  ''  exchange  of  property,"  according  to  the  laws 
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of  LoQisiaaa;  and  J.  B.  and  S.  B.  did  not,  by 
eepling  the  Uansfer  of  property  made  by  the 
same,  and  signing  the  paper,  incnr  the  two  obli- 
gations imposed  oo  all  Tenders  by  the  civil  oode 
of  Louiniana,  that  of  delivering  and  that  of  war- 
nniing  the  lot  of  grooud  sold  to  R.  R.  K. ;  and 
did  not  thereby  b^ome  liable  for  the  value  of 
the  property  stated  in  the  said  ''act  of  sale"  to 
have  been  given  for  the  property  conveyed  there- 
by. Preston,  Execvior  of  Browm^  v.  JCecM^  14 
Peters,  133. 

2.  "  Exchange,"  according  to  the  dvil  code  of 
Loaisiana,  imports  a  reciprocal  coottact ;  which, 
by  article  1758  of  that  code,  is  declared,  when 
the  parties  expressly  enter  into  mntoal  agree- 
ments.   iM. 

3.  An  exchange  is  an  execnted  contract;  it 
operates,  per  se,  as  a  reciprocal  conveyance  of 
the  thing  given  and  of  the  thing  received.  The 
thing  given  or  taken  in  exchange  most  be  speci- 
fic, and  so  distingnishable  from  all  other  things 
of  the  like  kind  as  to  be  clearly  known  and  iden- 
tified. Under  the  civil  law  of  Loaisiana,  the 
exchanger  who  is  evicted  has  a  choice  either  to 
sue  for  damages,  or  for  the  thing  he  gave  in  ex- 
change. Bot  ne  most  first  be  evicted  before  his 
cause  of  action  can  accrue.    Ibid. 


KSSCUTIOS. 

1.  Money  may  be  taken  in  executioo,  mider 
process  of  fieri  mcaas,  if  it  is  in  the  possfseinn 
of  the  defendant  TMimtr  v.  FiwML^  1  Crandi, 
117;  1  Good.  Rep.  261. 

2.  The  general  rule  of  law  is,  that  all  the  jmo- 
peny  of  the  debtor  may  be  taken  in  execatMm ; 
and  whenever  an  oflioer  has  it  in  his  power  to 
sattsfy  an  executioo  in  his  hands,  it  is  his  duty 
to  do'so :  and  if  he  omits  to  perform  his  duty, 
he  must  be  accountable  to  those  who  suffer  by 
hisomtasioo.    iW. 

3.  An  executioo  issued  previoos  to  the  day  oo 
which  by  bw  it  ought  to  hove  issued,  is  not 
vokl ;  if  irregular,  the  court  out  of  which  it  issoes 
will  set  it  aside.  Blmm€  t.  TU  dmrksCmttBr^ 
4  Cranch.  328;  2Good.  Rep.  127. 

4.  The  sheriff,  hovi^g  o  fieri  beios  io  his 
bonds«  and  faavirig  received  aiooey  fsr  the  de- 
fendant in  the  same,  under  an  exfcutieo,  in 
which  the  defendant  was  phintiff,  levied  on  the 
mooe^  in  his  hand&  and  paid  the  same  to  the 
plaintiff  in  the  fieri  betas.  J7cU,  that  ooder  the 
law  of  Virginia,  it  was  the  duty  of  the  sheriff  to 
have  the  mooey  nnde  under  the  fieri  boas  in 
ooort  en  the  return  day  of  the  writ,  and  that  he 
woe  not  justified  io  payins  over  the  some,  JW. 

5.  Under  the  law  of  Virginia,  which  directs 
the  sheriff  holdiog  an  execotioo  agoiost  the 
goods  and  effoels  of  defendants,  to  take  isitk- 
eoming  bonds^  fcr  the  proporty  levied  upoo  by 
the  encotion,  and  aothoriaes  execotioo  to  isme 
lor  the  amount  of  the  debt  doe  upoo  theoriginol 
eooocutioiL  sfier  ten  days*  ootioe  le  the  obl^[on 
io  the  bood  of  the  oiotjoo  for  exerotioo,  the  pro- 
pet^  levied  oo  oot  hoviog  been  lodelifeted, 
ocoordine  to  the  ooodilioo  of  the  bood :  if  the 
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intention  to  prooeed,  is  sufficiently  e^dJcit  ^ 
render  mistake  impossible,  it  will  be  sositaiaed, 
although  the  whole  of  the  defeodaots  in  the 
origiind  executioo  may  not  be  named  in  the  do* 
tice.  Nice  and  technical  objectione  to  the  notice 
where  every  porpoee  of  substantial  joelioe  ii 
effected,  ought  not  to  be  favoured.  Airrtrndtr 
H  d.  V.  Jrowii,  1  Peters,  684. 

6.  It  seems  there  is  no  act  of  osoemblysf 
Maryland  which  declares  a  jndg;ineDt  to  be  a 
lien  on  leal  estate,  before  execution  iaoaed  aod 
levied.  But  by  an  act  of  parliament  of  5  George 
n.,  ch.  7,  lands  in  the  colonies  ore  sobjed  ta 
execution  as  chattels^  in  favour  of  Britifdi  mer- 
chants. This  statute  has  been  adopted  and  13 
ose  in  Maryland  ever  since  its  poeeagey  as  the 
only  one  uoder  which  lands  have  been  tekeo  k 
executioo  and  sold.  Tayloe  v.  Tkam^mom,  5  Pe- 
ters, 358. 

7.  It  is  admitled,  that  Ihou^  thia  statute  ex- 
tends in  terms  only  to  exeeotioiia  in  &vonr  of 
British  sierchsnts,  it  has  loog  received  an  eqai- 
table  construction  applying  it  to  all  iodgmest 
creditors;  and  that  this  ooostmctioo  has  bees 
uniform  throQghoot  the  state.    Ibid.    . 

8.  As  coQgreas  has  made  no  new  lav  on  tla 
8ob|ect,  the  circuit  court  were  bound  to  dedJe 
this  case  according  to  the  law  of  l^larybadf 
which  does  not  consist  merdy  of  eoactmeoto  of 
their  own  or  the  statutes  of  England,  in  force  or 
adopted  by  the  legislature.  The  decision  of  thes 
eoorts,  the  settled  and  imiform  piactiee  and  usage 
of  the  stale  in  the  practical  <^ration  of  its  pr^ 
visiou%  evidencir^  the  judical  ooDStrortioo  cf 
its  terms^  are  Io  be  considered  as  o  pan  of  tio 
statute,  and  as  such  furmsh  a  rule  for  the  ded 
rioos  of  the  federal  coorts.  The  slotnte  and  i!i 
iuteipietatieo  fotrnk  tooether  a  rule  of  title  sod 
property  which  must  be  the  same  in  aQ  ooorti. 
It  is  eooogh  lor  the  supfeme  court  to  know  tkit 
byancieot,  wefl  estabudied,  and  uniform  osagc^ 
it  baa  been  ocied  00  aod  oooaidered  os  exaeod- 
iog  Is  all  jodgmcnts  in  fiuroor  of  any  persoos; 
and  that  sales  ooder  them  have  olwajs  bees 
heU  aod  respected  as  valid.    Bid, 

9.  Tbooghthestatnleof5Geor;ge  II.  doesaot 
provide  that  a  jodgraeot  ahaM  be  a  lien  from  the 
time  of  its  renditioo,  yet  there  is  abondant  eri- 

diot  it  baa  always 


10. 

doobled  r^ght  Is  ao  exrrotion  agairwt  the  perm 
aod  the  personal  or  reel  praperty  of  the  defend- 
ant: he  has  his  clectioo ;  bot  hisodoptioo  of  anj 
eoe  does  oot  piedode  boo  from  resortiQg  to  the 
other,  if  he  does  not  oblaio  satisfaelioo  of  the 
j  debt  00  the  first  cxecotiao.    His  remedies  aie 
;  comoktivo  aod  soutuiein,  whidi  he  may  par- 
j  soe  ootil  he  leochee  that  point  at  which  the  hw 
'  dedares  his  *l*tii 

I      II.  ncapmsao 

.  oot  extiugoish  the  debt  lor  which  it  isned.  If 
the  deeeodi^rt  cseope,  ev  ■  tuschaiged  by  opsis- 
tioo  of  bw,  the  jniifcioi  nl  retama  ita  lieo,  aod 

I  may  be  eofareed  00  ^  property  of  the  delioMi- 

-  aot:  the  crediier  m^  retake  hon  if  he  eacipe^ 
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the  plaintiff  in  a  judgment  of  one  remedy  by  the 

Eursuit  of  another,  or  of  all  which  the  law  gives 
ini.  The  doctrine  of  election,  if  it  exists  in  any 
cane  of  a  creditor,  unless  under  the  statutes  of 
bankruptcy,  has  never  been  applied  to  a  case  of 
a  defendant  discharged  under  an  insolvent  act 
by  operation  of  law.    Ibid, 

13.  The  greatest  effect  which  the  law  gives 
to  a  commitment  on  a  capias  ad  satisfaciendum 
is  a  suspension  of  the  other  remedies  durinc  its 
continuance :  whenever  it  terminates  without 
the  consent  of  the  creditor,  the  plaintiff  is  re- 
stored to  them  as  fully  as  if  he  had  never  made 
use  of  any.    Ihid, 

14.  The  escape  of  the  defendant,  by  his 
breach  of  prison  bounds,  could  not  affect  the 
lien  of  the  judgment :  the  plaintiff  was  not  bound 
to  resort  to  the  prison  bond  as  his  only  remedy : 
n  judgment  on  it  against  the  defendant,  was  no 
bar  to  proceeding  by  fieri  facias.    Ibid. 

15.  The  fiAh  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors,  declares '41iat 
no  process  against  the  real  or  personal  property 
of  the  debtor  shall  have  any  effect  or  operation, 
except  process  of  execution,  and  attachment  in 
the  nature  of  execution,  which  shall  have  been 
put  into  the  hands  of  the  marshal  antecedent  to 
the  application."  The  application  of  this  clause 
in  the  section,  was  intended  only  for  a  case 
where  one  creditor  sought  to  obtain  a  preference 
by  process  against  the  debtor^s  property  after 
his  application.  In  such  case  tne  execution 
shall  have  no  effect  or  operation ;  but  where  the 
incanibrance  or  lien  had  attached  before  the  ap- 
plication, it  had  a  priority  of  payment  out  of  the 
assigned  fund.    Ibid. 

16.  A  purchase  under  a  iieri  facias,  duly  is- 
sued, is  legal  as  respects  the  purchaser,  provided 
the  writ  be  levied  upon  the  property  before  the 
return  day  \  although  the  sale  be  made  after  the 
return  day.  and  the  writ  is  never  actually  re- 
turned. iVhea/on  v.  Sexton's  Lesue,  4  Wheat. 
503;  4Cond.  Rep.  519. 

17.  Congress  has  b^^  the  constitution,  power 
to  make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has 
(lower  to  pronounce.  Wayman  et  td.  v.  Southard 
et  id.,  10  Wheat.  1;  6  Cond.  Rep.  1.  Bank  of 
the  U.  States  v.  Habteadf  10  Wheat.  51 ;  6  Cond. 
Rep.  221. 

18.  An  execution  is  the  end  of  the  law.  It 
gives  the  saccessful  party  the  fruits  of  his  judg- 
menty  and  the  distress  warrant  is  a  most  effective 
execution.  It  may  act  on  the  body  and  estate 
of  the  individual  against  whom  it  is  directed. 
United  States  v.  NourUj  9  Peters,  8. 

19.  Pronerty  once  levied  on,  remains  in  the 
custody  or  the  law,  and  it  is  not  liable  to  be  taken 
by  another  execution,  in  the  hands  of  a  different 
omcer ;  and  especially  by  an  officer  acting  under 
a  different  jurisdiction.  Hagan  v.  Lueasy  10  Pe- 
ters, 400. 

20.  Personal  property  was  levied  on  by  a  she- 
riff under  the  judgment  of  the  state  court  of  Ala- 
bama, and  was,  according  to  the  provisions  of 


the  law  of  that  state,  delivered  to  a 


person 


claiming  title  to  it  against  the  defendant  m  the 
execatioii)  and  who  gave  bond  to  the  sheriff  for 


the  same.  The  marshal  of  the  United  Statesj 
under  an  execution  issued  against  the  same  de- 
fendant on  a  judgment  obtained  in  the  court  of 
the  United  States,  levied  on  the  property  in  the 
hands  of  the  claimant  before  the  validity  of  his 
claim  was  decided.  By  the  Court : — A  most  in- 
jurious conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  state 
courts,  if  the  final  process  of  the  one  could  be 
levied  on  property  which  had  been  taken  by  the 
process  ot  the  other.  The  marshal  or  the  sh^ 
riff,  as  the  case  may  be,  by  a  levy,  acquires  a 
special  property  in  the  goods,  and  may  maintain 
an  action  for  them.  But  if  toe  same  goo<ls  may 
be  taken  in  execution  at  the  same  time  by  the 
marshal  and  the  sheriff,  does  this  special  pro- 
perty vest  in  the  one  or  the  other,  or  both  of 
them  ?  No  such  case  can  exist :  property  once 
levied  on,  remains  in.  the  custody  of  the  law, 
and  it  is  not  liable  to  be  taken  by  another  execu- 
tion in  the  hands  of  a  different  officer ;  and  es- 
pecially by  an  officer  acting  under  a  different 
jurisdiction.    Ibid. 

21.  On  the  giving  of  the  bond,  the  property 
is  placed  in  the  possession  of  the  claimant.  His 
custody  is  substituted  for  the  custody  of  the 
sheriff.  The  property  is  not  withdrawn  from 
the  custody  of  law.  In  the  hands  of  the  claim- 
ant, under  the  bond  for  its  delivery  to  the  sheriff, 
the  property  is  as  free  from  the  reach  of  other 
processes,  as  it  would  have  been  in  the  hands 
of  the  sheriff.    Ihid. 

22.  Under  the  state  jurisdiction,  a  sheriff  hav- 
ing execution  in  his  hands  may  levy  on  the  same 
goods :  and  where  there  is  no  prior  claim,  on  the 
sale  of  the  goods,  the  proceeds  should  be  applied 
in  proportion  to  the  sums  named  in  the  execu- 
tions. And  where  a  sheriff  has  made  a  levy, 
and  afterwards  receives  executions  against  the 
same  defendant,  he  may  appropriate  auv  surplus 
that  shall  remain  after  satisfymg  the  first  levy, 
by  the  order  of  the  court,  fiut  the  same  rule 
does  not  govern  where  the  executions  issue  from 
different  jurisdictions.  The  marshal  may  apply 
moneys  collected  under  several  executions,  the 
same  as  the  sheriff.  But  this  cannot  be  done  as 
between  the  marshal  and  the  sheriff.    Ibid. 

23.  If  a  creditor,  after  execution,  permit  the 
property  levied  upon  to  remain  in  the  possession 
of  the  defendant,  and  an  after  execution  comos 
and  the  same  goods  are  levied  upon,  the  subse- 
quent execution  ,will  take  the  preference.  United 
States  V.  Conynrham,  4  Dall.  358. 

24.  The  14th  section  of  the  judiciary  act  of 
September  24th,  1789,  oh.  20,  authorizes  the 
courts  of  the  United  States  to  issue  writs  of  ex- 
ecution upon  judgments  which  they  have  ren- 
dered. This  section  provides  only  for  issuing 
the  writ,  and  directs  no  mode  of  proceeding  by 
the  officer  obeying  its  command.  Bank  of  the 
U.  States  V.  Halstead,  10  Wheat.  51;  6  Cond. 
Rep.  221. 

25.  An  extent  under  the  statute  of  IMassachu 
setts  of  1784,  upon  real  estate,  is  not  good,  un- 
less it  appear  by  the  return  that  all  the  apprais- 
ers are  sworn,  nor  unless  all  the  appraisers  con- 
cur in  the  appraisement.  United  States  v.  Slade^ 
2  Mason's  C.  C.  R.  71. 
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ms.  Eat  it  is  not  essential  lo  the  validity  d"  the 
levy  as  between  tlie  parties  and  their  priviet, 
thai  the  levy  should  be  reecm!«d  within  the 
three  months  prescribed  by  the  statute,  nor  that 
u  certificate  of  the  appraisement  should  be  made 
And  signed  by  the  appraisers :  it  is  sufficteot  that 
the  oncer's  return  contains  all  the  facts  oeoe»> 
eary  to  make  die  levy  Talid.    Rid. 

27.  The  geneml  rule  is  that  where  the  pttiy 
lakes  by  statute,  extent  or  title  on  reoord,  every 
thing  essential  to  ihaX  title  must  be  apparent  on 
the  record.    Kid. 

38.  The  process  act  of  the  United  States  giTOS 
^  same  remedy  to  the  United  States  against 
the  lands  of  delinquent  collectom,  that  the  state 
of  Viiginia  gives  miinst  the  lands  of  those 
against  whom  she  nas  obtained  a  judgment. 
Untied  States  v.  Graves  et  d.,  t  Brodienb.  0.  C 
R.  S7». 

29.  An  otfcer  of  the  United  States  who  has 
levied  a  sum  of  money  on  an  execution  in  fa* 
vour  of  the  United  States,  to  whom  the  United 
States  are  indebted  for  fees  of  offioe^  in  a  sum 
greater  than  the  amount  of  execution,  has  a  right 
to  retain  it  by  way  of  set  off:  and  on  a  motion 
made  on  the  part  of  the  United  States  to  com* 
mtt  the  oilmer  for  failure  to  pay  over  the  money 
«o  levied,  he  will  be  permitted  to  show  that  the 
United  States  are  indebted  to  him ;  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 
not  be  atUched.  United  States  v.  Jlfonn,  t 
Brockenb.  C.  C.  R.  9. 

do.  A  marshal  is  liable  upon  his  official  bond, 
for  the  failure  of  his  deputy  to  serve  original 
piTKsess;  but  the  measure  of  his  liability  is  the 
extent  of  the  injury  received  by  the  phunliff, 

5 reduced  by  such  negligence.  If  the  loss  of  the 
ebt  be  the  direct  legal  consequence  of  the  fail- 
ure to  serve  the  process,  the  amount  of  the  debt 
is  the  measure  of  the  damage ;  but  the  mere 
failure  to  execute  the  process,  does  not  in  itself 
necessarily  infer  the  loss  of  the  debt  to  the  plain- 
tiff, by  the  nej^ligence  of  the  officer ;  because 
the  plaintiff  might  sue  out  other  process  on  the 
failure  of  the  officer  to  execute  the  first  process. 
The  question  whether  the  loss  of  the  det>t  was, 
or  was  not  the  direct  legal  consequence  of  the 
negligence  of  the  officer,  is  a  question  of  fact, 
depending  on  circumstances,  of  which  the  jury 
must  judge.  UniM  States  v.  Mooters  AdminiS' 
trators,  2  Brockenb.  C.  C.  R.  817. 

SI.  Where  a  writ  of  capias  ad  respondendum 
comes  to  the  hands  of  a  depoty  marshal,  who 
arrests  the  debtor,  and  the  debtor  thereupon 
pays  to  the  deputy  the  amount  of  the  debt  for 
which  he  was  sued,  and  the  officer  discharges 
the  debtor  from  cnstodv,  and  returns  the  writ. 
^  debt  and  costs  satisfied,"  this  is  not  the  official 
met  which  binds  his  principal.  The  deputy  mar- 
thai  is  a  mere  ministerial  officer ;  and  tie  has  no 
right  to  adjust  the  debt,  and  make  himself  re- 
sponsible to  the  plaintiff.  He  is  bound  to  pursue 
the  mandate  of  the  writ :  and  that  requires  him 
to  artiest  the  debtor,  and  take  bail.  The  dis- 
charge of  the  debtor  from  custody  without  tak- 
ing bail  is,  indeed,  a  misfeasance  in  office,  for 
which  his  principal,  the  marshal,  is  responsible ; 
but  he  is  only  responsible  to  ^e  extent  of  the 


injury  done  to  ^e  plaintiff.  The  return  of  ibe 
de[raty  shows  that  no  bail  was  taken  j  and  it,  hy 
taking  out  other  proceae,  the  plaintiff  could  huava 
secured  his  debt — ^which  is  a  fact  to  be  deter* 
mined  h^  the  jury^-^he  lost  of  the  debt  to  ch# 
plaintiff  is  not  the  neeetsary  lei^  consequeni^ 
of  the  conduct  of  the  deputy;  and  no  injury, 
in  a  legal  tente,  is  done  to  the  pfauntiff  thereby. 
Aw. 

3d.  A  levy  Bud  condemnation,  underim  exe- 
cution, keep  a  judgment  alive,  and  preserve  the 
lien  without  a  scire  facias,  united  sitates  v.  Me^ 
thanks^  Bankj  Gilpin's  D.  C.  R.  54. 

83.  The  proceeds  of  an  execution  «ot  of  a 
state  court,  being  in  the  sheriff's  hands,  and 
claimed  both  by  the  plaintiff  and  by  the  tfnited 
States,  who  were  also  judgment  creditors,  were 
paid  to  the  former  on  his  asreeing  to  pay  tfaem 
over  to  the  latter,  if  the  said  court  decided  they 
were  entitled  to  them.  HehL  that  assumpsit  for 
money  had  and  received  will  lie,  at  the  suit  of 
the  I^ited  Stales,  in  the  digtri<ft  oourt,  agaiiitt 
the  receiving  oreattor.    ibid.  53. 

34.  Where  the  marshal  levies  on,  but  doea 
not  keep  actual  posaession  of,  a  vessel  which  had 
been  removed  from  a  wharf,  without  the  know- 
ledge of  a  wharfinger,  and  the  is  subsequently 
returned  to  the  same  whar^  the  wharfinger  is  to 
be  paid  his  previous  wharfage  out  of  the  pro- 
ceeds of  a  sate  under  the  execution,  made  sut>- 
tequent  to  her  return,  foknson  v.  The  M^Dih 
ttOttgJk,  Gilpin's  D.  C.  R.  101. 

35.  Where  a  sum  of  monev  m  court  hat  been 
decreed  to  be  {mid  to  a  libellant,  the  court  uiJl 
not,  on  application  of  a  creditor,  appropriate  it 
to  a  debt  due  by  the  libellant.  Bnukett  v.  The 
Herctdts^  Gilpin^s  D.  C.  R.  184. 

36.  Where  a  surplus  remains  in  court  from 
the  proceeds  of  a  sue  made  for  the  benefit  of  a 

j  lien  creditor,  it  mav  be  appropriated  in  payment 
of  other  liens  on  the  origmai  property,  but  not 
of  debts  arising  on  contracts  merely  personal. 
Ihid,  188. 

87.  Workmen  and  material  men,  having  a 
lien  on  a  vessel  which  has  been  taken  in  execu- 
tion and  sold  under  a  judgment  in  favour  of  the 
United  States,  are  entitled  to  payment  out  of  the 
fund,  in  preference  to  the  Unitea  States.  JP&tl- 
lips  V.  Tie  Scattergoody  Gilpin's  D.  C.  R.  1. 

38.  It  is  not  upon  the  supposition  of  fraud,  and 
the  length  of  time  to  which  mdulgence  had  Immu 
granted  by  the  olaintiff,  in  an  execution  again^ 
the  defendant,  tnat  a  subsequent  execution,  la- 
vied,  has  been  preferred  to  a  prior  exectttk>n,  the 
proceedings  under  which  have  been  suspended 
Dy  such  indulgence.  Berry  v.  Smithj  8  Wa^.  C. 
C.  R.  60. 

39.  The  true  reason  given  for  the  preference 
to  the  subsequent  execution  levied  iSj  that  the 
end  of  the  execution  is  to  obtain  satisfaction  for 
the  debt ;  and  when  delivered  to  the  ofBeer,  it 
is  his  duty  to  proceed  immediately  for  the  par- 
pose  of  obtainmg  satisfaction.  The  delivery  of 
the  execution  changes  the  property,  and  vests  it 
in  the  dieriff :  and  his  possession  is  DOtice  to  tU 
the  world.    Ibid. 

40.  Tf  the  plaintiff  in  an  execution  orders  the 
sheriff  not  to  levy,  the  purpose  of  the  delivery 


i 


of  Xho  execwKO  iaciete»ea,  wwt  ao  ontDge  ot 
property  takes  (bee.    ZZm^. 

41.  It  ift  iMt  aeceisary  th»t  tke  offioet  lemoye 
l)ie  property}  or  that  he  sell  it  before  a  reaaooor 
hie  Ume:  Hi  if,  by  order  of  the  plaJntt^tfaA 
^perty  is  left  with  the  defendant,  the  exectt* 
tioa  has  aa  opecatioo.    i6«2* 

42.  Theiei  ts  no  diderence  between  a  eu^pea- 
ftion  of  an  exeoution  one  day,  or  for  one  KKH&th 
or  more ;  the  order  for  any  sumosion  deprives 
Iha  act  of  tha  officer  of  all  its  force,  antil  qo«id- 
terooarided  ^  and  a  second  execatieo,.  levied  im 
the  mean  lime^  if  pursued,  will  take  jpreference 
of  the  first :  aliter,  5  the  second  execution  issues 
after  the  continnance  of  the  cicder  to  tha  officer 
aot  to  piQceed,    XUd. 

43.  Land  held  luader  a  specml  warranL  may 
be  iened  npoo  under  a  fieri  fiifiiaa^  and  sold  un- 
der a  Tonditioni  azponaa;  but  land  held  under 
an  indescrtptive  warrant,  cannot  be  so  levied 
upon.  Lessee  of  Levns  ▼.  MtrMIiif^  3.  Wash.  C. 
C.R.8I. 

44.  It  is  a  £iita]  objection  to  an  ezecutto%  that 
it  issued-  more  than  a  year  and  a  day  after  the 
iu(fgmeat,  without  a  scire  fiacias  having  been 
istsued  to  revive  the  judgments  Azcaroii  v.  F^ 
nmmoiis^  3  Wash.  C.  C.  IL  134. 

45.  It  seems  that  the  court  would  not  be  disp 
posed  to  aid  the  plaintiff  in  an  execution  which 
nad  been  dormant  for  a  considerable  time,  to  the 
disadvantage  of  a  party  having  equal  equity, 
although  he  had  been  equally  negligent.    Vtii. 

46.  In  Pennsylvania^  the  death  of  either  of 
the  parties  after  a  fieri  (aciaa  issued,  doea  not 
prevent  the  yenditiooi  exponas  from  issuing  ira- 
»ie(i  lately  upon  the  return  of  the  fieri  iaoias 
tevied  on  Iand,(and  the  same  condemned.  A 
scire  facias  is  not  necessary.  BiUehiT  y.  Boni^ 
A  Wash.  C.  C.  R.  6. 

47.  The  agreement  oC  the  plaintifi[  to  teeeive 
certain  secuHties  for  the  debt>  and  to  giv#  tme 
on  being  oertL&ed  in  a  particular  way,  being  con* 
diltonal,  and  the  condition  not  bein^  performed, 
the  pJaintifi*  naight  proceed  with  hia  execution, 
tliough  he  had  mot  released  the  securities.  lhid> 

4^  The  defendant  cannot  call  upon  the  mar- 
shal to  return  a  writ  of  habere  facias  poesessio- 
tiem,  although  the  plaintiff  may  do  so.,  Fvw?s 
Lfsscc  v.  KlnUy  4  Wash.  64. 

49.  An  execution  cannot  issue  in  Peaasylva- 
nia^  until  the  expiration  of  ten  days  fron»  the 
j^Yvlgment ;  and  ii  it  issue,  the  couit  will  set  it 
it s  (Ih  on  motion.  Bo^shdl U al.  y.  Oj^nhemer, 
4  Wit-h.  C.  C.  R.  388. 

50.  Lands  may  be  sold  in  Pennsylvania,  under 
a  J4ic {-lament  originally  obtained  against  the  de*> 
fuiuiuMt,  ai\d  moved  against  the  executor.  Wilson 
V.  Wuison,  Peters'  C.  C.  R.  269. 

51.  If  the  terre  tenants  are  aifected  by  sale 
of  Iht'ir  property  under  an  execution^  their  rem- 
edy is  by  audita  quere^  or  by  a  motion  to  tha 
(^•uiirt.     ibid^ 

52.  It  is  a  trespass  to  arrest  a  person  under  an 
execution  after  the  return  day.  SUgal.  y.  Adorns^ 
3  Pay,  1. 

53«  A  fieri  facias  bad  issued  in  1806^  and  there 
was  a  levy  and  condemnation  of  the  defendant's 
property,  and  the  defendant  died  aitec  the  ioqni- 


suioa  ana  eonoemnaiiOB  were  qaasnea;.  a  s«»re 
iaciaa  mi»ai  issue.  The  oenrt  will  not  wilUngliy 
listen  k)  a  motioct  to  set  aside  an  execntioi^  on 
the  pound  that  other  property  ia  the  haada  of 
pnxonasecs^  sinoe  the  jndgaiffti^  ia  ItaUe  to  con* 
tribute  to  Ine  i^ynsent  «C  the  debt^  and  ought  to 
have  been  levied  upon.  Wibot^  ¥.  UwnAy  1  Fa- 
ters'  a  G.  R.  140. 

54i.  The  manhal  having  mttde  the  nuMiey  on 
a  writ  of  execnbon^  may  pay  it  (e  the  plaiatiii^ 
and  thia  \till  be  a  snfiwient  letam.  The  eoart 
will  net  inteifeie  m  a  sununar^r  waj  to  dietiibnte 
money,  the  pvoeeeda  of  an  eateeiitioay  anJesa  the 
same  is  paiii  into  eeavt.  Workman  y.  Coujpig- 
to%  1  Fetor^  C.  C.  R.  d41. 

^  After  the  eonyeyaeee  ta  a  third  persea  ol 
land,,  whiek  has  been  leeovered  in  ejectment  a 
scire  £u$ias,,  and  habere  ^toiasj  must  issue,  in  tne 
name  of  the  plaintiff  ia  the  ori^al  jadgroenL 
lessefi  QfFtn^  T.  Kkpkty  I  Peter's  €.  C.  K.  444r. 

66.  When  the  lessor  ol  the  pbintiff  dies  after 
judgment  ia  ejeetnent,  the  exeevtien  may  issue 
m  the  naoaa  of  the  lessee  of  the  plaintifl^  withr 
out  the  necessity  of  a  scire  &cias,    IM. 

57v  A  stianger  cannol  ebjsot  to  the  validity 
of  a  ittdgmeat^  nadet  whieih  an  execnUon  hm 
issned;  wd  land  haa  been  sold  under  it.  Sow 
%ftr^s  Less^  v.  Skanskm^  1  Overt.  166. 

58.  Where  a  leyy  and  inquisition  were  set 
aside  hv  the  court^  W  the  fieri  faeiaawas  net 
set  asiioe :  a  new  ia^aisition  waa  held,  and  re- 
turned: wUh  the  fien  iaeiaa  and  levy  annexed,, 
cowiemning  the  propetty  ;  a  yenditieiu  exponas 
was  issued,  the  pi!operty  sold^and  deed  acknow* 
ledged  bj  the  macshal  in  open  court.  £hldy 
that  the  validity  of  the  sale  was  aot  ajfeeted  by 
the  ^m%  ef  an  alias  fieci  fiiciaa,  or  a  nev^'  lievy. 
Thompson,  y.  FMHps^  Baldwin.'s  C.  C.  R.  266. 

59.  The  ickuowled^ent  of  a  sheriff's  or 
marshal's  deed,  is  a  jmdioial  act  which  cures  all 
deiecttt  in  its  process,  oc  ita  execntioci^  which 
the  coturt  have  pewec  te)  remedy  by  their  order. 
Ibid. 

60.  If  the  eoiirt  has  jniisdictioii  of  the  ease, 
the  parties,  and  power  to  ordet  the  sale  by  a 
veDcntieni  expoaa^,  a  sale  so  naade,  and  a  deed 
aeknowledged,  caeeot  be  sejt  aside  in  a  collateral 
actien.    Ibid'. 

61.  Aa  objeetien  to  sneh  sale  muat^  shew  the 
want  of  power  ia  the  court.    Shid. 

62.  Inrsffularilies  must  be  corrected  by  the 
ce«kBt  vf\tt^  issues  the  process.    Ibid. 

63.  ErroneoQS  proceedings  mnst  be  reversed 
oa  a  writ  of  error,  or  they  are  binding.     Ibid. 

64.  The  Pennsylvania  law  of  1798)  limiting 
the  lien  of  judgments,  ia  a  law  of  property  and 
title)  applicable  to  judgmenta  in  the  circuit  court 
ol  recocdi  befote  m»  passage  of  the  law.  Ibid. 
233. 

65w  The  act  dees  not  admit  of  the  same  con- 
stractiien  as  the  statute  of  Westminster,  giving  a 
scire  facias  after  a  year  and  a  day ;  there  being 
no  analogy  between  them  as  to  the  nuschief  or 
renoedy.    Ibid. 

66.  A  capias  ad  satisbeieadnm,  taken  ontand 
returned  aon  est  inyenttts*  does  not  preserve  the 
lien  of  a  jndgment,  witfaosu  a  snire  faoiaS)  within 
I  §m  years  fiooL  im  entry.    Ibid, 
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67.  As  a  general  principle,  an  elder  judgment 
is  entitled  to  prior  satismction  ]  a  sale  under  a 
younger  judgment  does  not  affect  the  prior  one, 
or  prevent  a  sale  under  it,  so  as  to  pass  the  title; 
and  if  the  question  was  open,  the  circuit  court 
would  give  such  construction  to  the  fourth  sec- 
tion of  the  Pennsylvania  law  of  1705.    Ibid. 

68.  But  the  rule  established  by  the  supreme 
court  of  this  state  is  otherwise,  and  will  be 
adopted  as  the  construction  of  a  state  law: 
therefore  it  was  held,  that  a  sale  by  a  sheriff, 
under  a  judgment  in  the  court  of  common  pleas 
in  this  state,  passes  a  title  to  the  purchaser  dis- 
charged from  a  prior  jmlgment  m  this  court, 
either  against  the  defeixlant,  as  whose  property 
it  was  sold,  or  against  any  person  from  whom  it 
was  conveyed  to  the  defendant.    Ibid,  284. 

69.  When  a  fieri  facias  is  levied,  and  the  pro- 
perty is  released  by  order  of  the  plaintiff,  the 
force  of  the  judgment,  and  consequently  the 
lien  created  by  that  judgment  upon  the  deotor's 
land,  are  determined  eo  instanti.  Scriba,  tfCj  t» 
Deanes  et  d.,  1  Brockenb.  C.  C.  R.  168. 

70.  But  if,  after  the  fieri  facias  is  in  the  hands 
of  the  ofilcer,  but  before  it  is  actually  levied,  the 
debtor  executes  a  mortgage  to  secure  the  debt, 
and  the  creditor  covenants  to  suspend  further 
proceedings  upon  his  judgment,  until  the  pro- 
perty conveyed  by  the  mortgage  should  be  dis- 
posed of,  and  should  prove  inadequate  ]  and  the 
officer  endorses  on  the  execution,  <' proceedings 
stopped  by  order  of  the  plaintiff;"  the  fieri  facias 
not  being  levied,  and  the  covenant  to  suspend 
not  being  perpetu|il,  the  judgment  is  not  re- 
leased, and  the  lien  upon  the  lands  of  the  debtor 
created  by  it  is  preserved  in  full  force.    Ibid. 

71.  Where  aneri  facias  is  levied,  and  another 
fieri  facias  upon  a  subsequent  judgment  in  fa- 
vour of  the  same  plaintiff  against  the  same  de- 
fendant comes  to  the  hands  of  the  officer,  while 
the  property  taken  under  the  first  execution  is 
in  his  possession,  this  does  not  amount,  ipso 
facto,  to  a  levy.  There  must  be  an  actual,  and 
not  a  mere  constructive  levy.    Rid, 

72.  A  judgment  was  obtained  in  the  circuit 
court  of  the  united  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri 
facias  was  issued  on  this  judgment,  in  January, 
1821,  which  was  not  returned,  and  no  other  exe- 
cution was  issued  until  August,  1826,  when  a 
capias  ad  satisfaciendum  was  issued  against  the 
defendant.  Held,  that  this  execution  issued 
legally,  in  consequence  of  the  lapse  of  time  be- 
tween the  rendition  of  the  judsment,  and  the 
issuing  of  execution  in  1836.  Hoss  ^  King  v. 
Duvd^  13  Peters'  Reports. 

73.  The  result  of  the  opinion  of  the  supreme 
court  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1;  6  Cond.  Rep.  1,  delivered  by  Mr. 
Chief  Justice  Marshall,  was,  that  the  execution 
laws  of  Kentucky,  having  passed  subsequent  to 
the  process  acts,  did  not  apply  to  executions 
issued  by  the  circuit  courts  ot  the  United  States; 
and  that  under  the  judiciary  and  process  acts, 
the  courts  had  power  to  regulate  proceedings  on 
executions.  The  power  of  the  court  to  adopt 
such  rules,  was  not  embraced  in  the  point  certi- 
fied for  the  decision  of  the  court,  and  was  not 


expressly  adjudged ;  but  it  is  the  dear  remit  of 
the  argument  of  the  court.    Ibid, 

74.  The  act  of  the  legislature  of  Virginia^  of 
1792,  to  regulate  proceratngs  on  judgments,  is 
substantially  and  technically  a  uroitation  on 
judgments;  and  is  not,  therefore,  an  act  to  re^gn- 
late  process.  It  is  a  limitation  law,  and  is  a  rule 
of  property ;  and,  under  the  34th  section  of  the 
jooiciary  act.  is  a  rule  of  decision  for  the  courls 
of  the  united  States.    Ibid. 

75.  The  act  of  the  legislature  of  Virginia,  of 
1792,  limits  actions  and  executions  on  judgmezita 
rendered  in  the  state  courts ;  and  the  same  mie 
must  be  applicable  to  judgments  obtained  in  the 
courts  of  the  United  States.    Ibid. 

76.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the  sapreme 
court  of  the  United  States,  in  the  case  of  Way- 
man  V.  Southard,  and  the  United  States  Bank  v. 
Halstead,  and  was  intended  as  a  legislative  sanc- 
tion of  the  opinions  of  the  court  in  those  cases. 
The  power  ffiven  to  the  courts  of  the  United 
States,  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  a  final  process,  so  as  to  ooo- 
form  the  same  to  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation;  and  as 
well  to  the  modes  of  proceeding  on  executions^ 
as  on  the  forms  of  writs.    Ibid. 

77.  After  a  decree  of  foreclosure  of  a  mort- 
gage, and  a  sale,  and  the  death  of  the  defendant 
takes  place  after  the  decree,  it  is  not  necessary 
to  revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property  can 
l>e  made.  Whiting  et  <d.Y.  The  Bank  of  the 
United  States,  13  Peters'  Reports. 

78.  A  decree  of  foreclosure  of  a  mortgage,  and 
of  a  sale,  are  to  be  considered  as  the  final  de- 
cree, in  tne  sense  of  a  court  of  equity ;  and  the 
proceedings  on  the  decree  are  a  mode  of  en- 
forcing the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he  had  a 
right  to  do,  the  rights  of  the  purchaser  vrmM 
not  be  overthrown,  or  invalidated^  even  by  a 
reversal  of  the  decree,    ibid. 

79.  The  principle  of  the  common  law  un- 
doubtedly is,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  right  is  liable  to  be  taken 
in  execution ;  and,  accordingly,  it  is  well  settled 
in  the  English  courts,  that  an  equitable  interest 
is  not  liable  to  execution.  In  the  United  States^ 
dififerent  views  have  been  taken  of  this  question 
in  the  courts  of  the  several  states.  Except  as 
the  mortgagee,  the  mortgagor  is  regarded  as  the 
real  owner  of  the  property  mortcaged ;  and  this 
rule  has  very  extensively  prevailed  in  the  states 
of  the  United  States,  that  an  equity  of  redemp- 
tion is  vendible  as  real  property  on  an  execu- 
tion ;  and  that  it  is  also  chargeable  with  the 
dower  of  the  wife  of  the  mortgagor.  Van  Nesi 
V.  Hyatty  13  Peters,  294. 

80.  The  equity  of  redemption  of  a  mortgagor 
of  land  in  that  part  of  the  District  of  Columbia 
ceded  by  the  state  of  Maryland  to  the  United 
States,  cannot  be  taken  in  execution  nnderafieri 
facias.    At  the  time  of  the  cession  to  the  Unite4 
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Slates,  the  rnle  of  the  oommon  law  was  the  law 
of  Itfaryland.    Ibid, 

81.  A  chose  in  action  is  not  liable  to  be  levied 
on  by  a  fieri  facias.    Ibid, 

82.  AHer  the  complainant  in  a  bill  in  chan- 
(sery  filed  in  the  district  court  of  Alabama  against 
an  executor,  had  entered  an  appeal  to  the  su- 
preme court  from  a  decree  which  had  been  ren- 
dered in  his  favour,  the  defendant  having  also 
appealed  from  the  decree,  but  had  not  ^en 
bond  to  prosecute  the  appeal,  the  complamant 
iaaued  an  execution  on  the  decree  of  the  district 
court,  and  took  the  property  of  the  defendant's 
testator  in  execution.  The  court  held  that  the 
execution  was  unauthorized,  and  no  right  of  pro- 
perty will  pass  by  a  sale  under  it.  Tayl<nret  at. 
V.  Satxige's  ExeaUors,  17  Peters,  224. 

83.  A  law  which  regulates  the  issuing  of  ex- 
ecutions on  judgments  previously  rendered,  af- 
fects the  remedy  and  not  the  contract,  ^ank 
of  the  U,  States  v.  Langworth^  I  M'Lean,  C.  C. 
R.  40. 

84.  In  a  suit  brought  by  A,  an  attachment 
iras  made  of  lands  laying  In  Penobscot  county  ^ 
but  before  execution  issued,  the  portion  of  this 
county,  containing  the  said  lands,  was  set  off,  as 
Arostook  county.  The  execution  was  directed 
to  the  sheriff  of  Penobscot  county  and  was 
levied  by  his  deputy,  who  was  also  a  deputy  of 
the  sheriff  of  Arostook  county.  In  a  suit 
bnmght  by  B.  an  attachment  on  the  same  lands 
WHS  made  suDsequent  to  the  attachment  by  A, 
but  execution  was  levied  under  the  second  suit 
and  attachment  before  the  county  was  set  off. 
The  present  is  a  writ  of  entry  brought  by  the 
demandant,  who  claims  through  A  against  the 
tenant  who  claims  through  B.  It  was  held,  that 
the  levy  of  B  was  not  to  be  postponed  to  that  of 
A;  that  the  deputy  of  the  sneriff  of  Penobscot 
county  had  no  authority  to  levy  the  execution  of 
A  on  lands  without  his  county;  and  that,  al- 
though the  levy  was  made  by  a  deputy  of  Aros- 
took county,  yet,  since  it  was  not  clirected  to  the 
proper  officer,  and  not  made  by  the  deputy  in 
behalf  of  such  officer,  it  was  utterly  void.  Kent 
T.  Roberts,  2  Story's  C.  C.  R.  591. 

85.  B.  obtained  a  judgment,  on  the  7th  of  De- 
cember, 1843,  in  the  circuit  court  of  the  western 
district  of  Pennsylvania,  against  L.  and  M.  The 
defendants,  on  the  15th  of  December  follow- 
ing, prosecuted  a  writ  of  error  to  the  supreme 
court  of  the  United  States,  giving  security,  ap- 
proved by  the  court,  and  issuing  a  citation.  On 
the  1 1th  of  Januar}',  1844,  B.  issued  a  fieri  fa- 
cias on  the  judgment.  By  the  Court : — The  writ 
of  error,  bond  and  citation,  having  been  given 
in  due  season,  operated  as  a  stay  of  execution. 
A  supersedeas  to  the  fieri  facias' was  issued  by 
the  supreme  court.  Stockton  et  d.  v.  Bishopf  2 
Howard,  76. 

86.  An  act  of  the  state  of  Indiana  directs  that 
real  estate  shall  not  be  sold  under  an  execution, 
unless  the  rents  and  profits  of  the  estate,  for 
seven  years,  which  shall  be  first  offered  for  sale 
under  the  execution,  will  produce  at  the  sale  the 
amount  of  the  debt  and  costs.  This  is  a  re- 
striction on  the  power  of  the  sheriff,  and  a  sale 
of  the  fee  simple,  without  a  previous  offer  of  the 


rents  and  profits  for  sale,  is  void.    Ck 
see  V.  EtDtngj  3  Howard,  707. 

87.  Only  gold  and  silver  can  be  re< 
der  an  execution  by  the  marshal  in  th 
of  the  debt.    M^Farland  v.  Given, 
717. 

88.  The  marshal  is  bound  to  sell 
execution  which  came  into  his  hands 
term  of  ofiice.    Ibid, 

89.  The  marshal  of  the  United  St; 
an  execution  under  process  from  th 
the  United  States,  on  the  9th  of  Never 
The  sheriff  levied  an  execution  unc 
ment  of  the  state  court  of  Mississi] 
7th  of  December  following.  The  pui 
der  a  sale  by  the  marshal  under 
tion,  ac^juired  the  better  title  to  th 
sold.    Brown  v.  Clarke,  4  Howard,  1 

90.  An  execution  issuing  and  bear 
ter  the  death  of  the  defendant,  is  irr 
void ;  and  cannot  be  enforced  either 
real  or  personal  property  of  the  defer 
the  jnd^ent  is  revived  against  the  I 
visees  in  the  one  case,  or  personal 
tives  in  the  other.  Irvfin^s  Lessee  v 
a/.,  4  Howard,  76. 

91.  A  judgment  had  been  obtaine< 
cutfon  issued,  against  two  defendai 
date  after  the  death  of  one  of  the  ( 
and  lands  of  the  deceased  defendant 
The  sale  was  held  to  be  irregular, 
ment  should  have  been  revived  acaii 
viriDg  defendant,  and  the  heirs  of  tb 
defendant  before  the  issuing  of  the 
Ibid. 
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1.  Kentucky. — The  clauses  in  the ' 
Campbell,  under  which  the  land  in 
was  claimed,  were  as  follows :  "  an 
that  time,  my  said  half-brother,  Aller 
shall  become  a  citizen  of  the  Unite 
be  otherwise  qualified  by  law  to  tak 
real  estate  within  the  same,  I  then 
my  said  trustees,  or  the  survivor  or  f 
them,  shall  convey  to  my  said  half-l 
len  Campbell,  his  heirs  or  assigns,  in 
all  the  land  herein  before  described 
vise.  But  if  my  said  half-brother 
within  the  time  aforesaid,  become 
aforesaid,  I  then  direct  that  my  said 
the  survivor  or  survivors  of  them,  sli 
dispose  of  the  said  land,  hereby  dir 
conveyed  to  him,  on  two  years'  creil 
terest  from  the  date,  to  be  paid  an 
the  money  and  interest  arising  fron 
to  be  transmitted  to  my  said  half 
whom  I  give  and  bequeath  the  i 
should  my  said  half-brother  beconi 
of  the  United  States,  or  be  otherwii 
to  hold  real  estate  within  the  same, 
death,  it  is  then  my  will  and  desire  t 
have  the  sole  and  absolute  dispopa 
estate  herein  before  devised  or  be( 
him;  notwithstanding  he  may  not  I 
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ed  deeds  therefor  from  my  iiaid  tmsteeft.*'  The 
testator  died  in  October,  1799.  AUea  Guapbell^ 
a  native  of  Ireland,  came  to  the  state  of  Ken- 
tucky in  December,  1799  y  and  continued  to  re* 
side  therein  until  September,  1804,  when  he 
died.  On  the  18th  of  December,  1800,  the  legis- 
lature of  Kentucky  pas^d  a  law,^  under  which 
Allen  Campbell  was  authorized  to  hold  the  land 
devised  to  nim.  By  the  court : — The  devise  to 
Allen  Campbell  was  a  good  executory  devise, 
depending  on  the  contingency  of  his  becoming 
a  citizlh  of  the  United  Slates,  or  bekis  other- 
wise qualified  to  hold  real  estate.  Tnis  con- 
tingeDcy  was  not  too  remote.  It  must  neces- 
sarily, not  only  from  the  nature  of  the  con- 
tingency, but  by  express  limitation  in  the  de- 
vise, happen  in  the  lifetime  of  the  devisee,  if 
ever;  and  upon  the  happening  of  this  ooa- 
tin£:ency,  there  can  be  bo  doubt  but  the  devisee 
tDc3c  an  estate  in.  fee.  Beard  y,  RmcaOy  9  Pe- 
ters, 301. 

2.  A  testator  lent  to  his  son  W.  a  tract  of  land 
for  life,  and  *^  if  he  has  children,  at  his  death 
he  may  disfKise  of  it  as  he  thinks  proper;  re- 
serving to  his  now  wife,  the  use  of  toe  laDa  for 
her  life,  as  long  as  she  remains  his  widow;  but 
if  she  marry,  then  she  is  to  have  only  one-third 
part,  the  whole  or  part,  whichever  she  has,  to 
TO  held,  without  commitlins  waste."  "If  my 
son  W.  dies,  without  heirs,  then  the  land,  with 
the  consideration  abovementioned,  to  go  to  my 
son  Z.,''  &c.  This  is  an  executory  devise  to  W. 
in  tail,  after  an  estate  for  life  to  himself^  re- 
mainder in  fee  to  his  chiklren,  living  at  the  time 
of  his  death,  which  executory  devise  in  tail  ie 
to  take  effect  on  the  contingency  of  his  dying 
without  children,  living  at  the  time  of  his  death. 
Murdoch  et  d.  v.  Shackelford^s  Heirsj  1  Brockenb. 
C.  C.  R.  131. 

3.  A  testator  devises  his  estate  to  his  four 
brothers  and  sisters,  and  to  their  children;  "but 
if  they  should  all  die  without  leaving  any  issue 
of  the  body  of  either  of  them,  alive  at  the  time 
of  the  death  of  the  survivor  of  them,  or  if  such 
issue  should  die  before  attaining  the  age  of 
twenty-one  years,  then  my  desire  is,"  &c.  The 
term  issue  comprehends  as  well  the  more  re- 
niote  descendants  as  the  children  of  the  de- 
visee ;  and  consequently  the  remainder  over  is 
too  remote,  being  limited  to  take  effect  on  a 
contingency  which  may  not  happen  during  a 
life  in  being  and  twenty-one  years  afterwanls. 
Maxwell  et  d.  v.  Cdl,  Executor  et  d.,  2  Brockenb. 
C.  C.  R.  119. 

4.  A  devise  to  A  in  fee,  and  if  he  shall  die 
under  the  age  of  twenty-one  years,  and  without 
issue,  then  to  B  in  fee,  is  a  good  executory  de- 
vise; and  if  B  die  before  the  contingency  occur, 
it  descends  to  his  heir ;  and  so  from  heir  to  heir, 
until  the  contingency  happen,  when  it  vests  ab- 
solutely in  him  only  who  can  then  make  him- 
self heir  to  B.  Barnitz's  Heirs  v.  Casey^  7 
Cranch,  456 ;  2  Cond.  Rep.  561. 

5.  And  although  A  be  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  upon 
him,  is  not  merged  in  the  precedent  estate,  but 
on  the  death  of  A  devolves  to  the  next  heir  of 
B.    Ibid, 


6.  A  devised  all  his  real  estate  to  bis  soa  B 
and  his  heirs  lawfully  begotlei^  and  in  caae  a€ 
his  death,  without  such  iwaa^  be  orders  C^  kia 
executors  and  adrninistEmtors^  to  sell  the  real 
estate  within  two  years  after  the  soa's  demtii ; 
and  he  beqaeatha  the  prooeeda  thereof  fis  hi» 
brothars  and  sisters  by  name  and  heira  for  eve:^ 
or  such  of  thook  aa  sIhlE  be  living  at  the  deadlL 
of  B,  to  be  divided  between  them  in  equal  pco* 
portions,  ^lare  and  share  alike :  all  the  brothers 
and  sisters  die  leaving  issue  ^  then  C  dies,  and 
afterwards  B  dies  withont  issue.  Htld^  thai  tha 
word  heirs  in  the  bequest  of  the  proceeds  of  tha 
sale  of  the  real  estate^  was  a  word  of  linaita.tioQ  ^ 
and  that  aa  none  of  the  brothers  and  aiatoca 
were  living  at  the  death  of  R  the  devtaa  la 
them  could  not  take  effecL  Dat^s  Xcssae  ▼.. 
/onus.  8  Wheat  495 ;  5  Cond.  Rep.  505. 

7.  £.,  being  seized  of  knda  in  the  state  of 
New  York,  devised  the  same  to  his  son  Joaepk 
in  fee,  and  other  lands  to  his  sou  Medcef  in  fe^ 
and  added,  '^  It  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  my  sons  should  depart 
tms  life  without  lawful  issue,,  his  share  or  pait 
shall  go  to  the  sarvivor:  and  in  case  of  boih. 
their  deaths,  wixhont  lawful  issue,  then  I  give  all 
the  property  to  my  brother  J.  £.  and  my  aister 
H.  J.  and  their  heirs."  J.,,  one  of  the  eons,  died 
without  lawful  issue  in  1812,  leaving  his  brother 
M.  surviving,  who  afterwasds  died  without  is- 
sue. Hddy  that  J.  took  an  estate  in  fee,  defea- 
siblet  in  Uve  event  of  his  dyinn  without  issue^  in 
the  lifetime  of  hiabcothei  ]|  that  the  limitation 
over  was  good  as  an  eiecotery  devise;  and  the 
ea&ate,r  on  the  death  of  J.,  vested  in  his  survive 
ing  brother  M.  Jaelaon,  ex  dem.  St,  John^  t. 
Chevfr  12  Wheat.  153 ;  6  Cond.  Rep.  489. 

8.  A  devise  to  A,  ^^and  if  he  shall  die  without 
an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed,  to  be  eq.ually  divided 
amnngst  his  brothers  and  sisters,  or  their  heirs." 
A  takes  a  fee  simple  witk  an  executory  devise 
over  to  his  brothers  and  sisters*  Lippett  v.  Hop- 
kins et  d,y  1  Gallis.  C.  C.  R.  454. 

9.  If  the  devise  be  to  one  and  hia  heirs,  and 
upon  an  indefinite  failure  of  heirs,  then  over  to 
a  persoii  wha  might  be  an  heir  of  the  first  devi- 
see, his  estate  is  restrained  ta  a  fee  tail^  for  he 
could  never  be  without  heirs,  while  the  second 
devisee  or  his  heirs  existed ;  and  therefore  it  is 
plain  that  the  testator  used  the  word  heirs,  aa 
equivalent  to  heirs  of  the  body.  But  if  in  such 
case  the  devise  over  were  to  a  stranger,  the  gen- 
eral meaning  of  the  word  heirs  would  prevail, 
and  the  estate  over  being  too  remote,  would  be 
void  as  an  executory  devise.  LiUibridge  v.  Jdie, 
1  Mason's  C.  C.  R.  224. 

10.  So  also  if  the  devise  be  to  one  and  his 
heirs,  and  upon  a  limited  contingency  to  take 
effect  in  his  life,  as  upon  his  dying  under  age, 
then  over,  the  first  estate  is  a  tee  simple,  whe- 
ther the  ultimate  devisee  be  an  heir  or  a  stran- 
ger: for  the  second  devise  would  be  upon  a 
limited  contingency,  and  good  as  aj»  e^cecutorj 
devise,  and  tli^refore  it  is  not  neceraary  to  re- 
strain the  previous  estate,  in  order  1e  eficGtoate 
the:  intention  of  the  testator.    IbitL 
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11.  A  deyiee  over  after  a  fee,  in  case  the  ori- 
ginal devisee  should  die  before  he  came  of  age, 
or  without  issue,  is  a  good  executory  devise; 
and  the  word  "or,''  is  construed  "and;"  so  that 
the  second  devisee  would  be  defeated,  either  by 
the  iirst  devisee  attaining  his  age,  or  having 
issue :  and  the  reason  is,  that  otherwise,  if  the 
first  devisee  should  die  under  age,  although  he 
had  issue  living,  the  estate  to  him  would  be 
defeated,  contrary  to  the  manifest  intention  of 
the  testator.    Ibid, 

12.  Devise  by  testator  to  his  wife  for  life,  and 
after  her  decease  to  his  two  daughters  A  and 
B,  to  them  their  heirs  and  assigns,  but  in  case 
they  should  die  without  issue,  that  the  same 
should  go  to  and  vest  in  their  two  sisters  C  and 
D.  Held,  that  the  devise  to  A  and  B  was  a  fee 
tail,  and  not  a  fee  simple ;  the  contingency  upon 
which  the  limitation  was  to  take  effect,  not 
being  limited  to  a  life  in  being,  but  being  upon 
An  indefinite  failure  of  issue,  and  that  the  estate 
to  C  and  D  was  a  vested  remainder,  to  take 
effect  upon  the  death  of  both  A  and  6  w*ithout 
issue.  That  cross-remainders  in  tail  were  im- 
plied between  A  and  B.  That  at  common  law 
A  and  6  would  take  joint  estates  for  life,  with 
several  remainders  in  tail  to  their  issues;  but  by 
the  statute  of  Rhode  Island,  it  would  be  turned 
into  a  tenancy  in  common,  and  several  estates 
tail  in  possession  vested  in  them,    llnd, 

13.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  when  the  testator's  in- 
tention would  otherwise  be  defeated.  Willises 
Lessee  v.  Boucher^  3  Wash.  C.  C.  R.  369. 


EXECUTIVE  DEPARTMENT. 

1.  Where  the  heads  of  the  departments  of  the 
government  are  the  confidential  officers  of  the 
government,  merely  to  execute  the  will  of  the 
president,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitutional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  clear  than 
that  their  acts  are  only  politically  examinable. 
But  where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  it  seems  equally  clear  that 
the  individual  who  considers  himself  injured, 
has  a  right  to  resort  to  the  laws  of  his  country 
for  a  remedy.  Marbury  v.  Madison^  1  Cranch, 
137;  1  Cond.  Rod.  267. 

2.  The  president  of  the  United  States,  by 
siting  the  commission,  appointed  Mr.  Marbury 
a  justice  of  the  peace  for  the  county  of  Wash- 
ington, in  the  District  of  Columbia;  and  the 
seal  o\  I  he  United  States  affixed  thereto  by  the 
secretary  of  slate,  is  conclusive  testimony  of 
the  veritv  of  the  signature,  and  of  the  comple- 
tion of  the  appointment;  and  the  appointment 
conferred  on  nim  a  legal  right  to  the  office  for 
the  space  of  five  years.  Having  this  legal  right 
to  the  office,  he  has  a  consequent  rif  ht  to  the 
commission;  a  refusal  to  deliver  which,  is  a 
plain  violation  of  that  right,  for  which  the  laws 
of  the  country  afford  him  a  remedy.    Ibid, 

3.  Sk)me  point  of  time  must  be  taken,  when 
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the  power  of  the  executive  over  an 
removable  at  his  will,  must  cease, 
of  time  must  be  when  the  constituti 
of  appointment  has  been  exerciseci 
power  has  been  exercised,  when  tl 
required  from  the  person  possessing 
has  been  performecf.  This  last  act  it 
ture  of  the  president.    Ibid, 

4.  The  president  of  the  United  St 
discretionary  power  to  allow  such 
number  of  rations  to  officers  comn 
separate  posts,  as  he  may  think  ji 
respect  to  the  special  circumstance 
post.  The  law  granting  this  authoi 
imperative;  and  m  the  exercise  of 
tion,  the  president  may  allow^  or  refu 
additional  rations,  as  in  hisopmion  he 
proper.    1  Peters,  296. 

5.  The  secretary  of  war,  as  the 
organ  of  the  president,  under  a  genera 
from  him,  may  exercise  the  power, 
the  allowance  to  officers  having  a  sep 
mand.    Ibid.  297. 

6.  The  president  of  the  United  Stc 
executive  of  the  nation,  has,  as  an  i 
the  office,  a  right  to  employ  all  the 
customary  means  acknowledged  in  w; 
it  into  efiect.  He  may  therefore  aut 
capture  of  all  enemy's  property,  wh 
the  law  of  nations,  it  may  be  lawfu 
and  is  not  restrained  from  authorizir 
on  land.    The  Emulousy  1  Gallis.  C.  C 

7.  To  contend  that  the  obligations  i 
the  president,  to  see  the  laws  faithfull} 
implies  a  power  to  forbid  their  exec 
novel  construction  of  the  constitution, 
tirely  inadmissible.  Kenddlj  Postmast 
V.  T%e  United  StcUis,  12  Peters,  524. 

8.  Congress,  by  a  special  act  pass 
purpose,  directed  the  accounts  of  cc 
contractors  to  be  referred  to  the  solic 
treasury,  and  that  the  amount  found  1 
citor  to  be  due  to  the  contractors, 
passed  to  their  credit  by  the  postmas 
of  the  United  States.  The  postmasi 
refused  to  allow  to  the  credit  of  the 
tractors,  the  whole  sum  found  to  du 
by  the  solicitor  of  the  treasury,  and  a  i 
was  asked  from  the  circuit  court  of  t 
of  Columbia,  to  bo  directed  to  the  p 
general,  commanding  him  to  conform 
of  congress,  and  the  report  of  the  soli( 
treasury.  In  opposition  to  the  praj 
mandamus,  it  was  ur^red  that  the  p 
general  was  alone  subject  to  the  ai 
the  president  of  the  Uuite<i  Stales,  wi 
to  the  execution  of  the  duty  imposed 
the  law  under  which  the  solicitor  of  tl 
acted;  and  this  right  of  the  pres 
claimed  as  crowing  out  of  the  oblij 
posed  upon  him  by  the  constitution,  to 
that  the  laws  be  faithfully  executed 
Court: — This  doctrine  cannot  receive 
tion  of  this  court.  It  would  be  vest 
president  a  dispensing  power,  whic 
countenance  for  its  support  in  any  p 
constitution,  and  is  asserting  a  princj] 
if  carried  out  in  its  lesnlts  to*  all  cai 
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the  surveyors  in  a  depoaitioii  ngularlr  taken, 
refer  to  the  certificate  as  containiitg  what  tbay 
JciMw  on  the  sobject)  it  is  evideace.  Umitid 
SiaUs  T.MUcheU,  2  Wash.  C.  C.  R.  478. 

1308.  The  report  of  a  sanrey  made  upon  an 
examination  of  a  yessel,  for  the  jmrpose  of 
asoertaining  her  situation,  after  a  disaster  in  a 
fbieign  port,  is  not  evidence  of  the  facts  stated  m 
it,  but  only  that  such  surrey  nvas  made.  W^wan 
4t  td,  V.  The  Inntrwftce  Compamf  of  Ncrtk  Ame- 
rica, 2  Wash.  C.  C.  R.  152. 

1309.  If  the  certificate  of  the  sarvejr  of  a  ves- 
•el  be  read,  for  the  purpose  of  proving  that  a 
survey  and  condemnation  of  the  vessel  had  taken 
place,  and  lo  prove  no  other  iuA  stated  in  it,  the 
party  who,  for  this  purpose  only,  gave  it  in  evi- 
deace, will  not  be  thereby  prevented  from  im- 
peaching the  credit  of  toe  surveyors,  whose 
depositions  have  been  read.    Ibii.  480. 

16.  Incompettney  of  TfUnestes  from  Cinwm. 


1310.  A  person  who  has  been  convicted  in  the 
eourt  of  the  state  of  Pennsylvania,  of  an  assault 
and  battery,  with  intent  to  mariJer,  and  sen- 
tenced to  fine  and  imprisonment,  is  a  competent 
witness.  Incompetency,  produced  by  the  con- 
Tiction  of  a  witness,  depends  on  the  punishment, , 
and  not  on  the  nature  of  the  offence ;  yet,  where 
an  infamous  punishment,  in  the  discretion  of  the 
court,  is  not  added,  there  is  no  disqualification, 
because  it  might  have  been  inflicted.  Fine  anil 
imprisonment  is  not  an  infamous  punishment. 
United  States  v.  Srockius,  3  Wash.  C.  C.  R.  99. 

1311.  An  accomplice,  separately  indicted,  is  a 
competent  witness  in  favour  of  or  against  a  per- 
son indicted  for  a  crime.  United  States  v.  Htnrjfy 
4  Wash.  C.  C.  R.  428. 


ESTATE. 

1.  Under  the  statutes  of  descents  of  Rhode 
Island,  of  1822,  brothers  and  sisters  of  the  half 
blood,  inherit  equally  with  those  of  the  whole 
blood.  Gardner  v.  CoUins^  3  Mason's  C.  C.  R. 
398. 

2.  A.  devised  an  estate  to  his  son,  J.  S.,  and 
to  his  male  heir  (in  the  sinprular),  and  to  his  heirs 
and  assigns  for  ever;  but  if  it  snould  so  be,  that 
J.  S.  should  depart  this  life,  leaving  no  male 
heir  lawfully  begotten  of  his  body  as  aforesaid, 
*^  then  to  the  testator's  grandson,  W.  0.,  in  fee.'* 
Held,  that  J.  S.  took  an  estate  tail,  with  remain- 
der over  to  W.  0.,  in  the  indefinite  issue  of  J.  S. 
O^xnme  v.  Skreeve,  3  Mason's  C.  C.  R.  391. 

3.  In  Vermont,  tenants  in  common  may  main- 
tain a  joint  action  of  ejectment.  Hicks  v.  Rogers, 
4  Craiich,  165^;  2  Cond.  Rep.  69. 

4.  One  tenant  in  common  may  oust  his  co- 
tenant,  and  hold  in  severalty ;  but  a  silent  pos- 
session, unaccompanied  by  an  act  amounting  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that 
the  possession  is  adverse,  cannot  be  construed 
into  an  adverse  possession.  JtPClung  v.  Rossj  5 
Wheat.  1 16 ;  4  Cond.  Rep.  603. 

6.  A  devise  to  *'A  ana  to  his  male  children, 
lawfully  begotten  of  his  body,  and  their  heirs  for 


ever,  to  be  equally  divided  anoDg  tkem  and 
their  heirs  for  ever,"  passes  a  life  estate  to  A, 
witth  a  contingent  remainder  in  fee  to  his  dul- 
dren,  he  having  no  chiidren  when  the  will  was 
made,  fibao*  v.  Se^Amry,  1  Sumner's  C  C.  B. 
235. 

6.  A  devise  to  A  for  life,  and  after  her  deaih 
to  her  second  son  B,  and  Is  his  hwf  ally  heganea 
children  in  fee  simple  for  evier :  but  m  ease  be 
should  die  without  children  bwiaily  begetlen,  to 
to  C,  the  other  son  of  A,  and  to  his  lawfully  be- 
gotten children  for  ever.  At  the  time  the  will 
was  mado^  B  had  no  diiUven.  Held,  that  fi  took 
an  estate  m  fee  tail,  with  lemainder  to  C,  on  an 
indefinite  failure  of  issue  of  B.  PerJbiiaa  ▼. 
JBotodota,  1  Smnoer's  C.  C.  R.  369. 

7.  By  the  Massscfaosetts  statutes  of  deeoeni) 
reversions  and  remainders,  after  life  estate^ 
vested  by  descent  in  the  intestate,  passes  to  his 
heirs,  without  any  regard  to  the  ancestor  bmm 
whom  he  inherited,  in  the  nme  manner  as  es- 
tates in  possession.  The  common  law,  in  sack 
case,  is  different,  and  gives  the  estate  in  reve»> 
sion  to  the  heir  of  the  fimt  purchaser,  or  rever- 


sioner, who  is  heir  at  the  time  whea  the  lifo 
estate  expires.  Cooik  v.  Hmmmmd,  4  Msson's  C» 
C.  R.  467. 

8.  Contingent  remainders  and  executory^ 
vises,  are  transmissible  to  the  heirs  of  the  puty 
to  whom  they  are  limited,  if  he  chance  to  die 
before  the  contingency  tixpfmk.  The  estaia 
vests  in  him  who  is  tiie  heir  of  the  deviss^ 
when  the  contingency  happens.  Bemnts^s  !»> 
see  V.  Caseffj  7  Cranoh,  466 ;  2  Cond.  Rep.  661. 

9.  When  the  commonwealth  is  seised  ander 
an  inquest  of  office  of  lands,  that  seisin  ranst  bs 
deemed  to  continue  until  the  title  is  lawfnSy 
parted  with  ]  for  the  commonweahh  cannot  lie 
disseised.  A  resolve  of  the  legidatnre,  releasing 
such  title  to  another,  may  M  construed  ss  a 
grant,  if  necessary  to  give  it  efiect.  Stakes  r* 
Dawes,  4  Mason's  C.  C.  R.  268. 

10.  A  liberty  granted  in  a  deed  to  dig  a  caasl 
through  the  grantor's  land,  does  not  include,  as 
an  incident,  the  proprietary  interest  in  the  ss^ 
when  dog  up  and  removed.  Lyman  v.  Anuiif 
5  Mason's  C.  C.  R.  195. 

11.  An  inquest  of  office,  by  the  attorney- 
general,  for  lands  escheating  to  the  government 
by  reason  of  alienage.  Is  evidence  of  title  in  aB 
oases;  but  is  not  conclusive  evidence  i^gaiast 
any  person  who  was  not  tenant  at  the  time  of  ihs 
inquest,  or  party,  or  privy  thereto.  Such  per- 
sons may  prove  that  tnere  are  kwfol  heirs,  ast 
aliens,  in  esse.  Stokes  ▼.  Dawes,  4  Mason^  C 
C.  R.  268. 

12.  Where  the  estate  of  a  tenant  in  fee  isi 
male  was  confiscated  to  the  commonwealth^  ua> 
der  Ae  statute  of  Masaachuaetts,  of  30lh  sf 
April,  1779,  for  confiscating  die  estatea  of  ab- 
sentees :  Held,  that  the  estate  of  the  remaindes* 
man  was  not  thereby  divested,  but  that  the  eoai^ 
mon wealth  took  only  by  virtue  of  the  confisca- 
tion such  an  estate  as  the  absentee  had  ia  the 
premises.  Also,  held,  that  the  tenant  in  poBBe»> 
sion  of  the  premises  under  a  defective  titk  fiom 
the  commonwealth,  after  the  expiration  of  the 
estatei  was  entitled  to  the  valae  of  his  impmr» 
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DPntB.    Borland  t.  iDMa,  4  Mason's  C  C  R. 
174. 

18.  In  Mftflinciraaetl^  m  feme  eovert  may  oon- 
rey  her  estate  by  deed  jommg  iK*ith  her  bni^band; 
•8  fuliy  as  tbe  same  ooald  be  conTeyed  m  Eng- 
land by  a  fine  or  recoyery.  DwrmU  t.  Ritckkj  4 
Mason's  C.  C.  R.  45. 

14.  A,  and  B  his  wife,  dm^eyed  her  estate  to 
C  and  his  heirs  to  the  use  of  A  and  B  during 
their  joint  liYos.  and  to  the  use  of  the  sorviTor  in 
fee  simple,  mid,  that  this  deed  opemted  as  a 
feoffment^  and  the  uses  were  well  mised  ont  of 
the  seisin  of  C,  and  were  ezeciiaed  by  the  sta- 
tate  of  uses.    IhU. 

15.  J.  P.,  by  his  hat  will,  after  certain  peeti- 
niary  legacies,  derised  as  follows: — ^Item,  I 
give  and  bequeath  nnto  my  loring  wife  M.,  all 
Uie  rest  of  my  lands  and  tenements  whatsoever, 
whereof  I  shall  die  seised,  in  possession,  rever- 
sion or  remainder,  provided  she  has  no  lawful 
issue.  Item,  I  give  and  bequeath  unto  my  be- 
loved wife^  whom  I  likewise  constitute  make 
and  ordain  my  sole  executrix  of  this  my  fast  will 
and  testament,  all  and  singular  my  lands,  mes- 
suages and  tenements,  by  her  freely  to  be  pos- 
sessed and  enjoyed,^  &c.  The  testator  oied 
seised  without  issue,  and  after  his  death  the 
widow  married  one  O.  U.,  by  whom  she  had 
lawful  issue.  Held,  that  she  took  only  an  estate 
for  life,  under  tbe  will  of  J.  P.  Wrighi  v.  Dtnjij 
ex  dem.  Page^  10  Wheat.  204 ;  6  Cond.  Rep.  76. 

16.  The  testator  devised  to  his  sou  Joseph 
Eden,  certain  portioDS  of  his  estate  in  New  YoiJc, 
among  which  were  the  premises  sought  to  be 
recovered  io  this  suit,  to  htm,  his  heirs,  execu- 
tors and  administrators  forever.  In  like  maimer 
he  devised  to  his  son  Medcef^  his  heirs  and  as- 
signs, certain  other  portions  oi  his  property,  and 
adds  the  following  clause: — "It  is  my  will,  and 
1  do  order  and  appoint,  that  if  either  of  my  said 
Bons  should  depart  this  life  without  lawful  issu& 
his  share  or  part  shall  go  to  the  survivor.  And 
in  case  of  both  their  deaths,  without  lawful  issue, 
I  give  all  the  property  aforesaid  to  my  brother. 
John  Eden,  of  Lofiers,  in  Cleavelamf  in  York- 
ahire,  and  my  sister  Hannah  John««on,  of  Whitby 
in  Yorkshire,  and  their  heirs."  Medcef  Eden 
died  without  i»ue,  having  devised  his  estate  to 
his  widow,  and  other  devisees  named  in  his  will. 
According  to  the  established  law  of  New  York, 
nothing  passed  under  the  ulterior  devise  over  to 
John  Ellen  and  Hannah  Johnson.  Medcef  Eden, 
on  the  death  of  bis  brother  Joseph  Eden,  became 
seised  of  an  estate  in  fee  simple  absolute.  Wmr- 
ing  V.  Jackson  et  d^  1  Peters,  571. 

17.  After  giving  pecuniary  legacies  to  his 
sisters,  the  testator  devises  as  follows:  "I  give 
to  my  wife  M.  all  the  rest  of  my  kw)ds  and  tene- 
ments whatsoever,  whereof  I  shall  die  seised,  in 
possession,  reversion  or  remainder,  provided  tnat 
she  has  no  lawful  issue.  Ilea,  1  give  to  my 
wife  Mary,  whom  I  also  make  my  sole  execu- 
trix, all  and  singular  my  lands,  messuages  and 
tencnrnents.  by  her  freely  to  be  possessed  and 
enjoyed  "  After  revoking  all  former  wills,  he 
makes  A.  B.  executor  of  his  will,  *<to  take  and 
see  the  same  performed,  according  to  its  true 
intent  and  meaning;  and  for  Ids  pains" — cleaving 
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the  sentence  unfinished.  Mary,  the  wife,  took 
au  estate  for  life  only.  Lessee  of  Page  v.  Wri^t^ 
4  Wash.  C.  C.  R.  194. 

18.  A  devise  to  A.,  ^and  if  he  shall  die  with- 
out an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  that  is  to  him 
herein  bequeathed,  to  be  equally  divided  amongst 
his  brothers  and  sisters,  or  their  heirs."  A.  takes 
a  fee  simple,  with  an  executory  devise  over  to 
his  brothers  and  sisters.  Lippet  v.  Hopkins  etoL^ 
I  Gallis.  C.  C.  R.  454. 

19.  The  w*ords,  ^*I  give  Geoi^e  Gilmer  all 
the  estate  called  Mairowbone,  in  the  county  of 
Henry,"  carry  a  fee.  LamberVs  Lessee  v.  Potnt, 
3  Crunch,  97 ;  1  Cond.  Rep.  466. 

20.  E.  being  seised  of  lands  in  the  state  of 
New  York,  devised  the  same  to  his  son  Joseph, 
m  fee,  and  other  lands  to  his  son  Medcef,  in  fee. 
and  sodded,  *^  it  is  my  will,  and  I  do  order  ana 
appoint,  that  if  either  of  my  sons  should  depart 
this  life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor  ]  antl  in  case  of  both  tneir 
deaths  without  lawful  issue,  then  I  give  all  the 
property  to  my  brother  I.  E.  and  my  sister  H.  I. 
and  their  heirs."  J.,  one  of  the  sons,  died  with- 
out lawful  issue  in  1812,  leaving  his  brother  M. 
surviving,  who  afterwards  died  without  issue. 
Held,  that  J.  took  an  estate  in  fee  ]  defeasible, 
in  the  event  of  his  dyins  without  issue  in  the 
lifetime  of  his  brother;  Uiat  the  limitation  over 
was  good  as  an  executory  devise ;  and  the  estate, 
on  the  death  of  J.,  vested  in  his  surviving  bro- 
ther M.  Jackson,  ex  dem.  St,  John^  v.  Chew,  12 
Wheat.  153;  6  Cond.  Rep.  489. 

21.  A  devised  to  A,  and  if  he  die  without 
heir  or  issue,  the  estate  to  go  to  B,  his  brother: 
gives  an  estate  tail  to  A  by  implication.  WUlir 
Lessee  v.  Bueher  et  id^  3  \Vash.  C.  C.  R.  369. 

22.  The  testator  devised  to  Elias  Magruder 
during  his  natural  life  one  hundred  acres  of  land 
h)  Washington  county,  Maryland.  In  case  E.  M. 
should  have  heirs  lawfully  be0>tten  of  him,  he 
gave  the  one  hundred  acres  to  him  and  his  heirs 
and  assigns  for  ever.  But  should  E.  M.  die  with- 
out such  heirs,  he  ^ve,  bequeathed,  devised 
and  desired  the  hundred  acres  to  be  sold  to  the 
highest  bidder,  and  the  money  derived  from  the 
sale  he  gave  to  his  six  married  children.  Held, 
that  Elias  Magruder  took  only  a  life  estate  in  the 
land.  ShHver^s  Ijessee  v.  l^Mi  etal^  2  Howard, 
55. 

EXCHANGE  OP  PROPERTY. 

1.  Louisiana. — ^A  paper  was  executed  byR. 
R.  K.,  of  New  Orleans,  statmg  that  tbe  grantor, 
for  and  in  considemtion  of  a  certain  lot  of  ground, 

ideseribif^  it.)  conveyed  and  transferred  unto  J. 
I,  and  S.  B.  all  his  right,  title,  and  interest  in  a 
certain  tmct  or  paroel  of  lacid^  (describing  it,) 
hereby  warranting  and  defending  unto  the  said 
J.  B.  and  S.  B.  all  his  right  and  title  in  the  same, 
aod  unto  all  persons  claiming  under  them.  The 
paper,  called  under  tbe  laws  of  Louisiana  an 
"  act  of  sale,"  was  signed  by  R.  R.  K.,  J.  B.,  and 
S.  B.,  and  a  notary  of  New  Orleans ;  and  was  de- 
posited in  the  office  of  the  notary.  This  was  not 
,  an  '' exchange  of  property,"  according  to  the  laws 
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of  Louisiana  j  and  J.  B.  and  S.  B.  did  not,  by  ac- 
cepting the  transfer  of  property  made  by  the 
same,  and  signing  the  paper,  incur  the  two  obli- 
gations imposed  on  all  vendors  by  the  civil  code 
of  Louisiana,  that  of  delivering  and  that  of  war- 
ranting the  lot  of  ground  sold  to  R.  R.  K. ;  and 
did  not  thereby  become  liable  for  the  value  of 
the  proper tjT  stated  in  the  said  "act  of  sale"  to 
have  been  given  for  the  property  conveyed  there- 
by. Preston,  Executor  of  Brown,  v.  Kttni^  14 
Peters,  133. 

2.  "  Exchange,*'  according  to  the  civil  code  of 
Louisiana,  imports  a  reciprocal  contract )  which, 
by  article  1758  of  that  code,  is  declared,  when 
the  parties  expressly  enter  into  mutual  agree- 
ments.   Ibid, 

3.  An  exchange  is  an  executed  contract;  it 
operates,  per  se,  as  a  reciprocal  conveyance  of 
tne  thing  given  and  of  the  thing  received.  The 
thing  given  or  taken  in  exchange  must  be  speci- 
tic,  and  so  distinguishable  from  all  other  things 
of  the  like  kind  as  to  be  clearly  known  and  iden- 
tified. Under  the  civil  law  of  Louisiana,  the 
exchanger  who  is  evicted  has  a  choice  either  to 
sue  for  damages,  or  for  the  thing  he  gave  in  ex- 
change. But  ne  must  first  be  evicted  before  his 
cause  of  action  can  accrue.    Jbid, 


EXECUTION. 

1.  Money  may  be  taken  in  execution,  under 
process  of  fieri  facias,  if  it  is  in  the  possession 
of  the  defendant.  Turner  v.  Fendall,  X  Craach, 
li7;  1  Cond.  Rep.  261. 

2.  The  general  rule  of  law  is,  that  all  the  pro- 
perty of  the  debtor  may  be  taken  in  execution ; 
and  whenever  an  ofilcer  has  it  in  his  power  to 
satisfy  an  execution  in  his  hands,  it  is  his  duty 
to  do  90 :  and  if  he  omits  to  perlorm  his  duty, 
he  must  be  accountable  to  those  who  suffer  by 
his  omission.    Ibid. 

3.  An  execution  issued  previous  to  the  day  on 
which  by  law  it  ought  to  have  issued^  is  not 
void ;  if  irregular,  the  court  out  of  which  it  issues 
will  set  it  aside.  Blaine  v.  Tke  Charles  Carter^ 
4  Cranch.  328;  2  Cond.  Rep.  127. 

4.  The  sherifiT,  having  a  fieri  facias  in  his 
hands,  and  having  received  money  for  the  de- 
fendant in  the  same,  under  an  execution,  in 
which  the  defendant  was  plaintiff,  levied  on  the 
money  in  his  hands,  and  paid  the  same  to  the 
plaintiff  in  the  fieri  facias.  Held,  that  under  the 
law  of  Virginia,  it  was  the  duty  of  the  sheriff  to 
have  the  money  made  under  the  fieri  facias  in 
court  on  the  return  day  of  the  writ,  and  that  he 
was  not  justified  in  paying  over  the  same.  Ibid, 

5.  Under  the  law  of  Virginia,  which  directs 
the  nheriff  holding  an  execution  against  the 
goods  and  effects  of  defendants,  to  take  forth- 
coming bonds,  for  the  property  levied  upon  by 
the  execution,  and  authorizes  execution  to  issue 
for  the  amount  of  the  debt  due  upon  the  original 
execution,  after  fen  days'  notice  to  the  obligors 
in  the  bond  of  the  motion  for  execution,  the  pro- 
perty levied  on  not  having  been  rectelivered, 
according  to  the  condition  of  the  bond ;  if  the 
notice  given  to  the  obligees,  of  the  plaintiff's 


intention  to  proceed,  is  sufficiently  explicit  to 
render  mistake  impossible,  it  will  be  sostained, 
although  the  whole  of  the  defeadants  in  the 
original  execution  may  not  be  named  in  the  oo> 
tice.  Nice  and  technical  objectione  to  the  notioe, 
where  every  purpose  of  substantial  jiutice  ii 
effected,  ought  not  to  be  favoured.  Mamkr 
et  al.  V.  Brown,  1  Peters,  684. 

6.  It  seems  there  is  no  act  of  assemblr  of 
Maryland  which  declares  a  judgment  to  oe  a 
lien  on  real  estate,  before  execution  iwoed  tod 
levied.  But  by  an  act  of  parliament  of  5  6eoc]ge 
IL,  ch.  7,  lands  in  the  colonies  are  subied  to 
execution  as  chattels,  in  favour  of  British  mer- 
chants. This  statute  has  been  adopted  aod  ia 
use  in  Maryland  ever  since  its  paeeage,  as  the 
only  one  under  which  lands  have  been  taken  in 
execution  and  sold.  Tayloe  v.  Thomfwa,  5  Po' 
ters,  358. 

7.  It  is  admitted,  that  though  this  statute  ex- 
tends  in  terms  only  to  executions  in  faroor  of 
British  merchants,  it  has  long  received  an  equi- 
table construction  applying  it  to  all  iudgmeot 
creditors;  and  that  tnis  construction  nas  been 
utiiform  throughout  the  state.    Ibid.  . 

8.  As  congress  has  made  no  new  law  on  this 
subject,  the  circuit  court  were  bound  to  decide 
this  case  according  to  the  law  of  Maryland. 
which  does  not  consist  merehr  of  enactmeots  oi 
their  own  or  the  statutes  of  England,  in  foroe  or 
adopted  by  the  legislature.  The  decution  of  their 
courts,  the  settled  and  uniform  practice  and  usage 
of  the  state  in  the  practical  operation  of  its  pn^ 
visions,  evidencing  the  judicial  oonstructioD  of 
its  terms,  are  to  be  coaaidered  as  a  part  of  the 
statute,  and  as  such  furnish  a  role  for  the  deci 
sions  of  the  federal  courts.  The  statote  and  iti 
interpretation  form  together  a  rule  of  title  and 
property  which  must  he  the  same  in  all  coarti. 
It  is  enough  for  the  supreme  ooart  to  know  that 
by  ancient,  well  established,  and  unifonn  uaA 
it  has  been  acted  on  and  oonaidered  as  ejcteod- 
ing  to  all  judgments  in  fiurour  of  any  peraoDs; 
and  that  sales  under  them  have  always  beea 
held  and  respected  as  valid.    Ibid, 

9.  Though  the  statute  of  5  George  II.  doesnot 
provide  that  a  judgment  shall  be  a  lien  from  the 
time  of  its  rendition,  yet  there  is  abnndaot  evi- 
dence that  it  has  always  been  so  oonaidered  and 
acted  on.    Ibid. 

10.  The  plaintiff  In  a  j[udgment  has  an  tn- 
doubted  right  to  an  execution  against  thepenn 
and  the  personal  or  real  property  of  the  dew- 
ant  :  he  has  his  election ;  but  his  adoption  of  any 
one  does  not  preclude  him  from  resorting  to  the 
other,  if  he  dobs  not  obtain  satisfaction  of  the 
debt  on  the  first  execution.  His  remedies aie 
cumulative  and  successive,  which  he  may  por- 
sue  until  he  reaches  that  point  at  which  tltt  «« 
declares  his  debt  satisfied.    Ibid, 

11.  A  capias  ad  satisfaciendum  execotei  dotf 
not  extinguish  the  debt  for  which  it  issoed.  u 
the  defendant  escape,  or  is  discharged  byope^ 
tion  of  law,  the  judgment  retains  its  lien,  and 
may  be  enforced  on  the  property  of  the  defeno» 
ant ;  the  creditor  may  retake  him  if  he  escape 
or  sue  the  sheriff.    Aid. 

12.  We  know  of  no  rule  of  law  which  dcprii* 
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the  plaintiff  in  a  judgment  of  one  remedy  by  the 

gursoit  of  another,  or  of  all  which  the  law  gives 
im.  The  doctrine  of  election,  if  it  exists  in  any 
ease  of  a  creditor,  unless  under  the  statutes  of 
bankruptcy,  has  never  been  applied  to  a  case  of 
a  defendant  discharged  under  an  Insolyent  act 
by  operation  of  law.    Ibid, 

13.  The  greatest  effect  which  the  law  gives 
to  a  commitment  on  a  capias  ad  satisfaciendum 
is  a  suspension  of  the  other  remedies  during  its 
continuance :  whenever  it  terminates  without 
the  consent  of  the  creditor,  the  plaintiff  is  re- 
stored to  them  as  fully  as  if  he  had  never  made 
use  of  any.    Ibid, 

14.  The  escape  of  the  defendant,  by  his 
breach  of  prison  bounds,  could  not  affect  the 
lien  of  the  judgment :  the  plaintiff  was  not  bound 
to  resort  to  the  prison  bond  as  his  only  remedy : 
A  judgment  on  it  against  the  defendant,  was  no 
bar  to  proceeding  by  fieri  facias.    Ibid, 

15.  The  fifth  section  of  the  act  of  congress 
for  the  relief  of  insolvent  debtors,  declares  '4iiat 
no  process  against  the  real  or  personal  property 
of  the  debtor  shall  have  any  effect  or  operation, 
except  process  of  execution,  and  attachment  in 
the  nature  of  execution,  which  shall  have  been 
put  into  the  hands  of  the  marshal  anteoedent  to 
the  application.^'  The  application  of  this  clause 
in  the  section,  was  intended  only  for  a  case 
where  one  creaitor  sought  to  obtain  a  preference 
by  process  against  the  debtor^s  property  after 
his  application.  In  such  case  the  execution 
shall  have  no  effect  or  operation ;  but  where  the 
incumbrance  or  lien  had  attached  before  the  ap- 
plication, it  had  a  priority  of  payment  out  of  the 
assigned  fund.    Rid. 

16.  A  purchase  under  a  fieri  facias,  duly  is- 
sued, is  legal  as  respects  the  purchaser,  provided 
the  writ  be  levied  upon  the  property  before  the 
return  day  :  although  the  safe  l)e  made  after  the 
return  day,  and  the  writ  is  never  actually  re- 
lumed. iVheaian  v.  Sexton^s  Lessee,  4  Wheat. 
503;  4  Cond.  Rep.  519. 

17.  Congress  has  b^  the  constitution,  power 
to  make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has 
|iower  to  pronounce.  Wayman  et  td.  v.  Southard 
€t  <d.,  10  Wheat.  1;  6  Cond.  Rep.  1.  Bank  of 
the  U,  States  v.  Hdsteadj  10  Wheat.  51 ;  6  Cond. 
Rep.  221. 

18.  An  execution  is  the  end  of  the  law.  It 
gives  the  successful  party  the  fruits  of  his  judg- 
ment, and  the  distress  warrant  is  a  most  effective 
execution.  It  may  act  on  the  body  and  estate 
of  the  individual  against  whom  it  is  directed. 
United  States  v.  Nauru,  9  Peters,  8. 

19.  Pronerty  once  levied  on.  remains  in  the 
custody  ol  the  law,  and  it  is  not  liable  to  be  taken 
by  another  execution,  in  the  hands  of  a  different 
omcer ;  and  especially  by  an  officer  acting  under 
a  different  jurisdiction.  Hagan  v.  Lucas,  10  Pe- 
ters, 400. 

20.  Personal  property  vras  levied  on  byashe- 
riflf  under  the  judgment  of  the  state  court  of  Ala- 
bama, and  was,  according  to  the  provisions  of 
the  law  of  that  state^  delivered  to  a  person 
claiming  title  to  it  against  the  defendant  m  the 
execution,  and  who  gave  bond  to  the  sheriff  for 


the  same.  The  marshal  of  the  United  Statesj 
under  an  execution  issued  against  the  same  de- 
fendant on  a  judgment  obtained  in  the  court  of 
the  United  States,  levied  on  the  property  in  the 
hands  of  the  claimant  before  the  validity  of  his 
claim  was  decided.  By  the  Court : — A  most  in« 
jurious  conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  state 
courts,  if  the  final  process  of  the  one  could  be 
levied  on  property  which  had  been  taken  by  the 
process  ot  the  other.  The  marshal  or  the  she- 
riff, as  the  case  may  be,  by  a  levy,  acquires  a 
special  property  in  the  goods,  and  may  maintain 
an  action  for  them.  But  if  tne  same  goods  may 
be  taken  in  execution  at  the  same  time  by  the 
marshal  and  the  sheriff,  does  this  special  pro- 
perty vest  in  the  one  or  the  other,  or  both  of 
them  1  No  such  case  can  exist :  property  once 
levied  on,  remains  in  the  custody  of  the  law, 
and  it  is  not  liable  to  be  taken  by  another  execu- 
tion in  the  hands  of  a  different  officer ;  and  es- 
pecially by  an  ofiioer  acting  under  a  different 
jurisdiction.    Ibid. 

21.  On  the  giving  of  the  bond,  the  property 
is  placed  in  the  possession  of  the  claimant.  His 
custody  is  substituted  for  the  custody  of  the 
sheriff  The  property  is  not  withdrawn  from 
the  custody  of  law.  In  the  hands  of  the  claim- 
ant, under  the  bond  for  its  delivery  to  the  sheriff, 
the  property  is  as  free  from  the  reach  of  other 
proc^esses,  as  it  would  have  been  in  the  hands 
of  the  sheriff.    Ibid. 

22.  Under  the  state  jurisdiction,  a  sheriff  hav- 
ing execution  in  his  hands  may  levy  on  the  same 
goods :  and  where  there  is  no  prior  claim,  on  the 
sale  of  the  goods,  the  proceeds  should  be  applied 
in  proportion  to  the  sums  named  in  the  execu- 
tions. And  where  a  sheriff  has  made  a  levy, 
and  afterwards  receives  executions  against  the 
same  defendant,  he  may  appropriate  anv  surplus 
that  shall  remain  after  satisfymg  the  first  levy, 
by  the  order  of  the  court.  But  the  same  rule 
does  not  govern  where  the  executions  issue  from 
different  jurisdictions.  The  marshal  may  apply 
moneys  collected  under  several  executions,  the 
same  as  the  sheriff.  But  this  cannot  l>e  done  as 
between  the  marshal  and  the  sheriff.    Ibid. 

23.  If  a  creditor,  after  execution,  permit  the 
property  levied  upon  to  remain  in  the  possession 
of  the  defendant,  and  an  after  execution  com(;s 
and  the  same  goods  are  levied  upon,  the  subse- 
quent execution  ,wi]l  take  the  preference.  United 
Slates  V.  Conynrham,  4  Dell.  358. 

24.  niie  14th  section  of  the  judiciary  act  of 
September  24th,  1789,  ch.  20,  authorizes  the 
courts  of  the  United  States  to  issue  writs  of  ex- 
ecution upon  jud^ents  which  they  have  ren- 
dered. This  section  provides  only  for  issuing 
the  writ,  and  directs  no  mode  of  proceeding  by 
the  officer  obeying  its  command.  Bank  of  the 
U.  States  V.  Halstead,  10  Wheat.  51;  6  Cond. 
Rep.  221. 

25.  An  extent  under  the  statute  of  IMassachu 
setts  of  1784,  upon  real  estate,  is  not  good,  un- 
less it  appear  by  the  return  that  all  the  apprais- 
ers are  sworn,  nor  unless  all  the  appraisers  con- 
cur in  the  appraisement.  United  States  v.  Slade^ 
2  Mason's  C.  C.  B.  71. 
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ms.  Bat  it  n  not  essential  %o  the  tbI  kitty  of  the 
levy  as  between  the  parties  and  their  pr iviet, 
that  the  ievj  shotild  be  recorded  t^ithin  the 
three  months  prescribed  by  the  statute,  nor  that 
%  certiiieate  of  the  appraisement  should  bb  made 
And  signed  by  the  appraisers :  it  is  soflicient  that 
the  officer's  retnm  contains  all  the  facts  oeoe»> 
sary  to  make  the  levy  valid.    Ibid. 

27.  The  general  rule  is  that  where  the  pttty 
takes  by  statute,  extent  or  title  on  leoord^  every 
tlung  essential  to  ihaX  title  most  be  apparent  on 
the  record.    BicL 

28.  The  prooess  act  of  the  United  States  gives 
the  same  remedy  to  the  United  States  against 
the  hinds  of  delinquent  collectors,  that  the  state 
of  Viiginia  gives  against  the  lands  of  those 
against  whom  she  bas  obtained  a  judgment. 
Uniled  States  v.  Graves  et  d,j  t  Brodienb.  C.  C 
R.  S7^. 

29.  An  otfcer  of  the  United  States  who  has 
levied  a  sum  of  money  on  an  execution  in  fa- 
vour of  the  United  States,  to  whom  the  United 
States  are  indebted  for  fees  of  office,  in  a  sum 
greater  than  the  amount  of  execution,  has  a  right 
to  retain  it  by  way  of  set  off:  and  on  a  motion 
made  on  the  part  of  the  United  States  to  com- 
mit the  officer  for  failure  to  pay  over  the  money 
eo  levied,  he  will  be  permitted  to  show  that  the 
United  States  are  indebted  to  him ;  and  if  this 
be  shown,  it  is  sufficient  cause  why  he  should 
not  be  attached.  United  States  v.  Jlfonn,  t 
Brockenb.  C.  C.  R.  9. 

do.  A  marshal  is  liable  upon  his  official  bond, 
for  the  failure  of  his  deputy  to  serve  original 
process;  but  the  measure  of  his  liability  is  the 
extent  of  the  injury  received  by  the  ptaintiflT, 

5 reduced  by  such  negligence.  If  the  loss  of  the 
ebt  be  the  direct  legal  consequence  of  the  fail- 
ure to  serve  the  process,  the  amount  of  the  debt 
IS  the  measure  of  the  damage  ]  but  the  mere 
foiture  to  execute  the  process,  does  not  in  itself 
necessarily  infer  the  loss  of  the  debt  to  the  plain- 
tiff,  by  the  neprligence  of  the  officer ;  because 
the  plaintifT  might  sue  out  other  process  on  the 
failure  of  the  officer  to  execute  the  first  process. 
The  question  whether  the  loss  of  the  det>t  was, 
or  was  not  the  direct  legal  consequence  of  the 
negligence  of  the  officer,  is  a  question  of  fact, 
depending  on  circumstances,  of  which  the  jury 
most  judie.  United  States  v.  Moon^s  Adbntnis- 
tratorsj  2  Brockenb.  C.  C.  R.  817. 

SI.  Where  a  writ  of  capias  ad  respondendum 
comes  to  the  hands  of  a  deputy  marshal,  who 
arrests  the  debtor,  and  the  debtor  thereupon 
pays  to  the  deputy  the  amount  of  the  debt  for 
which  he  was  sued,  and  the  officer  discharges 
the  debtor  from  custody,  and  returns  the  writ. 
^  debt  and  costs  satisfied,"  this  is  not  the  official 
&ct  which  binds  his  principal.  The  deputy  mar- 
shal is  a  mere  ministerial  officer;  and  ne  has  no 
fight  to  adjust  the  debt,  and  make  himself  re- 
sponsible to  the  plaintiff.  He  is  bound  to  pursue 
the  mandate  of  the  writ :  and  that  requires  him 
to  artiest  the  debtor,  and  take  bail.  The  dis- 
ohaive  of  the  debtor  from  custody  without  tak- 
ing bail  is,  indeed,  a  misfeasance  in  office,  for 
which  his  principal,  the  marshal,  is  responsible; 
but  he  is  only  responsible  to  ^e  extent  of  the 


injury  done  to  ^e  plaintiff.  Hie  retom  of  the 
de^mty  shows  that  no  bail  was  taken ;  and  if^  by 
taking  out  other  proceae,  the  plaintiff  could  have 
secured  his  debt — ^which  is  a  fa<st  to  be  deter* 
mined  bj  the  jury-— the  loss  of  die  ifobt  to  the 
plaintiff  ts  not  the  neeeasaiy  legal  ootiBeqoeoce 
of  the  conduct  of  the  deputy;  and  no  tniury, 
in  a  legal  seime,  Is  done  to  the  plaiatiff  tlbensby. 
lout. 

3d.  AlevywMl  condemnation,  tinder  an  exe- 
cution, keep  a  judgment  alive,  and  preserve  the 
lien  without  a  scire  facias.  Umted  SMtes  v.  Me- 
thanics^  Bankj  Gilpin's  D.  C.  R.  54. 

33.  The  proceeds  of  an  exeentioii  «Dt  of  a 
state  court,  being  in  the  sheriff's  hands,  and 
claimed  both  by  the  plaintiff  and  by  the  United 
States,  who  were  also  judgment  creditors,  were 
paid  to  the  former  on  his  agreeing  to  pay  thi:m 
over  to  the  latter,  if  the  said  oouit  decided  they 
were  entitled  to  them.  Held^  that  assompsit  for 
money  had  and  received  will  lie,  at  the  sail  of 
the  United  States,  in  tlie  distriot  c»att,  agsibrt 
the  receiving  oreditor.    Jhid.  58. 

34.  Where  the  marshal  levies  on,  but  does 
not  keep  actual  possession  of,aveBBel  whidi  bad 
been  removed  from  a  wharf,  without  the  knoir- 
ledge  of  a  wharfinger,  and  the  is  eolneqnetitly 
returned  to  the  same  whar^  the  wharfinger  is  to 
be  paid  his  previous  wharfage  out  of  the  pio- 
ceeds  of  a  sate  under  the  execution,  made  sob- 
sequent  to  her  return.  Johnson  v.  flu  M'lh- 
nou^j  Gilpitt^s  D.  C.  R.  101. 

35.  Where  a  sum  of  money  xn  court  has  bees 
decreed  to  be  ffM  to  a  libellant,  the  court  uill 
not,  on  application  of  a  creditor,  appropriate  it 
to  a  debt  due  by  the  libellant.  SnkkeU  v.  The 
Heretdes,  Gilpin^s  D.  C.  R.  164. 

36.  Where  a  surplus  remains  in  court  from 
the  proceeds  of  a  sue  made  for  the  ben<*fit  of  a 

I  lien  creditor,  it  may  be  appropriated  in  paymei«t 
of  other  liens  on  the  original  property,  but  not 
of  debts  arising  on  contracts  merely  petaoiial. 
Ibid,  188. 

37.  Workmen  and  material  men,  havii^  a 
lien  on  a  vessel  which  has  been  taken  in  execo- 
tiou  and  sold  under  a  judgment  in  favour  of  the 
United  States,  are  entitled  to  payment  out  of  the 
fund,  inpreference  to  the  Umted  States.  Fkd- 
lips  V.  Tie  Scattergt>od,  Gilpin's  D.  C.  R.  1. 

38.  It  is  not  upon  the  supposition  of  fraud  and 
the  length  of  time  to  which  mdnlgeooe  had  beea 

S anted  by  the  nlaintiff,  in  an  execution  a^ia« 
e  defendant,  that  a  subsequent  execution,  le- 
vied, has  been  preferred  to  a  prior  ezeeution,  tie 
proceedings  under  which  have  been  aospefidtd 
Dy  such  indulgence.  Berry  v.  Smiikf  8  wwl  C. 
C.  R.  60. 

33.  The  true  reason  p*ven  for  the  ptefereMS 
to  the  subsequent  execution  levied  la,  that  the 
end  of  the  execution  is  to  obtain  satisfaction  for 
the  debt ;  and  when  delivered  to  the  officer,  k 
is  his  duty  to  proceed  immediately  for  the  par- 
pose  of  obtaining  satisfaction.  Tbe  delivery  of 
the  execution  elunges  the  property,  and  vests  it 
in  the  dieriff :  and  his  posseseioo  is  uotiee  toall 
the  world.    Aid. 

40.  Tf  the  plaintiff  in  an  excwatkm  orden  te 
sheriff  not  to  levy,  the  purpose  of  the 
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of  \h»  ^xufcxAioa  iadefwted,  «iMt  ao  obiDge  of 
property  takes  (bee.    lib«|. 

41.  It  ia  not  oeceMary  that  tke  officer  lemoye 
l)ie  property,  or  that  ha  mU  it  before  a  reaacHMr 
hie  Ume^  Hi  if,  by  order  of  the  pJaJntifi^  tfaA 
iwoperty  is  left  vita  the  defendant,  the  txecu- 
Uoa  has  aa  opecatioo.    Ihid* 

42.  These  ts  no  difference  between  a  suepen- 
aioa  of  an  exeontion  one  day,  ot  for  one  month 
or  more ;  the  order  for  any  sttssension  deprives 
Ihe  act  of  tha  officer  of  all  its  forcOi  auttl  qo«q- 
tectnanded^  and  a  second  execution^  leined  in 
ike  mean  lUae|  if  pursued,  will  take  jprefecence 
of  the  first :  alitor,  u  the  second  execution  issues 
after  the  continuance  of  the  cicdcf  to  tha  officer 
not  to  proceed.    Ibid* 

43.  Land  held  under  a  ffvenil  wiant.  may 
be  &eWed  upon  nader  a  fieri  iiAtas^  and  sold  un- 
der a  Tonditioni  ejiponaa;  but  land  held  under 
an  indescripiive  warranti  cannot  be  so  levied 
upon.  Ltsae^  of  JUtffii  v.  MirediAj,  3>  Wash.  C. 
C.R.81. 

44.  It  is  a  fatal  objection  to  an  ezeention>  that 
it  issued  more  than  a  year  and  a  day  after  the 
judgment,  without  a  scire  facias  having  been 
is>sued  to  revive  the  judgments  jdzearoti  v.  Fila- 
simmonsy  3  Wash.  C.  C.  K.  134. 

45.  It  seems  that  the  court  would  not  be  disp 
posed  to  aid  the  plaintiff  in  an  execution  which 
nad  been  dormant  for  a  considerable  time,  to  the 
distadvantage  of  a  party  having  equal  eauitV} 
gjlbough  he  had  been  equally  negligent.    Im. 

46.  In  Pennsylvania^  the  death  of  either  of 
the  parties  after  a  fieri  facias  issued,  does-  not 
prevent  the  yenditiooi  exponas.  &em  issuing  ioei- 
•red  lately  upon  the  return  of  the  fieri  fsiQias 
levied  on  laoi^nnd  the  same  condemned.  A 
scire  facias  is  not  necessary ..  BU^ktr  v.,  Bond, 
4  Wash.  C.  C.  R.  6* 

47.  Tho  agreement  oC  the  pWintiff  to  receive 
certain  securities  for  the  debt^  and  to  givo  time 
on  being  certified  in  a  particular  way,  being  coa- 
ditiona],  and  the  condition  not  bein^  performed^ 
the  plaintiff  might  proceed  with  his  execution, 
llioogh  he  had  not  released  the  securities.  Ibid. 

48^  The  defendant  cannot  call  upon  the  mar- 
shal 10  return  a  writ  of  habere  facias  poesessio- 
iiem^  although  the  plaintiff  may  do  so^  Pvw?s 
lifssee  V.  Kltney  4  Wash.  64. 

49.  An  execution  cannot  issue  in  Peaasylvao 
nia,  until  the  expiration  of  ten  days  froo^  the 
iitilnrrnent ;  and  if  it  issue,  the  court  will  set  it 
i;s  (Jb  on  motion.  Bo^skell el al.  v.  Oppenheimery 
4  Wa^h.  C.  C.  R.  388. 

5i).  Lands  may  be  sold  in  Pennsylvania,  under 
a  juiL'metit  originally  obtained  against  the  de* 
ItiiHlfi'it;  at\d  moved  against  the  executor.  WHson 
V,  Waiaon,  Peters'  C.  C  R.  269. 

51.  If  the  terre  tenants  are  affected  by  sale 
of  their  property  under  an  execution>  tbeii*  rench 
f  ily  is  by  audita  querela^  or  by  a  motion  to  tho 
(■udrt.     ibid^ 

52.  It  is  a  trespass  to  arrest  a  person  under  an 
execution  after  the  return  day.  SUgd.  v.  Ada$nsj 
3  Day,  1. 

53.  A  fieri  facias  had  issued  in  1806)  and  there 
vras  a  levy  and  condemnation  o£  the  defendant's 
p^jiperty,  and  the  defendant  died  aftec  the  ioi^ni- 


siliioa  and  condeanatioa  vera  qnashed;.  a  scire 
Mt^  naval  issue.  The  eeurt  will  not  willingly 
listen  k)  a  motioci  to  set  aside  an  es&scntieii,.  on 
thn  gionod  thait  othsr  property  ift  the  handa  of 
pnschasets^  since  the  jndgaieft^  is  liable  to  oe»« 
tribute:  to  the  i^ynaent  «f  th»  debt^  and  ought  to 
have  been  levied  upoo.  MKtIsoR.  v.  Uunt,,  I  Pe^* 
lera'  C.  G.  R.  140. 

54.  The  marshal  haicin^  noade  t^  money  on 
a  writ  of  execuiion,.  naay  pay  it  tA  the  plaintiii^ 
and  this  viiU  be  a  sufiBwient  retain.  Tas  eoart 
wtU  not  iatezfeia  in  a  sununary  waj  to  distKibnta 
mone^F^  tha  proceeda  of  aa  eaeeutiooy  nnJesa  tha 
same  is  paid  into  eoait.  Worbium-r.  Compig' 
&fl»%  I  Pelers^  C.  C.  R.  UU 

55.  After  the  eonToyaaea  ta  a  third  person  of 
land,,  which  has  beea  leeoTored  ia  ejectment  a 
scire  facias>.  and  habere  fooias^  must  issue,  in  the 
noma  of  the  plaintiff  ia  the  ori^al  judgment 
Liss^<^P9m  X.  KlyfUy  l  Pater's  C.  C.  R.  446. 

56.  When  the  lessor  ol  the  pbuatiff  dies  after 
jadgflDont  ift  ejeetjaaeot,  the  execatian  may  issue 
in  the  naaie  of  the  lessee  of  the  plaintif)^  with- 
out the  necessity  of  a  scire  fatcias.    Ihid. 

57..  A  stiangor  cannol  objisot  to  the  validity 
of  a  indgmeat^  nadet  which  an  exeeation  hek 
issQedj  ai>d  land  ha&  been  sold  under  it  Saw 
yur^s  tessm  n.  Skmmm^  X  Overt.  ]i66. 

58.  Where  a  levy  and  inquisition  were  set 
aaide  bv  thd  court^.  bat  the  fieri  facias,  was  not 
set  asjoe:  a  new  u^uisition  waa  held,  and  re- 
turned with  the  fien  faeiaa  and  levy  annexed,, 
condemdiiog  the  propetty  ;  a  venditioni  exponas 
was  issued,  the  p«opertT  soli^  and  deed  acknow- 
ledged by  the  macshal  in  open  court.  Ihld^ 
that  the  validity  of  the  sale  was  not  affected  by 
the  want  of  an  alias  fieri  fiicias,  or  a  new  levy. 
Ikompsoik  V.  PkiUijfSy  BaJdwia's  C.  C.  R.  266. 

59l  The  acknowledgment  of  a  sheriff's  or 
marshal's  deed,  is  a  jndtoial  act  which  cures  all 
defeda  in  its  process,  or  its  execntioa,  which 
the  coatt  have  power  to  reoBedy  by  their  order. 
Ibid. 

60.  If  the  court  has  jniisdidaoii  of  the  ease, 
the  pariiee,  and  power  to  ocdet  the  sale  by  a 
veo<nlaeni  exponas,  a  sale  so  nEuule,  and  a  deed 
acknowIed|[!ed,  caaaot;  be  setasitibe  in  a  collateral 
actions.    Ibid. 

61.  Aa  objeetieQ  to  soeh  sale  most  shew  the 
want  of  power  in  the  court.    Jbid. 

62.  Irrseularilies  must  be  corrected  by  the 
coart  vfhwk  issaes  the  process.    Ibid. 

$X  £rroneons  piioceedings  must  be  reversed 
OB  a  writ  of  error,  or  they  are  binding.     Ibid, 

64.  The  Pennsylvania  law  of  1798^  Umitinff 
the  lien  of  judgments,  ia  a  law  of  property  and 
title^  applicable  to  judgments  in  the  circuit  court 
oi  recosdi  before  w»  passage  of  the  law.  Ibtd> 
273. 

65.  The  act  dees  not  admit  of  the  same  con- 
stroctien  as  the  statute  of  Westminster,  giving  a 
scire  &ciBS  after  a  year  and  a  dav ;  there  being 
no  analogy  between  them  as  to  the  mischief  or 
rensedy.    Ibid. 

66..  A  capias  ad  sntis&ciendnm,  taken  ont  and 
retnmed  non  est  inventus^  doe5  not  preserve  the 
lien  of  a  jodgment^  withoat  a  scure  ftuuaS)  within 
.  §m  years  fnooL  its  entry.    Ibid, 
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67.  As  a  general  principle,  an  elder  judgment 
is  entitled  to  prior  satismction ;  a  sale  under  a 
younger  judgment  does  not  affect  the  prior  one, 
or  prevent  a  sale  under  it,  so  as  to  pass  the  title ; 
and  if  the  question  was  open,  the  circuit  court 
would  give  such  construction  to  the  fourth  sec* 
tion  of  the  Pennsylyania  law  of  1705.    Ilrid. 

68.  But  the  rule  established  by  the  supreme 
court  of  this  state  is  otherwise,  and  will  be 
adopted  as  the  construction  of  a  state  law: 
therefore  it  was  held,  that  a  sale  by  a  sheriff, 
under  a  judgment  in  the  court  of  common  pleas 
in  this  state,  passes  a  title  to  the  purchaser  dis- 
charged from  a  prior  judgment  in  this  court, 
either  against  the  defeixlant,  as  whose  property 
it  was  sold,  or  against  any  person  from  whom  it 
was  couTcyed  to  the  defendant.    IM.  284. 

69.  When  a  fieri  facias  is  levied,  and  the  pro- 
perty is  released  by  order  of  the  plaintiff,  the 
force  of  the  judgment,  and  consequentlv  the 
lien  created  by  that  judgment  upon  the  debtor's 
land,  are  determined  eo  instanti.  Scriboj  ^c,  v^ 
Deanes  et  d.,  1  Brockenb.  C.  C.  R.  168. 

70.  But  if,  after  the  fieri  facias  is  in  the  hands 
of  the  officer,  but  before  it  is  actually  levied,  the 
debtor  executes  a  mortgage  to  secure  the  debt, 
and  the  creditor  covenants  to  suspend  further 
proceedings  upon  his  judgment,  until  the  pro^ 
perty  conveyed  by  the  mortgage  should  be  dis- 
posed of,  and  should  prove  inadequate ;  and  the 
o6Soer  endorses  on  the  execution,  "  proceedings 
stopped  by  order  of  the  plaintiff;"  the  fieri  facias 
not  being  levied,  and  the  covenant  to  suspend 
not  being  perpetual,  the  judgment  is  not  re- 
leased, and  the  lien  upon  the  lands  of  the  debtor 
created  by  it  is  preserved  in  full  force.    Ibid, 

71.  Where  aneri  facias  is  levied,  and  another 
fieri  facias  upon  a  subsequent  judgment  in  fa- 
vour of  the  same  plaintiff  against  the  same  de- 
fendant comes  to  the  hands  of  the  officer,  while 
the  property  taken  under  the  first  execution  is 
in  his  possession,  this  does  not  amount,  ipso 
facto,  to  a  levy.  There  must  be  an  actual,  and 
not  a  mere  constructive  levy.    Ibid. 

72.  A  judgment  was  obtained  in  the  circuit 
court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri 
facias  was  issued  on  this  judgment,  in  January, 
1821,  which  was  not  returned,  and  no  other  exe- 
cution was  issued  until  August,  1826,  when  a 
capias  ad  satisfaciendum  was  issued  against  the 
defendant.  Heldj  that  this  execution  issued 
legally,  in  consequence  of  the  lapse  of  time  be- 
tween the  rendition  of  the  judgment,  and  the 
issuing  of  execution  in  1836.  Ross  q  King  v. 
DuvqI^  13  Peters'  Reports. 

73.  The  result  of  the  opinion  of  the  supreme 
court  in  the  case  of  Wayman  v.  Southard,  10 
Wheat.  1;  6  Cond.  Rep.  1,  delivered  by  Mr. 
Chief  Justice  Marshall,  was,  that  the  execution 
laws  of  Kentucky,  having  passed  subsequent  to 
the  process  acts,  did  not  apply  to  executions 
issued  by  the  circuit  courts  of  the  United  States; 
and  that  under  the  judiciary  and  process  acts, 
the  courts  had  power  to  regulate  proceedings  on 
executions.  The  power  of  the  court  to  adopt 
such  rules,  was  not  embraced  in  the  point  certi- 
fied for  the  decision  of  the  court,  and  was  not 


expressly  adjudeed ;  but  it  is  the  dear  remit  of 
the  argument  of  the  court.    Ihid, 

74.  The  act  of  the  legislature  of  Viiginii,  of 
1792,  to  regulate  proce«iines  on  judgineDts,  ii 
substantially  and  technically  a  uraitation  on 
judgments;  and  is  not,  therekire,  an  act  lo  regn- 
late  process.  It  is  a  limitation  law,  and  is  a  rale 
of  property ;  and,  under  the  34th  section  of  the 
juaiciarv  act.  is  a  rule  of  decisbn  for  the  ooorti 
of  the  United  States.    Ibid. 

75.  The  act  of  the  legislature  of  Vii;^inia,  of 
1792,  limits  actions  and  executions  on  judgmenls 
rendered  in  the  state  courts :  and  the  same  rale 
must  be  applicable  to  Judgments  obtained  in  the 
courts  of  the  United  States.    Ibid, 

76.  The  process  act  of  congress,  of  1828,  «u 
passed  shortly  after  the  decision  of  the  sopmne 
court  of  the  United  States,  in  the  case  of  Wap 
man  v.  Southard,  and  the  United  States  Bank  v. 
Halstead,  and  was  intended  as  a  legisIatiTe  sanc- 
tion of  the  (pinions  of  the  court  in  those  cases. 
The  power  ^riven  to  the  courts  of  the  United 
States,  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  a  final  process,  so  as  to  con- 
form the  same  to  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation;  and  as 
well  to  the  modes  of  proceeding  on  executkms, 
as  on  the  forms  of  writs.    Ibid. 

77.  After  a  decree  of  foreclosure  of  a  mort- 
gage, and  a  sale,  and  the  death  of  the  defendant 
takes  place  after  the  decree,  it  is  not  necenarj 
to  revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property  ean 
be  made.  Whiting  et  d.  v.  The  Book  of  tki 
United  States,  13  Peters'  Reports. 

78.  A  decree  of  foreclosure  of  a  mortgage,  and 
of  a  sale,  are  to  be  considered  as  the  final  d^ 
cree,  in  tne  sense  of  a  court  of  equity;  and  the 
proceedings  on  the  decree  are  a  mode  of  en- 
forcing the  rights  of  the  creditor,  and  for  the 
benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  contro- 
versy. If  a  sale  is  made  after  such  a  decree, 
the  defendant  not  having  appealed,  as  he  bad  a 
right  to  do,  the  rights  of  the  purchaser  vtmld 
not  be  overthrown,  or  invalidated,  even  bj  a 
reversal  of  the  decree.    Ibid. 

79.  The  principle  of  the  common  law  nn- 
doubtedly  is,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  right  is  liable  to  be  taken 
in  execution ;  and,  accordingly,  it  is  well  settled 
in  the  English  courts,  that  an  equitable  interest 
is  not  liable  to  execution.  In  the  United  States, 
different  views  have  been  taken  of  this  question 
in  the  courts  of  the  several  states.  Except  as 
the  mortgagee,  the  mortgagor  is  regarded  as  the 
real  owner  of  the  property  mortssged ;  and  this 
rule  has  very  extensively  prevailed  in  the  states 
of  the  United  States,  that  an  equity  of  redemp- 
tion is  vendible  as  real  properly  on  an  execu- 
tion ;  and  that  it  is  also  chargeable  with  the 
dower  of  the  wife  of  the  mortgagor.  Vmi^oi 
V.  Hyalty  13  Peters,  294. 

80.  The  equity  of  redemption  of  a  mortgagor 
of  land  in  that  part  of  the  District  of  Colombia 
ceded  by  the  state  of  Maryland  lo  the  United 
States,  cannot  be  taken  in  execution  under  a  fieri 
facias.    At  the  time  of  the  cession  to  the  United 
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States,  the  rule  of  the  common  law  was  the  law 
of  Maryland.    Ibid, 

61.  A  chose  in  action  is  not  liable  to  be  levied 
on  by  a  fieri  facias.    Ibid, 

82.  After  the  complainant  in  a  bill  in  chan- 
cery filed  in  the  district  court  of  Alabama  against 
an  executor,  had  entered  an  appeal  to  ihe  su- 
preme coart  from  a  decree  which  had  been  ren- 
dered in  his  favour,  the  defendant  having  also 
appealed  from  the  decree,  but  had  not  given 
bond  to  prosecute  the  appeal,  the  complainant 
issued  an  execution  on  the  decree  of  the  district 
court,  and  took  the  property  of  the  defendant's 
testator  in  execution.  The  court  held  that  the 
execution  was  unauthorized,  and  no  right  of  pro- 
perty will  pass  by  a  sale  under  it.  Taylor  et  d, 
V.  Siwage's  Executors,  17  Peters,  224. 

83.  A  law  which  regulates  the  issuing  of  ex- 
ecutions on  judgments  previously  rendered,  af- 
fects the  remedy  and  not  the  contract.  Bank 
of  ihe  U,  States  v.  Longworth,  1  M'Lean,  C.  C. 
R.  40. 

84.  In  a  suit  brought  by  A,  an  attachment 
was  made  of  lands  laying  In  Penobscot  county ; 
but  before  execution  issued,  the  portion  of  this 
county,  containing  the  said  lands,  was  set  off,  as 
Arostook  county.  The  execution  was  directed 
to  the  sheriff  of  Penobscot  county  and  was 
levied  by  his  deputy,  who  was  also  a  deputy  of 
the  sheriff  of  Arostook  county.  In  a  suit 
bn>ught  by  B.  an  attachment  on  the  same  lands 
WA«  made  suDseqoent  to  the  attachment  by  A, 
but  execution  was  levied  under  the  second  suit 
and  attachment  before  the  county  was  set  off. 
The  present  is  a  writ  of  entry  brought  by  the 
demandant,  who  claims  through  A  against  the 
tenant  who  claims  through  B.  It  was  held,  that 
the  levy  of  B  was  not  to  be  postponed  to  that  of 
A ;  that  the  deputy  of  the  sneriff  of  Penobscot 
county  had  no  authority  to  levy  the  execution  of 
A  on  lands  without  his  county;  and  that,  al- 
though the  levy  was  made  by  a  deputy  of  Aros- 
took county,  yet,  since  it  was  not  directed  to  the 
proper  officer,  and  not  made  by  the  deputy  in 
behalf  of  such  officer,  it  was  utterly  void.  Kent 
V.  Roberts,  2  Story's  C.  C.  R.  591. 

85.  B.  obtained  a  judgment,  on  the  7th  of  De- 
cember, 1843,  in  the  circuit  court  of  the  western 
district  of  Pennsylvania,  against  L.  and  M.  The 
defendants,  on  the  15th  of  December  follow- 
ing, prosecuted  a  writ  of  error  to  the  supreme 
c<>urt  of  the  United  States,  giving  security,  ap- 
proved by  the  court,  and  is^ning  a  citation.  On 
the  Ilth  of  January,  1844,  B.  issued  a  fieri  fa- 
cias on  the  judgment.  By  the  Court : — ^The  writ 
of  error,  bond  and  citation,  having  been  given 
in  due  season,  operated  as  a  stay  of  execution. 
A  supersedeas  to  the  fieri  facias  was  issued  by 
the  supreme  court.  Stockton  et  al,y.  Bishop,  2 
Howard,  76. 

86.  An  act  of  the  state  of  Indiana  directs  that 
real  estate  shall  not  be  sold  under  an  execution, 
unless  the  rents  and  profits  of  the  estate,  for 
fieven  years,  which  shall  be  first  offered  for  sale 
under  the  execution,  will  produce  at  the  sale  the 
amount  of  the  debt  and  costs.  This  is  a  re- 
striction on  the  power  of  the  sheriff,  and  a  sale 
of  the  fee  simple,  without  a  previous  offer  of  the 


rents  and  profits  for  sale,  is  void.    Gcmtly^s  Les» 
see  V.  Etoing,  3  Howard,  707. 

87.  Only  gold  and  silver  can  be  received  un- 
der an  execution  by  the  marshal  in  the  payment 
of  the  debt.  M^Farland  v.  Given,  3  Howard, 
717, 

88.  The  marshal  is  bound  to  sell  under  an 
execution  which  came  into  his  hands  during  his 
term  of  office.    Ibid, 

89.  The  marshal  of  the  United  States  levied 
an  execution  under  process  from  the  oaurt  of 
the  United  States,  on  the  9th  of  November,  1840. 
The  sheriff  levied  an  execution  under  a  judg- 
ment of  the  state  court  of  Mississippi,  on  the 
7th  of  December  following.  The  purchaser  un- 
der a  sale  by  the  marshal  under  the  execu« 
tion,  acquired  the  better  title  to  the  property 
sold.    Brown  v.  Clarke,  4  Howard,  15. 

90.  An  execution  issuing  and  bearing  date  af- 
ter the  death  of  the  defendant,  is  irregular  and 
void ;  and  cannot  be  enforced  either  against  the 
real  or  personal  property  of  the  defendant,  until 
the  jud^ent  is  revived  against  the  heirs  or  de- 
visees in  the  one  case,  or  personal  representa- 
tives in  the  other.  Irvnn^s  Lessee  v.  bundas  et 
al.,  4  Howard,  76. 

91.  A  judgment  had  been  obtained,  and  exe- 
cution issued;  against  two  defendants,  bearing 
date  after  the  death  of  one  of  the  defendants, 
and  lands  of  the  deceased  defendant  were  sold. 
The  sale  was  held  to  be  irregular.  The  judg- 
ment should  have  been  revived  against  the  sur- 
viving defendant,  and  the  heirs  of  the  deceased 
defendant  before  the  issuing  of  the  execution. 
Ibid. 


EXECUTORY  DEVISE. 

1.  Kentucky. — The  clauses  in  the  will  of  Johc 
Campbell,  under  which  the  land  in  controversy 
was  claimed,  were  as  follows:  "and  if  within 
that  time,  my  said  half-brother,  Allen  Campbell, 
shall  become  a  citizen  of  the  United  States,  or 
be  otherwise  qualified  by  law  to  take  and  hold 
real  estate  within  the  same,  I  then  direct  that 
my  said  trustees,  or  the  survivor  or  survivors  of 
them,  shall  convey  to  my  said  half-brother,  Al- 
len Campbell,  his  heirs  or  assigns,  in  fee  simple, 
all  the  land  herein  before  described  in  this  de- 
vise. Bat  if  my  said  half-brother  shall  not, 
within  the  time  aforesaid,  become  a  citizen  as 
aforesaid,  I  then  direct  that  my  said  trustees,  or 
the  survivor  or  survivors  of  them,  shall  sell  and 
dispose  of  the  said  land,  hereby  directed  to  be 
conveyed  to  him,  on  two  years'  credit,  with  in- 
terest from  the  date,  to  be  paid  annually,  and 
the  money  and  interest  arising  from  such  sale 
to  be  transmitted  to  my  said  half-brother,  to 
whom  I  give  and  bequeath  the  same.  But 
should  my  said  half-brother  become  a  citizen 
of  the  United  States,  or  be  otherwise  qualified 
to  hold  real  estate  within  the  same,  before  his 
death,  it  is  then  my  will  and  desire  that  he  shall 
have  the  sole  and  absolute  disposal  of  all  the 
estate  herein  before  devised  or  bequeathed  to 
him;  notwithstanding  he  may  noi  have  obtain- 
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ed  deeds  therefor  from  mj  naid  trusteea.''  The 
testator  died  in  October,  1799.  AUea  Ckmphell, 
a  native  of  Ireland,  came  to  the  slate  of  Ken- 
tucky in  December,  1799;  and  continaed  to  re- 
side therein  nntil  September,  1804,  when  he 
died.  On  the  18th  of  December,  1800,  the  legis- 
lature of  Kentucky  pas^  a  law^  under  which 
Allen  Camnbeli  was  authorized  to  hold  the  land 
derised  to  nim.  By  the  court : — The  devise  to 
Alien  Campbell  was  a  good  executory  devise, 
depending  (m  the  contingency  of  his  becoming 
a  citiz0i  of  the  United  Slates,  or  being  other- 
wise qualified  to  hold  real  estate.  This  coa- 
tingency  was  not  too  remote.  It  mast  neces- 
sarily, not  only  from  the  nature  of  the  con- 
tingency, but  by  express  limitatioQ  in  the  de- 
Tise,  happen  in  the  lifetime  of  the  devisee,  if 
ever;  and  upon  the  happening  of  this  con- 
tingency, there  can  be  no  doubt  but  the  devisee 
took  an  estate  ia  fee.  B£ard  y.  RmcaHy  9  Pe- 
ters, 301. 

2.  A  testator  lent  to  his  son  W«  a  tract  of  land 
for  life,  and  '4f  he  has  children,  at  his  death 
he  may  dispose  of  it  as  he  thinks  proper;  re- 
aerving  to  his  now  wife,  the  use  of  tne land  for 
her  life,  as  long  as  she  remains  hia  widow;  but 
if  she  marry,  then  she  is  to  have  only  one-third 
part,  the  whole  or  part,  whichever  she  has,  to 
De  held,  without  committing  waste.''  "  If  my 
son  W.  dies,  without  heirs,  then  the  land,  with 
the  consideration  abovementioned,  to  gp  to  my 
son  Z.,*'  &c.  This  ia  an  executory  devise  to  W. 
in  tail,  after  an  estate  for  life  to  hlnself^  re- 
mainder in  fee  to  his  children,  Hving  at  the  time 
of  his  death,  which  executory  devise  in  tail  ia 
to  take  effect  on  the  contingency  of  his  dying 
without  children,  living  at  the  time  of  his  death. 
Murdoch  etal.v.  Shackelford^  s  Heirs,  1  Brockenb. 
C.  C.  R.  131. 

3.  A  testator  derises  bis  estate  to  his  four 
brothers  and  sisters^ and  to  their  children;  "but 
if  they  should  all  dje  without  leaving  any  issue 
of  the  body  of  either  of  them,  alive  at  the  time 
of  the  death  of  the  survivor  of  them^  or  if  such 
issue  should  die  before  attaining  the  age  of 
twenty-one  years,  then  my  desire  is,"  &c.  The 
term  is9ue  comprehends  as  well  the  more  re- 
inote  descendants  as  the  children  of  the  de- 
visee ;  and  consequently  the  remainder  over  is 
too  remote,  being  limited  to  take  effect  on  a 
contingency  which  may  not  happen  during  a 
life  in  being  and  twenty-one  years  afterwards. 
Maxwell  et  d,  v.  Call,  Execulot  et  al,  2  Brockenb. 
C.  C.  R.  119. 

4.  A  devise  to  A  in  fee,  and  if  he  shall  die 
under  the  age  of  twenty-one  years,  and  without 
issue,  then  to  B  in  fee,  is  a  good  executory  de- 
vise; and  if  B  die  before  the  contingency  occur, 
it  descends  to  his  heir  ]  and  so  from  heir  to  heir, 
imtil  the  contingency  happen,  when  it  vests  ab- 
solutely in  him  only*  who  can  then  make  him- 
self heir  to  B.  Barnitz^s  Heirs  v.  Casey,.  7 
Cranch,  456;  2  Cond.  Rep.  561. 

5.  And  although  A  be  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  upon 
him,  is  not  merged  in  the  precedent  estate;  but 
on  the  death  of  A  devolves  to  the  next  heir  of 
B.    Rid. 


6.  A  devised  all  hia  teal  estate  to  hia  aoo  B 
and  his  heirs  lawfully  begotteo^  and  in  case  oC 
his  death,  without  such  issue,  he  orders  C^  ius 
executors  and  administrators^  ta  sell  the  real 
estate  within  two  yeaia  after  the  son'a  deadi ; 
and  he  beqaeatha  the  pcoceeda  thereof  to  him. 
brothers  and  sisters  by  name  and  heica  for  eve^ 
or  such  of  them  aa  sUL  be  living  at  the  deatk 
of  B,  to  be  divided  between  them  in  equal  pctK 
portions,  diare  and  share  alike :  all  the  brouiefs 
and  sisters  die  leaving  isaoe ;  then  C  dies^  and 
afterwards  B  dies  without  issue.  Held,  that  thft 
word  heirs  in  the  bequest  of  the  nroceedaof  tlia 
sale  of  the  real  estate^  was  a  wora  of  limilatina^ 
and  that  as  none  of  the  brothers  and  aisteis 
were  living  at  the  death  of  Bi  the  deviaa  ta 
them  could  not  take  efiecL  bahfs  Leutt  t. 
James  J^  Wheat  495 ;  5  Cond.  Rap.  5Q5. 

7.  £.,  being  seized  of  knda  in  the  state  of 
New  York,  devised  the  saaie  ta  hia  son  Josepk 
in  fee,  and  other  lands  to  his  son  Medcef  in  fea^ 
and  added,  "  It  is  my  will,  and  I  do  order  and 
appoint,  that  if  either  of  raiy  sons  should  depart 
this  Cfe  Without  lawliil  isMie,  his  share  or  part 
shall  go  to  the  sorvivor ;  and  in  case  of  botk 
their  deaths,  without  lawful  issue,  then  I  give  ail 
the  property  to  my  brother  J.  £.  and  my  sister 
H.  J.  and  their  heirs.''  J.^  one  of  the  sons,  died 
without  lawful  issue  in  1812,  leaving  his  brother 
M.  surviving,  who  afterwards  died  withoat  i»- 
sue.  Held,  that  J.  took  an  estate  in  fee,  defea- 
siblct  in  the  event  of  hia  dyina  without  issue^  in 
the  lifetime  of  hiabEOther;  that  the  limitatioa 
over  was  good  aa  an  eaecotery  devise;  and  die 
esUate,,  on  the  death  of  J.,  vested  in  his  Barviv-> 
ing  brother  M.  Jachon,  ex  dem.  St,  Jokm^  t. 
Chewj,  12  Wheal.  153 ;  6  Good.  Rep.  489. 

8.  A  devise  to  A, "  and  if  he  shall  die  wiUwQt 
an  heir  before  he  shall  arrive  at  the  age  of 
twenty-one  years,  that  then  all  thai  ia  to  him. 
herein  bequeathed,  to  be  equally  divided 
amongst  his  brotheraand  sisters,  or  their  heira." 
A  tsSea  a  fee  simple  with,  an  executory  devise 
over  to  his  brothers  and  sisters.  Lippett  v.  ITep- 
kins  et  d.^  I  Gallis.  C.  C.  R.  454. 

9.  If  the  devise  be  to  one  and  hia  heirs,  and 
upon  an  indefinite  failure  of  heirs,  then  over  to 
a  person  who  might  be  an  heir  of  the  first  devi- 
see, hia  estate  is  restrained  to  a  fee  tail,  for  he 
could  never  be  without  heirs,  while  the  second 
devisee  or  his  heirs  existed ;  and  therefore  it  is 
plain  that  the  testator  used  the  vrord  beir%  as 
equivalent  to  heirs  of  the  body.  But  if  in  soch 
case  the  devise  over  were  to  a  stranger,  thegen- 
eraJ.  meaning  of  the  word  heirs  would  prevail^ 
and  the  estate  over  being  too  remote,  would  be 
void  as  an  executory  devise.  Lillibridge  v.  AOey 
1  Mason's  C.  C.  R.  224. 

10.  So  also  if  the  devise  be  to  one  and 
heirs,  and  upon  a  limited  contingency  to 
effect  in  his  life,  as  upon  his  dvicg  under 
then  over,  the  first  estate  is  a  fee  simple, 
ther  the  ultimate  devisee  be  an  heic  or  a  stiao* 
ger:  for  the  second  devise  would  He  opon  a 
limited  contingency,  and  good  as  ai»  ezeeutorj 
devise,  and  tlwrefore  it  is  not  aeoeMary  ta  se» 
strain  the  previooa  estate,  in  order  le  efic 
tha  intention  of  the  testator.    IbuL 
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11.  A  devi86  over  after  a  fee,  in  case  the  ori- 
ginal devisee  should  die  before  he  came  of  age, 
or  without  issue,  is  a  good  executory  devise; 
and  the  word  ''or,"  is  construed  ''and;"  so  that 
the  second  devisee  would  be  defeated,  either  by 
the  first  devisee  attaining  his  age,  or  having 
issue :  and  the  reason  is,  that  otherwise,  if  the 
first  devisee  should  die  under  age,  although  he 
had  issue  living,  the  estate  to  him  would  be 
defeated,  contrai^  to  the  manifest  intention  of 
the  testator.    Ibtd, 

12.  Devise  by  testator  to  bis  wife  for  LTe,  and 
after  her  decease  to  his  two  daughters  A  and 
B,  to  them  their  heirs  and  assigns,  but  in  case 
they  should  die  without  issue,  that  the. same 
should  go  to  and  vest  in  their  two  sisters  C  and 
D.  Held,  that  the  devise  to  A  and  B  was  a  fee 
tailj  and  not  a  fee  simple ;  the  contingency  upon 
which  the  limitation  was  to  take  effect,  not 
being  limited  to  a  life  in  being,  but  being  upon 
an  indefinite  failure  of  issue,  and  that  the  estate 
to  C  and  D  was  a  vested  remainder,  to  take 
effect  upon  the  death  of  both  A  and  d  without 
issue.  That  cross-remainders  in  tail  were  im- 
plied between  A  and  B.  That  at  common  law 
A  and  B  would  take  joint  estates  for  life,  with 
several  remainders  in  tail  to  their  issues;  but  by 
rhe  statute  of  Rhode  Island,  it  would  be  turned 
nto  a  tenancy  in  common,  and  several  estates 
ail  in  possession  vested  in  them.    Ibid. 

13.  The  law  never  unnecessarily  creates  an 
executory  devise,  unless  when  the  testator's  in- 
eniion  would  otherwise  be  defeated.  Willises 
Lessee  v.  Boucher,  3  Wash.  C.  C.  R.  369. 


EXECUTIVE  DEPARTMENT. 

1.  Where  the  heeds  of  the  departments  of  the 
government  are  the  confidential  officers  of  the 
overnment,  merely  to  execute  the  will  of  the 
•resident,  or  rather  to  act  in  cases  in  which  the 
xiecutive  possesses  a  constitutional  or  legal  dis- 
retion,  nothing  can  be  more  perfectly  clear  than 
tiat  their  acts  are  only  politically  examinable. 
»ut  where  a  specific  duty  is  assigned  by  law, 
II d  individual  rights  depend  upon  the  perform- 
ijee  of  that  duty,  it  seems  equally  clear  that 
:io  individual  who  considers  nimself  injured, 
a.s  a  right  to  resort  to  the  laws  of  his  country 
>r  a  remedy.  Marbury  v.  Madison,  1  Cranch, 
3T;  1  Cond.Rop.  267. 

2.  The  president  of  the  United  States,  by 
iXTiing  the  commission,  appointed  Mr.  Marbury 

justice  of  the  peace  for  the  county  of  Wash- 
i^ton,  in  the  District  of  Columbia;  and  the 
iixl  of  the  United  Stales  affixed  thereto  by  the 
3cretary  of  slate,  is  conclusive  testimony  of 
1C3  verity  of  the  signature,  and  of  the  comple- 
oii  of  the  appohilment;  and  the  appointment 
^liferred  on  him  a  legal  right  to  the  office  for 
t&  space  of  Ave  years.  Having  this  legal  right 
I  the  ofiiice,  he  has  a  consequent  right  to  the 
>iTimission;  a  refusal  to  deliver  which,  is  a 
la.  in  violation  of  that  right,  for  which  the  laws 
r   the  country  afford  him  a  remedy.    Ibid, 

3 .  Some  point  of  time  must  be  taken,  when 
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the  power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised;  and  the 
power  has  been  exercised,  when  the  last  act 
required  from  the  person  possessing  the  power 
has  been  performed.  This  last  act  is  the  signa 
ture  of  the  president.    Und, 

4.  The  president  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
number  of  rations  to  ofilicers  commanding  at 
separate  posts,  as  he  may  think  just,  having 
respect  to  the  special  circumstances  of  each 
post.  The  law  granting  this  aulhority  is  not 
imperative;  and  m  the  exercise  of  his  discre- 
tion, the  president  may  allow^  or  refuse  to  allow 
additional  rations,  as  in  his  opmion  he  may  deem 
proper.    1  Peters,  296. 

5.  The  secretary  of  war,  as  the  legitimate 
organ  of  the  president,  imder  a  general  authority 
from  him,  may  exercise  the  power,  and  make 
the  allowance  to  officers  having  a  separate  com- 
mand.   Ibid.  297. 

6.  The  president  of  the  United  Slates,  as  the 
executive  of  the  nation,  has,  as  an  incident  of 
the  office,  a  right  to  employ  all  the  usual  and 
customary  means  acknowledged  in  war,  to  carry 
it  into  efl^ct.  He  may  therefore  authorize  the 
capture  of  all  enemy's  property,  wherever,  by 
the  law  of  nations,  it  may  be  lawfully  seized, 
and  is  not  restrained  from  authorizing  captures 
on  land.    The  Emulous,  1  Gallis.  C.  C.  R.  563. 

7.  To  contend  that  the  obligations  imposed  on 
the  president,  to  see  the  laws  faithfully  executed, 
implies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  constitution,  and  is  en* 
tirely  inadmissible.  Kendall,  Postmaster 'General, 
V.  The  United  States,  12  Peters,  524. 

8.  Congress,  by  a  special  act  passed  for  the 
purpose,  directed,  the  accounts  of  certain  mail 
contractors  to  be  referred  to  the  solicitor  of  the 
treasury,  and  that  the  amount  found  by  the  soli- 
citor to  be  due  to  the  contractors,  should  be 
passed  to  their  credit  by  the  postmaster-general 
of  the  United  States.  The  postmaster-general 
refused  to  allow  to  the  credit  of  the  mail  con- 
tractors, the  whole  sum  found  to  due  to  them 
by  the  solicitor  of  the  treasury,  and  a  mandamus 
was  asked  from  the  circuit  court  of  the  District 
of  Columbia,  to  be  directed  to  the  postmaster- 
general,  commanding  him  to  conform  to  the  act 
of  congress,  and  the  report  of  the  solicitor  of  the 
treasury.  In  opposition  to  the  prayer  for  the 
mandamus,  it  Avas  ur^ied  that  the  postmaster- 
general  was  alone  subject  to  the  direction  of 
the  president  of  the  United  States,  wilh  respect 
to  the  execution  of  the  duty  imposed  on  him  by 
the  law  under  which  the  solicitor  of  the  treasury 
acted;  and  this  right  of  the  president  was 
claimed  as  crrowing  out  of  the  obligation  im- 
posed upon  him  by  the  constitution,  to  take  care 
that  the  laws  be  faithfully  executed.  By  the 
Court : — This  doctrine  cannot  receive  the  sano- 
tion  of  this  court.  It  would  be  vesting  in  the 
president  a  dispensing  power,  which  has  no 
countenance  for  its  support  in  any  part  of  the 
constitution,  and  is  asserting  a  principle  whicfa^ 
if  carried  out  in  its  lesolts  to>  all  cases-  faliiog 
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within  it,  would  be  clothing  the  preiident  with 
m  power  to  control  the  legislation  of  congrera, 
and  paralyze  the  administration  of  jnstice.   Ibid. 

9.  The  a(*r  of  congress  relative  to  alien  ene- 
mies, passed  6th  July,  1798,  having  authorized 
the  president  to  direct  the  confinement  of  alien 
enemies,  necessarily  conferred  all  the  means  for 
enforcing  such  orders  as  he  might  give  in  rebi- 
tion  to  the  execution  of  those  powers.  Locking' 
Urn  V.  Smith,  I  Peters'  C.  C.  R.  466. 

10.  The  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
president,  under  the  act  relative  to  alien  enemies. 
Rid, 

11.  It  is  to  the  department  of  state,  that  a 
leference  must  be  made  for  the  official  acts  of 
the  president,  in  relation  to  such  public  mea- 
sures as  are  not  immediately  connected  with 
the  duties  of  some  other  department.    Ihid. 

12.  The  president  may  direct  some  other 
department  to  make  known  such  measures  as 
he  may  establish;  aHer  the  president  had  estab- 
lished such  regulations  as  he  deemed  necessary 
in  reJation  to  alien  enemies,  it  was  not  neces- 
sary to  call  in  the  aid  of  the  judicial  authority, 
on  all  occasions,  to  enforce  them ;  and  the  mar- 
shal could  not  act  without  such  authority.  Ihid. 

13.  The  provisions  of  the  law  of  congress  in- 
tended to  make  the  judiciary  auxiliary  to  the 
executive,  in  effecting  its  great  objects;  and 
each  department  was  to  act  independently  of 
the  other,  except  that  the  former  was  to  make 
the  ordinances  of  the  latter  the  rule  of  its  deci- 
nons.    Ibid, 
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1.  General  Prindples. 

1.  Virginia. — On  the  issue  of  plene*  adminis- 
travit,  the  jury  must  find  specially  the  amount 
of  assets  in  the  hands  of  the  executors;  other- 
wise the  court  cannot  render  judgment  upon  the 
verdict.  Fairfaxes  Executors  v.  Fairfax^  6 
Cranch,  19;  2  Cond.  Rep.  178. 

2.  An  executor  is  liable  for  the  amount  of  as- 
sets in  his  hands,  and  for  no  more.    Ibid, 

3.  Maryland. — A  final  account  settled  by  an 
administrator  in  the  orphan's  court,  is  not  con- 
clusive evidence  in  his  fa  von  r  upon  the  issue  of 
derisavit  vel  non.  Beatty  v.  Maryland,  7  Cranch, 
S61;  2  Cond.  Rep.  492. 

4.  South  Carolina. — So  long  as  a  qualified  ex- 
ecutor is  eapable  of  exercising  the  authority 
with  which  lie  has  been  invested  by  the  testa- 
tor, that  authority  cannot  be  conferred,  either 
with  or  without  limitation,  by  the  court  of  ordi- 
nary, on  any  other  person.  And  if,  during  snch 
capability  of  the  executor,  the  ordinary  grant 
administration,  either  absolute  or  temporary,  to 
anjr  other  person,  that  grant  is  abHolotely  void. 
Oriffiih  V.  Frazier,  8  Cranch,  9;  3  Cond.  Rep.  1. 

5.  If  a  judgment  be  rendered  against  one,  as 


executor,  who  is  not  execntor;  it  does  not  bbd 
the  estate  of  the  testator ;  and  an  ezecoiion  on 
such  a  judgment  would  he  -void.    Ibid. 

6.  By  the  laws  of  South  Carolina,  admini^ln- 
tion  durante  absentia  of  the  execotor,  cannot  be 
granted  after  probate  of  the  will,  and  ietten 
testamentary  cranted.    Ibid, 

7.  Until  probate  of  the  will  and  letlen  terta- 
mentary  are  obtained,  the  executor  caaBOt  ob- 
tain anjr  judgment,  because  it  cannot  a|i]iear 
that  he  is  executor.  There  is,  therefore,  an  ab- 
solute necessity  for  the  ajmoiotmeot  of  same 
person,  who,  until  probate,  shall  take  chaise  of 
the  estate.    Ibid, 

8.  An  executor  who  absents  himaeK  from  the 
state  after  taking  out  letters  testamentary,  isnDi 
capable  of  performing,  and  is  bound  to  perform 
all  the  duties  of  execntor.  There  is  no  k^ 
disability  in  him,  and  consequently  there  is  us 
necessity  for  transferring  to  another  those  pow* 
ers  which  the  testator  tms  conferred  apona  pet* 
son  selected  by  him.    Ibid. 

9.  The  appointment  of  an  execntor  vests  Ibe 
whole  personal  estate  in  him :  he  holds  as  tnM- 
tee  for  the  purpose  of  the  wili,  but  he  hobls  the 
legal  title  u  all  the  chattels  of  the  teatator. 
Ibid. 

10.  The  execntor  is,  for  the  purpose  of  admin- 
istering the  chattels  of  the  testator,  as  mnch  the 
legal  proprietor  of  them,  as  was  the  testator  tun- 
self  while  alive.  And  this  interest  is  ineoo»- 
patible  with  any  power  in  the  ordmarj,  to  tiaa»' 
ler  these  chattels  to  any  other  person  by  the 
grant  of  administration.  Such  grant  ooavevsns 
right,  it  is  a  void  act.    Ibid. 

1 1.  If  administration  be  ^nted  during  the 
minority  of  an  executor,  it  is  because  the  ex- 
ecutor IS  legally  disqualified  from  acting^  and 
indeed  has  not  taken,  and  could  not  take  apon 
himself  the  trust.  He  may,  >K-hen  of  age,  reject 
all  the  right  and  powers  conferred  by  the  vnfl ; 
and,  consequently,  the  interest  is  not  a  veeled 
interest.    Aid. 

12.  In  the  case  of  an  absent  executor,  who 
has  not  made  probate  of  the  will,  and  qualified ; 
and  not  being  able,  for  these  causes,  to  aet  as 
executor,  and  having  power  to  renounce;  the 
oitlinary  is  not  deprived  of  the  power  to  appomt 
an  executor  durante  absentia.  But  the  absenee 
of  the  executor,  who  has  proved  the  will,  is  im 
reason  for  granting  administration.    Asd. 

13.  The  power  of  appointing  an  administrator 
durante  absentia  of  an  executor,  who  has  pcoved 
the  will,  was  not  exercised  by  the  ordinaiy  ia 
England,  anterior  to  the  statute  38  Geo.  III^  ^. 
87,  which  first  ^ave  him  that  power.     Md. 

14.  To  give  jurisdiction  to  tne  ordinary,  a  caae 
in  which,  by  law,  letters  of  admin istrat ion  may 
issue,  must  be  brought  beforo  him.    MtL 

15.  In  a  common  case  of  in  testacy,  letters  of 
administration  must  be  eranted  bv  the  ordinary 
to  some  person ;  and  aUhoogh  tney  shookl  be 
granted  to  one  not  entitled  by  law,  still  the  act 
IS  binding,  until  annulled  by  the 
authority.    Ibid. 

16.  It  administration  is  granted  on  tbe 
of  a  person  not  really  dead,  the  act  is  Toid,    If 
On  the  estate  of  a  deceased  peraooi  wl 
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ecutor  is  present,  and  in  the  constant  |«rfonn- 
ance  of  his  executorial  daties,  such  appointment 
is  absolately  void.    Ibid. 

17.  Letters  testamentary,  when  onoe  granted, 
are  not  re?ocable  by  the  ordinary;  he  cannot 
annul  them,  or  transfer  the  legal  interest  of  the 
eiecutor  to  any  other  person.    Ibid. 

18.  The  cases  in  which  administration  has 
been  granted,  notwithstanding  the  existence  of 
t  will,  are  cases  in  which  it  is  not  apparent  that 
there  is  any  other  person  pHDssessing  a  right ;  or 
cases  in  which  that  person  is  legally  dlsqoaliOed 
from  acting  J  as  where  administration  is  granted 
pending  a  dispate  respecting  a  will,  it  is  not  cer- 
tain that  there  is  an  executor  or  a  will.    Ibid. 

19.  Kentucky. — It  is  generalljr  true,  that  an 
executor,  who  by  taking  an  inferior  security,  or 
anreasonably  extending  the  time  of  payment, 
brings  a  loss  upon  his  testator's  estate,  shall  be 
liable.  Hunter  v.  Bryant^  2  Wheat.  32  j  4  Cond. 
Rep.  17. 

20.  The  executor,  who  takes  charge  of  the 
ifTairs  of  a  man  who  was  engaged  in  trade, 
must,  on  winding  up  his  affairs,  he  allowed  a 
latitude  for  discretion ;  and^  in  general,  where 
there  is  manifest  fidelity,  diligence,  and  ordinary 
jiidlEpiient  displayed,  courts  will  always,  with 
lome  reluctance,  enforce  the  rigid  rules  which 
they  have  been  obliged,  for  the  protection  of  es- 
tates, to  impose  on  executors.    Ibid.  32. 

21.  Massachusetts. — A  coTenant  by  an  ex- 
scutor,  on  a  conveyance  of  lands  of  his  testator, 
n  his  capacity  ot  executor,  <<and  not  other- 
vise,''  is  not  binding  on  him  in  his  individual 
»ipacity :  although  it  may  not  be  binding  on  the 
satate  or  the  testator.  Tkaver  v.  Wenddl,  1 
^allis.  C.C.  R.  37. 

22.  On  a  judgment  against  an  executor  de  son 
ort,  the  real  estate  of  the  intestate  cannot,  in 
Hassachusetts,  be  set  off  to  satisfy  the  execu- 
ion.     Ibid. 

23.  An  executor,  as  such,  has  a  right  to  enter 
^ods  belonging  to  his  testator,  at  the  custom 
louses ;  and,  as  such,  to  give  bonds  for  the  du- 
ies,  which  bind  the  estate  of  the  testator. 
IniUd  Stales  v.  Abom,  3  Mason's  C.  C.  R.  126. 

24.  If  the  executor  becomes  insolvent,  the 
Jiiited  States  may,  in  eaoity,  claim  payment  of 
he  debt  due  for  duties,  from  the  sureties  in  the 
probate  bond  of  the  executor,  where  the  execu- 
or  has  wasted  the  assets,  and  are  not  obliged  to 
«8ort  for  payment  to  the  surety  on  the  custom 
lonse  bond,  in  the  first  instance. '  Ibid. 

25.  Pennsylvania. — ^Letters  testamentary,  w- 
nied  under  the  authority  of  the  state,  are  not 
Lvailable  in  another.  Champlin^  £'x'r,  ^c,  v. 
TiUey  et  d.,  3  Day,  303. 

20.  If  a  trustee,  executor,  or  agent,  buy  in 
lebts  due  by  his  cestui  que  truM,  testator  or 
>rincipal,  the  profit  on  the  purchase  belongs  to 
he  person  or  estate  for  whom  or  which  he  acted. 
Prevost  V.  Gratz,  1  Peters'  C.  C.  R.  364. 

27.  MassachoAetts. — If  a  feme  covert  gives  a 
egacy  in  her  will  to  her  husband  out  of  the 
separate  property  for  his  maintenance,  under 
3Qwer  of  appointment  in  her  will,  the  executors 
ire  not  liable  to  be  attached  as  trustees  of  the 
loaband,  until  after  probate  of  the  will  and  aa- 


suming  administration  of  the  estate.  Taylor  t. 
Deblois,  4  Mason's  C.  C.  R.  131. 

28.  An  executor  is  not  liable  to  be  charged  as 
the  trustee  of  a  legatee  tu  a  foreign  attacmnent. 
Ibid. 

29.  Trusts  devolving  on  an  executor,  and  truti 
property  in  the  hands  of  the  deceased,  kept 
separate,  are  not  assets  in  the  hands  of  execu- 
tors or  administrators;  and  the  statute  of  limita- 
tions of  Massachusetts  does  not  run  against 
them.  Trecothick  v.  Austin^  4  Mason's  C.  C. 
R.  16. 

30.  Executors  in  Massachusetts  may,  at  theit 
discretion,  pay  over  legacies  at  any  time  withhi 
one  year.  Sullivan  v.  Winthropj  1  Sumner's  C 
C.  R.  1. 

31.  When  executors  invested  certain  sums, 
less  than  the  whole  amount  of  the  legacy,  in  the 
name  of  the  legatee:  Heldj  that  this  was  as- 
signment of  the  legacy  pro  tanto ,  and  that  the 
interest  accruing  upon  those  sums,  within  the 
year  from  the  time  of  the  investment,  belonged 
to  the  legatee.    Ibid. 

32.  Viiginia. — An  executor  or  administrator 
may  submit  any  account  of  his  testator  or  intes- 
tate, to  arbitration ;  and  if  he  adopts  the  award 
of  the  arbitrators,  the  award  is  binding,  not  only 
upon  the  executor,  or  administrator,  but  upon 
creditors  of  the  estate  which  he  represents. 
Strodes  v.  Patton  et  d.,  1  Brockenb.  C.  C.  R.  228. 

33.  Virginia. — A  decree  against  an  executor 
is  not  conclusive,  but  is  only  prima  facie  evi- 
dence against  the  heir  or  devisee.  Garnett  v. 
Macon.  2  Brockenb.  C.  C.  R.  185. 

34.  Virginia. — ^The  executor  or  administrator 
cannot  discharge  his  own  debt  in  preference  to 
others  of  superior  dignity;  though  he  may  give 
the  preference  to  his  own  over  others  of  equal 
degree.  In  some  of  the  states  this  rule  would 
not  apply,  as  in  those  states  there  is  no  differ- 
ence made  in  the  payment  of  debts  between  a 
bond  and  simple  contract  debt.  Page  v.  Potion^ 
5  Peters,  304. 

35.  District  of  Columbia. — ^The  testator  gave 
his  wife  all  the  proceeds  of  his  estate  for  the 
maint«*nahce  of  bis  children,  and  directed  his 
debts  to  be  paid  out  of  particular  portions  of  his 
real  and  personal  estate.  The  wife  took  all  the 
proceeds  of  the  estate  for  the  maintenance  of 
nerself  and  family,  and  for  the  education  of  the 
children.  At  the  time  of  the  decease  of  the 
testator,  he  was  supposed  to  be  wealthy ;  and 
the  wife  continued  to  live  in  the  same  manner 
^after  as  before  the  decease  of  her  husband. 

After  her  death,  the  surviving  executor  waa 
charged  with  a  devastavit  for  having  allowed 
the  expenditures  of  the  widow  of  the  testator  to 
be  so  large.  The  auditor  to  whom  the  accounts 
of  the  executors  were  referred,  made  an  estimate 
of  the  expenses  of  the  family  of  the  widow  for 
twelve  years,  without  having  called  for  vouchers 
for  all  tue  items  of  the  expenditures.  The  court 
held,  the  allowance  of  six  thousand  dollars  oat 
of  the  personal  estate,  for  the  expenses  of  the 
family  for  twelve  years,  must  certainly  be  a  very 
moderate  charge.  It  was  proper  subject  of  in- 
quiry for  the  auditor,  and  there  is  no  ground 
upon  which  this  court  could  say  the  allowanoe 
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is  exceptionable.  From  the  nature  of  the  ex- 
penditure for  the  daily  expenses  of  the  family, 
It  could  hardly  be  expected  that  a  regular  ac- 
count would  be  kept ;  and  especially,  under  the 
large  discretion  given  by  the  testator  in  bis  will 
in  relation  to  the  maintenance  of  his  family. 
Peter  v.  Beverly,  10  Peters.  632. 

36.  The  amounts  paid  by  the  executors  for 
the  curtails  and  discounts  on  the  notes  running 
id  the  banks,  were  properly  allowed  to  their 
credit.  These  were  debts  due  from  the  estate, 
and  whatever  pajments  were  made  were  for 
and  on  account  of  the  estate.    Ibid, 

37.  If  executors  have  paid  a  debt  to  banks,  or 
the  banks  have  accepted  their  note  in  payment, 
m  place  of  the  notes  of  the  testator,  so  that  the 
executors  became  the  debtors,  and  personally 
responsible  to  the  banks ;  the  only  effect  of  this 
is,  that  the  executors  became  the  creditors  of 
the  estate  instead  of  the  banks^  and  ma^  resort 
to  the  trust  fund  to  satisfy  the  aebt.    Ihtd, 

38.  It  is  a  well  settled  rule,  that  one  executor 
is  not  responsible  for  the  devastavit  of  his  co- 
executor,  any  farther  than  he  is  shown  to  have 
been  knowing  and  assenting  at  the  time  to  such 
devastavit  or  misapplication  of  the  assets:  and 
merely  permitting  his  co-executor  to  possess  the 
assets,  without  going  farther  and  concurring  in 
the  application  of  tnem,  does  not  render  him 
answerable  for  the  receipts  of  his  co-executor. 
Each  executor  is  liable  only  for  his  own  acts, 
and  what  he  receives  and  applies;  unless  he 
joins  in  the  direction  and  misapplication  of  the 
assets.    Ibid, 

39.  If  administration  be  granted  during  the 
minority  of  an  executor,  it  is  because  the  execu- 
tor is  legally  disqualified  from  acting,  and  indeed 
has  not  taken,  and  could  not  take  upon  himself 
the  trust.  He  may,  when  of  age,  reject  all  the 
right  and  powers  conferred  by  the  will;  and, 
oonsequentiy,  the  interest  is  not  a  vested  inter- 
est. Griffitn  v.  Frcwter,  8  Cranch,  9;  3  Cond. 
Rep.  1. 

40.  In  the  case  of  an  absent  executor,  who 
has  not  made  probate  of  the  will,  and  qualified ; 
and  not  being  able,  for  these  causes,  to  act  as 
executor,  and  having  power  to  renounce;  the 
ordinary  is  not  deprived  of  the  power  to  appoint 
an  executor  durante  absentia,  fiut  the  absence 
of  the  executor,  who  has  proved  the  will,  is  no 
reason  for  granting  administration.    Ibid. 

41.  Kentucky.  —  It  is  generally  true,  that  an 
executor,  who  by  taking  an  inferior  security,  or 
unreasonably  extending  the  time  of  payment, 
brings  a  loss  upon  his  testator's  estate^  shall  be 
liable.  Hunter  v.  Bryant,  2  Wheat.  32;  4  Cond. 
Rep.  17. 

42.  The  executor,  who  takes  charge  of  the 
affairs  of  a  man  who  was  engaged  in  trade,  must, 
on  winding  up  his  affairs,  be  allowed  a  latitude 
for  discretion;  and,  in  general,  where  there  is 
manifest  fidelity,  ailigence,  and  ordinary  judg- 
ment displayed,  courts  will  always,  with  some 
reluctance,  enforce  the  rigid  rules  which  they 
have  been  obliged,  for  the  protection  of  estates, 
to  impose  on  executors.    Aid.  32. 

43.  An  administrator  who  employs  an  agent 
0  maoBge  the  estate  of  his  intestate,  coUect 


debts.  &c.,  is  responsible  for  the  monej  so  eol* 
lected ;  and  creditors  are  not  boand  to  poraoe 
the  agent :  but  if  there  is  reason  to  believe  that 
the  account  of  the  agent  has  not  been  eomectlj 
settled,  the  administrator  would  be  pennlUed  lo 
show  cause  against  the  report  of  aoontmissiogei 
in  that  particukir.  Green  et  d,  v.  Hadewft 
Executors,  2  Brockenb.  403. 

44.  Where  an  administration  bond  is  join!, 
each  administrator  is  bound  for  the  other, mis 
bound  for  the  whole.  But  if  the  representatives 
of  the  co-administrator,  against  whom  tteknce 
is  reported,  are  not  before  the  court,  the  lepixt 
is  ex  parte  as  to  them,  cannot  biod  them,  ud 
consequently  cannot  affect  the  co-adoaiDistraior, 
whose  representatives  are  before  the  coon. 
Ibid, 

45.  Ohio. — ^Where  administrators,  aetiDgra 
der  the  provisions  of  an  act  of  assembly  of  Ohi<^ 
were  ordered  by  the  court,  vested  by  ibe  "t 
with  powers  to  grant  such  order  to  sell  lesl 
estate,  and  before  the  sale  was  made  the  hv 
was  repealed,  the  powers  to  sell  wereatanead 
with  the  repeal.  The  Bank  of  Hamiltm  t.  H 
ley^s  Heirsj  2  Peters,  492. 

46.  A  general  profert  of  letters  testamentary 
is  sufficient ;  and  if  the  other  party  widia  w 
object  to  them  as  insufficient,  he  most  craw 
oyer  of  them :  unless  oyer  be  craved  and  gnat- 
ed.  they  cannot  be  judicially  examined.  Or,ii 
it  be  alleged  that  the  plaintiffs  are  not  execatcw 
the  objection  must  be  taken  by  plea  in  atoe- 
ment.  Childress^  ExW,  v.  Emory  et  d^  Etn.  5 
Wheat.  642 ;  5  Cond.  Rep.  547.  , 

47.  Where  there  are  two  executoti  in  a  wji 
it  is  clear  that  each  has  a  rieht  to  reca^e  the 
debts  due  to  the  estate,  and  all  other  assets 
which  shall  come  into  his  hands;  and  he  is  an- 
swerable for  the  assets  he  receives.  This  re- 
sponsibility results  from  the  right  toreceiTe-aDd 
the  nature  of  the  trust.  A  payment  of  the  ms 
received  by  him  to  his  co-executor,  will  ooi  dfr 
charge  him  from  his  liability  to  the  estate,  w 
is  bound  to  account  for  all  assets  which  cod* 
into  his  hands,  and  to  appropriate  them  anw 
ing  to  the  directions  of  the  will.  EdfMnditi» 
V.  Crenshaw,  14  Peters,  166. 

48.  Executors  are  not  liable  to  each  a^'^ 
but  each  is  liable  to  the  cestui  que  trusts  ac^ 
devisees,  to  the  full  extent  of  the  funds  receifw 
by  him.    Ibid, 

49.  The  removal  of  an  executor  from  a  staJ*" 
which  the  will  was  proved,  and  in  which  leuw* 
testamentary  were  granted,  does  not  dischi:? 
him  from  his  liability  as  executor;  row»  I* 
does  it  release  him  from  his  liability  for  as** 
received  by  him  and  paid  over  to  his  co^i^a- 
tor.    Ibid,  .. 

50.  Whatever  property  or  money  »  bwluuj 
recovered  by  the  executor  or  administrator,  aiw 
the  death  of  his  testator  or  intestate,  in  tirt* 
of  his  representative  character,  he  holds asass^ 
of  the  estate ;  and  he  is  liable  therefor  in  socfl 
representative  character,  to  the  party  who  bM> 
good  title  thereto.  The  want  ot  knowW  * 
the  possession  of  knowledge  on  the  part  of  v 
administrator,  as  to  the  rights  and  cjan^ 
ptber  persons  upon  the  money  thos  leeerre^ 
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cannot  alter  the  rights  of  the  party  to  whom  it 
uUimately  beiongd.  De  Valengiv/s  AdmW,  v. 
Duffy,  U  Peters,  282. 

51.  The  owner  of  property  or  of  money  re- 
ceived by  an  administrator,  may  resort  ta  the 
administrator  in  his  personal  character,  and 
charge  him,  de  bonis  propriis,  with  the  amount 
thus  received.  He  may  do  this,  or  proceed 
against  him  as  executor  or  administrator,  at  his 
election.  But  whenever  an  executor  or  admi- 
nistrator, in  his  representative  character,  law- 
fully receites  money  or  property,  he  may  be 
compelled  to  respond  to  the  party  entitled,  in 
that  character;  and  shall  not  be  permitted  to 
throw  it  off  after  he  has  received  the  money,  in 
srder  to  defeat  the  plaintiff's  action.     Ibid, 

52.  Letters  testamentary  to  the  estate  of  Ed- 
ward Coursault,  a  merchant,  who  had  died  at 
Baltimore,  were  granted  to  Gabriel  Paul,  one  of 
Ihe  executors  named  in  the  will.  The  other 
sxecutor,  Aglae  Coursault,  the  wife  of  Edward 
Coursault,  did  not  qualify  as  executrix,  nor  did 
)he  renounce  the  execution  of  the  will.  After- 
Evards,  on  the  application  of  Aglae  Coursault, 
»tating  that  she  was  executrix  of  Edward  Cour- 
sault, accompanied  with  a  power  of  attorney, 
j^iven  to  her  oy  Gabriel  Paul,  the  qualified  exe- 
cutor, who  had  removed  to  JEiiissouri ;  the  com- 
nissioners  under  the  treaty  of  indemnity  with 
France  awarded  to  the  estate  of  Edward  Cour- 
sault a  sum  of  money,  for  tlie  seizure  and  con- 
iscation  of  the  Good  Friends  and  cargo,  by  the 
French  government.  During  the  pendency  of 
he  claim  before  the  commissioners,  Aglae  door- 
lault  died;  and  letters  of  administration,  with 
he  will  annexed,  were,  on  the  oath  of  Thomas 
Dunlop  that  the  widow  and  executrix  of  Edward 
!!kjursault  was  dead,  granted  by  the  orphans' 
M>urt  of  the  county  of  Washington,  in  the  Dis- 
rict  of  Columbia,  to  the  plaintiff  in  error,  Elias 
Cane,  a  resident  in  Washington.  The  sum  award- 
ed by  the  commissioners  was  paid  to  Elias  Kane, 
>y  the  ffovernment  of  the  United  States.  Gabriel 
i'aul,  the  executor  of  E<lward  Coursault,  brought 
in  action  against  Elias  Kane,  for  the  money  paid 
o  him.  lieldj  that  he  was  entitled  to  recover 
he  same.  The  letters  testamentary  granted  in 
Vlaryland,  entitled  the  executor  of  Edward  Cour- 
AuU  to  recover,  without  his  having  the  letters 
)f  administration  granted  by  the  orphans'  court 
>f  Washington  repealed  or  revoked.  Kane^ 
ddmWy  V.  Patdy  ExW  of  CoursaulU  14  Peters,  33. 

53.  At  common  law.  the  appointment  of  an 
sxecutor  vests  the  whole  personal  estate  in  the 
serran  appointed  executor,  which  he  holds  as 
rustee  for  the  purposes  of  the  will ;  and  he 
lolds  the  legal  title  in  all  the  chattels  of  the 
lestator,  and,  for  the  purpose  of  administering 
:hem,  is  as  much  the  proprietor  of  them  as  was 
he  te.Mator.  The  ordinary  cannot  transfer  those 
chattels  to  any  other  person,  by  granting  admin- 
stration  of  them,    ibid, 

54.  The  act  of  Congress  of  the  24th  of  June, 
1812,  gives  to  an  executor  or  administrator,  ap- 
tK>inted  in  any  state  of  the  United  States,  or  m 
he  territories,  a  ri^ht  to  recover  from  any  indi- 
vidual in  the  Distnct  of  Columbia  effects  or  mo- 
ley  belonging  to  the  testator  or  the  intestate,  in 
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whatever  way  the  same  may  have  been  re- 
ceived ;  if  the  hiw  does  not  permit  him  to  re- 
tain it  on  account  of  some  relations  borne  to  the 
testator,  or  to  his  executor,  which  defeats  the 
rights  of  the  executor  or  administrator ;  and  let- 
ters testamentary  or  letters  of  administration 
obtained  in  either  of  the  states  or  territories  of 
the  Union,  give  a  right  to  the  person  having 
them  to  receive  and  give  discharges  for  such  as- 
sets, without  suit,  which  may  be  in  the  hands 
of  any  person  within  the  District  of  Columbia. 
The  right  to  receive  from  the  government  of  the 
United  States,  either  in  the  District  of  Colum- 
bia, or  in  the  state  where  letters  have  been 
granted,  any  sum  of  money  which  the  govern- 
ment may  owe  to  the  testator  or  intestate  at  the 
time  of  his  death,  or  which  may  become  due 
thereafter,  or  w*hich  may  accrue  to  the  govern- 
ment as  trustee  for  a  testator  or  intestate,  in  any 
way  or  at  any  time,  is  given  by  that  act.  A 
bona  fide  payment  of  a  debt  to  the  administra- 
tor, which  was  due  to  the  estate,  is  a  legal  dis- 
charge to  the  debtor,  whether  the  administra* 
tion  be  void  or  voidable.    Ibid, 

55.  The  certificate  of  the  register  of  wills,  an 
nexed  to  the  proceedings  of  the  orphans'  court 
of  Maryland,  giving  letters  testamentary  to  the 
executor,  showed  that  the  will  had  been  proved, 
and  that  the  letters  testamentary  had  been 
granted.  This  is  proof  that  the  person  holding 
the  letters  testamentary  is  executor,  as  far  as  the 
law  requires  it  to  be  proved,  in  an  action  of  as- 
sumpsit upon  a  cause  of  action  which  arose  in 
the  time  of  the  testator  or  of  the  executor.  On 
the  plea  of  the  general  issue  in  such  an  action, 
and  even  in  a  case  where  that  plea  raises  the 
(question  of  right  or  title  in  the  executor,  the  cer- 
tificate of  probate  or  qualification  meets  the  re- 
quisition. A  iudicial  examination  into  their  va- 
lidity can  only  be  gone  into  upon  a  plea  in 
abatement,  after  oyer  has  been  craved  and 
granted :  and  then,  upon  issue  joined,  the  plain- 
tiff's title,  as  executor  or  administrator,  may  be 
disputed,  oy  showing  any  of  those  causes  which 
make  the  grant  void  ab  initio,  or  that  the  ad- 
ministration had  been  revoked.    Ibid, 

56.  The  declaration  in  an  action  by  an  execu- 
tor for  the  recovery  of  money  received  by  the 
defendant  after  the  decease  of  the  testator,  may 
be  in  the  name  of  the  plaintiff,  as  executor,  or 
in  his  own  name,  without  stating  that  he  is  ex- 
ecutor. The  distinction  ia^  that  when  an  execu- 
tor  sues  on  a  cause  of  action  which  accrued  in 
the  lifetime  of  his  testator,  he  must  declare  in 
the  detinet,  that  is,  in  his  representative  capacity 
only ;  but  when  the  cause  of  action  accrues  af- 
ter the  death  of  the  testator,  if  the  money  when 
recovered  will  be  assets^  the  executor  may  de- 
clare in  his  representative  character,  or  in  his 
own  name.     Ibid. 

57.  An  administrator,  appointed  by,  and  de- 
riving his  authority  from  another  state,  is  not 
lial>]e  to  be  sued  in  the  District  of  Columbia,  in 
his  official  character,  for  assets,  lawfully  received 
by  him  in  the  district,  under  and  in  virtue  of  his 
original  letters  of  administration.  V<mgfin  et  d, 
V.  Iforthup  it  al,,  15  Peters,  1 . 

68.  Every  grant  of  administration  is  strictly 
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confined  in  its  authority  and  operation  to  the  lim- 
its of  the  territory  of  the  government  which 
grants  it,  and  does  not,  de  jure,  extend  to  other 
countries.  It  cannot  confer,  as  a  matter  of  right, 
any  authority  to  collect  assets  of  the  deceased, 
in  any  other  state;  and  whatever  operation  is 
allowed  to  it  beyond  the  original  territory  of  the 
grant,  is  a  mere  matter  of  courtesy,  which  every 
nation  is  at  liberty  to  yield  or  to  withhold,  ac- 
cording to  its  own  policy  or  pleasure,  with  refer- 
ence to  its  own  institutions,  and  the  interests  of 
its  own  citizens.     Ibid, 

59.  The  administrator  is  exclusively  bound  to 
account  for  all  the  assets  which  he  receives  un- 
der and  by  virtue  of  his  administration,  to  the 

E roper  tribunals  of  the  government  under  which 
e  derives  his  authority.  The  tribunals  of  other 
states  have  no  right  to  interfere  with  or  control 
the  application  of  those  assets  according  to  the 
lex  loci.  Hence  it  has  become  an  established 
doctrine,  that  an  administrator  cannot,  in  hisofR- 
cial  capacity,  sue  for  any  debts  due  to  his  intes- 
tate, in  the  courts  of  another  state;  and  that  he 
is  not  liable  to  be  sued  in  that  capacity,  in  the 
courts  of  the  latter,  by  any  creditor,  for  any  debt 
due  there  bv  his  intestate.     Ibid. 

60.  The  (fe bis  due  from  t^e  government  of  the 
United  States  have  no  locality  at  the  seat  of 
government.  The  United  States,  in  their  sove- 
reign capacity,  have  no  particular  place  of  dom- 
cile,  but  possess,  in  contemplation  of  law,  an 
ubiquity  tnroughout  the  Union ;  and  the  debts 
due  by  them  are  not  to  be  treated  like  the  debts 
of  a  private  debtor,  which  constitute  load  assets 
in  his  own  domicile.     Ibid. 

61.  The  administrator  of  a  creditor  of  the 
i^vernment,  duly  appointed  in  the  state  where 
he  was  domiciliated  at  his  death,  has  full  autho- 
rity to  receive  payment,  and  give^i  full  dischaige 
of  the  debt  due  to  his  intestate,  in  any  place 
where  the  government  may  choose  to  pay  it, 
whether  it  be  at  the  seat  of  eoverament,  or  at 
any  other  place  where  the  funas  are  deposited. 
Ibid. 

62.  The  act  of  congress  of  June,  1822,  au- 
thorizes any  person  to  whom  letters  testament- 
ary or  of  administration  have  been  granted,  in 
the  stales  of  the  United  States,  to  prosecute 
claims  by  suit  in  the  courts  of  the  District  of 
Columbia,  in  the  same  manner  as  if  the  same 
had  been  granted  to  such  persons  by  the  pro- 
per authority  in  the  District  of  Colnmoia.  The 
power  is  limited  by  its  terms  to  the  institution 
of  suits,  and  does  not  authorize  suhs  against  an 
executor  or  administrator.  The  effect  of  this 
law  was  to  make  all  debts  due  by  persons  in 
the  District,  not  local  assets,  for  which  the  ad- 
ministrator was  bound  to  account  in  the  courts 
of  the  District;  but  general  assets,  which'  he 
had  full  authority  to  receive,  and  for  which  he 
was  bound  to  account  in  the  courts  of  the  state 
from  which  he  derived  his  letters  of  administra- 
tion.    Ibid. 

63.  An  executor  has  not,  ordinarily,  any  power 
over  the  real  estate.  His  powers  are  derived 
from  the  will,  and  he  can  do  no  valid  act  beyond 
his  authority.  Where  a  will  contains  no  special 
proTiston  on  the  subject,  the  land  of  the  deceased 


descends  to  his  heirs;  and  this  right  caiinot be 
divested  or  impaired  by  the  unaothoiized  actsof 
the  executor.  Brush  v.  War(etd.j  15Peier8,!l3b 

64.  An  executor  or  adminiptrator  mjappij 
by  attorney  to  the  court  of  common  pleaa^  to 
order  a  sale  of  the  real  estate  of  the  deceased, 
exhibiting,  as  the  statute  requires,  a  itatenetf 
of  the  debts  owhig  by  the  estate.  Ban  ^ 
Piait  et  d.  v.  Heirs  of  N^CuUockj  1  M<Lf9ii,  C 
C.  R.  80. 

65.  An  executor  has  no  power  to  conrey  the 
real  estate  of  his  testator,  unless  authorixed  hs 
the  wil^  or  by  the  court  ot  probate.  Bttd  d  i 
y.Rawanf  1  McLean,  C.  C.  K.  140. 

66.  An  executor,  who  is  empowered  by  lb 
will  to  sell  and  convey  the  real  estate  of  his  tes- 
tator, "  in  such  mode  as,  in  his  judgmeotjMba 
best  for  the  interest  of  the  estate,"  cannot  del^ 
gate  to  another  the  power  to  sell,  fimni. 
Jamison^  1  McLean,  C.  C.  R.  199. 

67.  A  sale  made  by  an  attorney  under  iodt 
circumstances,  does  not  divest  the  heir.  M 

68.  Where,  under  the  statute  of  lodimi,  if 
an  estate  be  insolvent,  the  executor  or  adminis- 
tralor  may  institute  proceedings  before  the  coart 
of  probate,  to  which  creditors  are  boond  to 
answer;  and  the  executor  or  admiuistnlw  ii 
not  liable,  unless  he  be  guilty  of  fiand,  n^u- 
gence,  or  waste :  such  allegalron  must  be  coa- 
tained  in  the  declaration.  Wdhr  i.JAuodi 
Administrator^  2  McLean,  C.  C.  R.  92. 

2.  Actions  by  and  against  Etio^mt, 

69.  Upon  the  death  of  an  assignee,  under  ikj 
bankrupt  law  of  the  United  Stales,  the  right « 
action  for  a  debt  due  to  the  bankropt,  Tested  a 
the  executor  of  the  assignee.  Rilcmi^•^ 
Assignees,  ^c,  v.  Maryland  Insurana  Cwf^f. 
8  Cranch,  84;  3  Coiid.  Rep.45. 

70.  If  the  executor  do  not  cause  hhnseUtoM 
made  a  party  to  a  suit  brought  in  the  liitua^j 
and  in  the  name  of  the  testator,  andperHJing" 
the  time  of  his  death ;  it  is  to  be  consideTed  isi 
voluntary  abandonment  of  the  action,  »  w  to 
exclude  the  executor  from  the  equiljofthes*- 

tnte  of  limitations.     Ibid. 

71.  Vinrinia.— Itisnotnecessa^thataneie 

cutor  of  a  will,  made  in  Virginia,  deTJang  to  m 
lands  in  Kentucky,  should  take  out  letters  teio- 
mentary  in  Kentucky  to  enable  him  to  *»'"'*? 
ejectment.  Doe  v.  M'FarUmd  a  d^  9  Ciaucfl, 
151;  3  Cond.  Rep.  317.  ^   _, .  . 

72.  Tennessee.  —  The  courts  of  the  Umw 
States  have  jurisdiction  of  suits  by  or  ag^ 
executors  or  administrators,  if  they  are  ciiaeffl 
of  different  stales,  although  their  testators  ^ 
intestates  were  not  otherwise  entitled  to  «» 
liable  to  be  sued  in  these  courts.  The  elcrw'" 
section  of  the  judiciary  act  of  September  w»i 
1789,  ch.  20,  1  Story's  L.  U.  S.  1, 55,  is  not  »fr 
cable  to  such  cases.  Childress"  Ex^h^^nap 
et  al.y  Ex'rs,  8  Wheat.  642;  5  Oond.  ^{^^ 

73.  Debt  against  an  executor  in  geDeral,  sww« 
be  in  the  detinenl  only,  unless  *^«  ""^ 
himself  personally  reBponsible,  as  by  de^a» 
Ibid.  ^^. 

74.  An  action  of  debt  lies  against  an  cxKW" 
on  a  promissory  note.    Ibid, 
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75.  Tennessee. — An  executor  or  administrator 
is  not  liable  in  a  judgment  beyond  the  assets  to 
be  administered,  unless  he  pleads  a  false  plea. 
Siglar  et  d.  ▼.  Haywood^  8  Wheat.  675;  5  Cond. 
Rep.  553. 

76.  If  he  fail  to  sustain  his  plea  of  plene  ad- 
ministravit,  it  is  not  necessarily  a  false  plea, 
within  his  own  knowledge ;  and  if  it  be  found 
against  him,  the  verdict  ought  to  be  for  the 
amount  of  assets  unadministered^  and  the  de- 
fendant is  liable  for  that  sum  only.     Ibid. 

77.  In  such  a  case  the  judgment  is  de  bonis 
testatoris,  and  not  de  bonis  propriis.    Ibid, 

78.  By  statutes  8  and  9  W.  III.,  ch.  1 1.  if  either 
party  die  after  interlocutory,  and  beiore  final 
judgment,  a  scire  facias  to  complete  the  pro- 
ceedings shall  issue  by  or  against  the  executor 
or  administrator;  but  upon  this  statute  the  final 
judgment  is  entered  by  or  against  the  executor 
or  administrator,  and  not  against  the  orieinal 
party.  Under  this  statute  it  has  been  adjudged, 
that  the  plaintiff  must  sue  out  two  successive 
writs  of  scire  facias  to  entitle  himself  to  take 
out  execution;  one  before  final  judgmerit,  to 
make  the  executors  or  administialois  parties  to 
the  record ;  the  other  after  final  judgment,  to 
give  them  an  opportunity  of  pleading  want  of 
assets,  or  any  other  matter  woich  an  executor 
may  plead  in  his  defence  to  a  scire  facias  brought 
upon  a  final  judgment  against  his  testator:  for  it 
would  be  unreasonable  that  the  executor  or  ad- 
ministrator should  be  in  a  worse  situation,  where 
his  testator  or  intestate  died  before  final  judg- 
ment, than  he  would  have  been,  had  he  died 
after.    Hatch  v.  Eustis,  1  Gallis.  C.  C.  R.  160. 

79.  The  act  of  congress^  of  September  24th, 
1789,  ch.  20,  provides  that  m  any  suit  in  a  court 
of  the  United  States,  where  either  party  shall 
die  before  final  judgment,  his  executor  or  ad- 
ministrator, in  case  the  cause  of  action  shall  by 
law  survive,  shall  have  full  power  to  prosecute 
and  defend  the  same  until  nnal  judgment,  and 
the  court  is  authorized  to  hear  and  determine 
the  same,  and  to  render  judgment  for  or  against 
the  executor  or  administrator,  as  the  case  may 
require.  And  if  on  scire  facias^  such  executor 
or  administrator  shall  refuse  to  appear,  final 
judgment  may  be  entered  against  the  estate  of 
the  deceased  party,  in  the  same  manner  as  if 
the  executor  or  aaministrator  had  voluntarily 
made  himself  party  to  the  suit.    Ibid. 

80.  This  statute  embraces  all  cases  of  death 
before  final  judgment,  and  of  course  is  more 
extensive  than  tne  statutes  of  17  Car.  II.,  and  8 
and  9  W.  IK.  The  death  may  happen  before  or 
after  plea  pleaded,  before  or  after  issue  joined, 
before  or  after  verdict,  or  before  or  after  inter- 
locutory judgment :  and  in  all  these  cases,  the 
proceedings  are  to  be  exactly  as  if  the  executor 
or  administrator  were  a  voluntary  party  to  the 
suit.    Ibid. 

81.  Massachusetts. — ^Neither  the  general  sta- 
tute of  limitations,  nor  the  statute  of  limitations  of 
Massachusetts  as  to  executors  and  administra- 
tors, binds  the  United  States,  in  a  suit  brought 
in  the  circuit  court,  and  of  course  neither  can 
be  pleaded  in  bar  or  such  suit.  United  Stales  ▼. 
Hoar,  AdmW,  jrc,  2  Mason,  311. 


82.  Although  no  suit  can  be  maintained  in  the 
courts  of  Massachusetts  by  a  foreign  executor 
or  administrator,  unless  he  has  taken  out  letters 
of  administration  in  that  state,  yet  this  principle 
does  not  apply  unless  he  sues  in  right  of  the  de 
ceased.  Trecothiek  v.  Austirij  4  Mason's  C.  C. 
R.  16. 

83.  If  he  sues  in  his  own  right,  although  the 
right  be  derived  under  a  foreign  will,  no  adml* 
nistration  need  be  taken  out  in  Massachusetts, 
if  it  does  not  affect  real  estate  passed  by  the 
will  in  that  state.    Ibid. 

84.  District  of  Columbia. — ^An  administrator 
having  had  letters  of  administration  in  Mary* 
land,  before  the  cession  of  the  District  of  Colum- 
bia, cannot,  after  the  cession,  maintain  an  action 
in  the  District  by  virtue  ot  those  letters,  but 
must  take  out  new  letters  within  the  District. 
Fenwick  v.  Starts  Adfninistrators,  1  Cranch,  259; 
1  Cond.  Rep.  310. 

85.  A.  L.  brought  an  action  of  assumpsit  in 
the  circuit  court  of  Virginia,  and  after  issue 
joined  the  plaintiff  died ;  and  the  suit  was  re- 
vived by  scire  facias  in  the  name  of  the  admi- 
uistratrix.  While  the  suit  was  pending,  the  ad- 
ministratrix intermarried  with  F.  A.  which  mar- 
riage was  pleaded  puis  darrein  continuance. 
HMy  that  the  scire  facias  was  thereon  abated, 
and  a  new  scire  facias  might  be  issued  to  revive 
the  original  suit  in  the  name  of  F.  A.  and  wife, 
as  the  personal  representative  of  A.  L.,  to  ena- 
ble her  to  prosecute  the  suit  to  final  judgment 
under  the  31st  section  of  the  judiciary  act  ol 
1789,  ch.  20.  1  Story's  L.  U.  S.  55.  M'Coul  v. 
Le  Kamfs  Adm%  2  Wheaton,  111;  4  Cond. 
Rep.  58. 

86.  Massachusetts. — The  pendency  of  a  com- 
mission of  insolvency,  is  no  bar  to  a  scire  facias 
against  an  administrator,  on  a  judgment  had 
against  him.  'Hatch  v.  Eustis^  1  GalHs.  C.  C.  R. 
160. 

87.  If,  after  verdict  and  before  judgment,  the 
defendant  die,  and  his  administrator  become 
party  to  the  suit,  and  judgment  pass  against  him, 
and  execution  issue  thereon,  and  be  returned  un- 
satisfied 'f  on  scire  facias  against  the  administra- 
tor, he  may  well  plead  no  assets,  or  insolvency, 
for  he  had  no  time  to  plead  such  plea  in  the  ori- 
ginal suit.    Ibid. 

88.  Massachusetts. — Where  an  administrator 
sues  as  such,  and  he  is  a  citizen  of  the  same 
state  as  the  aefendant,  the  circuit  court  of  the 
United  States  has  no  jurisdiction,  ahhough  the 
intestate  was  a  citizen  of  another  state.  An  ad- 
ministrator is  in  such  case  the  real,  and  not  the 
nominal  party.  Dodge,  Executor,  v.  Perkins,  4 
Mason,  C.  C.  R.  435. 

89.  Although  no  suit  can  be  maintained  in  the 
courts  of  Massachusetts  by  a  foreign  executor  or 
administrator,  unless  he  has  taken  out  letters  of 
administration  in  that  state,  j'et  this  principle 
does  not  apply  unless  he  sues  m  right  of  the  de- 
ceased. Trecotkickr.  Austin,  4  Mason.  C.  C.  R.  16. 

90.  If  he  sues  in  his  own  right,  although  the 
right  be  derived  under  a  foreign  will,  no  admi- 
nistration need  be  taken  out  in  Massachusetts^ 
if  it  does  not  afifect  real  estate  passed  by  tha 
will  in  that  state.    Ibid. 
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91 .  Mississippi. — After  the  recovery  of  a  jndg-  | 
ment  by  an  aclrainistrator,  it  is  not  necessary  in 
avuitupon  the  judgment  that  he  shall  sue  as 
administrator,  the  debt  on  the  judgment  being 
due  to  him  personally ;  and  if  in  such  suit  he 
shall  name  himself  as  administrator,  it  will  be 
•orplusage.  Biddle,  Adm\  v.  Wilkinsj  1  Peters, 
686. 

3.  Administration  of  Assets  by  an  Executor  or 

Administrator. 

92.  The  executor  or  administrator  cannot  dis- 
charge his  own  debt  in  preference  to  others  of 
superior  dignity,  though  ne  may  give  the  prefer- 
ence to  his  own  over  othere  of  equal  degree.  In 
some  of  the  states  this  rule  would  not  apply,  as 
io  them  there  is  no  difference  made  in  tne  (Miy- 
ment  of  debts  between  a  bond  and  simple  con- 
tract debt.    Page  v.  Patton  et  d.^  5  Peters^  304. 

93.  Page'  was  indebted  at  the  time  of  his  de- 
cease, to  Patton,  three  thousand  pounds  and  up- 
wards, which  was  covered  by  a  deed  of  trust  on 
idansneld,  one  of  Page's  estates.  The  execu- 
tors of  Page  refusing  to  act,  Patton,  in  1803, 
took  out  administration  with  the  will  annexed, 
and  gave  securities  for  the  performance  of  his 
duties.  Patton  made  sales  of  the  personal  estate 
for  cash,  and  on  a  credit  of  twelve  months,  and 
received  various  sums  of  money  from  the  same : 
he  made  disbursements  in  payment  of  debts  ana 
expenses  for  the  support  and  education  of  the 
children  of  Page,  and  m  advance  to  the  legatees. 
He  kept  his  administration  accounts  in  a  book 
provided  for  the  purpose,  entering  his  receipts 
and  disbursements  for  the  estate,  but  not  bring- 
ing his  own  debt  and  interest  into  the  account. 
In  1810,  he  put  the  items  of  his  account  into  the 
bands  of  counsel,  and  requested  him  to  introduce 
the  deed  of  trust  "  as  he  might  think  proper  f* 
and  an  account  as  administrator  was  made  out, 
in  which  the  principal  and  interest  of  Patton's 
debt  was  entered  as  the  first  item.  Afterwards, 
in  the  same  year,  by  order  of  court,  the  real 
estate  was  sold,  and  Patton  received  the  proceeds 
of  the  same.  Held^  that  the  sum  due  under  the 
deed  of  trust  to  Patton  should  be  charged  on  the 
funds  arising  from  the  sale  of  the  real  estate : 
and  that  having  omitted  to  retain  from  the  pro- 
ceeds of  the  personal  estate  the  sum  due  to  nim 
by  Page,  Patton  could  not  afterwards  charge  the 
same  against  the  legal  assets,  being  the  fund 
produced  by  the  personal  estate.    Ibid, 


EXPATRIATION. 

1.  Query f  Whether  a  citizen  of  the  United 
States,  independently  of  legislative  action  on  the 
subject,  can  throw  on  his  allegiance  to  his  native 
country.  The  Sanlissima  Trinidad,  7  Wheat.  283  ] 
6  Cond.  Rep.  284. 

2.  If  this  may  be  done,  it  never  can  be,  with- 
out a  bona  fide  change  of  domicil ;  nor  for  frau- 
dulent purposes;  nor  to  justify  the  commission 
of  a  crime  against  the  country,  or  any  violation 
of  its  laws.    Ibid. 


3.  The  general  doctrine  is,  that  no  pei 
can,  by  any  act  of  their  own,  without  the  con- 
sent of  the  government,  put  off  their  alleg^iaiiee 
and  become  aliens.  Shanks  r.  Dupontj  3  Peten^ 
246. 

4.  The  American  citizen  who  goes  to  a  foreign 
country,  although  he  owes  local  and  temporaiT' 
allegiance  to  that  country,  yet,  if  he  performs  no 
other  act  changing  his  condition,  is  entitled  to  the 
protection  of  his  own  government :  and  if,  with- 
out the  violation  of  any  municipal  law,  he  should 
be  oppressed,  he  would  have  a  right  to  claim 
that  protection^  and  the  interposition  of  the  go- 
vernment in  his  favour.  Murray  ▼.  The  Charm' 
ing  Betsey,  2  Cranch,  64 ;  1  Cond.  Rep.  358. 

5.  A  subject  cannot  divest  himself  of  the  ob- 
ligation of  a  citizen,  and  ^-antonly  make  a  com- 
pact with  the  enemy  of  his  country,  stipuJatiiig 
a  neutrality  of  his  conduct ;  but  he  may  enter 
into  an  engagement  on  a  capitulation,  if  his  go- 
vernment is  no  longer  able  to  protect  him.  JUSI- 
ler  V.  The  Ship  Resdutionj  2  Dall.  10. 

6.  The  doctrine  of  perpetual  allegiance  is  not 
applied  by  the  British  courts  to  the  American 
ante  nati ;  and  the  court,  in  the  case  of  BUght's 
Lessee  v.  Rochester,  7  Wheat.  544 ;  5  Cond.  Rep. 
%35,  adopted  the  same  rule  with  respect  to  the 
rights  or  British  subjects  here:  that  although 
bom  before  the  revolution,  they  are  equally  in- 
capable with  those  bom  suosequent  to  that  event 
of  inheriting  or  transmitting  the  inheritance  of 
lands  in  this  country,  ingits  v.  The  Sailors'  Snmg 
Harbour,  3  Peters,  99. 

7.  The  right  of  election  must  necessarily  exirt 
in  all  revolutions  like  that  of  America,  and  is 
well  established  by  adjudged  cases.    IMd.  122. 

8.  The  supreme  court,  in  the  case  of  M'O- 
vaine's  Lessee  v.  Coze,  4  Cranch.  211 ;  2  Cond. 
Rep.  86,  fully  recognised  the  right  of  election; 
but  they  considered  that  Mr.  Coxe  had  lost  that 
right  by  Remaining  in  the  state  of  New  Jersey, 
not  only  after  she  had  declared  herself  a  sove- 
reign state,  but  after  she  had  passed  laws  by 
which  she  declared  him  to  be  a  member  of,  and 
in  allegiance  to  the  new  government.   Ibid.  124. 

9.  A  citizen  of  the  United  States  cannot  dis- 
solve the  compact  between  him  and  his  country, 
without  the  consent  and  default  of  the  commn-> 
nity.  Wilson,  Justice,  4  Hall's  Law  Jouroal^ 
361. 

10.  A  native  citizen  of  the  United  States  can- 
not throw  off  his  allegiance  to  the  government, 
without  an  act  of  congress  authorizing  the  same. 
United  Slates  r.  Gillies,  Petere'  C.  C.  R.  159. 

1 1.  One  who  removes  to  a  foreign  country,  set- 
tles himself  there,  and  engages  in  the  trade  of 
the  country,  furnishes,  by  those  acts,  such  eri- 
dence  of  an  intention  to  reside  there,  as  to  stamp 
him  with  the  national  character  of  the  state  in 
which  he  resides.  The  Venus,  8  Cranch,  278 ;  3 
Cond.  Rep.  109. 

12.  In  questions  on  this  subject,  the  chief 
point  to  be  considered,  is,  the  animus  manendi; 
and  courts  are  to  devise  such  reasonable  mles 
of  evidence  as  may  establish  the  fact  of  inten- 
tion. If  it  sufficiently  appears  that  the  intention 
of  removing  was  to  make  a  permanent  settle- 
ment, or  for  an  indefinite  time,  the  right  of  do- 
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micil  is  acquired  by  a  residence  of  even  a  few 
days.     Ibid. 

13.  The  national  character,  which  a  man  ac- 
quires by  residence,  may  be  tnrown  off  at  plea- 
sure, b>r  a  return  to  his  native  country,  or  even 
by  turning  his  back  on  the  country  in  which  he 
has  resided,  on  his  way  to  another.  It  is  an  ad- 
yentitious  character  gained  by  residence,  and 
which  ceases  by  non-residence.  It  no  longer  ad- 
heres to  the  party,  from  the  moment  he  puts 
himself  in  motion,  bona  fide,  to  quit  the  country, 
sine  animo  revertendi.  The  Venusy  8  Crancn, 
253 ;  3  Cond.  Rep.  100. 

14.  If  any  thing  short  of  actual  removal  be 
admitted  to  work  a  change  in  the  national  cha- 
racter, acquired^by  residence,  the  eyidence  of  a 
bona  nde  mtention  to  remove  should  be  such  as 
to  leaye  no  doubt  of  its  sincerity.  Mere  decla- 
rations of  such  an  intention  ought  never  to  be 
relied  on,  when  contradicted,  or  at  least  ren- 
dered doubtful,  by  a  oontintiance  of  residence. 
They  may  have  been  made  to  deceive,  or,  if 
sincerely  made,  they  may  neyer  be  executed ; 
the  party  may  change  his  determination.    Ibid. 

15.  It  seems  that  where  a  native  citizen  of 
the  United  Stales  emigrated,  before  a  declara- 
tion of  war,  to  a  neutral  country,  there  aoauired 
B  domicil,  and  afterwards  returned  to  the  united 
States  during  the  war,  and  reacquired  his  native 
domicil,  he  became  a  redintegrated  American 
citizen,  and  could  not  afterwards,  flagrante  bello,' 
acquire  a  neutral  domicil  by  again  emigrating 
to  his  adopted  country.  Tke  Do»  Hermanosj  2 
Wheat.  76;  4  Cond.  Rep.  39. 

16.  The  native  character  does  not  revert  by  a 
mere  return  to  his  native  country,  of  a  merchant 
who  is  domiciled  in  a  neutral  country  at  the 
time  of  capture,  who  afterwards  leaves  his  com- 
mercial establishment  in  the  neutral  country,  to 
be  conducted  by  his  clerks  in  his  absence,  who 
visits  his  native  country  merely  on  mercantile 
business,  with  an  intention  of  returning  to  his 
adopted  country:  but  the  neutral  domicil  still 
continues.  The  Friendtchaftj  2  Wheat.  14;  4 
Cond.  Rep.  189. 

17.  Whether  an  American  citizen  may,  inde- 
pendently of  any  legislative  act  to  that  effect, 
throw  off  his  allegiance  to  his  native  country  or 
not,  it  at  least  cannot  be  done  without  a  bona 
fide  change  of  domicil.  It  can  never  be  asserted 
as  a  cover  for  fraud,  or  as  a  justification  of  the 
commission  of  a  crime  against  the  country,  or 
for  a  violation  of  its  laws,  where  this  appears  to 
be  the  intention  of  the  act.  The  S€aiiissima  Trini" 
dad,  7  Wheat.  283;  5  Cond.  Rep.  284. 

18.  On  the  4th  of  October,  1776,  the  state  of 
Kew  Jersey  was  completely  a  sovereign  and  in- 
dependent state,  and  nad  a  right  to  compel  the 
inhabitants  to  oecome  citizens  thereof.  One 
born  in  the  colony  of  New  Jersey  before  1775, 
and  residing  there  until  1777,  but  who  then 
joined  the  British  army,  and  ever  since  adhered 
to  the  British,  claiming  to  be  a  British  subject, 
and  demanding  and  receiving  compensation  from 
that  government,  for  his  loyalty  and  sufferings 
as  a  refugee,  has  a  risfht  to  take  lands  by  descent 
in  New  Jersey.  M^Ilvaine  v.  Coxe^s  Lessee^  4 
Cranch,  209;  2  Cond.  Rep.  86. 


19.  Qvery^  If  an  American  bom  citizen  can 
expatriate  himself?  If  he  can,  ne  dive.«tt8  him- 
self by  the  very  act  of  expatriation,  as  well  of 
the  obligations,  as  of  the  rights  of  a  citi>^en.  He 
becomes,  ipso  facto,  an  alien.  His  lands  are 
escheatable,  and  the  rights  appertaining  to  citi- 
zenship cannot  be  recovered  by  residence,  but 
he  must  go  through  the  formula  prescribed  by 
law  for  a  naturalized  citizen.  The  Santissima 
Trinidadj  1  Brockenb.  C.  C.  R.  478. 

20.  But,  whether  the  right  of  expatriation 
exists  or  not,  an  American  citizen  may.  under 
the  modem  usage  of  nations,  enter  eitner  the 
land  or  naval  service  of  a  foreign  country,  with- 
out  compromising  the  neutrality  of  his  own,  or 
divesting  himself  of  his  citizenship.    Ibid. 


EXPIRED  AND  REPEALED  STATUTES. 

1.  An  offence  against  a  temporary  statute  can* 
not  be  punished  after  the  f  xpiiution  of  the  act, 
unless  a  particular  provision  be  made  for  that 
purpose.  The  Irresisliblej  7  Wheat.  551 ;  5  Cond. 
Rep.  343. 

2.  The  proviso  in  repealing  the  clause  of  the 
neutrality  act  of  20th  April,  1818,  did  not  au- 
thorize a  forfeiture  under  the  act  of  3d  March, 
1817,  which  was  included  in  the  repeal,  after 
the  time  when  that  act  would  have  expired  by 
its  own  limitation.    Ibid, 

3.  One  guilty  of  perjury  under  the  bankrupt 
law,  cannot  be  prosecuted  for  the  offence  after 
the  repeal  of  the  law.  United  States  v.  Passmorej 
4  Dalf.  371. 

4.  If  the  law  under  which  the  sentence  of 
condemnation  was  pronounced,  be  repealed  after 
the  sentence  of  the  court  below,  and  before  final 
sentence  in  the  apnellate  court,  no  sentence-of 
condemnation  can  be  proneunced,  unless  some 
special  provision  be  made  for  that  purpose  by 
statute.  Yeaton  et  d.  v.  Thf.  United  atatesj  6 
Cranch,  281;  2  Cond.  Rep.  256. 

5.  No  sentence  of  condemnation  can  be  af- 
firmed, if  the  law  under  which  the  forfeiture 
accrued  has  expired,  although  a  condemnation 
and  sale  had  taken  place,  and  the  money  had 
been  paid  over  to  the  United  States  before  the 
expiration  of  the  law.  The  Rachel  v.  The  United 
Statesj  6  Cranch,  329;  2  Cond.  Rep.  388. 


EX  POST  FACTO  LAWS. 

1.  The  state  legislatures  can  pass  no  ex  jpost 
facto  law.  An  ex  post  facto  law  is  one  which 
renders  an  act  punisnable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  upon  the  per- 
son, or  may  inflict  pecuniary  penalties  which 
swell  the  public  treasury.  The  legislature  is 
then  prohibited  from  passing  a  law  by  which  a 
man's  estate,  or  any  part  of  it,  shall  be  se*zed 
for  a  crime,  which  was  not  declared  by  some 
previous  law  to  render  him  liable  to  that  punish- 
ment. Fletcher  r.Peekj  6  Cranch,  87;  2  Cond 
Rep.  i  ys. 
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2.  The  prohibition  in  the  federal  conititation 
of  the  ex  post  faoto  laws,  extends  to  penal  sta- 
tutes only,  and  does  not  extend  to  cases  affect- 
ing  only  tne  civil  rights  of  individuals.  Cdder 
tt  ux.  V.  Bull  et  ux.,  3  Dall.  386 ;  1  Cond.  Rep. 
172. 

3.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which, 
when  done,  was  a  violation  ot  no  existing  law ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  makes  a  roan  a 
judge  in  his  own  cause,  or  a  law  that  takes  pro- 
perty from  A,  and  gives  it  to  D,  is  contrary  to 
the  first  great  principles  of  the  social  compact, 
and  cannot  be  considered  as  a  rightful  exercise 
of  legislative  authority.  The  genius,  the  natare, 
the  spirit  of  our  state  governments,  amount  to  a 
prohibition  of  such  acts  of  legislation,  and  the 
general  principles  of  law  and  reason  forbid  them. 

4.  If  any  act  of  congress  or  of  the  legislature 
of  a  state  violates  the  constitutional  provisions. 
It  is  unquestionably  void ;  if,  on  the  other  hand, 
the  legislature  of  the  Union,  or  of  any  member 
of  the  Union,  shall  pass  a  law  within  tbe  gene- 
ral scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void,  merely  because 
it  is,  in  their  judgment,  contrary  to  the  opinion 
of  natural  justice.  If  the  legislature  pursue  the 
authority  delegated  to  them,  their  acts  are  valid ; 
if  they  transgress  the  boundaries  of  that  autho- 
rity, tneir  acts  are  invalid.    Ibid. 

5.  A  law  may  be  unconstitutional,  and  of 
course  void,  in  relation  to  particular  cases,  and 
yet  valid  to  all  intents  and  purposes  in  its  appli- 
cation to  other  cases  within  the  scope  of  its  pro- 
visions, but  varying  from  the  former  in  particu- 
lar circumstances.  Thus  a  law  prospective  in 
its  operation,  under  which  a  contract  afterwards 
made,  may  be  avoided  in  a  way  different  from 
that  provided  by  the  parties,  would  be  clearly 
constitutional,  because  the  stipulations  of  the 
parties,  which  are  inconsistent  with  such  a  law. 
never  had  a  legal  existence,  and  of  course  could 
not  be  im^ired  by  the  law.  But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to 
impair  their  obligation,  the  law  is  invalid,  or  in 
milder  terms,  affords  no  rule  of  decision  in  these 
latter  cases.  Golden  y.  Prince.  3  Wash.  C.  C.  R. 
313. 

6.  There  is  nothing  in  the  constitution  of  the 
United  States  which  forbids  congress  to  pass 
laws  violating  the  obligation  of  contracts,  though 
such  power  is  denied  to  the  several  states.  Evans 
y.  Eaton,  Peters'  C.  C.  R.  322. 

7.  A  resolution  or  law  of  the  state  of  Connect- 
icut, setting  aside  a  decree  of  a  court,  and  grant- 
ing a  new  trial  to  be  had  before  the  same  court, 
is  not  void  under  the  constitution  as  an  ex  post 
facto  law.  Colder  and  Wife  v.  Bull  and  Wifiy  3 
Dall.  386;  1  Cond.  Rep.  172. 

8.  The  legislature  of  Connecticut,  on  tbe  se- 
cond Thursday  of  May,  1795,  passed  a  resolu- 
tion or  law,  which  set  aside  a  decree  of  the  court 
of  probate  for  Hartford  county,  made  21st  of 
March,  1793,  disapproving  of  the  will  of  N.  M., 
and  refusing  to  record  the  will.  The  act  of  the 
legislature  authorized  a  new  hearing  of  the  case 


before  the  court  of  probate,  and  an  appeal  to  tke 
superior  court.  Afterwards  the  will  of  N.  M« 
was  confirmed  by  the  court  of  probate,  and  by 
the  superior  court  at  Hartford ;  and  on  an  appeal 
to  the  supreme  court  of  errors  of  Connecticut, 
the  jodffment  of  the  superior  court  was  confinn- 
ed.  I^re  than  eighteen  months  had  elapsed 
from  the  first  decree  of  the  court  of  probate^ 
durins  which  the  right  of  appeal  had  been  lovt; 
and  there  was  no  law  of  Connecticnt|  before  the 
passing  of  the  special  act  of  the  legislature,  by 
which  a  new  hearing  of  the  case  could  have 
been  obtained.  Held,  that  the  act  of  May,  1795, 
was  not  an  ex  post  facto  law,  prohibitecl  bj  the 
constitution  of  the  United  States.    Ibid. 

9.  An  ex  post  facto  law  is  one  which,  in  its 
operation,  makes  that  criminal  or  penal,  which 
was  not  so  when  the  action  was  performed ;  or 
which  increases  the  punishment ;  or  which,  ia 
relation  to  tbe  ofience  and  its  conseqoenoei^ 
alters  the  situation  of  the  party  to  his  disadvan- 
tage. The  United  Slates  v.  Bail,  2  Wash.  C  C 
R.  366.  ' 

10.  The  clause  in  the  United  States'  constitu- 
tion, concerning  ex  post  facto  laws,  does  not  ex- 
tena  to  civil  riehts  or  remedies.  Society,  ^.,  v. 
Wheeler,  2  GalTis.  C.  C.  R.  138. 

1 1 .  Subsequent  to  the  execution  of  an  embaigo 
bond,  on  the  9th  of  January,  1809,  coogren 
passed  a  supplement  to  the  embaigo  law,  by 
which  other  and  additional  penalties  were  im- 
posed ;  and  the  circumstances  under  which  tiiB 
obligor  in  any  bond  given  under  the  act  of  tbe 
22d  of  December,  1807,  could  obtain  relief,  were 
changed.  The  court  said,  the^  would  never 
consider  the  latter  act  as  applying  to  previoai 
facts,  unless  such  construction  should  be  abso- 
lutely unavoidable.  The  United  StaUs  v.  BeH 
and  Worth,  6  Craach,  171 ;  2  Cond.  Rep.  340 


EXTENT. 


An  extent  upon  real  estate  under  the  statsle 
of  Massachusetts  of  1784,  is  not  good,  unless  it 
appear  by  the  return  that  all  the  appraisers  were 
sworn ;  nor  unless  all  tbe  appraisers  concur  in 
the  appraisement.  But  it  is  not  necessary  to 
the  validity  of  the  levy,  as  between  the  nartiei 
and  their  privies,  that  the  levy  should  be  re- 
corded within  the  three  months  prescribed  by 
the  statute ;  nor  that  a  certificate  ot  the  appiaiM* 
ment  should  be  made  and  signed  by  the  &p> 
praisers.  It  is  sufficient  that  the  officer's  return 
contains  all  the  facts  necessary  to  make  the  levy 
valid.  The  United  States  v.  Slade,  2  J^Iasoa's  C 
C.  R.  71. 


EXTINGUISHMENT. 

1.  It  is  a  settled  doctrine,  that  the  acceptaoet 
of  a  ne^tiable  note  for  an  antecedent  debt,  v31 
not  extinguish  the  debt,  unless  it  is  exprerely 
agreed  that  it  is  receivea  as  payment.  Peter  v* 
Beverly,  10  Peters,  532. 


EXTINGUISHMENT. 
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2.  Unity  of  possession  does  not  extinguish  the 
right  to  use  a  watercourse  appurtenant  lo  ami)]. 
Hazard  ▼.  Robinson,  3  Mason's  C.  C.  R.  272. 

3.  A  judgment  in  a  state  court  is  conclusiye  in 
every  other  state,  and  extinguishes  the  original 
ground  of  action.  Green  v.  Sarmiento,  1  Peters' 
C.  C.  R.  74. 

4.  When  two  or  more  persons  are  liable  for  a 
simple  contract  debt,  a  juagment  obtained  against 
one,  is  an  extinguishment  of  the  claim  on  the 
other  debtors ;  in  the  same  manner  as  a  bond 
given  by  one  of  two  persons  for  the  simple  con- 
tract debt,  is  an  extinguishment  of  the  ori^nal 
debt.  Willings  el  al.  t.  Consedua,  1  Peters'  C.  C. 
R.  302. 

5.  A  release  of  one  or  two  joint  obligors  ex- 
tinguished the  obligation;  and  equity  will  not 
relieve  in  such  a  case,  although  it  is  most  appa- 
rent the  extinguishment  was  not  intended  by  the 
parties.     Ihid. 

6.  But  it  is  not  meant  to  concede  that  when 
two  persons  are  indebted  by  simple  contract,  and 
the  note  of  one  for  the  amount  of  the  debt  is 
taken  by  the  creditor,  it  is  in  all  cases  necessary 
to  the  discharge  of  the  other,  to  prove  an  express 
agreement  to  accept  the  note  in  satisfaction. 
The  agreement  may  be  inferred  from  the  opere- 
tion  of  the  new  contract,  or  from  circumstances 
clearly  indicating  that  such  was  the  intention  of 
the  parties.  Harris  if  Donaldson  v.  Lindsay.  4 
Wash.  C.C.R.  271. 

^  7.  An  action  cannot  be  maintained  on  an  ori- 
ginal contract  for  goods  sold  and  delivered  by  a 
jierson  who  ha.<i  received  a  note  as  a  conditional 
payment,  and  has  passed  away  that  note.  Har* 
ris  v.  Johnston*  3  Cranch,  311:  1  Cond.  Rep. 
543. 

8.  A  covenant,  under  seal,  to  c^me  to  a  settle- 
ment within  a  limited  time,  and  to  pay  the  ba- 
lance which  miffht  be  found  due,  is  merely  col- 
lateral, and  cannot  be  pleaded  as  an  extinguish- 
ment of  a  simple  contract  debt ;  the  period  with- 
in which  the  settlement  was  to  be  made  having 
elapsed  before  the  commencement  of  the  suit, 
and  the  plea  not  averring  that  any  such  settle- 
ment had  been  made.  Baits  v.  Peters,  9  Wheat. 
556;  5  Cond.  Rep.  675. 

9.  A  security  under  seal  extinguishes  a  sim- 
ple contract  debt,  because  it  is  of  a  hieher  order 
and  nature.  Sank  of  Columbia  v.  Patterson^ s 
AdmWyl  Cranch,  299;  2  Cond.  Rep.  501. 

10.  But  this  eiiect  has  never  been  allowed  to 
a  sealed  instrument,  which  merely  recognises  an 
existing  dobt,  and  provides  a  method  of  ascer- 
taining its  amount  and  liquidation.    Ibid, 

1 1.  The  obligation  of  a  contract  is  not  fulfilled 
by  a  cessio  bonorum.  The  parties  have  not 
merely  in  view  the  property  in  nossession.  at  the 
time  the  contract  was  formed,  out  its  obligation 
extends  to  future  acquisitions.  Sturges  v.  Crown' 
mshieldy  4  Wheat.  122;  4  Cond.  Rep.  409. 

12.  The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  States.  An  action 
of  assumpsit  for  the  balance  of  account,  and 
tn  action  of  debt  upon  the  bond  against  the 


principal  and  sureties,  may  be  maintained  at  the 
same  time.  Walton  v.  The  United  States,  9  Wheat. 
651;  5  Cond.  Rep.  717. 

13.  Where  higher  security  is  given  by  the 
debtor,  prima  facie,  the  law  presumes'  it  in- 
tended as  an  extinguishment  of  the  debt.  Aliter, 
where  it  is  the  bond  of  a  third  person.  United 
States  V.  Lyman,  1  Mason's  C.  C.  R.  482. 

14.  If  the  vendor  of  property  accept  of  a  note 
or  bill  in  satisfaction  of  his  debt,  he  cannot  sue 
his  original  debtor,  provided  there  was  no  fraud 
or  unfairness  on  the  part  of  the  vendee.  Parker 
V.  The  United  States,  1  Petefs'  C.  C.  R.  262. 

15.  If  the  vendor  without  an  agreement  to  re- 
ceive the  note  of  the  vendee  in  payment,  take 
such  note  and  transfer  it,  his  right  of  action  on 
the  contract  of  sale  is  taken  away  as  long  as  the 
note  is  out  of  his  possession ;  and  he  can  only 
sue  on  the  contract  when  he  gets  back  the  note, 
and  has  it  in  his  power  to  return  it  to  the  ven- 
dee.   Ibid, 

16.  A  bond  given  to  secure  the  payment  of 
duties  on  imported  goods  is  not  an  extinguish- 
ment of  the  debt^  but  merely  security  for  the 
payment.  Unitecl  States  v.  Lynoan,  1  Masou's 
C.  C.  R.  482.  United  States  v.  Ashley,  where 
it  was  held,  that  though  both  partners  in  a  firm 
were  bound  on  the  importation  of  goods,  for  the 
duties,  yet  a  bond  given  by  one,  extinguished 
this  obligation,  and  made  it  his  separate  debt. 
Ibid. 

17.  The  reception  of  a  bond  for  duties  on 
merchandise  imported,  does  not  extinguish  the 
debt  of  the  importer  to  the  United  States  for 
the  duties.  Meridith  et  a2.  v.  "Tlu  United  States, 
13  Peters,  486. 

18.  Where  the  endorsed  notes  of  A  became 
due,  and  were  taken  up  at  the  banks,  and  new 
notes  signed  by  A,  ana  B  his  partner,  and  en- 
dorsed, were  received  by  the  banks  in  their 
stead:  it  was  held,  that  by  such  substitution 
the  old  notes  were  extinguished.  Rusull  v. 
Perkins,  1  Mason's  C.  C.  R.  368. 

19.  Taking  of  a  bill  of  exchange  is,  at  roost, 
only  prima  facie  evidence  of  a  satisfaction  ana 
extinguishment  of  an  antecedent  debt.  Query, 
How  far  even  this  is  to  be  relied  on,  as  a  gen- 
eral presumption  in  foreign  states  ?  A  copy  of 
the  protest  tor  non-acceptance  need  not  accom- 
pany the  notice  of  dishonour.  It  is  sufficient 
to  produce  it  at  the  time.  Wallace  v.  Agry,  4 
Mason's  C.  C.  R.  386. 

20.  If  the  vendor  of  lands,  takes  a  negotiable 
note  from  the  vendee,  endorsed  by  a  third  per- 
son, payable  at  a  future  time  by  instalments, 
this  is  such  a  distinct  security,  as  extinguishes 
the  lien  on  the  land  for  the  purchase  money. 
Oilman  v.  Broum,  1  Mason's  C.  C.  R.  192. 

21.  The  official  bond  given  by  a  receiver  of 
public  moneys,  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account 
due  from  him  to  the  United  States;  if  such 
bond  is  not  given  for  the  l>alance  due,  it  is  a 
collateral  security  for  the  faithful  performance 
of  the  official  duties  of  the  officer ;  and  an  ac- 
tion may  be  brought  for  the  recovery  of  the 
balance  on  the  account ;  and  an  action  of  debt 
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on  the  official  bond  to  recover  the  penalty  from 
the  securities.  Walton  v.  The  United  States,  9 
Wheat.  651 ;  6  Cond.  Rep.  717. 

22.  An  executory  agreement,  without  con- 
sideration, to  receive  a  less  sum  from  the  debtor, 
in  lieu  of  a  larger  debt,  does  not  extinguish,  nor 
is  it  a  satisfaction  of  the  original  debt.  Latapu 
V.  Pecholier,  2  Wash.  C.  C.  R.  180. 

23.  B.  and  I.,  partners  in  trade,  having  im- 
ported goods  from  abroad,  B.  executed  a  bond 
for  the  duties  in  his  separate  name,  and  the 
firm  then  became  insolvent.  Held,  that  though 
both  were  bound  upon  the  importation  of  the 
goods,  for  the  duties  chargeable  on  them,  yet 
the  bond  given  by  one,  extmguished  his  obliga- 
tion for  the  duties,  and  made  it  his  separate 
debt.  United  States  v.  Astley  et  al.,  3  Wash.  C. 
C.  R.  508. 

24.  A  promissory  note  given  and  received  for 
and  in  discharge  of  an  open  account  is  a  bar  to 
an  action  upon  the  open  account,  although  the 
note  be  not  paid.  Skeeky  v.  Mandeville  et  a/.,  6 
Cranch,  253 ;  2  Cond.  Rep.  362. 

25.  A  several  suit  and  judgment  against  one 
of  two  joint  makers  of  a  promissory  note,  is  no 
bar  to  a  joint  action  against  both  upon  the  same 
note.    loid. 

26.  The  whole  of  a  joint  note  is  not  merged 
in  a  judgment  against  one  of  the  makers  on  his 
individual  assumpsit;  but  the  other  may  be 
charged  in  a  subsequent  joint  action  if  he  plead 
severally.    Ibid, 

27.  The  recital  of  a  prior,  in  a  later  agree- 
ment, after  it  has  been  executed,  does  not  ex- 
tinguish the  former.  Bank  of  Columbia  v.  Pat^ 
terson^s  AdmW,  7  Cranch,  299;  2  Cond.  Rep. 
501. 


EXTORTION  UNDER  COLOUR  OF  OFFICE. 

1 .  Where  the  United  States  instituted  an  ao- 
tion  for  the  recovery  of  a  sum  of  money  on  a 
bond  given  with  sureties  by  a  purser  in  the 
navy,  and  the  defendants,  in  substance,  pleaded 
that  the  bond,  with  the  condition  thereto,  was 
variant  from  that  prescribed  bv  law,  and  was 
under  colour  of  office  extorted  from  the  obligor 
and  his  sureties,  contrary  to  the  statute,  by  the 
then  secretary  of  the  navy,  as  the  condition  of 
the  purser's  remaining  in  office,  and  receiving 
its  emoluments)  and  the  United  States  demur- 
red to  this  plea :  it  was  held,  that  the  plea  C4>n- 
•tituted  a  good  bar  to  the  action.  United  States 
V.  Tinwey^  5  Peters,  115. 

2.  No  officer  of  the  government  has  a  right 
by  colour  of  his  office  to  require  from  any  sub- 
ordinate officer  as  a  condition  of  his  holding 
his  office,  that  he  should  execute  a  bond  with  a 
condition  different  from  that  prescribed  by  law. 
That  would  be,  not  to  execute,  but  to  supersede 
the  requisites  of  the  law.  It  would  be  very 
different  where  such  a  bond  was.  by  mistake  or 
otherwise,  voluntarily  substituted  by  the  parties 
for  the  statute  bond,  without  any  coercion  or 
extortion  by  colour  of  office.    Ibid, 
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1.  General  PrindpUs, 

1.  It  is  believed  to  be  a  general  rule,  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal,  when  he  transcends  his  pow*er.  It 
would  seem  to  follow,  that  a  person  trajisactiog 
business  with  him  on  the  credit  of  his  principal, 
is  bound  to  know  the  extent  of  his  authoritj ; 
yet,  if  the  principal  has,  by  his  declarations  or 
conduct,  authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  hie  agent  than 
were  in  fact  given,  he  would  not  be  permitted 
to  avail  himself  of  the  imposition,  and  to  protest 
bills,  the  drawing  of  which  his  conduct  has  sanc- 
tioned. Schimmelpennick  et  al.  v.  Beoford  et  d^ 
1  Peters,  264. 

2.  An  agent  for  collecting  of  debts  merely,  is 
not  a  factor,  within  the  meaning  of  the  thirteeuih 
section  of  the  Virginia  act  of  limitations.  Hop- 
lark  V.  Bell^  3  Cranch,  454  ]  1  Cond.  Rep.  595. 

3.  The  agent  who  makes  insurance  for  ^is 
principal,  has  authority  to  abandon  without  a 
fotmal  letter  of  attorney.  The  Chesapeak  Ins. 
Co,  V.  Starke^  6  Cranch,  268 ;  2  Cond.  Rep.  367, 

4.  The  act  of  an  agent,  done  without  authority, 
may  be  ratified  by  the  principal,  so  a«  to  biod 
him  in  the  same  manner  as  if  an  original  author- 
ity had  existed.  Clarke* s  ExWs  v.  Van  Riemsd^ 
9  Cranch,  153^  3  Cond.  Rep.  319. 

5.  By  the  well  settled  principles  of  commercial 
law,  the  consignee  is  the  authorized  agent  of  the 
owner,  whoever  he  may  be,  to  receive  the  c^oods: 
and  by  his  endorsement  of  the  bill  of  lading  to 
a  bona  fide  purchaser  for  a  valuable  conekieRi- 
tion,  without  notice  of  any  adverse  interest,  the 
latter  becomes,  as  against  all  the  world,  the 
owner  of  the  goods.  This  is  the  result  of  ibe 
principle,  that  bills  of  lading  are  transferable  by 
endorsement,  and  thus  may  pass  the  property. 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  445. 

6.  When  an  agent  abroad  purchases  exclu- 
sively on  the  credit  of  his  principal,  or  makes 
an  aosolnte  appropriation  and  designation  of  the 
property  for  his  principal,  the  property  vests  in 
the  principal  immediately  on  the  purohase.  The 
St,  Joze  Indianoy  1  Wheat.  208 ;  3  Cond.  Rep.  543. 

7.  But  when  a  merchant  abroad,  in  pursuance 
of  orders,  either  sells  his  own  goods,  or  purchases 
goods  on  his  own  credit,  and  thereby  m  reality 
becomes  the  owner,  no  property  in  the  goods 
vests  in  his  correspondent,  until  he  has  done 
some  notorious  act  to  divest  himself  of  his  title, 
or  has  parted  with  the  possession  by  an  actoal 
and  unconditional  delivery  for  the  use  of  sack 
correspondent.    Ibid. 

8.  A  and  B  shipped  a  caigo  of  goods  for  Q 
but  consigned  them  to  D,  the  partner  of  E.  B» 
fore  the  arrival  of  the  eoods,  D  died.  C  became 
bankrupt,  and  the  de^ndant,  under  a  power  of 
attorney  from  E,  took  possession  of  them,  sold 
them,  and  remitted  part  of  the  proceeds  to  E^ 
at  the  same  time  informii^  A  ana  B  of  his  bav- 
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jng  taken  possession  of  the  goods;  and  when  he 
remitted,  in  part,  their  proceeds  to  £,  he  advised 
A  and  B  of  such  remittances,  who  approved  of 
the  whole  of  his  proceedings.  HeUj  that  the 
defendant  did  not  become  the  agent  of  the 
shippers,  but  was  the  agent  of  £;  and  any 
remittances  made  to  E,  of  which  advice  was 
not  given  by  the  defendant  to  A  and  B,  that 
they  were  for  the  proceeds  of  the  goods,  were 
not  a  payment  to  A  and  B.  Holt  et  of.  v.  Dorseyj 
1  Wash.  C.  C.  R.  396. 

9.  Where  an  agent  abroad  is  directed  not  to 
sell  for  less  than  Uie  first  cost  and  charges,  and 
an  invoice  accompanies  the  letter,  stating  the 
prices  of  the  articles,  and  the  amounts  of  the 
charges  on  the  shipments,  the  price  stated  in 
the  invoice  is  the  maximum  by  which  he  is  to 
to  be  governed.  He  has  nothing  to  do  with  the 
actual  cost  of  the  articles.  Loraine  v.  Cartwright^ 
3  Wash.  C.  C.  R.  151. 

10.  The  ratification  of  the  acts  of  an  agent, 
whofle  acts  had  been  without  authority,  thus  to 
give  validity  to  such  acts,  as  if  they  had  been 
strictly  authorized  in  the  first  instance,  may  be 
done  not  only  directly,  but  by  collateral  acts,  as 
if  the  principal,  knowing  all  the  circumstances, 
accept  or  even  demand  the  purchase-money  for 
that  which  the  agent  sold,    ibid, 

1 1 .  An  asent  who  is  party  to  an  illegal  trans- 
action, and  has  in  his  hands  the  proceeds,  may 
set  up  such  illegality  a^inst  the  action  of  any 
party  concerned  with  him.  Fdes  v.  MaburVf  2 
Gallis.  C.  C.  R.  563. 

12.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent, 
to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  own  private  credit,  pay- 
ment to  such  agent  is  payment  to  the  original 
agent;  and  if  there  be  a  failure,  it  is  the  loss  of 
the  latter,  and  not  of  the  former.  This  applies 
with  more  force  where  the  money  has  been 
drawn  by  a  bill  in  favour  of  a  third  person, 
which  has  been  accepted  before  the  failure. 
Ibid. 

13.  A  factor  is  bound  to  good  faith  and  rea- 
sonable diligence.  He  cannot  pledge  the  pro- 
perty of  his  principal  for  his  own  debts,  but  he 
jnay  do  so  for  duties  accruing  on  the  goods,  or 
for  other  purposes  where  the  usage  of  the  trade 
allows  it.   Evans  v.  Potter,  2  Gallis.  C.  C.  R.  14. 

14.  If  the  factor  sell,  bona  fide,  the  goods  of  his 
principal  for  a  valuable  consideration,  by  assign- 
ing over  the  bill  of  lading,  the  sale  is  valid 
a^raiiist  the  principal.  But  such  a  sale  is  not 
valiJ,  unless  the  bill  of  lading  for  the  goods  has 
b^'e^  I'^ceived  by  the  factor.  Walter  et  d.  v.  Ross 
ct  ah.  2  Wash.  C.  C.  R.  283. 

15.  The  principal  may  follow  the  money  in 
the  hands  of  the  purchaser,  and  if  not  paid  to 
the  factor,  he  may  receive  it.    Ibid, 

16.  A  factor  has  no  property  or  interest  in  the 
^oods  of  his  principal,  beyond  his  commissions. 
and  cannot  control  the  right  of  the  princi[»i 
over  them.     Ibid, 

17.  The  possession  of  goods  by  an  agent  is 
the  possession  of  the  principal.  Merrill  jr  jFoj- 
Ur  V.  Rinker,  1  Baldwin's  C.  C.  R.  533. 

18.  The  goods  of  a  principal  in  the  hands  of 
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an  agent  cannot  be  taken  in  execution  for  the 
debts  of  the  agent,  or  where  goods  were  deli- 
vered under  a  special  contract  of  consignment 
for  their  sale  or  return,  on  terms  stipulated,  if 
the  contract  was  bona  fide.    Ibid. 

19.  Whatever  an  a^ent  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  author- 
ity, is  done  or  said  by  the  principal ;  and  may 
be  proved  as  well  in  a  criminal  as  a  civil  case, 
in  like  manner  as  if  all  the  evidence  applied 
personally  to  the  principal.  American  Fur  Com- 
pany v.  Tke  United  States,  2  Peters,  858. 

20.  If  a  party,  knowing  that  his  agent  is  about 
to  procure  insurance  for  him,  withheld  informa- 
tion  for  the  purpose  of  misleading  the  under- 
writer, it  is  a  fraud  which  is  fatal  to  the  insu- 
rance. MLanahan  v.  The  Universal  Ins.  Co.^  1 
Peters,  170. 

21.  A  factor  to  whom  a  general  shipment  has 
been  entrusted  as  security  for  advances,  expenses 
and  commissions,  has  a  special  property  only  in 
the  shipment  \  smd  subject  to  his  lien  for  these 
charges,  the  owner  may  dispose  of  them  as  he 

5 leases,  and  his  conveyance  will  carry  the  right. 
"he  Packet^  3  Mason's  C.  C.  R.  334. 

22.  If  a  factor,  with  a  del  credere  commis- 
sion, sells  the  goods  of  his  principal,  and  takes 
negotiable  securities  in  payment,  and  fails  before 
they  become  due,  having  assigned  these  securi- 
ties to  his  assignees,  in  favour  of  his  creditors, 
and  the  assignees,  when  the  notes  fall  due, 
receive  the  money,  the  principal  may  recover 
the  amount  from  such  assignees,  subject  to  a 
deduction  of  the  lien  of  the  factor  for  his  com- 
missions and  charges.  Thompson  v.  Perkins  et 
a/.,  3  Mason's  C.  C.  R.  232. 

23.  The  principal  is  entitled  to  recover,  wher- 
ever he  can  trace  his  own  property,  and  distin- 
guish it  or  its  proceeds,  from  the  mass  of  the 
property  of  his  factor.    Ibid. 

24.  If  it  has  been  sold,  and  notes  taken  in 
payment,  and  these  can  be  specifically  ascer- 
tained, thev  remain  the  property  of  the  prin- 
cipal, and  he  has  a  right  to  receive  them,  dis- 
charging at  the  same  time  any  lien  of  the  factor. 
Ibid. 

25.  It  makes  no  difference  whether  the  factor 
be  with  or  without  a  del  credere  commission. 
Such  a  guarantee  is  not  a  direct,  original  liability 
to  the  principal,  in  the  same  way  as  if  the  factor 
was  himself  the  purchaser,  excluding  the  lia- 
bility of  the  original  purchaser;  it  is  merely  an 
undertaking  to  pay,  m  case  there  should  be  a 
failure  of  payment  by  the  buyer.    Rid. 

26.  An  agent,  who,  in  his  character  of  agent, 
collects  a  debt  due  to  his  principal,  and  relains 
it  by  contract  of  loan  with  his  principal  as  debtor, 
entered  into  before  the  debt  was  collected,  is 
not  entitled  to  commissions.  Short  y.Skipwith^ 
I  Brockenb.  C.  C.  R.  103. 

27.  A  factor  sells  bills  of  his  principal  to  C,  on 
a  credit,  and  takes  in  payment  a  note  of  a  pre- 
vious date,  having  three  months  to  run^  drawn 
by  A,  and  endorsed  by  B,  who  were  in  good 
credit  at  the  time :  the  note  was  not  endorsed 
by  C.  Held,  that  tne  circumstances  of  the  note 
being  of  previous  date,  and  not  endorsed  by  the 
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parchaner  of  the  bills,  ans  not  of  themselves,  per 
•e,  sufficient  to  outweigh  the  fact  that  the  drawer 
and  endorser  of  the  note  were  in  good  credit  at 
the  time  of  the  transaction.  Nor  was  it  of  any 
consequence  that  the  name  of  C,  the  purchaser, 
was  not  communicated  by  the  factor  to  his  prin- 
cipal, the  principal  not  having  required  it.  Hamil' 
ton  €t  al.  ▼.  CunninghoMf  2  Brockenb.  C.  C.  R. 
350. 

28.  An  agent  does  not  bear  the  same  relation 
to  bis  principal,  that  the  holder  of  a  bill  of  ex- 
change does  to  the  drawer  and  endorser.  The 
same  negligence  or  omission  that  will  deprive 
the  holder  of  all  recourse  aeainst  the  drawer  or 
endorser,  will  not  subiect  the  agent  to  his  prin- 
cipal, to  the  extent  of  tae  bill  placed  in  his  hands 
for  col  lection .    Rid, 

29.  The  relation  of  principal  and  apent  is  go- 
verned by  the  general  roles  of  law,  founded  on 
reason ;  and  if  the  principal  suffers  through  the 
remissness  or  negligence  of  the  agent,  the  actual 
loss  sustained  bv  the  principal,  in  consequence 
of  such  misconduct,  is  the  standard  by  which 
his  damages  must  be  measured.    Ibid, 

30.  The  factor  to  whom  commercial  paper  is 
transmitted  for  oolieclion,  but  who  does  not  make 
himself  a  party  by  putting  his  name  upon  (he 
paper,  is  an  ordinary  agent,  governed  by  the  law 
which  regulates  the  relations  between  principal 
and  agent  generally ;  and  is  not  subject  to  the 
law  merchant,  which  relates  to  bills  of  exchaxige. 
Ibid. 

31.  In  the  admiralty,  where  the  factor  and  the 
persons  claiming  a  derivative  title  under  the 
owner,  contest  the  right  to  the  proceeds,  the 
court  will  decide  unpn  the  equities  of  all  con- 
cerned, and  decree  the  amount  of  the  lien  to  the 
factors,  and  the  residue  of  the  proceeds  to  the 
other  claimants.  If  in  such  a  case,  a  factor  sets 
up  a  title  as  general  owner,  and  not  merely  for 
a  lien,  he  will  not  be  entitled  to  costs.  Tke  Skip 
Packet,  3  Mason's  C.  C.  R.  834. 

32.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent, 
to  receive  the  money  and  place  the  amount, 
when  received,  to  his  private  credit,  payment  to 
such  agent  is  payment  to  the  origmal  agent; 
and  if  there  be  a  failure,  it  is  the  loss  of  the 
latter,  and  not  of  his  principal.  Taber  v.  Perrotj 
2  Gallis.  C.  C.  R.  565. 

33.  A  fortiori,  this  applies,  where  the  money 
has  been  dmwn  for  by  a  bill  in  favour  of  a  third 
person,  which  has  been  accepted  before  the 
failure.    Ibid, 

2.  Liability  of  Factors  to  their  Principals. 

34.  If  an  agent  to  collect  and  receive  payment 
of  bills,  transmit  them  to  his  own  private  agent 
to  receive  the  money,  and  place  the  amount, 
when  received,  to  his  private  credit,  payment  to 
such  agent,  is  payment  to  the  original  agent; 
atui  if  there  be  a  failure,  it  is  the  loss  of  the 
latter,  and  not  of  his  principal.  Taber  v.  Perrot 
et  o/.,  2  Gallis.  C.  C.  R.  565. 

35.  An  agent  or  trustee  cannot,  directly  or  in- 
directlv.  become  the  purchaser  of  property  which 
is  i*onf)aed  to  his  care.  Church  v.  Marine  InsU' 
ranee  Company^  1  Blason's  C.  C.  R.  341. 


36.  A  factor  who  sells  goeds  on  credit,  ood* 
trary  to  the  directions  of  his  principal,  beoomei 
personally  responsible ;  and  the  priocipal  may 
recover  of  him  the  entire  amount  of  tne  debt. 
Walker  v.  Smith,  4  Dall.  389. 

37.  One  who  holds  a  bill  of  exchange  mereJy 
as  agent,  or  as  collateral  security,  is  not  to  be 
charged  with  it,  until  he  has  received  the  amount. 
Pigou  V.  French,  1  Wash.  C.  C.  R.  278. 

38.  If  foreign  merchants  send  out  by  their 
general  agent,  written  orders  to  their  factor  ia 
this  country  to  purchase  tobacco  on  their  ac- 
count, but  to  ship  It  in  the  name  of  the  factor, 
and  by  those  orders  the  factor  is  referred  to  the 
verbal  communications  of  the  general  agent, 
who  undertakes  to  order  the  shipment  to  be 
made  in  the  name  of  another  person,  and  de- 
clares he  has  authority  from  the  foreisn  mer- 
chants thus  to  control  and  vary  their  oraem,  the 
factor  is  justified  in  obeying  the  new  orders, 
though  contrary  to  the  written  orders.  ManeUa 
etal.v.  Barry,  3  Cranch,  415;  1  Cond.  Rep.  581. 

39.  It  has  always  been  deerAed  proper  to  hold 
agents  to  strict  account,  in  relation  to  the  ofileia 
the^  receive,  provided  they  are  expressed  in 
plam  terms,  and  free  from  ambiguity ;  and  in 
this  respect,  the  same  measure  of  justice  has 
been  dealt  out  to  agents  within  the  United  States, 
acting  for  persons  abroad,  as  to  foreign  agents  or 
citizens  of  the  United  States.  Loraine  v.Carf- 
vrtgA/,  3  Wash.  C.  C.  R.  151. 

40.  If  a  consignor  accepts  a  consignment,  he 
does  it  on  the  terms  prescribed  by  the  shipper. 
He  mi^ht  have  rejected  it ;  but  he  cannot,  after 
acceptmg  it,  refuse  a  compliance  with  the  onlen 
accompanying  it.    Ibid. 

41.  A  factor,  who  sells  under  a  del  credere 
commission,  and  guaranties  the  debts,  guaranties 
only  the  sales  and  receipts  of  the  money.  If 
after  receiving  the  money,  he  purchases  a  bill 
from  a  person  in  good  credit,  for  the  purpose  of 
remitting  the  proceeds  pursuant  to  directions,  he 
is  not  answerable  for  tne  loss,  in  case  tlie  bill  is 
protested.  If,  however,  he  receives  a  bill  in 
payment,  which  he  remits,  in  case  that  is  dis- 
honou rea,  he  is  responsible.  MulUr  v.  BoUeaSf 
2  Wash.  C.  C.  R.  378. 

42.  No  man  can  compel  another  to  render 
him  acts  of  friendship,  or  service  of  any  kind 
whatsoever,  gratuitously,  or  with  a  view  lo  com- 
pensation. But  if  a  person  applied  to,  consents 
to  render  the  service,  and  undertakes  the  busi- 
ness, he  is  bound  to  act  in  conformity  with  the 
terms  on  which  the  reouest  was  made;  and  in 
commercial  agencies,  this  rule  is  strictly  en* 
forced.  Walker  et  al,  v.  Robert  Smith,  1  Wadt 
C.  C.  R.  152. 

43.  An  attorney,  authorized  to  collect  a  debt 
for  his  principal,  cannot  commute  that  debt  for 
one  due  by  himself  to  the  debtor,  by  the  mers 
operation  of  exchanging  one  for  the  other.  The 
debtor  cannot  sa^^  ne  nas  paid  his  debt  to  the 
attorney,  by  showina:  an  agreement  made  by  the 
attorney  to  credit  the  debtor,  and  debit  himself 
with  the  amount  which  he,  the  attorney,  owes. 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  R.  453. 

44.  If  a  party  knows  that  A  is  the  agent  of 
several  shippers,  who  had  separate  interesU  ia 
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the  cai^,  he  cansot  take  the  property  of  any  of 
them  to  pay  the  debt  of  the  agent  to  him ;  a1- 
thoagh  he  is  perfectly  jastifiable  in  paying  over 
the  money  for  the  use  of  the  principal  to  the 
ag«rtit.  Mtrrick  v.  Bernard^  1  Wash.  C.  €.  R. 
470. 

45.  Where  the  principal  can  trace  hift  property 
into  the  hands  of  an  agent,  or  factor,  whether  it 
be  the  identical  article  which  first  oaiAe  into  his 
hands,  or  other  property  purchased  by  the  prin- 
cipal for  the  factor,  with  the  proceeds,  he  may 
follow  it  into  the  hands  of  the  &ctor,  or  of  his 
legal  representatives,  or  his  assignees,  if  he 
should  become  insolvent ;  unless  such  represen- 
tatives or  assignees  should  pay  away  the  same 
before  notice  of  the  claim  of  the  principal.  Veil 
it  aL  V.  Tke  AdnCrs  of  MUduU,  4  Wash.  C.  C.  R. 
105. 

46.  Questions  between  principal  and  agent 
frequently  occur  in  courts  of  justice,  as  to  the 
construction  of  the  orders  which  are  alleged  to 
have  been  violated,  whether  they  are  positive  or 
nnquali/ied,  or  leave  a  discretion  to  the  agent. 
If  they  are  so  ambiguous  that  two  constructions 
may  fairly  be  ffiven  to  them,  every  principle  of 
justice  demand's  that  the  want  of  precision  in 
the  writer  should  Ax  the  loss  upon  him  rather 
than  on  his  correspondent.  If  the  order  leaves 
him  a  discretion,  the  law  requires  nothing  but 
the  exercise  of  a  fair  and  honest  judgment.  But 
if  ihe  order  be  free  from  ambiguity,  and  is  posi- 
tive and  unqualified,  it  must  m  rigidly  obeyed, 
if  it  be  practicable;  and  no  motive  oonnectea 
with  the  interest  of  the  principal,  however  ho- 
nestly entertained,  or  however  wisely  adopted, 
can  excuse  a  breach  of  it.  This  is  a  general  and 
well  established  principle  of  law.  Caurcier  v. 
Ritter^  4  Wash.  C.  C.  R.  551. 

47.  Where  a  factor  was  authorized  to  sell 
goods  for  a  limited  price,  and  be  afterwards  sold 
them  below  that  price,  and  sent  an  account  to 
his  principal  of  the  sales  and  prices,  and  author- 
ized him  to  draw  for  the  balance  of  the  account, 
and  the  nrincipal  received  the  account,  and 
drew  for  the  balance,  and  made  no  objection  in 
his  letter,  or  otherwise,  to  the  conduct  of  the 
factor,  in  his  sales:  Held,  that  this  conduct 
amounted  to  a  ratification  of  the  factor's  pro- 
ceedings. Richmond  Manufacturing  Company  v. 
Starks  et  al.y  4  Mason's  C.  C.  R.  296. 

48.  H.,  a  merchant  in  Baltimore,  consi^ed  a 
vessel  and  cargo  to  W.,  in  Amsterdam,  with  in- 
structions, showing,  that  on  the  failure  of  pro- 
curing a  freight  to  Batavia,  or  selling  the  vessel 
at  a  price  limited,  she  was  to  proceed  to  St.  Pe- 
tersburgh,  and  there  take  in  a  cargo  of  Russian 
gooils  for  the  United  States,  but  with  instructions 
to  the  master  comnitting  to  him  the  manage- 
ment of  the  ulterior  voyage.  The  freight  could 
not  be  obtained,  nor  the  vessel  sold  for  the  price 
limited  ]  and  W.  purchased,  in  Amsterdam,  with 
the  concurrence  of  the  master,  a  return  cargo 
of  Russian  goods,  partly  with  toe  money  of  H^ 
and  partly  with  money  advanced  by  himself; 
On  the  retum  of  the  vessel  to  Baltimore,  H.  ob- 
jected to  this  purchase  at  Amsterdam,  as  being 
contrary  to  orders,  and  gave  notice  to  W,,  of  his 
determinatioQ  to  hold  him  responsible  for  all 


losses  sustained  in  consequence  of  the  breach 
of  instructions;  but  received  the  goods  and  sold 
them.  W.  brought  assumpsit  against  H..  to  re- 
cover the  money  advanced.  Hdd,  1st,  that  W. 
had  a  demand  against  the  defendant,  which 
could  be  maintain^  in  this  form  of  action.  2d, 
That  whether  or  not  the  plaintiff  conld  be  made 
responsible  in  any  form  of  action  for  the  possi- 
ble loss  resulting  from  the  breaking  up  of  the 
intended  voyage  to  St.  Petersburgh^  the  defend- 
ant could  not  deduct  from  the  plaintiff's  demand, 
in  this  action,  the  amount  of  such  loss.  WiU 
links  V.  HoUinptporth  et  a/.,  6  Wheat.  240  ]  5 
Cond.  Rep.  79. 

49.  A  factor  is  bound  to  ordinary  diligence  in 
relation  to  the  property  confided  to  him;  where 
his  orders  leave  the  management  of  the  pro- 
perty to  his  discretion,  he  is  bound  only  to  sood 
faith  and  rcLsonable  conduct.  He  may  lawfully 
do  whatever  the  course  and  usage  of  the  trade 
requires  j  and,  indeed,  unless  his  orders  restrict 
him,  he  is  bound  to  conform  to  this  course  of  the 
trade.    Evans  v.  Pottery  2  Gallis.  C.  C.  R.  13. 

50.  He  cannot  lawfully  pledge  the  property 
of  his  principal  for  his  own  private  debts ;  but 
he  may  lawfully  pledge  it  for  the  duties  accru- 
ing thereou,  or  for  any  other  purposes  which  the 
usage  of  trade  sanctions  and  approves.    Jhid. 

51.  A  factor  in  making  sales  of  go(xls  on  con- 
signment, is  bound  not  only  to  good  faith,  but  to 
reasonable  diligence.  It  is  not  sufficient  that  he 
has  been  guilty  of  no  fraud,  or  of  no  gross  neg- 
ligence which  would  carry  with  it  the  insignia 
of  fraud.  He  is  recjuired  to  act  with  reasonable 
care  and  prudence  ui  his  employment.  Burrill 
V.  Pkillimy  1  Gallis.  C.  C.  R.  360. 

52.  He  shall  not  be  permitted  to  sell  his  own 
goods  and  take  security,  and  at  the  same  time 
to  sell  the  goods  of  his  principal  to  the  same 
party  without  security;  he  is  bound  to  exercise 
at  least  as  much  care  and  diligence  as  to  his  fac- 
torage, as  to  his  own  private  concerns.    Ibid, 

53.  In  assumpsit  against  a  consignee  of  goods, 
stating  the  contract  to  be,  "  sell  the  same,  and 
render  a  reasonable  account,"  damages  for  not 
remitting,  whon  exchange  was  favourable,  can- 
not be  recovered.  Pope  et  al,,  v.  Barrettj  1  Ma- 
son's C.C.R.  117. 

54.  Where  goods  are  consigned  to  an  agent  or 
factor  to  sell,  and  he  refuses  to  render  any  ac- 
count of  the  sales,  the  most  unfavourable  pre- 
sumptions which  the  evidence  admits  of,  ought 
to  be  made  against  him,  in  respect  to  the  amount 
and  value  of  the  goods  sold  and  unaccounted 
for.    Ibid, 

55.  A  factor  cannot  pledge  the  goods  of  his 
principal  for  his  own  debt ;  and  if  he  does,  the 
principal  may,  after  demand  and  refusal,  main- 
tain trover  for  them  against  the  pawnee.  Van 
Amringe  v.  Peabody,  1  Mason's  C.  C.  R.  440. 

56.  An  agent  or  factor  who  is  ordered  by  his 
principal  to  ship  goods  in  his  possession,  has  no 
right  to  retain  more  than  enough  to  secure  such 
lien  as  he  may  have.  He  may  do  this,  and  obey 
the  order  as  to  the  balance ;  or  he  may  send  the 
whole  to  his  consignee  at  the  place  directed, 
with  orders  to  deliver  them  to  the  principal  on 
being  paid.    But  if  he  retain  the  whole,  because 
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of  a  lien  to  a  small  amount,  and  any  loss  results 
from  his  breach  of  orders,  he  is  responsible. 
Jolly  V.  Blanchard,  1  Wash.  C.  C.  R.  252. 

57.  If  one  merchant  is  in  the  habit  of  effect- 
ing insurance  for  another,  and  neglects,  when 
oidered  to  have  one  effected,  he  is  himself  an- 
swerable for  the  loss,  as  if  he  had  insured,  and 
is  entitled  to  the  premium.  If  he  can  excuse 
himself  for  not  obeying  his  orders,  he  is  answer- 
able for  nothing ;  if  he  cannot,  he  is  so  for  the 
whole.  Morris  v.  Summers^  2  Wash.  C.  C.  R. 
203. 

58.  If  an  agent  or  factor  sell  the  goods  of  his 
principal,  and  has  not  received  payment,  or  hav- 
ing received  it,  invests  it  in  property  for  the  use 
of  his  principal,  or  marks  and  puts  it  away  as 
his,  the  latter  has  a  right  to  it,  and  is  entitled  to 
all  the  profits  made  from  it«  either  as  against  the 
factor,  or  his  general  creditors.  Alitor,  if  the 
factor  applies  the  money  to  his  own  use,  charg- 
ing himself  with  the  same  in  account  with  the 
principal.  Hourqiiebie  v.  Girard^s  Adm^Tj  2 
Wash.  C.  C.  R.  212. 

59.  C.  &  Co.,  merchants  of  Boston,  owners  of 
a  ship  proceeding  on  freight  from  Havana,  to  the 
consignment  of  B.  &  Co.,  at  Leghorn,  and  to  re- 
turn to  Havana,  instructed  B.  &  Co.  to  invest  the 
freight,  estimated  at  four  thousand  six  hundred 
petsos;  two  thousand  two  hundred  in  marble 
tiles,  and  the  residue  after  paying  disburse- 
ments, in  wrapping  paper.  B.  &  Co.  undertook 
to  execute  these  orders.  Instead,  however,  of 
investing  two  thousand  two  hundred  petsos  in 
marble,  they  invested  all  the  funds  which  came 
into  their  hands  in  wrapping  paper,  which  was 
received  by  the  captam  of  the  ship,  and  was 
carried  to  Havana,  and  there  sold  on  account  of 
C.  and  Co.,  and  produced  a  loss,  instead  of  the 
profit  which  would  have  resulted,  had  the  in- 
vestment been  made  in  marble  tiles.  As  soon 
as  information  of  the  breach  of  orders  was  re- 
ceived, C.  &  Co.  addressed  a  letter  to  B.  &  Co., 
expressing,  in  strong  terms,  their  disapprobation 
of  the  departure  from  their  orders;  but  did  not 
signify  their  determination  to  disavow  the  trans- 
action entirely,  and  consider  the  paper  as  sold 
on  account  of  B.  &  Co.  Held^  tnat  C.  &  Co. 
were  entitled  to  recover  damages  for  the  breach 
of  their  orders  j  that  their  not  having  given  no- 
tice to  B.  &  Co.,  that  the  paper  would  be  con- 
sidered as  sold  on  their  account,  did  not  injure 
their  claim  ]  and  that  the  amount  of  the  damages 
may  be  determined  by  the  positive  and  direct 
loss  arising  plainly  and  immediately  from  the 
breach  of  the  orders.  Bell  et  al.  v.  Cunning- 
ham,  3  Peters,  69. 

60.  If  the  principal,  after  a  knowledge  that 
his  orders  have  been  violated  by  his  agents,  re- 
ceives merchandise  purchased  for  him  contrary 
to  orders,  and  sells  the  same  without  signifying 
any  intention  of  disavowing  the  acts  of  the 
agent,  an  inference  in  favour  of  the  ratification 
of  the  acts  of  the  agent  may  fairly  be  drawn 
by  the  jury.  But  if  the  merchandise  was  re- 
ceived by  the  principal,  under  a  just  confidence 
that  his  orders  to  his  agent  had  been  faithfully 
executed,  such  an  inference  would  be,  in  a  high 
degree,  unreasonable.    Ibid.  8L 


6L  The  faithful  execution  of  orders  which 
agent  or  correspondent  has  contracted  to  ez^ 
cute,  is  of  vital  unportanoe  m  commercial  traos* 
actions,  and  may  often  affect  the  iniured  party 
far  beyond  the  actual  sum  misapplied.  A  failoia 
in  this  respect  may  entirely  break  up  a  voya^e^ 
and  defeat  the  whole  enterprise.  Specuktire 
damages,  dependent  on  possible,  suooeasiTe 
schemes,  ought  not  to  be  given  in  such  cases : 
but  positive  and  direct  loss,  resulting  plainly  ana 
immediately  from  the  breach  of  orders,  may  be 
taken  into  the  estimate.    Ibid,  85. 

62.  The  jury,  in  an  action  for  damages  for 
breach  of  orders,  may  compensate  the  pfauDtiff 
for  actual  loss,  and  not  give  vindictive  damages. 
The  profits  which  would  have  been  obtained  oo 
the  sale  of  the  article  directed  to  be  purchased, 
may  be  properly  allowed  as  damages.  Ibid. 
86. 

63.  If  the  factor  has  transmitted  to  his  prtnei- 
pal  an  account  of  sales,  mentioning  the  names 
of  the  purchasers,  and  times  of  cr^it,  the  bur- 
then of  proof  lies  on  the  principal  to  show  that 
the  purchasers  were  not  in  good  credit,  or  repu- 
ted to  be  so.  Gtrbier  v.  Emory^  2  Wash.  C.  CL 
R.  413. 

64.  The  relinquishment  of  commissions  oo  aa 
agency  does  not  release  the  agent  from  his  re- 
sponsibilities to  his  principal.     Walker  v.Swnik^ 

1  Wash.  C.  C.  R.  152. 

65.  An  agent  who  does  not  comply  with  in- 
structions is  liable  for  the  loss  incurred  thereby, 
although  the  services  were  gratuitous.    Ibid, 

66.  An  agent,  if  a  discretion  is  given  to  him, 
is  bound  to  act  to  the  best  of  his  judgment  for 
the  benefit  of  his  employer.  If  his  orders  be 
positive,  he  must  either  refuse  to  act,  or  he  is 
Dound  to  a  strict  observance  of  them.  He  can- 
not exercise  his  own  judgment,  but  as  to  the 
best  mode  of  executing  the  orders  according  to 
their  terms.  If  the  orders  are  amBiguons,  the 
construction  must  be  taken  most  strongly  against 
him  who  gave  them.  Kingston  v.  Ktncaid^  1 
Wash.  C.  C.  R.  453. 

67.  A  consignee  who  receives  merchandise 
from  a  supercargo  for  sale,  and  who  knows  that 
the  supercargo  is  the  agent  of  others,  contracts 
a  debt  with  the  shipper  for  this  portion  of  the 
cargo ;  and  the  supercar^  has  no  right  to  •{>- 
propriate  the  same  to  the  payment  of  his  pri- 
vate debt.  Merrick  v.  Bernard,  1  Wash.  C.  CX 
R.  479. 

68.  Where  the  insurance  has  been  imperfectly 
made  and  not  altogether  neglected,  it  may  be 
questioned  whether  the  agent  is  liable  for  jnoie 
than  damages  equal  to  the  chance  of  indemnity, 
which  would  have  been  afforded  by  the  exact 
execution  of  the  order.    De  Tastett  v.  Crotmlid^ 

2  Wash.  C.  C.  R.  132. 

69.  A  claim  of  damages  against  an  agent, 
upon  the  orders  of  his  principal,  which  he  is 
charged  with  neglecting,  is  not  entitle  to  favoar 
if  the  order  has  been  couched  In  doubtful  tenns. 
Ibid, 

70.  If  a  reasonable  diligence  has  been  tieed 
to  effect  insurance  for  his  principal,  he  is 
liable.    Ibid. 

I     71.  The  negleot  of  an  agent  to  g^ve  notioe 
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hii  principfti  that  he  could  not  effect  insurance 
ac  ordered,  will  make  him  liable.    Ibid. 

72.  An  action  cannot  be  maintained  against 
the  aeerit  for  transactions  with  his  principal 
through  him,  unless  the  afent  has  specificallv 
agreed  he  will  be  answerable  for  his  principal. 
Bradford  v.  Eastbumj  2  Wash.  C.  C.  R.  219. 

73.  Where  the  agent  has  acted  illegal]^,  in 
refusing  to  deliver  goods  sent  by  his  principal  to 
him  for  others,  upon  a  contract  for  their  sale  or 
delivery  made  witi|  the  principal,  the  remedy  is 
by  action  against  the  prmcipai,  and  not  against 
the  agent.    Ibid, 

74.  Where  an  agent  voluntarily  disobeys  the 
instructions  of  his  principal,  and  converts  to  his 
own  use  a  sum  of  money  belonging  to  his  prin- 
cipal, to  which  a  definite  and  specific  destination 
is  given  by  the  principal,  and  the  article  into 
which  the  agent  is  directed  to  convert  the  mo- 
ney subsecjnently  acquires  great  additional  value, 
the  agent  is  not  only  responsible  for  the  money 
80  misapplied  with  legal  interest,  but  is  account- 
able for  the  article  into  which  it  ought  to  have 
been  converted.  Skort  v.  Skipwithj  1  Brockenb. 
C.  C.  R.  103. 

75.  A,  the  principal,  residing  in  Europe,  di- 
rects his  agent.  B,  residing  in  Virginia,  by  letter 
bearing  date  December  20,  1787,  to  convert  the 
funds  in  his  hands  belonging  to  his  principal,  into 
certificates,  which  B  fails  to  do.  In  the  spring 
of  1788,  B  determines  to  relinquish  the  agency, 
and  places  A's  funds  in  the  hands  of  C,  except 
a  certain  sum  which  is  not  accounted  for.  C 
invests  the  funds  in  certificates,  according  to 
previous  instructions.  Heldj  that  B  is  charge- 
able with  the  certificates  which  he  ought  to 
have  purchased  with  the  remaining  funds,  at  the 
rate  at  which  C  purchased  the  certificates  in 
17S9.  But  he  is  accountable  for  the  certificates 
with  their  legal  interest  only,  and  not  with  the 
certificates  into  which  the  interest  might  have 
been  annually  converted.    Ibid, 

76.  \yhere  a  commission  merchant  takes  a 
bond  for  a  simple  contract  debt  due  to  him  for 
goods  sold  on  commission,  and  includes  in  the 
pame  instrument  a  debt  due  to  himself,  he  makes 
himself  answerable  to  his  principal  for  the 
amount  of  the  goods,  as  he  has  deprived  him  of 
the  means  of  pursuing  his  debtor,  Dy  extinguish- 
ing the  debt  due  by  simple  contract.  Jackson 
V.  Baker,  1  Wash.  C.  C.  R.  394. 

77.  Plaintiff  employed  defendant  to  sell  goods 
on  commission.  He  sold  part,  and  entrusted  the 
other  part  to  his  clerk,  who  ran  away  with  the 
goods  and  money.  The  agent  was  liable  for  the 
money  received  by  him,  and  lost  by  the  perfidy 
of  his  clerk.  Read  v.  Bertrand^  4  Wash.  C.  C. 
R.  514. 

78.  A  merchant  of  Philadelphia  sent  a  cargo 
of  coffee  to  his  correspondent  in  Bordeaux,  and 
wrote  as  follows-*  ^'Make  sale  of  the  coffee  im- 
mediately on  arrival,  and  forward  the  returns  in 
the  articles  mentioned  by  the  same  vessel."  It 
-WSLB  the  duty  of  the  agent  to  sell  immediately 
on  arrival,  no  matter  at  what  loss,  if  he  could,  or 
aa  soon  as  he  could.  He  had  no  right  to  exer- 
cise a  discretion.  Courder  v.  Bitter^  4  Wash.'C. 
C.  B.  559. 
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79.  If  an  agent  disobeys  his  orders,  and  makea 
a  full  and  candid  statement  to  his  principal  oC 
all  the  facts  upon  which  his  judgment  was  exer- 
cised, and  the  latter  makes  no  objection  to  his 
conduct,  or  is  silent  respecting  it ;  this  amounts 
to  a  recognition  of  it,  and  will  excuse  the  agent. 
Ibid. 

80.  Where  an  ajg^ent  has  in  part  executed  the 
orders  of  his  principal,  and  the  principal  receives 
the  proceeds  of  the  property  sold  by  him,  in 
obedience  of  his  ordere,  this  does  not  excuse  the 
agent  for  violations  of  orders  as  to  other  property. 

3.  LiabHities  of  Principals  to  Factorsj  and  to 

otkers, 

81.  Where  a  factor  makes  advances,  it  is 
legally  to  be  inferred,  independent  of  any  actual 
agreement  to  that  effect,  that  they  were  not 
made  without  recourse  to  the  principal :  the  ge- 
neral rule  is,  that  they  are  made  on  the  jomt 
credit  of  the  fund  and  the  party :  and  the  factor 
may  relinquish  his  lien  on  the  fund,  without  at 
all  affectinfc  his  personal  remedy.  Burrell  v. 
Phillips,  1  Gallis.  C.  C.  R.  360. 

82.  If  he  agree  that  for  advances  made,  ''he 
will  hold  for  reimbursement  on  the  amount  and 
nett  proceeds  of  the  eoods^"  which  are  only  con- 
sidered answerable  lor  said  amount  advanced," 
it  is  a  waiver  of  any  personal  claim.  Peisch  v. 
Dfxon,  1  Mason's  C.  C.  R.  9. 

83.  A  promise  by  a  factor  that  he  wou]d  write 
to  his  principal  to  get  insurance  done,  does  not 
bind  the  principal  to  insure.  Randolph  v.  Warij 
3  Cranchj  503 ;  1  Cond.  Rep.  608. 

84.  It  IS  believed  to  be  a  general  rule  that  an 
agent,  with  limited  powers,  cannot  bind  his 
principal  when  he  transcends  his  power.  It 
would  seem  to  follow,  that  a  person  transacting 
business  with  him  on  the  credit  of  his  princi^*al, 
is  bound  to  know  the  extent  of  his  authority. 
Vet,  if  the  principal  has,  by  his  declaration  or 
conduct,  authorized  the  opinion  that  he  had 
given  more  extensive  powers  to  his  agent  than 
were  in  fact  given,  he  could  not  be  permitted  to 
avail  himself  of  the  imposition,  and  protest  bills 
of  exchange,  the  drawing  of  which  bis  conduct 
had  sanctioned.  Schimmelpennich  et  ai.  v.  Bayard 
et  oZ.,  1  Peters,  264. 

85.  Whatever  an  agent  does  or  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority, 
is  done  or  said  by  the  principal ;  and  may  be 
proved  as  well  in  a  criminal  as  a  civil  case,  in 
like  manner  as  if  all  the  evidence  applied  oer- 
sonally  to  the  principal.  American  Fur  Com* 
pony  V.  The  United  Slates^  2  Peters,  358. 

86.  The  genera]  rule  is,  that  the  principal  is 
bound  by  the  act  of  his  agent  no  further  than  he 
authorizes  that  agent  to  bind  him;  but  the  ex- 
tent of  the  power  given  to  an  agent,  is  decided 
as  well  from  facts,  as  from  express  delegation. 
In  the  estimate  or  application  of  these  facts  the 
law  has  regarded  the  public  security ;  and  often 
applies  the  rule,  that  he  who  trusts  must  pay. 
Soj  also,  collusion  with  an  agent  to  get  a  debt 
paid  through  the  intervention  of  one  in  failing 
circumstances)  has  been  held  to  make  the  prin- 
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oipal  liable  on   acconnt  of   ifnmoml  dealiog. 
Parsons  v.  Armor  If  Ohy,  S  Peters,  413. 

87.  Where  the  agent  iias  acted  illegally,  in 
refusing  to  deliver  goods  sent  by  his  principal  to 
him  for  others,  upon  a  contract  for  their  sale  or 
delivery  made  with  the  principal,  the  remedy  is 
by  action  against  the  prmcipal  and  not  agamst 
the  agent.    Ibid. 


FALSE  IMPRISONMENT. 

It  is  false  imprisonment  to  detain  another  by 
threats  of  violence  to  his  person,  or  deprive  him 
of  the  freedom  of  going  where  he  will,  by  the 
well  groanded  apprehension  of  personal  danger, 
thon^  no  assault  is  committed.  Baldwin's  C. 
C.  R.  600. 


FEDERAL  GOVERNMENT. 

1.  The  powers  of  the  federal  government  are 
limited.  United  SttUes  v.  Bailey^  1  McLean's  C. 
C.  R.  236. 

2.  It  possesses  no  principal  powers  but  such 
as  have  been  delegated  to  it.    Ibid. 

3.  Congress  have  power  to  regulate  commerce 
among  the  Indian  tribes,  which  affords  a  wide 
scope  for  legislation.    Ibid. 

4.  It  has  a  right  to  select  the  means  which 
have  a  direct  relation  to  the  object,  in  the  regii- 
lation  of  commerce  with  the  Indians.    Ibid. 

6.  Such  are  the  provisions  of  the  intercourse 
law  of  1802.    Ibid. 

6.  But  congress  cannot,  under  this  investure 
of  power,  exercise  a  general  jurisdiction  over  an 
Inaian  territory  within  a  state.    Ibid. 

7.  Congress  cannot  punish  for  an  ofTence 
within  the  Indian  territory,  in  a  state  which  has 
no  relation  to  the  Indians,  and  which  cannot 
affect  their  commerce.    Ibid. 

5.  The  act  of  1817,  which  assumes  to  exercise 
a  general  jurisdiction  over  Indian  countries, 
within  a  state,  is  unconstitutional,  and  of  no 
effect.    Ibid. 

9.  The  crime  of  murder  charged  against  a 
white  man  in  the  Cherokee  country,  within  the 
state  of  Tennessee,  cannot  be  punished  in  the 
courts  of  the  United  States.    Ibid. 

10.  Under  the  power  to  regulate  commerce 
with  the  Indian  tribes,  congress  have  power  to 
prohibit  all  intercourse  with  them,  except  under 
a  license.  United  States  v.  Cisnaj  1  M'Lean's  C. 
C.  R.  267. 

11.  The  power  is  the  same  as  to  regulate 
commerce  among  foreign  nations.    Ibid. 

12.  Under  the  treaty-making  power,  certain 
political  relations  have  been  established  between 
the  United  States  and  the  Indian  tribes.    Ibid, 

13.  The  laws  regulating  intercourse  with  the 
Indians,  were  intended  to  operate  on  communi- 
ties somewhat  remote  from  a  white  population. 
Ibid. 

14.  The  exception  in  the  act  of  1802,  refers 
to  Indian  tribes  at  that  time  surrounded  by  a 
wkite  population.    Ibid. 


16.  The  power  of  oongress  to  regulate 
merce  with  the  Indians,  does  not  neceflsatily 
cease  on  their  being  included  within  the  limits 
of  a  state.    Ibid. 

16.  The  federal  relations  should  be  witfadrmwn 
from  the  Indians  within  a  state,  by  the  eoncsr- 
rent  acts  of  the  federal  and  state  govenmsenta. 

17.  But,  if  no  such  acts  take  place,  and  iIm 
Indians  occupy  a  territory  of  verv  limited  ex- 
tent, surrounded  by  a  whit*  population,  wfaioli 
necessarily  have  daily  intercourse  with  the  In 
dians,  and  it  becomes  impracticable  to  eoforee 
the  law,  the  federal  jurisdiction  mast  oease. 
Ibid. 

18.  Congress  have  the  power  to  amborize  lltt 
President  to  lease  lead  mines  within  the  state 
of  nimois.  7%e  United  States  v.  GrtHot  tf  aT^  1 
M^eui's  C.  C.  R.  464. 

19.  A  lease  for  smelting  ore  is  within  the  kw. 
Ibid. 

20.  The  exercise  of  such  a  power  bj  the 
federal  government  does,  in  do  respect,  interfen 
with  state  sovereiffnty.    Ibid. 

21.  The  federal  government  has  no  cfimiaal 
jnrisdictton,  except  what  is  given  by  stalote. 
United  States  v.  Lancaster,  2  M'Lean's  C.  C  R. 
431. 


FEES. 

1.  Counsel  fees  in  the  courts  below  cannot  oe 
allowed  as  damages.  ArcamhU  v.  Wiseman,  t 
Dall.  306  ]  I  Cond.  Rep.  136. 

2.  Where  they  have  been  allowed  in  the  cir- 
cuit court,  the  charge  may  be  e^nnged  by  e»> 
taring  a  remittitur.    Ibid. 

3.  The  jurors  in  civil  cases  attending  the  cir- 
cuit court  of  the  United  States  for  thePennsyl- 
vania  district,  are  entitled  to  one  dollar  and 
twenty-five  cents  each  for  each  day's  attendance. 
Ex  parte  Lewis  et  d.,  4  Cranch,  433 ;  2  Oaod. 
Rep.  162. 

4.  Each  party  is  liable  to  the  clerk  of  the  sa- 
preme  court,  for  the  fees  due  for  services  pec^ 
formed  for  such  party ;  it  is  immaterial  to  the 
clerk  whicJi  party  recovers  judgment.  CaUsrail 
V.  Jackson,  7  Cranch,  276;  2  Cond.  Rep.  490. 

5.  A  charge  for  a  copy  of  the  record  »  not 
part  of  the  taxable  costs  of  suit,  to  be  recovered 
by  one  party  against  the  other  ]  bnt  the  party 
who  requests  the  copy  must  pay  the  clerk  m  it. 
Ibid. 

6.  Where  a  writ  of  error  is  dismissed  m  the 
supreme  court,  for  a^ant  of  jurisdiction,  costs  aie 
not  allowed.  Inglee  v.  Coolidge,  2  Wheat.  dSS; 
4  Cond.  Rep.  165.  S.  P.  Mlver  et  al.  v.  Wmlts^ 
9  Wheat.  660;  5  Cond.  Rep.  717. 

7.  The  fees  and  compensation  to  the  marrial, 
where  the  government  is  a  party  to  the  soil,  are 
chargeable  to  the  United  States,  and  are  to  be 
paid  out  of  the  treasury,  upon  a  certificate  ot 
the  amount,  to  be  made  by  the  court,  or  one  of 
the  judges.  The  Antelope,  12  Wheat.  646 ;  € 
Cond.  Rep.  629. 

%.  The  counsel  fees  are  allowed  as 
attending  the  prosecution  of  an  appeal  to  ti 
cuit  court  and  to  th^  supreme  ooort,  in  an 
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nlty  ca^.    Canttr  y.  The  American  and  Ocean 
Jns,  Co..  3  Peters,  307. 

9.  Wnere  Beveral  o)aiin»  had  been  filed  by  the 
district  attorney,  and,  before  any  further  pro- 
ceedings in  the  cause,  congress  remitted  the 
forfeiture,  on  the  pavment  of  duties,  costs,  and 
cbiiges :  Held,  that  the  district  attorney  of  Mas- 
sachusetts was  entitled  to  seyenteen  dollars  on 
each  claim.    The  Frances^  I  Gallis.  C.  C.  R.  453. 

10.  The  transcript  of  the  record  had  been 
lodged  by  the  plaintiffs  in  error  with  the  clerk 
of  the  court  on  the  24th  of  October,  1835,  who 
lefnsed  to  file  it  or  docket  the  cause,  until  the 
plaintiffs  had  giyen  the  fee  bond,  in  pursuance 
of  the  thirty-seyenth  rale  of  the  court.  The 
counsel  for  the  plaintiffs  in  error  moyed  to  haye 
the  transcript  filed  and  docketed ;  alleging  they 
bad  done  all  the  law  required  to  be  done  in  order 
to  bring  the  case  before  the  supreme  court.  On 
the  part  of  the  defendant  in  error,  his  counsel 
filed  and  read  in  open  court  certified  copies  of 
the  writ  of  error,  citation  and  appeal  bond,  and 
of  the  judgment  of  the  circuit  court ;  and  haying 
stated  th£  the  plaintiffs  in  error  had  failed  to 
baye  the  case  docketed  according  to  the  thirtieth 
rule  of  the  court,  they  moved  to  baye  the  case 
docketed  and  dismissed.  The  court  oyerruled 
the  motion  to  docket  and  dismiss  the  cause ;  and 
also  the  motion  to  haye  the  transcript  filed,  and 
the  cause  docketed  without  the  fee  bond  being 
first  giyen.  These  motions  were  oyerruled  on 
tbe  1 1th  of  January,  1836 ;  and  the  court  allowed 
tbe  plaintiffs  in  error  until  the  1st  day  of  March 
following  to  giye  to  the  clerk  the  fee  bond :  on 
the  failure  so  to  giye  the  same,  tbe  writ  of  error 
to  be  dismissed.  Owing$  y.  3teriian,  10  Peters, 
447. 

11.  Wbere  three  members  of  the' bar  enter 
appearance  for  the  defendant,  to  suits  instituted 
against  him,  and  are  all  equally  called  upon,  and 
act  as  the  attorneys  of  the  defendant,  no  warrant 
of  attorney  having  been  given  by  the  defendant 
to  either,  the  attorney's  fee  in  the  bill  of  costs  is 
to  be  equally  dividecf  among  all  who  have  acted 
in  the  case,  and  who  have  appeared  to  the  suits. 
Hurtt  y.  Dumellj  1  Wash.  C.  C.  R.  498. 

12.  Queryj  If,  in  an  action  for  the  violation  of  a 

Satent,  the  plaintiff  recover  five  hundred  dollars 
amages,  or  the  damages  when  trebled  amount 
to  that  sum,  the  plaintiff  is,  at  all,  entitled  to 
^oats.  Kneas  y.  The  Sehuylkill  Bank,  4  Wash. 
C.  C.  R.  106. 

13.  The  common  law  gave  costs  in  no  case ; 
and  the  statute  of  Gloucester  gave  them  only 
"vrhere  damages  were  recoverable  at  common 
laiv.    Ibid, 

14.  In  case  of  a  claim  on  proceeds  in  the  cns- 
tod  V  of  the  court,  where  other  parties  are  enti- 
tled, no  costs  can  be  allowed  beyond  those  for 
-^^hich  there  is  a  specific  lien,  and  the  actual 
charges  of  court.  No  attorney's  fees  can  be 
allowed.     The  JeruaaUm,  2  Gallis.  C.  C.  R.  345. 


until  the  rights  of  the  government  to  punish  it 
criminally  have  been  satisfied.  But  a  verdict 
and  judgment  thereupon  are  condusive  as  to  the 
£ftct|  in  a  suit  upon  any  cdlateral  matter  con- 
nected therewith.  Ocean  Ins,  Co,  v.  Fields,  2 
Story's  C.  C.  R.  59. 

2.  If  the  felony  be  not  cognizable  under  the 
criminal  law  of  the  country  where  civil  redress 
is  sought,  the  civil  rights  of  the  party  seeking 
redress  are  not  thereby  suspended.    Ibid, 

See  Ckimbs,  AnU,  page  503. 
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1 .  At  common  law,  the  civil  rights  of  a  party 
injured  by  a  felonious  act  are  only  suspended 


FEME  COVERT. 

1.  In  Virginia  and  Kentucky,  the  modes  of 
conveyance  by  fine  and  common  recovery,  have 
never  been  in  common  use ;  and  in  these  states, 
the  capacity  of  a  feme  covert  to  convey  her 
estate  oy  deed,  is  the  creature  of  the  statute 
law ;  and  to  make  her  d<*ed  effectual,  tbe  forms 
and  solemnities  prescribed  by  the  statutes  must 
be  pursued.    Euiatt  y,Piersol,  1  Peters,  326. 

2.  It  seems,  that  an  assignment  by  the  husband 
of  a  debt  actually  due  and  payable  to  the  wife, 
divests  in  eqnitv  the  title  of  the  wife.  Cassell 
y,  Carroll,  11  Wheat.  134;  6  Cond.  Rep.  249. 

3.  By  the  statute  of  Rhode  Island,  respecting 
conveyances  of  real  estate,  no  deed  of  the  wife's 
estate  by  the  busband  and  wife,  conveys  any 
title  but  that  of  husband,  unless  the  same  deed 
be  duly  acknowledged  by  the  wife,  before  a 
magistmte,  in  the  manner  prescribed  by  the 
statute.  Manchester  v.  Hough,  5  Mason's  C.  C. 
R.67. 

4.  By  the  customary  and  ancient  law  of  Rhode 
Island,  a  feme  covert  may  pass  her  eatate  by  a 
deeil,  in  which  her  huiiband  is  joined,  which  is 
duly  executed  and  acknowledged.    Ibid. 

5.  A  marriage  settlement,  conveying  the  wife's 
land  and  slaves  to  trustees,  by  a  deed  to  which 
the  husband  was  a  party,  although  not  recorded, 
protects  the  property  from  the  creditors  of  her 
husband.  Pteree  v.  Turner,  5  Cranch,  154 ;  2 
Cond.  Rep.  219.    ' 

6.  In  Massachusetts,  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  hus- 
band, as  fully  as  the  same  could  be  conveyed  in 
England  by  a  fine  or  recovery.    Ibid. 

7.  A  deed  of  land  executed  by  husband  and 
wife,  but  conveying  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land,  nor 
her  right  of  dower.  Powell  et  ux.  v.  The  Man" 
son  and  Brimfield  Manufacturing  Co.,  3  Mason's 
C.  C.  R.  347. 

8.  The  deed  of  a  feme  covert,  conveying  her 
interest  in  lands  which  she  owns  in  fee,  does 
not  pass  her  interest,  by  the  force  of  its  execu- 
tion and  delivery,  as  in  the  common  case  of  a 
deed  by  a  person  under  no  legal  incapacity.  In 
such  cases,  an  acknowledgment  gives  no  addi- 
tional effect  between  the  parties  to  the  deed.  It 
operates  only  as  to  third  psrsons,  under  the  mo- 
visions  of  recording,  and  kindned  laws.  The  Jaw 
presumes  a  feme  covert  to  act  under  the  coer- 
cion of  her  husband,  unless  before  a  court  of 
record,  a  judge  or  some  commiraioner  in  Eng- 
land, by  a  separate  ackaovvledgment,  out  of  t£i 
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Eresence  of  her  husband;  or,  in  these  states, 
efore  some  court,  or  judicial  officer  authorizea 
to  take  and  certify  such  acknowledgment,  the 
contrary  appears.  Hepburn  v.  Dubois^ s  Lessee,  12 
Peters,  345. 

9.  Where  a  deed  was  executed  in  Massachu- 
setts by  a  husband,  of  lands  owned  by  him  in 
that  state,  in  March,  1808,  and  afterwards,  in 
November,  1808,  his  wife  signed  and  sealed  the 
same  deed,  with  the  following  words  written 
over  her  signature :  "  I  agree  in  the  above  con- 
veyance :  in  witness  whereof,"  &c.,  gif  ing  the 
date,  &o.,  it  was  held,  that  by  the  local  law  such 
a  conveyance  did  not  operate  as  a  release  of  her 
dower  in  the  estate  so  conveyed.  Hall  v.  Savagtf 
4  Mason's  C.  C.  R.  273. 

10.  A  feme  covert,  who  joined  the  enemy  in 
company  with  her  husband,  previous  to  the  pas- 
sage of  the  act  of  the  legislature  of  New  Jer- 
sey relating  to  forfeited  estates^  committed  no 
ofience;  and  voluntarily  remaming  with  the 
enemy,  after  the  enactment  of  that  law,  with- 
out aiding  them  with  counsel  or  otherwise,  was 
not  an  offence  against  its  provision.  Lessee  of 
Kemp  V.  Kennedy,  Peters'  C.  C.  R.  30. 

11.  The  form  of  the  certificate  of  the  execu- 
tion and  acknowledgment  of  a  deed  by  a  feme 
covert,  is  in  conformity  with  the  law  of  Penn- 
sylvania, if  it  appear  by  the  certificate  that  the 
directions  of  the  act  of  assembly  are  substan- 
tially complied  with.  Lesue  of  Talbot  v.  Simp- 
son, Peters'  C.  C.  R.  188. 

12.  When  the  certificate  of  a  magistrate,  who 
took  the  examination  of  a  feme  covert,  does  not 
state  that  she  was  at  the  age  of  twenty-one  years, 
the  presumption  is  that  the  person  examined 
was  of  full  age.  until  the  contrary  is  shown  by 
proof.  Lessee  of  Batten  v.  Bigelow,  Peters'  C.  C. 
R.  452. 

13.  The  payment  of  part  of  the  purchase- 
money  of  land,  the  property  of  a  feme  covert, 
in  her  presence,  cannot  prejudice  her  right  to 
claim  the  land«  after  termination  of  the  cover- 
ture. Lessee  of  Delancey  v.  M'Keen,  1  Wash.  C. 
C.  R.  364. 

14.  The  title  of  a  feme  covert  to  land,  cannot 
be  affected  by  acts  of  commission,  short  of  those 
required  by  law  to  bind  her;  much  less  by  acts 
uf  omission.  £ven  if  by  any  acts  during  cover- 
ture oth^r  than  those  which  by  the  provisions 
of  the  law  may  clearly  bind  her,  a  feme  covert 
ma^  have  bound  herself,  they  are  proper  for  the 
decision  of  a  court  of  equity,  but  not  of  law.  Ibid. 

15.  In  order  to  protect  the  rights  of  a  feme 
covert  in  property  torfeited,  as  belonging  to  her 
(lusband,  on  his  attainder  it  is  not  necessary  that 
U'-e  husband  should  put  in  a  claim  to  the  same 
lor  her ;  as  by  the  supplement  to  the  attainder 
Jaws  of  Pennsylvania,  passed  29th  March,  1779, 
the  rights  of  persons  claiming  paramount  to  the 
attsunder  are  saved.    Ibid. 

16.  A  wife  entitled  under  a  marriage  settle- 
ment to  a  sum  of  money,  to  her  sole  and  sepa- 
rate use,  and  after  her  death,  without  issue,  to 
her  next  of  kin,  may  by  an  instrument  freely 
md  voluntarily  executec(,  under  hand  and  seal, 
lirect  the  whole  amount,  in  th^  hands  of  the 
rustee  ox  hit  atttgneM,  to  be  paid  to  her  hus- 


band.   Dallam  v.  Wampole  et  ol.,  Peters'  C.  C  R. 
116. 

17.  By  the  Viiginia  statute  of  1748,  «<  when 
any  deed  has  been  acknowledged  by  a  feme 
covert,  and  no  record  made  of  her  privy  exami- 
nation, such  deed  is  not  binding  upon  the  feme 
and  her  heirs."  This  law  was  adopted  by  Ken- 
tucky, at  her  separation  from  Virginia,  and  is 
understood  never  to  have  been  repealed.  Ibid. 
339. 

18.  It  is  the  construction  of  the  act  of  1810, 
that  the  clerks  of  the  county  court  of  Kentucky 
have  authority  to  take  acanowledgments  and 
privy  examinations  of  femes  covert^  in  all  cases 
of  (feeds  made  by  them  and  their  hosbaods. 
Ibid.  339. 

19.  What  the  law  requires  to  be  done  and 
appear  of  record,  can  only  be  done  and  made  to 
appear  by  the  record  itself,  or  an  exempiifiea- 
tioii  of  it.  It  is  perfectly  immaterial  wl^iher 
there  be  an  acknowledgment  or  privy  examioa- 
tion  in  form  or  not,  if  there  be  no  record  made 
of  the  privy  examination;  for,  by  the  expreai 
provisions  of  the  law,  it  is  not  the  fact  of  privy 
examination  only,  but  the  recording  of  the  iac^ 
which  makes  the  deed  effectual  to  pass  the 
estate  of  a  feme  covert.    Ibid.  340. 

20.  A  deed  from  baron  and  feme,  of  lands  in 
the  state  of  Kentucky,  executed  to  a  third  per- 
son, by  which  the  land  of  the  feme  waa  intended 
to  oe  conveyed  for  the  purpose  of  a  reconvey- 
ance to  the  husband,  and  thus  to  vest  in  him 
the  estate  of  the  wife,  was  endorsed  by  the 
clerk  of  Woodford  county  court,  ''acknowledged 
by  James  Elliott  and  Sarah  G.  EUiotL  Septem- 
ber 11th,  1816,"  and  was  certified  as  follows:— 

"  Woodford  County,  ss.  S^^tember  1  Ilk,  1816. 
"  This  deed  from  James  Elliott  and  Sarah  G. 
Elliott,  his  wife,  to  Benjamin  Elliott,  waa  this 
day  produced  before  me,  and  acknowledged  by 
said  James  and  Sarah  to  be  their  act  and  deed, 
and  the  same  is  duly  recorded. 

<<  John  M'Ksnmey,  Jun.,  C  C.  C." 

Held,  that  subsequent  proceedings  of  the  court 
of  Woodford  county,  by  which  the  defectaof  the 
certificate  of  the  clerk  to  state  the  privy  exami- 
nation of  the  feme,  (which,  by  the  laws  of  Ken- 
tucky, is  necessary  to  make  a  conveyance  of 
the  estate  of  a  fVme  covert  legal,)  were  intended 
to  be  cured  upon  evidence  that  the  privy  exami- 
nation was  made  by  the  clerk,  will  not  supply 
the  defect,  or  give  validity  to  the  deed.    Ibtd. 

21.  Defects  in  the  certificate  of  the  acknow- 
ledgment of  a  deed  of  a  feme  covert,  were  no£ 
cured  by  subsequent  proceedings  of  the  ooontj 
court  of  Woodford  county,  Kentucky,  intended  to 
supply  the  defect,  and  give  validity  to  the  deed. 
Ibid. 

22.  Where  a  husband  in  consideration  of  the 
relinquishment  of  certain  rights  in  the  real  estate 
of  the  husband,  and  for  other  consideiations.  con- 
veyed in  trust  certain  slaves  and  perBOoal  pro- 
perty in  Virginia,  for  the  benefit  of  his  wife,  and 
the  conveyance  was  legally  recorded  in  Virgicia, 
his  removal  within  the  District  of  Colnmbia,  with 
the  slaves  and  property,  did  not  avoid  the  eoa- 
veyance ;  and  a  pledge  and  conveyance  of  Iks 
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game  property  for  a  debt  Bubseqtiently  contract- 
ed by  him,  did  not  affect  the  rights  of  the  wife. 
Bank  of  the  United  States  y.  Lee,  13  Peters'  Re- 
portu,  000. 

23.  By  the  law  of  Maryland,  a  married  woman 
cannot  dispose  of  real  property  without  the  con- 
sent of  her  husband,  nor  can  she  execute  a  deed 
good  and  valid,  to  pass  her  real  estate,  unless  he 
shall  join  in  it.  The  separate  examination  and 
other  solemnities  required  by  law,  are  indispen- 
sable, and  must  not  oe  omitted.  A  deed  there- 
fore executed  by  a  married  woman,  on  real  pro- 
perty acquired  by  her  while  a  feme  sole  trader, 
while  she  was  abandoned  by  her  husband,  is 
▼oid.    Rhea  v.  Rhenner,  1  Peters,  109. 

24.  Query^  Whether  a  wife,  making  advances 
out  of  her  separate  property  to  her  husband,  upon 
an  hypothecation  of  her  personal  estate,  may  not, 
in  equity,  hold  the  same  as  against  his  creditors. 
Ficqtut  V.  Swaoy  A  Mason's  C.  C.  R.  444. 

25.  A  wife  having  separated  herself  from  her 
husband,  for  ill-treatment  by  him,  applied  to  the 
county  court  of  Prince  George,  Maryland,  for 
alimony,  which  was  allowed  to  her,  pendente 
lite.  The  husband  save  the  wife  a  female  negro 
slave,  and  some  other  property,  in  discharge  of 
the  alimony.  She  removed  to  Washington,  hired 
out  the  slave,  and  afterwards,  in  consideration 
of  a  sum  of  money,  and  for  other  considerations, 
she  manumitted,  by  deed,  the  slave,  and  her 
two  infant  children,  the  eldest  not  being  three 
years  old.  Some  lime  after  the  arrangement  be- 
tween the  husband  and  wife,  a  final  separation 
took  place  between  them,  by  a  verbal  agree- 
ment; each  to  retain  '*the  property  each  had, 
and  to  be  quits  for  ever."  and  the  wife  relin- 

Suished  all  lurther  claim  for  alimony.  After  the 
eath  of  the  wife,  the  husband  claimed  the  fe- 
male, and  her  children,  as  his  slaves:  Heldy  that 
they  were  free  by  virtue  of  the  deed  of  manu- 
mission executed  by  the  wife.  Wdllingsford  v. 
AUeny  10  Peters,  583. 

26.  Agreements  between  husband  and  wife, 
during  coverture,  for  the  transfer  by  him  of  pro- 
perty directly  to  the  latter,  are  undoubtedly  void 
at  law.  Equity  examines  them  with  great  cau- 
tion, before  it  will  confirm  them.  But  it  does 
sustain  them  when  a  clear  and  satisfactory  case 
is  made  out,  that  the  propertv  is  to  be  applied 
to  the  separate  use  of  the  wife ;  where  the  con- 
sideration of  the  transfer  is  a  separate  interest 
of  the  wife,  yielded  up  by  her  for  the  husband's 
benefit,  or  of  their  family ;  or  which  has  been 
appropriated  by  him  to  his  use ;  where  the  hus* 
Mod  IS  in  a  situation  to  make  a  gift  of  property 
to  tho  wife,  and  distinctly  separates  it  from  the 
mass  of  his  property  for  her  use.  Either  case 
equity  will  sustain,  though  no  trustee  has  been 
interposed  to  hold  for  t'ixe  wife's  use.     Ibid, 

27.  Marriage  of  the  plaintiff,  pendente  lite, 
does  not  of  itself  abate  the  suit.  The  objection 
can  only  be  made  available  by  plea  in  abate- 
ment. Chirac  v.  Reinicker,  11  Wheat.  280;  6 
Coffid.  Rep.  310. 

28.  The  incapacities  of  femes  covert  provided 
by  the  common  law,  apply  to  their  civil  rights, 
and  for  their  protection  and  interest.  But  they 
eio  not  reach  their  political  rights,  nor  prevent 


their  acquiring  or  losing  a  national  character. 
These  politicai  rights  do  not  stand  upon  the 
mere  doctrines  of  municipal  law,  applicable  to 
ordinary  transactions :  but  stand  upon  the  more 
general  principle  of  the  law  of  nations.  Shanks 
et  al,  V.  Dupont,  3  Peters,  248. 

29.  In  Massachusetts  a  feme  covert  may  con- 
vey her  estate  by  deed  joining  with  her  husband, 
as  fully  as  the  same  could  be  conveyed  in  Eng- 
land, by  a  fine  or  recovery.  A,  and  B  his  wife, 
conveyed  her  estate  to  C  and  his  heirs,  to  the 
use  of  A  and  B  during  their  joint  lives,  and  to 
the  use  of  the  survivor  in  fee  simple.  Heldj  that 
this  deed  operated  as  feoffment,  and  the  uses 
were  well  raiseii  out  of  the  seisin  of  C,  and  were 
executed  by  the  statute  of  uses.  Durant  v. 
Ritchie,  4  Mason's  C.  C.  R.  45. 

30.  A  post-nuptial  settlement,  made  by  a 
stranger  upon  the  wife,  is  good,  unless  expressly 
dissented  from  by  the  husbancl.  A  post-nuptial 
settlement  made  by  the  husband  upon  his  wife, 
if  for  a  valuable  consideration,  is  valid }  and  even 
if  voluntary,  if  bona  fide,  and  the  husband  be  not 
indebted  at  the  time ;  or  if  it  be  not  dispropor- 
tionate to  his  means,  taking  his  debts  and  his 
situation  into  consideration,  it  is  valid.  Picquet 
V.  Sican,  4  Mason's  C.  C.  R.  443. 

31.  In  such  a  post-nuptial  settlement  a  power 
of  appointment  and  to  create  new  trusts  may  be 
reserved  to  the  wife,  toties  quoties;  and  it  is  no 
objection  to  it,  or  to  the  title  derived  under  the 
secondary  trusts  and  appointments.  Where  such 
a  power  of  appointment  is  absolute  and  universal 
in  its  terms,  the  wife  may  exercise  it,  and  create 
new  estates  on  new  trusts.    Ibid. 

32.  The  income  or  profit  arising  to  the  wife 
from  such  post-nuptial  settlements  follows  the 
natnre  of  the  principal  estate^  and  cannot  be 
taken  by  the  husband  or  creditors,  but  belongs 
to  the  wife,  and  is  subject  to  the  control  and 
disposition  of  the  wife.  It  is  her  separate  pro- 
perty, and  when  invested  by  her,  will  be  pro- 
tected for  her  use.  Into  whosesoever  hands  it 
comes,  it  is  clothed  with  the  trust  for  her,  and 
not  for  her  husband,  even  when  no  trustees  are 
expressly  provided  for  in  such  a  case.    Ibid. 

83.  If  a  wife,  under  such  circumstances,  lives 
separate  from  her  husband,  the  furniture,  &o., 
of  her  house  will  be  presumed  to  be  purchased 
out  of  her  own  property ;  and  will  not,  on  her 
death,  go  to  her  husband  or  his  creditors ;  but 
to  her  own  appointee.    Ibid. 

34.  The  will  of  a  feme  covert,  under  a  power 
reserved  in  a  settlement,  must  be  proved  in  our 
courts  of  probate  before  it  can  be  acted  upon 
elsewhere,  exactly  as  the  wills  of  persons  sul 
juris.  The  courts  of  probate  have  exclusive 
jurisdiction  of  such  questions.    Ibid. 

35.  Where  the  persons  sued  as  trustees  of  the 
husband  claim  title  as  appointees  and  trustees 
under  the  will  of  the  wife,  and  the  will  has  not 
been  admitted  to  probate,  they  cannot  be  ad- 
judged trustees.     Ibid. 

36.  If  a  feme  covert  eives  a  legacy  in  her 
will  to  her  husband  out  of  her  separate  property 
for  his  maintenance,  under  a  power  of  appoint- 
ment, the  executors  are  not  liaole  to  be  attached 
as  trustees  of  the  husband  until  after  a  probate 
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of  the  will.  Quenfj  if  a  lesacj  given  by  way  of 
annuity  to  a  husband  for  his  maintenance  can 
be  attached  in  the  hands  of  the  ezecntors.  Is 
not  such  an  annuity  in  its  very  natare  a  sum  to 
be  paid  personally  to  the  husband  by  the  execu- 
tors, as  the  bounty  of  the  testator  ?    Ihid. 

37.  If  a  marriage  contract  is  executed|  the 
wife  is  a  purchaser,  and  the  contract  is  Talid, 
though  the  husbanci  was  in  debt  at  the  time  it 
was  ma<ie.  Magniae  tf  Co,  t.  Thompson^  Bald- 
win's C.  C.  R.  359. 

38.  If  the  contract  is  executory,  the  wife  is  a 
creditor  until  it  is  performed;  if  part  executed, 
she  is  pro  tanto  a  purchaser,  and  a  creditor  for 
the  resiilue.    Und, 

39.  The  husband  has  the  same  right  to  prefer 
his  wife,  in  completing  a  settlement  made  before 
marriage,  as  he  has  to  prefer  any  other  creditor. 
Whether  her  position  is  as  a  creditor  or  purchaser, 
her  rights  are  the  same  as  purchasers  lor  money, 
or  creditors  by  bond.    Ibia, 

40.  A  court  of  equity  will  not  sustain  a  bill  of 
a  married  woman,  suing  by  her  next  friend,  to 
recover  a  legacy  bequeathed  to  her^  where  the 
husband  has  transferred  all  his  marital  rights  in 
the  legacy  to  his  wife.  Galtego  v.  GalU^s  Es^r^ 
2  Brockenb.  C.  C.  R.  225. 

41.  A  legacy  is  a  chose  in  action,  and  the 
marital  rights  of  the  husband  to  a  legacy  to  his 
wife,  do  not  attach^  until  it  is  reduced  into  pos- 
session. He  may,  mdeed.  sue  for  it,  and  reduce 
it  into  possession,  but  so  long  as  it  continues  a 
chose  m  action,  it  is  the  property  of  the  wife. 
Ibid, 

42.  A  relinquishment  of  a  husband  of  bis  ma- 
rital rights  to  a  legacy  bequeathed  to  his  wife  is 
valid  as  to  his  creditors;  and  a  court  of  eouity 
will  not  interpose  its  authority  to  compel  the 
husband  to  reduce  the  legacy  into  possession, 
for  the  purpose  of  subjecting  it  to  their  claims 
on  him.    Aid, 

43.  The  statute  of  frauds  avoids  all  covenous 
conveyances,  made  with  intent  to  delay,  hinder, 
or  deiraud  cre<iitors;  but  does  not  extend  to  con- 
veyances made  on  valuable  consideration  and  in 
gooii  faith;  therefore,  when  the  husband  aud 
wife  made  a  conveyance  of  land  for  the  use  and 
benefit  of  the  wife,  in  consideration  of  the  wife 
relinquishing  her  right  of  dower  in  other  lands; 
for  the  payment  of  the  husband's  debts,  althougti 
the  value  of  the  right  of  dower  is  about  one- third 
of  the  value  of  the  land  conveyed  for  the  wife's 
use,  yet  such  conveyance  is  not  absolutely  void ; 
and  in  a  court  of  law  must  be  sul judged  valid. 
Wright  Olid  Cooke  v.  Slannard,  2  Brockenb.  C.  C. 
R.  311. 

44.  Although  a  court  of  equity  would  consider 
such  a  (teed  as  being  held  in  trust  for  the  wife, 
only  to  the  amount  of  the  value  of  her  dower, 
which  she  had  released,  and  for  the  benefit  of 
the  creditors  for  the  residue^  yet  this  cannot  be 
datie  in  a  court  of  law.     Ibid, 

45.  The  law  seems  to  be  settled,  that  when 
the  wife  is  left  by  the  husband,  without  mainte- 
nance and  support,  has  traded  as  a  feme  sole, 
and  has  obtained  credit  as  such,  she  ought  to  be 
liable  for  her  debts ;  and  the  law  is  the  same, 
whether  the  husband  is  banished  for  his  crimes, 


or  has  voluntarily  abandoned  the  wife.    RhiaA 
d.  V.  Rhenner,  1  Peters,  108. 

46.  That  a  husband,  even  before  marria^ 
may,  in  virtue  of  the  marriage  contract,  hare 
inchoate  rights  in  the  estate  of  his  wife,  which, 
if  the  marriage  is  conaummaled,  will  be  pro- 
tected by  a  court  of  equity  agaioit  any  anteced- 
ent contracts  and  conveyances  secretl^  made  hf 
the  wife,  in  fraud  of  those  marital  rigbtii,  may 
be  admitted :  but  they  are  mere  eoaities,  uid  in 
no  just  sense  constitute  any  legal  or  eqoitahle 
estate  in  her  lands  or  ether  propertyf  aotecedeot 
to  her  marriage.  CroM  v.  Morrises  lessee,  6 
Peters,  598. 

47.  To  convey  her  interest,  afeme  oorert  miist 
be  privily  examined,  as  the  law  requirei.  ElM 
V.  Piersollj  1  McLean's  C.  C.  R.  13. 

48.  A  defective  aeknowledgmeot  of,  cannot 
afterwards  be  amended  on,  parol  proof.   Ihid. 

49.  To  make  a  good  deeif  for  the  laod  of  the 
feme  covert,  the  misband  must  join  in  the  con- 
veyance. WatU  et  d.  T.  Waddk  ctol.,  1  M'Lean'i 
C.  C.  R.  203. 

50.  A  bond  of  conveyance  executed  by  a  feme 
covert,  is  merely  void,  and  conferred  oo  right 
legal  or  equitable,  on  the  obh^es.  Agrkultum 
BmA  of  Mississippi  it  d.  v.  Rim  etol.,  4  Howard, 
241. 

51.  An  indenture  executed  by  husbands  ia 
ri^ht  of  their  wives,  in  which  no  interest  of  the 
wives  is  said  to  be  conveyed,  passes  only  the  in- 
terests of  the  husbands.  In  order  to  convey  by 
grant,  the  party  possessing  the  right  mast  be  the 
grantor,  and  use  apt  and  proper  wonls  to  oonwf 
to  the  grantees,  and  merely  signing  ami  sealiog 
and  acknowledging  an  instrument,  in  which  ao- 
othex  person  is  grantor,  is  not  sufficient  M 


FEME  SOLE  TRADER. 

The  law  seems  to  be  settled,  that  when  the 
wife  is  left  by  the  husband,  without  roainieiance 
and  support,  has  traded  as  a  feme  sole,  ami  m 
obtained  credit  as  such,  she  ought  to  be  lisNe 
for  her  debts;  and  the  law  is  the  same  whether 
the  husband  is  banished  for  his  crines,  or  has 
voluntarily  abandoned  the  wife.  RAa  «f  »•  '• 
Bhennsr^  1  Peters,  108. 


FIERI  FACIAS. 

1.  Money  may  be  taken  in  execution,  wi^ 
process  of  fieri  facias,  if  it  is  in  the  poMession 
of  the  defendant.  Turner  v.  FenM^  I  Cnw^ 
117:  1  Cond.  Rep.  261. 

2.  The  general  rule  of  few  is,  that  afl  the  pro- 
perty of  the  debtor  may  be  taken  in  cxecniton, 
and  whenever  an  officer  has  it  in  bis  p*^** 
satisfy  an  execution  in  his  hands,  it  is  bis  duty 
to  do  so :  and  if  he  omits  to  perforai  ^^*  ""{J' 
he  must  be  accountable  to  those  who  suffer  oy 
his  omission.    Ibid,  .      , 

3.  A  purchase  under  a  fieri  facifts^  duly  i*"^ 
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is  legal  as  respects  the  purchaser,  provided  the 
vrit  be  levied  upon  the  property  before  the  re- 
turn day  'f  although  the  sale  be  made  after  the 
return  day,  and  the  writ  is  never  actually  re- 
turned. Whtaton  V.  Sextants  Leuecj  4  Wneat. 
A03;  4  Coiid.  Rep.  519. 

4.  Congress  has,  by  the  constitution,  power  to 
make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has 
power  to  pronounce,  tyavtnan  et  al.  y.  Southard 
a  al.,  10  Wheat.  1 ;  6  Cond.  Rep.  1.  Bank  of  the 
United  States  y.  Hdsteadj  10  Wheat.  51 ;  6  Cond. 
Rep.  22. 

5.  Land  held  under  a  special  warrant,  may  be 
levied  upon  under  a  fieri  facias,  and  sold  under 
a  venditioni  exponas;  but  land  held  under  an 
indescriptive  warrant,  cannot  be  so  levied  upon. 
Lessee  of  Lewis  v.  Meredith,  3  Wash.  C.  C.  R.  81. 

6.  It  is  a  fata]  objection  to  an  execution,  that 
it  issued  more  tluu  a  year  and  a  day  after  the 
judgment,  without  a  scire  facias  having  been  is* 
sued  to  revive  the  judgment.  Azcaroti  v.  Fitzsimr 
mofij,  3  Wash.  C.  C.  K.  134. 

7.  It  seems,  that  the  court  would  not  be  dis- 
posed to  aid  tne  plaintifi*  in  an  execution  which 
had  been  dormant  for  a  considerable  time,  to  the 
disadvantage  of  a  party  having  ecjual  eqoit]^,  al- 
though he  Uid  been  equally  negligent.    Ifna. 

8.  In  Pennsylvania,  the  death  of  either  of  the 
parties  after  a  fieri  facias  issued,  does  not  pre- 
vent the  venditioni  exponas  from  issuing  imme- 
diately upon  the  return  of  the  fieri  facias  levied 
on  land  and  the  same  condemned.  A  scire  facias 
is  not  necessary.  Bleeeker  v.  Bond^  4  Wash.  C. 
C  R.  6. 

9.  An  execution  cannot  issue  in  Pennsylvania, 
until  the  expiration  of  ten  days  from  the  judz- 
raent,  and  it  it  issue,  the  court  will  set  it  aside 
on  motion.  Boshyshell  et  d.  v.  Oppenheinurf  4 
Wash.  C.  C.  R.  388. 

10.  A  fieri  facias  had  issued  in  1806,  and  there 
was  a  levy  and  condemnation  of  the  defendant's 
property,  and  the  defendant  died  after  the  inqui- 
sition and  condemnation  were  quashed;  a  scire 
facias  must  issue.  The  court  will  not  willingly 
listen  to  a  motion  to  set  aside  an  execution,  on 
the  ground  that  other  property  in  the  hands  of 
purchasers,  since  the  judgment,  is  liable  to  con- 
tribute to  the  payment  of  the  debt,  and  ought  to 
have  been  levied  upon.  Wilson  v.  Hwrst,  Peters' 
C.  C.  R.  140. 

11.  The  marshal  having  made  the  money  on 
a  writ  of  execution,  may  pay  it  to  the  plaintiff, 
and  this  will  be  a  sufficient  return.  The  court 
will  not  interfere  in  a  summary  way  to  distribute 
monejT,  the  proceeds  of  an  execution ;  unless  the 
same  is  paid  into  court.  Woriman  v.  Conynf^amj 
Peters'  C.  C.  R.  241. 

12.  Property  once  levied  on,  remains  in  the 
custody  of  the  law,  and  it  is  not  liable  to  be 
taken  by  another  execution,  in  the  hands  of  a 
difierent  ofilcer:  and  especially  by  an  officer 
meting  under  a  aifiierent  jurisdiction.  Hagan  v. 
Xttcos,  10  PeterS)  400. 

13.  Personal  property  was  levied  on  by  a 
sheriff  under  the  judgment  of  the  state  court  of 
Alabama,  and  was,  according  to  the  provisions 


of  the  law  of  that  state,  delivered  to  a  persoo 
claiming  title  to  it  against  the  defendant  m  the 
execution,  and  who  gave  bond  to  the  sheriff  for 
the  same.  The  marshal  of  the  United  State% 
under  an  execution  issued  a^inst  the  same  de 
fendant  on  a  judgment  obtained  in  the  court  of 
the  United  States^  levied  on  the  property  in  the 
hands  of  the  claimant  before  the  validity  of  his 
claim  was  decided.  By  the  court : — A  most  in- 
jurious conflict  of  jurisdiction  would  be  likely 
often  to  arise  between  the  federal  and  the  state 
courts,  if  the  final  process  of  the  one  could  be 
levied  on  property  which  had  been  taken  by  the 
process  of  the  other.  The  marshal  or  the  sheriff, 
as  the  case  may  be,  by  a  levy,  acquires  a  sjpe- 
cial  property  in  the  goods,  and' may  maintain  an 
action  for  them.  But  if  the  same  goods  may  be 
taken  in  execution  at  the  same  time  by  the  mar- 
shal and  the  sheriff,  does  this  special  property 
vest  in  the  one  or  the  other,  or  both  ot  them  I 
No  such  case  can  exist :  property  once  levied  oH| 
remains  in  the  custody  of  the  law,  and  it  is  not 
liable  to  be  taken  by  another  execution  in  the 
hands  of  a  different  officer ;  and  especially  by 
an  officer  acting  under  a  different  jurisdiction. 
Ibid. 

14.  Under  the  state  jurisdiction,  a  sheriff 
having  execution  in  his  hands  may  levy  on  the 
same  goods;  and  where  there  is  no  prior  claim, 
on  the  sale  of  the  goods,  the  proceeds  should  be 
applied  in  proportion  to  the  sums  named  in  the 
executions.  And  where  a  sheriff  has  made  a 
levy,  and  afterwards  receives  executions  against 
the  same  defendant,  he  may  appropriate  any 
surplus  that  shall  remain  after  satisfying  the  first 
levy,  by  the  order  of  the  court.  But  the  same 
rule  does  not  govern  where  the  executions  issue 
from  different  jurisdictions.  The  marshal  may 
apply  moneys  collected  under  several  executions, 
the  same  as  the  sheriff.  But  this  cannot  be  done 
as  between  the  marshal  and  the  sheriff.    Ibid, 

15.  When  a  fieri  facias  is  levied,  and  the  pro- 
perty is  released  by  order  of  the  plaintiff,  the 
torce  of  t^ie  judgment,  and  consequently  the 
lien  created  by  that  judgment  upon  the  debtor's 
land,  are  determined  eo  instanti.  Scriha,  Ifc,  v. 
Deanes  etal.j  1  Brockenb.  C.  C.  R.  168. 

16.  But  if  after  the  fieri  facias  is  in  the  hands 
of  the  officer,  but  before  it  is  actually  levied, 
the  debtor  executes  a  mortgage  to  secure  the 
debt,  and  the  creditor  covenants  to  suspend  fur- 
ther proceedings  upon  his  judgment,  until  the 
property  conveyed  oy  the  mortgage  should  be 
disposed  of,  and  should  prove  inadequate,  and 
the  officer  endorses  on  the  execution^ ''  proceed- 
ings stopped  by  order  of  the  plaintiff;"  the  fieri 
facias  not  being  levied,  and  the  covenant  to  sus- 
pend not  being  perpetual,  the  judgment  is  not 
released,  and  the  lien  upon  the  lands  of  the 
debtor  created  by  it  is  preserved  in  full  force. 
IHd. 

17.  Where  a  fieri  facias  is  levied,  and  another 
fieri  facias  upon  a  subsequent  judgment  in  favoui 
of  the  same  plaintiff  against  the  same  defendant 
comes  to  the  hands  of  the  officer,  while  the  pro* 
perty  taken  under  the  first  execution  is  in  hifl 
possession;  this  does  not  amount,  ipso  facto,  to 
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a  levy.    There  mast  be  an  actaal,  and  not  a 
mere  constructive  levy.    Ibid, 

18.  A  iadGrment  was  obtained  in  the  circuit 
court  of  the  United  States  for  the  district  of  Vir- 
ginia, in  December,  1821,  and  a  writ  of  fieri 
facias  was  issued  on  this  judgment,  in  January, 
1822,  which  was  not  returned,  and  no  other  exe- 
cution was  issued  until  August,  1836,  when  a 
capias  ad  satisfaciendum  was  issued  against  the 
defendant.  Held,  that  this  execution  issued 
legally,  in  consequence  of  the  lapse  of  time  be* 
tween  the  rendition  of  the  judgment,  and  the 
issuing  of  the  execution  in  1836.  Ross  tf  King^ 
V.  Duval,  13  Peters. 

19.  The  principle  of  the  common  law  un- 
doubtedly IS,  that  no  property  but  that  in  which 
the  debtor  has  a  legal  title,  is  liable  to  be  taken 
in  execution ;  and  accordingly  it  is  well  settled 
in  the  English  courts,  that  an  equitable  interest 
is  not  liable  to  execution.  In  the  United  States 
different  views  have  been  taken  of  this  question. 
Van  Ness  v.  Hi^t,  13  Peters. 

20.  In  the  District  of  Columbia,  which  in  this 
respect  is  subject  to  the  laws  of  Maryland,  in 
force  when  the  territory  was  ceded  to  the  United 
States,  an  equity  of  redemption  cannot  be  taken 
in  execution  under  a  fieri  facias.    Ibid, 

21.  It  is  not  upon  the  supposition  of  fraud, 
and  the  length  of  time  to  which  indulgence  had 
been  granted  by  the  plaintiff,  in  an  execution 
against  the  defendant,  that  a  subsequent  execu- 
tion, levied,  has  been  preferred  to  a  prior  execu- 
tion, the  proceedings  under  which  have  been 
suspend eu  by  such  indulgence.  The  true  reason 
given  for  the  preference  to  the  subsequent  exe- 
cution levied,  is,  that  the  end  of  the  execution 
is  to  obtain  satisfaction  for  the  debt ;  and  when 
delivereti  to  the  officer,  it  is  his  duty  to  proceed 
immediately  for  the  purpose  of  obtaining  satis- 
faction. The  delivery  of  the  execution  changes 
the  property,  and  vests  it  in  the  sheriff,  and  his 
possession  is  notice  to  all  the  world.  Berry  v. 
Smith,  3  Wash.  C.  C.  R.  60. 

22.  Where  a  levy  and  inquisition  were  set 
aside  by  the  court,  but  the  fieri  facias  not  set 
aside,  a  new  inquisition  was  held,  and  returned 
with  the  fieri  facias  and  levy  annexed,  condemn- 
ing the  property,  a  venditioni  exponas  was  is- 
sued, the  property  sold,  and  deed  acknowledged 
by  the  marshal  in  open  court.  Held,  that  the 
validity  of  the  sale  was  not  affected  by  the 
want  of  an  alias  fieri  facias,  or  a  new  levy. 
Thompson  v.  Phillips,  Baldwin's  C.  C.  R.  266. 

23.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  of  the  supreme 
court  of  the  United  States,  in  the  cases  of  Way- 
man  V.  Southard,  and  the  United  Slates  Bank  v. 
HaUtead,  and  was  intended  as  a  legislative  sanc- 
tion of  the  opinions  of  the  court  in  those  cases. 
The  power  given  to  the  courts  of  the  United 
States,  by  this  act,  to  make  rules  as  a  regulation 
of  proceedings  on  final  process,  so  as  to  conform 
the  same  to  those  of  state  laws  on  the  same 
subject,  extends  to  future  legislation,  and  as  well 
to  the  modes  of  proceeding  on  executions,  as  on 
the  forms  of  writs.  Ross  ^  King  ▼.  Duval,  13 
Peters. 


FINAL  JUDGMENTS  FROM  WHICH  WRITS 
OF  £RROR  WILL  LIE. 

1.  Under  the  judiciary  act  of  1789,  a  writ  of 
error  to  the  supreme  court  can  only  be  taken 
out,  in  case  of  a  final  judgment  of  ih<^  codtI, 
from  which  the  writ  of  error  is  pi  .-^otad. 
Rutherford  et  al,  y.  Fisher^  4  Dall.  2*^ ;  1  Good. 
Rep.  216. 

2.  Where  in  equity  the  defendant  had  entered 
a  plea  of  the  statute  of  limitations  to  the  call  of 
the  complainants,  and  the  plea  was  OTerraled, 
and  the  defendant  was  ordered  to  answer  over, 
this  is  not  a  final  judgment  from  which  aa  ap- 
peal will  lie.    Ibid, 

8.  A  judgment  reversing  that  of  an  inferior 
court,  and  awarding  a  venire  fitcias  de  novo,  ii 
not  a  final  judgment.  Houston  v.  Moon,  3 
Wheat.  433;  4  Cond.  Rep.  286. 

4.  A  decree  of  the  highest  court  of  ec^nity  of 
a  state,  affirming  the  decretal  order  of  an  loferior 
court  of  equity  of  the  same  state,  refusing  to 
dissolve  an  injunction  granted  on  the  filing  of 
the  bill,  is  not  a  final  decree  within  the  twenty- 
fifth  section  of  the  judiciary  act  of  24th  Sep- 
tember, 1789,  ch.  20,  from  which  an  appeal  lies 
to  the  supreme  court  of  the  United  States.  Gih- 
bons  V.  Ogden.  6  Wheat.  448 ;  5  Cond.  Rep.  13i 

5.  Althougn  a  judgment  of  an  inferior  cooit 
be  defective,  yet  if  in  its  nature  it  is  final,  and 
one  on  whicn  execution  can  issue,  the  party  is 
entitled  to  his  writ  of  error.  Wilson  r.Damf 
3  Dall.  48 ;  1  Cond.  Rep.  185. 

6.  Under  the  twenty-fifth  section  of  theiodh 
oiary  act  of  1789,  ch.  20,  giving  an  appeljile 
jurisdiction  to  the  supreme  court  of  the  United 
States  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  tlM 
writ  of  error  may  be  directed  to  any  conrt,  * 
which  the  record  and  judgment,  on  which  it  if 
to  act,  may  be  found :  and  if  the  record  hu 
been  remitted  by  the  Qighest  court,  &c.,  to  an- 
other court  of  the  state,  it  may  be  brought  br 
the  writ  of  error  from  that  court.  GeUlon  et  ol. 
V.  Hoyt,  3  Wheat.  246 ;  4  Cond.  Rep.  244. 

7.  A  writ  of  error  will  not  lie  on  a  refusal  of 
the  court  below  to  grant  a  nonsuit.    Ibid. 

8.  But  a  writ  of  error  will  not  lie  onajodg- 
ment  of  nonsuit.  Evans  v.  Phillips,  4  Wheat 
76;  4  Cond.  Rep.  394. 

9.  A  case  may  be  brought  to  the  supreme 
court  of  the  United  States,  from  the  highest  ooort 
of  law  or  equity  in  a  state,  under  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789,  ch.l^ 
by  a  writ  of  error  issued  by  the  clerk  of  a  cireoii 
court,  in  the  form  prescribed  under  ihe  ninth 
section  of  the  act  of  8th  May,  1792,  ch.  137) 
and  it  is  not  necessary  that  in  such  case  the  wn: 
itself  should  state  that  it  issued  upon  a  final  jDdg> 
ment,  or  that  the  court  to  which  it  issued  b  the 
highest  court  in  which  a  decision  of  the  toA 
could  be  had.  Buel  v.  Van  Ness,  8  Wheat.  3U; 
5  Cond.  Rep.  445.  . 

10.  A  writ  of  error  will  not  lie  to  the  judg- 
ment of  a  cirouit  court,  granting  or  refusing  a 
motion  to  amend.  Den  ex  dim,  Wdden  t.  Cmft 
9  Wheat.  576;  5  C6nd.  Rep.  687. 
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11.  A  decree  of  foreclosuie  and  sale  of  pre- 
misee  mortgaged,  is  a  final  decree,  and  an  appeal 
will  lie  from  (be  name.  Wilson  v.  Speed,  3  Crancb, 
283;  1  Cond.  Rep.  531. 

12.  A  decree  perpetoatingan  injunction,  leav- 
Jog  some  matters  of  account  open  for  further 
consideration,  is  not  a  final  decree.  Broum  ▼. 
Stpanrij  9  Peters,  1. 

13.  A  judgment  awarding  a  writ  of  restitution 
in  an  action  of  ejectment,  where,  in  the  execu- 
tion of  a  writ  of  habere  facias  possessionem,  the 
sherifi^  had  improperly  turned  a  person  out  of 
possession,  is  not  a  final  judgment  in  a  civil  ac- 
tion; it  is  no  mora  than  the  action  of  a  court 
on  its  own  process,  which  is  submitted  to  its 
own  discretion.  Smith  v.  Trabue^s  Heirs,  9 
Peters,  4. 

14.  The  supreme  court  of  the  United  States 
has  no  jurisdiction  under  the  twenty-fifth  section 
of  the  judiciary  act  of  1789,  ch.  20,  unless  the 
judgment  or  decree  of  the  state  court  be  a  final 
judgment  or  decree.  A  judgment  reversinff  that 
of  an  inferior  court,  and  awarding  a  venire  facias 
de  novo,  is  not  a  final  judgment.  Houston  v. 
Moore,  3  Wheat.  433 ;  4  Cond.  Rep.  286. 

15.  The  words  "  final  judgment,"  in  the  twen- 
tv-fifth  section  of  the  judiciary  act,  must  be  un- 
derstood, in  the  section  under  consideration,  as 
applying  to  all  judgments  and  decrees  which 
determine  the  particular  cause ;  and  it  is  not  re- 
quired that  sucn  jud^ents  shall  finally  decide 
upon  the  rights  which  are  litigated,  that  the 
same  shall  he  within  the  purview  of  the  section. 
Ibid.  464. 

16.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a  case 
by  his  predecessor  in  office.  Bv  the  law  of 
Louisiana,  and  the  rule  adopted  by  the  district 
court,  the  judgment,  without  the  sij^i»tureof  the 
judge,  cannot  be  enforced^  It  is  not  a  final 
judgment,  on  which  a  writ  of  error  may  issue 
for  Its  reversal.  Without  the  action  of  the  judge, 
the  plaintiffs  can  take  no  step  in  the  case.  They 
can  neither  issue  execution  on  the  j^odgment,  nor 
reverse  the  proceedings  by  writ  of  error,  life 
and  Fire  Insurance  Co,  of  New  York  v.  The 
Heirs  of  Nicholas  Wilson,  9  Peters,  291. 

17.  On  a  motion  for  a  mandamus,  the  court 
held : — ^The  district  judge  is  mistaken  in  suppos- 
ing that  no  one  but  the  jud^  who  renders  the 
jodgment  can  grant  a  new  trial.  He,  as  the  suc- 
cessor of  his  predecessor,  can  exercise  the  same 
powers,  and  has  a  right  to  act  on  every  case  that 
remains  undecided  upon  the  docket,  as  fully  as 
his  predecessor  could  have  done.  The  court 
remains  the  same ;  and  the  change  of  the  in- 
cumbents cannot  and  onsht  not,  in  any  respect, 
to  injure  the  rights  of  litigant  parties.  The 
judgment  ma^  to  erroneous ;  but  this  is  no  rea- 
son why  the  judge  should  not  sign  it.  Until  his 
signature  is  affixed  to  the  judgment,  no  proceed- 
ings can  be  had  for  its  reversal.  He  has,  there- 
fore, no  -right  to  withhold  his  signature,  where, 
in  the  exercise  of  his  discretion,  he  does  not  set 
aside  the  judgment.  The  court  therefore  direct- 
ed that  a  writ  of  mandamus  be  issued,  directing 
the  district  judge  to  sign  the  judgment.    J6id. 

18.  On  a  mandamus,  a  superior  court  will 
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never  direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised;  but  they 
will,  in  a  proper  case,  require  an  inferior  court 
to  decide,  out,  so  far  as  it  regards  the  case  un- 
der consideration,  the  signature  of  the  judge  was 
not  a  matter  of  discretion.  It  followed  as  a  ne* 
cessary  conseauence  of  the  judgment,  unless  the 
judgment  had  been  set  aside  by  a  new  trial. 
The  act  of  signing  the  judgment  is  a  ministerial 
and  not  a  judicial  act.  On  the  allowance  of  a 
writ  of  error,  a  judge  is  required  to  sign  a  cita- 
tion to  the  defendant  in  error;  he  is  required,  in 
other  cases,  to  do  acts  which  are  not  strictly  ju- 
dicial*   Ibid, 


FISHERIES. 

1.  By  the  act  of  1793,  ch.  52,  no  registerea 
ship  or  vessel  can,  while  she  remains  registered, 
engage  in  the  whale  fisheries ;  but  she  must  sur* 
render  her  register}  and  be  on  tolled  and  licensed 
for  the  fisheries.  United  States  v.  Rogers,  3  Sum- 
ner's C.  C.  R.  342. 

2.  The  act  of  1835,  ch.  40,  provides  that  "if 
any  one  or  more  of  the  crew  of  an  Americau 
ship  or  vessel  on  the  high  seas,  &Cm  shall  endea- 
vour to  make  a  revollj"  &c..  he  and  they  shall, 
on  conviction,  be  punished  as  provided  in  the 
act.  Heldf  that  a  ship  engaged  in  a  whaling 
voyage,  without  having  surrendered  her  register 
or  taken  out  an  enrolment  and  license,  pursuant 
to  the  act  of  1793,  ch.  52,  was  not  an  American 
ship,  within  the  purview  of  the  act  of  1835,  ch. 
40 ;  and  that  an  indictment  would  not  hold,  un- 
der this  act,  against  the  crew,  for  an  endeavour 
to  make  a  revolt.    Ibid, 


FLORIDA. 

1.  The  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  is  the  law  of  the 
land,  and  admits  the  inhabitants  of  Florida  to 
the  enjoyment  of  the  privileges,  rights  and  im- 
munities of  the  citizens  of  the  United  States. 
They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  tne  government, 
until  Florida  shall  become  a  state.  In  the  mean 
time,  Florida  continues  to  be  a  territory  of  the 
United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  ''congress 
to  make  all  needful  rules  and  regulations  re- 
speq^inff  the  territory  or  other  property  belong- 
ing to  the  United  States."  The  American  Insur- 
anee  Co,  v.  356  Bdes  of  Cotton,  1  Peters,  542. 

2.  The  powers  of  the  territorial  legislature  of 
Florida  extend  to  all  rightful  objects  of  legisla- 
tion, subject  to  the  restriction  that  their  laws 
shall  not  be  "inconsistent  with  the  laws  and 
constitution  of  the  United  States."    Ibid.  543. 

3.  All  the  laws  which  were  in  force  in  Florida 
while  a  province  of  Spain,  those  excepted  which 
were  political  in  their  character,  which  con- 
cerned the  relations  between  the  people  and 
their  sovereign,  remained  in  force  until  uttered 
by  the  government  of  the  United  States.    Qo» 
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gress  recognises  this  principle  by  using  the  words 
<<]aws  of  the  territory  now  in  force  therein." 
No  laws  could  ihen  have  been  in  force  but  those 
enacted  by  the  Spanish  government.  If  among 
them  there  existed  a  law  on  the  subject  of  sal- 
vage, and  it  is  scarcely  possible  there  should  not 
have  been  such  a  law,  jurisdiction  over  it  was 
conferred  by  the  act  of  congress  relative  to  the 
territory  of  Florida,  on  the  superior  court;  bat 
that  jurisdiction  was  not  exclusive.  A  territorial 
act,  conferring  jurisdiction  over  the  same  cases 
as  an  inferior  court,  would  not  have  been  incon* 
sistent  with  the  seventh  section  of  the  act  vest- 
ing the  whole  judicial  power  of  the  territory  in 
two  superior  courts,  and  in  such  inferior  courts 
and  justices  of  the  peace  as  the  legislative  coun- 
cil of  the  territory  may  from  time  to  time  estab- 
lish,    fbid,  544. 

4.  The  judges  of  the  superior  courts  of  Flo- 
rida hold  their  offices  for  four  years.  These 
courts,  then,  are  not  constitutional  courts.  In 
which  the  judicial  powers  conferred  by  the  con- 
stitution on  the  general  government  can  be  de- 

?)6ited.  They  are  incapable  of  receiving  it. 
hey  are  legislative  courts^  created  in  virtue  of 
the  general  right  of  sovereignty  which  exists  in 
the  government,  or  in  virtue  of  that  clanse  which 
enables  congress  to  make  laws  regulating  the 
territories  belonging  to  the  United  ^tes.  The 
jurisdiction  with  which  they  are  invested,  is  not 
a  part  of  that  judicial  power  which  is  defined  in 
the  third  article  of  the  constitution,  but  is  con- 
ferred by  congress  in  the  exercise  of  its  powers 
over  the  territories  of  the  United  States.  Ibid. 
546. 

5.  The  act  of  the  territorial  legislature  of  Flo- 
rida, erecting  a  court  which  proceeded  under  the 
provisions  of  the  law  to  decree,  for  salvage,  the 
sale  of  a  cargo  of  a  vessel  which  had  been 
stranded,  and  which  cargo  had  been  brought 
within  the  territorial  limits,  is  not  inconsistent 
with  the  laws  and  constitution  of  the  United 
States,  and  is  valid ;  and  consequently  a  sale  of 
the  property  made  in  pursuance  of  it  changed 
the  property.    Ibid, 

6.  In  courts  uf  a  special  limited  jurisdiction, 
which  the  superior  court  of  East  Florida  unques- 
tionably is,  the  pleadings  must  contain  averments 
which  bring  the  cause  within  the  jurisdiction  of 
the  court,  or  the  whole  proceedings  will  be 
erroneous.  United  States  v.  Clarke,  8  Peters^ 
436. 

7.  It  was  obviously  the  intention  of  congress 
to  extend  the  jurisdiction  of  the  Florida  courts 
to  all  existing  claims,  and  to  have  them  finally 
settled.  The  purpose  for  which  the  act  was 
made  could  not  oe  otherwise  accomplished.  Any 
claim  which  the  courts  were  unable  to  decide, 
on  the  petition  of  the  claimant,  would  remain 
the  subject  of  litigation.  This  would  defeat  the 
obvious  intention  of  oonjgress,  which  ou^ht  to  be 
kept  in  view  in  construing  the  act.    Ibtd. 

^  8.  The  words  in  the  law  which  confer  jurisdic- 
tion in  land  claims,  and  describe  the  cases  on 
which  it  may  be  exercised  are,  ''all  the  reniain- 
ing  cases  which  have  been  presented  according 
to  law,  and  not  finally  acted  upon."    The  sub* 


sequent  words,  '*  shall  be  adjudicated,''  &c^  pre> 
scribe  the  rule  by  which  the  jariadictioii  prevb 
ously  given  shall  be  exercised.    Und, 
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1.  By  the  stipulations  of  a  treaty,  are  to  be  on* 
derstood  its  language  and  apparent  intentioM, 
manifested  in  the  instrument ;  with  a  refeieoee 
to  the  contracting  parties,  the  suhject-matierani 
persons  on  whom  it  is  to  operate.  Unitti  SWei 
V.  Arredondo  et  al.,  6  Peters,  710. 

2.  The  jndiciar^'  ia  not  tmU  department  of  the 
government  to  which  the  assertion  of  its  inte^ 
ests  against  foreign  powers  is  confided ;  and  iti 
duty,  commonly,  ia  to  decide  upon  indiTidoil 
rights  acQordtng  to  those  principles  which  the 
political  departflMBts  of  the  nation  have  estab* 
lished.  If  the  course  of  the  aation  has  been  a 
plain  one^  its  ooivta  would  hesitate  to  pronounce 
It  erroneous,  ifewever  individual  judges  might 
construe  the  treaty  of  St.  Udefooso,  it  is  the  piD> 
vinoe  of  the  supreme  court  of  the  United  States 
to  confine-  its  decisions  to  the  will  of  the  tegith- 
ture,  if  that  will  baa  been  dearly  expfpssed. 
FoeUr  and  Elam  v.  Neiltonj  %  Peters,  307;  VM 
States  V.  Arredandoy  6  Peters,  710. 

3.  A  treaty  of  eeiwion  is  a  deed  of  the  ceded 
territory,  the  sovereign  is  the  grantor,  and  the 
act  is  his ;  80  £ar  as  relates  to  the  cessioo  the 
treaty  is  his  act  and  deed,  and  all  courts  mast  lo 
consider  it ;  and  deeds  are  oonstmed  in  eqmty 

by  the  rules  of  law.    IM. 

4.  The  Spaniah  version  of  the  Florida  treaty  w 

in  the  words  of  the  king,  and  expreeied  h« 
intention ;  and  though  the  American  versM 
showed  the  intention  of  the  Americao  goTem- 
ment  to  be  difierent,  the  supreme  ceart  cannot 
adopt  it  to  decide  what  was  granted  bj  the  iw% 
of  Spain,  what  accepted,  and  what  reser?ed :  the 
rulea  of  law  are  too  uapemtive  to  be  diwefsuded 
or  mistaken.  The  true  interpietatiooof  theSfon- 
ish  language  of  the  t  reat  y  is,  that  the  grantsollaBdi 
in  Florida,  made  before  the  treaty,  except  those 
specially  excepted,  is  that  theas  pants  reoaia 
confirmed.  The  proprietors  of  such  gnnts  coola 
bring  suits  to  recover  them  without  ^^J^J^ 
of  congress ;  and  any  question  ariwig  wooU  w 
purely  a  judicial  question.    Ibid.  741. 

6.  The  object  of  the  treaty  with  ^n,  "o^ 
ceded  Florida  to  the  United  States,  dated  m 
May,  1819,  was  to  invest  the  coromisBiooersviu 
full  power  and  authority  to  receive,  ejtamine,  ana 
decide  upon  the  amount  and  validity  of  asaeitfa 
claims  upon  Spain,  for  damages  and  inj»n» 
Their  decision,  within  the  scope  of  this  autborg, 
is  conclasive  and  final,  and  is  not  le-examioaNe. 
The  parties  must  abide  by  it^  «a  the  decree  oc  a 
competent  tribunal  of  exclusive  juriedicuoD.  * 
rejected  claim  cannot  be  brought  apij  ^^ 
review,  in  any  judicial  tribunal.  But  it  do«  n« 
naturally  follow  that  this  authority  extends  w 
adjust  all  conflicting  rights,  of  different  citueoj 
lo  the  fund  so  awarded.  The  coinmiMWwef"^ 
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to  look  to  the  original  claim  for  damages  and  in- 
juries against  Spain  itself;  and  it  is  wholly  im- 
material, who  is  the  legal  or  equitable  owner  of 
the  claim,  provided  he  is  an  American  citizen. 
Comegys  et  d.  T.Fiosse,  1  Peters,  212. 

^.  Mter  the  Talidity  and  amount  of  the  claim 
has  been  ascertained  by  the  award  of  the  com- 
missioners, the  riffhts  of  the  claimant  to  the  fund, 
which  has  nassed  in^o  his  hands  and  those  of 
others,  are  left  to  the  ordinary  course  of  judicial 
proceedings,  in  the  established  courts  of  justice. 
Ibid,  212. 

7.  The  treaty  with  Spain  recognised  an  exist- 
ing right  in  the  aggrieved  parties  to  compensa- 
tion; and  did  not,  in  the  most  remote  degree, 
turn  upon  the  notion  of  donation  or  gratuity.  It 
was  demanded  by  our  government  as  matter  of 
light,  and  as  such  was  granted  by  Spain.  Rid, 
217. 

8.  Even  in  cases  of  conquest,  it  is  very  unu- 
sual for  the  conqueror  to  do  more  than  to  dis- 
place the  sovereign  and  assume  dominion  over 
the  country.  The  modem  ufage  of  nations, 
which  has^come  law,  would  be  violated ;  that 
sense  of  justice  and  of  right,  which  is  acknow- 
ledged and  felt  by  the  whole  Civilized  world, 
would  be  outraged,  if  private  property  should  be 
generally  confiMated,  and  private  rights  annulled 
on  a  change  in  the  sovereignty  of  the  country, 
by  the  Florida  treaty.  The  people  change  their 
allegiance,  their  relation  to  their  ancient  sovereign 
■is  dissolved ;  but  their  relations  to  each  other, 
and  their  rights  of  property  remain  undisturbed. 
Had  Florida  changed  its  sovereign  by  an  act  oon- 
tainioff  no  stipuktion  respecting  the  property  of 
individuals,  the  right  ot  property  in  ail  those 
who  became  subjects  or  citizens  of  the  new  go- 
Vf  rnment  would  have  been  unaffected  by  the 
change.  It  would  have  remained  the  same  as 
under  the  ancient  sovereign.  Uniitd  StaUg  v. 
Ferchenum,  7  Peters,  51. 

9.  The  language  of  the  second  article  of  the 
treaty  between  the  United  States  and  Spain,  of 
22d  February,  1819,  by  which  Florida  was  ceded 
to  the  United  States,  conforms  to  this  general 
principle.     Ihid, 

10.  The  eighth  article  of  the  treaty  must  be 
intended  to  stipulate  expressly  for  the  security 
to  private  property,  which  the  laws  and  usages 
of  nations  would,  without  express  stipulation, 
have  conferred.  No  construction  which  would 
impair  that  security,  further  than  its  positive 
words  recjuire,  would  seem  to  be  admissible. 
Without  it,  the  titles  of  individuals  would  remain 
as  valid  under  the  new  government  as  they  were 
under  the  old.  And  tlwse  titles,  so  far  at  least 
as  they  were  consummated,  might  be  asserted 
in  the  courts  of  the  United  Slates,  independently 
of  this  artiele.    Jbid, 

11.  The  treaty  was  drawn  up  in  the  Spanish 
as  well  as  in  the  English  languages.  Both  are 
original,  and  were  unquestionably  intended  by 
the  parties  to  be  identical.  The  Spanish  has 
been  translated ;  and  it  is  now  understood  that 
the  article  e4>reMed  in  that  language  is,  that 
^  the  grants  shall  remain  ratified  and  confirmed 
to  the  persons  in  possessioQ  of  them,  to  the  same 


extent,"  &c. ;  thus  conforming  exactly  to  the 
universally  received  law  of  nations.    Ibid, 

12.  If  the  English  and  Spanish  part  can,  with- 
out violence,  be  made  to  agree,  that  construc- 
tion which  establishes  this  conformity  ought  to 
prevail.    Ibid, 

13.  No  violence  is  done  to  the  language  of  the 
treaty  by  a  construction  which  conforms  the 
English  and  Spanish  to  each  other.  Although 
the  words  "  shall  be  ratified  and  confirmed,"  are 
properly  words  of  contract,  stipulating  for  some 
future  legislation,  they  are  not  necessarily  so. 
They  may  import  that  "  they  shall  be  ratified 
and  confirmed"  by  force  of  the  instrument  it- 
self. When  it  is  observed  that  in  the  counter- 
part of  the  same  treaty,  executed  at  the  same 
time,  by  the  same  parties,  they  are  used  in  this 
sense,  the  construction  is  proper,  if  not  unavoid- 
able.   Ibid, 

14.  In  the  case  of  Foster  and  Elam  v,  Neil- 
son,  2  Peters^  253,  the  supreme  court  considered 
those  words  importing  a  contract.  The  Spanish 
part  of  the  treaty  was  not  then  brought  into  view, 
and  it  w*as  then  supposeil  there  was  no  variance 
between  them.  It  was  not  supposed  that  there 
was  even  a  formal  difference  ot  expression  in  the 
same  instrument,  drawn  up  in  the  language  of 
each  party.  Had  this  circumstance  been  known, 
it  is  nelieved  it  would  have  produced  the  con- 
struction which  is  now  given  to  the  article. 
Ibid. 

15.  By  the  law  of  nations,  the  inhabitants, 
citizens,  or  subjects  of  a  conquered  or  cedea 
country,  territory,  or  province,  retain  all  the 
rights  of  property  which  have  not  been  taken 
from  them  by  the  orders  of  the  conqueror;  and 
this  is  the  nile  by  which  we  must  test  its  effi- 
cacy according  to  the  act  of  congress,  which  we 
must  consider  as  of  binding  authority.  United 
SuUn  V.  Clarke^  9  Peters,  168. 

16.  A  treatj  of  cession  is  a  deed  or  grant  by 
one  sovereign  to  another,  which  transferred  no- 
thing to  which  be  had  no  right  of  property,  and 
only  such  right  as  he  owncM,  and  could  convey 
to  the  grantee.  By  the  treaty  with  Spain,  the 
United  States  acquired  no  lands  in  Florida  to 
which  any  person  had  lawfully  obtained  such  a 
right,  by  a  perfect  or  inchoate  title,  that  this 
court  could  consider  it  as  property  under  the 
second  article^  or  which  haa,  according  to  the 
stipulations  of  the  eighth  article  of  the  treaty, 
been  granted  by  the  lawful  authorities  of  the 
king :  which  words,  grants  or  concessions  were 
to  be  construed  in  their  broadest  sense,  so  as  to 
comprehend  all  lawful  acts  which  operated  to 
transfer  a  right  of  property,  perfect  or  imperfect. 
Ibid. 

17.  The  effect  of  the  clauses  of  the  confirma 
tion  of  grants  made  was,  that  they  confirmed 
them  presently  on  the  ratification  of  the  treaty, 
to  those  in  possession  of  the  lands ;  which  was 
declared  to  be,  that  le^^ai  seisin  and  possession 
which  follows  title,  la  co-extensive  with  the 
right,  and  continues  till  it  is  ousted  by  an  actual 
adverse  possession,  as  contradistinguished  from 
residence  and  occupation.    Ibid. 

18.  The  United  States,  by  accepting  the  ce^ 
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ftion  under  the  termfl  of  the  eighth  article,  and 
the  ratification  by  the  king,  with  an  exception 
of  the  three  annulled  grants  to  Allegon,  Panon 
Rostro,  and  Vargas,  can  make  no  other  excep- 
tions of  grants  made  by  the  lawful  authorities 
of  the  king.     Ibid. 

19.  The  meaning  of  the  words  "lawful  autho- 
rities," in  the  eighth  article,  or  "competent  autho- 
rities" in  the  ratification,  must  be  taken  to  be, 
"  by  those  persons  who  exercised  the  granting 
power  by  the  authority  of  the  crown."  The 
eighth  article  expressly  recognises  the  existence 
of  these  lawful  authorities  in  the  ceded  territo- 
ries, designating  the  ^vernor  or  intendant,  as 
the  case  might  oe,  as  mvesteil  with  such  autho- 
rity :  which  isuto  be  deemed  competent  till  the 
contrary  is  made  to  appear.    Ibi4> 

20.  By  "  the  laws  of  Spain"  is  to  be  undor- 
itood  the  will  of  the  king  expressed  in  his  or- 
ders, or  by  his  authority,  evidenced  by  the  acts 
themselves;  or  by  such  usage  and  customs  in 
the  province  as  may  be  presumed  to  have  ema- 
nated from  the  king,  or  to  have  been  tanctioned 
by  him,  as  existing  authorized  local  laws. 
ibid. 

21.  In  addition  to  the  establisheti  principles 
heretofore  laid  down  by  this  court  as  the  legal 
effect  of  an  usage  or  custom,  there  is  one  which 
is  peculiarly  appropriate  to  this  case.  The  act 
of  congress  giving  jurisdiction  to  this  court  to 
adjudicate  on  these  causes,  contains  this  clause 
in  reference  to  grants,  &e.,  "  which  was  protected 
and  secured  by  the  treaty,  and  which  might 
have  been  perfected  into  a  complete  title,  under 
and  in  conformity  to  the  laws,  usages  and  cus- 
toms of  the  government  under  which  the  same 
originated."  This  is  an  express  recognition  of 
any  known  and  established  usage  or  custom  in 
the  Spanish  provinces,  in  relation  to  the  grants 
of  land,  and  the  title  thereto,  which  brings  them 
within  a  well  established  rule  of  law:  that  a 
custom  or  usage  saved  and  preserved  by  a  sta- 
tute, has  the  force  of  an  express  statute,  and 
shall  control  all  affirmative  statutes  in  opposi- 
tion, though  it  must  yield  to  the  authority  of  ne- 
gative ones,  which  mrbid  an  act  authorized  by 
a  custom  or  usage  thus  saved  and  protected  ]  and 
this  is  the  rule  by  which  its  efficacy  must  be 
tested,  according  to  the  act  of  congress,  which 
must  DO  considered  of  binding  authority.    Ibid. 

22.  By  the  eighth  article  of  the  treaty  c^ing 
Florida  to  the  United  States,  the  same  time  is 
allowed  to  the  owners  of  land  granted  under  the 
authority  of  Spain,  to  fulfil  the  conditions  of  their 
grants,  after  the  date  of  the  treaty,  as  was 
Hmited  in  the  srants.  It  has  been  cfecided  by 
this  court,  in  the  case  of  Arredondo,  that  as  to 
individual  rights,  the  treaty  is  to  be  considered 
as  dated  at  its  ratification.  United  States  v.  5i6- 
bald,  10  Peters,  313. 

23.  It  has  been  decided,  in  Arredondo's  case, 
that  that  provision  of  the  treaty  as  to  the  per- 
formance of  the  conditions  in  grants,  is  not  con- 
fined to  owners  of  land  by  occupancy  or  resi- 
dence ;  but  extends  to  persons  who  have  a  legal 
seisin  and  possession  of  land,  in  virtue  of  a  grant; 
and  that,  in  the  situation  of  tae  province,  and  the 
claimants  to  land  at  the  time  of  the  cession,  it 


was  enough  that  they  should  show  a  performaooi 
of  the  condition  cy  pres.    Und. 

24.  In  the  construction  of  the  Florida  treatr, 
it  is  admitted  that  the  United  States  moceedflio 
all  those  equitable  obligations  which  we  ire  to 
suppose  would  have  influenced  his  Catholic  mv 
jesty,  to  secure  their  property  to  his  sobjecU) 
and  which  would  have  been  applied  by  him  ia 
the  construction  of  a  conditional  grant,  to  mike 
it  abs>olute ;  and  further,  that  the  United  Statei 
must  maintain  the  rights  of  property  noder  it, 
by  applying  the  laws  and  customs  by  vhieh 
tnose  rights  were  secured,  before  Florida  vai 
ceded ;  or  by  which  an  inchoate  right  of  prO' 
perty  would,  by  those  laws  and  costome,  lure 
been  adjudicated  by  the  Spanish  aolhorityto 
have  become  a  perfect  right.  Unitd  Suta  t. 
Mills^  Heirs,  12  Petera,  215. 
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1.  After  the  acquisition  of  Florida  hr  tba 
United  States,  in  virtue  of  the  treaty  srithspuD, 
of  22d  of  February,  1819,  various  ads  of  coo* 
gress  were  passed  for  the  adiustment  of  prime 
land  claims,  within  the  cecfed  territory.  The 
tribunals  authorized  to  decide  on  them  were  liot 
authorized  to  settle  any  which  exceeded  aka^ 
square;  on  those  exceeding  that  quantity, thej 
were  directed  to  report,  especially,  their opiDion, 
for  the  future  action  of  congress.  The  bixb 
embraced  in  the  larger  claims  were  defined  by 
surveys,  and  plats  retained ;  these  veremeitni 
from  sale,  and  remained  unsettled  until  seme 
resolution  should  be  adopted  for  a  final  adjodi- 
cation  of  them,  which  was  done  by  the  pts»^ 
of  the  law  of  the  22d  May,  1828.  B;  the  lixili 
section,  it  was  providecL  "ihsX  all  chums  to  land 
within  the  t^^rritory  of  Florida,  embraced  byibe 
treaty,  which  shall  not  be  finally  decided  m 
settled  under  the  provisions  of  the  lame  laff. 
containing  a  greater  quantity  of  hind  than  lo^ 
oonunissioners  were  authonzed  to  decide,  and 
above  the  amount  confirmed  by  the  art,  and 
which  have  not  been  reported  as  antedated,  or 
foiled,  shall  be  received  and  adjudicated  by  (be 
judges  of  the  superior  court  of  the  district  in 
which  the  land  lies,  upon  the  petilim  of  the 
claimant,  according  to  the  forms,  relei,  «jdi- 
tions.  restrictions  and  regulations  prcacribed  to 
the  district  judge,  and  to  the  claimants,  by  il» 
act  of  26th  May,  1824.  By  a  proviso,  all  dtina 
annulled  by  the  treaty,  and  all  cla*"^^"!!* ^ 
sented  to  the  commissioners,  &c.,  ■'^i"^  "J 
the  acts  of  congress,  were  exclude*!.  t«iW 
States  V.  Arredondo  el «/.,  6  Peters,  706. 

2.  The  grant  of  the  king  of  Spain  to  F.  W. 
Arredondo  and  Son,  for  land  at  Alachua,  m  '*>• 
rida,  gave  a  valid  title  to  these  chimanu  ood« 
the  grant  j  according  to  the  stipulations  under  w 
treaty  between  the  United  States  and  Spajo,  oi 
1819,  the  laws  of  nations,  of  the  United  Siat^ 
and  of  Spain,  a  concession  or  con^^^f^ 
absolute,  where  the  condition  is  p*)nned.  iw- 

3.  The  original  concession  by  ^^^^Lr^ 
pmger,  on  the  petition  of  George  J.  F.  w«» 
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was  made  on  the  17th  of  December,  1817,  of  I 
twenty-six  thousand  acres  of  land,  in  the  places 
he  solicited  in  his  petition,  and  a  complete  title 
was  made  of  twenty-two  thousand  acres,  part 
of  the  same,  in  December,  1817.  Twenty  thou- 
sand acres,  part  of  the  whole  concession,  were 
sold  by  the  appellee.  The  other  four  thousand 
were  surveyed  in  conformity  with  the  decree  of 
17th  December,  1817.  and  a  complete  title  to 
the  same  was  made  by  governor  Coppinger,  on 
the  4th  of  May,  1818.  By  the  court: --The 
claimant  cannot  avail  himself  of  the  grant  of  the 
4th  of  May,  1818,  made  after  the  24th  of  Janu- 
ary, 1818,  the  time  limited  by  the  Florida  treaty. 
He  must  rest  bis  claim  on  the  concession  made 
on  the  17th  of  December,  1817.  United  Statis  v. 
Clarke,  6  Peters,  168. 

4.  The  validity  of  concessions  of  land,  by  the 
authorities  of  Spain,  in  East  Florida,  is  expressly 
recognised  in  the  Florida  treaty,  and  in  the  se- 
veral acts  of  congress.    Ibid, 

5.  The  eighth  article  allows  the  owners  of 
land  the  same  time  for  fulfilling  the  conditions 
of  their  grants  from  the  date  of  the  treaty,  as  is 
allowed  in  the  grant  from  the  date  of  the  instru- 
ment. And  the  act  of  the  8th  of  May,  1822, 
requires  every  person  claiming  title  to  lands 
under  any  patent,  grant,  concession,  or  order  of 
survey  dated  previous  to  the  24th  of  January, 
1818,  to  file  his  claim  before  the  commissioners, 
appointed  in  pursuance  of  that  act.  All  the  sub- 
sequent acts  on  the  subject,  observe  the  same 
language;  and  the  titles  under  these  conces- 
sions luive  been  uniformly  confirmed,  when  the 
tract  did  not  exceed  a  league  souare.    Ibid. 

6.  A  claim  to  lands  in  East  Florida,  the  title 
to  which  was  derived  from  grants  by  the  Creek 
and  Seminole  Indians,  ratified  by  the  local  au- 
thorities of  Spain,  before  the  cession  of  Florida 
by  Spain  to  the  United  States,  confirmed.  Mitchel 
ei  al.  V.  The  United  States,  9  Peters,  711. 

7.  It  was  objected  to  the  title  claimed  in  this 
case,  which  had  been  presented  to  the  superior 
court  of  Middle  Florida,  under  the  provisions  of 
the  acts  of  congress  for  the  settlement  of  land 
claims  in  Florida,  that  the  grantees  did  not  ac- 
quire, under  the  Indian  grants,  a  legal  title  to 
ttie  land.  Held,  that  the  acts  of  congress  submit 
these  claims  to  the  adjudication  of  this  court  as 
a  court  of  equity ;  and  those  acts,  as  often  and 
uniformly  construed  in  its  repeated  decisions, 
confer  the  same  jurisdiction  over  imperfect,  in- 
choate and  inceptive  titles,  as  legal  and  perfect 
oiif  5«,  and  require  the  court  to  decide  by  the  same 
rul  's  oil  all  claims  submitted  to  it,  whether  legal 
o.-  (m;u liable.     Ibid, 

8.  ill  the  case  of  the  United  States  v.  Arre- 
lioiiJo.  6  Peters,  691,  the  lands  granted  had  been 
in  the  |H)5session  and  occupation  of  the  Alachua 
Iiuii.ms.  and  ihe  centre  of  the  tract  was  an  In- 
dian town  of  that  name.  But  the  land  had  been 
iibaiidoiied,  and  before  any  gmnt  was  made  by 
the  intendant,  a  report  was  made  by  the  attor- 
ney and  surveyor-general  on  a  reference  to  them, 
finding  the  fact  of  abandonment;  on  which  it 
v/as  decreed  that  the  lands  had  reverted  to,  and 
become  annexed  to  the  royal  domain.    Ibid. 

9.  By  the  common  law,  the  king  has  no  right 
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of  entry  on  lands  which  is  not  common  to  hit 
subjects  f  the  king  is  put  to  his  inquest  of  office, 
or  information  of  intrusion,  in  all  cases  where  a 
subject  is  put  to  his  action ;  their  right  is  the 
same,  though  the  king  lias  more  convenient  re- 
medies in  enforcing  his.  If  the  king  has  no 
original  right  of  possession  to  lands,  he  cannot 
acauire  it  without  office  joined,  so  as  to  annex  it 
to  nis  domain.    Ibid, 

10.  The  United  States  have  acted  on  the  same 
principle  in  the  various  laws  which  congress  have 
passed  in  relatiou  to  private  claims  to  lands  in 
the  Floridas;  they  have  not  undertaken  to  de- 
cide for  themselves,  on  the  validitv  of  such 
claims,  without  the  previous  action  of  some  tri- 
bunal, special  or  judicial.  They  have  not  au- 
thorixed  an  entry  to  be  made  on  the  possession 
of  any  person  in  possession,  by  colour  of  a  Spanish 
grant  or  title,  nor  the  sale  of  any  lands  as  part 
of  the  national  domain,  with  any  intention  to  im- 
pair private  rights.  The  laws  which  give  jnris- 
diction  to  the  district  courts  of  the  territories  to 
decide  in  the  first  instance,  and  to  this  on  appeal, 

Erescribe  the  mode  by  which  lands  which  nave 
een  possessed  or  claimed  to  have  been  granted 
pursuant  to  the  laws  of  Spain,  shall  become  a 
part  of  the  national  domain;  wnich,  as  declared 
in  the  seventh  section  of  the  act  of  1824.  is  a 
"  final  decision  against  any  claimant  pursuant  to 
any  of  the  provisions  of  the  law.''    Aid, 

11.  One  uniform  rule  seems  to  have  prevailed 
in  the  British  provinces  in  America,  oy  which 
Indian  lands  were  held  and  sold,  from  their  first 
settlement,  as  appears  b^  their  laws.  Friendly 
Indians  were  protected  m  the  possession  of  the 
lands  they  occupied,  and  were  considered  as 
owning  them  by  a  perpetual  right  of  possession 
in  the  tribe  or  nation  inhabiting  them  as  their 
common  property,  from  generation  to  generation, 
not  as  the  right  of  the  individuals  located  on 
particular  spots.  Subject  to  this  right  of  pos- 
session, the  ultimate  fee  was  in  the  crown  and 
its  grantees;  which  could  be  granted  by  the 
crown  or  colonial  legislatures  while  the  lands 
remained  in  possession  of  the  Indians;  though 
possession  could  not  be  taken  without  their  con- 
sent.   BAd, 

12.  Individuals  could  not  purchase  Indian 
lands  without  permission  or  license  from  the 
crown,  colonial  ffovernors,  or  according  to  the 
rules  prescribed  by  colonial  laws ;  but  such  pur- 
chases were  valid  with  such  license,  or  in  con- 
formity with  the  local  laws;  and  by  this  union 
of  the  perpetual  right  of  occupancy  with  the 
ultimate  fee,  which  passed  from  the  crown  by 
the  license,  the  title  of  the  purchaser  became 
complete.    Ibid, 

13.  Indian  possession  or  occupation  was  con- 
sidered with  reference  to  their  habits  and  modes 
of  life ;  their  hunting  grounds  were  as  much  in 
their  actual  possession  as  the  cleared  fields  of 
the  whites;  and  their  rights  to  its  exclusive  en- 
joyment in  their  own  way,  and  for  their  own 
purposes,  were  as  much  respected,  until  they 
abandoned  them,  made  a  cession  to  the  govern- 
ment, or  an  authorized  sale  to  individuals.  In 
either  case  their  rights  became  extinct,  the  lauds 
ooald  be  granted  disencumbered  of  the  right  of 


Wb 


FLORIDA  LAND  TITLES. 


Floriila  Land  Ttolw. 


occopaDcy,  or  enjoyed  in  foil  domiiuon  by  the 
purcnaiies  from  tbe  Indians.  Such  w«8  the  tenofe 
of  Indian  lands  by  the  laws  of  Massaohosetts, 
Connecticat,  Rhode  Island,  New  York,  New  Jer- 
sey, Pennsylvania,  Maryland,  yiqpnia,  Noith 
drolina,  South  Carolina,  and  Georgia.    Ibid, 

14.  Grants  made  by  the  Indians  at  poblic 
councils,  since  the  treaty  at  Fort  Stanwick^s, 
have  been  made  directly  lo  the  pnrchasers^  or 
to  the  state  in  which  the  land  lies,  in  trust  for 
them,  or  with  directions  to  convey  to  them ;  of 
which  there  are  many  instances  of  large  tracts 
so  sold  and  held,  especially  in  New  York.    Ibid, 

15.  It  was  an  universal  rale,  that  purchases 
made  at  Indian  treaties,  in  the  presence,  and 
with  the  approbation  of  the  officer  nnder  whose 
direction  they  vrere  held  by  the  authority  of  the 
crown,  gave  a  valid  title  to  the  lands ;  it  pre- 
vailed under  the  laws  of  the  states  after  the  re- 
volution, and  yet  continues  in  those  where  the 
right  to  the  ultimate  fee  is  owned  by  the  states^ 
or  their  grantees.  It  has  been  adopted  by  the 
United  States ;  and  purchases  made  at  treaties 
held  by  their  authority,  have  been  always  held 
good  by  the  mtiiioation  of  the  treaty,  without 
any  patent  to  the  purchasers  from  the  United 
States.  This  rule  m  the  colonies  vras  founded 
on  a  settled  rule  of  the  law  of  England,  that  by 
his  prerc^tive  the  king  was  the  ontversal  occu- 
pant of  all  vacaot  lands  in  his  dominions,  and 
had  the  right  to  erant  them  at  his  pleasure,  or 
by  his  authorized  officers.    Ibid. 

16.  When  the  United  States  acquired  and 
took  possession  of  the  Floridas,  the  treaties 
which  had  been  made  with  the  Indian  tribes 
before  the  acquisition  of  the  territory  by  Spain 
and  Great  Britain,  remained  in  force  overall  the 
ceded  territory  as  the  laws  which  regulated  the 
relations  with  all  the  Indians  who  were  parties 
to  them,  and  were  binding  on  the  United  States, 
by  the  obligation  they  had  ajssumed  by  the 
Louisiana  treaty,  as  a  supreme  law  of  the  land, 
which  was  inviolable  by  the  power  of  congress. 
They  were  also  binding  as  the  fundamental  law 
of  Indian  rights,  acknowledged  by  royal  oniers, 
and  municipal  regulations  of  the  province,  as 
the  laws  and  ordinances  of  Spain  in  the  ceded 
provinces,  which  were  declared  to  continue  in 
force  by  the  proclamation  of  the  governor  in 
taking  possession  of  the  province,  and  by  the 
acts  of  congress,  which  assured  all  the  inhabit- 
ants of  protection  in  their  property.  It  would 
be  an  unwarrantable  construction  of  these  trea- 
ties, laws,  ordinances,  and  municipal  regulations, 
to  decide  that  the  Iiidians  were  not  to  be  main- 
tained in  the  enjoyinetit  of  all  the  rights  which 
they  could  have  enjoyed  under  either,  had  the 
province  remained  under  the  dominion  of  Spain. 
It  would  be  rather  a  perversion  of  their  spirit, 
meaning,  and  terms,  contrary  to  the  injunction 
of  the  law  under  which  the  court  acts,  which 
makes  the  stipulations  of  any  treaty,  the  laws 
and  ordinances  of  Spain,  and  these  acts  of  con- 
gress, so  far  as  either  apply  to  this  case,  the 
standard  rules  for  its  decision.    Ibid, 

17.  The  treaties  with  Spain  and  England  be- 
fore the  acquisition  of  Florida  by  the  United 
States,  which  guarantied  to  the  Seminole  Indians 


their  lands  according  to  the  right  of  prapertf 
with  which  thev  poeseseed  them,  were  wkpbA 
by  the  United  Su^es,  who  thus  beeane  tbepii 
lectors  of  all  the  rights  they  had  previooriy  en- 
joyed, or  could  of  right  enjoy  under  GnttBri* 
tarn  or  Spain^  as  individuals  or  natiooi,  by  toj 
treaty  to  which  the  United  States  thos  beoime 
parties  in  1803.    Ibid, 

18.  The  Indian  right  to  tiie  lands  as  TNoperty 
was  not  merely  of  possession,  that  of  aiienaticii 
was  concomitant  ]  both  were  equally  feeored, 
protected,  and  guarantied  by  Great  Britain  ud 
Spain,  subject  only  to  ratification  and  oonfinDap 
tion  by  the  license,  charter,  or  deed  fiom  tbe 
governor,  representing  the  king.  Such  porcliaiei 
enabled  the  Indians  to  pay  their  debts,  oonpeo- 
sate  for  their  depredations  on  the  traders  resi* 
dent  among  them  to  provide  for  their  vuti; 
while  they  were  available  to  the  purcfaaMrsai 
payment  of  the  considerations  which  at  tlieir 
expense  had  been  received  by  tbe  Indisiw.  h 
would  have  been  a  violation  of  the  fiuth  of  the 
government  to  both,  to  encourage  inikn  to 
settle  in  the  province,  to  put  theroselvef  and 
property  in  the  power  of  the  Indians,  to  suffer 
the  latter  to  oontmct  debto,  and  when  williogto 
pay  them  by  the  only  means  in  their  pe«rer,i 
cession  of  their  lands,  withhold  an  asmittothe 
purchsue,  which  by  their  laws  or  mooicipil  re- 
gulations was  necessary  to  vest  a  title.  Sochs 
course  was  never  adopted  bv  Great  Britam  ia 
any  of  her  colonies,  nor  by  ipun  in  Looisitna 
or  Florida.    Ibid. 

19.  The  laws  made  it  necessary,  when  tbe 
Indians  sold  their  lands,  to  have  the  ^^F^ 
sented  to  the  governor  for  confinnatioD.  The 
sales  by  the  Indians  transferred  the  kind  of  right 
which  they  possessed  ;  the  ratification  of  the 
sale  by  the  governor  mast  be  regarded  as  a  re- 
linquishment of  the  title  of  the  crown  to  the 
purchaser,  and  no  instance  is  known  where  per- 
mission to  sell  has  been  '<  refused,  or  of  the  le- 
jection  of  an  Indian  sale.''    Ibid. 

20.  In  the  present  case  the  Indian  uk  has 
been  confirmed  with  more  than  usual  soleainiij 
and  publicity  ]  it  has  been  done  at  a  pobliC 
council  and  convention  of  the  Indians  cenfona- 
ably  to  treaties,  to  which  the  king  was  a  party, 
and  which  the  United  States  adopted,  and  the 
grant  was  known  to  both  parties  to  the  t^***)' ™ 
cession.  The  United  States  were  not  deccwed 
by  the  purchase,  which  they  knew  was  subject 
to  the  claim  of  the  petitioner,  or  those  from 
whom  he  purchased ;  and  they  made  no  rtipa- 
hition  which  should  put  it  to  a  severer  lest  ito 
any  other;  and  it  was  made  to  a  house  which, 
in  consideration  of  its  great  and  continoed  ser- 
vices lo  the  king  and  his  predecessor,  had  de- 
servedly given  them  high  claims  as  well  oo  his 
justice  as  his  faith.  But  if  there  conHj^J 
doubt  that  the  evidence  in  the  record  did  v» 
establish  the  fact  of  a  royal  license  ^^'^^ 
this  purchase  as  a  matter  of  specific  and  pj 
cial  belief,  it  would  be  presumed  as  a  matter  rt 
law  arising  from  the  facts  and  circumstances « 
the  case,  which  are  admitted  or  unquestioned. 
Ibid,  .    . 

21.  As  decided  by  the  supreme  court,  the  aw 
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prewuneB  the  existeiDoe  in  the  pro^noes  of  an 
oflloer  authorized  to  make  yalkl  gnintB ;  a  for- 
tiori, to  give  license  to  porchaM  and  to  confinn ; 
and  the  treaty  designates  the  governor  of  West 
Florida  as  the  proper  olfioer  to  make  grants  of 
Indian  lands  by  confirmation,  as  plainly  as  it 
does  the  governor  of  East  Florida  to  mase  ori- 
ginal grants,  or  the  intendant  of  West  Florida 
to  grant  royal  lands.  A  direct  grant  from  the 
crown,  of  lands  in  a  royal  haven  may  be  pre- 
sumea  on  an  oninterrnpted  possesnon  of  sixty 
rears,  or  a  prescriptive  possession  of  crown 
lands  for  forty  years.    Ibid, 

22.  The  length  of  time  which  brines  a  given 
case  within  tire  legal  presnmption  of  a  grant, 
^arter^  or  license,  to  validate  a  right  long  en- 
joyed, js  not  definite,  depending  on  its  peculiar 
oircimistences.    IbU. 

28.  Juan  Percheman  claimed  two  thousand 
acres  of  land  lying  in  the  territory  of  Florida, 
by  virtoe  of  a  gmnt  from  the  Spanish  governor, 
mftiie  in  1815.    His  title  consisted  of  a  petition 

freseirted  by  himself  to  the  governor  of  £ast 
lorida,  praying  for  a  grant  m  two  thousand 
acres,  at  a  designated  place,  in  pnrsuanoe  of  the 
royal  order  of  the  29th  of  March,  1816,  granting 
lands  to  the  military  who  Were  in  St.  Augustme 
during  the  invasion  of  1812  and  18ld ',  a  decree 
by  the  governor,  made  12th  December^  1815,  in 
conformity  to  the  petition,  in  absolnte  property, 
under  the  authority  of  tire  royal  order,  a  certi- 
fied copy  of  which  decree,  and  of  tb«  petition, 
was  directed  to  be  issued  to  him  from  the  secre- 
tary's office,  in  order  that  it  may  be  to  him  in 
all  events  an  equivalent  of  a  title  in  form;  a  pe- 
tition to  the  governor,  dated  31st  December. 
1815,  for  an  order  of  survey,  and  a  certificate  or 
a  survey  having  been  made  on  the  20th  of  Au- 
gust, 1819,  in  otwdience  to  the  same.  This 
claim  was  presented,  according  to  law,  to  the 
register  and  receiver  of  £ast  Florida,  while  act- 
ing as  a  board  of  commissioners  to  ascertain 
claims  and  titles  to  lands  in  East  Florida.  The 
claim  was  rejected  by  the  board,  and  the  fol- 
lowing entry  made  of  the  same.  '*  In  the  me- 
morial of  the  claimant  to  this  board,  he  speaks 
of  a  survey  made  bv  authority  in  1829.  if  this 
had  been  produced,  it  would  have  furnished 
some  support  for  the  certificate  of  Aguilar.  As 
it  is,  we  reject  the  claim."  Held,  that  this  was 
not  a  final  action  on  the  claim,  in  the  sense  those 
words  are  used  in  the  act  ot  the  26th  of  May, 
1630,  entitled  ''an  act  supplementary  to,"  &c. 
Unitid  States  v.  Perehemanyl  Peters^  51. 

24.  A  grant  of  land  in  Florida  within  the  In- 
dian boundary,  by  the  goveraor  acting  under 
the  crown  of  Spain  before  the  cession  ot  Florida 
to  the  United  States,  was  confirmed  to  the 
grantee,  by  the  decree  of  the  judge  of  the  east- 
ern district  of  Florida.  The  decree  was  affirmed 
on  appeal.  The  United  States  v.  Fernandez,  10 
Peters,  303. 

25.  The  subject  of  grants  of  land  within  the 
Indian  boundary,  which  had  not  by  any  official 
act  been  declared  a  part  of  the  royal  domain. 
was  fully  and  ably  considered  in  the  case  of 
Johnson  e.  Mcintosh,  8  Wheat.  543;  5  Cond.  Rep. 
515.   Every  European  government  daimed  and 


exeroised  the  right  of  granting  tands,  while  in 
the  occupation  of  the  Iiraians.    Ibid, 

26.  The  grants  of  land  in  the  possession  of 
the  Indians,  bv  the  governor  of  Florida,  under 
the  crown  of  Spain,  wero  good  to  pass  the  right 
of  the  crown.  The  grants  severed  them  from 
the  royal  domain,  so  that  they  became  private 
pn^rty,  which  was  not  ceded  to  the  United 
States  by  the  treaty  with  Spain.    Ibid, 

27.  liie  supreme  court  cannot  attach  any 
condition  to  a  erant  of  absolute  property  in  the 
whole  of  the  land.  This  grant  was  made  by 
the  governor  of  East  Florraa  in  absolute  pro- 
perty, with  a  promise  of  a  title  in  form.  He  was 
the  exclusive  judge  of  the  conditions  to  be  im« 
posed  on  his  grant,  and  of  their  performance. 
The  United  States  v.  Sepd,  10  Peters,  306. 

28.  A  grant  of  land  by  the  governor  of  East 
Florida,  in  consideration  of  services  to  the  Span- 
ish government,  made  before  the  cession  of  the 
territory  of  Florida  to  the  United  Slates,  con- 
firmed. The  United  States  v.  Ckmres^  10  Peters, 
808. 

29.  Under  a  grant  of  the  governor  of  Florida, 
prior  to  the  cession  of  the  same  to  the  United 
States,  of  sixteen  thousand  acres  of  land,  for  the 
purpose  of  erecting  a  water-mill,  a  sun'ey  of  five 
hundred  and  twenty  acres  was  made;  and  at 
another  place,  a  survey  of  fifteen  thousand  six 
hundred  and  thirty  acres  was  also  made.  The 
supreme  court  held,  that  the  first  survey  of  fise 
hundred  and  twenty  acres  was  valid,  and  that 
the  survey  of  fifteen  thousand  four  hundred  and 
eighty  acres  was  invalid ;  but  that  the  grantee 
has  a  title  to  fifteen  thousand  four  hundred  and 
eighty  acres  of  vacant  land,  which  he  has  a  right 
to  have  surveyed,  adjoining  the  survey  of  five 
hundred  and  twenty  acres.  The  United  States  v. 
Seton,  10  Peters,  309. 

30.  Under  a  Spanish  grant  of  five  miles  square, 
ten  thousand  acres  were  surveyed  at  one  place, 
and  six  thousand  acres  wero  surveyed  at  another 
place,  as  the  whole  quantity  of  ungranted  land 
could  not  be  found  together.  The  grant  wai 
confirmed.  The  United  States  Y.Sibbaldf  10  Pe* 
ters,  813. 

31.  A  grant  of  land  was  made  by  governor 
Coppinger,  in  June,  1828.  The  ffrant  was  made 
to  tiie  appellee,  on  his  stating  his  intention  to 
build  a  saw  mill.  The  decree  grants  to  the  peti- 
tioner, 'license  to  construct  a  water  saw  mill, 
on  the  croek  known  by  the  name  of  Pottsburg. 
bounded  by  the  lands  of  Strawberry  Hill,  aiid 
this  tract  not  being  sufficient,  I  grant  him  the 
equivalent  quantity  in  Cedar  Swamp,  about  a 
mile  east  of  McQueen's  mill,  but  with  the  pre- 
cise condition,  that,  as  long  as  he  does  not  erect 
said  machinery,  this  grant  will  be  considered 
null,  and  without  value  nor  efiect  until  that  event 
takes  place;  and  then,  in  order  that  he  may  not 
receive  any  prejudice  from  the  expensive  expen- 
ditures which  he  is  preparing,  he  will  have  the 
faculty  of  using  the  pines  and  other  trees  com- 
prehended in  the  square  of  five  miles,  or  the 
equivalent  thereof,  which  five  miles  are  granted 
to  him  in  the  mentioned  place,  the  avails  of 
which  he  will  enjoy  without  any  defalcation 
whatever."    By  the  Court :  —  The  judge  of  the 
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superior  court  construed  this  concession  to  be  a 
ffrant  of  land,  and  we  concur  with  him.  United 
States  T.  Riekardj  8  Peters,  470. 

32.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  by  go- 
vernor Kindelan  to  Antonio  Huertas,  affirmed. 
United  States  ▼.  Huertas,  8  Peters,  475. 

33.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  erant  of  land  to  Eusebio 
M.  Gomez,  affirmed.  United  States  ▼.  Gomex^  8 
Peters,  477. 

34.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  George 
Fleming,  affirmed.  United  States  r.  Fleming's 
Heirs,  8  Peters,  478. 

35.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  grants  of  land  claimed  by 
Moses  E.  Levy,  affirmed  in  part.  United  States 
V.  Levy^  8  Peters,  479. 

36.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  Philip 
R.  Younge,  affirmed.  United  States  v.  Younge,  8 
Peters,  484. 

37.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  by 
governor  Coppinger  to  Joseph  H.  Hernandez, 
affirmed.  United  States  v.  Hernandez,  8  Peters, 
485. 

38.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  to  John 
Huertas,  by  governor  Coppinger,  in  1817,  affirm- 
ed. United  States  v.  John  Huertas,  8  Peters,  488. 

39.  Confirmation  of  a  Spanish  grant  of  land  in 
Florida,  to  Philip  P.  Fatio.  United  States  v.  Fran- 
cis  P.  Fatio  et  at.,  8  Peters,  492. 

40.  Confirmation  of  the  decree  of  the  superior 
court  of  East  Florida,  in  favour  of  a  grant  of 
land  to  Francis  P.  Fatio.  United  States  v.  Gibson 
et  at.j  8  Peters,  494. 

41.  A  grant  of  land  in  East  Florida  was  made 
by  the  governor,  before  the  cession  of  Florida 
by  Spain  to  the  United  States,  on  conditions 
which  were  not  performed  by  the  grantee  within 
the  time  limited  in  the  grant,  or  any  exertions 
made  by  him  to  perform  them.  No  sufficient 
cause  for  the  non-performanc«  of  the  conditions 
having  been  shown,  the  decree  of  the  supreme 
court  of  East  Florida,  which  confirmed  the  grant, 
was  reversed.  United  States  v.  Mills^  Heirs,  12 
Peters,  215. 

42.  A  grant  for  land  in  Florida  by  governor 
Coppinger,  on  condition  that  the  grantee  build  a 
mill,  within  a  period  fixed  in  the  grant,  was  de- 
clared to  be  void^  the  grantee  not  having  per- 
formed the  condition,  or  shown  sufficient  cause 
for  its  non-performance.  United  Slates  v.  Kings- 
ley,  12  Peters,  476. 

43.  Under  the  Florida  treaty,  grants  of  land 
made  before  the  24th  January,  1818,  by  his 
Catholic  majesty,  or  by  his  lawful  authorities, 
stand  ratified  and  confirmed  to  the  same  extent 
that  the  same  grants  would  be  valid  if  Florida 
had  remained  under  the  dominion  of  Spain ;  and 
the  owners  of  conditional  grants,  who  have  been 
prevented  from  fulfilling  all  llie  conditions  of 
their  grants,  have  time  by  the  treaty  extended 
to  them  to  complete  such  conditions.  That  time, 
as  was  declared  by  the  supreme  court  in  Arre- 


dondo's  case^  6  Peters.  478,  begsa  to  mn  in 
regard  to  individual  rights  from  the  nuficatioQ 
of  the  treaty;  and  the  treaty  dedarea  if  the 
conditions  are  not  complied  with,  vitoin  ths 
terms  limited  in  the  ^rant,  that  the  gnnts  shall 
be  null  and  void.    Und, 

44.  A  grant  by  governor  Coppinger  ef  four- 
teen thousand  Ave  hundred  acres  of  land,  hi 
East  Florida,  part  of  thirty  thooatod  teres, 
granted  in  consideration  of  services  to  the  crown 
of  Spain  and  the  officers  of  Spain,  which  bad 
been  surveyed  by  the  appointed  oflficer,  cod> 
firmed.  United  States  v.  Moses  E.  Levy,  13  P» 
ters,  81. 

I  45.  The  court  refused  to  allow  a  snnrey  of 
land  to  be  made  to  make  up  for  a  defiden^  in 
the  survey  of  fourteen  thousand  fi?e  hondred 
acres,  in  conseauence  of  part  of  the  land  io- 
cludeid  therein  being  covered  with  water,  sod 
being  marAes.  Even  if  a  survey  had  not  been 
made  under  the  concession,  it  woold  not  be 
competent  for  the  superior  court  of  East  Florida, 
or  for  the  supreme  court,  to  designate  a  new  lo- 
cation varying  from  the  original  oonoessioD,  ai 
any  such  variation  would  be  equivalent  to  a  new 
grant.    Ildd, 

46.  A  concession  was  made  by  the  goveroor 
of  Florida,  before  the  cession  of  Florida  to  the 
United  States,  on  condition  that  the  gimtee 
should  erect  a  water  saw-mill,  "and  with  the 
precise  condition,  that  until  he  execntestheiaid 
machinery,  the  grant  to  be  considered  void, and 
without  effect,  until  that  event  takes  place." 
The  mill  was  never  erected,  and  no  suffieieDt 
reason  shown  for  its  non-erection.  The  coart 
held  that  the  concession  gave  no  title  to  the  land. 
United  States  v.  Drummond,  13  Peters,  84. 

47.  A  grant  of  land  in  East  Florida,  bj  tbe 
Spanish  governor,  on  the  condition  that  a  water 
saw-mill  should  be  erected  on  the  land,decla(ed 
void ;  the  condition  of  the  grant  not  having  been 
performed  according  to  the  terms  of  the  giant. 
United  States  v.  Burgevin,  13  Peters,  86. 

48.  A  concession  by  the  governor  of  Eait 
Florida^  made  before  the  Florida  treatv,  hi  ood- 
sideration  of  services,  confirmed.  The  UM 
States  V.  The  Heirs  of  Arredondo,  13  Peters,  88. 

49.  A  concession  of  thirty-eight  ihoasand 
acres  of  land  was  made  in  1817,  by  theGow- 
nor  of  East  Florida^  to  F.  M.  Arredondo,  in  con- 
sideration of  services  to  the  etovm  of  Spam> 
The  petition  to  the  |:ovemor,  asking  for  lbs 
grant,  described  the  situation  of  the  land,  and 
asks,  as  the  survey  could  not  be  made  for  want 
of  surveyors,  and  the  surveyor  appointed  by  the 
government  naving  other  occupations,  conld  not 
attend,  that  the  issuing  of  the  title  should  be 
suspended  until  the  plot  of  the  land  ooold  be 
obtained ;  but  that  in  the  meantime  the  decree 
of  the  governor  on  the  petition  should  serve  tw 
petitioner  as  the  title.  To  this  application  the 
af«sent  of  the  governor  was  given,  by  a  decree 
ordering  a  concession  in  conformity  vrith  the  pe* 
tition.  No  survey  was  made  under  the  conces- 
sion, while  Florida  remained  under  the  dominion 
of  Spain  j  or  at  any  time  after  the  cession  of  IM 
territory  to  the  United  States.    The  court  hel^ 

I  that  want  of  a  survey  does  not  interfere  ww 
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the  title  of  a  grantee.  The  kind  granted  must 
be  taken,  as  near  as  may  be,  to  the  place  de- 
scribed in  the  petition,  and  cannot  be  taken  else- 
where^ and  if  it  cannot  be  found  there,  the 
grantee  has  no  claim  to  an  equivalent :  and  if  it 
shall  be  found  to  interfere  vrith  previous  grants 
to  third  jpersons,  the  concession  will  be  lessened 
in  quantity  acoording  to  the  extent  of  the  rights 
of  third  persons,  and  an  equivalent  for  such  di- 
minution cannot  be  surveyed  elsewhere.  Ibid. 
133. 

50.  The  acts  of  congress  for  ascertaining 
claims  and  titles  to  lands  in  Florida,  while  they 
recognise  patents,  grants,  concessions,  or  orders 
of  survey,  as  evidence  of  title  when  lawfully 
made ;  do  not  permit,  in  case  of  a  deficiency  in 
the  quantity,  from  any  cause  whatever^  the  sur- 
vey to  be  extended  on  other  land.    Ibtd. 

51.  A  grant  of  land  by  Estrada^  the  governor 
of  East  Florida^  wrs  made  on  the  ^rst  of  August, 
1815,  to  Elizabeth  Wiggins^  on  her  petition, 
stating,  that  "owing  to  the  diminution  of  trade, 
she  will  have  to  devote  herself  to  the  pursuits 
of  the  country."  The  ^nnX  was  made  for  the 
quantity  of  land  apportioned  by  the  regulations 
of  East  Florida,  to  the  number  of  the  family  of 
the  grantee.  It  was  regularly  surveyed  by  the 
surveyor-general,  according  to  the  petition  and 
grant.  No  settlement  or  improvement  was  ever 
made  by  the  grantee,  or  by  any  one  acting  for 
heron  the  property.  In  1831,  Elizabeth  Wig- 
gins presented  a  petition  to  the  superior  court  of 
East  Florida,  praying  for  a  confirmation  of  the 
grant;  and  in  July,  1838,  the  court  gave  a  de- 
cree in  favour  of  the  claimant.  On  an  appeal  to 
the  supreme  court  of  the  United  States,  tne  de- 
cree of  the  snperior  court  of  East  Florida  was 
reversed.  The  court  held,  that  by  the  regula- 
tions established  on  the  25th  of  November^ 
1818,  by  £^overnor  Coppinger,  the  grant  had  be- 
come void,  because  of  the  non-improvement, 
and  tHb  neglect  to  settle  the  land  granted.  The 
United  States  v.  Elizabeth  Wiggins^  14  Peters, 
334. 

52.  The  existence  of  a  foreign  law,  especially 
when  unwritten,  is  a  fact  to  b^  proved  like  any 
other  fact,  by  appropriate  evidence.    Ibid, 

63.  A  copy  ot  a  decree  by  the  governor  of 
East  Florida,  granting  land  to  a  petitioner  while 
Spain  had  possession  of  the  territory,  certified 
by  the  secretary  of  the  government  to  have  been 
faithfully  made  from  the  original  in  the  secre- 
tary's omce,  is  evidence  in  the  courts  of  the 
United  States.  By  the  laws  of  Spain,  prevailing 
in  the  province  at  that  time,  the  secretary  was 
the  proper  officer  to  give  copies ;  and  the  law 
trusted  him  for  this  particular  purpose,  so  far  as 
he  acted  under  its  authority.  The  original  was 
confined  to  the  public  office.    Ibid. 

54.  The  eighth  article  of  the  Florida  treaty 
stipulates  that,  <^ grants  of  land  made  by  Spain 
in  Florida,  after  the  24th  of  January,  1818,  shall 
be  ratified  and  confirmed  to  the  persons  in  pos- 
fleaeion  of  the  land,  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  government 
of  the  territory  had  remained  under  the  domin- 
ion of  Spain."  The  government  of  the  United 
States  may  take  advantage  of  the  .\oa*x)erform- 


ance  of  the  conditions  prescribed  by  the  law 
relative  to  grants  of  land ;  if  the  treaty  does  not 
provide  for  the  omission.    Ibid. 

55.  In  the  cases  of  Arredondo,  6  Peters,  691, 
and  Percheman,  7  Peters,  51,  it  was  helcl,  that 
the  words  in  the  Florida  treaty,  "  shall  be  rati- 
fied and  confirmed ;"  in  reference  to  perfect  ti- 
tles, should  be  construed.  "  are  ratified  and  con- 
firmed.'' The  object  of  toe  court,  in  these  cases 
was  to  exempt  them  from  the  operation  of  the 
eighth  article,  for  that  they  were  perfect  titles 
by  the  laws  ot  Spain  when  the  treaty  was  made; 
and  that  when  the  soil  and  sovereignty  of  Flor- 
ida were  ceded  by  the  second  article,  private 
rights  of  property  were,  by  implication,  pro- 
tected. By  tne  law  of  nations,  the  rights  to 
property  are  secured  when  territories  are  ceded ; 
and  to  reconcile  the  eighth  article  of  the  treaty 
with  the  law  of  nations,  the  Spanish  side  of  the 
article  was  referred  to  in  aid  of  the  American 
side.  The  court  held,  that  perfect  titles,  *'  stood 
confirmed"  by  the  treaty;  and  must  be  so  re- 
cognised by  the  United.  States,  in  our  courts. 
Ibid. 

56.  Perfect  titles  to  lands,  made  by  Spain  in 
the  territory  of  Florida  before  the  24th  of  Janu- 
ary, 1818,  are  intrinsically  valid,  and  exempt 
from  the  provision  of  the  eighth  article  of  the 
treaty,  and  they  need  no  sanction  from  the  legis- 
lative or  judicial  departments  of  the  United 
Slates.     Ibid. 

57.  The  eighth  article  of  the  Florida  treaty 
was  intended  to  apply  to  claims  to  land  whose 
validity  depended  on  the  performance  of  condi- 
tions, in  consideration  of  which  the  concessions 
had  Deen  made:  and  which  must  have  been 
performed  before  Spain  was  bound  to  perfect  the 
titles.  The  United  States  were  bound  after  the 
cession  of  the  country,  to  the  same  extent  that 
Spain  had  been  bound  before  the  ratification  of 
the  treaty,  to  perfect  them  by  legislation  and  ad- 
judication.   Ibid. 

58.  A  grant  of  land  by  the  government  of 
Florida,  made  before  the  cession  of  Florida  to 
the  United  States  by  Spain,  confirmed;  every 
point  involved  in  the  case  having  been  conclu- 
sively settled  by  the  court  in  their  fornoer  adju- 
dications in  similar  cases.  The  United  States  y. 
Waterman^  14  Peters,  478. 

59.  A  claim  to  land  in  East  Florida,  founded 
on  a  grant  by  covernor  Kindelan  to  Robert 
M'Hardy,  dated  November  8,  1814,  confirmed 
by  the  supreme  court.  The  United  States  v. 
Rodman.  15  Peters,  130. 

60.  The  supreme  court,  in  the  case  of  the 
United  States  v.  Clark,  8  Peters,  48,  say  "  that  if 
the  \^Iidity  of  the  grant  depends  upon  its  beinp: 
in  conformity  with  the  royal  order  of  Spain,  of 
1790,  it  cannot  be  supported :"  but  immediately 
proceeds  to  show,  "  though  the  royal  order  is  re- 
cited in  the  grant,  that  it  was,  in  fact,  founded 
on  the  meritorious  consideration  of  the  petitioner 
having  constructed  a  machine  of  great  illilue  for 
sawing  timber ;  the  recital  of  the  royal  order  of 
1790,  m  this  grant,  is  entirely  immaterial,  and 
does  not  afilect  the  instrument."  Held,  the  re- 
cital of  the  royal  order,  in  this  case,  is  quite  im- 
xsatorial.    Ibtd. 
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61.  The  case  of  The  United  States  v.  Wiggins, 
14  Peters,  325,  which  decided  that  certain  proof 
of  the  certificate  of  Aguilar,  secretary  of  East 
Florida,  was  sufficient,  cited ',  and  the  decision 
on  thatjrtoint  affirmed.    Ibid, 

62.  The  S|>anish  governors  of  Florida  had,  by 
the  laws  of  the  Indies,  power  to  make  large 

f rants  to  the  subjects  of  the  crown  of  Spain, 
'he  royal  order  of  Spain,  of  1790,  applied  to 
grants  to  foreigners.  These  grants,  before  the 
cession  of  Florida  to  the  United  Slates,  had  been 
sanctioned  for  many  years  by  the  king  of  Spain, 
and  the  authorities  representing  him  in  Cuba,  the 
Floridas,  and  Louisiana.  Thi«  authority  has 
been  frequently  affirmed  by  the  supreme  oouit. 
Ibid, 

63.  An  ajpplication  was  made  to  the  goTemor 
of  Florida,  in  1814,  stating  services  performed 
by  the  petitioner  for  the  gOTernment  of  Spain, 
and  the  mtention  of  the  petitioner  to  invest  his 
means  in  the  erection  of  a  water  saw-miH,  and 
marking  the  place  where  the  lands  were  situated, 
which  were  asked  for.  The  governor  granted 
the  land,  referring  to  the  merits  and  services  of 
the  applicant,  and  in  consideration  of  the  ad- 
Taotages  which  would  result  to  the  home  and 
foreign  trade  by  the  use  proposed  to  be  made  of 
the  land.  He/a,  that  this  was  not  a  conditional 
grant,  and  that  no  evidence  of  the  erection  of  a 
water  saw- mill  was  required  to  be  given  to  main- 
tain its  validity,  or  induce  its  confirmation. 

64.  John  Forbes,  by  memorial  to  governor 
Kindelan,  the  governor  of  East  Florida,  set  forth, 
tluit.  in  1799,  there  had  been  granted  to  Panton, 
Leslie,  and  company,  for  the  purpose  of  pastur- 
age, fifteen  thousand  acres  of  land,  which  they 
were  obliged  to  abandon,  as  being  of  inferior 
quality.      Forbes,  as  the    successor  of  these 
grantees,  asked  to  be  permitted  to  abandon  these 
fifteen  thousand    acres,  and  in  lieu,  to  hare 
granted  to  him  ten  thousand  acres,  as  an  equiva- 
lent, on  Nassau  river.     The  petition  avers,  that 
the  object  was  to  establish  a  rice  plantation.  The 
petition  was  referred  to  *'  the  comptroller,"  who 
gave  it  as  his  opinion,  that  the  culture  of  rice 
should  be  promoted.     Governor  Kindelan  per- 
mitted the  abandonment  of  the  fifteen  thousand 
acres  granted  before,  and  in  lieu  thereof,  granted 
to  John  Forbes,  for  the  object  of  cultivating  rice, 
ten  thousand  acres  in  the  district,  or  banks  of  the 
river  Nassau.    Surveys  of  seven  thousand  acres 
of  land,  at  the  head  of  the  river  *<  Little  St. 
Mary's,"  or  '*St.  Mary,"  and  three  thoqsand 
acres  in  "  Cabbage  Swamp"  were  made  under 
this  grant.    No  description  of  the  locality  of  the 
land,  other  than  that  in  the  certificate  of  the  sur- 
Tey,  was  given,  nor  do  the  surveys  prove,  that 
the  lands  surveyed  lay  in  the  district  of  the 
river  Nassau.    No  evidence  was  given  of  the 
situation  of  ^<  Cabbage  Swamp."  Held^  that  these 
surveys  were  not  made  on  the  land  granted  by 
governor  Kindelan ;  and  according  to  the  deoi- 
iions  of  this  court,  on  all  occasions,  the  surveys^ 
to  jgive  them  validity,  must  be  in  conformity  with 
the  gmnts  on  which  they  were  founded ;  and  to 
make  them  the  origin  of  title,  they  must  be  of 
thft  land  described  m  the  gant  of  the  Spanish 


government.    Tht  United  Smu  ▼.  FethtM,  U 
Ireters,  172. 

65.  The  eoorts  of  jostice  can  only  adjodpi 
what  has  been  granted;  and  declare  tkZt  tht 
lands  granted  by  the  lawfnl  anthorities  of  Seaia 
are  separated  from  the  public  domain :  bot  wnen 
the  land  is  expressly  granted  at  one  place,  they 
have  no  power,  by  a  decree,  to  grant  an  equiva- 
lent at  another  place,  and  thereby  sanction  as 
abandonment  of  the  grant  made  by  the  Spankh 
authorities.  The  courts  of  the  United  Slates  bnv 
no  authority  to  divest  the  title  of  the  United  Slates 
in  the  public  lands,  and  vest  it  in  daimanta^  bow- 
ever  just  the  claim  may  be  to  an  eqoivakot  far 
land,  the  previoos  grant  of  which  has  fiukd. 
Ibid. 

66.  The  decree  of  the  sopericr  eowt  of  East 
Florida,  by  which  a  grant  for  fifl]r  thooaaad  aoss 
of  land,  made  by  governor  White,  the  Spanish 
governor  of  East  ^orida,  dated  JqIt  89^  IMl 
was  rejected,  afiHrmed.  Buyck  v.  "Tki  Dkiiad 
Staffs,  15  Peters,  209. 

67.  The  land  had  been  granted  by  ^svemsr 
White,  on  a  petition  from  the  grantee,  statiqg  his 
intention  to  oceupy  and  improve  the  same  wiik 
Bozal  negroes,  ana  native  citizens  of  the 
States :  and  stating  that  other  grants  of  the 
lands  nad  been  made,  on  condition  of  seilleBenL 
which  conditions  had  not  been  performed,  and 
such  grants  were  therefore  void.  Hie  petitioBer 
promised  to  make  the  settlement  within  an  early 
period  after  the  grant.  The  governor  giasicd 
the  land,  referring  to  the  petiti<m :  also^  with  ths 
condition,  that  the  grantee  sfaoula  not  cede  aoy 
part  of  the  land,  without  the  consent  of  the  go> 
vemment.  No  improvement  or  settlement  was 
at  any  time  made  on  the  land  by  the  graniec. 
Held,  that  the  government  of  the  United  States 
were  not  bound,  under  the  Florida  treaty,  to  osb- 
firm  the  grant.    Ibid. 

68.  The  description  of  the  portion  of  had 
asked  for  from  the  Spanish  governor,  <'Uhds  at 
Mttsq^uito.  fifty  thousand  acres,  south,  and  north 
of  said  pisce."  is  not  sufficiently  definite :  and 
from  such  s  uescription,  no  exception  oootd  be 
made  from  the  public  lands  acquired  by  lbs 
United  States  under  the  Florida  trraty.  Tbs 
regulations  for  granting  lands  in  Florida,  by  the 
Spanish  authoritien^  reaoired  that  giaols  should 
be  made  in  a  certain  place ,  and  there  were  no 
floating  rights  of  survey  out  of  the  plaee  des^ 
nated  in  the  grant ;  unless  where  the  rand  granted 
could  not  be  got  there  in  its  exact  quantity,  aad 
an  equivalent  was  provided  for.    Ikid, 

69.  The  laws  and  ordinances  of  the  govern- 
ment of  Spain,  in  relation  to  granta  of  luids  by 
the  Spanish  government,  must  be  of  onivenal 
application  in  the  construction  of  grants.  It  is 
essential  to  the  validity  of  such  grants,  that  the 
land  granted  shall  be  described,  so  as  to  be  ca- 
pable of  being  distinguished  from  other  ihi^^ 
of  the  same  kind,  or  capable  of  being  asceftaioed 
by  extraneous  testimony.    Ibid. 

70.  A  claim  for  a  square  of  four  miles  of  land, 
under  a  grant  from  Don  Jose  Coppinger.  Spanisk 
governor  of  East  Florida,  situated  at  the  north 
head  of  Indian  river,  confirmed.    TAs  Ihdtd 
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9Wes  ▼.  TAe  Hein  of  Dtlespine  and  OtkerSj  15 
Peters,  226. 

71.  The  certificate  of  Don  Tomas  de  Aguilan 
fecretary  of  the  government  and  province,  oi 
the  copy  of  the  grant  of  the  goveniori  stating  the 
tame  *'to  be  faithfully  drawn  from  the  original 
in  the  secretary's  office  under  his  charge,"  was 
legal  eridence  of  the  grant,  and  was  properly 
admitted  as  such  in  support  of  the  same.    JTbtJ. 

72.  A  grant  for  ten  thousand  two  hundred  and 
fort3r  acres  of  land,  by  the  Spanish  goreroor  of 
Florida,  which  recited,  among  other  things,  that 
it  wai  made  imder  a  royal  oirder  of  the  king  of 
Spain,  of  29th  March,  1815,  and  which  was  not 
in  conformity  with  the  grant,  but  which  was 
made  in  the  exercise  of  other  powers  to  grant 
lauds,  which  had  been  vested  in  the  governor, 
was  not  made  invalid  by  the  recital  of  the  royal 
Older  as  the  authority  for  the  ^raht.  The  grant 
recited  also  that  it  was  made  in  consideration  of 
military  services,  and  was  also  in  consideration 
of  the  surrender  of  another  grant  previously 
made,  which  surrender  had  been  accej^ted  by 
the  governor.  These  were  sufRcient  induce- 
ments to  the  grant.    Ihid. 

72.  A  claim  for  land  in  East  Florida,  granted 
by  governor  White  to  Daniel  O^Hara,  rejected 
by  the  superior  court  of  East  Florida,  and  the 
decree  of  that  court  affirmed.  O^Hara  v.  The 
Untied  States,  15  Peters,  275. 

74.  Governor  White,  on  the  petition  of  Daniel 
O'Hara,  soUciting  a  grant  of  fifteen  thoumnd 
acres,  made  a  decree  granting  '<  the  landi  soli* 
cited  at  the  place  indicated,"  in  conformity  with 
the  number  of  workers  which  he  may  haye  to 
cultivate  them,  the  corresponding  number  of 
scree  may  be  surveyed  to  him,  '*and  that  he 
will  take  possession  of  said  land  in  six  fkionths 
from  the  date  of  the  grant."  Hetdy  that  this  is 
a  decree  not  gianting  fifteen  thousiuid  acres  as 
asked  for,  but  so  much  at  the  place  where  it  is 
asked  for  as  shall  be  surveyed,  in  conformity 
with  the  number  of  workers  the  grantee  may 
have  to  cultivate  the  land ;  the  quantify  should 
be  determined  by  ^e  regulations  of  the  goyer- 
nor,  made  the  month  after  the  ffrant,  and  deter- 
mining the  quantity  of  land  to  be  surveyed,  ac- 
cording to  the  number  of  persons  in  the  family 
of  the  grantee,  slaves  included.  That  the  grant 
was  made  before  the  date  of  the  regulation, 
makes  no  diflTerence.    Ibid, 

75.  No  setriement  was  made  on  the  lands 
claimed  under  the  srant.  The  building  of  a 
bouse  on  the  land  is  but  evidence  of  an  intention 
to  make  a  settlement,  but  was  not  a  settlement, 
whioh  required  the  removal  of  persons  or  work- 
ern  to  the  land,  and  cultivating  it.     Ihid» 

76.  No  claim  for  the  land  can  be  sustained 
under  a  grant,  or  confirmation  of  a  prior  grant, 
made  by  a  aecree  of  governor  Coppinger  in 
1819,  as  the  same  was  substantially  a  violation 
of  the  treaty  with  Spain,  which  confirms  only 
g^nts  made  before  the  24th  January,  1819.  The 
prior  grant  to  0*Hara  having  become  void  by  the 
cion-perforroance  of  the  conditions  annexed  to  it, 
the  decree  of  governor  Coppinger  in  1819  was 

attempt  to  make  a  new  grant.    Ibid, 
.  If  the  grant  were  not  void  from  the  non* 


« •< 


performance  of  the  conditions  of  settlement  all- 
nexed  to  it.  the  omission  to  have  the  land  sur- 
veyed and  returned  to  the  proper  office  would 
muce  it  void,  unless  the  grantee  had  made  a 
settlement,  in  which  event  a  survey  would  be 
presumed.  The  grant  was  made  in  the  '^  district 
of  Nassau,"  &c. ;  this  wa»  an  indefinite  descrip- 
tion of  the  land,  ak  was  held  in  Buyck  v.  The 
United  States,  decided  at  this  term.    Ibid. 

78.  A  grant  by  the  Spanish  authorities  w*as 
made  of  ninety-two  thousand  one  hundred  and 
sixty  acres  of  land  at  New  Riyer,  in  Florida,  in 
1813;  afterwards  the  grantee  determined  to  lo^ 
cate  the  grant  on  a  river  seventy  miles  south  o1 
New  River.  The  grantee  proposed  electing 
mills  for  sawing  timoer.  No  survey  was  in«ide 
of  land  at  New  Uiver;  and  the  grantee  claimed 
to  have  the  grant  confirmed,  and  to  locate  the 
same,  by  survey  at  the  place  last  selected.  No 
mills  were  erected  on  the  lands  claimed ;  no«* 
was  anything  done  by  him  under  the  grant,  fo 
the  purpose  of  using  or  improvine  the  lanH 
claimed  fo  have  been  erantea.    Hddj  that  the 

Sant  made  in  1813,  of  land  at  the  mouth  of 
ew  Riyer,  imposed  no  obligation  on  the  govern- 
ment of  Spafn,  at  the  date  of  the  Florida  treaty 
in  1819,  to  confirm  the  title  claimed  by  the 
grantee :  and  that  none  rests  on  the  government 
of  the  Unitecf  Statei^  as  the  successor  of  the  go- 
vernment of  Spain,  to  the  rights  and  obligations 
of  Spain.  Tk0  United  States  v.  Delespne,  15 
Peters,  319. 

70.  A  concession  of  lands  by  the  council  at 
St.  Augustine  was  not  authorized  by  the  laws  of 
Spain,  relatiye  to  the  granting  and  confirming 
land  titles.    Ibid. 

80.  When  a  grant  of  land  is  indefinite  as  to 
its  location,  or  so  uncertain  as  to  the  place  where 
the  lands  granted  are  intended  to  be  suryeyed, 
as  to  make  it  impossible  to  make  a  survey  under 
the  terms  of  the  grant  with  certftinty,  the  grant 
will  not  be  confirmed.    Ibid. 

81.  The  act  of  congress  of  26th  May,  1830. 
requires  that  all  claims  to  lands  which  have  been 
presented  to  the  commissioners,  or  to  the  regis- 
ter and  receiver  of  East  Florida,  and  had  not 
been  ''finally  acted  upon,"  should  be  adjudi- 
cated and  settled  as  prescribed  by  the  act  of 
1828.  There  was  no  direct  limitation  as  to  the 
time  in  which  a  claim  should  be  presented. 
Ibid.  ^ 

82.  When  a  petition  for  the  confirmation  of  a 
claim  to  lands  in  Florida  was  presented,  and  was 
defective,  and  the  court  allowed  an  amended 
petition  to  be  filed,  it  would  be  too  strict  to  say 
the  original  petition  was  not  the  commencement 
of  the  proceeding,  but  that  the  amendment  al- 
lowed by  the  superior  court  should  be  taken  a« 
the  date  when  the  claim  was  first  preferred. 
Ihid.  *^ 

83.  When  certain  testimonials  of  title,  under 
a  Spanish  grant,  have  been  admitted  without 
exception  before  the  commissioners  of  the  United 
States  for  the  adjustment  of  claims  to  land  i& 
Florida,  and  before  the  superior  court  in  Middle 
Florida^  without  objection  as  to  the  mode  an« 
form  ot  their  proof  3  the  supreme  court,  on  aK 
appeal,  will  tiot  interfere  witn  the  question  a«  m 
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the  suflioiency  of  the  proof^  or  the  authenticity 
of  the  acts  relating  to  the  title,  which  had  been 
admitted  by  the  authorities  in  Florida,  which 
was  the  tribunal  to  judge  of  the  evidence.    Jbid, 

84.  Breward  petitioned  the  governor  of  East 
Florida,  intending  to  establish  a  saw-mill  to  saw 
lumber  on  St.  John's  river,  for  a  gra&t  of  five 
miles  square  of  land,  or  its  e(juivalenl  ^  ten  thou- 
sand acres  to  be  in  the  neighbourhood  of  the 
place  desi^ated,  and  the  remaining  six  thou- 
sand acres  in  Cedar  Swamp,  on  the  west  side  of 
St.  John's  river,  and  in  Cabbage  Hammock,  on 
the  east  side  of  the  river.  The  governor  granted 
the  lands  asked  for,  on  the  condition  tnat  the 
mill  should  be  built  j  and  the  condition  was 
complied  with.  On  the  27th  of  May,  1817,  the 
surveyor-general  surveyed  seven  thousand  acres 
under  the  grant,  including  Little  Cedar  Creek, 
and  bound^  on  three  sides  by  Big  Cedar  Creek, 
including  the  miU.  This  grant  and  survey  weie 
confirmed.  The  Untied  States  v.  Breward^  16 
Peters,  143. 

85.  Three  thousand  acres  were  laid  off  on  the 
northern  part  of  the  river  St.  John's  and  east  of 
the  Royal  Road,  leading  from  the  river  to  St. 
Mary's,  four  or  five  miles  from  th*  first  survey. 
This  survey  having  been  made  at  a  place  not 
within  the  grant,  was  void ;  but  the  court  held 
that  the  grantee  is  to  be  all<}wed  to  survey  under 
the  grant  three  thousand  acres  adioinmg  the 
survey  of  seven  thousand  acres,  if  so  much 
vacant  land  can  be  found ;  and  patents  for  the 
same  shall  issue  for  the  land,  if  laid  out  in  con- 
formity with  the  decree  of  the  court  in  this  ca»e. 
Rid. 

R«>.  In  1819,  two  thousand  acres  were  survey- 
ed i«:  Cedar  Swamp,  west  of  the  river  St.  John's, 
at  a  y}eLce  known  by  the  name  of  Sugar  Town  * 
this  survey  was  confirmed.    Ibid. 

87.  Four  thousand  acres,  by  survey,  dated 
April,  1819,  in  Cabbage  Hammock,  were  laid 
out  by  the  surveyor-general.  This  survey  was 
confirmed.    Ibid, 

88.  By  the  eighth  article  of  the  Florida  treaty, 
all  grants  of  lands  made  before  the  24th  of  Jan- 
uary, 1824,  by  his  Catholic  Majesty,  were  con- 
firmed ;  but  all  grants  made  since  the  time  when 
the  fifst  proposal  by  his  Majesty  for  the  cession 
of  the  country  was  made,  are  declared  and  agreed 
by  the  treaty  to  be  void.  The  survey  of  five 
thousand  acres  having  been  made  at  a  different 
place  from  the  land  granted,  would,  if  confirm- 
edj  be  a  new  appropriation  of  so  much  land,  and 
void,  if  it  had  been  ordered  by  the  governor  of 
Florida :  and  of  course  it  is  void  having  nothing 
to  uphold  it  but  the  act  of  the  surveyor-general. 
Cited,  10  Peters,  309.     Ibid. 

89.  In  the  superior  court  of  East  Florida,  the 
counsel  for  the  claimant  ofiered  to  introduce 
testimony  in  regard  to  the  survey  of  three  thou- 
sand acres ;  and  the  counsel  of  the  United  States 
withdrew  his  objections  to  the  testimony.  The 
admission  of  the  evidence  did  not  prove  the  sur- 
vey to  have  been  made.  Proof  of  the  signature 
of  the  surveyor-general  to  the  return  of  survey 
made  the  survey  prima  facie  evidence.  Citea, 
Mrs.  Wiggins's  case,  14  Pel«)rs,  346.     Ibid. 

90.  The  proof  of  the  signi  ture  of  Aguilar  to 


the  certificate  of  a  copy  of  the  grant  by  the  f» 
vernor  of  East  Florida,  authorizes  its  admissioD 
in  evidence ;  but  this  does  not  establish  the  va- 
lidity of  the  concession.  To  test  the  validity  of 
the  survey,  it  was  necessary  to  give  it  in  evi- 
dence ;  but  the  survey  did  not  give  a  good  title 
to  the  land.     Ibid. 

91.  The  United  States  have  a  right  to  di^irove 
a  survey  made  by  the  surveyor-general,  if  the 
survey  on  the  ground  does  not  correspond  to  the 
land  granted.    Ibid. 

92.  On  a  petition  from  Pedro  Miranda,  stating 
services  performed  by  him  for  Spain,  governor 
White,  the  governor  of  East  Florida,  on  the  2^ 
November,  1810,  made  a  grant  to  him  of  eigbl 
leagues  square,  or  three  hundred  and  sixty-eighi 
thousand,  six  hundred  and  forty  acres  of  laod 
on  the  waters  of  Hillsborough  and  Tampa  bajfi^ 
in  the  eastern  district  of  Florida.  No  survey 
was  made  under  this  grant  while  Florida  re- 
mained a  province  of  Spain :  nor  was  any  at- 
tempt made  to  occupy  or  survey  the  land,  until 
after  the  cession  of  Floi ida  to  the  United  States. 
In  1821,  it  Mas  alleged  that  a  survey  was  made 
by  a  surveyor  of  f^st  Florida.  Held,  that  the 
grant  was  void ;  no  land  having  been  severed 
from  the  public  domain  previous  to  the  24lh 
January,  1818,  and  because  the  calls  of  the  eract 
are  too  indefitiite  for  locality  to  be  given  to  t^em. 
The  United  States  v.  Mranda,  16  Peters,  153. 

93.  The  settled  doctrine  of  the  supreme  cocrt, 
in  respect  to  Florida  grants,  is,  thait  grants  em- 
bracing a  wide  extent  of  country,  or  with  a  kige 
area  of  natural  or  artificial  boundaries,  and  which 
granted  lands  were  not  surveyed  before  the  24th 
of  January,  1818,  and  which  are  without  sock 
designation  as  will  give  a  place  of  beginning  for 
a  survey,  are  not  lands  withdrawn  from  the  mass 

I  of  vacant  lands  ceded  to  the  United  Slates  in 
Florida,  and  are  void ;  as  well  on  that  accoont 
as  for  being  so  uncertain  that  locality  cannot  be 
given  to  them.    Ibid. 

94.  On  the  6lh  of  April,  1816,  a  grant  was 
made  by  the  governor  of  Florida  of  Bve  miles 
square,  or  sixteen  thousand  acres  of  land,  oa 
condition  that  a  mill  should  be  bnilt.  The  giant 
of  six  thousand  acres  was  for  Und  cm  Doctors 
Branch,  where  the  mill  was  intended  to  be  erect- 
ed. The  ten  thousand  acres  were  g^nted  on  the 
north-east  side  on  the  lagoon  of  24idian  river 
The  six  thousand  acres  were  surveyed  in  ISlf. 
on  Doctor's  Branch,  and  the  miU  was  bruilt.  Tbc 
survey  under  this  grant  was  confimied..  Thi 
United  States  v.  Low  et  ol.,  16  Peters^  162. 

95.  The  survey  of  ten  thousand  acK>s  «^ 
made  in  February,  1829,  by  the  survej-or-gr^eri: 
of  Florida,  "north- westward ly  of  the  Iwid  '2* 
Indian  river,  and  west  of  the  prairies  of  ^*e 
stream  called  North  Creek,  which  empties  its^etf 
at  the  head  or  pond  of  said  river."    The  offici*: 
return  of  the  surveyor-general  has  acceded  to  a 
the  force  of  a  deposition.    The  land  grantect 
could  only  be  surveyed  at  the  place  granted; 
if  elsewhere,  it  w^ould  have  been  a  new  appRK 
priation,  and  therefore  void,  and  contrary  to  the 
eighth  article  of  the  treaty  with  Spain.     iU. 

96.  According  to  the  strict  ideas  of  cooformiqi 
a  survey  to  a  locatiOD,  in  the  United  State%  tfai 
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•orrey  of  ten  thousand  acres  should  be  located 
adjoining  the  natural  object  called  for,  there  be- 
ing no  other  to  aid  and  control  the  general  call  j 
and  therefore  the  head  of  the  laeoon  would  ne- 
cessarily have  formed  one  boundary.  But  it  is 
obvious^  more  latitude  was  allowed  in  the  pro- 
yince  ot  Florida,  under  the  government  of  Spain. 
The  surveyor-general  having  returned  that  the 
survey  was  made  according  to  the  grant,  and  in 
the  aosence  of  other  contradictory  proof,  the 
claim  was  confirmed.    Ibid. 

97.  A  grant  of  five  miles  square,  or  sixteen 
thousand  acres  of  land,  was  made  by  the  Spanish 
governor  of  East  Florida,  at  the  mouth  of  the 
river  Santa  Lucia.  The  petition  for  the  grant 
stated  various  merits  and  losses  of  the  petitioner, 
and  asked  the  grant  of  hve  miles  square,  for  the 
construction  of  a  water  saw-mill.  The  grant  was 
given  for  the  purposes  mentioned,  and  "also 
paying  attention  to  the  services  and  other  mat- 
ters set  forth  in  the  petition."  No  survey  under 
the  grant  was  made  by  the  surveyor-general  of 
Fir  :ida ;  but  a  survey  was  made  by  a  private 
su  veyor.  The  survey  did  not  follow  the  calls 
o    the  grant,  and  no  proof  was  given  that  it  was 

ide  at  the  place  mentioned  in  the  grant.  The 
irvey  and  plat  were  not  made  according  to  the 
stablished  rules  relative  to  surveys  to  l^  made 
>y  the  surveyor-general  under  such  grants.  Nor 
was  the  plat  made  with  the  proportion  of  land 
on  the  river,  required  bv  the  regulations.  The 
superior  court  of  Florida  held  that  the  grant 
having  been  made  in  consideration  of  services 
rendered  by  the  grantee,  as  well  as  for  a  water 
taw-mill,  it  was  valid,  witnout  the  erection  of  the 
mill ;  but  the  survey  was  altogether  void,  and 
of  no  efifect.  The  ciecree  of  the  superiof  court 
of  Florida,  by  which  the  grant  and  survey  were 
confirmed,  was  remanded  to  the  superior  court 
of  Florida ;  that  court  to  order  the  sixteen  thou- 
sand acres  granted,  to  be  surveyed  according  to 
the  principles  stated  in  the  opmion  of  the  su- 
preme court.  It  has  often  been  held  that  the 
authorities  of  Spain  had  the  power  to  grant  the 
public  domain,  in  accordance  with  their  own 
ideas  of  the  merits  and  considerations  presented 
by  the  grantee ;  and  that  the  powers  of  the  su- 
preme court  of  the  United  States  extend  only  to 
the  inquiry,  whether,  in  fact,  the  grant  had  been 
tnade,  ana  its  legal  effect  when  made,  in  cases 
frhere  thf  law  by  implication  introduced  a  con- 
Jition,  or  I  ,ras  peculiar  in  its  provisions.  No 
special  ontinance  of  Spain  introauces  conditions 
into  mill  grants.  Tke  United  States  v.  Hanson,  16 
Peters,  196. 

98.  The  certificate  of  a  private  surveyor,  that 
be  had  permission  from  the  governor  of  the  ter- 
ritory to  make  a  survey  of  the  land  granted,  is 
no  evidence  of  the  fact.  There  is  a  marked  and 
^de  difference  in  the  efifect  of  the  certificate  of 
the  surveyor-general  and  of  a  private  individual, 
'who  assumes  to  certify  without  authority.    Ibid, 

99.  Instructions  of  1811,  as  to  the  duties  of 
tbe  surveyor-general,  in  making  surveys  under 
grants,  by  the  governors  of  the  public  lands  in 
Spain,    ibid. 

100.  A  grant  by  a  Spanish  goremor  of  Florida, 
Vol.  I.      64 


meant  not,  as  in  the  states  of  the  United  States, 
a  perfect  title;  but  an  incipient  right,  which, 
when  surveyed,  required  confirmation  by  the 
governor ;  the  duty  of  confirmation  by  the  acts 
of  congress,  ie  deputed  to  the  courts  of  justice 
of  the  United  States,  in  execution  of  the  treaty 
with  Spain.    Ibid, 

101.  The  same  credence  that  was  accorded  to 
the  return  of  the  surveyor-general,  by  the  Span- 
ish government,  is  due  to  it  by  the  courts  of  the 
United  States.  Plats  and  certificates,  because 
of  the  official  character  of  the  surveyor-general, 
have  accorded  to  them  the  force  and  charactef 
of  a  deposition.    Ibid. 

102.  A  grant  of  fifteen  thousand  acres  by  the 
Spanish  governor  of  East  Florida,  in  considera- 
tion of  important  services  performed  on  behalf 
of  the  government  of  Spain,  to  George  Atkinson, 
confirmed  by  the  supreme  court.  By  the  eight> 
article  of  the  Florida  treaty,  no  grants  of  land 
made  after  the  24th  of  January,  1818,  were 
valid ;  nor  could  a  surrey  be  valid  on  lands  other 
than  those  authorized  oy  the  grant  Still  the 
power  to  survey,  in  conformity  to  the  conces- 
sions, existed  up  to  the  change  of  fiags.  The 
United  States  v.  Clarke,  16  Peters,  228. 

103.  Spain  had  the  power  to  make  grants 
founded  on  any  consideration^  and  subject  to  any 
restrictions  within  her  dommiona.  If  a  grant 
was  binding  on  that  government,  it  is  so  on  the 
United  States,  the  successor  of  Spain.  AH  the 
grants  of  land  made  by  the  lawful  authorities 
of  the  king  of  Spain,  before  the  24th  of  January. 
1818,  were,  by  the  treaty,  ratified  and  confirmea 
to  the  owners  of  the  lands.    Ibid, 

104.  The  grant  to  Atkinson  was  for  the  land 
he  mentioned  in  his  petition,  or  for  any  other 
lands  within  the  quantity  granted,  not  at  the 
place  specially  mentioned  in  the  grant,  but  at 
other  places.  Held,  that  these  surveys  were 
valid,  notwithstanding  that  they  were  made  at 
difi^erent  places.    Ibid, 

105.  A  claim  for  eight  thousand  acres  of  land 
in  East  Florida,  founded  on*a  petition  of  Do- 
mingo Acosta  to  governor  Coppinger,  made  on 
the  20th  May,  1816.  The  petition  stated  that 
services  had  been  performed  by  the  claimant 
for  the  defence,  support,  and  advancement  of 
the  town  of  Femandina,  which  had  never  been 
awarded.  Governor  Coppinger  gave  a  decree  in 
favour  of  the  petitioner,  ''it  being  the  will  of 
the  sovereign  that  the  merits  of  his  subjects 
should  be  rewarded.''  The  originals  of  the  peti- 
tion and  decree  were  not  produced,  they  having 
been  lost ;  but  a  certificate  signea  by  Don  To* 
mas  Aguilar,  the  secretary  of  the  government 
was  exhibited,  which  stated  that  the  copies  of 
the  petition  and  decree,  which  were  given  in 
evidence,  had  been  faitnfully  drawn  from  the 
originals  in  his  office.  Four  plats  and  certifi- 
cates of  survey,  made  by  Clarke,  surveyor  of 
the  province,  two  of  which  surveys  were  made 
before  the  241h  January,  1818,  and  one  on  the 
14th  February,  1818;  another  on  the  20th  Janu- 
ary, 1820,  were  given  in  evidence,  without  ob- 
jection, in  the  court  below,  to  show  the  location 
of  the  land  claimed.    The  decree  of  the  snpe* 
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rior  court  of  FJorida,  in  favoar  of  the  claim- 
ant,  was  affirmed.  Tkt  UniUd  States  v.  Jeotta, 
17  Peters,  16. 

106.  The  official  certificaiea  of  the  secretary 
of  the  eovernroent  of  Floridai  during  the  domi- 
nion of  Spain  over  the  territory,  after  evidence 
that  no  originals  could  be  found  in  the  proper 
office,  were  sufficient  evidence  of  the  copies  of 
the  petition  and  decree  of  the  flovemor,  no  proof 
having  been  given  to  contradict  or  impair  the 
force  of  the  same.    Ibid. 

107.  The  governor  of  the  territory  of  Florida, 
as  the  deputy  of  the  king  of  Spain,  was  the  sole 
judge  of  the  merits  on  which  the  claim  stated 
m  the  petition  was  founded,  and  he  had  un- 
doubted power  to  reward  the  merits  of  the 
grantee.  This  has  been  so  decided  in  many 
cases.    Ibid. 

108.  Although,  in  the  governor's  decree,  there 
may  be  no  description  of  any  place  where  the 
land  should  be  located,  still  it  is  binding  as  far 
as  it  went.  The  surveyor-general  having  been 
ordered  to  surrey  the  land  solicited,  on  places 
vacant,  and  without  injur^r  to  third  persons,  the 
acts  ot  the  officer  came  in  aid  of  the  decree. 
Ibid. 

109.  The  surveyor-general  having  executed 
the  governor's  decree  before  the  i»g8  of  the 
(Jnited  States  and  Spain  were  exchanged,  all  the 
surveys  are  valid.  That  there  were  several  sur- 
veys, is  no  objection  to  their  validity.    Ibid. 

110.  The  plats  of  the  surveys  bavini;  been 
read  in  the  court  below,  without  objection,  the 
proofs  authorixed  the  decree.    Ibid. 


FORECLOSnR£  OF  A  MORTGAGE. 

1.  A  decree  of  foreclosure  of  a  mortgage  and 
of  a  sale,  are  to  be  considered  as  the  final  decree 
in  the  sense  of  a  court  of  equity :  and  the  pro- 
ceedings on  the  decree  are  a  mode  of  enforcing 
the  rights  of  the  creditor,  and  for  the  benefit  of 
the  debtor.  The  original  deoree  of  foreclosure 
is  filial  on  the  merits  of  the  controversy.  If  a 
sale  is  made  after  such  a  decree,  the  defendant 
not  having  appealed,  as  he  had  a  right  to  do, 
the  rights  of  the  purchaser  would  not  be  over- 
thrown or  invalidated  even  by  a  reversal  of  the 
decree.  Whiting  et  d.  v.  Tki  Bank  of  tki  United 
States,  13  Peters,  7. 

2.  After  a  decree  of  foreclosure  of  a  mortgage 
and  a  sale,  and  the  death  of  the  defendant  takes 
place  after  the  decree,  it  is  not  necessary  to 
revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property 
can  be  made.    Ibid. 


FOREIGN  ATTACHMENT. 

1.  Under  the  attachment  law  of  Maryland, 
when  the  defendant  appears  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings^  ac- 


cording to  the  course  of  ordinary  actions.  GnUs 
borougk  V.  Orr^  8  Wheat.  217 :  5  Cond.  Rep 
412. 

2.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach* 
ment  act  of  Rhode  Island.  Franklin  v.  Ward  et 
d.f  3  Mason's  C.  C.  R.  136. 

3.  A  foreign  attachment  under  the  law  of  ?ir- 
gioia.  (R.  C.  1819,  ch.  123,  p.  474,)  is  not  a  pro- 
ceeding  in  rem.  It  is  a  suit  by  a  plaintiff  against 
defendant ;  and  a  decree  in  such  a  case  is  coii- 
clusive  evidence  only  asainst  parties  and  pii- 
vies.  Thus  C.  being  indebted  to  W.  gave  his 
note  for  the  amount,  and  W.  assigned  the  note 
to  M..  and  W.  afterwards  left  the  country.  R., 
a  creditor  of  W.,  attached  the  effects  of  W.  in 
the  hands  of  C. ;  C.  had  notice  of  the  assignment 
of  his  note  to  M.  A  decree  was  rendeied  in 
favour  of  R.  M.  subsequently  brought  soit 
upon  the  note  against  C,  but  the  decree  was 
satisfied  before  service  of  the  process  in  the  se- 
cond suit.  C.  pleaded  the  decree  in  favour  of 
B.,  in  bar  of  M.'s  right  of  action,  and  to  thii 
plea  M.  demurred.  The  court  sustained  ihs 
demurrer,  on  the  ground  that  a  decree  rendered 
in  a  suit  between  two  parties^  is  not  admissible 
evidenoe  in  a  soit  between  one  of  those  parties 
and  a  third  party.  But  the  court  held,  that  if 
M.  had  been  a  party  to  the  first  suit,  the  decree 
would  have  opemted  as  a  bar,  and  the  demarret 
would  have  been  overruled.  Manken  v.  Jofta 
Chandler  If  Coj  2  Brockenb.  C.  C.  R.  125. 

4.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robert  Barry,  and  had  filed  au  account  against 
James  D.  Barry,  said  to  have  been  assnmeid  by 
Robeg  Barry,  the  plaintiff  in  error.  Robert 
Barry  apoeared,  cave  special  bail,  and  dis- 
charged the  attachment.  The  plaintiff  below 
then  filed  a  declaration  of  '<  indebitatus  assump- 
sit,'' "  for  money  had  and  received,"  and  '*  for 
0oods  sold  and  delivered,''  to  which  Robert 
Barry  pleaded  the  general  issue.  The  paAies 
went  to  trial,  and  a  verdict  and  judgment  were 
rendered  for  the  defendant  in  error.  The  court 
attaches  no  importance  to  the  variance  between 
the  account  filed  when  the  attachment  issued, 
and  the  declaration  filed  after  the  sttachment 
was  dissolved,  by  the  entry  of  bail,  and  the  ap- 
pearance of  the  defendant.  The  defendant 
Ikaving  pleaded  to  the  declaration,  the  cause 
stood  as  if  the  suit  had  been  brought  in  the 
usual  manner,  and  no  reference  can  be  kui  to 
the  proceedings  on  the  attachment.  Barry  v. 
Foytes,  1  Peters,  315. 

5.  Under  the  foreign  attachment  law  of  Penn- 
sylvania, a  foreign  attachment  tdbj  be  laid  oo 
property  in  the  hands  of  the  plaintiff  in  the  at- 
tacoment.  GndghU  v.  NoUnagfe  ^  MamitmoUiM, 
Peters'  C.  C.  R.  345. 

6.  The  forms  of  proceedings  under  the  foceigv 
attachment  laws  of  Pennsylvania  are  as  foUbv. 
They  commence  with  the  ordinary  writ  of  at- 
tachment, a'hich  is  served  on  the  goods  end 
chattels  of  the  debtor  in  whose  hands  soever  or 
possession  the  same  may  be  found,  or  upon  any 
person  who  may  be  indebted  to  the  defendant 
m  the  attachment.  Upon  the  return  of  the  vril^ 
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tfui  g&mishee  m  to  enter  aa  mppeamocei  which 
it  ^nerally  by  attorney,  onieta  a  elaaie  of 
eapias  haa  oeeo  inMrted  in  the  writ,  in  which 
case  he  must  sive  bail  for  hia  af^peaimnee. 
Judgment  by  default  is  then  entered  againat  the 
defendant  at  the  third  term^  as  a  matter  of 
course.  After  this  a  scire  facias  issues  a|^inst 
the  garnishee,  to  show  cause  vfhy  the  plaintiff 
shall  not  h^we  execution  against  him,  ot  the  de- 
fendant's propertjT  attache  in  his  hands.  To 
this  writ  tne  garnishee  may  plead  the  general 
issue,  nulla  bona )  or  any  special  matter  tending 
to  show  that  the  effects  in  nis  hands  or  the  debt 
duo  by  him  ought  not  to  be  condemned.  If  the 
issue  is  found  against  the  garnishee,  or  if  he 
should  not  appear  and  pleaJ,  judgment  is  ren- 
dered ^inst  him.  In  aid  of  this  process,  the 
plaintiff  may  compel  the  samishee  to  answer  on 
oath  to  interrogatories  to  be  propounded  to  him, 
calculated  to  draw  from  him  a  discovery  of  the 
^property  of  the  defendant  he  may  have  in  his 
nands,  and  of  the  debts  which  he  may  owe  him. 
Ikid.  346. 

7.  Where  the  garnishee  is  plaintiff  in  the  at- 
tachment, the  summons,  scire  facias,  interroga* 
tories,  or  any  coercive  process,  is  not  necessary. 
Auf.  346. 

8.  Lands  are  subject  to  foreign  attachment  in 
Pennsylvania.    Ibid, 

9.  In  proceedings  of  foreign  attachment  against 
lands  in  Pennsylvania,  there  is  no  garnishee,  and 
execution  goes  against  the  lands.    Jbid. 

10.  Where  a  foreign  attachment  is  laid  on 
property  or  debts  in  the  hands  of  the  plaintiff  in 
the  attachment,  the  plaintiff  retains  the  effects 
to  satisfy  his  debt  in  consequence  of  the  judg- 
ment:  but  in  such  a  case  tne  defendant  is  ^- 
Voweu  in  an  action  sgainst  the  plaintiff  to  traverse 
the  plea,  and  thus  to  contest  the  debt,  recovered 
01  the  attachment.    Jbid, 

11.  A  sheriff,  having  a  writ  of  foreign  attach- 
ment issued  according  to  the  laws  of  New  Jersey, 
proceeded  to  levy  the  same  on  the  property  or 
the  defendant  in  the  attachment.  After  the  at- 
tachment was  issued,  the  pUintiff  took  the  pro- 
missory notes  of  the  defendant  for  his  debt, 
payable  at  a  future  time ;  but  no  notice  of  this 
adjustment  of  the  claim  of  the  plaintiff  was 
given  to  the  sheriff,  nor  was  the  suit  on  which 
the  attachment  issued  discontinued.  The  de- 
fendant brought  replevin  for  the  property  at- 
tached, the  sheriff  having  refused  to  redeliver 
iL  Held,  that  the  sheriff  was  not  responsible 
for  levying  the  attachment  for  the  debt  so  satis- 
fied, or  for  refusing  to  redeliver  the  property 
attached.    Ltvingstan  v.  Smithj  5  Peters,  90. 

12.  A  previous  attachment,  issued  under  the 
law  of  New  Jersey,  of  property  as  the  rig^t  of 
another,  could  not  divest  the  interost  of  the  ac- 
tual owner  of  the  property  in  the  same,  so  as  to 
prevent  the  sheriff  attachin^f  the  same  property 
under  ml  writ  of  attachment  issued  for  a  debt  of 
the  same  actual  owner.    Ibid. 

13.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  possession  by  the  officer,  unless 
iha  famishee  will  give  security  therefor.    At  all 


eventSt  the  law  provides,  positively,  that  the  pro- 
perty shall  remain  in  his  power.  The  reasona- 
ble construction  of  the  act  would  seem  to  be^ 
that  if  the  ofilcer  leaves  the  property  in  posses- 
sion of  the  garnishee  without  security,  he  is  him- 
self answerable  for  the  forthcoming,  and  in  the 
mean  time  he  retains  the  power  to  remove  the 
effects.  The  possession  ot  the  garnishee  must 
be  virtually  his  possession ;  and  thus  the  powet 
of  the  ofiioer  over  the  attached  effects  which  the 
law  requires,  would  be  preserved.  Braskuar  ▼. 
Wui  9t  o/.,  7  Peters.  691. 

14.  Where  the  plaintiffs  in  a  foreign  attao 
ment  consented  to  the  sale  of  ihe  property 
attached,  and  the  same  was  sold  by  the  garnishee 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  ot 
the  property  and  the  proceeds  was  producea 
the  supreme  court  held  that  the  plaintiffs  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attachment.  Pennsylvania,  i^td 
622. 

15.  On  the  14th  September,  1807,  a  foreign 
attachment  was  laid  on  the  property  of  L.,  in  the 
hands  of  the  defendant  j  on  the  19th  of  Septem- 
ber, the  defendant  received  goods  belonging  to 
L.,  who.  at  that  time,  was  under  acceptances  oi 
bills  enaorsed  by  L.,  and  which  on  their  protest, 
for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  entitled  the  plaintiff  to  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  defend- 
ants, notwithstanding  his  liability  for.  and  his 
subiiequent  payment  of  the  bills  enaorsed  by 
him.     Taylor  v.  Gardner,  2  Wash.  C.  C.  R.  488. 

16.  The  plaintiff  issued  a  foreign  attachment 
against  the  defendant,  a  merehant  of  Canton,  for 
the  recovery  of  damages^  to  the  amount  of  four 
thousand  Ave  hundred  aollars,  upon  a  promise 
made  by  him,  for  a  valuable  consideration,  to 
deliver  to  the  plaintiff  a  quantity  of  tea  of  a  cer- 
tain quality,  which  promise  he  bad  not  complied 
with,  but  had  broken.  By  the  court : — The  law 
of  Pennsylvania,  of  1705,  has  received  a  libersl 
construction  in  the  courts  of  the  state,  so  as  to 
extend  its  remedies  to  debts  contracted  in  fo- 
reign countries,  by  persons  who  never  resided  in 
the  state.  The  levy  is  remedial,  and  ought  ^o 
be  so  construed  as  to  remove  the  mischief  which 
is  spoken  of.  Fieher  v.  Consequoy  2  Wash.  C.  C. 
B.  382. 

17.  To  constitute  such  a  debt  as  may  be  pur- 
sued by  a  foreiffu  attachment,  under  the  law  of 
Pennsylvania,  tne  demand  must  arise  under  a 
contract,  without  which  no  debt  can  be  created ' 
and  the  measure  of  the  damages  must  be  such 
as  the  plaintiff  cap  aver,  by  affidavit,  to  be  due, 
without  which,  special  bad  cannot  regularly  be 
demanded.    Aii. 

18.  The  remedy  by  foreign  attachment  will 
not  lie  for  demands  which  arise,  ex  delicto,  t^ 
where  special  bail  cannot  regularly  be  required. 
Ibid, 

19.  The  promise  of  the  defendant  to  deliver 
teas  of  a  certain  quality,  was  not  complied  witAX 
and  as  the  plaintiff  swore  that  the  difference  bo* 
tween  the  teas  promised  and  those  delivered 
amounted  to  a  particular  sum ;  a  foreign  atlaoit 
ment  lies.    Ibid, 
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rior  court  of  Florida,  in  favour  of  the  claim- 
ant, was  afiirined.  Tki  Unittd  StaUM  ▼.  AeoMtOj 
17  Peters,  16. 

106.  The  official  certificaiet  of  the  secretary 
of  the  eovernroent  of  Florida,  during  the  domi- 
nion of  Spain  o?er  the  territory,  after  evidence 
that  no  originals  could  be  found  in  the  proper 
office,  were  sufficient  evidence  of  the  copies  of 
the  petition  and  decree  of  the  flovemor,  no  proof 
having  been  given  to  contradict  or  impair  the 
force  of  the  same.    Ibid* 

107.  The  governor  of  the  territory  of  Florida, 
as  the  deputy  of  the  king  of  Spain,  was  the  9ole 
judge  of  the  merits  on  which  the  claim  stated 
in  the  petition  was  founded,  and  he  had  un- 
doubted power  to  reward  the  merits  of  the 
grantee.  This  has  been  so  decided  in  many 
cases.    Ibid. 

108.  Although,  in  the  governor's  decree,  there 
may  be  no  description  of  any  place  where  the 
land  should  be  located,  still  it  is  binding  as  far 
as  it  went.  The  survevor-geueml  having  been 
ordered  to  survey  the  land  solicited,  on  places 
vacant,  and  without  injur)r  to  third  persons,  the 
acts  ot  the  officer  came  in  aid  of  the  decree. 
Ibid, 

109.  The  surveyor-general  having  executed 
the  governor's  decree  before  the  i»g8  of  the 
(Jnited  States  and  Spain  were  exchanged,  all  the 
survejrs  are  valid.  That  there  were  several  sur- 
veys, is  no  objection  to  their  validity.    Ibid. 

110.  The  plats  of  the  surveys  bavini;  been 
read  in  the  court  below,  without  objection,  the 
proofs  authorized  the  decree.    Ibid. 


FOR£CLOSnR£  OF  A  MORTGAGE. 

1.  A  decree  of  foreclosure  of  a  mortgage  and 
of  a  sale,  are  to  be  considered  as  the  final  decree 
in  the  sense  of  a  court  of  equity;  and  the  pro- 
ceedinffs  on  the  decree  are  a  mode  of  enforcing 
the  rights  of  the  creditor,  and  for  the  benefit  of 
the  debtor.  The  original  decree  of  foreclosure 
is  filial  on  the  merits  of  the  controversy.  If  a 
sale  is  made  after  such  a  decree,  the  defendant 
not  having  appealed,  as  he  had  a  right  to  do, 
the  rights  of  the  purchaser  would  not  be  over- 
thrown or  invalidated  even  by  a  reversal  of  the 
decree.  Whiiing  et  d.  v.  Tki  Bank  of  tki  United 
States,  13  Peters,  7. 

2.  After  a  decree  of  foreclosure  of  a  mortgage 
and  a  sale,  and  the  death  of  the  defendant  takes 
place  after  the  decree,  it  is  not  necessary  to 
revive  the  proceedings  against  the  heirs  of  the 
deceased  party,  before  a  sale  of  the  property 
can  be  made.    Ibid. 


FOREIGN  ATTACHMENT. 

1.  Under  the  attachment  law  of  Maryland, 
when  the  defendant  appears  and  dissolves  the 
attachment,  it  is  not  necessary  that  there  should 
be  a  declaration  and  subsequent  pleadings^  ac- 


cording to  the  course  of  ordinary  actions.  GoUs 
borouffi  V.  Orr,  8  Wheat.  217 ;  5  Cond.  Rep 
412. 

2.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  nmishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  y.  Ward  d 
d.,  3  Mason's  C.  C.  R.  136. 

3.  A  foreign  attachment  under  the  law  of  Vir- 
ginia. (R.  C.  1819,  ch.  123,  p.  474,)  is  not  a  pro- 
ceeding in  rem.  It  is  a  suit  oy  a  plaintiff  against 
defendant ;  and  a  decree  in  such  a  case  is  con- 
clusive evidence  only  against  parties  and  pri^ 
vies.  Thus  C.  being  indebted  to  W.  gave  bis 
note  for  the  amount,  and  W.  assigned  the  Dots 
to  M..  and  W.  afterwards  left  the  country.  IIL, 
a  creditor  of  W.,  attachett  the  effects  ol  W.  in 
the  hands  of  C. ;  C.  had  notice  of  the  aseigniDeot 
of  his  note  to  M.  A  decree  was  rendered  ia 
favour  of  R.  M.  sub»equenlly  brought  soit 
upon  the  note  against  C,  but  the  decree  was 
satisfied  before  service  of  the  process  in  the  se- 
cond suit.  C.  pleaded  the  decree  in  favour  of 
B.,  in  bar  of  M.'»  right  of  action,  and  to  this 
plea  M.  demurred.  The  court  aostaioed  ihe 
demurrer,  on  the  ground  that  a  decree  rendered 
in  a  suit  between  two  parties^  is  not  admissible 
evidenoe  in  a  suit  between  one  of  those  parties 
and  a  third  party.  But  the  court  held,  that  if 
M.  had  been  a  party  to  the  first  suit,  the  decree 
would  have  operated  as  a  bar,  and  the  demnricf 
woutd  have  been  overruled.  Manken  v.  Jokn 
Chandler  ^  Co ,  2  Brockenb.  C.  C.  R.  125. 

4.  The  defendant  in  error  had  sued  out  an 
attachment,  under  the  law  of  Maryland,  against 
Robert  Barry,  and  had  filed  an  account  against 
James  D.  Barry,  said  to  have  been  assumed  by 
RobeH  Barry,  the  plaintiff  in  error.  Robert 
Barry  apoeared,  gave  special  bail,  and  dis- 
charged the  attachment.  The  |>laintiff  below 
then  filed  a  declaration  of  "  indebitatus  asmop- 
sit,"  "for  money  had  and  received,"  and  ^for 
0>ods  sold  and  delivered,"  to  which  Robeit 
Barry  pleaded  the  general  issue.  The  paAies 
went  to  trial,  and  a  verdict  and  judgment  were 
rendered  for  the  defendant  in  error.  The  court 
attaches  no  importance  to  the  variance  between 
the  account  filed  when  the  attachment  t^eoed, 
and  the  declaration  filed  after  the  attachment 
was  dissolved,  by  the  entry  of  bail,  and  the  ap- 
pearance of  the  defendant.  The  defendant 
Ikaving  pleaded  to  the  declaration,  the  cause 
stood  as  if  the  suit  had  been  broc^t  in  the 
usual  manner,  and  no  reference  can  be  had  id 
the  proceedings  on  the  attachment.  Barry  t. 
Foyles,  1  Peters,  315. 

5.  Under  the  foreign  attachment  law  of  Fnm- 
sylvania,  a  foreign  attachment  maj  be  laid  qq 
property  in  the  hands  of  the  plaintiff  in  the  at- 
tacoment.  GraigkU  v.  Nottnagfe  ^  Ifonfswtfw, 
Peters'  C.  C.  R.  345. 

6.  The  forms  of  proceedings  imder  the  foieigu 
attachment  laws  of  Pennsylvania  an  as  foQev. 
They  commence  with  the  ordinary  writ  of  at- 
tachment, «*hidi  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever  or 
pcssession  the  same  may  be  found,  or  upon  msj 
person  who  may  be  indebted  to  the  defendant 
m  the  attachment.  Upon  the  return  of  tke  wri^ 
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tfui  g&mishee  m  to  enter  aa  appeamncei  which 
it  generally  by  attorney,  onlets  a  ejauie  of 
eapias  haa  been  ineerted  in  the  writ,  m  which 
case  he  must  sive  bail  for  his  aj^peamnee. 
iodgroent  by  deiaalt  is  then  entered  againat  the 
defendant  at  the  third  terni^  a«  a  matter  of 
course.  After  this  a  scire  Dacias  issnes  a^piinst 
the  garnishee,  to  show  cause  why  the  plaintiff 
shall  not  have  execution  against  him,  of  the  de- 
fendant's property  attach^  in  his  hands.  To 
this  writ  the  garnishee  may  (ilead  the  general 
issue,  nulla  bona ;  or  any  special  matter  tending 
to  show  that  the  effects  in  nis  hands  or  the  debt 
due  by  him  ought  not  ta  be  condemned.  If  the 
issue  is  found  against  the  garnishee,  or  if  he 
should  not  appear  and  pleaJ,  judjg^ment  is  ren- 
dered ^inst  him.  In  aid  of  this  process,  the 
plaintiff  may  compel  the  samishee  to  apsweron 
oath  to  interrogatories  to  be  propounded  to  him, 
calculated  to  draw  from  him  a  discovery  of  the 
.property  of  the  defendant  he  may  have  in  his 
nands,  and  of  the  debts  which  he  may  owe  him. 
Ibid,  346. 

7.  Where  the  garnishee  is  plaintiff  in  the  at- 
tachment, the  summons,  scire  facias,  interroga- 
tories, or  any  coercive  process,  is  not  necessary. 
Ibid,  346. 

8.  Lands  are  subject  to  foreign  attachment  in 
Pennsylvania.    Ibid, 

9.  In  proceedings  of  foreign  attachment  against 
lands  in  Pennsylvania,  there  is  no  garnishee,  and 
execution  goes  against  the  lands.    Ibid, 

10.  Where  a  foreign  attachment  is  laid  on 
property  or  debts  in  the  hands  of  the  plaintiff  in 
the  attachment,  the  plaintiff  retains  the  effects 
to  satis^  his  debt  in  consequence  of  the  judg- 
ment:  but  in  such  a  case  tne  defendant  is  al- 
io weu  in  an  action  sgainst  the  plaintiff  to  traverse 
the  plea,  and  thus  to  contest  the  debt,  recovered 
01  the  attachment.    Ibid, 

11.  A  sheriff,  having  a  writ  of  foreign  attach* 
ment  issued  according  to  the  laws  of  New  Jersey, 
proceeded  to  levy  the  same  on  the  property  oi 
the  defendant  in  the  attachment.  After  the  at- 
tachment was  issued,  the  pUintiff  took  the  pro- 
missory notes  of  the  defendant  for  his  debt, 
payabfe  at  a  future  time ;  but  no  notice  of  this 
adjustment  of  the  claim  of  the  plaintiff  was 
given  to  the  sheriff,  nor  was  the  suit  on  which 
the  attachment  issued  discontinued.  The  de- 
fendant brought  replevin  for  the  property  at- 
tached, the  sheriff  having  refused  to  redeliver 
iL  Held,  that  the  sheriff  was  not  responsible 
for  levying  the  attachment  for  the  debt  so  satis- 
iSedf  or  for  refusing  to  redeliver  the  property 
attached.    Ltving$tan  v.  Smith,  5  Peters,  90. 

12.  A  previous  attachment,  issued  under  the 
law  of  New  Jersey,  of  property  as  the  ri|^t  of 
another,  could  not  divest  the  interest  of  the  ac- 
teal  owner  of  the  property  in  the  samOi  so  as  to 
prevent  the  sheriff  attaching  the  sam/e  property 
under  a  writ  of  attachment  issued  for  a  debt  of 
the  same  actual  owner.    Ibid, 

13.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  possession  by  Uie  officer,  unless 
the  garnishee  will  give  security  therefor.    At  all 


events^  the  law  provides,  positively,  that  the  pro- 
perty shall  remain  in  his  power.  The  reasona- 
ble construction  of  the  act  would  seem  to  be^ 
that  if  the  officer  leaves  the  property  in  posses- 
sion of  the  garnishee  without  security,  he  is  him- 
self answerable  for  the  forthcoming,  and  in  the 
mean  time  he  retains  the  power  to  remove  the 
effects.  The  possession  ot  the  garnishee  must 
be  virtually  his  possession ;  and  thus  the  powet 
of  the  officer  over  the  attached  effects  which  the 
law  requires,  would  be  preserved.  Braskuar  v. 
IFfstfta/.,  7Peters.691. 

14.  Where  the  plaintiffs  in  a  foreign  attao 
ment  consented  to  the  sale  of  the  propertv 
attached,  and  the  same  was  sold  by  tbegarnishee 
who  received  the  proceeds  of  the  sale,  and  after- 
wards became  insolvent,  and  thus  a  total  loss  oi 
the  property  and  the  proceeds  was  producea 
the  supreme  court  held  that  the  plaintiffs  in  the 
attachment  were  legally  responsible  to  the  de- 
fendant in  the  attachment.  Pennsylvania.  Ibid 
622. 

15.  On  the  14th  September,  1807,  a  foreisa 
attachment  was  laid  on  the  property  of  L.,  in  the 
hands  of  the  defendant;  on  the  19th  of  Septem- 
ber, the  defendant  received  goods  belonging  to 
L.,  who.  at  that  time,  was  under  acceptances  ol 
bills  enaorsed  by  L.,  and  which  on  their  protest, 
for  non-payment  by  L.,  the  defendant  paid. 
The  attachment  entitled  the  plaintiff  to  the  pro- 
ceeds of  the  goods  in  the  hands  of  the  defend- 
ants, notwithstanding  his  liability  for.  and  his 
subsequent  payment  of  the  bills  enuorsed  by 
him.     Taylor  v.  Gardner,  2  Wash.  C.  C.  R.  488. 

16.  The  plaintiff  issued  a  foreign  attachment 
against  the  defendant,  a  merchant  of  Canton,  for 
the  recovery  of  damages^  to  the  amount  of  four 
thousand  five  hundred  aollars,  upon  a  promise 
made  by  him,  for  a  valuable  consideration,  to 
deliver  to  the  plaintiff  a  quantity  of  tea  of  a  cer- 
tain quality,  which  promise  he  had  not  complied 
with,  but  had  broken.  By  the  court : — ^The  law 
of  Pennsylvania,  of  1705,  has  received  a  liberal 
construction  in  the  courts  of  the  state,  so  as  to 
extend  its  remedies  to  debts  contracted  in  fo* 
reign  countries,  by  persons  who  never  resided  in 
the  state.  The  levy  is  remedial,  and  ought  .'o 
be  so  construed  as  to  remove  the  mischief  which 
is  spoken  of.  Fieher  v.  ConMequa,  2  Wash.  C.  C. 
E.  382. 

17.  To  constitute  such  a  debt  as  may  be  pur- 
sued by  a  foreign  attachment,  under  the  law  of 
Pennsylvania,  the  demand  must  arise  under  a 
contract,  without  which  no  debt  can  be  created  * 
and  the  measure  of  the  damages  must  be  such 
as  the  plaintiff  cap  aver,  by  affidavit,  to  be  due, 
without  which,  special  bail  cannot  regularly  be 
demanded.    Aid, 

18.  The  remedy  by  foreign  attachment  wiij 
not  lie  for  demands  which  arise,  ex  delicto,  rf 
where  special  bail  cannot  regularly  be  required. 
Ibid, 

19.  The  promise  of  the  defendant  to  deliver 
teas  of  a  certain  quality,  was  not  compliod  wit  A) 
and  as  the  plaintiff  swore  that  the  difference  bo* 
tween  the  teas  promised  and  those  delivered 
amounted  to  a  particular  sum ',  a  foreign  atlaoh 
ment  lies.    Ibid, 
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20.  It  is  no  ground  for  dismissing  a  foreign 
attachment^ instituted  in  the  circuit  court,  that 
the  plaintin  had  sued  out  another  attachment 
against  the  defendant  in  a  state  court,  and  after- 
wards discontinued  it.    Ibid. 

21.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward,  3 
Mason's  C.  C.  R.  136. 

22.  By  the  foreign  attachment  act  of  Rhode 
Island,  [Digest,  1798,  p.  208,  sec.  4,]  if  the  gar- 
nishees are  discharged  upon  their  disclosure,  the 
suit  is  to  be  dismissed  against  the  principal,  as 
well  as  a£;ain8t  the  garnishees.    lUa. 

23.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  garnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process  has,  by  ah  neglect 
to  comply  with  the  local  laws,  put  his  judgment 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  upon  it,  and  it  cannot  be  revived 
by  a  scire  facias.  Flower  v.  Parker,  3  Mason's 
C.  C.  R.  247. 

24.  As  to  the  true  nature  and  extent  of  the 
trustee  process,  authorized  by  the  statute  of 
Massachusetts  of  1794,  ch.  65 :  it  seems  that  it 
does  not  authorize  an  attachment  of  any  property 
which  is  not  tangible,  and  might  be  levied  on 
execution,  if  discovered,  or  of  any  debts  or  cre- 
dits, where  the  trustee  sets  up  any  title  or  claim 
adverse  to  that  of  the  debtor;  for  example, 
where  the  trustee  claims  under  a  post-nuptial 
settlement  by  the  debtor.  Picquet  v.  Swanj  4 
Mason's  C.  C.  R.  443. 

25.  Where  persons,  sued  as  trustees  in  a  fo- 
reign attachment,  assert  an  adverse  title  to  the 
property  in  a  third  person,  as  her  separate  pro- 

Eerty,  tney  are  not  bound  to  answer  how  they 
ave  disposed  of  it  for  her  use,  from  time  to 
time.    Ibid. 

26.  A  trustee  may,  in  a  foreign  attachment 
process,  set  off  against  a  debt  or  claim  due  from 
him  to  the  debtor,  any  claim  he  has  against  the 
debtor,  which  she  could  set  off  in  an  adverse 
suit  at  law  brought  by  the  debtor  himself. 
Ibid. 

27.  Where  an  attachment  is  laid  on  money 
in  the  hands  of  a  third  person,  interest  ceases 
from  the  time  of  the  attachment  until  it  is  dis- 
solved*; but  when  a  debtor,  who  is  also  a  cre- 
ditor, lays  an  attachment  in  his  own  hands,  in- 
terest is  chargeable  during  the  continuance  of 
the  attachment.  Willings  v.  Consequa,  1  Peters' 
C.  C.  R.  301. 

28.  A  having  funds  in  the  hand?  sf  B,  drew 
a  bill  of  exchange  in  favour  of  C,  who  endorsed 
it  to  D  and  E,  to  whom  he  was  indebted,  and  the 
bill  being  protested  for  non-acceptance,  D  and 
£  brought  a  suit  against  B,  the  drawer,  in  the 
name  of  C,  the  endorser;  and  before  juclgment, 
an  attachment  was  laid  upon  the  funds  in  the 
hands  of  B  as  the  property  of  C,  and  judgment 
obtained  against  B,  as  the  garnishee.  Held,  that 
the  attachment  will  not  affect  the  right  of  D  and 
E  to  recover  the  amount  of  the  bill  from  the 
drawer;  the  right  to  the  funds  in  the  hands  of 
ha  drawer,  being  completely  vested  in  D  and 


E,  by  the  endorsement  of  the  bill.    Corstr  v. 
Craig,  1  Wash.  C.  C.  R.  424. 

29.  Property,  in  the  hands  of  a  third  perno, 
he  having  a  lien  thereon,  is  not  attachable  in  a 
auit  against  the  general  owner;  bat  if  tlie  lien 
be  waived,  the  objection  does  not  lie  in  the 
mouth  of  tne  general  owner.  Meeker  v.  WUnn, 
1  Gallis.  C.  C.  R.  419. 

30.  If  chattels  are  sold  on  an  ezecutlon,  tlie 
regularity  of  such  sale  cannot  be  cooteKted  bj 
mere  strangers.    Ibid. 

31.  Notice  of  an  assignment  of  chattels  in  a 
judgment  creditor,  where  possession  has  never 
Deen  taken  under  the  assignment,  does  not  affect 
the  right  of  the  sheriff  or  the  creditor  to  leizs 
the  property  in  execution,  as  the  property  of  the 
assignor.    Ibid. 

32.  Process  of  foreign  attachment  cannot  be 
properly  issued  by  the  circuit  courts  of  the  Uni- 
ted States,  in  cases  where  the  defendant  ii 
domiciled  abroad,  or  not  found  within  the  dis- 
trict in  which  the  process  issues,  so  that  it  can- 
not be  served  upon  him.  Toland  v.  Sprite,  9 
Peters,  300. 

33.  By  the  general  provisions  of  the  laws  of 
the  United  States : — 1 .  The  circuit  ooorts  can 
issue  no  process  beyond  the  limits  of  their  dis- 
tricts. 2.  Independently  of  positive  legislatiao, 
the  process  can  only  he  served  upon  penooi 
within  the  same  districts.  3.  The  acts  of  con- 
gress adopting  the  state  process,  adopt  the  form 
and  modes  of  service  only,  so  far  as  the  penons 
are  rightfully  within  the  reach  of  such  process 
and  did  not  mtend  to  enlarge  the  sphere  of  the 
jurisdiction  of  the  circuit  courts.  4.  The  right 
to  attach  property  to  compel  the  appearance  of 
persons,  can  properly  be  used  only  iu  cases  in 
which  such  persons  are  amenable  to  the  process 
of  the  circuit  court,  in  personam ;  that  is,  vrhere 
they  are  inhabitants,  or  found  within  the  United 
States,  and  not  where  they  are  aliens,  or  citizens 
resident  abroad,  at  the  commencement  of  the 
suit,  and  have  no  inhabitancy  here.    Ibid. 

34.  In  the  case  of  a  person  being  ameriable  to 
process,  in  personam,  an  attachment  against  his 
property  cannot  be  istsued  against  him;  exoept 
as  a  part  of,  or  together  with  process  to  be  served 
upon  his  person.    Ibid. 

35.  A  party  a^inst  whose  property  a  foreign 
attachment  has  issued  in  a  circuit  court  of  the 
United  States,  although  the  circuit  court  hid  no 
right  to  issue  such  an  attachment,  having  ap- 
peared to  the  suit,  and  pleaded  to  issue,  cannot 
afterwards  deny  the  jurisdiction  of  the  contt 
The  parly  had,  as  a  personal  privilege,  a  right 
to  refuse  to  appear ;  but  it  was  also  competent 
to  him  to  waive  the  objection.    Ibid. 

36.  An  attachment  commenced,  and  coo- 
ducted  to  a  conclusion  before  theinslitotionofa 
suit  against  the  debtor  in  a  court  of  the  United 
States,  may  be  set  up  as  a  defence  to  the  snit; 
and  the  defendant  would  be  prohibited  pro  tanto 
under  a  recovery  had  by  virtue  of  the  attach- 
ment, and  could  plead  such  recovery  in  bar.  SO) 
too,  an  attachment  pending  in  a  state  cow^ 
prior  to  the  commencement  of  a  suit  in  the  com* 
of  the  United  States^  may  be  pleaded  in  abat» 
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inent.  The  attachment  of  the  debt  iu  «uch  case 
in  the  hands  of  the  defendant,  would  fix  it  there, 
in  favour  of  the  attaching  creditors,  and  he  de- 
fendant could  not  afterwards  pay  it  over  o  the 
plaintiff.  The  attaching  creditor  would,  in  such 
a  case,  acquire  a  lien  on  the  debt  binding  on  the 
defendant,  and  which  the  courts  of  all  othe* 
gOTernments,  if  the^  recognise  such  proceedings 
at  all,  would  not  fail  to  regard.  The  rule  must 
be  reciprocal,  and  when  the  suit  in  one  court  is 
commenced  prior  to  proceedings  under  attach- 
ment in  another  court,  such  proceedings  cannot 
arrest  the  suit.  Wallace  T.  IrConnellf  13  Peters, 
19«. 


FOREIGN  GOVERNMENT. 

1.  If  a  merchant  vessel  of  the  United  States 
be  seized  by  the  nayal  force  of  the  United  States, 
within  the  territorial  jurisdiction  of  a  foreign 
friendly  power^  for  a  violation  of  the  laws  of  the 
United  States,  it  is  an  offence  against  that  power 
which  must  be  adjusted  by  the  two  govern- 
ments. The  supreme  court  has  no  cognizance 
of  it.  The  Ship  Richnumd  v.  The  United  States, 
9  Cranch,  102;  3  Cond.  Rep.  294. 

2.  By  the  conquest  and  occupation  of  Castine 
by  the  English,  tnat  territory  passed  under  the 
allegiance  and  sovereignty  of  the  enemy.  The 
sovereignty  of  the  United  States  over  the  terri- 
tory was  of  course  susjpended ;  and  the  laws  of 
the  United  States  could  no  longer  be  rightfully 
enforce<i,  or  be  obligatorjr  upon  the  inhabitants 
who  remained  and  submitted  to  the  conqueror. 
United  Slates  v.  Haytoard,  2  Gallis.  C.  C.  R.  485. 

3.  No  foreign  power  can  of  right  institute  or 
giiint  any  courts  of  judicature  of  any  kind 
within  the  jurisdiction  of  the  United  States,  but 
■uch  only  as  are  warranted  by,  and  are  in  pur- 
suance of  treaties.  Glass  et  oZ.  T.  The  Sloop  Be^ 
tey  et  at.,  3  Dall.  6 ;  1  Cond.  Rep.  10. 

4.  When  a  civil  war  rages  in  a  foreign  nation, 
ime  part  of  which  separates  itself  from  the  old 
established  government,  and  erects  itself  into  a 
aiftinct  government,  the  courts  of  the  Union 
must  view  such  newly  constitnted  government 
as  it  is  viewed  by  the  legislative  and  executive 
departments  of  the  government.  United  States 
T.  Palmer  et  d,.  3  Wheat.  610:  4  Cond.  Rep. 
352. 

6.  The  same  testimony  which  would  be  suffi- 
cient to  prove  that  a  vessel  or  person  is  in  the 
service  of  an  acknowledged  state,  is  admissible 
to  prove  that  they  are  in  the  service  of  such 
newly  created  government.  The  seal  cannot  be 
allowed  to  prove  itself,  but  it  may  be  proved  by 
■uch  testimony  as  the  nature  oi  the  case  ad- 
mits ;  and  the  fact  that  a  vessel  or  person  is  in 
the  service  of  such  ^vernment,  may  be  estab- 
lished, should  it  be  impracticable  to  prove  the 
seal.    Ibid. 

6.  If  the  government  ot  tne  United  States  re- 
main neutral,  but  recognises  the  existence  of  a 
civil  war,  the  courts  of  the  Union  cannot  con- 
as  criminal  those  acts  of  hostility  which 
64» 


war  authorizes,  and  which  the  new  government 
may  direct  against  its  enemy.     Ihid. 

7.  The  ^vernment  of  the  United  States  hav- 
ing recognised  the  existence  of  a  civil  war  be 
tween  Spain  and  her  colonies,  bat  remaining 
neutral;  the  courts  of  the  United  States  are 
bound  to  consider  as  lawful,  those  acts  which 
war  authorizes,  and  which  the  new  governments 
of  South  America  may  direct  against  their  en- 
e.ny.  The  Divina  rastora,  4  Wheat.  52;  4 
Cond.  Rep.  388. 

S.  Unless  the  neutral  ric^hts  of  the  United 
States-^  as  ascertained  by  tne  laws  of  nationsp 
acts  of  congress,  and  treaties,  are  violated  by 
the  cruisers  sailing  under  commissions  from 
those  governments,  captures  by  them  are  to  be 
regarded  by  us  as  other  captures,  jure  belli,  are 
regarded ;  the  legality  of  which  cannot  be  de* 
termined  in  the  courts  of  a  neutral  country. 
Ibid. 

9.  The  constitution  of  the  United  States  givea 
jurisdiction  to  the  coasts  (if  the  United  States, 
where  foreign  states  are  ^rties ;  and  the  judi* 
cial  act  gives  to  the  circuit  court  jurisdiction  in 
all  cases  between  aliens  and  citizens.  King  of 
Spain  V.  Oliver,  2  Wash.  C.  C.  R.  429. 

10.  The  Cherokee  nation  is  not  a  foreign 
state,  in  the  sense  in  which  the  term  ^*  foreign 
state  "  is  used  in  the  constitution  of  the  United 
States.  The  Cherokee  Nation  v.  The  State  of 
GeorgiOf  5  Peters,  1. 


FOREIGN  JUDGMENTS,  AND  FOREIGN 

SENTENCE. 

1.  A  foreign  sentence  of  condemnation  as 
good  prize,  is  not  conclusive  evidence  that  the 
legal  title  to  the  property  was  not  in  a  subject 
of  a  neutral  nation.  Such  sentences  are  only 
conclusive  evidence  of  their  own  correctness, 
and  leave  the  title  of  the  property  condemned, 
open  to  investifiiation.  ilaley  v.  Shattuck,  3 
Cranch,  458;  1  Cond.  Rep.  597. 

2.  Such  sentence  is  only  evidence  of  its  o\i*n 
correctness  j  and  not  of  any  particular  fact, 
without  which  it  may  have  been  correctly  pro- 
nounced.   Ibid. 

3.  A  condemnation  by  a  foreign  court,  the 
oriffin  of  which  is  not  shown,  must  be  presumed 
to  be  that  of  a  legitimate  tribunal.  But  when 
the  source  of  its  authority  and  constitution  ap- 
pear, it  ought  to  be  examined ;  and  if  it  be  con- 
trary to  the  usual  mode  of  constituting  courts, 
it  shifts  the  burthen  of  proof  upon  the  party  who 
would  support  the  condemnation,  particularly  aa 
it  is  more  easy  to  prove  the  legitimacy  of  a  court, 
than  to  disprove  it.  Snell  v.  Faussattj  1  Wash. 
C.  C.  R.  271. 

4.  However  conclusive  the  sentence  of  a  for* 
eign  court  of  admiralty  may  be  of  the  facts 
which  it  alleges,  those  facts  not  amounting  to  a 
justifiable  cause  of  condemnation,  the  court  will 
look  into  the  facts  of  a  case,  and  draw  from 
them  such  conclusions  as  they  will  authorize. 
Filzsimmons  v.  The  NetppoH  Insurance  Comjitn^ 
4  Cranch,  185;  2  Cond.  Rep.  78. 
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5.  If  a  claim  be  set  up  under  sentenoe  of  eon* 
demnation  of  a  foreign  court,  the  sapreine  ooart 
will  examine  into  the  jurisdiction  of  that  ooort ; 
and  if  that  conrt  cannot,  consistently  with  the 
law  of  nations,  exercise  the  jorisdiction  which 
it  has  assumed,  its  sentence  is  to  be  disregarded : 
bntof  their  own  Jurisdiction  over  it,  as  it  depends 
upon  municipd  laws,  the  courts  of  every  coun- 
try  are  the  exclusive  Judges.  Every  sentence 
of  condemnation  by  a  competent  court  having 
jurisdiction  over  tlie  subject-matter  of  its  judg- 
ment, is  conclusive  as  to  the  title  to  the  thing 
claimed  under  it.  Boss  v.  JBimslyj  4  Craneh, 
292 ;  2  Gond.  Rep.  98. 

6.  In  every  case  of  a  foreign  sentence  con- 
demning a  vessel  as  pHae  of  war,  the  authority 
of  the  tribunal  to  act  as  a  priae  court  must  bo 
examinable.  The  question  whether  the  vessel 
was  in  a  sitostion  to  suljeot  her  to  the  jnrisdic- 
lion  of  that  court,  is  also  examinable.    IhH, 

7.  The  sentence  of  a  foreign  court  of  admi- 
ratty  condemning  a  vessel  for  breach  of  block- 
ade, is  conclusive  evidence  of  that  fact  in  an  ac- 
tion on  the  policy  of  insurance.  Croudton  it  al. 
V.  Leonardj  4  Crunch,  434 ;  %  Cond.  Rep.  163. 

8.  In  an  action  upon  a  policy  on  property  war- 
ranted neutral,  ''proof  of  which  to  be  required 
in  the  United  Slates  only/'  a  sentence  of  con- 
demnation in  a  foreign  court  of  admiralty,  upon 
.he  ground  of  breach  of  blockade,  is  not  conclu- 
sive evidence  of  a  violation  of  the  warranty. 
The  MartjUand  Insurance  Company  v.  Wood,  7 
Cvinch,  402;  2  Cond.  Rep.  648. 

9.  A  sentence  of  a  foreign  tribunal,  condemn- 
ing neutral  property  under  an  edict  unjust  in  it- 
self, contrary  to  the  law  of  nations,  and  in  vio- 
lation of  neutral  rights,  and  which  has  been  so 
declared  by  the  legislative  and  executive  depart- 
ments of  the  government  of  the  ifnited  States, 
changes  the  property  of  the  thing  condemned. 
Williams  et  d.  v.  Armreyd  et  a/.,  7  Cranoh,  423 ; 
2  Cond.  Rep.  566. 

10.  A  French  tribunal  at  Guadaloupe  had  ju- 
risdiction of  property  seized  on  the  high  seas  for 
breach  of  the  Milan  decree,  and  carried  into  the 
Dutch  part  of  the  island  of  St.  Martin's,  and  there 
sold  by  order  of  the  Dutch  governor  of  St.  Mar- 
tin's, before  condemnation,  without  any  authority 
from  the  French  tribunal  at  Guadaloupe.    Ihid. 

11.  The  American  owner  cannot  recbim,  in 
the  courts  of  (his  country,  his  property  which 
has  been  seized  and  oondemned  in  a  French 
court  under  the  Milan  decree.    Ibid. 

12.  It  appears  to  be  settled  in  this  oonntrv 
that  the  sentence  of  a  competent  court,  proceed- 
ing in  rem,  is  conclusive  with  revpeoX  to  the  thing 
itself,  and  operates  as  an  absolute  change  of  the 
property,  ay  such  sentence  the  right  of  the 
former  owner  is  lost,  and  a  complete  title  given 
to  the  person  who  claims  under  this  decree.  No 
court  of  co-ordinate  jurisdiction  can  examine  Che 
sentence.  The  question,  therefore,  respectmg 
its  conformity  to  general  or  munietpal  law  can 
never  arise,  for  no  co-ordinate  tribunal  is  capable 
of  making  the  rnquirv.  The  decision  in  the  case 
of  Hudson  and  Smith  v,  Guestier,  is  considered 
aa  establishing  this  principle.    Ibid, 

^  An  adjudication  made  by  a  Spanish  tribn- 


nal  in  Louisiana,  is  not  void  beeaose  it  was  made 
alter  the  cession  of  the  conntry  to  the  Halted 
States ;  for  it  is  historically  known  that  Uie  ac- 
tual p09s«nk>n  of  the  country  was  not  surren- 
dered until  some  time  after  the  proceedings  and 
adjudication  in  the  ease  took  place.  It  was  the 
jadgmenti  thereforci  of  a  competent  Spaoiab  tii- 
bunal,  having  iuMiction  of  the  caacv  nd  ren- 
dered whilst  the  eoontiy,  thm^  ceded,  wis,  de 
facto,  in  the  possession  of  Spain,  and  siAjeet  to 
Spanish  Isws.  Such  jadgmwits,  so  far  as  they 
alfect  the  private  i^ts  of  the  partSes  thcnte^ 
must  be  deemed  iralid.  Meene  t.  M^J>ofmi§^ 
8  Peters^  80S. 

14.  That  a  sentence  is  avowedly  made  under 
a  decree  subversive  of  the  law  oi  nations,  wiH 
not  help  the  appellant's  ease,  in  a  conrt  which 
cannot  revise,  correot|  or  even  examine  thil 
sentence.    IHd. 

15.  A  valid  awilenceof  eondewnntioo,  piepcny 
authenticated,  may  afford  proteeticm  to  a  ihiia 
person :  yet  If  the  eaptnred  property  is  foaad  is 
the  hands  of  the  offender  himself,  it  is  imniaie- 
rial  whether  he  can  produce  a  regular  ooodeni- 
nation  or  not  j  the  original  taint  is  restored  by  the 
property  coming  into  his  hands.  The  Gttm  ran^ 
7  Wheat.  471 ;  5  Cdnd.  Rep.  828. 

16.  It  is  incumbent  on  a  defendant  who  dung 
a  vessel  under  condemnation  by  a  foidgn  tribo- 
nal,  to  prove  that  the  tribunal  waa  propedj  eon* 
stituteci ;  if  this  is  not  done  the  condemnatioa  is 
a  nullity.  When  the  condemnation  is  by  a  fo- 
reign court,  it  will  be  presumed  to  be  ]%sl,  if 
the  constitution  of  the  court  be  known.  Aidl 
et  d,  V.  /VmsMfl,  1  Wash.  C.  C.  R.  271. 

17.  The  erection  of  courts  in  all  civilized  esoa- 
tries  is  the  act  of  the  sovereign,  although  he  may 
delegate  the  authority  to  subordinate  ageatSi 


18.  A  certificate  of  the  proceedings  of  a  fo- 
reign court,  vuider  the  seal  of  a  person  who  stries 
himself  the  secretary  of  foreign  affairs  in  Por- 
tugal, is  not  evidence.  Church  t.  Hnkkmd^  2 
Cranchj  187;  1  Cbnd.  Rep.  385. 

19.  Foreign  indfrDaents  are  authenticated,  1. 
By  an  exemplification  under  the  great  sea) ;  2. 
By  a  copy,  nroved  to  be  a  true  copy ;  3.  By  the 
certificate  of' an  offieer  authorized  by  hiw,  which 
certificate  itself  most  be  properly  antheoiicaied. 
These  are  the  nsnal.  and  appear  lo  be  the  meet 
proper,  if  not  the  only  modesof  verifying  fordgn 
judgments.    Ihid*  238. 

20.  If  the  decrees  made  in  the  cokNues^  are 
transmitted  to  the  seat  of  eovemment  aud  regis- 
tered in  the  department  of  slate,  a  eeitifioate  U 
that  fact,  under  the  greet  seal,  with  a  cofrot 
the  decree,  authenticated  in  the  same  raasneri 
would  be  sufficient  prima  facie  evidence  of  T^e 
verity  of  what  was  so  certified.    Aid. 

21.  Copies  of  the  proceedings  of  a  iereig* 
prize  court,  are  admissibie  in  evidence,  when 
certified  under  the  seal  of  the  court,  by  the 
deputy  registmr.  whose  official  character  is  csfw 
tified  by  the  judge  of  the  court,  and  that  of  d» 
judge  oy  a  notary  public ;  bein^  a  court,  thia  if 
tlw  proper  mode  of  autbenticatmg  its  proceed- 
ings. Yeaton  v.  Fry,  5  Crauoh,  335;  2  0Ba4 
Rep.  273. 
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S2.  The  reeord  of  condemnatioo  of  a  Teasel, 
in  a  ooart  of  Tioe  admiralty,  is  not  evidenoe,  per 
se.  The  seal  does  not  prove  itself,  bat  most  be 
proved  by  a  witness  who  knows  it ;  or  the  hand* 
writing  <u  the  judge  or  clerk  mast  be  proved ; 
or  that  it  is  an  eiamined  copy.  The  certificate 
of  the  American  consul  is  not  sufficient  to  au* 
thenticate  it.  CatleU  it  d,  v.  The  Paeific  Ins.  Co., 
Paine's  C.  C.  R.  594. 

23.  In  order  to  prove  a  condemnation  in  a  fo- 
reign prize  court,  it  is  only  necessary  to  produce 
the  libel  and  sentence.  Marine  Ins,  Co.  of  AU 
ixandria  v.  Hodgson^  5  Cranch,  206;  2  Cond. 
Rep.  347. 

24.  A  paper  pnrporting  to  be  a  record  of  the 
proceedings  of  a  foreign  court,  cannot  be  read  in 
evidence,  without  it  has  the  sanction  of  the  seal 
of  the  omcer  by  whom  it  was  made  out  \  there 
being  no  proof  that  he  had  or  had  not  a  seal. 
Talcolt  V.  Delawwre  Ins,  Co.^  2  Wash.  C.  C.  R. 
449. 

25.  Under  the  clause  introduced  into  policies 
of  insurance,  relative  to  the  sentence  of  a  foreign 
court  of  admiralty,  the  foreign  sentence  is  not 
conclusive  in  the  courts  of  the  United  States  to 
falsify  the  warranty,  which  the  assured  is  still  at 
liberty  to  vindicate.  The  underwriters  may,  ne- 
vertheiess,  read  the  proceedings  of  the  foreigu 
court  as  evidence;  though  not  as  oonolasive  evi- 
dence. CaUntath  v.  Gracy,  1  Wash.  C.  C.  R. 
219. 

26.  Where  a  party  claims  in  the  admiralty, 
nnder  a  condemnation  in  a  foreign  court,  the 
iibel,  or  other  proceeding,  anterior  to  the  sen- 
tence, must  be  produced,  as  well  as  the  sentence 
itself.  La  Nenydoj  8  Wheat.  108 ;  5  Cond.  Rep. 
400. 

27.  The  legality  of  a  capture  is  open  for  qnea- 
tion  until  a  decree  of  competent  jurisdiction 
passes  for  condemnation  as  prize;  then  all 
courts  and  parties  are  estopped  to  say  the  cap- 
ture is  not  £^gal.  Miller  el  of.  v.  The  Resoltaion. 
2  Dall.  1. 

28.  In  an  action  upon  a  policy  on  property 
warmnted  neatml,  "proofof  which  to  be  required 
in  the  United  States  only ;"  a  sentence  of  con- 
demnation in  a  foreign  court  of  admiralty,  npon 
the  ground  of  breach  of  blockade,  is  not  oonclu* 
sive  evidence  of  a  violation  of  the  warranty. 
Tke  Mar^mii  Ins,  Co,  r.  Woody  7  Craoch,  402; 
2  Cond.  Rep.  548. 


FOREIGN  LAWS. 

1.  It  is  to  be  presumed  that  the  courts  of  every 
'Muntry  will  regard  their  own  laws,  and  that 
their  judicial  decisions  will  conform  to  them. 
Tdhoi  V.  SumtMf  1  Cranch,  1 ;  1  Cond.  Rep. 
229. 

2.  The  laws  of  a  foreign  nation^  designed  only 
for  the  direction  of  their  own  affairs,  are  not  to 
be  noticed  by  the  courts  of  other  oonntrieSi  on* 
less  proved  as  facts.    Ibid. 

3.  A  decree  which  has  been  proroolgated  in 
the  United  States,  as  the  law  of  France,  by  the 
JQiDt  act  of  that  department  which  is  entmsted 


with  foreign  m^ercoarse,  and  of  that  which  is 
invested  with  the  powers  of  war,  seems  to  as- 
sume a  character  of  notoriety  which  renders  it 
admissible  in  the  courts  of  the  United  States. 
/6td:. 

4.  The  written  laws  of  foreign  countries  must 
be  proved  by  the  laws  themselves,  if  they  can 
be  procured ;  if  not,  inferior  evidence  may  be 
admittml.  The  unwritten  laws  or  usages  of  such 
coaniries  may  be  proved  by  parol ;  and  when 
proved,  the  court  have  a  right  to  construe  tbenii 
and  to  decide  on  their  effect.  Consequa  v.  Wil 
lingSf  Peters'  C.  C.  R.  225. 

5.  The  rate  of  interest  in  China  is  so  weli 
established  to  be  twelve  per  centum  perannumj 
that  the  court  will  not  require  it  to  be  proved. 
Ibid. 

6.  Foreign  laws  are  facts  which  must  be 
proved  before  they  can  be  received  in  a  cuurt 
of  justice ;  they  must  be  proved  upon  oath,  un- 
less  they  can  tie  verified  by  some  such  high  au> 
thority.  that  the  law  respects  not  less  than  the 
oath  or  an  individual.  A  certificate  by  a  consul 
is  not  a  sufficient  verification  of  them.  Church 
V.  Hiibbardy  2  Cranch,  187 ;  1  Cond.  Rep.  385. 

7.  The  bankrupt  law  of  a  foreign  countryi 
cannot  operate  a  legal  transfer  of  property  m 
this  country.  Harrison  v.  Sterry  ei  al.,  5  Cranch, 
289;  2  Com!.  Rep.  260. 

8.  If  foreign  laws  and  regulations  respecting 
triule  be  not  proved  to  have  bOen  in  writing  as 
public  edicts,  they  may  be  proved  by  parol. 
Livingston  and  Guehrist  v.  The  Maryland  Insu- 
rance Company f  6  Cranch,  274;  2  Cond.  Rep. 
870. 

9.  A  suit  cannot  be  sustained  in  the  United 
States,  on  a  contract  between  foreigners,  made 
in  a  foreign  country,  and  upon  which  an  action 
would  not  lie  by  the  laws  of  that  country.  Ccm- 
franqne  v.  Bumell,  1  Wash.  C.  C.  R.  340. 

10.  A  discharge  nnder  a  foreign  bankrupt  law, 
ii  no  bar  to  an  action  in  the  courts  of  this  coun- 
try, on  a  (contract  made  here.  M^MiUajn  v. 
M'Neilly  4  Wheat.  209 ;  4  Cond.  Rep.  424. 

11.  Massachusetts.— The  circuit  court  is  not 
at  liberty  to  enforce  the  municipal  regulations 
of  a  foreign  country,  or  to  take  oogtiizance  of 
any  frauds  attempted  on  them.  This  rule  is 
now  too  stubborn  to  be  controlled,  anil  has  been 
so  long  established  that  it  has  become  almost  a 
formula  in  our  text  books.  Per  Story,  justice. 
The  Anne,  1  Mason's  C.  C.  R.  511. 

12.  In  two  cases  onl^  can  foreign  laws  affect 
the  contracts  of  Amencan  citizens:  first,  when 
they  reside  or  trade  in  a  foreisn  country ;  and, 
secondly,  when  the  contract,  plainly  referring  to 
a  foreign  country  for  its  execution,  adopts  and 
recognises  the  lex  loci.  Searight  v.  Cdbruith,  4 
Dall.  325. 

13.  It  mast  be  admitted  as  a  general  proposi- 
tion,  that  the  laws  of  one  country  cannot^  ia 
themselves^  have  any  extra-territorial  force ;  and 
whatever  force  they  are  permitted  to  hsve  in 
foreign  countries,  nrast  depend  npon  the  comity 
of  nations,  regulated  by  a  sense  of  their  own 
interests  and  public  convenience.  Le  Roy  et  si. 
V.  Croytninshield,  2  Mason's  C.  C.  R.  151. 

14.  The  same  reasons  which  have  oondneed 
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to  the  establishment  of  ihe  rule,  that  personal 
contracts  shall  have  the  same  solidity  m  every 
country,  have  engrafted  on  that  rule  another, 
that  the  same  law  which  creates  the  charge,  is 
to  be  regarded  if  it  operate  a  discharge  of  the 
contract.     Ibid. 

15.  A  dischai^e  from  the  debt  under  the 
bankrupt  laws  or  the  place  where  the  contract 
is  made,  is  good  in  every  other  place,  when 
pleaded  as  an  extinction  of  the  debt.    Ihid. 

16.  No  court  gives  effect  to  the  local  laws  of 
another  country  or  state,  in  respect  to  the  forms 
or  force  of  process.  Wnen  the  right  exists,  the 
remedy  is  to  be  pursued  according  to  the  lex 
fori,  where  the  suit  is  brought.  Htnkley  v.  Ma- 
rtarij  3  Mason's  C.  C.  R.  89. 

17.  Whether  the  British  regulations  respecting 
the  colonial  trade  be  consistent  with  the  law  of 
nations  or  not,  the  effect  of  them,  and  the  deci- 
sions of  the  courts  upon  them,  are  the  same  to 
neutrals  as  if  they  were  so.  Kohne  v.  The  In' 
surance  Company  of  North  America,  1  Wash.  C. 
C  j%.  93. 

18.  A  law  of  a  foreign  country,  which  pro- 
tects the  party  to  a  contract  from  execution,  will, 
in  the  courts  of  the  United  States,  protect  the 
same  individual  from  arrest  upon  the  same  con- 
tract. Camfranque  v.  Bumellf  1  Wash.  C.  C.  R. 
340. 

19.  Written  statutes  and  edicts  of  foreign 
countries  must  be  produced;  common  or  un- 
written laws  may  be  proved  by  parol.  Robinson 
v.  Clifford,  1  Wash.  C.  C.  R.  1. 

20.  Insurance  on  goods  on  board  the  Concord, 
at  and  from  her  port  or  ports,  place  and  places 
of  loading  in  Honduras  to  Liverpool,  warranted 
free  from  loss,  in  consequence  of,  or  detection 
on  account  of  any  illicit  or  prohibited  trade. 
The  vessel  was  captured  in  the  bay  of  Honduras 
by  a  British  vessel,  as  a  prize,  on  the  allegation 
that  she  was  taking  on  board  mahogany  of 
larger  dimensions  than  was  allowed  to  Ameri- 
can vessels;  and  while  on  her  passage  to  Ja- 
maica, she,  with  the  capturing  vessel,  was  lost. 
Held  J  that  the  privileges  to  cut  mahogany  are 
given  to  vessels  under  uie  treaties  between  Spain 
and  England,  1762  and  1783.  What  is  the  pro- 
per construction  of  those  treaties  and  of  the 
proclamation  and  laws  relative  to  the  trade  under 
them,  which  have  been  issued  or  ordained  by 
the  British  government.  Graham  v.  The  Penn^ 
sylvania  Insurance  Company,  2  Wash.  C.  C.  R. 
113. 

21.  The  laws  of  a  foreign  country,  where  a 
contract  is  made,  will  be  regarded  by  foreign 
tribunals  as  to  tne  obligations  of  the  contract, 
and  as  to  its  discharge.  Webster  v.  Massey,  2 
Wash.  C.  C.  R.  167. 

22.  The  defendant  was  discharged  by  the 
bankrupt  law  of  Teneriffe,  in  1801.  In  1796,  a 
suit  was  instituted  against  him  and  another,  in 
New  York,  by  capias,  and  a  judgment  was  ob- 
tained against  him  on  the  verdict  of  a  jury  in 
1797.  A  suit  was  instituted  in  1810  upon  the 
judgment,  to  which  he  entered  the  plea  of  bank- 
?qptcy,  and  a  discharge  by  the  laws  of  Teneriffe 
Fivbsequent  to  the  rendition  of  the  judgment. 
To  support  the  plea  of  bankr>|^«v  in  this  casej 


the  defendant  is  bound  to  show  that  tk  eontiad 
was  originally  made  at  Teneriffe.  Gnen  ;. 
Sarmiento,  3  Wash.  C.  C.  R.  17. 

23.  The  iudgment  obtained  agais^  the  de- 
iisndant  in  New  York  is  conclnnve,  tad  erio* 
guishes  the  original  contract:  aod  tlile daekiga 
of  the  defendant  in  Teneriffe  is  no  bva  i^ 
action.    Ibid, 


FORF£ITUR£. 

L  General  prineiplee 

S.  Forfeiture  under  tlie  ecta  ofooocnai  idatiaf  to  At 
registry  of  ■hi  |M  aod  veiiels. "m 

3.  Forfeituret  noder  the  dutj  aad  revcawe  lave. S 

4.  Fbrfeiturea  nnder  tlie  embargo  amI  mo^^aunamm 

lawa,  and  the  laws  prohibiting  the  slave  inde>..-  731 

5.  ReniMioa  and  dislributioa  of  the  peoaceii  of  fer- 

feilurea 771 

1.  General  PrinctpleM, 

1.  The  owner  of  goods  cannot  forfeit  then  by 
an  act  done  without  his  coDsent  or  oomnTaQccs 
or  that  of  some  person  employed  or  trosted  bj 
him.  Peisch  et  al,  v.  Warej  4  Craocb,  347;  1 
Cond.  Rep.  137. 

2.  A  municipal  forfeiture  under  the  kvsof 
the  United  States,  is  absorbed  in  Ihe  more  ce- 
neral  operation  of  the  law  of  war.  The  &Uf ; 
Porter,  Master,  8  Cranch,  382 ;  3  Cond.  Ri*p.  177. 

S.  The  forfeiture  of  goods,  for  TioJation  of  the 
non-intercourse  act  of  March  1st,  1809,  takft 
place  upon  the  commission  of  the  offence,  and 
avoids  a  subsequent  sale  to  an  innocent  pur- 
chaser ]  although  there  may  haTe  been  a  regabr 
permit  for  landing  the  goods,  and  although  the 
duties  may  have  been  paid.  The  Untied  States 
▼.  1960  Bags  of  Coffee,  8  Cranch,  398;  3  Good. 
Rep.  187. 

4.  A  forfeiture  under  the  third  section  of  the 
act  of  28th  June,  1809.  ch.  9,  will  overreach  a 
bona  fide  sale  to  a  purchaser  for  a  valuable  ooo- 
sideration.  without  notice  of  the  offence.  United 
States  V.  The  Brigantine  Mars,  8  Cranch,  4J7;  3 
Cond.  Rep.  198. 

5.  A  municipal  seizure  cannot  be  justified  or 
excused  upon  the  ground  of  probable  cause,  on* 
less  under  the  special  provisions  of  some  statute. 
The  Apollon,  9  Wheat.  362 ;  5  Cond.  Rep.  612. 

6.  A  court  of  chancery  is  not  the  proper  tri- 
bunal to  enforce  a  forfeiture ',  the  remedy  for  the 
same  being  at  law.  Horsburg  r.  Baker  etd^l 
Peters,  236. 

7.  The  act  of  the  30th  of  March,  1802,  bavins 
described  what  should  be  considered  as  the  In- 
dian country  at  that  time,  as  well  aa  al  any  foiora 
time  when  purchases  of  territory  should  be  made 
of  the  Indians ;  the  canying  of  spirituous  liquors 
into  a  territory  so  purchas^.  after  March,  1802, 
although  the  same  should  oe  at  the  time  fre- 
quented and  inhabited  exclusively  by  Indians* 
would  not  be  an  offence  within  the  meaning  of 
the  beforementioned  acts  of  oonmsiv,  so  as  to 
subject  the  goods  of  the  trader,  found  in  oom^ 
pany  with  those  liquors^  to  seizure  and  forfeitora. 
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AKmtrxum  Fur  Ccmpany  t.  JAe  United  States^  t 
Peters.  368. 

8.  If  a  defendant  has  incurred  a  forfeiture, 
and  seeks  to  avail  himself  of  a  defence  granted 
to  him  by  a  subsequent  law,  to  which  he  was 
not  entitled  at  the  time  when  the  act  for  which 
the  penalty  is  given  was  performed  3  he  must 
take  it,  subject  to  such  terms  and  conditions  as 
the  legislature,  at  the  time  it  passed  the  benefi- 
cial law,  or  at  any  future  time,  might  please  to 
prescribe.  United  States  v.  Hdl,  2  Wash.  C.  C. 
U.  366. 

9.  A  forfeiture  is  not  purged  by  a  purchase 
made  under  a  full  knowledge  of  the  facts  in- 
ducing such  forfeiture;  or  such  facts  as  were 
sufficient  to  put  the  party  on  the  inquiry.  The 
Plougkboy,  1  Gallis.  C.  C.  R.  41. 

10.  A  penal  statute  takes  effect  from  its  pas- 
sage, where  no  other  time  is  fixed ;  and  ignorance 
of  its  existence  is  no  legal  excuse  for  its  viola- 
tion.    The  Ann,  1  Gallis.  C.  C.  R.  62. 

11.  Where  the  claimants  set  up  a  special  de- 
fence against  a  forfeiture,  the  onus  probandi  lies 
on  them ;  and  if  such  defence  be  not  satisfacto- 
tily  made  out,  condemnation  will  go.  The  Short 
S^jipUy  1  Gallis.  C.  C.  R.  104. 

12.  A  l)ona  fide  purchaser,  without  notice,  is 

frotected  against  an  antecedent  forfeiture  to  the 
rnited  Slates.     The  Mars,  1  Gallis.  C.  C.  R.  192. 

13.  Property  forfeited  under  a  municipal  law, 
but  captured  in  a  trade  with  the  enemy,  was 
condemned  to  the  captors :  and  the  claim  of  the 
TJnited  States  was  rejected.  The  Rapid,  1  Gallis. 
C.  C.  R.  295. 

14.  The  rule  that  penal  statutes  are  to  be  con- 
strued strictly,  means  that  they  ought  not  to  be 
extended  by  their  spirit  or  equity  to  other  offences 
than  those  which  are  clearly  described  and  pro- 
vided for.  But  courts  are  not  prevented,  by  this 
rule,  from  inquiring  into  the  intention  of  the 
legislature.  Tne  Schooner  Enterprise,  Paine's  C. 
C.  R.  32. 

15.  Where  there  is  such  an  ambiguity  in  a 
penal  statute,  as  to  leave  reasonable  doubts  of 
Its  meaning,  it  is  the  duty  of  a  court  not  to  infiict 
the  penalty.    Jbid, 

16.  The  collection  law  is  adapted  to  a  regular 
and  usual  course  of  business ;  and  extraordinary 
cases,  where  a  compliance  with  its  letter  is  im- 
practicable, do  not  come  within  its  sense  and 
meaning.  651  Chests  of  Tea  v.  The  United  States, 
Paine'ft  C.  C.  R.  499. 

17.  The  property  of  an  owner  may,  in  many 
rase?*,  be  forfeited  for  an  offence  committed 
wiihont  his  knowledge  or  procurement.  Crossv. 
The  United  States,  1  Gallis.  C.  C.  R.  26. 

18.  In  all  cases  at  common  law,  where  lands 
are  forfeited  for  the  personal  offence  of  the  party, 
no  title  vpsts  in  the  sovereign,  until  the  offence 
is  ascertained  by  conviction  and  attainder.  Be- 
forp  that  time  the  party  is  entitled  to  the  posses- 
sion and  profits  of  his  lands,  and  the  government 
has  no  vested  right,  either  to  enter  or  dispose  of 
the  estate.  Even  after  attainder,  until  ofRce 
found,  the  sovereign  is  considered  as  having  but 
a  possession  in  law.  and  an  office  is  necessary  to 
complete  the  title.  The  offender,  therefore,  nas, 

til  conviction,  full  power  and  authority  to  idien 


his  lands,  and  to  convey  to  the  purchaser  a  com- 
plete and  legal,  thougn  defeasible,  seisin ;  and 
unless  such  conviction  follow  the  offence,  the 
alienation  is  good  against  all  the  world.    Ibid, 

19.  The  same  doctrine  is  also  in  general  true, 
as  to  the  like  forfeitures  of  goods  and  chattels. 
Nor  do  the  cases  of  deodand  and  suicide  form 
any  exceptions,  for  the  forfeiture  does  not  vest 
a  property,  until  the  fact  is  found  of  record. 
laid. 

20.  For  all  purposes  of  alienation  and  sale, 
therefore,  the  property  in  goods  and  chattels  re- 
mains in  the  owner,  notwithstanding  the  ctm- 
mission  of  an  offence,  subjecting  it  to  forfeiture ; 
and  consequently  he  may  convey  a  good  title, 
against  everybody  but  the  crown ;  and  against 
the  crown  also,  unless  in  cases  where  the  ante- 
rior relation  applies.    Ibid, 

21.  At  common  law,  in  cases  of  attainder  for 
treason  or  felony,  the  forfeiture  of  lands  relates 
back  to  the  time  of  the  offence  committed,  so  as 
to  avoid  all  intermediate  charges  and  convey- 
ances ;  but  in  general,  in  like  cases,  the  forfeiture 
of  goods  and  chattels  relates  back  only  to  the 
time  of  conviction,  so  that  all  previous  charges 
and  alienations,  and  even  bona  fide  gifts,  are 
protected.    Ibid, 

22.  There  are  some  cases  in  which  the  rela- 
tion is  carried  back  to  the  time  of  the  inquisition 
made :  but  unless  that  of  suicide  form  an  excep- 
tion, there  is  no  case  where  the  relation  is  press- 
ed beyond  the  time  of  the  prosecution.     Ibid. 

23.  There  are  authorities  to  show,  that  in  case 
of  flight  for  felony,  the  forfeiture,  after  it  is  found 
by  inquisition,  verdict  or  indictment,  relates  back 
to  the  time  of  the  flight  so  as  to  avoid  all  me.nne 
acts;  but  the  better  opinion,  notwithstanding,  is, 
that  it  relates  only  to  the  time  of  finding  the 
flight.    Ibid, 

24.  A  forfeiture  attached  to  a  thing,  conveys 
no  property  to  the  government  in  the  thing,  until 
seizure  made  or  suit  brought.  Previous  to  that 
time,  the  owner  has  the  exclusive  right  of  po.s- 
session  and  property,  though  the  government 
may  be  considered  as  having  an  inchoate  title 
or  possibility.  As  against  the  offender,  or  his 
representatives^  upon  seizure  or  suit,  the  title, 
by  operation  ot  law,  relates  back  to  tne  time  of 
the  offence,  so  as  to  avoid  all  mesne  acts ;  but 
as  to  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration, and  without  notice  of  the  offence,  the 
doctrine  of  relation  does  not  apply,  so  as  to  divest 
his  legitimate  title.    Ibid. 

25.  As  \t  regards  trade,  laws,  unless  previous 
notice  of  them  be  brought  home  to  the  party 
charged  with  the  violating  their  penal  provisions, 
are  to  be  considered  as  beginning  to  operate  in 
the  respective  collection  districts  only  from  the 
time  they  are  received  from  the  proper  depart- 
ment by  the  collector.  The  Schooner  Enterprise, 
Paine's  C.  C.  R.  32. 

26.  The  court,  in  considering  a  question  of  for- 
feiture, disregards  a  refusal  of  the  secretary  of 
the  treasury  to  remit  the  penalty.    Ibid. 

27.  In  general,  the  party  claiming  a  forfeiture 
or  penalty  is  bound  to  make  out  his  case  pre 
cisely;  nor  is  it  a  necessary  exception  that  it  ip 
Tolves  the  proof  of  a  negative  allegation :  for  . 
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tatiou  of  slaves,  but  the  being  esiployed  in  the 
business  of  the  slave  trade;  aix.  therefore  a 
vessel  caught  in  such  trade,  thoiqgh  before  she 
has  taken  slaves  on  board,  is  liable  to  forfeiture. 
The  Brig  Alexander^  3  Mason's  C.  C.  R.  175. 

60.  If  the  master  is  guilty  of  smuggling  dur- 
ing the  voyage,  if  it  is  gross,  it  is  a  forfeiture  of 
his  wages  for  the  voyage;  and,  at  all  events, 
any  loss  occasioned  to  the  owner  thereby,  is  to 
be  compensated  out  of  the  wages  of  the  master. 
Willard  v.  Dorr,  3  Mason's  C.  C.  R.  .61. 

61.  To  subject  a  vessel  to  forfeiture,  accord- 
ing to  the  provisions  of  the  act  of  2d  March, 
1819,  there  must  be  an  excess  of  twenty  pas- 
sengers beyond  the  proportion  of  two  to  every 
five  tons  of  the  vessel.  United  Stales  v.  Tne 
Louisa  Barbara,  Gilpin's  D.  C.  R.  334. 

3.  Forfeitures  under  the  Duty  and  Revenue  Laws. 

62.  Wine  and  spirits  saved  from  a  wreck,  and 
landed,  are  not  liable  to  forfeiture,  because  un- 
accompanied with  such  marks  and  certificates 
as  are  required  by  law,  nor  because  they  were 
removed  without  the  consent  of  the  collector,  be- 
fore the  quantity  and  quality  were  ascertained, 
and  the  duties  paid.  Peisch  et  al,  v.  Ware  et  al,j 
4  Cranch,  347:  2  Cond.  Rep.  137. 

63.  Where  the  res  gestae,  in  a  revenue  cause, 
are  incapable  of  explanation  consistently  with 
the  innocence  of  the  party,  condemnation  fol- 
lows, although  there  be  no  positive  testimony  of 
the  ofience  having  been  committed.  Circum- 
stances are  sometimes  more  convirxing  than 
the  most  positive  evidence.  The  Ro'oert  Ed' 
ioardsj  6  Wheat.  187;  5  Cond.  Rep.  59. 

64.  Although  a  mere  intention  to  evade  the 
payment  of  duties  be  not,  per  se,  a  cause  of  for- 
feiture, yet  when  a  question  arises,  wiiether  an 
"^ct  has  been  committed  which  draws  after  it 
tnat  consequence,  such  intention  will  j  istify  the 
court  in  not  putting  on  the  conduct  of  the  party, 
m  respect  to  the  act  in  question,  an  interpreta- 
tion as  favourable  as  under  other  circumstances 

would  be  disposed  to  do.     Ibid, 

65.  The  French  tonnage  duty  act  of  the  15th 
May,  1S20,  ch.  125,  inflicts  no  forfeiture  of  the 

vessel  for  the  non-payment  of  the  tonnage  duty. 
The  duty  is  collectable  in  the  same  manner  as 
by  the  collection  act  of  1799,  ch.  128.  The  Apol- 
lon^  9  Wheat.  362;  5  Cond.  Rep.  612. 

66.  A  decree  of  acquittal  on  a  proceeding  in 
rem,  without  a  certificate  of  probable  cause  of 
seizure,  and  not  appealed  from  with  effect,  is 
conclusive,  in  every  incjuiry  before  any  other 
court,  that  there  was  no  justifiable  cause  of  seiz- 
ure.   Ibid, 

6r.  The  twenty-ninth  section  of  the  collection 
act  of  1799,  ch.  128,  does  not  extend  to  the  case 
of  a  vessel  arriving  from  "i  foreign  port,  and 
passing  through  the  contenr.inous  waters  of  a 
river  which  forms  the  boundary  between  the 
United  States  and  the  territory  of  a  foreign  state, 
for  the  purpose  of  proceeding  to  such  territory. 
Ibid. 

68.  Under  the  duty  act  of  1799,  ch.  126,  sec: 
43,  it  is  no  cause  oi  forfeiture  that  the  casks, 
which  are  marked  and  accompanied  with  the 
certificates  required  by  the  act,  contain  distilled 


spirits  which  have  not  been  imported  into  iha 
United  States,  or  a  mixture  of  domestic  with 
foreign  spirits;  the  object  of  the  act  being  the 
security  of  the  revenue,  without  interfering  with 
those  mercantile  devices  which  look  only  to  in* 
dividual  profit,  without  defmuding  the  govern* 
ment.  Sixty  Pipes  of  Brandy,  10  Wheat.  428, 
6  Cond.  Rep.  173. 

69.  The  law  requires  three  circamstances,  all 
of  which  roust  be  found  united  in  order  to  make 
a  case  of  forfeiture.  1.  That  the  cask  shall 
contain  distilled  spirits.  2.  That  it  shook!  be 
one  which  the  law  requires  should  be  marked 
and  accompanied  with  a  certificate ;  that  i^iOne 
that  has  been  used  for  foreign  spirits.  3.  That 
it  should  be  found  in  the  possession  of  some  per- 
son unaccompanied  with  the  legal  mark  and 
proceedings.    Ibid. 

70.  Under  the  fiftieth  section  of  the  act  of 
.799^  ch.  128,  the  unlading  of  foreign  goods,  ex* 
ceedmg  four  hundred  dollars  in  value,  without  a 
permit,  cerates  a  forfeiture  of  the  vessel,  al- 
tbough  not  actually  brought  in  such  vessel  from 
a  foreign  port,  but  transhipped  into  her  oa  the 
hcmeward  voyage.  The  Harmony,  1  Gallia.  C. 
C.  R.  123. 

71.  When  goods  are  liable,  under  the  sixty- 
set  en  th  section  of  the  law  for  the  collection  of 
dulaes,  for  disagreeing  with  the  entries,  and  the 
claimant  sets  up  mistake  as  an  excuse,  the  cir* 
cunuitance  that  probable  cause  of  seizure  has 
been  made  out,  does  not  impose  on  the  claimant 
the  ijeoessity  of  making  out  an  unusually  clear 
case  cf  mistake.  All  he  has  to  do  is  to jprodoce 
ordinarv  proof.  United  States  v.  Nine  Paciaga 
LiMT^^  Maine's  C.  C.  R.  129. 

72/1  was  holden  a  sufficient  and  legal  excuse 
for  at  incorrect  entry  of  goods,  that  they  were 
enterer  from  an  invoice  made  out  in  great  hurry 
and  urtBiion  while  the  goods  were  packed  at 
Gaer  \  the  absence  of  the  owner,  in  order  to 
feou'6  tliem  by  removal  from  an  apprehended 
pnlage  by  the  Prussian  soldiery  who  occupied 
the  place.    Ibid. 

73.  How  far  a  court  can  regard  the  innocenoa 
of  a  party  where  the  facts  of  a  case  subject  it 
to  the  penalties  of  a  statute,  and  especially  of 
the  collection  law.  United  States  v.  Thomas  maw* 
ris,  Paine's  C.  C.  R.  209. 

74.  Where  goods  are  seized  as  forfeited  under 
the  act  of  the  20th  April,  1818,  for  being  enterea 
at  the  custom-house  aifierentiy  from  the  invoioei 
the  inquiry  cannot  be  made  at  the  trial,  whetber 
such  difierence  proceeded  from  accident  c*  mis- 
take ;  the  question  being  referred  exclusively  tf> 
the  secretary  of  the  treasury.  United  States  r 
One  Case  Hair  Pencils,  Paine's  C.  C.  R.  400. 

75.  Nor  has  the  collector  a  right  to  make  sodi 
inquiries  on  seizure  of  goods  under  this  act 
I^d. 

76.  The  provision  in  the  act  of  2d  Marob, 
1799,  allowmg  such  inquiry  to  be  made  by  tb.\ 
court  or  collector,  is  impliedly  repealed  by  tha 
act  of  1818.    Ibtd. 

77.  Spirits,  wines  and  teas,  are  not  subject  tz 
seizure  under  the  forty-third  section  of  the  cal 
lection  law,  which  declares  "  that  if  any  chealKi 
&o.  shall  be  found  in  the  posBessioa  of  any  p» 
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•on,  unaccompanied  with  the  marks  and  certifi- 
tttefly  it  shall  oe  pTecamptive  evidence  that  the 
flame  is  liable  to  forfeiture,"  anlesa  the  certifi- 
cates and  marka  are  both  wanting.  651  Chests 
oj'  Tea  ▼.  The  United  States,  Paine's  C.  C.  R.  499. 

78.  Under  the  prohibitions  of  "the  act  to  re- 
gQkte  the  collection  of  duties  on  impost  and 
tonnage,"  merchandise  taken  oat  of  a  Tessel 
IbiK  leagues  from  the  coast  is  not  forfeited,  nor 
is  the  vessel  receiving  saoh  goods  on  board  for- 
feited. UniUd  States  r.  The  Virgin^  Peters'  C. 
CR.T. 

79.  To  justify  the  forfeiture  of  a  package  of 
goods  under  the  provisions  of  the  fourth  section 
of  the  act  of  28th  of  May,  1830,  either  the 
package  must  contain  an  article  not  described 
m  the  invoice,  or  the  package  or  invoice  must 
be  made  up  with  intent  to  evade  or  defraud  the 
revenue.  United  States  ▼.  A  Package  of  Lace^ 
Gilpin's  D.C.R.  341. 

80.  To  subject  goods  to  forfeiture  for  a  false 
valuation,  it  must  be  accompanied  by  a  fraudu- 
lent intent  and  design.  United  States  v.  Fourteen 
Packages^  Gilpin's  D.  C.  R.  244. 

81.  The  act  of  May  15,  1820,  ch.  644,  inflicts 
no  forfeiture  for  the  non-payment  of  the  tonnage 
duty  thereby  enforced  on  French  ships  and  ves- 
sels, but  provides  for  its  collection  in  the  same 
manner  as  tonnage  duties  are  to  be  collected  un- 
der the  collection  act  of  1799,  oh.  128.  The 
Apollon,  9  Wheat.  362. 

82.  The  twenty-ninth  section  of  the  collection 
act  of  March  2,  1799,  oh.  128,  does  not  extend 
to  the  case  of  a  vessel  arriving  from  a  foreign 
port  and  passing  through  the  waters  of  a  river 
which  constitutes  the  boundary  between  the 
United  States  and  a  foreign  nation,  for  the  pur- 
pose of  proceeding  to  a  port  within  such  foreign 
territory;  such  transit  is  not  an  arrival  in  the 
limits  of  the  United  States,  within  the  sense  of 
that  section.    Ihid. 

83.  "Possession  of  any  person,"  as  used  in 
this  section,  means  the  possession  of  the  pur- 
chaser, to  whom  the  certificates  are  required  to 
be  delivered  on  the  sale,  and  not  the  possession 
of  a  wrongdoer.  651  Chests  of  Tea  v.  The  United 
States,  Paine's  C.  C.  R.  499. 

84.  The  information  alleged  that  the  teas  were 
accompanied  by  marks  and  certificates;  but  the 
proof  was,  that  the  certificates  only  were  want- 
ing. Held,  that  the  averment  was  unsupported 
by  proof;  and  the  necessity  of  this  allegation 
shows  that  the  true  construction  of  the  act  is, 
that  both  must  be  wanting.    Ibid, 

85.  The  want  of  marks  and  certificates,  and 
not  the  illegal  importation  or  non-payment  of 
duties,  is  the  specific  cause  of  forfeiture  under 
this  section.  And  this  is  evident  from  its  not 
being  necessary  to  allege  in  the  information  that 
the  teas  were  illegally  imported,  or  the  duties 
unpaid;  but  only  that  ihey  were  unaccompanied 
with  marks  and  certificates.  So  of  the  other 
provisions  of  the  act,  their  object  is  to  guard 
against  illegal  importation  and  the  non-payment 
of  duties;  but  the  forfeiture  which  they  create 
ia  incurred  only  by  a  violation  of  the  special 
ragnlations  which  the  law  has  provided  as  guards 
and  checks.    Ibid. 
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86.  The  marks  and  certificates  being  evidence 
only  of  the  lawful  importation,  the  want  of  them 
affords  no  presumption  of  the  non-payment  of 
duties.    Ibid. 

87.  A  deposite  of  the  teas  in  all  cases  under 
this  act,  is  m  eflect  a  pledge,  and  in  lieu  of  the 
personal  sureties  dispensed  with,  unless  spe 
cially  declared  to  be  otherwise.    Ibid, 

88.  Query,  Whether,  if  government  regain 
the  possession  of  teas  irregularly  obtained  from 
their  keeping,  without  the  payment  of  duties, 
they  can  enforce  their  lien  for  the  duties,  or  how 
long  such  lien  continues  after  the  teas  have  got 
into  circulation  in  the  market.    Ibid. 

89.  A  forfeiture  for  the  embezzlement  of 
wines,  &c.,  under  the  5th  section  of  the  act  of 
April  20,  1818,  is  incurred  only  by  the  act  of  the 
owner,  and  not  of  a  mere  stranger,  or  the  in- 
spectors of  the  revenue.  But  the  provisions  of 
this  act  have  no  application  to  a  case  arising  un- 
der the  43d  section  of  the  collection  law.    Ibid, 

90.  Goods  of  foreign  manufacture,  imported 
into  the  district  of  Maryland,  where  the  duties 
were  paid  or  secured,  being  afterguards  carried 
by  the  owner  across  the  state  of  Delaware  to 
Philadelphia,  without  any  license  or  permit 
from  the  collector  of  the  port  of  Baltimore,  the 
same  not  belonging  to  the  master,  owner,  or  any 
mariner  of  the  vessel  in  which  they  were  im 
ported  into  Baltimore,  and  the  owner  of  the 
goods  being  neither  owner,  captain,  nor  mariner 
of  the  packets  engaged  in  tne  transportation, 
are  forfeitable  to  the  United  States,  under  the 
19th  section  of  the  coasting  laws  of  February 
18th,  1793,  ch.  153;  the  33d  section  of  the  same 
act  will  not  prevent  the  forfeiture;  its  provi- 
sions cannot  refer  to  the  19th  section.  Priest' 
man  v.  The  United  States,  4  Dall.  28;  1  Cond. 
Rep.  218. 

91.  The  term  '<  concealed."  as  used  in  the  68th 
section  of  the  duty  act  of  March  2.  1799,  ch. 
128,  applies  only  to  articles  intendea  to  be  se- 
creted and  withdrawn  from  public  view,  on  ac- 
count of  the  duties  not  having  been  paid  or  se- 
cured to  be  paid,  or  from  some  other  fraudulent 
motive.  The  forfeiture  inflicted  by  that  section 
does  not  extend  to  a  case  where  the  duties  not 
having  been  paid,  or  secured  in  any  other  man- 
ner tlmn  by  giving  the  general  bond,  and  storing 
the  goods  according  to  the  62d  section  of  the 
act :  the  goods  were  fraudulently  removed  from 
the  storehouse  agreed  upon  by  the  collector  and 
importer,  by  some  person  other  than  the  claim- 
ants, who  were  bona  fide  purchasers  of  the 
goods,  and  without  their  knowledge  and  con- 
sent, shipped  to  another  port,  where  they  were 
found  etowed  on  board  the  vessel  in  which  they 
had  been  transported,  in  the  usual  manner  of 
stowing  such  goods  when  shipped  for  transpor- 
tation. United  States  v.  350  Chests  of  Tea,  12 
Wheat.  486;  6  Cond,  Rep.  593. 

92.  Under  the  62d  section  of  the  act,  in  the 
case  of  teas,  the  duties  are  '^  secured  to  be 
paid  "  within  the  meaning  of  the  law^  by  the 
single  bond  of  the  importer,  accompanied  by  & 
deposite  of  the  teas  imported,  to  be  kept  under 
the  lock  and  key  of  the  inspector,  and  subject 
to  the  control  of  the  naval  officer  and  collector, 
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until  the  duties  are  actually  paid  or  otherwise 
secured ',  and  no  forfeiture  is  incurretl  under  the 
68th  section  by  the  removal  and  concealment 
of  the  goods  on  which  the  duties  have  thus 
been  "secured  to  be  paid."     Ibid, 

93.  Where  a  vessel,  licensed  for  the  coastinje; 
trade,  engages  in  any  foreign  voyage  or  trade,  it 
subjects  the  vessel  and  cargo  to  confiscation ', 
and  though  municipal  forfeitures  are  not  directly 
enforced  in  courts  of  prize,  yet  as  no  claim  can 
be  there  sustained  which  is  tainted  with  illegal- 
ity, they  are  indirectly  enforced.  Tke  George^ 
1  Mason's  C.  C.  R.  24. 

94.  The  forfeiture  of  a  fishing  vessel,  under 
the  act  of  congress  of  July  29,  1813,  for  fraudu- 
lently obtaining  the  bounty  allowed  by  that  act. 
does  not  attach  on  the  improvident  payment  ot 
this  bounty  to  a  vessel  not  entitled  to  it,  but  to 
the  act  of  fraud  and  deceit,  in  obtaining  it.  If 
a  vessel  has,  in  point  of  fact,  entitled  herself  to 
the  bounty,  and  fraud  and  deceit  are  employed 
in  obtaining  it,  by  the  owners,  she  will  be  liable 
to  forfeiture.  Tne  Swallow  v.  MS.  Decision  of 
the  Hon,  Judge  Ware  of  the  District  of  Maine. 

95.  A  vessel  licensed  for  carrying  on  the  fish- 
eries is  liable  to  forfeiture  under  the  act  of  Feb- 
ruary, 1793,  sec.  32.  for  a  single  act  of  trading, 
not  authorized  by  tne  license.  But  the  taking 
of  a  few  cattle,  and  carrying  them  from  the 
main  land  to  an  island  in  going  out,  or  returning 
from  the  fishing  ground,  as  a  neighbourly  or 
friendly  act,  and  not  for  hire,  is  not  enga^ng  in 
trade  within  the  meaning  of  the  act.    Ibtd. 

4.  Forfeitures  under  the  Embargo  and  Non-in-' 
tercourse  Laws,  and  Laws  prfwibiting  the  Slave 
Trade 

96.  Under  the  act  of  March  22d,  1794,  ch. 
187,  to  prohibit  the  carrying  on  the  slave  trade 
from  the  United  States  to  any  foreign  place  or 
country,  the  forfeiture  is  incurred,  either  by  fit- 
ting out,  or  in  other  words  preparing  a  vessel 
within  the  United  States,  or  by  causing  a  vessel 
to  sail  from  the  United  States  for  the  purpose  of 
carrying  on  the  slave  trade :  two  distinct  acts, 
either  of  which  draws  after  it  the  same  conse- 
quences, the  forfeiture  of  the  vessel.  The  Emily 
and  the  Caroline^  9  Wheat.  381:  5  Cond.  Rep. 
623. 

97.  The  act  of  1809,  ch.  91,  applied  to  all 
goods  of  British  manufacture,  although  imported 
into  a  neutral  country  before  the  passing  of  that 
act.  Ten  Hogsheads  of  Rum,  1  Gallis.  C.  C.  R. 
188. 

_  98.  The  collector  having  been  clothed  with  a 
discretion,  under  the  embargo  laws,  to  grant 
permits  to  such  foreign  vessels  as  were  allowed 
to  depart  with  their  cargoes,  to  take  on  board 
necessary  sea  stores  and  provisions,  the  court 
refused  to  decide,  in  a  case  where  a  permit  had 
been  granted,  that  the  sea  stores  taken  on  board 
were  more  than  necessary,  it  not  appearing  that 
there  was  any  fraud.     The  Brig  Isabella,  Paiae's 

w.  V/.  II.  1. 

99.  And  where  it  had  been  the  practice  at  the 
eoBtom-housej  in  such  cases^  to  consider  arms  and 


ammunition  for  the  defence  of  the  Teeeel 
stores^  the  court  refused  to  adopt  a  different 
struction.    Ibid, 

100.  A  vessel  which,  during  the  ezifltence  ei 
the  embarapo  laws,  departed  from  one  port  in  U^ 
United  States  on  a  voyage  to  another,  hot  was 
obliged^  from  irresistible  necessity,  to  put  into  a 
foreign  port,  and  sell  her  cargo,  waa  not  gpilfy 
of  a  violation  of  these  laws.  Ths  Brig  WtUiam 
Gray,  Paine's  C.  C.  R.  16. 

101.  From  a  fair  comparison  of  the  differest 
embargo  acts  with  each  other,  it  mmy  be  col- 
lected that  congress  must  expressly  make  votk 
an  instance  of  necessity  an  exceptioo  to  the 
penal  operations  of  those  acts.  But  if  coMgiess 
have  n^ected  to  provide  for  such  an  exoe^iooj 
it  is  the  duty  of  the  courts  to  interpret  those 
laws  as  they  do  all  penal  statutes,  by  oonsider- 
ing  the  exception  as  implied.  Consent  is  easea- 
tial  to  ff uilt :  and  the  legislature  is  supposed  ts 
pass  all  penal  laws  with  the  understanding  that 
the  courts  will  not  inflict  the  penalties  for 
violations  as  are  unintentional.     Ibid, 

102.  This  is  not,  therefore,  one  of  those 
which  are  referred  for  mitigation  to  the  seese- 
tary  of  the  treasury.    Ibid. 

103.  The  language  of  the  second  section  of 
the  embargo  law  of  the  25th  April,  1808,  is  so 
loose  that  it  is  impossible  to  determine  whether 
any  oflfence  and  forfeiture  were  intended  to  be 
created.  At  any  rate,  the  reference  as  to  the 
penalty  to  the  collection  law  is  not  to  the  SOU 
section  of  that  law  which  provides  against  on- 
load ing  goods  in  the  night.  The  Schooner  £»• 
terprise,  Paine's  C.  C.  R.  32. 

104.  The  embargo  law  vras  passed  22d  De- 
cember, 1807.  A  vessel  cleared  out  and  sailed 
from  St.  Marys,  Georgia,  on  the  15th  Januaij. 
and  in  the  evening  the  collector  received  infor- 
mation of  the  nassage  of  the  law,  and  gave  no- 
tice of  it.  It  did  not  appear  that  it  /was  kjaomn 
to  the  master  or  owners  of  the  veaitel  prior  to 
her  sailing.  Having  been  seized  for  a  violatkRi 
of  the  law,  the  court  decreed  her  restoraijoo. 
United  States  v.  9  Packages  of  JAnen^  PainesC 
C.  R.  129. 

105.  It  seems  that  no  penalty  was  intended  to 
be  inflicted  by  the  second  section  of  the  addi- 
tional embargo  law  of  the  25th  April,  1808,  for 
loading  a  vessel  without  inspection  ;  but  that  the 
penalty  for  leaving  the  district  without  a  clear- 
ance, which  could  be  obtained  only  on  inspection, 
was  thought  by  the  legislature  to  be  alone  a  suf- 
ficient sanction  to  secure  an  inspection.  Ths 
Sloop  Active,  Paine's  C.  C.  R.  247. 

106.  It  seems  that  the  penalties  there  men- 
tioned were  intended  to  apply  to  the  inspecting 
officers.     Ibid. 

107.  A  vessel  which,  during  the  non>inter' 
course  law,  took  a  cargo  at  St.  Croix,  for  Qidii, 
with  the  intention  of  touching  off  New  Haven 
on  her  way  thither,  for  a  supply  of  provisions^ 
and  of  terminating  her  voyage  in  the  United 
States,  if  by  law  it  could  be  done ;  was  held  not 
to  be  forfeited  under  the  6th  section  of  that  law 
which  provides  against  the  putting  goods  on 
board  a  vessel  with  the  intention  of  importiag 
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them  into  the  United  States.     The  Ship  Ann 
Maria,  Paine's  C.  C.  R.  256. 

108.  Under  the  3d  section  of  the  embargo  act 
of  April  t6th,  1808,  oh.  170,  a  ressel  is  not  sub- 
jected to  forfeiture  for  departing  without  a  clear- 
ancej  unless  she  has  departed  out  of  port  ^  pro- 
ceeding from  m  wharf  a  mile  and  a  half,  with  in- 
tent to  ^  to  sea,  but  not  having  got  out  of  the 
port  betore  seizure,  is  not  such  a  departure  as 
the  act  intends.  The  Active  v.  The  UniUd  States, 
7  Cranch,  100;  2  Cond.  Rep.  431. 

109.  The  forfeiture  of  eoods,  for  violation  of 
the  non-intercourse  act  of  March  Ist,  1809.  ch. 
195,  takes  place  upon  the  commission  ot  the 
offence,  and  avoids  a  subsequent  sale  to  nm  inno- 
cent purchaser,  althoujgh  there  may  havelwen  a 
regular  permit  for  landing  the  goods,  and  although 
the  duties  may  have  been  paid.  United  States 
V.  ]960^ags  of  Coffee,  8  Cranch,  398;  3  Cond. 
Rep.  187 ;  United  States  v.  The  Mars,  8  Cranch, 
417  ;  3  Cond.  Rep.  198. 

110.  A  foreign  vessel,  enga|;ed  in  the  African 
slave  trade,  captured  on  the  high  seas,  in  time  of 
peace  by  an  American  cruiser,  and  brought  in 
for  adjudication,  will  be  restored,  even  where 
the  Tessel  belongs  to  a  nation  which  has  prohi- 
bited such  trade.  The  Antelope,  10  Wheat.  66 ; 
6  Cond.  Reo.  30. 

111.  In  tne  execution  of  the  laws  against  the 
slave  trade,  no  vigilance  can  be  excessive ;  and 
restitution  ought  never  to  be  made  but  in  cases 
which  are  purged  of  every  intentional  violation 
by  proofs  the  most  clear,  tne  most  explicit  and 
niieqoi  vocal.  The  Josef  a  Segunda,  5  Wheat. 
338;  4  Cond.  Rep.  672. 

112.  Under  the  act  of  March  22d,  1794,  ch. 
187,  prohibiting  the  slave  trade,  if  the  original 
object  of  the  equipment  and  voyage  from  the 
United  States,  was  to  carry  on  the  African  slave 
trade,  the  forfeiture  attaches,  whether  the  vessel 
was  then  owned  by  American  citizens  or  by  fo- 
reigners. The  Plattsburgh,  10  Wheat.  133;  6 
Cond.  Rep.  43. 

113.  It  is  equally  unimportant  whether  the  act 
was  done  by  the  party,  suo  jure,  or  for  the  k)eneflt 
of  another  person.  £ven  if  all  the  equipments 
are  hinocent  in  their  nature,  and  adapted  to  ordi- 
nary voyages,  if  there  is  positive  proof  of  a 
g:uiity  intention,  forfeiture  will  attach.    Ibid. 

114.  It  is  not  essential  to  constitute  a  fitting 
out  of  a  vessel,  under  the  slave  trade  act  of  April 
20th,  1818,  ch.  373,  that  every  equipment  neces- 
sary for  a  slave  voyage,  or  any  equipment  pecu- 
liarly adapted  to  such  a  voyage,  snould  be  taken 
on  board;  it  is  sufficient  that  tbe  vessel  was  ac- 
tually fitted  out  with  intent  to  be  employed  in 
the  illegal  voyage.  United  States  v.  Gooding,  12 
Wheat.  460 ;  6  Cond.  Rep.  572. 

115.  Under  the  2d  and  3d  sections  of  the  act 
of  April  20th,  1818,  ch.  373,  the  offence  of  sail- 
ing from  a  port  with  an  iiitent  to  engage  in  the 
slave  trade,  is  not  committed  unless  the  vessel 
sails  out  ot  the  port.  United  States  v.  La  Coste, 
2  Mason's  C.  C.  R.  129. 

116.  The  terminus  a  quo,  is  the  boundary  line 
of  the  port ;  and  when  the  vessel  passes  from 
that,  she  sails  from  the  port,  and  is  on  the  high 

Ibid. 


5.  Remission  and  Distribution  of  the  Proceeds  oj 

Forfeitures, 

117.  Action  of   indebitatus   assumpsit,  was 
brought  by  the  officers  of  the  revenue  cutter  of 
the  district  of  Delaware,  for  one-half  of  the  for- 
feiture Incurred  for  a  violation  of  the  non-inter- 
course law,  by  a  vessel  seized  by  the  collector 
of  Delaware,  on  the  information  of  the  plaintiffs, 
and  sent  by  him  to  the  district  of  Pennsylvania 
for  trial,  where  she  was  condemned,  and  the 
amount  of  the  forfeiture  was  received  by  the 
defendant,  the  collector  of  the  port  of  Philadel- 
phia.   Held,  1st.  The  information  to  induce  a 
seizure,  need  not  be  as  full  as  the  evidence  in 
the  case  would  authorize  to  condemn.  It  is  suf- 
ficient if  it  induced  the  prosecution.    2d.  It  is 
not  necessary  that  the  officers  of  the  revenue 
cutter  should,  where  they  gave  the  information, 
make  a  claim  for  a  part  of  the  forfeiture;  or 
that  they  should  take  any  part  in  the  prosecution 
of  the  case,  to  entitle  them  to  a  portion  of  the 
proceeds.    3d.  The  consent  of  the  plaintiffs  that 
the  vessel  should  be  sent  from  the  district  of 
Delaware  to  the  district  of  Pennsylvania;  or  a 
disavowal  by  them,  of  having  instituted  this  suit, 
does  not  constitute  a  waiver  of  their  right  to  their 
share  of  the  forfeiture.    4th.  The  defendant  is 
not  liable  to  tbe  plaintiffs  for  such  part  of  the 
proceeds  of  the  forfeiture  as  he  had  paid  over  to 
other  officers  of  the  custom-house  for  their  shares, 
before  notice  of  the  claims  of  the  plaintiffs. 
Sawyer  et  o/.  v.  Steele,  3  Wash.  C.  C.  R.  464. 

118.  A  bond  was  given  to  T.  S.,  the  collector 
of  the  district  of  Petersburg,  under  the  second 
section  of  the  embargo  act  of  the  22d  of  Decem- 
ber, 1807,  and  a  fuit  was  afterwards  brought  by 
him  on  the  same  bond  in  the  district  court,  and 
pending  the  proceedings,  to  wit,  on  the  30th  of 
October,  1811,  J.  S.,  the  collector,  died;  and 
judgment  was  recovered  in  favour  of  the  United 
States,  on  the  30th  of  November,  1811.  On  the 
26th  of  the  same  November,  J.  S.  was  appointed 
collector  of  the  same  district,  and  entered  on  the 
duties  of  his  office  on  the  14th  of  December, 
1811;  until  which  time  T.  S.,  who  was  deputy 
collector  under  J.  S.,  at  his  decease,  ^continued 
M  such  to  discharge  the  duties  of  the  office. 
The  judgment  of  the  district  court  was  subse- 
quently affirmed  by  the  circuit  court.  When 
the  bond  was  taken,  A.  T.  was  surveyor  of  the 
district,  and  continued  in  that  office  until  his 
death,  which  was  after  the  commencement  of 
the  suit  on  the  Ixind.  and  before  judgment  there- 
on, and  was  succeeaed  by  J.  H.  P.,  who  was  ap- 
pointed on  the  30th  of  March,  1811,  and  entered 
on  the  duties  of  his  office  on  the  16th  of  the 
same  month.  It  was  held,  that  the  personal  re- 
presentatives of  the  deceased  collector  and  sur- 
veyor, and  not  their  successors  in  office,  were 
entitled  to  that  portion  of  the  penalty  which  is, 
by  law,  to  be  distributed  among  the  revenue  offi.* 
cers  of  the  district  where  it  was  incurred.  Thert 
being  no  naval  officer  in  the  district,  the  divisioa 
was  adjudged  to  be  made  in  equal  proportions 
between  the  collector  and  surveyor.  Jones  and 
others  v.  ShoreU  Executors  and  olherSf  1  Wheat 
462 ;  8  Cond.  Rep.  624. 
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119.  The  secretary  of  the  treasury  has  author- 
ity, under  the  remission  act  of  the  3d  of  March, 
1797,  ch.  361,  to  remit  a  forfeiture  or  penahy 
accruing  under  the  revenue  laws,  at  any  time, 
before  or  after  a  final  sentence  of  condemnation 
or  judgment  for  the  penalty,  until  the  monej  is 
actually  paid  over  to  the  ooUector  for  distribution. 
United  States  v.  Morris,  10  Wheat.  246;  6Cond. 
Rep.  90. 

120.  Such  remission  extends  to  the  shares  of 
the  forfeiture  or  penahy  to  which  the  officers  of 
the  customs  are  entitled,  as  well  as  to  the  inte- 
rest of  the  United  States.    Ibid, 

121.  The  ship  Good  Friends,  and  her  cai^gp 
of  British  merchandise,  owned  by  Stephen  6i- 
rard,  a  citizen  of  the  United  States,  was  seized 
by  the  collector  of  the  Delaware  district,  on  the 
19th  of  April,  1812,  for  a  violation  of  the  non- 
intercourse  laws  of  the  United  States,  then  in 
force.  The  ship  and  cargo  were  condemned  as 
forfeited,  in  the  district  and  circuit  court  of  the 
Delaware  district.  On  the  29th  July,  1813,  con- 
gress passed  an  "act  for  the  relief  ot  the  owners 
of  the  Good  Friends,  &o.,"  and  a  remission  of 
the  forfeiture  was  granted  by  the  secretary  of 
the  treasury,  under  the  authority  of  that  act, 
with  the  exception  of  a  sum  equal  to  the  double 
duties  imnosed  by  an  act  of  congress  passed  on 
the  1st  ot  July,  1812.  The  collector  was  enti* 
tied  to  one  moiety  of  the  whole  amount  reserved 
by  the  secretary  of  the  treasury,  as  the  condi- 
tion of  the  remission.  M^Lane  v.  The  UniUd 
States,  6  Peters,  404. 

122.  Where  a  sentence  of  condemnation  has 
been  finally  pronounced  in  a  case  of  seizure,  the 
supreme  court,  as  an  incident  to  the  possession 
of  the  principal  cause,  has  a  right  to  proceed  to 
decree  a  distribution  of  the  proceeds,  according 
to  the  terms  prescribed  by  law.  And  it  is  a 
familiar  practice  to  institute  proceedings  for  the 
purpose  of  such  distribution,  whenever  a  doubt 
occurs  as  to  the  rights  of  the  parties  who  are 
entitled  to  share  in  the  distribution.    Ibid, 

123.  The  duty  of  the  collector  in  superintend- 
ing the  collection  of  the  revenue,  and  of  making 
seizures  for  supposed  violations  of  law,  is  one- 
rous and  full  of  perplexity.  If  he  seizes  any 
goods,  it  is  at  his  own  peril ;  and  he  is  condenMi- 
able  in  damages  and  costs,  if  it  should  turn  out 
upon  the  final  adjudication,  that  there  was  no 
probable  cause  for  the  seizure.  As  a  just  re- 
ward for  his  diligence,  and  a  compensation  for 
his  risksj  at  once  to  stimulate  his  vigilance  and 
secnre  his  activity,  the  laws  of  the  United  States 
have  awarded  to  him  a  laige  share  of  the  pro- 
ceeds of  the  forfeiture.  Sut  his  right  by  the 
seizure  is  but  inchoate;  and  although  the  for- 
feiture may  have  been  justly  incurred,  yet  the 
government  has  reserved  to  itself  the  right  to 
release,  either  in  whole  or  in  part,  until  the  pro- 
ceeds have  been  actually  received  for  distribu- 
tion: and  in  that  event,  and  to  that  extent,  it 
displaces  the  right  of  the  coUector.  Such  was 
Jie  decision  of  the  supreme  court  in  the  case  of 
the  United  States  v,  Morris,  10  Wheat.  246. 
Xbid, 


124.  But  whatever  is  reserved  to  the  govero- 
ment  out  of  the  forfeiture,  is  reserved  aa  weH 
for  the  seizing  officer  as  for  itself,  and  is  distri- 
butable acoordiflgly.  The  eoreroBect  ha»  no 
authority,  under  its  existing  Taws,  to  rslease  the 
collector's  share,  as  such,  and  yet  to  letaia  to 
itself  the  other  part  of  the  foffettarci.    JW. 

125.  In  point  of  law,  no  dotie%aa  socb,  caa 
legally  accrue  upon  the  importation  of  prohitHted 
g<mi8.  They  are  not  entitled  to  entry  at  the 
custom-house,  or  to  be  bonded.;  They  ate,  ipso 
facto,  forfeited  by  the  mere  aot  of  imraortatieo. 
Ibid. 

126.  The  secretary  of  the  treasorv  inmy  remit 
not  o|dy  the  interest  of  the  United  States^  but 
of  inmviduals,  in  penalties  and  forfeitvrea  m 
certain  cases^  after  suit  brought,  and  before 
judgment.  Tlnited  States  v.  Laneaster,  4  Wadi. 
C  \^.  K.  64> 

127.  A  pardon  of  the  president  of  the  United 
States,  after  condemnation,  as  to  all  the  iftterest 
of  the  United  States,  in  ttie  penalty  incurred  by 
a  violation  of  the  embargo  laws,  and  directing 
all  further  proceedings  on  behalf  of  the  United 
States  to  be  discontinued,  does  not  remit  the  in* 
terest  of  the  custom-house  officers  in  a  moiety. 
Ibid. 

128.  Under  the  ninety-first  section  of  the  duty 
act  of  March  2d,  1799,  ch.  128,  the  share  of  a 
forfeiture  to  which  the  collector,  &c.,  of  the  dis- 
trict is  entitled,  is  to  be  paid  to  the  person  who 
was  the  collector,  &c.,  in  the  office  at  the  time 
the  seizure  was  made,  and  not  to  his  soeoessor 
in  office  at  the  time  of  condemnatbn,  and  the 
receipt  of  the  money.  Bvel  v.  Van  Ness,  8 
Wheat.  312:  5  Cond.  Bep.  445. 

129.  Until  final  judgment,  no  part  of  the  for- 
feiture vests  absolutely  in  the  colledar;  bat 
after  final  judgment,  his  share  vests  abeolotely, 
and  cannot  be  remitted  by  the  secretary  of  the 
treasury.     The  HdUn,  1  Mason's  C.  C.  R.  431. 

130.  If,  pending  the  proceedings,  a  remission 
be  made  of  the  whole  property  forfeited,  his 
whole  title  is  gone ;  if  ot  a  part  only^  his  title 
attaches  to  the  remainder^  and  bv  a  jodcment 
of  condemnation,  becomes  nxed  and  indiasDiable. 
The  Margaretta,  2  Gallis.  C.  C  R.  515. 

131.  If  there  is  no  informer,  the  United  Slates 
have  one-half,  and  the  officers  of  the  coslonia 
the  other.  If  there  is  an  informer,  the  informer 
has  a  fourth,  and  the  custom-house  officers  a 
fourthf  If  the  informer  is  an  officer  of  a  revenae 
cutter,  the  United  States  have  a  foartb,  one- 
fourth  to  the  custom-house  officers,  and  the  oflKcer 
of  the  revenue  cutter  one-half.  Sawyer  ei  ai.  v. 
Steele,  3  Wash.  C.  C.  R.  464. 

132.  The  consent  of  the  claimants  that  the 
vessel  should  be  sent  into  another  district  for 
adjudication,  or  a  disavowal  by  them  <tf  having 
instituted  the  suit,  does  not  amount  to  a  waiver 
bv  them  of  their  right  to  a  share  of  the  forfeiture. 

133.  But  the  collector  is  not  responaibie  kr 
such  part  of  the  forfeiture  as  he  may  have  paid 
over  bona  fide  to  other  officers,  for  their  shaiea^ 
before  notice  of  the  pkintiFa  chum.    Aid. 


FISHERIES  IN  THE  DELAWARE  RIVER^FORCIBLE  IMPEDING.     778 


T 


Fisheries  in  the  Delaware  River. — FUbing  Veesels. — Fixtures. — Forcible  Impeding. 


FISHERIES  IN  THE  DELAWARE  RIVER. 

1.  The  compact  between  New  Jersey  and 
Pennsylvania,  recognises  the  right  of  fishery  in 
riparian  owners  on  the  Delaware.  Bennett  ▼. 
Bogf;s,  Baldwin's  C.  C.  R.  70. 

2.  The  third  section  of  the  act  of  1808,  de- 
finirg  a  fishing-place,  applies  only  to  shore-fishe- 
ries; a  common  rignt  of  fishery  is  necessarily 
indefinite.    Ibid, 

3.  The  penalties  of  the  law  of  New  Jersey, 
of  1822,  attach  to  any  person  who  uses  a  gilling- 
seine.  or  drift-net,  on  the  Delaware,  unless  he 
has  tne  right  of  fishing  on  the  Opposite  shore. 
Ibid. 

4.  An  entry  under  this  law,  claiming  only  by 
common  right,  is  void.    Ibid. 

6.  The  act  of  New  Jersey,  of  1822,  is  not  re- 
pugnant to  the  constitution  ot  the  United  Slates. 

6.  The  proprietors  of  New  Jersey  had  no  right 
m  the  Delaware  below  low-water  mark.    Ibtd. 

7.  The  right  to  the  bed  of  the  river  was  in 
the  crown,  therefore  the  compact  of  1676,  did 
not  give  a  common  right  of  fishery  therein. 
Ibid.  73. 

8.  The  legislature  has  power  to  regulate  fishe- 
ries on  the  Delaware,  by  prohibiting  the  ejcer- 
cise  of  a  common  law  right.    Ibid.  76. 

9.  The  only  restraint  upon  them  is,  that  they 
cannot,  by  any  law,  impair  the  obligation  of  a 
contract.    Ibtd. 

10.  Neither  the  state  nor  federal  constitution 
secures  a  common  richt  of  fishery  in  the  Dela^ 
ware  to  the  people  of  New  Jersey.    Ibid. 


FISHING  VESSELS. 

1.  The  forfeiture  of  a  fishing  vessel,  under 
the  act  of  congress  of  July  29,  1813,  for  fraudu- 
lently obtaining  the  bounty  allowed  by  that  act. 
does  not  attach  on  the  improvident  payment  or 
the  bounty  to  a  vessel  not  entitled  to  it,  but  to 
the  act  of  fraud  and  deceit,  in  obtaining  it.  If  a 
vessel  has,  in  point  of  fact,  entitled  herself  to 
the  bounty,  ana  fraud  and  deceit  are  employed 
in  obtaining  it,  by  the  owners,  she  will  be  liable 
to  forfeiture.  T/u  Steallow  v.  MS.  Decision  of  the 
Hon.  Judge  Ware  of  the  District  of  Maine. 

2.  A  vessel  licensed  for  carrying  on  the  fishe- 
ries is  liable  to  forfeiture  under  the  act  of  Feb- 
mary,  1793,  sec.  32,  for  a  single  act  of  trading, 
not  authorized  by  the  license.  But  the  taking 
of  a  fe^v  cattle,  and  carrying  them  from  the 
main  land  to  an  island,  in  going  out  or  returning 
from  the  fishing-ground,  as  a  neighbourly  or 
friendly  act,  and  not  for  hire,  is  not  engaging  in 

rade,  withiu  the  meaning  of  the  act.    Ibid. 


rest,  by  pulling  down  and  removing  from  the 
demised  premises,  a  dwelling-house  erected 
thereon,  and  attached  to  the  freehold.  The 
question  mised  in  the  case  was,  what  fixtures 
erected  by  the  tenant  during  his  term  are  re- 
movable by  him.  The  general  rule  of  the 
common  law  undoubtedly  is,  that  whatever  is' 
once  annexed  to  the  freehold  becomes  part  of  it, 
and  cannot  be  afterwards  removed,  except  by 
him  who  is  entitled  to  the  inheritance.  This 
rale,  however,  never  was  inflexible,  and  without 
exceptions.  It  was  construed  most  strictly  be- 
tween executor  and  heir,  in  favour  of  the  latter: 
and  more  liberally  between  tenant  for  life  ana 
in  tail,  and  remainder-man  or  reversioner,  in 
favour  of  the  former;  and  tenant,  in  favour  of 
the  tenant.  A  more  extensive  exception  to  the 
rule  has  been  of  fixtures  erected  for  the  purposes 
of  trade.  Fixtures  which  were  erected  to  carry 
on  trade  and  manufactures  were,  from  an  early 
period  of  the  law,  allowed  to  be  removed  by  the 
tenant,  during  his  term ;  and  were  deemed  per- 
sonalty for  many  other  purposes.  Van  Ness  ▼. 
Pacardf  2  Peters,  143. 

2.  It  might  deserve  considemtion,  whether, 
if  the  rale  of  the  common  law  of  England,  which 
prohibits  the  removal  of  fixtures  erected  by  the 
tenant  for  agricultural  purposes,  were  not  pre- 
viously adopted  in  a  slate  by  some  authoritative 
practice  or  adjudication,  it  ought  to  be  assumed 
Dy  the  supreme  court,  as  a  part  of  the  jurispra- 
dence  of  such  state,  upon  the  mere  footmg  of  its 
existence  in  the  common  law.    Ibid.  145. 

3.  The  question  whether  fixtures  erected  for 
the  purposes  of  trade,  are  or  are  not  removable 
by  tne  tenant,  does  not  depend  upon  the  form  or 
size  of  the  building;  whether  it  has  a  brick 
foundation  or  not,  or  is  one  or  two  stories  high, 
or  has  a  brick  or  other  chimney.  The  sole 
question  is,  whether  it  is  designed  for  the  pur- 
poses of  trade  or  not.    Ibid.  146. 

4.  If  the  house  were  built  principally  for  a 
dwelling-house  for  the  family,  independently  of 
carrying  on  a  tr^e,  then  it  would  doubtless  be 
deemed  a  fixture,  falling  under  the  eeneral  rale, 
and  irremovable.  But  if  the  residence  of  the 
family  were  merely  an  accessary  for  the  more 
beaencial  exercise  of  the  trade,  and  with  a  view 
to  superior  accommodation  in  this  particular, 
then  It  is  within  the  exception.    Ibid.  147. 

5.  The  main  mill-wheel  and  gearing  of  a  fac- 
tory, attached  to  the  factory  and  necessary  for 
its  operation,  are  fixtures,  and  real  estate  to 
which  the  right  of  dower  attaches.  Potedl  v. 
The  Monson  and  BrimMd  Manufacturing  Cmi¥ 
pany^  3  Mason's  C.  C.  R.  459. 


FIXTURES. 

1  •  Action  on  the  case  against  the  defendant 
for  waste,  committed  by  him,  while  tenant  of 
the  plaintiff,  the  owner  of  the  reversionary  iate- 


FORCIBLE  IMPEDING. 

1.  It  is  not  necessary,  in  an  indictment  for  re- 
sisting a  public  officer,  to  set  forth  the  particular 
exercise  of  office  in  which  he  was  eiM(aged,  or 
the  particular  act  and  circumstances  of  obstrao- 
tion.  UniUd  States  v.  Batchdder^  2  Gallis.  C.  C. 
R.  15. 

2.  To  justify  a  seizure  there  most  be  piofaaUe 
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cause  of  seizure ;  and  if  an  officer  of  the  cas- 
toms  seize  without  probable  caase,  no  indict- 
meat  lies  for  resisting  him  in  the  seizure,  for  he 
is  not  in  the  exercise  of  his  office.  United  Stales 
V.  Gay,  2  Gallis.  C.  C.  R.  359. 

3.  In  the  execution  of  a  writ  of  habere  facias 
possessionem,  if  adverse  possession  be  held,  the 
officer  is  first  to  turn  out  the  occupant,  and  take 
possession  in  the  name  of  the  law,  and  after- 
wards deliver  it  to  the  plaintiff  in  the  ejectment. 
The  offence  of  obstructing  process  consists  in 
refusing  to  give  up  possession,  or  in  opposing  or 
obstructing  the  execution  of  the  writ  oy  threats 
of  violence,  which  it  is  in  the  power  of  the  per- 
son to  enforce,  and  thus  preventing  the  officer 
from  dispossessing  the  person  so  actins^.  United 
States  V.  Morrow  Lowry  et  al,,2  Wash.  C.  C.  R. 
169. 

4.  A  mere  threat  to  resist  the  writ,  is  not  an 
offence  within  the  provisions  of  the  act  of  con- 
gress. But  if,  when  the  officer  proceeds  with 
the  writ  to  the  land,  and  is  about  to  execute  his 
process,  a  threat  is  used  by  a  person  in  posses- 
sion, accompanied  by  the  exercise  of  force,  or 
having  the  capacity  to  employ  it,  and  the  officer 
does  not  do  his  duty,  the  offence  is  complete. 
The  officer  is  not  obliged  to  risk  or  expose  his 
person,  or  to  proceed  to  a  personal  conflict  with 
the  defendant.    Ibid. 

5.  The  twenty-second  section  of  the  act  of 
congress,  passed  on  the  30th  day  of  April,  1790, 
for  the  punishment  of  certain  crimen  includes 
every  species  of  process,  legal  and  judicial, 
whether  issued  by  the  court  in  session,  or  by  a 
judge  or  magistrate,  acting  in  that  capacity  out 
of  court,  in  the  execution  of  the  laws  of  the 
United  States.  Obstructing  such  process  is  an 
offence  within  the  law.  United  States  v.  Lukens, 
3  Wash.  C.  C.  R.  335. 

6.  On  a  count  in  the  indictment  for  resisting 
the  officer  of  the  United  States,  it  is  not  neces- 
sary that  the  person  should  use  or  threaten  vio- 
lence.   Ibid, 

7.  If  the  first  writ  of  habere  facias  posses- 
sionem be  returned  executed,  the  plaintiff  can- 
not issue  an  alias.  If  the  writ,  though  executed, 
has  not  been  returned,  and  an  alias  issues  on 
the  suggestion  of  the  plaintiff,  that,  vice  comes 
non  misit  breve,  resistance  to  such  writ  is  an 
offence.  Aliter,  if  the  writ  has  been  returned. 
United  States  v.  Slaymaker,  4  Wash.  C.  C.  R. 
]69. 

8.  The  habere  facias  cannot  be  executed  after 
the  return  day ;  and  if  it  be  attempted,  resist- 
ance to  it  is  not  an  offence.    Jbid, 


FOREIGN  VESSELS. 

1.  Where  a  policy  is  underwritten  upon  a  fo- 
reign vessel  belonging  to  a  foreign  country,  the 
underwriter  must  be  taken  to  have  knowledge 
of  the  common  usages  of  trade  in  such  country 
as  to  equipments  of  vessels  of  that  class,  for  the 
voyage  on  which  she  is  destined.  He  must  be 
presumed  to  underwrite  upon  the  ground,  that 
the  vessel  shall  be  seawonhy  in  her  equipment s. 


according  to  the  general  custom  of  the  port,  oi 
at  least  of  the  country,  to  which  she  beloi^ 
It  would  not  be  a  just  or  safe  rule  in  all  caees  to 
take  that  standard  of  seaworthiness,  ezclosively, 
which  prevails  in  the  port  or  country  where  the 
insurance  is  made.  Tidnuarsh  v.  Waskingtan 
Ins.  Co.f  4  Mason's  C.  C.  R.  439. 

2.  The  act  of  20th  July,  1790,  ch.  29,  regu- 
lating seamen  in  the  merchants'  service,  does 
not  apply  to  foreign  seamen  on  board  of  foreign 
ships.  Ex  parte  D^OliverOj  1  Gallis.  C.  C.  R. 
474. 

3.  The  master's  contracts  for  supplies  and  re- 
pairs create  an  hypothecation,  by  the  general 
maritime  law.  Query,  How  fkr  this  is  controlled 
as  to  domestic  ^Ips.  The  Jerusdem^  2  Gallis. 
345. 

4.  The  district  courts  will  not  take  cognizance 
of  disputes  between  masters  and  crews  of 
foreign  ship.^,  except  in  special  cases.  WUUikd* 
son  V.  The  Forsoket,  1  Peters'  Ad.  Decia.  197. 

5.  The  twenty-seventh  section  of  the  revenue 
act  of  2d  March,  1799,  ch.  128,  comprehends 
foreign  as  well  as  American  vessels  bonod  to  the 
United  States.  The  Betsey.  1  Mascots  C.  C  R. 
355. 

6.  Neither  by  the  British  treaty  of  3d  July, 
1815,  nor  by  any  act  of  congress,  nor  by  the  pre- 
sident's proclamation  of  24th  August,  1822,  are 
British  ships  coming  from  ports  in  British  cob- 
nies,  entitled  to  enter  American  portS)  on  pay- 
ment of  the  same  tonnage  and  light  duties  as 
American  vessels;  but  they  are  to  pay  the  full 
duties  on  foreign  vessels.  The  treaty  of  1815 
applies  only  to  vessels  coming  from  European 
ports.  United  States  v.  Hathaway,  3  Mason's  C 
C.  R.  324.     Decided  in  1824. 

7.  An  American  vessel,  captured,  condemned, 
sold,  and  purchased  by  her  former  master,  a 
citizen  of  the  United  States,  who  obuined  a 
Danish  burgher's  brief,  and  who  cleared  out  of  a 
port  of  the  United  States  as  a  Dane,  is  a  foreign 
vessel  within  the  fifth  section  of  the  act  of  Ja- 
nuary 9,  1808,  ch.  112,  supplementary  to  the 
embargo  act,  although  in  reality  owned  by  a 
citizen  of  the  United  States.  The  Good  Cedu- 
rine  v.  The  United  States,  7^CFanch,  349 ;  2  OmmL 
Rep.  525. 

8.  If  one  of  two  partners  in  a  house  of  trade 
in  this  country  obtain  a  United  States'  register 
for  a  ship,  by  swearing  that  he,  together  with 
his  partner,  of  the  city  of  New  Yoik,  are  the 
sole  owners  of  the  vessel,  when  in  fact  hia  part- 
ner is  domiciled  in  England,  the  vessel  is  liable 
to  forfeiture  under  the  registry  act  of  December 
31,  1792,  ch.  146.  The  Venus,  8  Cranch,  253;  3 
Cond.  Rep.  109. 

9.  Supplies  furnished  to  a  foreign  ship  consti* 
tute  a  lien,  and  are  recoverable  in  the  admiralty, 
notwithstanding  any  agreement  between  the 
owners  and  the  captain  that  the  latter  shooM 
furnish  the  supplies.  North  et  ai.  v.  The  Eag^^ 
Bee's  D.  C.  R.  78. 

10.  Under  the  fourteenth  section  of  the  act 
of  congress  of  December  31,  1792,  ch.  146^  ittf 
inaccurate  recital  of  the  certificate  of  regisirT 
in  the  bill  of  sale  does  not,  as  in  England,  avoia 
the  sale;  but  the  vessel  is  thereby  deprived  ef 
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her  American  privileges.    Philip*  t.  Ledleyj  1 
Wash.  C.  C.  R.  226. 

1 1 .  Under  ihe  act  for  enrolling  and  licensing 
coasters,  of  Februar^r  8, 1793,  ch.  153,  no  coaster 
can  be  sold  in  a  foreign  port,  unless  her  license 
be  previously  surrendered ;  nor  is  her  American 
character  changed  b^  such  transfer.  But  if  she 
be  condemned  for  violation  of  that  statute,  and 
•old  under  order  of  court,  she  may  become  fo- 
reign property.  United  States  v.  The  Haiwke,  Bee's 
Adm.  Decis.  34. 

12.  Where  the  voyage  is  broken  up,  or  ended 
here,  payment  of  wages  will  be  compelled ;  and 
masters  of  foreign  vessels  will  be  assisted  in  re- 
covering deserters,  and  reducing  to  obedience 
perverse  and  rebellious  mariners.  Willendson 
v.  The  Forsokety  1  Peters'  Adm.  Decis.  197. 

13.  Seamen  may  be  moderately  corrected  by 
the  captain.  The  district  court  will  not  inter- 
fere in  the  case  of  foreigners,  where  they  are 
bound  b^  articles  to  submit  all  disputes  to  a 
home  tnbunal.  Aerlsen  v.  The  Aurora^  Bee's 
Adm.  Decis.  161. 

14.  Under  the  fifth  section  of  the  embargo  act 
of  9th  January,  1808,  ch.  8,  "  foreign  vessel" 
means  a  vessel  navigating  under  the  flag  of  a 
foreign  power,  and  not  a  vessel  owned  in  whole 
or  part  by  foreigners  domiciled  in  the  United 
Stales.     The  SaUy^  1  Gallis.  C.  C.  R.  68. 


FORGERY. 

1.  Indictment  in  the  circuit  court  of  North 
Carolina  for  the  foigery  of,  and  an  attempt  to 
pass,  &o.,  a  certain  paper  writing  in  imitation  of, 
and  purporting  to  be,  a  bill  or  note  issued  by  the 
president,  directors  and  company  of  the  bank  of 
the  United  States,  founded  on  the  eighteenth 
section  of  the  act  of  1816,  establishing  the  bank 
of  the  United  States.  The  note  was  signed  with 
the  name  of  John  Huske.  who  had  not  been  at 
any  time  president  of  the  bank  of  the  United 
States,  but  who,  at  the  time  of  the  date  of  the 
counterfeit,  was  the  president  of  the  office  of 
discount  at  Fayetteville ;  and  was  countersigned 
by  the  name  of  John  VY.  Sand  ford,  who  at  no 
time  was  cashier  of  the  mother  bank,  but  was 
at  the  said  date  cashier  of  the  said  office  of  dis- 
count and  deposit.  Held^  that  this  was  an  offence 
within  the  provisions  of  the  law.  United  States 
T.  Turnery  7  Peters^  132. 

2.  The  policy  or  the  act  extends  to  such  a 
case.  The  object  is  to  guard  the  public  from 
false  and  counterfeit  paper,  purporting  on  its 
face  to  be  issued  by  the  nuiK.  It  could  not  be 
presumed  that  persons  in  general  could  be  cog- 
nizant of  the  tact,  who.  at  particular  periods, 
were  the  president  ana  casnier  of  the  bank. 
They  were  officers  liable  to  be  removed  at  the 
pleasure  of  the  directors;  and  the  times  of  their 
appointment  or  removal,  or  even  their  names, 
could  not  ordinarily  be  within  the  knowledge  oi 
the  body  of  the  citizens.  The  public  mischief 
vonld  be  equally  ^reat  whether  the  names  were 
those  of  the  genuine  officers,  or  of  fictitious  or 
unauthorized  persons,  and  ordinary  diligence 


would    not   protect  them  against   imposition. 
i6td. 

3.  Indictment  on  the  eighteenth  section  of  the 
act  of  congress,  passed  on  the  15th  day  of  April, 
1816,  entitled  "an  act  to  incorporate  the  sub* 
scribers  to  the  bank  of  the  United  States. '^  The 
indictment  charged  the  defendant  with  uttering 
and  forgins  "a  counterfeit  bill  in  imitation  of  a 
bill  issued  by  the  president,"  &c.,  of  the  bank. 
The  forged  paper  was  in  these  words  and  fig- 
ures :  '*  Cashier  of  the  bank  of  the  United  States, 
pay  to  C.  W.  Earnest,  or  order,  ^vii  dollars. 
Omce  of  discount  and  aeposit  in  Pittsburgh,  the 
10th  of  Dec.  1829.  A.  Brackenridge,  Pres.,  J. 
Correy,  Cash."  Endorsed  "  Pay  the  bearer,  C. 
W.  Earnest."  Htld^  that  a  genuine  instrument 
of  which  the  foiged  and  counterfeit  instrument 
is  an  imitation,  is  not  a  bill  issued  bv  order  of 
the  president,  &c.,  of  the  l»nk  of  the  United 
States,  according  to  the  true  intent  and  meaning 
of  the  eighteenth  section  of  the  act  incorporating 
the  bank.  United  States  v.  Bretoster,  7  Peters, 
164. 

4.  Counterfeiting  an  endorsement  of  a  post* 
note  of  the  bank  of  the  United  States,  is  not  an 
offence  under  the  eighteenth  section  of  the  act 
incorporating  the  bank.  United  States  v.  Stewartf 
4  Wash.  C.  C.  R.  226. 

5.  In  a  prosecution  for  forging  the  notes  of  the 
bank  of  the  United  States,  it  is  not  necessary  to 
prove  that  it  was  committed  with  intent  to  de* 
fraud  some  corporation  or  person,  and  that  the 
notes  staled  in  ttie  indictment,  and  given  in  evi- 
dence as  forged,  and  those  alleged  to  be  forged, 
are  the  same.  United  Slates  v.  Reuben  Moses^  A 
Wash.  C.  C.  R.  726. 

6.  Proof  of  passing  or  attempting  to  pass 
counterfeit  money,  by  an  agent  employed  by  the 
defendant  for  that  purpose,  is  the  same  as  prov- 
ing the  acts  to  have  been  done  by  himself.  The 
United  States  v.  Morrow^  4  Wash.  C.  C.  R.  733. 

7.  In  a  prosecution  for  passing  counterfeit 
money,  the  jury  should  be  satisfied  that  the  re- 
semblance of  the  forged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  using  ordinary 
caution.    Ibid* 

8.  Forgeries  under  the  laws  of  the  United 
States  must  be  tried  in  the  district  where  the 
crime  is  committed.  United  States  v.  Britton,  2 
Mason's  C.  C.  R.  464. 

9.  In  an  indictment  for  forgery,  it  is  in  gene- 
ral necessary  to  set  forth  the  tenor  of  the  instru* 
ment,  and  it  must  be  proved  as  it  is  set  forth. 
Ibid. 

10.  In  an  indictment  for  forgery,  if  there  is  & 
variance  of  a  letter  in  any  word  between  the 
paper  alleged  to  be  forged  and  the  indictment| 
the  paper  will  be  received  in  evidence,"if  the 
variance  does  not  make  another  word,  or  one 
differing  in  sense  and  grammar.  If  it  is  doubt* 
ful,  the  meaning  will  be  left  to  the  jury.  The 
United  States  v.  Hinman^  1  Baldwin's  C.  C.  R. 
292. 

1 1.  An  order  on  the  cashier  of  the  bank  of 
the  United  States,  is  evidence  in  support  of  an 
indictment  for  foiginz  an  order  on  the  cashier 
of  the  corporation  of  the  bank  of  the  United 

I  States.    Ibid. 
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12.  The  scienter  may  be  proved  by  the  faot 
of  similar  forged  orders  found  in  the  possession 
of  the  defendant,  or  of  aa  accomplice,  in  pass- 
ing them.    Ibid. 

13.  If  there  is  a  concert  between  two  or  more 
to  past  counterfeit  notes,  or  any  joint  or  concur- 
rent action  in  passing  them,  the  act  of  one  is 
jevidence  against  the  other;  and  the  possession 
of  counterfeit  notes  by  one,  is  the  possession  of 
the  other.    Ibid, 

14.  Passing  a  paper,  is  putting  it  off  in  pay- 
ment or  excimnge.  Uttering  it,  is  a  declaration 
that  it  is  good,  with  an  intention  to  paes,  or  an 
offer  to  pass  it.  The  United  States  v.  Mitchellf  1 
Baldwin's  C.  C.  R.  367. 

15.  The  party  accused  of  passing  or  tittering 
counterfeit  paper,  must  be  present  when  the  act 
is  done,  privy  to  it,  or  aiding,  consenting,  or  pro- 
caring  it  to  be  done.  If  done  by  consent,  all  are 
equally  guilty.    Ibid, 

16.  Passing  a  counterfeit  note  in  the  name 
of  a  fictitious  person,  an  assumed  name,  or  on  a^ 
bank  which  never  existed,  is  within  the  law. 
It  is  not  neceesary  that  the  note,  if  genuine, 
would  be  valid,  if  on  its  face  it  purports  to  be 
good ;  the  want  of  validity  must  appear  on  its 
fece.    Ibid. 

17.  The  possession  of  other  counterfeit  paper 
by  the  defendant  or  a  confedeitite,  at  the  time 
of  passing  counterfeit  notes,  is  evidence  of  the 
scienter.  J'he  United  States  v.  Hinman,  1  Bald* 
win's  C.  C.  R.  294. 

18.  An  order  or  check  drawn  by  the  president 
of  a  branch  bank  of  the  bank  of  the  United 
States,  on  the  cashier  of  the  bank  at  Philadel- 
phia, for  the  payment  of  money,  is  an  order  or 
check  within  the  eighteenth  section  of  the  act 
oharterini>[  the  bank.  The  United  States  ▼.  Shell* 
mirey  I  Baldwin's  C.  C.  R.  371. 

19.  The  bank  is  bound  to  pay  such  orders  or 
checks;  and  the  indictment  may  charge  the 
passing  such  counterfeit  order  to  be  with  the  in- 
tent to  defraud  the  bank,  or  the  person  to  whom 
it  is  passed.    Ibid, 

20.  The  law  presumes  the  intention  of  pass- 
ing counterfeit  paper  to  be  to  defraud  any  per- 
son who  may  sufier  a  loss  by  receiving  it  as 
genuine.    Ibid,  374. 

21.  Intoxication  is  no  defence,  on  a  charge  for 
passing  counterfeit  bank-notes,  if  the  defendant 
was  possessed  of  his  reason,  and  was  capable 
of  knowing  whether  the  note  he  passed  was 
good  or  bad.    Ibid, 


FORMEDON. 

1.  Actions  of  formedon  are  within  the  statute 
of  Rhode  Island  for  quieting  possessors;  and 
twenty  years'  possession  under  that  statute  is  a 
good  bar.  Innum  v.  Barnes.  2  Gallis.  C.  C.  R. 
815. 

2.  If  the  statute  of  limitations  has  once  run 
against  a  tenant  in  tail,  it  is  a  complete  bar  to  a 
subsequent  tenant  in  tail  upon  a  descent  cast. 
Ibid, 


3.  A  formedon,  in  the  descender,  is  not  witluB 
the  proviso  of  the  statute  of  possessions  in  Rhode 
Island.    Ibid, 


FORMS  OF  PRACTICE  AND  PROCEED- 
INGS IN  THE  COURTS  OF  THE  UNITED 
STATES. 

1.  The  practice  under  the  laws  of  a  state, 
furnishes  a  rule  hjf^  which  the  circuit  court  of  the 
United  States,  sittine  in  the  state,  is  to  be  go- 
verned. Brawn  y.  Fan  Braaoj  3  D^ll.  344  j  1 
Cond.  Rep.  157. 

2.  The  remedies  in  the  courts  of  the  United 
States  are  to  be  at  common  law  or  equity;  not 
according  to  the  practice  of  the  state  courts^  hot 
according  to  the  principles  of  the  common  law 
and  equity,  as  distinguished  and  defined  in  Eng" 
land.  Robinson  t.  Campbell^  3  Wheat.  213;  4 
Cond.  Rep.  235. 

3.  The  thirty-fourth  section  of  the  judidasy 
act  of  1789,  ch.  20,  which  declares  that  the  laws 
of  the  several  states,  except  where  the  cooslitn 
tion,  treaties,  or  statutes  of  the  United  States 
shall  otherwise  declare,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  bw,  in  the 
courts  of  the  United  States,  in  cases  where  they 
apply,  furnishes  a  role  to  guide  the  court  in  the 
formation  of  its  judgment,  not  one  for  carrying 
the  judgment  into  execution ;  and  it  has  no  ap- 
plication to  the  practice  of  the  court,  or  to  the 
conduct  of  its  ofiicer  in  the  service  of  an  ezeeo- 
tion.  Waynum  v.  Southard^  10  Wheat.  1 ;  6  Cnid. 
Rep.  1. 

4.  The  act  of  29th  September,  1789^  ch.  21. 
which  enacts  that  until  further  provision  shall 
be  made,  and  except  by  this  act,  or  bj  other 
statutes  of  the  United  States,  it  is  otherwise  pro- 
vided, the  forms  of  writs  ana  execntionsi,  except 
their  style  and  modes  of  process,  in  the  circuit 
and  district  courts,  in  suits  at  common  law,  shall 
be  the  same  in  each  state  respectively,  as  aie 
now  used  in  the  supreme  courts  of  the  same,  so 
faras  it  respects  the  writ,  is  confined  to  its  fom, 
but  does  not  prescribe  any  rule  for  the  execnZMm 
of  it.    Ibid, 

5.  The  process  act  of  8th  May,  1792,  ch.  137, 
is  the  law  which  regulates  the  proceedings  in 
the  courts  of  the  United  States,  and  upon  the 
executions  which  are  issued  by  them.  It  clearly 
distinguishes  between  <'the  forms  of  writs,  exe- 
cutions, and  other  process,"  and  the  <<  forms  and 
proceedings  in  suits,"  and  provides  for  both.  It 
therefore  prescribes  the  conduct  of  the  officer  io 
the  execution  of  the  process,  that  beinf  a  part 
of  the  <<  prooeedings"  in  the  suit ;"  and  it  is  re- 
quired to  conform  to  the  law  of  the  state  as  it 
existed  in  September,  1789.    Ibid, 

6.  So  far  as  the  process  act  adopts  the  state 
laws,  as  regulating  the  modes  of  proceeding  in 
suits  at  common  law,  Ihe  adoption  is  expressly 
confined  to  those  in  force  in  September,  17M. 
It  does  not  recognise  the  authority  of  any  laws 
of  this  description,  which  may  have  been  passed 
after  that  time  by  the  states.  The  system,  as  it 
then  stood,  is  adopted,  subject  to  such  alteiaikue 
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and  additions  as  the  said  courts  respectWely 
shall,  in  their  discretion,  deem  expedient,  or  to 
such  regulations  as  the  supreme  court  of  the 
United  States  shall  think  proper,  from  time  to 
time,  by  rule,  to  prescribe  to  any  circuit  or  dis- 
trict court  concerning  the  same.    Ihid, 

7.  The  provision  is  not  a  delegation  to  the 
courts  of  legislative  authority,  and  is  conforma- 
ble to  the  constitution.    Ibid, 

8.  The  thirty-fourth  section  of  the  judiciary 
act  of  1789,  which  provides  that  the  laws  of  the 
several  states  shall  be  regarded  as  rules  of  de- 
cision, in  trials  at  common  law,  in  the  courts  of 
the  United  States,  "in  eases  where  they  apply," 
does  not  apply  to  the  process  and  practice  of  the 
courts;  it  is  a  mere  recognition ofthe  principles 
of  universal  law,  that  in  every  forum  a  contract 
is  governed  by  the  law  in  reference  to  which  it 
is  made.    Ibtd. 

0.  The  statutes  of  Kentucky,  which  require 
the  plaintiff  to  endorse  on  the  execution,  that 
bank-notes  of  certain  specified  banks  will  be  re- 
eeived  in  payment,  and,  on  this  being  refusedi 
authorizes  the  defendant  to  give  a  replevin  bona 
for  the  debt  payable  in  two  years,  do  not  apply 
to  executions  issuing  on  judgment?  renderecl  in 
the  courts  of  the  United  States.  United  States 
Bankv,  Halstead,  10Wheat.51;  eCond.Rep.221. 

10.  The  courts  of  the  United  States  are  au- 
thorized to  vary  the  forms  of  process  adopted  for 
the  state  courts  in  1789,  so  as  to  extencl  to  real 
or  personal  property :  where,  by  the  laws  of  such 
state,  lands  are  made  liable  to  process  from  the 
state  courts.    Pnd, 

11.  The  act  of  the  legislature  of  Kentucky 
which  prohibits  the  sale  of  land,  where  taken  in 
execution,  for  less  than  three-fourths  of  its  ap- 
praised value,  does  not  apply  to  an  execution  on 
a  judgment  obtained  in  the  circuit  court  of  the 
United  States.    Ibid, 

12.  Whenever,  by  the  state  law  in  force  in 
1789,  a  capias  might  issue  from  a  state  court, 
the  acts  or  1789  and  1792,  extending  in  terms 
to  this  species  of  writ,  must  be  understood  to 
have  adopted  its  use  permanently  in  the  courts 
of  the  United  States.  Tke  Bemk  of  the  United 
States  V.  January,  10  Wheat.  69;  6  Cbnd.  Rep.  30. 

13.  At  an  early  period  after  the  organization 
of  the  federal  courts,  the  rules  of  practice  in  the 
state  courts,  which  were  similar  to  the  practice 
in  England,  were  adopted  in  the  circuit  court  of 
Pennsylvania.  A  subsequent  change  in  the 
practice  of  the  state  courts  will  not  authorize  a 
change  of  the  practice  in  the  circuit  court.  Pe- 
ters' C.  C.  R.  1. 

14.  Whenever,  by  the  laws  of  the  United 
States,  a  person  is  to  be  arrested,  the  process  of 
arrest  to  be  employed  is  to  be  the  same  as  that 
in  the  state  courts.  On  an  indictment  for  a  mis- 
demeanor, in  the-  circuit  court  of  yii*ginia,  a 
capias  is  the  first  process,  that  being  the  mode 
of  proceeding  in  such  cases  in  Virginia.  But  if 
the  accused  be  already  in  custody  on  another 
ground,  the  order  of  the  court  is  sufficient  with- 
out a  capias.     2  Burros  Triaij  481. 

15.  The  rules  of  practice  for  transacting  the 
business  of  the  court,  is  the  law  of  the  court ;  ai 


it  is  in  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  States,  and,  conse- 
ciuently,  not  the  subject  of  state  regulations.  It 
b  in  reference  to  this  principle  that  the  seven- 
teenth section  of  the  judiciary  act  authorizes  the 
Courts  of  the  United  States  to  make  all  necessary 
rules  for  the  orderly  conducting  the  business  of 
the  said  courts ;  provided  the  same  are  not  re- 
puffnant  to  the  laws  of  the  United  States :  aiid 
under  this  power  the  circuit  courts  adopted,  at 
their  first  session,  the  state  practice  as  it  then 
existed ;  which  continues  to  this  day  in  all  the 
states,  except  so  far  as  the  courts  have  from  time 
to  time  thought  proper  to  amend  it.  Golden  v. 
Prince,  3  Wash.  C.  C.  R.  313. 

16.  A  law  which  discharges  a  contract,  is  no 
more  a  law  of  practice,  than  one  under  which 
the  contract  was  made.  If  it  would  bar  the 
action  in  a  state  court,  it  would  equally  do  so  in 
a  federal  court ;  although  the  particular  mode  of 
setting  up  the  bar,  might  depend  on  the  practice 
and  rules  imposed  by  the  state  law,  on  the  former 
courts,  and  those  wnich  the  latter  might  have 
thought  proper  to  adopt.    Ibid, 

17.  State  laws  passed  after  1789,  regulating 
the  practice  and  proceedings  in  their  courts,  are 
not  obligatory  in  the  courts  of  the  United  States; 
and,  therefore,  the  act  of  the  legislature  of  Penn- 
sylvania, of  3d  January,  1815,  as  to  copies  certi- 
fied by  a  notary  public,  is  not  to  be  adopted  in 
the  circuit  courts  of  the  United  States.  Bell  v. 
Davidson,  3  Wash.  C.  C.  R.  328 }  Craig  v.  Brown^ 
3  Wash.  C.  C.  R.  503. 

18.  The  state  of  Ohio,  not  having  been  ad- 
mitted into  the  Union  until  1802,  the  act  of  con- 
gress passed  8th  Ma^,  1792,  which  is  expressly 
confined  in  its  operation  to  the  day  of  its  passage, 
in  adopting  the  practice  of  the  state  courts  into 
the  courts  of  the  United  States,  could  have  no 
operation  in  that  state ;  but  the  district  court  of 
the  United  States,  in  that  state,  in  1803,  was 
vested  with  all  the  power  of  the  district  court  of 
Kentucky,  which  exercised  full  circuit  court 
jurisdiction,  with  power  to  create  a  practice  for 
Its  own  government.  The  district  court  of  Ohio 
did  not  create  a  system  for  itself,  but,  finding 
one  established  in  the  state,  in  the  true  spirit  or 
the  policy  pursued  in  the  courts  of  the  United 
States,  proceeded  to  administer  justice  according 
to  the  practice  of  the  state  courts;  and,  by  a 
single  rule,  adopted  the  state  forms  of  practice. 
When,  in  1807,  the  circuit  court  was  establish- 
ed, the  judge  assigned  to  that  circuit  found  the 
state  practice  adopted,  in  lac t,  into  the  circuit 
court  of  the  United  States;  and  the  same  has 
since,  so  far  as  it  was  found  practicable  and  con- 
venient, by  a  uniform  undTerstanding,  without 
any  positive  rule,  been  pursued.  Fullerton  y. 
The  Bank  of  the  United  States,  1  Peters,  604. 

19.  The  act  of  the  legislature  of  Ohio,  of  18th 
February,  1829,  regulating  proceedings  on  pro- 
missory notes,  was  passed  after  the  making  of 
the  note  on  which  the  action  was  brought  in  this 
case;  yet  the  circuit  court  for  the  district  of 
Ohio,  naving  incorporated  the  action  under  that 
statute,  with  all  its  incidents,  into  its  course  of 
practice,  and  having  full  power,  by  law,  to  adopt 
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it,  there  does  not  appear  any  legal  objection  to 
its  so  doing,  in  the  prosecution  of  the  system 
under  which  it  has  always  acted.    Ibid, 

20.  It  will  not  be  contended,  that  the  practice 
of  a  court  can  only  be  sustained  by  written  rules, 
nor  that  a  party  pursuing  a  form  or  mode  of  pru> 
ceeding,  sanctioned  by  the  most  solemn  acts  of 
the  court  through  a  course  of  years,  is  to  be  sur- 
prised and  turned  out  of  court  upon  a  ground 
which  has  no  bearing  upon  the  merits.  Written 
rules  are  unquestionably  to  be  preferred,  because 
of  their  certainty ;  but  there  can  be  no  want  of 
certainty,  where  long  acquiescence  has  establish- 
ed it  to  be  the  law  of  the  court,  that  the  state 
practice  shall  be  their  practice,  as  far  as  they 
nave  the  means  of  carrying  it  into  effect,  or  until 
deviated  from  by  positive  rules  of  their  own 
making.    Ibid.  613. 

21.  Although  the  act  of  the  legislature  of  Ohio, 
regulating  the  mode  of  proceeding  in  actions  on 
promissory  notes^  was  passed  after  the  making 
of  the  note  upon  which  this  action  was  brought, 
yet  the  circuit  court  of  the  United  States,  for  the 
district  of  Ohio,  having  incorporated  the  action 
under  that  statute,  with,  all  its  incidents,  into  its 
course  of  practice,  and  having  full  power,  by 
law,  to  adopt  it,  there  does  not  appear  any  legal 
objection  to  its  doine  so,  in  the  prosecution  of 
the  system  under  wnich  it  has  always  acted. 
Ibid.  615. 

22.  On  the  19th  May,  1828,  another  act  was 
passed  by  congress,  "further  to  regulate  pro- 
cesses in  the  courts  of  the  United  States."  The 
first  section  provides^  "that  in  all  those  states 
admitted  into  the  Union,  since  29th  September, 
1789,  the  forms  of  mesne  process,  (except  the 
style,^  and  the  forms  and  modes  of  proceeding 
in  suits  in  the  courts  of  the  United  States,  in 
those  states,  shall  be  the  same  in  each  of  those 
states  respectively,  as  are  now  used  in  the  high- 
est court  of  original  general  jurisdiction  of  the 
same,  in  proceedings  in  equity,  according  to  the 
principles,  rules  and  usa^s,  which  belong  to 
the  courts  of  equity ;  and  m  those  which  belong 
to  courts  of  admiralty,  as  contradistinguished 
from  courts  of  common  law;  except  so  far  as 
they  may  have  been  otherwise  provided  for  by 
acts  of  congress;  subject,  however,  to  sucn 
alterations  and  additions  as  the  courts  of  the 
United  States  respectively  shall,  in  their  discre- 
tion, deem  expedient ;  or  to  such  regulations  as 
the  supreme  court  of  the  United  States  shall 
thinlc  proper,  from  time  to  time,  by  rules,  to  pre- 
scribe to  any  circuit  or  district  court  concerning 
the  same."  The  second  section  provides,  "  that 
where  judgments  are  a  lien  on  the  property  of 
the  defendants,  and  where,  by  the  laws  of  the 
state,  defendants  in  the  courts  of  the  state  are 
entitled  to  an  imparlance  of  one  term,  or  more, 
the  defendants  in  the  courts  of  the  United  States, 
shall  be  entitled  to  the  same."  The  third  sec- 
tion provides,  "that  writs  of  execution,  or  other 
final  process  issued  on  judgments  or  decrees 
rendered  in  the  courts  of  the  United  States^  and 
the  proceedings  thereupon,  shall  be  the  same, 
except  their  style^  in  each  state,  respectively^ 
as  are  now  used  in  the  courts  of  such  state ; 
■aving  tc  the  courts  of  the  United  States  in  those 


states  in  which  there  are  not  courts  of  equity 
with  the  ordinary  equity  jurisdictioo,  the  po^er 
of  prescribing  the  mode  of  executing  their  de- 
crees in  equity :  Provided,  however,  Uut  it  aliall 
be  in  the  power  of  the  courts,  if  they  see  fit  ia 
their  discretion,  by  rules  of  court,  so  far  to  alter 
final  process  in  said  courts,  as  to  conform  the 
same  to  any  change  which  may  be  adopted  by 
the  legislature  of  the  respective  states^  for  tha 
state  courts."    Ibid. 

23.  In  respect  to  suits  at  common  Islw.  the 
laws  of  the  United  States  have  adopted  the  forma 
of  writs  and  executions,  and  other  processi  and 
the  modes  of  proceeding  authorizea  and  used 
under  the  state  laws^  subject,  however,  to  soek 
alterations  and  additions  as  may  from  time  to 
time  be  made  by  the  courts  of  the  United  Slatea. 
But  writs  of  execution  issuing  from  the  oooits 
of  the  United  States,  in  virtue  of  those  provi- 
sions, are  not  controlled,  or  controllable,  in  their 
operation  or  effect,  by  any  collateral  regulatiooa 
and  restrictions  wnich  the  state  laws  have 


posed  upon  the  state  courts  to  govern  them  in 
the  actual  use,  suspension,  or  supersedipg  of 
them.  Such  regulations  and  restnctions  are 
exclusively  addressed  to  the  state  tribunals,  and 
have  no  efiicacy  in  the  courts  of  the  United 
States,  unless  adopted  by  them.  BoyU  v.  Zodba- 
rie  and  Turner,  6  Peters,  648. 

24.  The  act  for  regulating  processes  in  the 
courts  of  the  United  States,  provides  that  the 
forms  and  modes  of  proceeding  in  ooarts  of 
equity,  and  in  those  ot  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principleiL 
rules  and  usages  which  belong  to  courts  ot 
equity  and  to  courts  of  admiralty,  respectively, 
as  contradistiiiffttished  from  courts  of  common 
law,  subject:  however,  to  alterations  by  the 
courts,  &c.  This  act  has  been  generallv  ooder* 
stood  to  adopt  the  principles,  rules  and  usages 
of  the  court  of  chancery  of  England.  Fofticr  r. 
Hindi,  7  Peters,  252. 

25.  It  is  the  settled  practice  in  the  coaita  of 
the  United  States,  if  the  case  can  be  decided  on 
its  merits,  between  those  who  are  reign  larly 
before  them,  although  other  persons^  not  within 
their  jurisdiction,  roav  be  collaterally  or  inci- 
dentally concerned,  who  must  have  lleen  made 
parties  if  they  haa  been  made  amenable  to  its 
process,  that  these  circumstances  shall  not  expel 
other  suitors  who  have  a  coLStitutional  and  l^al 
right  to  submit  their  case  to  a  court  of  Uie 
United  States^  provided  the  decree  may  be  made 
without  affecting  their  interests.  This  rule  has 
also  been  adopted  by  the  court  of  chaaoery  ia 
England.    Ibia, 

26.  It  is  not  essential  that  any  court,  in  estab- 
lishine  or  changing  its  practice,  should  do  so  by 
the  adoption  of  written  rules.  Its  practice  may 
be  estaolished  by  a  uniform  mode  of  proceediof 
for  a  series  of  years,  and  this  forms  the  law  of 
the  court.  In  this  case  it  appears  that  the  Loui- 
siana law,  which  regulated  the  pmctice  of  the 
district  court  of  Louisiana,  has  not  only  beea 
repealed,  but  the  record  shows  that  in  the  year 
1820,  wnen  the  decision  was  given  in  this  caae^ 
there  was  no  such  practice  of  the  court,  as  was 
adopted  by  the  act  of  congress  of  26th  May, 
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1824.  The  court  refused  the  statement  of  facts 
to  go  to  the  jury  for  a  special  finding,  because 
they  say,  "  such  was  contrary  to  the  practice  of 
the  court."  By  the  Court: — On  a  (juestion  of 
practice,  it  would  seem  that  the  decision  of  the 
district  court  as  to  what  the  practice  is,  should 
be  conclusive.  The  practice  of  the  court  can- 
not be  better  known  and  established,  than  bv  its 
own  solemn  adjudications  on  the  subject.  Dun' 
can^s  Heirs  T.  The  United  States^  7  Peters,  435. 

27.  The  process  act  of  1798  expressly  adopts 
the  mesne  process,  and  modes  of  proceeding  in 
suits  at  common  law,  then  existing  in  the  highest 
state  court,  under  the  state  laws;  which  of 
course  included  all  the  regulations  of  the  state 
laws  as  to  bail,  and  exemptions  of  the  party 
from  arrest  and  imprisonment.  In  regard  also 
to  writs  of  execution  and  other  final  process, 
and  "  the  proceedings  thereupon,"  it  adopts  an 
equally  comprehensive  language,  and  declares 
they  shall  be  the  same  as  were  then  used  in  the 
courts  of  the  state.  Beers  v.  Haughtonj  9  Peters, 
329. 

28.  It  was  argued  that  the  thirty-fourth  sec- 
tion of  the  act  of  1789,  authorized  the  circuit 
court  of  Massachusetts  to  retry  a  cause,  which 
had  been  tried  by  a  jury,  according  to  tne  laws 
of  Massachusetts.  Mr.  Justice  Story  said : — ^The 
true  exposition  of  the  act  is,  that  the  rights  of 
persons  and  property,  as  settled  in  the  states, 
shall  be  guides  to  the  courts  of  the  United  States, 
in  controversies  depending  before  such  courts. 
United  States  v.  Wansen,  1  Gallis.  C.  C.  R.  18. 

29.  Laws  which  relate  to  practice,  process, 
modes  of  proceeding,  before  or  after  judgment, 
are  exceptions  to  the  thirty-fourth  section  of  the 
act  of  congress  of  1789,  as  congress  have  legis- 
lated on  the  subject.  The  supreme  court  of  the 
United  States  have  established  the  distinction 
to  be  this ;  state  laws^  which  furnish  the  court 
a  rule  for  forming  a  judgment,  are  binding  on 
the  federal  courts,  not  laws  for  carrying  that 
judgment  into  execution;  that  is  governed  by 
the  acts  of  congress,  and  the  rules  and  prac- 
tice adopted  In  pursuance  thereof.  Thompson 
V.  Phillipsy  Baldwin's  C.  C.  R.  275. 

30.  A  reference  to  the  act  of  congress,  for  the 
regulation  of  process  in  the  courts  of  the  United 
States,  will  show  that  the  rules  of  the  civil  law 
have  Deen  carefully  excluded.  By  the  process 
act  of  1789,  the  forms  and  modes  of  proceeding 
in  causes  of  equity,  and  of  admiralty  and  mari- 
time jurisdiction,  shall  be  according  to  the  ciourse 
of  the  civil  law ;  1  Story's  L.  U.  S.,  67,  but  bv 
the  act  of  1792,  the  form  and  modes  of  proceed- 
ing in  such  cases,  were  directed  to  be  "accord- 
ing to  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity,  and  to  courts  of  ad- 
miralty, respectively,  as  contradistinguished  from 
courts  of  common  law."  1  Story's  L.  U.  S.,  258. 
^01715  V.  The  Schooner  James  am  Catharine^  bald- 
vrin's  C.  C.  R.  563. 

31.  The  state  legislatures  have,  certainty,  no 
authority  to  prescribe  the  forms  or  modes  of  pro- 
ceeding in  the  courts  of  the  United  States;  but 
having  created  a  right,  and  at  the  same  time 
prescribed  the  remedv  to  enforce  it,  if  the  re- 
medy prescribed  is  substantially  consistent  with 


the  ordinary  modes  of  proceeding  on  the  chaur 
eery  side  of  the  federal  courts,  no  reason  exists 
why  it  should  not  be  pursued  in  the  same  form 
as  in  the  state  courts.  On  the  contrary,  pro- 
priety and  convenience  suggest  that  the  practice 
should  not  materially  differ  when  titles  to  land 
are  the  subjects  of  investigation.  Clarke  v.  Smithy 
13  Peters,  195. 

32.  The  result  of  the  opinion  of  the  supreme 
court,  in  the  case  of  Way  man  v.  Southard,  10 
Wheat.  If  delivered  by  Mr.  Chief  Justice  Mar« 
shall,  was,  that  the  execution  laws  of  Kentucky, 
having  passed  subsequent  to  the  process  acts, 
did  not  apply  to  executions  issued  by  the  circuit 
courts  of  the  United  States;  and  that  under  the 
judiciary  and  process  acts,  the  courts  had  power 
to  regulate  proceedings  on  executions.  The 
power  of  the  court  to  adopt  such  rules,  was  not 
embraced  in  the  point  certified  for  the  decision 
of  the  court,  and  not  expressly  adjudged ;  but  it 
is  the  clear  result  of  the  argument  of  the  court. 
Rois  et  al,  v.  Duval  et  al.,  13  Peters,  45. 

33.  The  act  of  the  legislature  of  Virginia,  in 
1792,  to  regulate  proceedinss  on  judgments,  is 
substantially  and  technicany  a  limitation  on 
judgments,  and  is  not  therefore  an  act  to  regu« 
late  process.  It  is  a  limitation  law,  and  is  a 
rule  of  property ;  and  under  the  thirty-fourth 
section  of  tne  judiciary  act,  is  a  rule  of  decision 
for  the  courts  of  the  united  States.    Ibid, 

34.  The  process  act  of  congress,  of  1828,  was 
passed  shortly  after  the  decision  oil  the  supreme 
court  of  the  United  States,  in  the  case  of  Way- 
man  V,  Southard,  and  the  United  States  Bank  v. 
Halstead;  and  was  intended  as  a  legislative 
sanction  of  the  opinions  of  the  court  in  those 
cases.  The  power  given  to  the  courts  of  the 
United  States  by  this  act,  to  make  rules  as  a 
regulation  of  proceedings  on  final  process,  so  as 
to  conform  the  same  to  those  of  state  laws  on 
the  same  subject,  extends  to  future  legislation; 
and  as  well  to  the  modes  of  proceeding  on  exe- 
cutions, as  on  the  forms  of  writs.    Ibid, 


FOREIGN  BILLS  OF  EXCHANGE. 

1.  A  bill  of  exchange  drawn  in  one  state  of 
the  United  States,  on  a  person  in  another  state, 
and  payable  there,  is  a  foreign  bill.  Bank  ofthi 
United  States  v.  Daniel^  12  Peters,  32. 

2.  Where  a  bill  was  drawn  in  Kentucky,  on  a 
person  in  Kentucky,  and  accepted,  payat)Ie  in 
New  Orleans,  the  acceptor  is  liable  to  the  con^ 
tract  to  the  same  extent  as  he  would  have  been, 
if  he  had  accepted  the  bill  in  Louisiana.  As  a 
foreign  bill,  the  holders  were  entitled  to  re-ex- 
change, by  commeroial  usage,  when  the  protest 
for  non-payment  was  made.    Ibid, 

3.  As  to  bills  of  exchange  drawn  in  the  United 
States,  payable  in  Europe,  the  custom  of  mer- 
chants in  this  country,  does  not  ordinarily  reautre, 
to  recover  on  a  protest  for  non*pavment,  that  a 
protest  for  non-acceptance  shall  be  produced, 
though  the  bills  were  not  accepted.     Brown 
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Plaintiff  in  Error ^  v.  Barry,  3  Ball.  365 ;  1  Cond. 
Rep.  165. 

4.  A  foreign  bill  of  exchange  protested,  does 
not  bind  the  heir  of  the  drawer.  Alston,  ExeeU' 
tor  ofMunford,  ^c.  v.  Mwnford  et  oZ.,  1  Brockenb. 
C  C  K.  266. 

5.  AasumiTig  that  a  foreign  bill  of  exchange, 
payable  after  sight,  ought  to  be  presented  with- 
in a  reasonable  time ;  that  time  must  be  judged 
of  with  reference  to  the  usage  among  merchants 
as  to  delays  in  the  negotiation  and  transmission 
of  such  bills.  Wallace  v.  Agry,  5  Mason's  C.  C. 
R.  118. 

6.  A  bill  of  exchange  drawn  at  New  Orleans, 
upon  a  person  residing  in  Philadelphia,  and  pay- 
able in  the  latter  city,  had  a  Tiew  to  the  Jaws  of 
Pennsylvania,  and  the  claims  of  the  holder  of 
such  a  bill  will  be  subject  to  those  laws.  Gdden 
V.  Prince,  3  Wash.  C.  C.  R.  313. 

7.  By  the  general  custom  of  merchants  in  the 
United  States,  bills  of  exchange  drawn  in  one 
state,  are,  if  aishonoured,  protested  bv  a  notary, 
and  the  protest  is  the  customary  ancl  sufficient 
proof  of  the  dishonour,  without  any  auxiliary 
evidence.     Townsley  v.  Sumrall,  2  Peters*  178. 

8.  It  is  admitted,  that  in  respect  to  foreign 
bills  of  exchange,  the  notarial  certificate  of  pro- 
test is,  of  itself,  sufficient  proof  of  the  dishonour 
of  a  bill,  without  any  auxiliary  evidence.    Ibid, 

9.  Where  bills  are  accepted,  payable  in  Lon* 
don,  on  a  promise  to  provide  funds  to  meet  them, 
the  contract  is  governed  by  the  law  of  England. 
The  obligation  and  rights  of  the  parties  to  a  con- 
tract are  governed  by  the  law  of  the  country 
where  the  contract  is  to  be  executed.  The 
remedies  to  enforce  a  contract,  are  governed  by 
the  law  of  the  country  in  which  the  suit  is  brought . 
Ogden  et  d.  v.  GUlingkam  et  al,,  Baldwin's  C.  C. 
R.45. 


FOREIGN  MINISTER. 

1.  On  an  indictment  for  an  assault  upon  the 
charse  d'affaires  of  Russia,  and  for  infracting 
the  Taw  of  nations  by  oflfertng  violence  to  the 
person  of  the  said  minister ;  it  was  decided,  that 
where  the  minister  had  a  large  party  at  his  house, 
and  a  transparent  painting  at  his  window,  at 
which  a  mob,  who  nad  collected,  took  offence, 
the  defendant  fired  two  pistols  at  the  window, 
intending  to  destroy  the  painting,  without  doing 
injury  to  the  person  of  the  minister,  or  any  one; 
the  law  of  nations  identifies  the  property  of  the 
foreign  minister  attached  to  his  person,  or  in  his 
use,  with  his  person.  To  insult  them,  ie  an  at- 
tack on  the  mmister  and  his  sorereign  ]  and  it 
appears  to  have  been  the  intention  of  the  act 
of  congress  to  punish  offences  of  this  kind. 
United  States  v.  Hand,  2  Wash.  C.  C.  R.  435. 

2.  To  constitute  an  offence  against  a  foreign 
minister,  the  defendant  must  have  known  tlmt 
the  house  on  which  the  attack  was  made,  was 
the  domicil  of  the  minister ;  or  otherwise,  it  is 
only  an  offence  against  the  municipal  laws  of  the 
state.    IM, 

3.  The  law  is  the  sama  in  the  ease  of  a  de- 


fendant charged  with  an  assault  on  a  minister,  ai 
when  charged  with  the  same  offence  against  a 
citizen  ;  and  if  the  minister  gave  the  first  assanlty 
the  defendant  will  be  excused  for  the  subsecjoeot 
battery,  though  the  person  beaten  was  a  minister. 
United  States  v.  William  IMdle,  2  Wash.  C.  C.  EL 
205. 

4.  The  certificate  of  the  secretary  of  state, 
dated  subseaoently  to  the  assault  and  batterv,  is 
the  best  eTiaence  to  prove  the  diplomatir  cinr- 
acter  of  a  person  accredited  as  a  foreign  minister 
by  the  government  of  the  United  Stalet».    /M. 

5.  Parol  evidence  was  admitted  to  prove  the 
period  when  a  person  was  considered,  by  the 
gorernment  of  the  United  States,  as  a  foreiga 
minister.    Und, 

6.  A  secretary  of  legation,  duly  oommisuooed 
by  his  own  government,  and  received  and  ac- 
knowledged as  such  by  the  executive  of  the 
United  States,  is  priviiej^ed,  by  the  law  of  nationsi, 
against  any  civil  or  criminal  prosecution  issued 
under  the  authority  of  the  laws  of  Pennsylvania. 
Ex  ffarte  Cabrera,  1  Wash.  C.  C.  R.  232. 

7.  The  courts  of  the  United  States,  and  the 
justices  Uiereof,  are  only  authorized  to  issue 
writs  of  habeas  corpus  to  prisoners  in  jail,  under 
or  by  colour  of  the  authority  of  the  United 
States ;  or  committed  by  some  court  of  the  United 
States;  or  required  to  testlfv  in  a  court  of  the 
United  States.  Therefore,  wnen  Joseph  Cabreia, 
a  secretary  of  the  legation  of  Spain,  iras  a 
prisoner  in  jail,  committed  for  trial  before  a  oooit 
of  Pennsylvania,  under  process  of  the  state  of 
Pennsylvania,  on  criminal  charges,  it  was  held, 
that  bv  the  express  injunctions  of  the  Jaw  of  the 
United  States,  a  writ  of  habeas  corpus  could  not 
issue  by  the  circuit  court  of  the  United  States. 
Ibid, 

8.  The  laws  of  the  United  States,  which  punish 
those  who  violate  the  privileges  of  a  foreign  mi- 
nister, are  obligatory  on  the  state  oonrts,  as  weQ 
as  en  the  courts  of  the  United  States;  and  it  is 
equally  the  duty  of  each  to  quash  proceedings 
against  any  one  having  such  privileges.    Ibid. 

9.  The  circuit  court  of  the  United  Slates  can- 
not quash  proceedings  against  a  foreign  minister 
depending  in  a  state  court ;  nor  can  the  court  in 
any  way  interfere  with  the  jurisdiction  of  the 
state  courts.    Ibid, 

10.  An  indictment  under  the  thirty-seventK 
section  of  the  act  of  April  30th,  1790,  eh.  36,  fei 
infracting  the  laws  of  nations  by  offering  violence 
to  the  person  of  a  foreign  minister,  is  not  e  oaae 
''affecting  amlAssadors,  other  publto  ministers 
and  consuls,"  within  the  first  cuuise  of  the  se^ 
cond  section  of  the  third  article  of  the  eonstita 
tion  of  the  United  States.  United  Stales  v.  Ortegt, 
1 1  Wheat.  467 ;  6  Cond.  Rep.  394. 

11.  The  cirouit  courts  have  jnrisdietion  of  seeli 
an  offence,  under  the  eleventh  section  of  the 
judiciary  aet  of  September  24th,  1769,  cfa.  fUk 

12.  Upon  an  indictment  for  an  assault  esoi* 
mitted  on  the  charge  d'affaires  of  a  foreign  ge» 
vemroent,  proof  that  the  person  assaslted  is 
reeeived  and  recognised  by  the  evecotive  of  the 
United  States,  is  conclusive  as  to  his  publie 
character;  and  that  he  is  entitled  to  aU  the  iBe^* 


FORMER  RECOVERY.— FORTHCOMING  BONDS.— FRAUD. 


781 


Former  Recovery. — Forthcoming  Bond*. — Fraud. 


munitiesof  a  foreign  rainiater.    Ibid.,  4  Wash. 
531. 

13.  If  a  foreiga  mini«ter  oommits  the  first 
assault,  he  forfeits  his  immunity  so  far  as  to  ex* 
cuse  the  defendant  for  returning  it.    Ibid, 

14.  It  is  no  defence  upon  such  indictment| 
that  defendant  was  ignorant  of  the  public  oha^ 
racter  of  the  minister.    Ibid* 

15.  AnjT  person  who  execntes  process  on  a 
foreign  minister,  is  to  be  deemed  an  officer  un- 
der the  twenty-fifth  section  of  the  act  of  1790. 
United  StaUs  v.  Bennefj  Baldwin's  C.  C.  R.  240. 

16.  To  support  an  indictment  under  this  Iswy 
it  is  not  necessary  that  the  defendant  should 
know  the  person  arrested  by  him  to  be  a  foreign 
minister.    Ibid, 

17.  A  foreign  minister  cannot  waive  his  privi- 
leges; his  submission  or  consent  to  an  arrest  is 
no  justification.  An  assault  committed  by  him 
may  be  repelled,  but  does  not  justify  an  arrest 
by  process.    Ibid. 

18.  An  attach^  to  a  foreign  legation  is  a  public 
minister,  within  the  act  of  congress.    Ibia* 


FORMER  RECOVERY. 

Where  a  verdict  has  been  given  against  the 
plaintifT,  and  a  judgment  thereon  has  been  ren- 
dered, it  is  a  bar  to  a  suit  for  the  same  cause  of 
action,  although  the  plaintiff  may  have  ofiered 
no  evidence  to  support  his  claim.  Ramsey  ^  Vai- 
tier  V.  Herndorij  1  McLean,  C.  C.  R.  450. 


FORTHCOMING  BONDS. 

1.  The  statute  of  Mississippi,  taking  away  the 
right  of  a  writ  of  error  in  the  case  of  a  forth- 
coming bond,  forfeited,  can  have  no  inlluence 
whatever  in  regulating  writs  of  error  to  the  cir- 
cuit court  of  the  United  States.  A  rule  of  court, 
adopting  the  statute  as  a  rule  of  practice,  would, 
therefore,  be  void.  Amis  v.  Smilhj  16  Peters, 
303. 

2.  Regarding  the  forthcoming  bond  as  part  of 
the  process  of  execution,  a  refusal  to  quash  the 
bona  is  not  a  judgment  of  the  court,  and  much 
less  a  final  jwigmeut ;  and  therefore  no  writ  of 
error  lies  in  such.    Ibid, 

3.  Under  the  statute  of  Mississippi  of  1827,  a 
forthcoming  bond  given  according  to  the  statute, 
to  the  creditor,  on  the  seizure  of  the  eoods,  was 
inteiuied  as  a  substitute  and  security  Tor  the  lien 
acquired  by  the  judgment  and  seizure,  and  conse- 
quently, on  its  execution  and  delivery,  the  goods, 
by  operation  of  law,  are  released  from  all  charge, 
and  left  in  possession  of  the  debtors,  as  free  and 
unencumbered  as  before  it  attached }  and  if  the 
uroperty  is  not  delivered,  in  pursuance  of  the 
condition,  the  remedy  is  then  upon  the  bond, 
which,  on  the  breach  or  forfeiture,  becomes^  by 
operation  of  the  statute,  a  statutory  judgment 
against  the  defendant  and  sureties  from  that 
time,  &lk>wed  by  a  new  lien  on  the  real  and 
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persona]  estate  of  the  obligors.  The  original 
judgment  is  merged  and  satisfied  by  the  more 
comprehensive  statutory  judgment  upon  the 
bond,  and  the  remedy  of  the  creditors  limited  to 
the  enforcement  of  this  judgment.  Brown  v. 
Clarke,  4  Howard,  12. 


FRAUD. 


1.  Without  undertaking  to  suggest,  whetner 
in  any  case  the  want  of  possession  of  the  thing 
sold  constitutes^  per  se,  a  bad^e  of  fraud,  or  is 
only,  prima  facie,  a  presumption  of  frauo,  it  is 
sufficient  to  say,  that  m  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session IS  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  within  the  power  of  the  parties.  Conard  v. 
Tke  Atlantic  Insurance  Compmyf  1  Peters,  449. 

2.  In  cases  where  the  sale  is  not  absolute,  but 
conditional^  the  want  of  possession,  if  consistent 
with  the  stipulations  of  the  parties,  and  a  fortiori, 
if  flowing  directly  from  them,  has  never  been 
held  to  be,  per  se,  a  badee  of  fraud.    Ibid. 

3.  It  cannot  be  doubted  that  reducing  an  agree- 
ment to  writing  is  in  most  cases  an  argument  ' 
a^nst  fraud  j  but  it  is  very  far  from  a  conclu- 
sive argument..  The  doctrine  will  not  be  con- 
tended for,  that  a  written  agreement  cannot  be 
relieved  against  on  the  ground  of  false  sugges- 
tions* Boyce^s  Executors  v.  Grundy,  3  Peters, 
219. 

4.  It  is  not  an  answer  to  an  application  to  a 
court  of  chancery  for  relief  in  rescinding  a  con- 
tract, to  sav  that  the  fraud  alleged  is  partial,  and 
might  be  tne  subject  of  compensation  by  a  jury. 
The  law,  which  abhors  fraud,  does  not  permit  it 
to  purchase  indulgence,  dispensation,  or  absolu- 
tion.   Ibid.  220. 

6.  A  person  cannot  be  charged  with  fraudu- 
lently secreting  a  deed,  who  pkces  it  on  record 
as  soon  as  the  law  requires.  Shirras  et  al,  v. 
Craig  et  al.,  7  Cranch,  34  3  2  Cond.  Rep.  407. 

6.  A  conveyance  of  the  whole  of  his  property 
by  a  husband  to  trustees,  for- the  benent  of  his 
wife  and  his  issue,  is  a  voluntary  conveyance: 
and  is  at  this  day  held  by  the  courts  of  England 
to  be  absolutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 
with  notice.  These  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time  is  rendered 
invalid  by  the  subsequent  act  of  the  party. 
They  do  not  maintain  tnat  the  character  of  the 
transaction  is  changed ;  but  that  testimony  af- 
terwards furnished  may  prove  its  real  character. 
The  subsequent  sale  of  the- property  is  carried 
bade  to  the  deed  of  settlement,  and  considered 
as  proving  that  deed  to  have  been  executed 
with  a  fraudulent  intent  to  deceive  a  subsequent 
purchaser.  Cathcart  et  al.  v.  Robinson,  6  Peters, 
264. 

7.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu- 
able oonsideiation,  was  presumptive  evidence 
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ot  fraud,  which  threw  on  those  claiming  under 
8uch  settlement  the  burthen  of  proving  that  it 
was  made  bona  fide.  The  principle,  therefore, 
according  to  the  uniform  course  of  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  27  Elizabeth  as  it  applies  to  this  case.    Ibid. 

8.  The  judgments  ot  a  court  of  competent 
jurisdiction,  although  obtained  by  fraud,  are  not 
absolutely  void;  and  all  acts  performed  under 
them  are  valid,  as  respects  third  persons,  igno- 
rant of  the  fraud.  Simms  v.  Slacunij  3  Cranch, 
800;  1  Cond.  Rep.  639. 

9.  It  is  an  admitted  principle,  that  a  court  of 
]aw  has  concurrent  jurisdiction  with  a  court  of 
chancery,  in  cases  of  fraud.  But  when  matters 
alleged  to  be  fraudulent  are  investigated  in  a 
court  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts,  and  determine  their  character.  Gregg 
V.  The  Lessee  ofSayre  and  Wife,  8  Peters,  244. 

10.  Fraud,  it  is  said,  will  never  be  presumed, 
though  it  may  be  proved,  by  circumstances. 
Now,  where  an  act  does  not  necessarily  import 
fraud;  where  it  has  more  likely  been  clone 
through  a  good  than  bad  motive,  fraud  should 
never  be  presumed,    ibid. 

11.  Even  if  the  grantor  in  deeds  be  justly 
chargeable  with  fraud,  but  the  grantees  did  not 
participate  in  it ;  and  when  they  received  their 
deeds  nad  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith,  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises;  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitations.    Ibid, 

12.  G.  the  executor  of  his  father,  who  had 
devised  his  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  purcha- 
ser of  it ;  and  in  order  to  secure  the  portions  of 
the  other  devisees,  who  were  minors^  confessed 
a  judgment,  June  1,  1819,  on  a  promissory  note, 
in  favour  of  two  persons,  without  their  know- 
ledge, in  a  sum  supposed  to  be  sufficient  to  be  a 
fulY  security  for  the  amount  of  the  portions  of 
the  minors.  The  judgment  was  kept  in  full 
operation  by  executions  regularly  issued  upon  it 
so  as,  under  the  laws  of  &ulh  Carolina,  to  bind 
the  property  of  G.  He  was  then  engaged  in 
mercantile  pursuits,  and  had  other  property  than 
that  so  purchased  by  him.  G.  afterwards  be- 
came insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  con- 
tested by  his  creditors  as  fraudulent ;  the  plain- 
tiffs, in  the  judgment,  having  no  knowledge  of 
it  when  it  was  confessed,  the  amount  of  the  sum 
due  to  the  co-devisees  not  having  been  ascer- 
tained when  it  was  confessed,  no  declaration  of 
trust  having  been  executed  by  the  plaintiffs,  and 
false  representations  of  his  situation  having  oeen 
made  by  G.  after  the  judgment,  whereby  his 
creditors  were  induced  to  give  him  time  on  a 
judgment  confessed  to  them  subseauently.  The 
judgment  of  June  1,  1819,  was  hela  to  be  valid, 
and  the  plaintiffs  in  that  judgment  entitled  to 
the  proceeds  of  the  sales  of  the  estate  of  G., 
for  the  satisfaction  of  the  amount  actually  due. 
to  the  co-devisees  by  G.  Bank  of  Georgia  v. 
Higginbottom,  9  Peters,  48. 

13.  A  mistaken  opinion  of  the  value  of  pro- 


perty, if  honestly  entertained,  and  staled  as 
opinion  merely,  unaccompanied  by  an  assertioa 
or  statement,  untrue  in  fact,  can  never  be  ooq* 
sidered  as  a  fraudulent  misrepresentation.  Hep^ 
bum  if  Dundas  v.  Dunlop  et  d.,  1  Wheat.  179 ;  3 
Cond.  Rep.  529. 

14.  The  administrator  of  his  father,  who  left 
a  valuable  estate  in  the  county  of  Alleghany. 
Pennsylvania,  suffered  the  estate  to  be  sold  by 
the  sheriff,  for  a  debt  due  by  the  intestate,  and 
the  estate  was  purchased  by  the  attorney  of  the 
creditor,  for  a  considerable  sum  beyond  tha 
debt ;  and  who,  after  holding  it  for  some  time, 
conveyed  it  to  the  administrator  hj  deed,  vest- 
ing the  estate  in  him,  in  his  own  nght,  he  hav- 
ing been  paid  the  amount  of  the  debt  doe  by 
the  intestate.  The  administrator,  to  an  applica- 
tion made  to  him  by  a  legal  heir  and  a  grand- 
child, who  lived  in  the  state  of  Mississippi,  re- 
presented that  the  intestate  bad  not  left  more 
property  than  would  pay  his  debts.  There  was 
evidence  that  less  than  one-tenth  of  the  real  es- 
tate of  the  intestate  would  have  satisfied  the 
judgment  for  which  it  was  sold.  The  adminie- 
trator  claimed  the  property  conveyed  to  him  aa 
his  own,  and  to  exclude  all  claims  to  it  by  the 
grandchild  of  the  intestate.  Held,  that  no  title 
to  the  estate  against  the  claim  of  the  co-heir  of 
the  intestate  was  acquired  under  the  deed  made 
to  him  by  the  attorney  of  the  creditor :  and  that 
in  a  proceeding  in  ejectment  by  the  oo-heir  to 
recover  her  part  of  the  real  estate,  in  order  to 
maintain  the  suit,  it  is  not  necessary  to  pnm 
that  the  purchaser  at  the  sheriff's  sale  partiei- 
pated  in  tne  fraud,  in  order  to  enable  the  co-heir 
to  recover  in  an  ejectment.  Lestee  of  Svayre 
and  Wife  v.  Burke  et  oZ.,  12  Peters,  11. 

15.  That  fraud  is  co^izable  in  a  court  of  lav, 
as  well  as  in  a  court  of  equity,  is  a  well  estab- 
lished principle.  It  has  often  been  so  roled  in 
the  supreme  court.    Ibid, 

16.  A  receives  goods  from  B  &  C,  on  an  agree- 
ment that  A  should  take  them,  for  sale,  from 
place  to  place,  to  pay  the  invoice  price  for  soch 
as  were  sold,  to  return  those  unsold,  and  be 
credited  with  the  amount  at  the  prices  chaiged : 
A  to  receive  the  surplus  of  what  was  sold  over 
the  invoice  price :  HeU  that  such  agreement  is 
not  fraudnlent  in  law,  if  not  so  in  fact.  B  &  C 
should  recover  in  trover  for  taking  them,  if  the 
contract  was  not  fraudulent.  Merrill  ^  Foster 
V.  Rinker,  1  Baldwin's  C.  C.  R.  629. 

17.  On  the  question  of  fraud  in  giving  a  letter 
of  credit,  the  remedy  at  law  is  oompjete.  A 
fraudulent  recommendation  will  subject  the  per- 
son giving  it,  to  the  damages  sustained  by  the 
person  trusting  to  it.  A  misrepresentation  of  the 
solidity  of  a  mercantile  house,  made  under  a 
mistake  of  the  fact,  without  any  interest  or 
fraudulent  intention,  is  not  a  sufficient  gronnd 
on  which  to  sustain  an  action,  although  the 
plaintiff  may  have  sustained  damage  by  reason 
of  such  misrepresentation.  Russell  v.  Claries 
Executors,  7  Cranch,  69 ;  2  Cond.  Rep.  417. 

18.  An  inadequacy  of  price  may  be  so  great 
as  to  be  evidence  of  fraud  proper  to  be  8nb> 
mitted  to  a  jury :  but  is  not  itself  a  fraud,  od 
which  a  court  ot  law  will  pronoaDoe  a  deed  a]>> 
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•oltttely  Toid.    Wright  ^  Cook  v.  Staiiord,   2 
Brockenb.  C.  C.  R.  311. 

19.  There  is  nothing  in  the  statute  of  frauds 
in  Rhode  Island  (which  is  a  copy  of  the  English 
statute,  29  Car.  11.,  ch.  3,  sect.  4,)  rendering 
parol  evidence  inadmissible  to  show  that  an  ab- 
solute deed  was  intended  as  a  mortgage,  and 
that  the  defeasance  has  been  omitted  or  de- 
stroyed by  fraud  or  mistake,  or  omitted  by  de- 
sign, upon  matual  confidence  between  the  par- 
ties.  Taylor  v.  Luther j  2  Sumner's  C.  C.  R.  228. 

20.  An  attorney  is  bound  to  disclose  to  bis 
client  if  he  has  any  adverse  retainer,  which  may 
affect  his  own  judgment  or  his  client's  interest. 
But  the  concealment  of  the  fact  is  not  a  neces- 
sary presumption  of  fraud.  Williams  ▼.  Reed^ 
8  Mason's  C.  C.  R.  405. 

21.  A  purchase  was  made  of  one  hundred 
and  ninety-eight  boxes  of  sugar,  for  which  cer- 
tain acceptances,  drawn  by  the  purchaser,  and 
endorsed  and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugars 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voyage.  The  accept- 
ances were  to  be  delivered  upon  the  return  of 
the  purchaser  from  Boston,  to  which  place  be 
was  going.  While  at  Boston  he  failed,  and  as- 
signed his  property.  During  his  absence  a  part 
of  the  sugars  were  put  on  board  of  the  ship. 
After  his  return  he  kept  his  own  failure  a  secret, 
and  albo  the  failure  of  his  endorsere  and  accep- 
torS}  and  procured  a  delivery  of  the  residue  of 
the  sugars,  on  the  faith,  that  the  acceptances 
were  to  be  duly  given.  Held,  that  if  the  deli- 
very of  the  sugars  under  these  circumstances 
was  not  inten<ied  by  the  parties  to  be  an  abso- 
lute delivery,  but  a  delivery  on  condition  only 
that  the  terms  of  the  contract  were  complied 
with,  then  the  vendor  might  reclaim  the  sugars, 
and  his  pronerty  in  them  was  not  gone.  It  was 
further  held,  that  if  the  delivery  of  the  sugars 
afJer  the  -failure  was  procured  by  a  fraudulent 
suppression  of  the  fact,  the  delivery,  as  to  that 
portion,  was  altogether  without  any  legal  vali- 
dity, whatever  may  be  the  case  as  to  the  other 
parcr-l.s.  D'Wolf,  Jr,  v.  Babheit,  4  Mason's  C. 
C.  R.  289. 

22.  £.  B.  C.  havinjT  an  interest  in  a  cargo  at 
sea,  agreed  with  J.  W.  for  the  sale  of  it ;  and  J. 
W.  signed  the  following  agreement  in  writini;, 
yiz. :  "J.  W.  agrees  to  purchara  the  share  of  £. 
B.  C.  in  the  cargo  of  the  ship  Aristides,  W.  P.  Z. 
nupercargo,  say,  at  two  thousand  five  hundred 
and  twenty-two  dollars  and  eighty-three  cents, 
at  fifteen  per  cent,  advance  on  said  amount, 
payable  at  five  months  from  this  date,  and  to 
give  a  note  or  notes  for  the  same,  with  an  ap- 
proved indorser."  In  compliance  with  this 
agreement,  J.  W.  gave  his  notes  for  the  sum 
mentioned,  and  in  an  action  upon  the  notes,  the 
want  of  a  legal  consideration  under  the  statute 
of  frauds  being  set  up  as  a  defence,  on  the 
ground  of  the  defect  of  mutuality  in  the  written 
contract,  the  court  below  left  it  to  the  jury  to 
infer  from  the  evidence  an  actual  performance 
of  the  agreement ;  the  jury  found  a  verdict  for 


the  plaintiff,  and  the  court  below  rendered  judg- 
mem  thereon.  The  judgement  was  affirmed  by 
the  supreme  court.  Weightman  v.  Caldwell^  4 
Wheat.  86 ;  4  Cond.  Rep.  398. 

23.  A  deed,  made  u^n  a  valuable  and  ade- 
Guate  consideration,  which  is  actually  paid,  and 
tne  change  of  property  is  bona  fide,  or  such  as 
it  purports  to  be,  cannot  be  considered  as  a  con- 
veyance to  defraud  creditors.  Wheaton  v.  Sex- 
ton,  4  Wheat.  503  3  4  Cond.  Rep.  619. 

24.  An  agreement,  by  parol,  between  two  pro- 
prietors of  adjoining  lands,  to  employ  a  survevor 
to  run  the  dividing  line  between  them,  and  that 
it  should  be  thus  ascertained  and  settled,  which 
was  executed,  and  the  line  accordingly  run  and 
marked  on  a  plat  by  the  surveyor,  in  their  pre- 
sence, as  the  boundary,  held  to  be  conclusive 
in  an  action  of  ejectment,  after  a  correspondent 
possession  of  twenty  years  by  the  parties,  and 
those  claiming  under  them  respectively.  Such 
an  agreement  is  not  within  the  statute  of  frauds, 
as  being  a  contract  for  the  sale  of  lands,  or  any 
interest  in  or  concerning  them.  BowVs  Lessee 
V.  Graves  et  o2.,  4  Wheat.  513 ;  4  Cond.  Rep.  526. 

25.  A  certificate,  stating  a  debt  to  be  due  by 
the  United  States,  to  one  who  had  fraudulently 
claimed  the  same,  was  issued  to  the  claimant 
by  the  commissioners  for  settling  continental 


amount  of  the  certificate,  and  the  interest  paid 
by  them.  Held,  that  they  were  entitled  to  re« 
cover  the  same  in  an  action  of  assumpsit,  they 
having  by  the  suit  affirmed  the  certificate.  /V- 
ntmore  v.  The  United  Statesj  3  Dall.  367;  1  Cond. 
Rep.  162. 

26.  Where  the  person  who  has  obtained  a 
judgment  by  fraud  attempts  to  avail  himself  of 
the  act,  so  as  to  discharge  himself  from  a  pre- 
viously existing  obligation,  or  to  acquire  a  benefit, 
the  judgment  thus  obtained  is  declared  void,  as 
to  that  purpose;  but  it  may  well  be  doubted 
whether  a  penalty  would  be  incurred,  even  by 
the  person  committing  the  fraud,  for  an  action 
which  the  judgment  would  sanction.  Ammidon 
y.  Smithy  1  Wheat.  447;  3  Cond.  Rep.  619. 

27.  The  judgment  rendered  in  his  favour  may 
not  shield  a  fraudulent  debtor  from  an  original 
claim ;  but  it  is  believed  that  no  case  can  be 
adduced  where  an  act,  which  is  the  legal  conse- 
quence of  a  lodgment,  has,  in  itself,  created  a 
new  responsibility,  even  w^ith  respect  to  the 
party  himself,  much  less  with  respect  to  third 
persons  who  do  not  participate  in  the  fraud.  Ibid, 

28.  Fraud  consists  in  intention,  and  that  in- 
tention most  be  averred  in  a  plea  of  fraud.  Moss 
V.  Riddle  et  at.,  5  Cranch,  351;  2  Cond.  Rep. 
277. 

29.  If  a  suit  be  bronght  to  set  aside  a  convey- 
ance obtained  by  fraud,  and  the  fraud  be  clearly 
proved,  the  conveyance  will  be  set  aside  as  be- 
tween the  parties;  but  the  rights  of  third  per- 
sons, who  are  purchasers  without  notice,  for  a 
valuable  consineration,  cannot  be  disregarded. 
Fletcher  v.  Peck,  6  Cranch,  87,  133 ;  2  Cond.  Rep. 
309. 
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30.  Whatever  is  done  in  fraud  of  a  lawr,  is 
done  in  violation  of  it.  Tke  William  J^nf^  2 
Wheat.  148;  4  Cond.  Rep.  71. 

31.  When  a  voluntary  deed  is  impeached  on 
the  ground  of  its  being  fraudulent  as  against 
creditors,  judgments  against  the  grantor  are  ad- 
missible in  evidence,  to  show  his  indebtedness 
at  the  time,  although  the  grantee  was  no  party 
to  the  judgments.  Hinders  Lessee  v.  Longy>ortky 
11  Wheat.  199;  6  Cond.  Rep.  270. 

32.  A  voluntary  deed  is  void  only  as  to  ante- 
cedent, and  not  as  to  subsequent  creditors.  But 
when  the  record  of  a  judgment  obtained  a  short 
time  after  the  date  of  snca  conveyance,  appears 
to  be  founded  on  accounts  exhibiting  a  prior  in- 
debtedness, it  is  competent  evidence  to  be  left 
to  the  jury  to  establish  the  fact  that  the  grantor 
was  indebted  at  the  date  of  the  deed.    Ibid. 

33.  A  deed  from  a  parent  to  a  child  for  the 
consideration  of  love  and  affection  is  not  abso- 
lutely void  as  against  creditors :  it  may  be  so 
under  certain  circumstances,  but  the  mere  fact 
of  being  in  debt  to  a  small  amoutit  would  not 
make  the  deed  fraudulent,  if  it  could  be  shown 
that  the  grantor  was  in  prosperous  circumstances 
and  unembarrassed,  and  that  the  gift  to  the 
child  was  a  reasonable  provision,  according  to 
his  estate  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the 
grantor.     Ibid, 

34.  The  want  of  a  valuable  consideration  may 
be  a  badge  of  fraud^  but  it  is  only  presumptive 
and  not  conclusive  evidence  of  it.  and  may  be 
met  and  rebutted  by  evidence  on  tne  other  side; 
and  where  the  deed  to  the  child  is  expressed  to 
be  for  the  consideration  of  love  and  affection, 
evidence  to  show  that  the  father  was  indebted 
at  the  time  to  the  child,  to  an  amount  equal  to 
the  value  of  the  property  conveyed  to  him,  is 
competent  to  go  to  the  jury  to  repel  the  presump- 
tion of  fraud.    Ibid, 

35.  In  an  action  for  a  false  affirmation  of  the 
credit  of  another,  the  action  is  not  sustained,  if 
the  representation  was  in  substance  true,  ac- 
cording to  the  party's  knowledge  and  belief. 
The  ^ist  of  such  an  action  is  fraud.  Tappan  v. 
DarUngy  2  Mason's  C.  C.  R.  101. 

36.  If  goods  are  ordered  by  a  person  who  is  at 
the  time  insolvent,  but  who  employs  no  device 
or  fraud  to  deceive  the  vendor,  and  afterwards 
dies  insolvent,  and  the  eoods  are  subsequently 
sent  by  the  vendor  without  any  knowledge  of 
these  facts,  and  arrive  and  are  taken  possession 
of  by  the  administrator  of  the  vendee,  the  ven- 
dor cannot  reclaim  the  property  or  its  proceeds 
upon  these  grounds.  Conyers  et  d.  v.  Ennis  et 
at.,  Adm'rsj  ^c,  2  Mason's  C.  C.  R.  236. 

37.  A  secret  conveyance  of  her  property,  by  a 
woman,  immediately  before  her  marriage,  is  a 
fraud  upon  the  marital  rights  of  the  husoand, 
and  will  be  set  aside.  Linker  v.  Smith.  4  Wash. 
C.  C.  R.  224. 

38.  Mistakes  and  fraud  are  equally  relievabie 
in  equity.  Dunlop  v. Stetson,  4  Mason's  C.C.  R.  349. 

39.  Fraud  is  an  answer  to  an  action  for  a  re- 
turn of  prerniuin,  not  from  any  merit  in  the  de- 
fendant, which  justifies  him  in  retaining  money 
which,  ex  equo  et  bono,  is  not  his ;  but  from  the 


demerit  of  the  plaintiff,  wnich  excludes  him  froia 
the  aid  of  a  court  to  draw  it  oat  of  the  defendml's 
himds.  Schwartz  v.  The  Untied  States  htswrwug 
Co.,  3  Wash.  C.  C.  R.  170. 

40.  The  court  is  not  disposed  to  make  nicft 
distinctions  between  grades  of  fraud.  The  ralff 
is,  that  if  the  insured,  by  deception  and  fobs 
pretences,  induces  others  to  take  a  risk,  which, 
had  the  truth  been  discloeed,  they  would  havB 
reftised,jor  wotdd  have  taken  on  different  tenns, 
thereby  securing  to  himself  a  chance  to  daxn 
an  indemnity  in  case  of  loss,  or  a  return  pr^" 
mium  in  case  of  safe  arrival ;  it  is  such  a  fmnd 
as  ought  to  defeat  his  claim  to  a  return  of  pre* 
mium.    Jbid, 

41.  If  the  teas  selected  by  A.,  under  a  oon* 
tract  made  in  China  for  teas,  were  afterwanU 
changed,  the  buyer  was  at  liberty  to  rescind  the 
contract,  and  refuse  to  take  the  teas  as  soon  as 
the  fraud  was  disoovered|  even  at  Amsterdami 
the  place  of  their  sale,  and  to  recover  back  what 
had  Deen  paid;  and  also  to  refuse  payment  of 
the  note  ^ven  on  the  contract,  on  the  groood  cf 
a  failure  m  the  consideration  of  the  note;  or  he 
might  affirm  the  contract  and  claim  damages. 
Cheongwo  v.  Jones,  3  Wash.  C.  C.  R.  359. 

42.  Traud  and  official  misconduct  are  not  to 
be  presumed,  but  should  be  proved ;  and  it  is 
not  a  fraud,  or  illegal,  in  a  judge  who  has  pre- 
sided in  the  court  in  which  the  judgment  was 
rendered,  to  purchase  property  sold  under  an 
execution  issued  upon  such  judgment.  Lesate 
of  Cooper  v.  Gdbratth,  3  Wash.  C.  C.  R.  546. 

43.  It  is  an  ancient  and  well  established  prin- 
ciple, that  whenever  suppressio  veri,  or  so^es* 
tio  falsi,  occur,  and  more  especially  both  toge- 
ther, they  afford  sufficient  ground  to  set  aside 
any  release  or  conveyance.  Smith  v.  Richards, 
13  Peters,  26. 

44.  The  party  selling  property  must  be  pre- 
sumed to  know  whether  the  representation  which 
he  makes  of  it  is  true  or  false.  If  he  knows  it 
to  be  false,  that  is  fraud  of  the  most  positive 
kind;  but  if  he  does  not  know  it,  then  it  can 
only  DC  from  gross  negligence ;  and,  in  contem- 
plation of  a  court  of  equity,  representatioas 
founded  on  a  mistake  resulting  from  such  negli- 
gence is  fraud.  The  purchaser  confides  in  them 
upon  the  assumption  that  the  owner  knows  his 
own  property,  and  truly  represents  it.  And  it 
is  immaterial  to  the  purchaser  whether  the  mis- 
representation proceeded  from  mistake  or  fraud. 
The  injury  to  him  is  the  same,  whatever  may 
have  been  the  motives  of  the  seller.  The  mis* 
representations  of  the  seller  of  property,  to  aa- 
thorize  the  rescinding  a  contract  of  sale  by  a 
court  of  equity,  must  be  of  somelhiiig  roateria]| 
constituting  an  inducement  or  motive  to  pur- 
chase, and  by  which  he  has  been  misled  to  his 
injury.  It  must  be  in  something  in  which  the 
one  party  places  a  known  trust  and  confidence 
in  the  other.    Ibid. 

45.  Whenever  a  sale  is  made  of  property  not 
present,  but  at  a  remote  distance,  which  the 
seller  knows  the  purchaser  has  not  seen,  bot 
which  he  buys  upon  the  representation  of  the 
seller^  relying  on  its  truth,  then  the  reprei 
tion  m  effect  amounts  to  a  warranty;  at 
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the  neller  is  bound  to  make  good  the  represent- 
ation.   End, 

4$.  Where  a  creditor,  havmg  leried  on  the 
pernonal  property  of  his  debtor,  instead  of  selU 
ing  the  property  as  soon  as  it  can  be  reasonably 
done,  allows  the  debtor  to  retain  possession  of  it 
for  an  unreasonable  length  of  time,  such  execu- 
tion is  fraudulent  as  respects  a  subsequent  one: 
and  the  property  may  be  levied  on  by,  and  sola 
under,  a  subsequent  one.  United  States  v.  Co- 
nyngkanij  Wallace's  C.  C.  R.  178. 

47.  Actual  possession  is  not  necessary  to  a 
transfer  of  personal  property;  nor  is  the  want 
of  it  even  an  indicium  of  fraud,  where,  from 
oiroumstances,  it  cannot  be  obtained.  Posses- 
sion of  goods  at  sea,  hy  the  master,  is  the  pos- 
session of  whosoever  is,  or  may  become  the 
owner  of  them.  United  States  v.  The  Delaware 
Insurance  Co.^  4  Wash.  C.  C.  R.  418. 

48.  It  is  no  objection  to  the  vesting  of  the 
right  of  property  in  the  consignee  for  value,  or 
whose  debt  it  is  to  secure,  that  the  goods  are,  by 
agreement,  to  be  at  the  risk  and  for  account  of 
the  consignor.    Ibid, 

49.  A  right  of  one  person  to  a  chattel,  and  pos- 
session in  another,  under  a  contract  wnich  does 
not  entitle  the  former  to  the  present  possession, 
ia  no  badge  of  fraud.  Tke  Atlantic  Insuranu 
Co,  V.  Conardj  4  Wash.  C.  C.  R.  662. 

50.  Fraud  is  actual  or  constructive.  The  fop 
mer  is  generally  a  question  of  fact ,'  the  latter 
of  law,  after  the  facts  are  found.  The  Postmas- 
ter-General V.  Reederj  4  Wash.  C.  C.  R.  678. 

51.  Courts  of  common  law  and  equity  have 
concurrent  jurisdiction  in  cases  of  fraud.  Lessee 
of  Rhoades  and  Snyder  v.  Selin  et  ol.,  4  Wash.  C. 
C.  R.  715. 

52.  Where  a  matter  Is  adjudicated  by  a  court 
of  peculiar  and  exclusive  jurisdiction,  the  sen- 
tence is  conclusive,  where  the  same  matter  comes 
incidentally  before  another  court,  as  to  the  mat- 
ter decided ;  not  only  between  the  same  parlies, 
but  strangers,  unless  it  can  be  impeacned  for 
fraud.     Ibid. 

53.  Upon  this  principle,  a  fraudulent  sale  and 
conveyance  by  an  administrator,  under  a  decree 
of  the  orphans'  court,  thoush  the  same  may  be 
confirmed  by  a  decree  of  the  circuit  court,  may 
be  questioned,  and  declared  bad,  in  an  eject- 
ment, or  other  action,  as  well  at  law  as  in  equity. 
Ibid. 

54.  A  liberal  construction  should  be  ffiven  to 
the  clause  of  the  Virginia  statute  for  the  sup- 
pression of  fraud.  This  is  the  well  established 
rule  in  the  construction  of  the  statute  of  Eliza- 
beth, which  the  first  section  of  the  Virginia  sta- 
tute substantially  adopts.  Bank  of  the  United 
States  V.  Lee,  13  Peters,  107. 

55.  If  A  sells  or  conveys  his  land  or  slaves  to 
B,  and  then  produces  to  another  his  previous  pa- 
per title,  and  obtains  credit  on  the  goods  or  lands, 
for  pledging  them  for  money  loaned  ;  and  if  the 
true  owner  stands  by,  and  does  not  make  bis 
title  known,  he  will  be  bound  to  make  good  the 
contract,  on  the  principle  that  he  who  holds  his 
peace  w^hen  he  ought  to  have  spoken,  shall  not 
oe  heard  now  that  he  should  be  silent.  He  is 
deemed,  in  equity,  a  party  to  the  fraud.    Ibid. 
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56.  If  there  be  any  one  ground  upon  which  a 
court  of  equity  affords  relief  it  is  an  allegation 
of  fraud,  proved  or  admittea.  Atkins  v.  Dick  ^ 
Co.,  14  Peters,  114. 

57.  Courts  of  equity  will  permit  independent 
agreements  which  ^o  to  show  that  a  deed,  on  its 
face  absolute,  was  intended  only  as  a  mortgage, 
to  be  set  up  against  the  express  terms  of  the 
deed,  only  on  the  ground  of  fraud ',  considering 
it  a  fraudulent  attempt  in  the  mortgagee,  con- 
trary to  his  own  express  agreement,  to  convert 
a  mortgage  into  an  absolute  deed.  And  it  is 
equally  a  fraud  on  the  part  of  a  debtor,  to  at- 
tempt to  convert  his  contract  as  principal  into 
that  of  a  surety  only.  Spriggs  v.  The  Bank  of 
Mount  Pleasant,  14  Peters,  201. 

58.  Fraud  will  vitiate  any,  even  the  most  so- 
lemn transactions;  any  asserted  title  founded 
upon  it,  is  utterly  void.  The  United  States  v.  The 
Amistad^  15  Peters,  519. 

59.  Will  not  take  a  case  out  of  the  statute  of 
limitations.  Mitchell  v.  Thompson  if  Williamsj  1 
McLean's  C.  C.  R.  104. 

60.  As  between  parties  who  enter  into  a  fraud- 
ulent combination  a^inst  an  individual,  no  re- 
lief will  be  given,  either  in  a  court  of  law  or 
chancery.     IVarburton  if  King  v.  Aken  if  Little, 

1  McLean's  C.  C.  R.  460. 

61.  Fraud  most  be  clearly  proved.  Hubbard 
V.  Turner,  2  McLean's  C.  C.  R.  519. 

62.  A  mortgage  on  a  large  amount  of  property 
for  the  payment  of  ninety  thousand  dollars, 
where  but  four  thousand  dollars  were  due  to  the 
mortgsgees,  is  fraudulent  as  against  creditors. 
Ibid, 

63.  Although  there  may  have  been  fraud  or 
deception  in  obtaining  the  note,  yet  if  the  holder 
had  no  notice  of  it,  the  equities  between  the 
original  parties  are  not  open.  Riley  v.  Van  Jm- 
ringe,  2  McLean's  C.  C.  R.  589. 

64.  Where  the  plaintiffs  were  manufacturers, 
in  England,  of  "  Taylor's  Persian  thread,"  and 
the  defendants  in  America  imitated  their  names, 
trade  marks,  envelopes  and  labels,  and  placed 
them  on  thread  of  a  different  manufacture;  it 
was  held,  that  it  was  a  fraudulent  infrine^ement 
by  the  defendants  of  the  right  of  the  plaintiflf, 
for  which  equity  would  grant  relief,  whether 
other  persons  had  or  had  not  done  the  same. 
Taylor  v.  Carpenter,  3  Story's  C.  C.  R.  458. 

65.  A  fraud  was  committed  in  the  drawing  of 
a  lottery,  by  which  a  ticket  was  represented  to 
have  drawn  a  prize;  and  on  the  ticket  beinff 
presented  at  the  office  where  prizes  were  paioi 
the  sum  of  twelve  thousand  five  hundreci  dol- 
lars was  paid  to  the  holder  of  the  ticket.  It  was 
afterwards  discovered  that  the  ticket  had  been 
fraudulently  substituted  in  the  drawing  of  the 
lottery,  and  the  sum  paid  was  recovered  from 
the  owner  of  the  ticket.     Cutts  v.  Phakn  et  of., 

2  Howard.  378. 


FRAUDULENT  CONVEYANCE. 

1.  An  absolute  bill  of  sale  of  personalty,  by 
an  insolvent^  is  fraudulent  against  creditors,  oa- 
less  possession  of  the  property  assigoed  or  tranft» 
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ferred  accompanies  or  follows  the  deed.  The 
absence  of  such  possession  is  not  merely  evi* 
dence  of  fraud,  but  is  a  circumstance,  per  se, 
vhich  makes  the  transaction  fraudulent.  Ha- 
milton  V.  Russell f  1  Cranch,  309;  1  Cond.  Rep. 
318. 

2.  The  act  of  assembly  of  Virginia,  which  go- 
Terns  this  case,  appears,  as  far  as  respects  fraud- 
ulent conyeyaiices,  to  be  intended  to  be  co- 
extensive with  the  acts  of  13  and  27  Elizabeth ; 
and  those  acts  are  considered  as  only  declara- 
tory of  the  common  law.  The  decisions  of  the 
English  judges,  therefore,  apply  to  this  case. 
Ibid, 

3.  The  fact  that  the  grantor  retains  possession 
of  property  which  he  has  conteyed,  is  not  an 
evidence  of  fraud,  where  the  conveyance,  from 
its  terms,  is  to  leave  the  possession  in  the  ven- 
dor. United  States  v.  Hooe  et  al,j3  Crauch,  75 ; 
1  Cond.  Rep.  458. 

4.  A  deed  made  upon  an  adequate  and  valua- 
ble consideration,  which  is  actually  paid,  and  the 
change  of  property  is  bona  fide,  or  such  as  it  pur- 
ports to  be,  cannot  be  considered  as  a  conveyance 
to  defraud  creditors.  Wkeaton  v.  Sexton's  Lessee, 
4  Wheat.  503;  4  Cond.  Rep.  519. 

5.  A  debtor  has  a  right  to  prefer  one  creditor 
to  another;  and  his  private  motives  in  giving 
this  preference,  proviaed  the  preferred  creditor 
has  done  nothing  improper,  cannot  annul  this 
right.  But  any  unlawful  consideration^  moving 
from  the  preferred  creditor  to  induce  this  prefer- 
ence, may  avoid  the  deed  wliich  gives  it.  <  Mat' 
huryv.  Brooks,  7  Wheat.  556;  5  Cond.  Rep.  344. 

6.  It  is  not  necessary  to  the  validity  of  such  a 
deed,  that  the  creditors,  for  whose  benefit  it  is 
made,  should  have  notice  of  the  execution  of  the 
deed,  provided  they  afterwards  assent  to  the 
provisions  made  for  their  benefit.    Ibid, 

7.  Nor  is  it  any  objection  to  the  validity  of  the 
deed,  that  it  was  made  by  the  grantor,  in  the 
hope  and  expectation  that  it  would  prevent  a 
prosecution  for  a  felony,  connected  with  the 
transactions  with  his  creditors;  if  the  favoured 
creditors  have  done  nothing  to  excite  that  hope, 
and  the  deed  was  not  made  with  their  concur- 
rence, and  with  a  knowledge  of  the  motives 
which  influenced  the  grantor,  or  was  not  after- 
wards assented  to  by  them  under  some  express 
or  implied  engagement  to  suppress  the  prosecu- 
tion.   Ibid. 

8.  Nor  will  it  be  invalidated  by  the  fact,  that 
the  trustee,  to  whom  the  conveyance  is  made, 
being  the  father-in* law  of  the  debtor,  received 
the  conveyance  with  a  view  of  concealing  the 
felony,  and  preventing  a  prosecution  of  his  son- 
in-law,  provided  it  was  not  executed  with  the 
concurrence  of  the  cestui  que  trusts,  and  a  know- 
ledge on  their  part  of  the  motives  which  infiu- 
enced  the  trustee,  or  was  not  afterwards  assented 
to  by  them  under  some  engagement  to  suppress 
the  prosecution.    Ibid. 

9.  A  post-nuptial  voluntary  settlement,  made 
b^  a  man,  who  is  not  indebted  at  the  time,  upon 
his  wife,  is  valid  against  subsequent  creditors. 
Sexton  V.  Wheaton,  8  Wheat.  229;  5  Cond.  Rep. 
419. 

10.  The  statute  13  Elizabeth,  ch.  5,  avoids  all 


conveyances  not  made  on  a  consideiation  deemed 
valuable  in  law,  as  against  previous  creditors. 
But  it  does  not  apply  to  subsequent  ereditons  il 
the  conveyance  is  not  made  with  a  fraudulent 
intent.    lUd. 

11.  A  voluntary  settlement  in  favour  of  a  wife 
and  children  is  not  impeachable  on  that  gnmnd 
alone,  by  subsequent  creditors.  The  circoia- 
stances,  that  the  property  thus  conveyed,  ooo- 
stituted  a  large  portion  of  the  estate  of  the  eranloi, 
and  that  he  failed  within  a  short  period  after  the 
date  of  the  conveyance,  may  awaken  sospieion, 
and  strengthen  other  circumstances ;  but,  taken 
alone,  are  not  proof  of  fraud.    Ibid, 

12.  A  debtor  has  a  right  to  prefer  one  creditor 
in  payment ;  and  it  is  no  objection  to  the  validity 
of  an  assignment  for  this  purjiose,  that  it  was 
made  by  the  grantor  and  received  by  the  grantee^ 
a  mere  trustee  to  execute  this  design,  in  the  hope 
and  expectation,  and  with  a  view  oi  preventing 
the  creditor  thus  preferred  from  institnting  a 
prosecution  for  forging  the  instniments  oo  wlueli 
the  debt  originated,  if  the  creditor  had  dose  no- 
thing to  excite  that  hope ;  and  the  aseignroeot 
was  made  without  his  knowledge  of  the  motive 
which  influenced  the  grantor,  or  was  not  after- 
wards assented  to  by  him  under  some  engage- 
ment, express  or  implied,  to  soppreaa  or  forbear 
the  prosecution.  Brooks  v.  Bimiirif,  1 1  Wheat. 
78;  6  Cond.  Rep.  223. 

13.  A  grant  or  assignment  of  goods  and  chat- 
tels is  valid  between  the  parties,  withoot  actual 
delivery ;  and  the  property  passes  immediately 
upon  the  execution  of  the  deed.  But,  as  to 
creditors,  the  title  is  not  considered  as  perfect, 
unless  possession  accompanies  and  follows  the 
deed.  Meeker  tt  d.  v.  Frtison,  1  Galhs.  C.  C.  R. 
419. 

14.  In  general  the  want  of  possession  is  not 
merely  an  evidence  or  badge  of  frand,  but  con- 
stitutes in  itself  a  fraud,  which  renders  the  trans- 
action, as  to  creditors,  void.    Ibid. 

15.  The  statute  of  13  Eliz.  ch.  5,  is  now  fully 
settled  to  be  only  an  aflirmance  of  the  oommoa 
law.    Ibid. 

16.  The  rule  as  to  possession,  is  not  applica- 
ble when  the  possession  of  the  grantor  is  con- 
sistent with  the  deed,  or  where  the  property  con- 
veyed is,  at  the  time  of  the  conveyance,  abroad 
and  incapable  of  delivery.  In  the  fauier  case, 
the  title  is  complete,  provided  the  grantee  tmkes 
possession  within  a  reasonable  time  after  the 
property  comes  within  his  reach.  If  he  does 
not,  the  same  inference  of  le^  fraud  arises  as 
if  the  property  had  been  originally  capable  of 
immediate  delivery,  and  the  possession  had  re- 
mained unchanged.  Ibid.  See  also  Conrad  r. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

17.  If  there  has  been  a  fraudulent  conceal- 
ment of  the  assignment,  or  gross  negligence, 
such  as  establishes  an  original  fraudulent  design, 
the  assignment  is  void  in  toto.  Ii  is  void,  ab 
initio,  as  to  creditors,  injured  by  the  fraud,  as  to 
all  the  property  included  in  it.  Rut  if  the  a»» 
signment  was  bona  fide,  mere  negligence,  as  to 
taking  possession  of  a  particular  part  of  the  pro- 
perty assigned,  would  not  take  away  the  title  d 
the  assignor  to  other  property,  as  to  which  tlteie 
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had  been  due  diligence.  The  question,  as  to  the  I 
validity  of  such  an  assignment,  reduces  itself  to 
a  question  of  good  faith,  valuable  consideration, 
and  reasonable  diligence.    D^Wolfy,  Harrisj  4 
Mason's  C.  C.  R.  537. 

18.  An  insolvent  debtor  has  a  right  to  prefer 
one  creditor  to  another  in  payment,  oy  an  assign- 
ment made  bona  fide ',  ana  no  subsequent  attach- 
ment, or  subsequently  acquired  lien  will  avoid 
such  assignment.  Swing  et  a/,  t.  S.  C.  Insurance 
Company  et  al,,  8  Wneat.  268  ]  5  Cond.  Rep.  434. 

19.  Such  an  assignment  made,  includes  choses 
in  action,  as  a  policy  of  insurance ;  and  will  en- 
title the  assi^ee,  in  case  of  loss,  to  receive  from 
the  underwriters  the  amount  insured :  and  it  is 
not  necessary  that  such  an  assignment  should  be 
accompanied  by  an  actual  delivery  of  the  policy. 
Ibid, 

20.  Every  debtor  has  a  legal  right  to  assign 
property  for  the  security  of  debts  due  by  him ; 
and  so  far  from  such  act  being  reprehended  by 
the  law,  it  is  justified  and  approved.  PearpoirU 
and  Lord  v.  Graham,  4  Wash.  C.  C.  R.  232. 

21.  In  general,  the  want  of  jpossession  is  not 
merely  an  evidence  or  badge  of  fraud  j  but  con- 
stitutes, in  itself,  a  fmud,  which  rendisrs  the 
transaction,  as  to  creditors,  void.  Meeker  v.  Wil- 
son,  1  Gallis.  C.  C.  R.  419. 

22.  Without  undertaking  to  suggest  whether, 
in  any  case,  the  want  of  possession  ot  the  thing 
sold,  constitutes^  per  se,  a  badjge  of  fraud ;  or  is 
only,  prima  facie,  a  presumption  of  fraud ;  it  is 
sufncient  to  say,  that  in  case  even  of  an  absolute 
sale  of  personal  property,  the  want  of  such  pos- 
session IS  not  presumption  of  fraud,  if  possession 
cannot,  from  the  circumstances  of  the  property, 
be  wittijn  the  power  of  the  parties.  Conrad  v. 
The  Atlantic  Ins.  Co.,  1  Peters,  449. 

23.  In  cases  where  the  sale  is  not  absolute, 
but  conditional,  the  want  of  possession^  if  con* 
fiistent  with  the  stipulations  of  the  parties,  and, 
a  fortiori,  if  flowing  directly  from  them,  has 
never  been  held  to  be,  per  se,  a  badge  of  fraud. 
Ibid. 

24.  Ify  at  the  time  of  the  transfer,  the  property 
was  oat  of  the  countr)r,  possession  must  be  taken 
within  a  reasonable  time  after  its  return,  or  the 
grant  will  be  held  fraudulent.  Meeker  Y.Wilson, 
1  Gallis.  C.  C.  R.  419. 

25.  Notice  to  a  judgment  creditor,  of  an  as- 
signment of  the  property  of  his  debtor,  where 
po:»fle88ion  had  not  been  taken  under  the  assign- 
ment, dt>es  not  affect  the  right  of  the  sheriff  or 
the  creditor  to  seize  the  property  in  execution, 
as  the  property  of  the  assignor.    Ibid. 

26.  in  proceedings  to  set  aside  a  conveyance 
of  real  estate,  made  in  fraud  of  creditors,  it  is 
not  necessary  to  make  a  mortgagee  of  the  estate 
a  partv,  his  rights  under  the  mortgage  not  being 
brought  in  question.  Venable  et  al.  v.  The  Bank 
of /he  United  States,  2  Peters,  107. 

27.  A  conveyance  of  the  whole  of  his  property 
by  a  husband  to  trustees,  for  the  benent  of  his 
"^'ifti  and  his  issue,  is  a  voluntary  conveyance ; 
and  is  at  this  day  held  by  the  courts  of  England 
to  be  absolutely  void  under  the  statute  of  the 
twenty-seventh  of  Elizabeth,  against  a  subse- 
quent purchaser,  even  although  he  purchased 


with  notice.  These  decisions  do  not  maintain 
that  a  transaction  valid  at  the  time,  is  rendered 
invalid  by  the  subsequent  act  of  the  party.  They 
do  not  maintain  that  the  character  of  the  trans- 
action is  changed ;  but  that  testimony  afterwards 
furnished,  mav  prove  its  real  character.  The 
subsequent  sale  of  the  property  is  carried  back 
to  the  deed  of  settlement,  and  considered  as 
proving  that  deed  to  have  been  executed  with  a 
fraudulent  intent  to  deceive  a  subsequent  pur- 
chaser. Catheart  et  al,  v.  Robinson^  5  Peters, 
264. 

28.  A  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement  not  on  valu* 
able  consideration,  was  presumptive  evidence 
of  fraud  ',  which  threw  on  those  claiming  under 
such  settlement  the  burden  of  proving  that  it 
was  made  bona  fide.  This  principle,  therefore, 
according  to  the  uniform  course  ot  the  supreme 
court,  must  be  adopted  in  construing  the  statute 
of  the  twenty-seventh  of  Elizabeth,  as  it  applies 
to  this  case.    Ibid. 

29.  Even  if  the  grantor  in  deeds  be  justly 
chai]geable  with  fraud,  but  the  grantees  did  not 
participate  in  it;  and  when  they  received  their 
deeds  had  no  knowledge  of  it,  but  accepted  the 
sane  in  good  faith ;  the  deeds  upon  their  face 
purporting  to  convey  a  title  in  fee,  and  showing 
the  nature  and  extent  of  the  premises:  there 
can  be  no  doubt  the  deeds  do  give  colour  of  title 
under  the  statute  of  limitation.  Gregg  v.  The 
Lessee  ofSawre  and  Wife,  8  Peters,  244. 

30.  G..  tne  executor  of  his  father,  who  had 
devised  nis  estate  to  G.  and  his  other  children, 
sold  the  estate  and  became  himself  the  pur- 
chaser of  it;  and  in  order  to  secure  the  portions 
of  the  other  devisees,  who  were  minors,  con- 
fessed a  judgment,  June  1,  1819,  on  a  promissory 
note,  in  favour  of  two  persons,  without  their 
knowledge,  in  a  sum  supposed  to  be  sufficient 
to  be  a  full  security  for  the  amount  of  the  por^ 
tions  of  the  minors.  The  judgment  was  kept  in 
full  operation  by  executions  regularly  isf^ued 
upon  it ;  so  as,  under  the  laws  of  South  Carolina, 
to  bind  the  nroperty  of  G.  He  was  then  engagea 
in  mercantile  pursuits,  and  had  other  property 
than  that  so  purchased  by  him.  G.  afterviards 
became  insolvent,  and  the  claims  of  the  devisees 
of  his  father,  under  the  judgment,  were  contest- 
ed by  his  creditors  as  fraudulent ;  the  plaintiffs, 
in  the  judgment,  having  no  knowledge  of  it  when 
it  was  confessed,  the  amount  of  the  sum  due  to 
the  co-devisees  not  having  been  ascertained 
when  it  iA*as  confessed,  no  declaration  of  trust 
having  been  executed  by  the  plaintiffs,  and  false 
representations  of  his  situation  havinebeen  made 
by  G.  after  the  judgment,  whereby  his  creditors 
were  induced  io  give  him  time  on  a  judgment 
confessed  to  them  subsequently.  The  judgment 
of  June  1,  1819,  was  held  to  De  valic^  and  the 
plaintiffs  in  that  judgment  entitled  to  the  pro- 
ceeds of  the  sales  of  the  estate  of  G.,  for  the 
satisfaction  of  the  amount  actually  due  to  the 
co-devisees  by  G.  Bank  of  Georgia  v.  Higgin* 
bottom,  9  Peters,  48. 

31.  Upon  principle  and  nuthority,  to  make  an 
antinuptial  settlement  void  as  a  fraud  upon  cre- 
ditors, it  is  necessary  that  both  parties  shoold 
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concur  in.  or  have  cognizance  of  the  intended 
fraud.  It  the  settler  alone  intend  a  fraud,  axid 
the  other  party  have  no  notice  of  it,  but  is  inno- 
cent of  it  ]  the  wife  is  not,  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law,  is 
not  only  a  valuable  consideration  to  support  such 
a  settlement,  but  is  a  consideration  of  ttie  highest 
value,  and  from  motives  of  the  soundest  policy, 
is  upheld  with  a  strong  resolution.  The  husbana 
and  wife,  parties  to  such  a  contract,  are  there- 
fore deemed,  in  the  highest  sense,  purchasers 
for  a  valuable  consideration ;  and  so  that  it  is 
bona  fide,  and  without  notice  of  fraud,  brought 
home  to  ooth  sides,  it  becomes  unimpeachable 
by  creditors.  Magniac  v.  Thompson^  7  Peters, 
348. 

32.  Fraud  may  be  imputed  to  the  parties^ 
either  by  direct  co-operation  in  the  original  de^ 
sign,  at  the  time  of  its  concoction,  or  by  con- 
structive co-operation  from  notice  of  it,  and  car- 
rying the  design  upon  such  notice  into  operation. 
Aid. 

33.  Among  creditors  equally  meritorious,  a 
debtor  may  conscientiously  prefer  one  to  an- 
other 3  and  it  can  make  no  difference  that  the 
preferred  creditor  is  his  own  wife.    Ibid. 

34.  Marriage  articles  or  settlements  are^not 
required  by  tne  laws  of  New  Jersey  to  be  re- 
corded, but  only  conveyances  of  real  estate: 
and  as  to  conveyances  of  real  estate,  the  omis- 
sion to  record  tnem  avoids  them  onl^  as  to  pur- 
chasers and  creditors,  leaving  them  m  full  force 
between  the  parties.    Ihid. 

35.  A  purchase  was  made  of  one  hundred  and 
ninety-eight  boxes  of  sugar,  for  which  certain 
acceptances,  drawn  by  the  purchaser,  and  en- 
dorsed and  accepted  for  his  accommodation, 
were  to  be  given  to  secure  payment.  The  sugars 
were  to  be  shipped  on  board  of  a  ship  belonging 
to  the  purchaser,  then  lying  in  the  same  port, 
and  bound  on  a  foreign  voyage.  The  accept- 
ances were  to  be  delivered  upon  the  return  of 
the  purchaser  from  Boston:  he  failed,  and  as- 
signed his  property.  During  his  absence,  a  part 
of  the  sugars  were  put  on  board  of  the  snip. 
After  his  return,  he  Kept  his  own  failure  a  se- 
cret, and  also  the  failure  of  his  endorsers  and 
acceptor,  and  procured  a  delivery  of  the  residue 
of  the  sugars,  on  the  faith  that  the  acceptances 
were  to  be  duly  ffiven.  Held,  by  the  circuit 
court,  that  if  the  delivery  of  the  sugars,  under 
these  circumstances,  was  not  intended  by  the 
parties  to  be  an  absolute  delivery,  but  a  delivery 
on  condition  only,  that  the  terms  of  the  contract 
were  complied  with ;  then  the  vendor  might  re- 
claim the  sugars,  and  his  property  in  them  was 
not  gone.  It  was  further  neld,  that  if  the  deli- 
very of  the  sugars,  after  the  failure,  was  proved 
by  a  fraudulent  suppression  of  that  fact,  tne  de- 
livery, as  to  that  portion,  was  altogether  without 
any  legal  validity,  whatever  mi^ht  be  the  case 
as  to  the  other  parcels.  DWolf^jr.  v.  Babbettj 
4  Mason's  C.  C.  R.  289. 

36.  Want  of  possession  of  real  estate  is  not,  as 
it  is  of  personal  estate,  a  presumption  of  fraud. 
Pettiplaee  v.  Saylesj  4  Mason's  C.  C.  R.  312. 

37.  Where  A  made  an  assignment  of  a  vessel 
\t  sea,  ill  tnut  to  B,  to  indemnify  B  for  endorse- 


ments, and  also  to  pay  the  demands  of  certair 
other  creditors  named  in  the  conveyance :  Heldj 
that  the  taking  possession  of  the  vessel  by  R,  m 
a  reasonable  time  and  manner  after  her  retun^ 
would  be  a  sufHcient  delivery  and  poesesG^oo  is 
support  the  assignment;  although  the  credisof 
of  It  should  attach  the  vessel  before  sach  posses- 
sion was  attained :  Heldj  also,  that  it  was  pj3( 
necessary  to  the  validity  of  the  assigDinent,  tial 
the  creditors  should  be  technical  parties  to  it, 
nor  that  their  assent  should  in  any  manner  be 
given  to  it  at  the  time  of  its  executionj  if  tbsj 
assented  before  any  attachment  of  the  propeny. 
Heldj. (ariheTj  that  the  assignment  being  for  the 
benefit  of  the  preferred  creditors  unooiiditioiiallT, 
and  without  any  stipulation  for  a  release  or  otbea*- 
wise,  the  law  would,  in  such  a  cafie,  presuioe 
the  assent  of  the  creditors.  Wkeeler  r.  SiMnur, 
4  Mason>a  C.  C.  R.  183. 

38.  If  a  marriage  contract  is  execnted,  tW 
wife  is  a  purchaser,  and  the  contract  isTsJji 
though  the  husband  w&«  in  debt  at  the  tinie. 
Magniac  v.  Thompson^  Baldwin's  C.  C.  R.  353. 

39.  It  is  a  general  principle,  tlmt  a  roluntarr 
CMOnvejrancOp  made  by  a  person  indebted  at  the 
time,  is  void  as  to  the  <;reditors  whose  deki 
existed  when  the  gift  was  made.  Bat.  iboc^h 
the  fact  of  the  donor's  beir^  indebted  at  tbe 
time  of  such  voluntary  convevance,  is  a  stnx^ 
badge  of  fraud ;  yet,  where  tne  donor^s  fonsae 
was  ample,  and  a  gift  made  by  him  to  his  dasgfr 
ter  at  her  marriage  was  comoaratively  trivial 
and  the  husband  received  ana  retained  po5se& 
sion  of  the  subject  of  the  gift^  though  the  dooor 
afterwards  became  insolvent,  the  court  refosed 
to  set  aside  the  gift  as  fraudulent ;  a  jeasooabk 
advancement  made  under  such  circunistaoeei 
not  being  embraced  by  the  statute  of  fracds. 
Hophirk  V.  Randolph  et  at.,  2  Brockeab.  C.  C.  £. 
132.    See  also  7  Peters,  204. 

40.  Query  J  How  far  the  interveniD^  mamafi 
of  the  daugnter  would  affect  a  question,  as  be- 
tween the  creditors  of  the  donor,  and  the  fass- 
band  of  the  daughter?  Would  the  sabs^oes! 
or  contempomneous  marriage  of  the  daughtsf 
render  valid  a  gift  which,  independent  of  thai 
marriage,  would  be  void  as  to  the  aniecedesi 
creditors  of  the  donor?  It  seems,  that  if  the 
gift  should  be  considered,  in  any  fair  constnic- 
tion,  as  the  inducement  to  the  marriage,  the 
marriage  would  give  validity  to  a  gift,  vhiclL 
otherwise,  would  be  void  as  to  the  creditoisw 
Ibid, 

41.  It  seems,  that  where  a  father  executes  a 
voluntary  bond  to  his  son-in-law,  the  obligee 
will  not  be  held  responsible  to  the  prior  creditor* 
of  the  father,  for  tne  money  actually'  received 
in  payment,  in  whole  or  in  part,  of  the  bond ; 
so  en  voluntary  bond  not  being  within  the  statute 
of  frauds.    Ibid, 

42.  If  several  voluntary  conveyances  are  made 
to  different  individuals,  which  are  fraudulent  as 
to  creditors,  the  donees  will  not  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts,  of  the  donor,  but  the 
whole  of  every  such  gift  will  be  subject  to  the 
payment  of  the  debts  of  the  donor.     Ibid, 

43.  T.  R.  conveyed  lands  to  his  three  600% 
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without  valuable  consideration,  who  conveyed 
them  away  to  third  persons.  Query,  Are  the 
lands  in  the  hands  of  a  purchaser,  liable  to  the 
claim  of  a  creditor  of  the  father  ?  However  this 
may  be,  the  creditor  cannot  be  compelled  to 
proceed  against  such  purchaser ;  and  no  decree 
would  be  rendered  a^Inst  him,  in  aid  of  a  to- 
lunteer,  who  was  able  to  pay  the  debt.    Ibid. 

44.  The  statute  of  frauds  avoids  all  covenous 
conveyances  made  with  intent  to  delay,  hinder, 
or  defraud  creditors,  but  does  not  extena  to  con- 
veyances made  on  valuable  consideration  and  in 
good  faith ;  therefore,  where  husband  and  wife 
made  a  conveyance  of  land  to  trustees,  for  the 
use  and  benefit  of  the  wife,  in  consideration  of 
the  wife's  relinquishing  her  right  of  dower  in 
other  lands,  for  the  payment  of  her  husband's 
debts,  although  the  value  of  the  right  of  dower 
was  only  about  a  third  of  the  value  of  the  land 
conveyed  for  her  benefit,  ^et  such  conveyance 
is  not  absolutely  void,  but  in  a  c^urt  of  law  must 
be  adjudged  to  be  valid.  Wrigkt  and  Cooke  v. 
Stanard,  2  Brockenb.  C.  C.  R.  311. 

45.  The  circuit  court,  notwithstanding  the 
restrictive  clause  in  the  judiciary  act  of  1789, 
ch.  20.  sec.  11,  has  jurisdiction  in  a  suit  in  equity 
brougni  by  a  judgment  creditor  against  his  debtor 
and  others,  (they  being  citizens  of  different 
states,)  to  set  asiile  conveyances  made  in  fraud 
of  creditors,  although  the  ground  of  the  judg- 
ment was  a  negotiable  chose  irt  action,  on  which, 
before  judgment,  a  suit  could  not  have  been 
maintained  in  such  court.  Bean  v.  Smithy  2  Ma- 
son's C.  C.  R.  252. 

46.  Where,  in  Rhode  Island,  a  judgment  debtor 
had  conveyed  his  real  estate  to  defraud  his  cre- 
ditors, and  had  afterwards  been  committed  to 
jail,  and  been  discharged  from  imprisonment  on 
taking  the  poor  debtor's  oath  under  the  laws  of 
that  state,  which  could  only  be  obtained  by  a 
person  having  no  property  to  support  himself  in 
tail,  or  to  pay  prison  charges,  it  was  held  that  a 
bill  in  equity  being  to  set  aside  the  fraudulent 
conveyance,  and  to  charge  the  real  estate  with 
the  judgment  debt,  notwithstanding,  by  the  laws 
of  that  state,  while  the  debtor  was  alive,  and 
lived  within  that  state,  such  real  est&ite  would 
not  be  directly  liable  to  be  taken  into  execution. 
Ibid, 

47.  Where  a  conveyance  has  been  made  with 
the  meditated  intent  to  defraud  creditors,  it 
should  not  be  permitted  to  stand  as  security  in 
the  hands  of  the  grantee,  for  advances  made 
on  account  of  such  conveyance  to  the  grantor. 
Ibid. 

48.  A  bona  fide  purchaser,  without  notice 
from  a  grantee,  to  whom  property  has  been  con- 
veyed to  defraud  creditors,  is  entitled  to  hold  the 
same  against  the  creditors  of  the  grantor.    Ibid. 

49.  A  bill  in  equity  lies  in  the  circuit  court, 
to  set  aside  conve}*ances  made  in  fraud  of  cre- 
ditors; fthe  parties  being  citizens  of  different 
states.)  for  there  is  not,  in  the  f  roper  sense  of 
the  term,  "a  plain,  adequate,  and  complete  re- 
medy" at  law,  wituin  the  meaning  of  the  six- 
teenth section  of  the  judiciary  act  of  1789,  ch. 
20,  which  is  merely  affirmative  of  the  general 
doctrines  of  coorts  of  equity.    Ibid, 


50.  Notwithstanding  a  judgment,  the  court 
will^  where  the  judgment  creditor  asks  relief 
against  a  fraudulent  conveyance,  look  into  the 
original  consideration,  and  give  the  creditor  only 
what,  on  the  whole,  appears  due  to  him.    Ibid. 

51.  A  bona  fide  purcnaser,  for  a  valuable  con- 
sideration, without  notice  of  any  fraud  in  the 
gmnt  to  his  vendor,  shall  hold  the  estate  against 
the  original  grantor  and  his  heirs.  Dexter  v. 
Harris,  2  Mason's  C.  C.  R.  531. 

52.  The  declarations  of  the  debtor  are  not 
evidence  to  defeat  the  title  of  the  grantor,  under 
a  conveyance  alleged  to  be  fraudulent.  Mapiiac 
and  Company  v.  TfKmtpsonj  1  Baldwin's  C.  C.  R. 
357. 

53.  A  contract  or  conve}'ance,  in  considera* 
tion  of  a  future  marriage,  is  within  the  sixth  sec- 
tion of  the  statute  of  13  Elizabeth,  if  bona  fide, 
and  without  notice  of  fraud.  Marriafe  is  a  con- 
sideration as  valuable  as  money,  if  bona  fide, 
&c.    Ibid. 

54.  If  a  contract  before  marriage  could  be 
enforced  at  law  or  in  equity,  the  voluntary  per* 
formance  by  the  husband  is  as  valid  as  if"^  done 
under  a  judgment  or  decree,  and  is  as  good 
against  creditors  who  have  no  lien.    Ibid. 

55.  Where,  by  the  marriage  articles,  the  hus- 
band was  to  erect  a  house  and  furnish  it  as  he 
thought  fit,  an  indiscreet  expenditure  for  furni- 
ture is  not,  per  se,  fraudulent  against  creditors, 
unless  it  is  so  extravagant  as  at  first  blush  to 
indicate  a  fraudulent  motive.  The  creditors  of 
the  husband  may  take  the  excess.    Ibid.  364. 

56.  Where  the  sum  stipulated  by  articles  be* 
fore  marriage  has  not  been  made  up,  the  hus- 
band may  do  it  afterwards,  on  the  eve  of  a  judg 
ment  against  him,  if  done  in  performance  of  the 
articles,  or  so  accepted  by  the  trustee.    Ibid. 

57.  The  rule  which  has  uniformly  been  ob« 
served  by  the  supreme  court  in  construing  sta 
tutes,  is  to  adopt  the  construction  made  by  the 
courts  of  the  country,  by  whose  legislature  the 
statute  was  enacted.  This  rule  may  be  suscep- 
tible of  some  modification  when  applied  to  Bri- 
tish statutes  which  are  adopted  in  any  of  the 
states.  By  adopting  them  they  become  our  own, 
as  entirely  as  if  they  had  been  enacted  by  the 
legislature  of  the  state.  Caihcart  et  d.  v.  Robin- 
son, 5  Peters,  264. 

58.  The  construction  which  British  statutes 
had  received  in  England  at  the  time  of  their 
adoption  in  this  country,  indeed  to  the  time  of 
the  separation  of  this  country  froni  the  British 
empire,  may  very  properly  be  considered  as  ac- 
companying the  statutes  themselves,  and  form- 
ing an  integral  part  of  them.  But  however  subse- 
quent decisions  may  be  respected,  and  certainly 
Uiey  are  entitled  to  great  respect,  their  absolute 
authority  is  not  admitted.  It  the  English  courts 
vary  their  construction  of  a  statute  which  is 
common  to  both  countries,  we  do  not  hold  our- 
selves bound  to  fluctuate  with  them.    Ibid. 

59.  At  the  commencement  of  the  American 
revolution,  the  construction  of  the  statute  of 
Elizabeth  seems  to  have  been  settled.  The 
leaning  of  the  courts  towards  the  opinion  that 
every  voluntary  settlement  would  be  deemed 
void  as  to   subsequent  purchasers  was  very 
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strong ;  and  few  cases  are  to  be  found  in  which 
such  conveyance  haf  been  sustained.  But  those 
decisions  seem  to  have  been  made  on  the  prin- 
ciple that  such  subsequent  sale  furnishes  a  strong 
presumption  of  a  fraudulent  intent,  which  threw 
on  the  person  clairainff  under  the  settlement  the 
burthen  of  proving  it  from  the  settlement  itself, 
or  from  extrinsic  circumstances,  to  be  made  in 
good  faith,  rather  than  as  furnishing  conclusive 
evidence,  not  to  be  repelled  by  any  circum- 
stances whatever.    Ibid, 

60.  The  statute  of  frauds  in  New  York,  is  a 
transcript  on  this  subject,  of  the  statute  of  29 
Charles  II.,  ch.  3.  It  declares  that  no  action 
shall  be  brought  to  charge  a  defendant  on  a  spe- 
cial promise  lor  the  debt,  default,  or  miscarriage 
of  another,  unless  the  agreement,  or  some  memo- 
randum, or  note  thereof,  be  in  the  writing  and 
sign^  by  the  party,  or  by  some  one  by  him  au- 
thorized.   The  words  <^ collateral"  or  "  orisinaP' 

E remise,  do  not  oc-cur  in  the  statute ;  and  have 
een  introduced  by  courts  to  explain  its  objects, 
and  expound  its  true  interpretation.  D^  Wolf  v. 
Rabaudet  al.j  1  Peters,  499. 

61.  Whether,  by  the  true  intent  of  the  statute 
of  frauds,  it  was  to  extend  to  cases  where  the 
collateral  promise  (so  called)  was  a  part  of  the 
original  agreement,  and  founded  on  the  same 
consideration,  movins  at  the  same  time,  between 
the  parties  ]  or  whether  it  was  c-onfined  to  cases 
where  there  was  already  a  subsisting  debt  or 
demand,  and  the  promise  was  merely  founded 
upon  a  subsequent  and  distinct  understanding, 
might,  if  the  point  were  entirely  new,  deserve 
very  grave  deliberation.  But  it  has  been  closed 
within  very  narrow  limits  by  the  course  of  the 
authorities,  and  seems  scarcely  open  for  general 
examination,  at  least  in  those  stales  where  the 
English  authorities  have  been  fully  recognised 
and  adopted  in  practice.    Ihid. 

62.  It  A  a^ree  to  advance  B  a  sum  of  money, 
for  which  B  is  to  be  answerable,  but  at  the  same 
time  it  is  expressly  upon  the  understanding  that 
C  will  do  some  act  for  the  security  of  A^  and 
enter  into  an  agreement  with  A  for  tbiat  puqx>se. 
it  would  scarcely  seem  a  case  of  mere  collateral 
undertaking,  but  rather  a  trilateral  contract. 
The  contract  of  B  to  repay  the  money,  is  not  co- 
incident with,  nor  the  same  contract  with  C  to 
do  the  act.  Each  is  an  original  promise ;  though 
the  one  may  be  deemed  subsidiary  or  secondary 
to  the  other.  The  original  consideration  flows 
from  A,  not  solely  upon  the  promise  of  either  B 
or  C,  but  upon  the  promise  of  both,  diverse  in- 
tuita,  and  each  becomes  liable  to  A,  not  upon  a 
joint,  but  a  several  original  undertaking.  Each 
IS  a  direct  original  promise,  founded  upon  the 
same  consideration.    Ibid.  500. 

63.  The  case  of  Wain  v.  Warlters,  6  East,  10, 
was  the  first  case  which  settled  the  point,  that 
it  was  necessary,  in  order  to  escape  from  the 
statute  of  frauds,  that  the  agreement  should  con- 
tain the  consideration  for  the  promise  as  well  as 

.  the  promise  itself.  If  it  contain  it,  it  has  since 
been  determined  that  it  is  wholly  immaterial 
whether  the  consideration  be  stated  in  express 
terms,  or  by  necessary  implication.  That  case 
has  been  adopted,  to  a  limited  extent,  by  the 


courts  of  New  York,  into  its  jurispnadence;  as  a 
sound  construction  of  the  statutes.    Ibid.  501. 

64.  The  statute  of  frauds  in  Maryland  requires 
written  evidence  of  the  contract,  or  a  court  can- 
not decree  performance.  The  words  of  the  sta- 
tute are,  '^unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  aome  memo- 
randum or  note  thereof,  shall  be  in  writing, 
signed  by  the  party  to  be  charged  therewith,  or 
by  some  other  person  by  him  thereto  lawfoily 
authorized."    Barry  v.  toombe,  1  Peters,  640. 

65.  A  note  or  memorandum  in  writing  of  the 
agreement  between  parties,  is  sufficient  under 
the  statute  of  frauds  of  Maryland ;  and  in  order 
to  obtain  specific  performance  in  equity,  the  note 
in  writing  must  be  sufllcient  to  sustain  an  action 
at  law.  The  form  is  not  regarded,  or  the  place 
of  signature,  provided  it  be  in  the  handwriting 
of  the  party,  or  his  agent,  and  furnish  evidence 
of  a  complete  and  practicable  agreement.  A 
court  of  equity  will  supply  no  more  than  the 
ordinary  incidents  to  sucn  an  agreement,  such 
as  the  ingredients  of  a  complete  transfer,  usual 
covenants,  &c.     ibid.  650. 

66.  An  examination  of  the  ca.<ies  will  show 
that  courts  of  equity  are  not  particular  with  re- 
gard to  the  direct  and  immediate  purpose  for 
which  the  written  evidence  of  the  contract  was 
created.  It  is  written  evidence  which  the  sta- 
tute requires;  and  a  note,  and  even  in  one  case 
a  letter,  the  object  of  which  was  to  annal  the 
contract,  on  a  p^ronnd  really  not  unreasonable, 
was  held  to  brine  a  case  within  the  provistoos 
of  the  statute.    Ibid,  651. 

67.  Where,  in  an  account  stated  by  the  par- 
ties, in  the  handwriting  of  the  defendant,  his 
name  being  written  by  him  at  the  head  of  the 
account,  a  balance  w*as  acknowledged  to  be  due 
by  him  to  the  complainant  in  the  bill  for  a  spe- 
cific performance,  there  was  the  following  cre- 
dit :  ''By  my  purchase  of  your  half,  E.  B.  wbaif 
and  premises  this  day  agreed  upon  between  ns^ 
$7578  63  ;''  it  was  held  to  be  a  sufficient  memo- 
randum in  writing,  under  the  statute  of  frauds 
of  Maryland,  upon  which  the  court  could  decree 
a  specific  performance  of  the  sale  of  the  e^ate 
referred  to  \  other  m'atters  appearins  in  evidence, 
and  by  the  admissions  of  the  detendant  in  his 
answer,  to  show  the  particular  property  desig- 
nated by  '^  your  half  £.  B.  wharf  and  premtaes." 
Ibid.  661. 

68.  In  cases  not  absolutely  closed  by  autho- 
rity, the  supreme  court  has  alwaya  expreesed  a 
strong  inclination  not  to  extend  the  operatioo  of 
the  statute  of  frauds  so  as  to  embrace  original 
and  distinct  promises,  made  by  different  persons 
at  the  same  time  upon  the  same  seneial  coo- 
sideration.     Touml^  v.  Sumrcdlj  2  Peters,  182. 

69.  If  A  says  to  B,  pay  so  much  oMmev  to  Q 
and  I  will  repay  it  to  you,  it  is  an  originaJ  inde- 
pendent promise ;  and  if  the  money  is  paid  upon 
the  faith  of  it,  it  has  been  always  deemed  an 
obligatory  contract,  even  though  it  be  by  parol ; 
because  there  is  an  original  consideration  mov- 
ing between  the  immediate  parties  to  the  oqd- 
tract.    Ibid. 

70.  A  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentudcy, 
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ing  certain  lands  in  Kentncky,  under  an  agree- 
ment bv  parol,  by  Carrington  with  Williams,  for 
an  exchange  of  lands,  and  in  which  exchange 
C,  the  husband  and  devisor  of  the  claimant, 
agreed  to  give  certain  lands  then  owned  by  him 
in  Virginia  to  W.,  and  of  which  W.  took  posses- 
sion, and  part  of  which  he  sold,  and  for  which 
W.  was  to  convey  certain  military  lands  in  Ken- 
tucky to  C.  The  bill  prayed  that  the  heir  of 
W.  should  be  decreed  to  convey  the  lands;  and 
that  certain  persons  who,  knowing  of  the  agree- 
ment between  C.  and  W.,  had  purchased  from 
the  heir  of  W.,  and  who  had  obtained  from  the 
heir  of  W.  the  legal  title  to  a  part  of  the  same 
lands,  should  be  decreed  to  convey  the  same  to 
the  complainant.  The  court  held:  —  that  al- 
though the  statute  of  frauds  avoids  parol  con- 
tmcts  for  lands,  yet  the  complete  execution  of 
the  contract  in  this  case  by  Carrington,  by  con- 
Fey  ine  to  Williams  the  land  he  agreed  to  give 
to  Wuliams  in  exchange,  prevents  the  operation 
of  the  statute  in  this  case.  This  was  undoubt- 
edly supposed  in  Virginia  to  be  the  sound  con- 
struction of  the  statute,  when  this  contract  was 
made;  and  as  the  lands  then  lay  in  Virginia, 
Kentucky  being  then  a  part  of  that  state,  this 
construction  forms  the  jaw  of  the  contract. 
Caldwell  v.  Carrington,  9  Peters,  86. 

71.  A  father,  in  1783,  made  a  voluntary  deed 
of  gift  of  certain  slaves  to  his  only  son,  and 
possession  followed  and  accompaniea  the  deed  ] 
in  1785  the  father  died,  having  appointed  his 
wife  and  another,  executrix  and  executor  of  his 
last  will.  Subsequently,  the  son  and  donee 
qualified  as  administrator  de  bonis  non,  upon 
his  father^s  estate ;  aqd  in  that  capacity,  a  judg- 
ment at  law,  quando  assets,  was  rendered  against 
him  for  a  considerable  sum  of  money,  the  jury 
having  found  for  the  administrator  on  the  plea 
of  fully  administered.  Many  years  after  the 
date  of*^  this  judgment,  the  plaintiffs  filed  a  bill 
in  chancery  against  the  administrator  and  others, 
assailing  the  deed  of  1783.  as  fraudulent  as  to 
creditors,  and  claiming  to  nave  their  debt  dis- 
charged out  of  the  property  conveyed  by  that 
deed,  .  Heldy  that  the  slaves  conveyed  by  such 
▼olnntary  deed,  are  not  assets  in  the  hands  of 
the  representative  of  the  donor's  estate,  although 
sach  representative  was  the  donee  himself.  Back' 
house  J  AdmWj  v.  Jetfs  Admhs  etal,,  1  Brookenb. 
C.  C.  R.  500. 

72.  Although  such  voluntary  deed  is  void  as 
to  creditors,  whether  the  transaction  involves 
moral  turpitude  or  not,  it  vests  in  the  donee  a 
title  that  is  good  against  all  the  world  save  cre- 
ditors, and  defeasible  by  them  only.  Though 
creditors  have  a  claim  upon  the  slaves  conveyed 
by  euch  deed,  for  the  payment  of  their  debts, 
they  have  no  title  to  the  slaves  themselves.  The 
donee  does  not  seem  to  be  a  mere  trustee  for 
creditors,  and  is  not  liable  for  the  hires  and  pro- 
fits of<  the  slaves  and  their  issue,  or  for  interest 
CD  the  sales  of  such  as  have  been  sold  from  the 
time  that  he  received  them,  or  that  the  slaves 
"were  sold ;  but  he  is  reeponsihle  only  for  the 
slaves  themselves,  and  their  issue  that  were  in 
being  when  the  demand  was  made  by  creditors, 
and  their  profits  from  that  date;  and  for  the 


money  actually  received  for  those  which  have 
been  sold,  and  interest  thereon,  from  the  time 
that  the  demand  was  made,  viz.,  from  the  insti 
tution  of  the  suit.    Ibid, 

73.  R.  B.  L.,  in  1809,  then  residing  in  Virginia, 
for  a  valuable  consideration,  made  a  conveyance 
in  trust  for  the  benefit  of  his  wife,  of  certain 
personal  property  and  slaves,  which  deed  was 
duly  recorded  according  to  the  provisions  of  the 
act  of  the  legislature  of  Viiginia.  The  property 
thus  conveyed,  remained  in  the  possession  of 
the  husband  and  wife  while  they  resided  in  Vir- 
ginia; and  in  1814,  R.  B.  L.  removed  to  the 
District  of  Columbia  with  his  wife  and  family, 
and  brought  with  him  the  slaves  and  property, 
conveyed  in  trust  for  his  wife.  In  1817,  R.  B.  L. 
borrowed  a  sum  of  money  of  the  Bank  of  the 
United  States,  on  his  promissory  note,  endorsed 
by  one  of  the  trustees  named  in  the  deed  of 
trust  of  1809.  At  the  time  the  loan  was  made, 
R.  B.  L.  executed  a  deed  of  trust  of  eleven 
slaveek  &c.,  and  among  them  were  the  slaves 
and  tne  household  furniture  conveyed  by  the 
deed  of  1809,  to  secure  the  1:»nk  for  the  amount 
of  the  loan.  In  1827  R.  B.  L.  died,  entirely  in- 
solvent. During  his  residence  in  Washington, 
being  in  reduced  circumstances,  he  sold  some 
of  the  slaves  conveyed  by  the  deed  of  1809,  for 
the  support  of  his  family,  without  objection  by 
his  wife,  or  her  trustees.  In  1834,  ihe  debt  to 
the  bank  being  unpaid,  a  bill  was  filed  against 
Mrs.  E.  L..  the  wife  of  R.  B.  L.,  and  the  trustees, 
in  order  to  compel  the  surrender  of  the  remain- 
ing slaves  and  the  household  furniture  to  the 
trustee  for  the  bank,  for  the  sale  of  the  same,  to 
satisfy  the  debt  due  to  the  bank.  Heldy  that  the 
deed  of  1809,  vesting  the  property  in  Mrs.  L.'s 
trustees,  was  efiectual,  accord mg  to  the  laws  of 
Virginia,  to  protect  the  title  thereto  against  the 
subsequent  creditors,  or  purchasers,  from  R.  B. 
Lee;  and  that  the  removal  of  R.  B.  L.  and  his 
wife  into  the  District  of  Columbiiu  with  the  pro- 
perty conveyed  to  the  trustees  for  the  use  of 
Mrs.  L.,  did  not  affect  or  impair  the  validity  of 
the  deeci  of  trust.  Bank  of  the  United  States  v. 
Lee  et  oi.,  13  Peters,  101. 

74.  A  liberal  construction  should  be  given  to 
the  clause  of  the  Virginia  statute  for  the  suppres- 
sion of  fraud.  This  is  the  well-established  rule 
in  the  construction  of  the  statute  of  Klizabeth, 
which  the  first  section  of  the  Virginia  statute 
substantially  adopts.    Ihid, 

75.  If  A  sells  or  conveys  his  lands  or  slaves  to 
B,  and  then  produces  to  another  his  previous 
paper  title,  and  obtains  credit  on  the  goods  or 
lands,  by  pledging  them  for  money  loaned,  he 
is  guilty  of  fraud ;  and  if  the  true  owner  stands 
by  and  does  not  make  his  title  known,  he  will 
be  bound  to  make  good  the  contract,  on  the  prin- 
ciple, that  he  who  holds  his  peace  when  he 
ought  to  have  spoken,  shall  not  be  heard  now 
that  he  should  be  silent.  He  is  doomed,  in 
equity,  a  party  to  the  fraud.    Ibid. 

76.  A  conveyance  had  been  made  of  certain 
lands  on  the  7th  of  May.  1829.  Before  it  could 
be  properly  recorded,  the  defendant  attached 
these  lands,  to  secure  a  note  signed  by  the  grant- 
ors on  the  8th  of  May,  1829,  the  day  following 
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the  execution  of  the  conveyance,  and  payable 
in  thirty  days,  but  which  was  antedated  as  of 
the  3d  of  April  preceding,  bein^  the  time  when 
the  eoods  which  formed  the  consideration  of  it, 
had  Deen  sold  on  a  credit  of  six  months.  Held, 
that  the  antedating  the  note,  and  creating  a  pre- 
sent debt  on  which  the  attachment  of  the  lands 
was  laid,  was  not  a  fraud  upon  the  grantees,  and 
did  not  disturb  their  rights  under  the  convey • 
anoe,  whatever  might  be  the  validity  of  the  pro- 
ceeding as  between  the  parties.  Brigg$  v. 
Frenchy  1  Sumner's  C.  C.  R.  648. 

77.  A  person  upon  the  eve  of  a  decree,  about 
to  be  rendered  against  him,  for  a  large  sum  of 
money,  which  it  was  admitted  would  go  far  to 
his  ruin,  made  a  conveyance  of  his  whole  pro* 
perty  to  his  brother-in-law,  for  an  asserted  con- 
sideration, equal  to  its  full  value.  The  brother- 
in-law  was  a  thrifty,  industrious  man,  but  not  at 
the  time  known  to  have  property  sufficient  to 
pay  the  purchase-money,  and  as  soon  as  the 
purchase  was  made,  suffered  the  estate  to  re- 
main in  the  possession  of  the  former  tenant.  This 
conveyance  was  held  fraudulent  as  against  cre- 
ditors. Venable  v.  The  Bank  of  the  UnUed  States, 
2  Peters,  107. 

78.  It  is  an  admitted  principle  that  a  conrt  of 
law  has  concurrent  jurisdiction  with  a  court  of 
chancery  in  cases  of  fraud ;  but  where  the  mat- 
ters alleged  to  be  fraudulent  are  investigated  in 
a  court  of  law,  it  is  the  province  of  a  jury  to  find 
the  facts  and  determine  their  character,  Gregg 
V.  The  Lessee  qf  Soyre  and  Wife,  8  Petera,  244. 

79.  Fraud,  it  is  said,  will  never  be  presumed, 
though  it  may  be  proved  by  circumstances. 
Now.  where  an  act  does  not  necessarily  import 
fraud  ]  where  it  has  more  likely  been  done 
through  a  good  than  a  bad  motive,  fraud  should 
never  be  presumed.    Ibid. 

80.  Where  there  is  clearly  a  bona  fide  grantor, 
the  grant  is  not  one  of  those  conveyances  within 
the  statutes  against  fraudulent  conveyances. 
CUarke  et  ai.  v.  White,  12  Peters,  178. 

81.  W.  purchased  a  lot  of  ground  in  the  city 
of  Washington,  early  in  1829,  for  one  thousand 
five  hundred  and  thirty-two  dollars,  on  a  credit 
of  one,  two,  and  three  yeare,  and  paid  the  notes 
at  maturity.  He  took  possession  immediately 
after  the  purchase,  and  commenced  improving 
by  erecting  buildings  on  it.  On  the  14th  of 
January,  1832,  Smith,  who  had  sold  the  land  at 
the  request  of  W.,  conveyed  it  to  a  trustee,  for 
the  benefit  of  the  infant  children  of  W.  The 
improvements  before  the  deed  amounted  in  value 
to  three  thousand  dollars ;  and  after  the  deed,  to 
twelve  hundred  dollars,  or  fifteen  hundred  dol- 
lars. He  failed  in  December,  1833,  and  the  pro- 
perty was  then  worth  about  six  thousand  doUare. 
The  deed  of  conveyance  by  Smith  was  not  re- 
corded until  within  one  day  of  the  expiration  of 
the  time  prescribed  for  recording  such  deeds  by 
the  statute  of  Maryland.  The  parties  who  made 
a  composition  of  a  large  debt  due  to  them  by 
W.,  in  which  composition  they  sustained  a  loss 
of  thirty  per  cent.,  knew  at  the  time  of  the  com- 
position, of  the  conveyance  of  this  property  to 
the  infant  children  of  W.,  and  of  his  large  im- 
provements on  the  same,  and  made  the  compo- 


sition with  this  knowledge.  The  supreme  oonit 
refused  to  declare  the  agreement  of  compomtkm 
void,  because  of  this  transaction.    Jhid. 

82.  A  voluntary  conveyance,  or  a  conveyanoe 
in  fraud  of  the  law,  is  not  a  nullity,  but  binds 
parlies  and  privies.  Randcdl  v.  PhillifSj  3  Ma* 
son's  C.  C.  R.  378. 

63.  A  conveyance  is  fraudulent,  nnder  Ibe 
statute  13  Eliz.,  ch.  5,  where  the  same  isvoloii- 
tarily  made  by  the  owner  of  the  land,  if  land 
be  conveyed,  the  grantor  being  indebted  at  the 
time  it  was  executed;  the  conveyance  most 
have  been  made  with  intent  to  delay,  hinder,  or 
defraud  creditors.  Gilmore  v.  The  North  Jmr- 
riean  Land  Co.,  Petera'  C.  C.  R.  460. 

84.  A  fraudulent  intent  will,  in  general,  be 
presumed  from  the  fact  that  the  party  conveying 
was  indebted  at  the  time  the  conveyance  vat 
executed.    Ibid. 

86.  In  an  action  for  damages  for  a  brtttdi,  no 
evidence  of  fraud  is  admissible;  and  if,  froai 
evidence  eiven  in  the  course  of  the  cause,  the 
jury  ehoukl  be  disposed  to  infer  fraud,  they 
should  not  permit  it  to  influence  their  verdict. 
Willing  et  d,  t.  Cansequa,  Peters'  C.  C.  R.  302. 

86.  in  a  pontract  of  sale  without  warran^,  if 
there  be  no  fraud  on  the  part  of  the  seller,  he  is 
not  answerable  for  the  quality  of  the  articles.  Hid, 

87.  Mere  inadequacy  of  price  may  be  so  great 
as  to  be  evidence  of  frand,  proper  to  be  submit- 
ted to  a  jury,  bat  is  not  itself  a  fraud,  on  which 
a  court  of  law  will  pronounce  a  deed  to  be  abeo 
iutely  void.  WriffU  and  Cooke  v.  Stannardj  t 
Brockenb.  C.  C.R.811. 

88.  Ahhongh  a  court  of  equity  would  consider 
the  deed  before  described,  as  being  held  in  treat 
for  the  wife,  only  to  the  value  of  the  dower  A» 
has  released,  and  for  the  creditor  as  to  the  re«- 
due ;  yet,  in  a  court  of  law,  the  deed  cannot  be 
sustained  in  part  and  avoided  in  part,  but  will 
be  considered  entirely  good.    Ibid, 

89.  W.  and  C.  obtained  a  judgment  at  hw 
afiainst  £.,  in  December,  1824,  and  sued  ont  aa 
elegit  in  November,  1826 ;  meanwhile,  that  ii^ 
in  March,  1826,  M.,  R.,  and  6.,  other  creditoft 
of  K.,  obtained  a  decree  in  a  court  of  chaneety. 
directing  a  sale  of  land  which  had  been  ooaveyed 
by  K.  to  trustees^  for  the  benefit  of  his  wife^ 
(made  bona  fide,  for  valuable  though  inadeqoate 
consideration,)  and  that  out  of  the  proceeds  of 
the  sale,  the  trustees  for  the  wife  should  firat  be 
paid  the  amount  of  the  consideration  which  had 
actually  passed  from  the  wife,  and  then  the  re- 
sidue to  be  applied  to  the  extinguishment  of  the 
debts  to  said  M.,  R.,  and  G.  Held^  that  the 
judg]tnent  creditors,  W.  and  C,  (who  had  their 
elegit  executed  whilst  the  sale  was  being  made 
under  the  decree,)  cannot  recover  the  land  ia 
ejectment  against  the  purchaser  under  the  d^ 
cree.    Ibid, 

90.  It  seems  that  when  a  father  executes  a 
voluntary  bond  to  his  scm-in-law,  the  oblsee  wffl 
not  be  held  reeponsible  to  the  prior  creditors  of 
the  father^  for  the  money  actually  received  ia 
payment,  m  whole  or  in  part  of  the  bond ;  sack 
voluntary  bond  net  being  within  the  statute  e( 
frauds.  Hopkirk  v.  Rmidlph,  2  B-ockenb.  C 
C.  R.  182. 
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91.  If  several  voluntary  conveyances  are  made  I 
to  different  individuals,  which  are  fraudulent 
as  to  creditors,  the  donees  will  be  held  liable 
only  for  the  proportions  which  their  respective 
gifts  bear  to  the  debts  of  the  donor;  but  the 
whole  of  every  snch  gift  will  be  subjected  to  the 
payment  of  the  debts  of  the  donor.    Ibid. 

92.  Where  A  and  B,  partners,  made  certain 
conveyances  to  a  certain  creditor,  of  the  bulk  of 
their  property,  to  the  amount  of  thirty-six  thou- 
sand dollars,  being  at  the  same  time  indebted  to 
hn  equal  amount,  and  subsequently  became 
bankrupts,  it  was  held,  that  such  a  conveyance 
was  "  in  contemplation  of  bankruptcy,''  and  in 
fraudulent  preference  of  creditors.  Pukham  v. 
Burrofws^  3  Story's  C.  C.  R.  544. 

93.  To  constitute  a  conveyance  ^'iti  contem- 
plation of  bankruptcy,"  it  is  not  necessary  that 
the  professed  creditor  should  know  of  the  debtor's 
insolvency,  or  should  co-operate  with  him  to  ob- 
tain a  priority  of  pa3rment.    Ibid. 
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1 .  Rv^s  and  Prindpleg  of  Law  reloftot  to  frnght, 

1.  A  bona  fide  purchaser  in  a  foreign  port,  of 
goods  captured  on  the  hieh  seas  in  violation  of 
our  neutral  rights,  will  be  reimbursed  in  our 
courts  for  the  freight  which  he  may  have  paid 
upon  the  captured  goods;  and  the  innocent  neu- 
tral ca  rrier  of  such  goods,  the  sam^  having  been 
trairsh  ipped  in  a  foreign  wrt,  is  entitled  to  freight 
out  of  tlie  goods.  The  Pannyj  9  Wheat.  658 ;  5 
€>ond.  Rep.  722. 

2.  Where,  by  the  terms  of  the  e/harteiparty. 
a  party  covenants  to  load  the  whole  or  a  part  of 
the  sh  ip,  at  a  stipulated  price,  and  fails  so  to  do, 
and  tlie  vessel  sails  on  the  voyage  empty,  the 
party  thus  covenanting  is  bound  to  pay  the 
whole  freight  which  would  have  been  earned,  if 
he  had  complied  with  his  covenant.  Kleine  v. 
Catara^  2  Gallis.  C.  C.  ft.  €1. 

3.  Freight  is  a  technical  etpression.  It  does 
not  always  imply  that  it  is  the  nautum  tneroes, 
or  fare  for  the  transportation  of  goods,  tt  is  ap- 
plied to  all  rewards,  hire  or  compensation  paid 
for  the  use  of  ships;  it  does  not  pass  to  the 
charterer,  although  the  ship  is  let  and  hired  to 
hiiti|  ana  although  the  freight  reserved  be  a 
gross  sum.  The  owner,  therefore,  has  a  lien 
upon  the  goods  carried  in  the  ship  for  such 
freight  as  he  is  entitled  to  claim,  independent  of 
any  contract  between  the  shipper  anu  the  char- 
terer. Palmer  et  d.  v.  Grade  et  al.,  4  Wash.  C. 
C.  R.  110. 

4.  Freight  upon  enemies'  goods,  seized  in  the 
vessel  of  a  friend,  is  always  decreed  to  the 
owner  of  a  vessel.    The  possession  of  the  pro- 
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perty  is  actually  in  the  ship^s  owner;  of  which| 
Dy  tne  general  mercantile  law  of  nations,  he  can- 
not be  deprived,  until  the  freight  due  for  the  car- 
riage of  it  is  paid.  The  Frances^  Irviri's  Clmniy 
8  Cranch,  418 :  3  Cond.  Rep.  189. 

5.  A  neutral  ship  was  chartered  for  a  voyajze 
from  London  to  St.  Michaels,  and  thence  to  St. 
Petersburg,  or  any  port  in  the  Baltic,  and  back 
to  London,  at  the  freight  of  one  thousand  gui- 
neas :  on  her  passage  to  St.  Michaels  she  was 
captured,  and  brought  into  a  port  of  the  United 
States  for  adjudication.  A  part  of  the  cargo  was 
condemned,  and  a  part  was  restored.  The 
freight  was  held  to  be  chargeable  upon  the 
whole  cargo ;  as  well  upon  that  part  restored,  as 
that  condemned.  The  Antonia  Johanna^  1  Wheat. 
159 ;  3  Cond.  Rep.  525. 

6.  Where  a  vessel  is  chartered,  and  meets  an- 
other vessel  in  distress,  in  the  course  of  the  voy- 
age, and  one  of  the  charterers  is  on  board,  and 
consents  that  a  part  of  the  crew  may  go  on  board  . 
the  distressed  vessel,  to  assist  in  saving  her^ 
this  does  not  change  the  situation  of  the  parlies 
under  the  chanerparty,  but  the  owner  of  the 
vessel  still  continues  to  risk  the  freight ;  and  the 
assent  of  the  charterer  can  only  be  construed  to 
charge  him  with  hazards  to  be  encountered  by 
the  cargo,  and  not  to  vary  the  contract  respect- 
ing the  freight.  Mason  v.  The  Blaxreau^  2 
Cranch,  240;  1  Cond.  Rep.  397. 

7.  After  an  abandonment  of  a  vessel  is  ac- 
cepted by  the  underwriters,  they  become  owners 
for  the  voyage,  and  are  liable  for  seameu^s 
wages  from  the  time  they  become  owners. 
They  are  entitled  to  the  freight  earned  from  that 
period.  Hammond  v.  The  Essex  Fire  and  Alth 
tine  Ins.  Co,j  4  Mason's  C.  C.  R.  196. 

8.  Where  the  vessel  and  freight  are  separately 
insured,  after  an  abandonment  made  to  each  set 
of  underwriters,  the  underwriters  on  the  freight 
are  entitled  to  the  freight  earned  before  that 
time,  and  the  underwriters  on  the  vessel  to  that 
earned  after.    Ibid, 

9.  Where  the  supra-caigo  of  a  vessel  which 
had  been  captured,  the  voyage  broken  up,  and 
the  cargo  abandoned  to  the  underwriters,  had 
invested  the  proceeds  of  the  outward  shipment 
in  another  cargo,  upon  the  sales  of  wnich  a 
freight  has  been  made ;  the  underwriters  are  en- 
titled to  the  profit.  Simonds  v.  Union  Ins.  Co^ 
1  Wash.  C.  C.  R.  443. 

10.  When  the  outward  voyage  of  a  vessel  J8 
broken  up,  and  the  vessel  insured  earns  freight 
on  her  return  voyage;  the  underwriters  upoa 
her,  on  her  outward  voyage,  have  no  claim  to 
the  freight  earned  after  the  voyage  insured  haa 
been  broken  up.    Ibid. 

1 1 .  The  master  of  a  ship  has  a  lien  on  ths 
freight  for  all  advances  made  on  board  for  ths 
ship's  use.  Qtiery,  If  not  also  on  the  shij^ 
Ship  Packet^  3  Mason's  C.  C.  R.  255. 

12.  Where  freight  is  pledged  in  a  bottomry 
bond,  it  means  the  freight  for  the  whole  voyage^ 
and  not  the  freight  of  that  part  of  the  voyage 
unperformed  at  the  time  of  giving  the  bottomry 
bond.  The  Schooner  Zephyr,  8  Maaon's  C.  C.  lL 
341. 

13.  The  contributory  value  of  freight  to  a 
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general  averac^e,  is  ascertained  by  a  deduction 
of  one-third  of  the  gross  freight.  Humphrey  v. 
Union  Ins,  Co.,  3  Mason's  C.  C.  R.  429. 

14.  Where  a  yessel  has  been  captured  on  her 
voyage,  and  condemned  at  an  intermediate  port, 
and  a  part  of  her  cargo  has  been  restored  and 
sold  at  the  same  port ;  no  freight  is  due  for  the 
cai^  so  restored.  Sampayo  ▼.  Salterf  I  Mason's 
C.  C.  R.  43. 

15.  The  existence  of  a  lien  on  a  cargo  for 
freight,  does  not  vary  the  legal  responsibility  of 
the  underwriter  on  such  care^o.  after  an  aban- 
donment. Coze  et  cil.  v.  The  Scititnon  Ins,  Co.f 
7  Cranch,  358 ;  2  Cond.  Rep.  528. 

16.  Where  the  general  owner  of  a  ship  re- 
tains the  possession,  command,  and  navigation 
of  her,  and  contracts  to  carry  a  cargo  on  freight 
for  the  voyage,  the  charterparty  is  to  be  con- 
sidered a  mere  affreightment,  sounding  in  cove- 
nant :  and  the  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  ownership. 
The  general  owner  is  also  owner  for  the  voyage. 
Marcardier  v.  Chesapeake  Ins.  Co.^  8  Cranch,  39 ; 
3  Cond.  Rep.  20. 

17.  Freight  is  not  a  charge  upon  the  salvage 
of  cargo  in  the  hands  of  the  underwriter,  whe- 
ther the  assured  is  or  is  not  the  owner  of  the 
ship.  Columbia  Insurance  Company  v.  Catlettj  12 
Wheat.  383:  6  Cond.  Rep.  541. 

18.  Freignt  is  a  proper  item  of  allowance  in 
estimating  the  damages  arising  from  illegal  cap- 
ture, where  the  voyage  has  been  lost,  or  the 
cargo  been  unlivered.  But  it  is  not  to  be  allowed 
where  the  vessel  has  been  restored  with  the 
cargo  on  board,  and  in  a  situation  capable  of 
performing  the  voyage.  The  Lively,  1  Galiis.  C. 
C.  R.  315. 

19.  If  freight  is  decreed  for  the  whole  voy- 
age, the  mariner  is  entitled  to  full  wages :  if  for 
only  a  part  of  the  voyage,  the  mariner  is  entitled 
only  to  a  pro  rata  wages,  unless  under  special 
circumstances,  as  where  the  mariner  remained 
by  the  ship,  at  the  special  request  of  the  mas- 
ter, to  preserve  and  protect  the  property  for  the 
benefit  of  all  concerned.  Brown  v.  jLull,  2  Sum- 
ner's C.  C.  R.  443. 

20.  Where  a  deviation  occurs,  the  owner  of 
the  vessel  is  responsible  to  the  freighter,  whe- 
ther insured  or  not,  if  a  loss  happen  in  conse- 
quence of  the  deviation.  Bond  v.  The  Cora,  2 
Wash.  C.  C.  R.  80. 

21.  A  freighter  is  not  entitled  to  salvage,  un- 
less by  his  act  he  discharge  the  insurer  or  owner 
of  the  vessel  from  liability  for  the  deviation  by 
which  the  property  has  been  saved.    Ibid. 

22.  Where  a  portion  of  a  vessel  which  has 
been  wrecked,  and  the  seamen  who  formed  its 
crew  are  brought  to  the  United  States  on  board 
of  another  vessel,  the  master  of  such  vessel  has 
a  lien  on  the  property  for  the  freight,  but  not  for 
the  passage-money  of  the  seamen.  Bracket  v. 
The  Hercules,  Gilpin's  D.  C.  R.  191. 

23.  Freight  on  goods  is  not  payable  till  deli- 
Tery  at  the  port  for  which  they  are  shipped.  If 
by  stress  of  weather  or  other  cause,  a  ship  puts 
into  another  port,  and  unlades,  or  if  she  is 
wrecked  and  goods  saved,  they  must,  at  the 
expense  of  the  owners  of  the  ship,  be  trans* 


ported  to  their  destined  port^  before  freight  is 
payable.  Howland  v.  The  Lamnioj  1  Adm.  Decia. 
126. 

24.  Where  a  portion  of  a  vessel  or  her  cargo 
is  saved  by  the  meritorious  and  extraordinary 
exertions  of  the  seamen,  a  new  lien  arises  thereon 
for  their  wages,  although  the  freight  is  lost,  and 
the  original  contract  annulled.  Adams  v.  The 
Sophia,  Gilpin's  D.  C.  R.  79. 

25.  Freight,  pro  rata  itineriS)  is  not  due,  un- 
less the  owner  of  the  cargo  voluntarily  agrees  to 
receive  it  at  a  place  short  of  its  ultimate  desti- 
nation. Caze  and  Richaud  v.  The  Baltimore  Ins, 
Co.,  7  Cranch,  358;  2  Cond.  Rep.  528. 

26.  If  a  neutral  vessel  be  captured  on  her 
outward  voyage  from  £ngland  to  Amelia  Ishod, 
carrying  a  hostile  cargo  which  is  condemned, 
and  if  by  the  charterparty  the  outward  cargo  is 
to  be  carried  free  of  freight,  but  the  homeward 
cargo  is  to  pay  at  a  certain  rate,  to  be  ascer- 
tained by  the  nature  of  the  cargo,  yet  the  ooort 
will  decree  freight  pro  rata  itineris  of  the  out- 
ward cargo,  to  be  assessed  noon  the  principles 
of  a  quantum  meruit.  Ship  ooaeti,  JkUnimsan^ 
Mastered  Cranch,  209;  3  Cond.  Rep.  373. 

27.  The  capture  of  a  neutral  ship,  having 
enemy's  property  on  board,  is  a  strictly  Josti- 
fiable  exercise  of  the  rights  of  war.  It  »  no 
wrong  done  to  the  neutra^  even  though  the  voy- 
age ^  thereby  defeated.  The  captors  are  not 
therefore  answerable,  in  poenam,  to  the  neutral 
for  the  losses  which  he  may  sustain  by  a  lawful 
exercise  of  belligerent  rights.  It  is  the  misfor- 
tune of  the  neutral,  and  not  the  fault  of  the  bel- 
ligerent. By  the  capture  the  captors  are  substi- 
tuted in  lieu  of  the  original  owners,  and  take  the 
property  cum  onere.  They  are  therefore  respon- 
sible for  the  freight  which  attached  upon  the 
property,  of  whicn  the  sentence  of  condemna- 
tion ascertains  them  to  be  the  rightful  owners, 
succeeding  to  the  former  proprietors.  The  Axt- 
tonia  Johanna,  1  Wheat.  159;  3  Cond.  Rep.  525. 

28.  The  neutral  carrier  of  enemy  spods  is 
entitled  to  his  freight.  To  this  rule  there  are 
manv  exceptions.  If  the  neutral  be  guilty  of 
fraudulent  or  unneutral  conduct,  or  has  inter- 
posed himself  to  assist  the  enemy  in  carrviog  on 
the  war,  he  forfeits  his  title  to  freight.  The  Comr 
mercen,  1  Wheat.  382;  3  Cond.  Rep.  604. 

29.  The  carrying  of  contraband  goods  to  the 
enemy,  the  engaging  in  the  colonial  or  coasting 
trade  of  an  enemy,  the  spoliation  of  papers,  and 
the  fraudulent  suppression  of  enemy  mterests, 
occasion  a  forfeiture  of  freight.    Ibid. 

30.  Bv  a  charterparty.  the  sum  of  thirtv  tboct- 
sand  dollars  was  agreeu  to  be  paid  for  the  uae 
or  hire  of  a  ship,  on  a  voyage  from  Philadelphia 
to  Madeira,  ana  thence  to  Bombay,  and  at  the 
option  of  the  charterer  to  Calcutta,  and  back  to 
rniladelphia,  (with  an  addition  of  two  thousand 
dollars,  if  she  should  proceed  to  Calcutta^  the 
whole  payable  on  the  return  of  the  ship  to  Fhihi- 
delphia,  and  before  the  discharge  of  lier  cargo 
there,  in  approved  notes,  not  exceeding  an  ave- 
rage time  of  ninety  days  from  the  time  at  which 
she  should  be  ready  to  discharge  her  cai;g0L 
The  charterer  proceeded  in  the  ship  to  Oakatta, 
and  with  the  consent  of  the  master  (who  was 
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appointed  by  the  ship-owners),  entered  into  an 
agreement  with  P.  &  Co..  merchants  there,  that 
if  they  would  make  him' an  adtance  of  money, 
he  would  deliver  to  them  a  bill  of  lading  stipu- 
lating for  the  delivery  of  the  goods  purchased 
therewith  to  their  agents  in  Philadelphia,  free 
of  freight,  who  should  be  authorized  to  sell  the 
same,  and  apply  the  proceeds  to  the  repayment 
of  the  said  advance,  unless  the  charterer's  bills, 
drawn  on  6.  and  S.,  of  Philadelphia,  should  be 
accepted ;  in  which  event  the  agents  of  P.  &  Co. 
should  deliver  the  goo<ls  to  the  charterer.  The 
goods  were  shipped  accordingly,  and  a  bill  of 
lading  signed  by  the  master,  with  the  clause. 
<'  freight  for  the  said  goods  bavins  been  settled 
here.''  The  bills  of  exchange  drawn  bv  the 
charterer  were  refused  acceptance,  ana  the 
agents  of  P.  &  Co.  demanded  the  goods,  which 
the  owners  of  the  ship  refused  to  deliver  with- 
out the  payment  of  freight :  Heldj  that  the  own- 
ers of  the  ship  had  a  lien  on  these  goods  for  the 
freight.  Gracte  v.  Palmer,  8  Wheat.  606;  5  Cond. 
Rep.  546. 

31.  As  between  the  owner  of  the  ship,  and 
the  owner  of  the  cargo,  the  former  has  a  lien  on 
all  the  cargo  for  all  the  freight  which  has  be- 
come due  and  payable  to  him,  whether  it  be  a 
full  or  a  pro  rata  freight.  Coze  et  al,  v.  The  BaU 
timore  Int.  Co,,  7  Cranch,  358 ;  2  Cond.  Rep.  528. 

32.  In  order  to  obtain  salvage,  when  the  cargo 
is  in  the  hands  of  the  ship-owner,  it  may  be 
necessary  for  the  underwriters  to  pay  the  amount 
of  freight,  for  which  they  have  a  lien,  as  it  may 
be  to  pay  any  other  charge  created  by  the  act 
of  the  owner  of  the  cargo.    Bni, 

33.  AS)  between  the  insured  and  the  under- 
writer on  the  cargo,  the  underwriter  is  in  no 
case  answerable  for  the  payment  of  the  freight, 
whether  there  be  an  abandonment  or  not.  ft  is 
a  charge  on  the  cargo,  for  which  the  underwriter 
is  not  responsible.    Ibid. 

34.  Freight  is  always  bottomed  on  a  contract 
expressed  or  implied.  The  freight  stated  in  the 
charterpart^  cannot  be  depaited  from  in  the 
bills  of  lading,  as  between  the  charterer  and  the 
master.  But  if  the  charterer  abandon  his  con- 
tract, by  refusing^  or  being  unable  to  load  the 
ship  in  whole  or  m  part,  the  master  may  take  in 
goods  from  others  on  such  terms  as  they  can 
agree  upon ;  and  such  goods  will  be  answerable 
to  the  owner  for  the  agreed  freight,  and  the  char- 
terer responsible  on  his  contract.  The  same 
consequence  would  follow  if  the  charterer  should 
put  her  up  as  a  genera]  ship,  and  take  in  a  cargo 
Irom  different  shippers  on  such  freight  as  may 
be  stipulated,  the  goods  are  liable  to  the  owner 
only  for  this  stipulated  freight.  Grade  v.  Palmer j 
4  Wash.  C.  C.  R.  no. 

35.  If  the  master,  with  the  consent  of  the 
charterer,  and  both  acting  fairly,  with  an  honest 
view  to  the  benefit  of  all  concerned,  asree  to 
take  a  cargo  free  of  freight,  and  sign  bills  of 
lading  to  that  effect,  no  freight  is  due  by  the 
cargo,  thus  circumstanced,  to  the  owner  of  the 
vessel.    Ibid, 

36.  The  assignee  of  a  bill  of  lading  is  bound 
to  pay  the  freight  if  he  receive  the  goods;  unless 
the  assignor  is  bound  by  the  charteiparty  to  pay 


it,  or  unless  the  assignee  had  bound  himself  to 
pay  it  by  an  express  agreement,  as  the  surety 
of  the  assignor.  Trask  and  Davis  v.  Duvall,  4 
Wash.  C.  C.  R.  181. 

37.  The  alleged  custom  in  Philadelphia,  to 
strike  off  one-third  of  the  gross  freight  for 
charges,  and  to  pay  two-thirds  only  to  the  as- 
sured, in  a  policy  on  freight  where  a  total  loss 
has  occurred,  is  unreasonable ;  and  is  in  direct 
opposition  lo  the  terms  of  the  policy.  McGregor 
V.  The  Insurance  Company  of  Pennsylvania,  1 
Wash.  C.  C.  R.  39. 

38.  If  the  cargo  shipped  is  not  carried  to  its 
place  of  destination,  no  treight  can  be  demanded. 
If  voluntarily  accepted  by  the  owner,  or  his 
agent,  at  any  other  port,  freight,  pro  rata,  is  due; 
but  if  it  is  received  by  compulsion,  and  the 
supra-cargo,  or  captain,  acting  tor  the  benefit  of 
all,  receive  the  proceeds  thereof,  no  freight  it 
earned,  or  due.  Hurtin  v.  The  Union  Insurance 
Company,  1  Wash.  C.  C.  R.  530. 

39.  Ine  lien  on  the  cargo  for  freight,  is  re- 
cognised by  the  common  law,  and  maritime  law; 
but  it  may  be  displaced  bv  particular  circum- 
stances, which  denote  a  clear  and  determinate 
abandonment.    Ibid, 

40.  A  clause  in  a  charterparty,  providing  that 
the  freight  shall  be  paid,  ^'in  five  days  after 
(brig's)  return  to  and  discharge  in  Boston,"  is 
not  a  waiver  or  displacement  of  the  lien  for 
freight;  the  word  '' discharge,"  merely  referring 
to  the  unlading,  and  not  to  the  delivery  of  the 
caigo.    Ibid, 

41.  Semble:  A  shipper  has  a  right,  by  the 
maritime  law,  to  examine  the  goods  after  they 
are  uuliveried,  in  order  to  ascertain  whether 
they  are  damaged  or  not,  before  he  makes  him- 
self liable,  at  all  events,  for  the  freight.    Ibid, ' 

42.  Where,  by  the  charterparty,  the  freight 
was  a  gross  sum  payable  on  the  successful  close 
of  the  whole  voyage,  and  the  bill  of  lading  de- 
clared that  the  return  cargo  shall  be  delivered 
to  the  shipper,  or  his  assigns,  they  paying  freight 
as  per  charterparty :  HeGl,  tnat  a  lien  attached 
to  the  homeward  cargo  for  the  freight  due  from 
the  whole  voyage ;  also,  that  the  consignee,  by 
his  receipt  of'^  the  goods,  became  personally  lia- 
ble^ upon  his  implied  assumpsit,  for  the  whole 
freight.    Ibid. 

43.  No  freight  is  pay*able  where  the  voyage  is 
broken  up  after  its  commencement,  by  an  inter- 
diction of  commerce  with  the  port  of  destination, 
or  by  accident,  or  by  superior  force.  But  if  the 
cargo  is  accepted  at  an  intermediate  port,  a  pro 
rata  freight  is  due.  The  Saratoga,  2GaIlis.  C.  C. 
R.  179. 

44.  One  chartered  the  hold  of  a  vessel  for  a 
voyage,  covenanting  to  pay  freight,  the  owner 
appointing  and  paying  the  master  and  crew,  and 
fitting  the  vessel ;  a  third  person  shipped  goods, 
consigning  them  to  the  defendant,  who,  on  re- 
ceiving them  from  the  master,  promised  to  pay 
the  freight.  Held,  that  the  charterpart]^  did  not 
deprive  the  owner  of  his  lien  for  the  freight,  and 
that  the  defendant  became  liable  to  the  owner 
for  the  freight  by  his  acceptance  of  the  goods. 
Rug^s  V.  Bucknor,  Paine's  C.  C.  R.  358. 

&,  A  neutral  ship  engaged  in  transporting 
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provisions  for  the  use  of  the  army  of  a  belligerent, 
which  army  is  in  a  neutral  country,  and  engaged 


en^[age( 


t 


in  a  distinct  war  with  a  third  befiigerent^ls  not 
entitled  to  freight.  The  Commereen^  2  Gallis.  C. 
C.  R.  261. 

46.  The  general  rule  is.  that  captors  are  not 
entitled  to  freifi;ht,  unless  the  goods  are  carried 
to  their  original  destination,  within  the  intent  of 
the  contracting  parties.  But  if  the  property,  or 
the  proceeds  of  it,  be  ultimately  destined  to  the 
place  where  the  captors  carry  the  ship,  freight 
18  due  to  the  captors.  The  Ann  Greenj  1  Gallis. 
C.  C.  R.  274. 

47.  A  contract  for  the  transportation  of  goods 
on  the  lakes  may  not,  in  every  respect,  be  sub- 

ect  to  the  maritime  rule  which  applies  to  the 
igh  seas.    Bork  v.  Nortanf  SMl^ean's  C.  C.  R. 
422. 

48.  If  there  be  an  obstruction  on  the  lake,  a 
land  conyeyance  may  be  resorted  to,    Jhid. 

49.  Semme:  Where  freiffht  is  paid  in  advance, 
and  the  vo^-age  is  not  per^rmed,  the  ship-owner 
cannot,  without  an  express  stipulation  to  this 
effect,  retain  it,  but  the  shipper  may  recover  it 
back.   Pitman  y.  Hoovery  3  Sumner's  C.  C.  R.  50. 

60.  Where  a  ship,  cx)und  from  Havana  to  St. 
Petersburg:,  with  a  cargo  of  sugars,  shipped  in 
part  on  freight  and  in  part  on  half  profits,  with  a 
right  to  enter  and  clear  at  Boston,  m  order  to  ob- 
tain a  clean  bill  of  health,  struck  on  the  south 
shoal  of  Nantucket,  and  was  there,  after  a  jetti- 
son of  part  of  her  cargo,  abandoned  by  the  master 
and  crew,  and  the  ship  afterwards  floated  off  the 
shoal,  and  was  met  and  brought  into  port  by 
salvors,  and  there  libelled  for  salvage;  and  the 
ship  was  there  repaired  and  made  ready  for  sea : 
but  the  cargo  was  in  part  sold  on  account  ot 
damage,  and  part  sold  to  pay  duties,  and  part 
was  delivered  on  bail  to  the  underwriters,  and, 
part  was  held  in  custody  of  the  court}  and  the 
ship  was  ready  to  take  on  board  the  cargo,  if 
ready ;  but  afterwards,  owing  to  the  admiralty 
proceedings,  she  wtis  sold.  Heldj  under  all  the 
circumstances  of  the  case,  that  the  full  freight 
of  the  sugars,  of  which  there  was  a  jettison,  for 
the  voyage,  was  to  be  allowed  as  part  of  the 
general  average  to  be  borne  by  the  ship  and 
cargo,  and  the  freight  (pro  rata]  saved.  That  no 
freight  was  due  upon  the  sugars,  sold  at  Boston, 
on  account  of  damage  and  tneir  perishable  na* 
ture ;  nor  upon  the  sugars  sold  to  pay  duties:  nor 
Upon  the  sugars  applied  to  pay  the  salvage.  That 
full  freight  was  not  due  for  the  voyage  upon  the 
sugars  delivered  to  the  underwriters,  because 
the  ship  had  been  sold  before  they  were  deli- 
vered to  them  on  bail  by  the  court;  and  taking 
all  the  circumstances,  the  case  was  to  be  treated 
as  One,  in  which  both  the  owners  of  the  ship, 
and  of  this  part  of  the  cargo,  had  reluctantly 
acquiesced  in  waiving  any  further  prosecution 
of  the  voyage,  as  to  that  part  of  the  cargo.  That 
full  freight  was  not  due  for  the  voyage  for  the 
sugars  in  the  custody  of  the  court;  because  nei- 
ther party  was  in  any  default  on  account  thereof, 
the  detention  being  occasioned  by  the  common 
calamity,  and  the  proceedings  for  salvage ;  and 
the  owners  thereof  never  having  been  in  a  con- 
dition to  reshipthem.  But  that  a  pro  rata  freight 


was  due  upon  the  sugars  delivered  to  the  under- 
writers, and  upon  tfcSse  detained  in  the  costodj 
of  the  court,  for  the  voyage  from  Havana  to 
Boston,  upon  the  ground  that  there  had  been  a 
mutual  dispensation,  by  both  parties,  of  any  far- 
ther prosecution  of  the  voyage.  That  no  ckim 
for  half  profits  was  aidmissible,  as  the  caigo  never 
arrived  at  St.  Petersburg,  and  noo  constat  tl^  it 
ever  would  have  arrived  there,  or  if  it  had  ar- 
rived, would  have  yielded  any  profit,  the  whole 
matter  of  profits  resting  in  contingency.  That 
the  freight,  earned  pro  rata  for  the  voyage,  ought 
to  contribute  to  the  salvage  with  the  ship  and 
cargo.  Ship  Nathaniel  Hooper,  3  Somner's  C.  C 
R.  542. 

51.  In  general,  freight  for  the  entire  voyage 
can  only  be  earned  by  a  due  performance  oi  the 
voyage.  The  only  acknowledged  exception  is, 
where  there  is  no  default  or  inability  of  the  car- 
rier ship  to  perform  the  voyage,  and  the  ship- 
owner IS  ready  to  forward  thein,  but  there  is  a 
default  on  the  part  of  the  owner  of  the  caigo^  or 
he  waives  a  farther  prosecutioa  of  the  voyage. 
Ibid. 

62.  The  doctrines  of  prize  courts,  in  the  ad- 
ministration of  prize  laws  as  to  freight,  are  not 
generally  applicable  to  cases  of  mere  civil  com- 
mercial adventures,  or  cases  of  civil  salvage. 
Jbtd* 

53.  The  capture  of  a  neutral  vessel  aoid  caigo^ 
if  afterwards  restitution  is  decreed,  does  not 
dissolve  the  contract  of  affreightment;  but,  at 
most^  it  only  suspends  it  during  tiie  prize  pro- 
ceedings,   ibid. 

54.  A  mere  unlivery  of  the  caigo  during  the 
voyage,  occasioned  by  prize  proceedings,  or  by 
an  overruling  calamity,  does  not  absolve  the 
carrier  ship  from  the  obligation  to  carry  the  goods 
to  the  port  of  destination.    Ibid, 

55.  In  case  of  prize  proceedings,  if  a  neufrftl 
ship,  carrying  a  neutral  careo  in  no  defosit, 
would  earn  her  full  freight,  she  most  wait  and 
be  ready  to  take  the  cargo  on  to  the  port  of  des> 
tination,  when  restored ;  other\i'ite,  at  most,  (it 
seems]  a  pro  rata  freight  only  would  be  due. 
Ibid. 

56.  Courts  of  admiralty  have  foil  juriadietioa. 
as  incidental  to  cases  of  prize,  and  salvage,  ana 
other  proceeding  in  rem,  to  decree  freight  to 
the  ship-owner  in  proper  cases.    J6id. 

57.  where  freignt  was  made  payable  '*on  de-> 
livery  of  the  cargo  at  the  port  of  Velasco^"  it  waa 
held,  that  until  such  a  delivery,  no  freight  could 
accrue ;  and  that  the  master  should  have  landed 
the  car^Oj  and  secured  his  lien  for  freight  b^ 
placing  it  m  the  hands  of  his  asent  for  the  benefit 
of  the  owners,  but  subject  to  the  freight.  Ardmr 
v.  Schooner  Cassiusj  2  story's  C.  C.  £  81. 

it.  Where  Freight  is  losf,  or  forfeiied. 

58.  Where  a  vessel  has  been  captured  on  lier 
vo}'age,  and  condemned  at  an  intermediate  por^ 
and  a  part  of  her  cargo  has  been  restored  and 
sold  at  the  same  port,  no  frei^t  is  due  for  the 
csLTfpo  80  restored.  Sampayo  v.  SoZ/er,  1  Maaoo'a 
C.  C.  R.  43. 

59.  If  a  neutral  be  guilty  of  fraudulent  or 
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neutral  oonduct,  or  has  interposed  hiroeelf  to 
BssiM  the  enenw  in  carrving  on  the  war,  he  for- 
feits his  title  to  freight.  The  Commereenj  1  Wheat. 
382;  3  Cond.  Rep.  604. 

60.  The  carrying  of  contraband  goods  to  the 
enemy ;  the  engaging  in  the  colonial  trade  of  the 
enemy ;  the  spoliation  of  papers ;  and  the  fraudu- 
lent suppression  of  enemy  interests,  occasion  a 
loss  of  freight.    Ibid. 

61.  The  underwriters  upon  a  cargo  are  not 
liable  for  payment,  pro  rata  ilineris.  to  the  owner 
of  the  vessel,  who  is  also  owner  ot  the  cargo,  in 
a  case  where  the  vessel  and  cargo  are  captured, 
the  cargo  abandoned  to  the  nnderwriters  as  a 
total  loss,  and  by  them  accepted,  the  loss  paid, 
the  cargo  condemned  and  restored  upon  appeal, 
and  the  proceeds  of  the  carao  paid  over  to  the 
underwriters.  Coze  et  d,  v.  Thi  Bdtimare  In* 
surance  Company^  7  Cranch,  358 ,  2  Cond.  Rep. 
628. 

62.  If  the  cargo  shipped  is  not  carried  to  its 
port  of  destination,  no  freight  can  be  demanded. 
If  voluntarily  accepted  by  the  owner,  or  his  a^ent 
at  any  other  than  the  port  of  original  destination, 
freight,  pro  rata,  is  payable ;  bat  if  it  is  received 
by  compulsion,  and  the  supre^cargo  or  captain, 
acting  lor  the  benefit  of  all.  receive  the  proceeds, 
no  freight  is  earned  or  (lue.  Hurtin  v.  Thi 
Union  Insurance  Company.  1  Wash.  C.  C.  R.  530. 

63.  No  freight  is  payable  where  the  voyage 
Ib  broken  up,  after  its  commencement,  by  an  in* 
terdiction  of  commerce  with  the  port  of  destina- 
tion, or  by  a  superior  force.  But  if  the  cargo  is 
accepted  at  an  intermediate  port,  freight  to  that 
port  must  be  paid.  Thf  Saratoga,  1  Gkdlis.  C.  C. 
R.  179. 

64.  A  neutral  ship,  engaged  in  transporting 
provisions  for  the  use  of  a  belligerent  army, 
which  army  is  in  a  neutral  country,  and  engageci 
in  a  distinct  war  with  a  third  belligerent,  is  not 
entitled  to  freight.  The  Commercen,  1  GaJlis.  C. 
C.  R.  261. 

65.  No  freight  is  legally  demandable  by  a  part 
owner  of  a  vessel  who  refuses  to  concur  in  the 
voyag«,  and  will  neither  sell  at  a  reasonable  ap- 
praise ment,  or  make  advances  for  outfits;  but 
his  share  of  the  vessel  should  be  secured  to  him, 
that  ai)  he  gains  no  profit,  he  may  incur  no  loss. 
WHlinQt  V.  Blig/U,  2  Adm.  Decis.  288. 

3.  Freight^  pro  rata  itineris, 

66.  A  neutral  ship,  chartered  on  a  voyage 
from  L.  to  M.,  thence  to  any  port  in  the  Baltic 
an4i  back  to  L.,  at  the  freight  of  one  thousand 
guiiif:i5,  was  captured  on  her  voyage  to  M.  and 
broii;|:ht  into  a  port  of  the  United  States  for  adju- 
dictation,  a  part  of  the  cargo  was  condemned, 
auci  i)art  restored :  the  freight  was  held  to  be 
chargeable  to  the  whole  cargo,  as  well  that  re- 
stored as  that  condemned.  The  Antonia  Jo- 
hannoj  1  Wheat.  159;  3  Cond.  Rep.  525. 

67.  Query,  Whether  in  such  a  case,  more  than 
a  pro  rata  freight  was  due  ?    Ibid. 

6S.  Captors  are  not,  in  general,  entitled  to 

freight,  on  the  capture  of  neutral  property  on 

board  of  an  enemy's  ship;  unless  the  soods  are 

carried  to  the  port  of  destioatioo  with  the  intent 
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of  the  contracting  parties.    Ship  Ann  Green  and 
Cargo,  1  Gallis.  C.  C.  R.  274. 

69.  But  if  the  property,  or  the  proceeds  of  it, 
be  ultimately  destined  to  the  place  where  the 
captors  carry  the  ship,  freight  is  due  to  the  cap- 
tors.   Ibid. 

70.  A  pro  rata  freight  can  be  demanded  only 
upon  the  ground  that  there  is  a  voluntary  receipt 
ot  the  goods  at  afi  intermediate  port :  if  a  part 
of  the  cargo  has  been  restored,  and  sold  at  the 
same  port,  no  freight  is  due  for  the  cargo  so  re* 
stored.    Ibid* 

71.  Where  the  cargo  is  voluntarily  received 
at  an  intermediate  port,  freight  pro  rata  is  due; 
but  where  it  is  compulsoriTv  received  by  the 
supra-cargo^  acting  for  the  benefit  of  all  con- 
cerned, no  freight  is  earned.  Hurtin  v.  The 
Union  Insurance  Co.,  1  Wash.  C.  C.  R.  530. 

72.  In  case  of  a  vessel  let  to  freight,  and  the 
object  of  the  voyage  being  defeated  by  prohibi- 
tions in  the  country  or  place  to  which  the  vessel 
is  destined,  it  seems  that  the  earning  of  the 
freight  is  dependent  on  the  knowledge  of  the 
parties.  If  both  the  owner  of  the  ship  and  the 
goods  are  informed  of  the  existence  of  impedi- 
ments, but  still  are  disposed  to  encounter  the 
risk,  the  freight  is  not  payable  in  case  the  voy- 
age is  interrupted.  It  the  owner  of  the  goods 
be  thus  informed,  but  the  owner  of  the  ship  is 
ignorant,  freight  is  payable.  Rand  et  d.  v.  The 
SercuUs,  6  Hall's  Am.  Law  Jour. 

73.  Freight  on  goods  is  not  payable  till  deli- 
very at  the  port  for  which  they  are  shipped.  If 
by  stress  of  weather,  or  other  cause,  a  snip  puts 
into  another  port,  and  nnlades;  or  if  she  is 
wrecked,  and  goods  saved;  they  must,  at  the 
expense  of  the  owners  of  the  ship,  be  transport- 
ed to  their  destined  port  before  freight  is  pay- 
able. Houdand  v.  The  Laoinia,  1  Adm.  Decis. 
126. 

74»  The  freight  of  a  vessel  totally  lost  by 
being  run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cai^,  ought  to  be  allowed  to 
the  owner  of  the  vessel,  as  the  subject  of  gene- 
ral average ;  the  carso  of  the  vessel  being  saved 
by  the  stranding.  Columbian  Ins.  Co.  of  Alex- 
andria  v.  Ashby  and  Stribling  et  d.,  13  Peters, 
331. 

75.  Freight  pro  rata  itineris  is  not  ordinarily 
due,  unless  there  has  been  a  voluntary  accept- 
ance of  the  cargo  at  an  intermediate  port ;  and 
not  where  there  has  been  an  acceptance  from 
mere  necessity,  occasioned  by  an  overwhelminff 
calamity  or  superior  force.  The  Ship  Nathaniel 
Hooper,  3  Sumner's  C.  C.  R.  542. 

76.  Where  a  vessel  is  unable  to  reach  the 
destined  port,  and  the  owner  of  the  cargo  re- 
ceives it  at  an  intermediate  port,  freight  pro  rata 
itineris  may  be  recovered.  Bork  v.  Norton,  2 
McLean's  C.  C.  R.  422. 

77.  The  master  who  is  driven  into  an  inter- 
mediate port  by  stress  of  weather,  and  his  ves- 
sel is  unable  to  proceed,  is  bound  to  repair  his 
vessel  in  convenient  time,  or  procure  another 
vessel  to  convey  the  goods.  And  if  he  fail  in 
this,  he  is  not  entitled  to  freight.    Ibid. 

78.  Where  the  owner  of  the  caigo  is  the  cause 


798  FREIGHT.— FUGITIVES.— FUamVES  FROM  LABOUR. 

Freight,  when  allowed  to  a  Neutral  Veaael,  for  carrying,  dcc.-.-Fugitivea. — ^FugitivM  from  Laboar. 


why  it  is  not  transported  to  the  port  designated, 
fall  freight  may  be  demanded.    Ibid, 

79.  A  permanent  embargo  excuses  the  master 
from  the  performance  of  his  contract.  If  the 
obstruction  be  temporary,  It  suspends  it.    Ibid, 

4.  Freight,  when  dlhnoed  to  a  Neutral  Vessel,  for 
carrying  Enem\fs  Property. 

80.  If  a  neutral  vessel  be  captured  on  her  out- 
ward voyage  from  England  to  Amelia  Island, 
carrjring  a  hostile  cargo,  which  is  condemned ) 
and  if.  by  the  charterpartv,  the  outward  cargo 
is  to  DO  carried  free  of  freight,  the  homeward 
cargo  to  pay  at  a  certain  rate,  to  be  ascertained 
by  the  nature  of  the  cargo ;  yet  the  court  will 
decree  freight,  pro  rata  itineris,  of  the  outward 
cargo,  to  be  assessed  upon  the  principles  of  a 
quantum  meruit.  The  Societe,  9  Crancb,  209 ;  3 
6>nd.  Rep.  373. 

81.  The  neutral  carrier  of  enemy  goods  is  en- 
titled to  his  freight.  The  Commercen,  1  Wheat. 
382 ;  3  Cond.  Rep.  604. 

62.  To  this  rule  there  are  not  many  excep- 
tions. If  the  neutral  be  guilty  of  fraudulent  or 
neutral  conduct,  or  has  interposed  himself  to 
assist  the  enemy  in  carrying  on  the  war,  he  for- 
feits his  title  to  freight.    2  Gallis.  C.  C.  R.  387. 

83.  The  carrying  of  contraband  goods  to  the 
enemy,  the  engaging  in  the  colonial  or  coasting 
trade  of  an  enemy,  the  spoliation  of  papers,  and 
the  fraudulent  suppression  of  enemy  mterests, 
occasion  a  forfeiture  of  freight.    Ibid, 

84.  A  neutral  vessel,  laden  with  a  cargo  of 
provisions,  exported  from  the  enemy's  country 
with  the  avowed  purpose  of  supplying  the  army 
of  the  enemy,  although  destined  to  a  neutral 
port,  is  not  entitled  to  freight  from  the  captor. 
Ibid,  392. 

86.  It  is  immaterial  that  the  enemy  is  carry^ 
ing  on  a  distant  war,  and  that  the  provisions  were 
intended  for  the  supply  of  his  troops  in  that  war, 
and  that  the  neutral  was  a  subject  of  one  of  the 
allies  in  that  war.    Ibid. 


lation,  the  judicial  officers  of  the  United  States 
have  no  authority  to  surrender  the  obaozioas 
individual,  or  to  detain  him  in  coMody,  until  a 
formal  demand  for  the  surrender  could  be  noade 
by  the  foreign  government  of  the  ezeeative  of 
the  United  States.    Ibid, 


FUGITIVES. 

1.  SembUj  That  upon  principles  of  interna- 
tional law,  and  independent  of  some  suitable 
provisions  or  treaty  stipulations,  courts  of  justice 
are  neither  bound  or  authorized  to  remand  pri- 
soners for  trial  to  a  foreign  government,  whose 
laws  they  are  supposed  to  have  violated.  The 
United  States  v.  Davis,  2  Sumner's  C.  C.  R.  482. 

2.  A  foreign  government  has  no  right,  by  the 
law  of  nations,  to  demand  of  the  government  of 
the  United  States  a  surrender  of  a  citizen  or  sub- 
ject of  such  foreign  government,  who  has  com- 
mitted a  crime  in  his  own  country,  and  is  after- 
wards found  within  the  limits  of  the  United 
States.  It  is  a  right  which  has  no  existence 
without^  and  can  only  be  secured  by,  a  treaty 
stipulation.  Case  of  Jose  Ferreira  dos  Santos,  2 
Brockenb.  493. 

3.  But  even  if  the  right  to  demand  such  sur- 
render existed,  independently  of  a  treaty  stipu- 


FUGITIV£S  FROM  LABOUR. 

1.  In  an  action  for  the  penaltj  by  the  owner 
of  a  fugitive  slave,  for  obstructing  the  plaintiiT 
in  arresting  and  seizing  his  slave,  nnder  the 
fourth  section  of  the  act  of  conerese  of  February 
12,  1793,  ch.  152,  whether  tne  allc^ged  slave 
owes  his  service  or  labour,  is  a  question  for  the 
jury  to  decide.  Hill  v.  Low,  4  Wash.  C.  C.  B. 
326. 

2.  If  the  defendant  knowingly  obstructs  the 
owner  or  his  agent  in  seizing  the  fagitiwej  he 
cannot  excuse  liimself  against  the  penalty  by 

fileading  ignorance  of  the  law,  or  an  honest  be- 
ief  that  the  person  was  not  a  fugitive  from  ser- 
vice or  labour.    Ibid, 

3.  Mere  obstruction,  hindrance  or  intermp- 
tion,  is  no  offence  uncier  this  act,  unless  it  be 
interposed  to  prevent  a  seizure  in  the  first  in- 
stance, or  a  recapture  in  case  the  fugitives  af^ 
seizure  should  escape ;  and  the  offence  in  such 
case  would  be  complete,  although  the  owner 
should  ultimately  succeed  in  making  the  arrest. 
Ibid, 

4.  After  the  arrest  is  consummated,  no  snbse- 
Guent  obstruction,  whilst  the  custody  continues, 
tnough  it  should  afford  an  opportunity  for  escape, 
amounts  to  the  offence,  though  it  might  poesibly 
entitle  the  owner  to  an  action  at  common  bw; 
or  if  an  escape  in  conseauenoe  of  the  obstiue- 
tion  should  happen,  it  mi^t  amount  to  the  other 
offence,  of  a  rescue.    Ibid. 

6.  Tne  act  of  oonsress  respecting  fugitives 
owing  service  and  labour,  does  not  apply  lo 
slaves  brought  by  their  masters  from  one  stats 
to  another,  who  afterwards  escape  or  refuse  to 
return.  Ex  parte  Simmons,  4  Wash.  C  C  R- 
396. 

6.  A  sojourner  who  brings  his  slave  wiiii  him 
to  Pennsylvania,  cannot  claim  him  as  s  slave 
after  he  has  resided  there  six  months.  He  is 
free  by  the  act  of  that  state  of  March  ist,  1780. 
Ibid. 

7.  Under  the  act  respecting  fugitives  from 
service,  passed  12th  February^  1793,  the  judge 
or  magistrate  has  no  power  to  issue  a  warrant  to 
arrest  the  fugitive,  or  to  commit  after  the  inree- 
ligation  is  over,  and  the  certificate  is  granted ; 
though  in  practice  the  jud^  commita  de  die  in 
diem,  pending  the  exammation.  The  whole 
power  IS  to  examine,  decide,  and  grant  or  refuse 
the  certificate.  Worthington  v.  Preston,  4  Wash. 
C.C.R.461. 

8.  If,  after  the  certificate  is  granted,  the  owner 
of  a  slave  delivers  him  to  the  gaoler,  who  recei?ea 
him,  he  is  not  official  iy  liable  for  an  escape,  even 
although  the  commitment  were  under  a  wariact 
of  the  examining  magistrate. 
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9.  Neither  is  the  gaoler  liable  for  an  escape 
as  bailor,  if  there  was  no  contract  to  pay  him  a 
rewarJ  for  safe  keeping,  unless  gross  negligence 
be  proved.    Ihid, 

10.  On  a  guestion  of  slavery  or  freedom,  the 
same  rules  of  evidence  prevail  as  in  other  cases 
concerning  the  right  to  property.  Baldwin's  C. 
C.  R.  577. 

11.  A  bill  of  sale  is  not  necessary  to  pass  the 
right  to  a  slave.    Ibid, 

12.  A  citizen  of  another  state,  from  which  a 
slave  absconds  into  the  state  ot  Pennsylvania. 
may  pursue  and  take  him  without  warrant,  and 
use  as  much  force  as  is  necessary  to  carry  him 
back  to  his  residence.    Ibid, 

13.  Such  slave  may  be  arrested  on  a  Sunday; 
in  the  night-time;  in  the  hoose  of  another,  if  no 
breach  of  the  peace  is  committed.    Ibid, 

14.  This  right  of  the  master  results  from  his 
ownership  and  right  to  the  custody  and  services 
of  the  slave  by  the  common  law,  and  the  eleventh 
section  of  the  abolition  act  of  1780,  and  other 
laws  of  the  state  of  Pennsylvania.  It  is  the  same 
right  by  which  bail  may  arrest  their  principal  in 
another  state.    Ibid. 

15.  The  constitution  and  laws  of  the  United 
States  do  not  confer,  but  secure  this  right  to  re* 
claim  fugitive  slaves  against  state  legislation. 
Ibid,  579. 

16.  It  is  no  offence  against  the  laws  of  this 
state  for  a  master  to  take  his  absconding  slave 
to  the  state  from  which  he  absconded ;  the  of- 
fence consists  only  in  taking  a  free  person  by 
force  under  the  act  of  1820,  or  the  act  of  1788. 
Jbid.  582. 

17.  No  person  has  a  right  to  oppose  the  master 
in  reclaiming  his  slave,  or  to  demand  proof  of 
property;  a  judge  or  magistrate  cannot  order  his 
arrest  or  detention,  without  oath,  warrant,  and 
probable  cause.    Ibid.  579. 

18.  The  master  may  use  force  in  repelling 
such  opposition,  or  the  execution  of  such  order, 
and  the  officer  who  gives  such  order  and  all  con- 
cerned in  its  execution,  are  trespassers.  Ibid, 
691. 

19.  It  is  historically  w^U  known,  that  the  ob- 
ject of  the  clause  in  the  constitution  of  the  United 
states,  relating  to  persons  owing  service  and 
labour  in  one  state  escaping  into  other  states, 
was  to  secure  to  the  citizens  of  the  slaveholding 
states  the  complete  right  and  title  of  ownership 
jn  their  slaves,  as  property,  in  every  stale  in  the 
Union  into  which  they  mieht  escape  from  the 
state  where  they  were  held  in  servitude.  The 
fojl  recognition  of  this  right  and  title  was  indis- 
pensable to  the  security  of  this  species  of  pro- 
perty in  all  the  slaveholding  states ;  and,  indeed, 
was  so  v.tal  to  the  preservation  of  their  domestic 
interests  and  institutions,  that  it  cannot  be 
doubted  that  it  constituted  a  fundamental  article, 
without  the  adoption  of  which  the  Union  could 
not  have  been  formed.  Its  true  design  was  to 
guard  against  the  doctrines  and  principles  pre- 
vailing in  the  non-slaveholding  states,  by  pre- 
venting them  from  intermeddling  witn,  or  ob- 
structing or  abolishinir  the  rights  of  the  owners 
of  slaves.  Prigg  v.  The  Conmianwetdtk  of  Penn- 
tylvaniOf  16  Peters,  539. 


20.  The  owner  of  a  fugitive  slave  has  the 
same  right  to  seize  and  take  him  in  a  state  to 
which  he  has  escaped  or  fled,  that  he  had  in  the 
state  from  which  he  escaped;  and  it  is  well 
known  that  this  riffht  to  seizure  or  recapture  is 
universally  acknowledged  in  all  the  slavenolding 
states.  The  court  has  not  the  slightest  hesita- 
tion in  holding,  that  under  and  in  virtue  of  the 
constitution,  the  owner  of  the  slave  is  clothed 
with  the  authority  in  every  state  of  the  Union, 
to  seize  and  recapture  his  slave,  wherever  he 
can  do  it  without  any  breach  of  the  peace,  or 
illegal  violence.  In  this  sense,  and  to  this  ex- 
tent, this  clause  m  the  constitution  may  properly 
be  said  to  execute  itself,  and  to  require  no  aid 
from  legislation,  state  or  national,    ibid. 

21.  The  constitution  does  not  stop  at  a  mere 
annunciation  of  the  right  of  the  owner  to  seize 
his  absconding  or  fugitive  slave,  in  the  state  to 
which  he  may  have  fled.  If  it  had  done  so,  it 
would  have  left  the  owner  of  the  slave,  in  many 
cases,  utterly  without  any  adequate  redress. 
Ibtd, 

22.  The  constitution  declares  that  the  fugitive 
slave  shall  be  delivered  up  on  claim  of  the  partj 
to  whom  service  or  labour  may  be  doe.  It  is 
exceedinsly  difficult,  if  not  impracticable,  to 
read  thislanguage,  and  not  to  feel  that  it  con- 
templated some  further  remedial  redress  than 
that  which  might  be  administered  at  the  hand 
of  the  owner  himself.  A  ^' claim''  is  to  be  made. 
Ibid. 

23.  A  "  claim,"  in  a  just  juridical  sense,  is  a 
demand  of  some  matter  as  of  right,  made  by 
one  person  upon  another,  to  do  or  to  forbear  to 
do  some  act  or  thing  as  a  matter  of  duty.  It 
cannot  well  be  doubted,  that  the  constitution  re- 
quires the  delivery  of  the  fugitive  '*on  the  claim" 
of  the  master:  and  the  natural  inference  cer- 
tainly is,  that  the  national  government  is  clothed 
with  the  appropriate  authority  and  functions  to 
enforce  it.  The  fundamental  principle  appli- 
cable to  all  cases  of  this  sort  would  seem  to  be, 
that  where  the  end  is  required,  the  means  are 
given;  and  where  the  duty  is  enjoined^  the 
ability  to  perform  it  is  contemplated  to  exist  on 
the  part  of  the  functionaries  to  whom  it  is  en- 
trusted.   Ibid, 

24.  The  clause  relating  to  fugitive  slaves  is 
found  in  the  national  constitution,  and  not  in  that 
of  an^  state.  It  might  well  be  deemed  an  un- 
constitutional exercise  of  the  power  of  interpre- 
tation, to  insist  that  tha  states  are  bound  to  pro- 
vide means  to  carry  into  effect  the  duties  of  the 
national  govemment,  nowhere  delegated  or  en- 
trusted to  them  bv  the  constitution.  On  the  con- 
trary^ the  natural,  if  not  the  necessary  conclu- 
sion IS,  that  the  national  government,  in  the  ab- 
sence of  all  positive  provisions  to  the  contrary, 
is  bound,  through  its  own  proper  departments, 
legislative,  executive,  or  judiciary,  as  the  case 
may  require,  to  carry  into  effect  all  the  rights 
and  duties  imposed  upon  it  by  the  constitution. 
Ibid. 

25.  A  claim  to  a  fugitive  slave  is  a  controversy 
in  a  case  "arising  under  the  constitution  of  the 
United  States,"  under  the  express  delegation  of 
judicial  power  given  by  that  instrument.    Con* 
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gress,  then,  may  call  that  power  into  activity,  for 
the  very  purpose  of  giving  effect  to  the  right: 
and,  if  so,  then  it  may  prescribe  the  mode  ana 
extent  to  which  it  shall  be  applied,  and  how,  and 
under  what  circumstances,  ttie  proceedings  shall 
afford  a  complete  protection  and  guarantee  of  the 
right.    Ibid, 

26.  The  provisions  of  the  sections  Qf  the  act 
of  congress  of  12th  February.  1793,  on  the  sub- 
ject of  fugitive  slaves,  as  well  as  relative  to  fu- 
gitives from  justice,  cover  both  the  subiects ;  not 
because  they  exhaust  the  remedies  which  may 
be  applied  by  congress  to  enforce  the  rights,  if 
the  provisions  shall  be  found,  in  practice,  not  to 
attain  the  objects  of  the  constitution  ]  out  be- 
cause they  point  out  all  the  modes  of  attaining 
those  objects  which  congress  have  as  yet  deemed 
expedient  and  proj^r.  If  this  is  so,  it  would 
seem,  upon  just  principles  of  construction,  that 
the  legislation  of  congress,  if  constitutional,  must 
supersede  all  state  legislation  upon  the  same 
suDJect,  and,  by  necessary  implication,  prohibit 
it.  For  if  congress  have  a  constitutional  power 
to  regulate  a  particular  subject,  and  they  do  ac- 
tually regulate  it  in  a  given  manner,  and  in  a 
certain  form,  it  cannot  be  that  the  state  legisla- 
tures have  a  right  to  interfere.  When  congress 
have  an  exclusive  power  over  a  subject,  it  is  not 
competent  forsfate  legislation  to  interfere.  Ibid, 

27.  The  clause  in  the  constitution  of  the  United 
States,  relating  to  fugitives  from  labour,  mani- 
festly contemplates  the  existence  of  a  positive, 
unqualified  right  on  the  part  of  the  owner  of  the 
slave,  which  no  state  law  or  regulation  can  in 
any  way  qualify,  regulate,  control,  or  restrain. 
Any  state  law  or  regulation,  which  interrupts, 
limits,  delays,  or  postpones  the  rights  of  the 
owner  to  the  immediate  command  of  his  ser- 
vices or  labour,  operates,  pro  tanto,  a  discharge 
of  the  slave  therefrom.  Tne  question  can  never 
be,  how  much  is  he  discharged  from,  but  whe- 
ther he  is  discharged  from  any,  by  xiie  natural 
or  necessary  operation  of  the  state  laws  or  state 
regulations.  The  question  is  not  one  of  quantity 
or  degree,  but  of  withholding  or  controlling  the 
incidents  of  a  positive  right.     Ibid, 

28.  The  constitutionality  of  the  act  of  con- 
gress relating  to  fugitives  from  labour,  has  been 
affirmed  by  the  adjudications  of  the  state  tribu- 
nals, and  by  those  of  the  courts  of  the  United 
States.  If  the  question  of  the  constitutionality 
of  the  law  were  one  of  doubtful  construction, 
such  long  acquiescence  in  it,  such  contempora- 
neous expositions  of  it,  and  such  extensive  and 
uniform  recognitions  would,  in  the  judgment  of 
the  court,  entitle  the  question  to  be  considered 
at  rest.  Congress,  the  executive,  and  the  judi- 
ciary, have  upon  various  occasions,  acted  upon 
this  as  a  sound  and  reasonable  doctrine.  Cited, 
Stuart  V.  Laird,  1  Cranch,  299 :  Martin  v.  Hunter, 
'1  Wheat.  204;  Cohens  v.  Tne  Commonwealth 
of  Virginia,  6  Wheat.  264.     Ibid, 

29.  The  provisions  of  the  act  of  12th  February, 
1793,  relative  to  fugitive  slaves,  is  clearly  consti- 
tutional in  all  its  leading  provisions ;  and,  indeed, 
with  the  exception  of  that  part  w^hich  confers 
authority  on  state  magistrates,  is  free  from  rea- 
sonable doubt  or  difficulty.    As  to  the  authority 


so  conferred  on  state  magiBtratee,  while  &  differ- 
ence of  opinion  exists,  aod  may  exist  oyi  Om 
point,  in  different  states,  whether  state  nsgi*- 
tratesare  bound  to  act  under  it,  noneiseoter- 
taioed  by  the  court|  that  state  masistratea  waj^ 
if  they  choose,  exercise  the  aotoority,  vhIm. 
prohibited  by  state  legislatioo.    Ibid. 

30.  The  power  of  legislation  in  relatioa  to 
fugitives  from  labour,  is  exclastve  in  the  nationai 
legislature.    Ibid, 

31.  The  right  to  seize  and  retake  fugitive 
slaves,  and  the  duty  to  deliver  them  up,  in  what- 
ever state  of  the  Union  they  may  be  found,  is, 
under  the  constitution,  recognised  as  an  abaolote 
positive  right  and  dnty.  pervading  the  whole 
Union  with  an  equal  and  supreme  force,  uncon- 
trolled and  uncontrollable  oy  state  sovereignty 
or  state  legislation.  The  right  and  dnty  are  co- 
extensive and  uniform  in  remedy  and  operation 
throughout  the  whole  Union.  The  owner  has 
the  same  security,  and  the  same  remedial  jns* 
tice,  and  the  same  exemption  from  slate  r^gnlap 
tions  and  control,  through  however  manir  states 
he  may  pass  with  the  fugitive  slave,  iu  nis  po«- 
session,  m  transitu  to  his  domicil.    Ibid. 

32.  The  act  of  the  l^slatare  of  Pennsylvania, 
upon  which  the  indictment  against  Edwaiti  Prig^ 
for  carrying  away  a  fugitive  slave,  is  founded,  is 
unconstitutional  and  void.  It  purports  to  pmu^ 
as  a  public  offence  against  the  state,  the  very  act 
of  seizing  and  removing  a  slave  by  his  master, 
which  the  constitution  of  the  United  States  was 
designed  to  justify  and  uphold.    Ibid. 

33.  There  is  no  general  principle  in  the  law 
of  nations  which  reouires  a  surrender  of  a  fo^gi- 
tive  slave.  Jones  v.Vcanzandt^  2  M'Lean's  C.  C 
R.  596. 

34.  The  surrender  must  be  required  by  com- 
pact.   Ibid, 

35.  Recaption,  at  common  law,  conld  not  be 
made  in  a  foreign  sovereignty.    Ibid. 

36.  Dam^s  for  harboring  or  concealing  a 
slave,  iu  a  free  state,  are  recoverable  only  by 
virtue  of  the  constitution  and  act  of  congress^ 
Ibid, 

37.  Notice  that  the  coloured  persons  harbored 
or  concealed  are  fugitives  from  labour,  need  not 
be  in  writing  by  the  claimant  or  his  agent,  nor 
need  it  be  given  by  either  of  them  verballj. 
Ibid, 

38.  Notice  under  the  act  of  congress  means 
knowledge.    Ibid, 

39.  If  there  be  evidence  conducing  to  show 
such  notice  or  knowledge,  it  must  go  to  the  jury 
who  will  judge  of  the  sufficiency  oif  it.    Ibtd. 

40.  The  same  principle  applies  to  the  evi 
dence  of  harboring  or  concealing  the  fugitive. 
Ibid, 

41.  Any  overt  act  which  intentionallv  places 
a  fugitive  from  labour  beyond  the  reach  of  his 
master,  or  is  calculated  to  have  such  an  effect, 
is  a  harboring  of  the  fugitive  within  the  statute. 
Ibid,  611. 

42.  If  the  defendant  had  full  knowledge,  from 
the  negroes  or  otherwise,  that  they  were  fugitives 
from  labour,  it  is  notice  under  the  statute.  iW. 

43.  If  the  plaintiff  v^as  subjected  to  the  pay- 
ment of  a  certain  reward,  by  the  laws  of  £fl&- 
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tttcky,  for  the  return  of  bid  slaves ;  and  the  de* 
fendaat  was  the  oause  of  his  liability  to  such 
payment,  it  may  eoDStitute  a  part  of  the  damages. 
Ibid. 

44.  Where  the  defendant  has  been  the  means 
of  the  entire  loss  of  a  slave,  evidence  may  be 
received  of  the  value  of  such  slave,  by  showing 
what  his  services  were  worth,  and  as  conducing 
to  show  that  fact  for  what  sum  he  might  have 
been  sold.    Ibid, 

45.  The  act  of  congress  on  the  subject  of  fu- 
gitive slaves  is  constitutional.     Ibid,  612. 

46.  It  does  not  conflict  with  the  ordinance  of 
1787.    Ibid. 


FURTHER  PROOF  IN  ADMIRALTY  AND 
PRIZE  CAUSES. 

1.  If  the  court  below  deny  an  order  for  further 
proof  when  it  ought  to  be  granted,  or  allow  it 
where  it  ought  to  be  denied,  and  the  objection 
is  taken  by  the  party  and  appears  of  record,  the 
appellate  court  can  administer  the  proper  relief. 
Th€  Pizarroj  2  Wheat.  227 ;  4  Cond.  Rep.  103. 

2.  But  if  evidence  in  the  nature  of  further 
proof  be  introduced,  and  no  formal  order  or  ob- 
jection appear  on  the  record,  it  must  be  pre* 
sumed  to  have  been  done  by  consent,  and  the 
irregularity  is  waived.    Ibid. 

3.  Where  an  order  for  further  proof  is  made, 
and  the  person  disobeys  or  neplects  to  comply 
with  its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
the  claim.  La  Ner$yda^  8  Wheat.  108 ;  5  Cond. 
Rep.  400. 

4.  Under  such  an  order  it  is  almost  invariably 
the  practice  for  the  claimant,  (beside  other  testi- 
mony,) to  make  proof  by  bis  own  oath  of  his 
proprietary  interest;  and  to  explain  the  other 
circumstances  of  the  transaction,  and  the  absence 
of  such  proof  and  explanation  always  leads  to 
doubt.    Ibid. 

5.  If  a  neutral  fraudulently  attempt  to  aver  and 
claim  an  enemy's  interest  in  a  prize  court,  he 
will  not  be  permitted  to  introduce  further  proof 
to  show  his  own  neutral  interest  in  the  property. 
The  Betsey  and  Cargo,  2  Gallis.  C.  C.  R.  377. 

6.  Where  the  factors  have  been  guilty  of  ir- 
regolarity  in  not  bringing  in  the  oapers,  or  the 
master  of  the  captured  vessel,  furtner  proof  will 
be  ordered.  The  London  Packeif  1  Mason's  C. 
C.  R.  r4. 

7.  It  is  a  clear  rule  of  public  justice,  enforced 
for  the  most  obvious  reasons,  by  prize  courts, 
that  a  party  shall  not  be  trusted  with  an  order 
for  further  proof,  who  has  already  shown  himself 
capable  of  abusing  it.  The  San  Jose  Indiana,  1 
Mason's  C.  C.  R.  38. 

8.  It  is  a  relaxation  of  the  rules  of  the  prize 
court,  to  allow  time  for  further  proof  in  a  cause 
where  there  has  been  concealment  of  material 

gipers.     The  Fortunoj  3  Wheat.  236 ;  4  Cond. 
ep.  244. 

9.  The  captors  are  competent  witnesses,  upon 
order  for  further  proof,  where  the  benefit  <»  it 


is  extended  to  both  parties.   The  Anne,  3  Wheat. 
435;  4  Cond.  Rep.  286. 

10.  Suppression  of  papers,  when  it  appears  to 
have  been  intentional  and  fraudulent,  and  at- 
tended with  other  suspicious  circumstances,  is 
pood  cause  for  refusing  further  proof  j  but  where 
it  appears  to  have  been  owins  to  accident  or 
mistake  only,  further  proof  will  be  allowed.  Th* 
St.  Lawrence,  8  Cranch,  434;  3  Cond.  Rep.  202. 

1 1.  Where  the  affidavits,  produced  on  the  ordet 
for  further  proof,  are  positive,  but  their  credibility 
is  impaired  by  the  nonproduction  of  letters  men- 
tioned in  the  affidavits,  a  second  order  for  further 
proof  will  be  allowed  in  the  appellate  court. 
The  Frances,  8  Cranch,  348 ;  3  Cond.  Rep.  158. 

12.  Where,  on  the  preparatory  examinations, 
the  fact  of  capture  is  admitted,  further  proot 
ought  not  to  be  admitte<l  to  create  doubts  as  to 
that  fact.  Further  proof  is  never  allowed  to  a 
party  who  shows  himself  in  delicto.  The  AUx' 
ander,  Gallis.  C.  C.  R.  522. 

13.  In  no  case  whatever  is  the  court  absolutely 
concluded  by  the  original  evidence.  It  is  at 
liberty  to  entertain  doubts  extrinsic  of  such  evi- 
dence,  and  to  be  satisfied  of  the  verity  of  the 
transaction,  by  proofs  drawn  beyond  the  mere 
formal  papers,  and  attestations  of  the  parties. 
The  Bothnia  and  The  Janstoff,  2  Gallis.  C.  C.  R. 
78. 

14.  Further  proof,  inconsistent  with  that  al- 
ready in  the  case,  was  refused.    The  Euphrates, 

8  Cranch,  385 ;  3  Cond.  Rep.  182. 

15.  Where  one,  a  total  stranger  to  the  ship- 
ment, and  a  mere  volunteer,  procures  an  assign- 
ment from  the  parties  in  interest,  of  the  captured 
property,  at  his  own  risk  and  expense,  it  is  a  sus- 
picious circumstance ;  the  party  is  entitled  to  no 
favour  in  a  court  of  prize,  and  the  court  will  re- 
fuse him  any  opportunity  to  make  further  proof. 
Ibid. 

16.  Where  the  evidence  is  contradictory  and 
ambiguous,  the  court  may  order  further  proof  in 
a  revenue  or  instance  cause.  The  Samuel,  1 
Wheat.  9;  3  Cond.  Rep.  466. 

17.  Further  proof  will  be  allowed  in  the  su- 
preme court,  where  the  national  character  and 
proprietary  interest  of  goods  recaptured,  do  not 
distinctly  appear.     Ibid. 

^  18.  Where  the  evidence  is  contrary  or  am- 
biguous, the  court  may  order  further  proot  in  a 
revenue  or  instance  cause.  The  Schooner  Adeline, 

9  Cranch,  244;  3  Cond.  Rep.  397. 

19.  If,  upon  the  opening  of  a  case,  it  appears 
to  be  one  for  further  proof,  it  may  be  admitted 
instanter;  unless  the  court  shall  be  of  opinioa 
that  the  other  party,  not  prepared  to  produce  it 
instanter,  ought  also  to  be  allowed  to  produce 
further  proof.  The  Venus,  1  Wheat.  112;  3  Cond. 
Rep.  508. 

20.  If  evidence,  in  the  nature  of  further  proof, 
be  introduced,  and  no  formal  order  or  objection 
appear  on  the  record,  it  must  be  presumed  to 
have  been  done  by  consent,  and  the  irregularity 
is  waived .  The  Pizarro,  2  Wheat.  227 ;  4  Concf. 
Rep.  103. 

21.  The  court  are  not  satisfied  that,  unless 
under  very  special  circumstances,  it  would  bes 
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safe  or  convenient  rale  to  allow  parties  who 
have  had  the  benefit  of  plenary  proof,  to  have 
an  order  for  further  proof  ou  the  same  points, 
after  the  case  has  been  carried  to  the  supreme 
court.  The  Dos  Htrmanos^  2  Wheat.  76;  4 
Cond.  Rep.  39. 

22.  In  cases  of  fraudulent  concealment  or  fal* 
Bificat'ion  of  papers,  a  party  will  not  be  entitled 
to  the  benefit  of  further  proof;  for  that  is  an  in- 
dulgence granted  only  to  honest  mistake  and  un- 
intentional error.  The.  Liverpool  Packet^  1  Gallis. 
C.  C.  R.  513. 

23.  It  is  the  practice  of  the  supreme  court,  in 
prize  causes,  to  hear  the  cause,  in  the  first  in- 
stance, on  the  evidence  transmitted  from  the 
circuit  court;  and  to  decide,  upon  that  evidence, 
whether  further  proof  shall  oe  allowed.  The 
London  Paclxt,  2  Wheat.  371;  4  Cond.  Rep. 
162. 

24.  Affidavits,  to  be  used  as  further  proof  in 
causes  of  admiralty  and  maritime  jurisdiction  in 
the  supreme  court,  must  be  taken  under  a  com- 
mission.   Ibid, 

25.  The  allowance  of  further  proof,  is  an  in- 
dulgence granted  to  honest  mistake,  and  unin- 
tentional error.  The  Liverpool  Packet,  1  Gallis. 
C.  C.  R.  513. 

26.  It  is  a  relaxation  of  the  rules  of  the  prize 
court  to  allow  time  for  funher  proof,  in  a  case 
where  there  has  been  concealment  of  material 

Sapers.     The  Fortuna^  3  Wheat.  236;  4  Cond. 
:ep.  244. 

27.  The  captors  are  competent  witnesses 
upon  an  order  lor  further  proof,  where  the  bene- 
fit of  it  is  extended  to  botn  parties.  The  Anne, 
3  Wheat.  435 ;  4  Cond.  Rep.  286. 

28.  In  cases  of  further  proof,  the  affidavits  of 
the  captors  are  admissible,  where  anv  evidence 
on  their  part  is  admissible.  The  Smy,  1  Gallis. 
C.  C.  R.  401. 

29.  If  the  shippers  in  an  enemy  vessel  omit 
to  put  on  board  any  documentary  evidence  of 
the  neutral  character  of  their  property,  they  will 
not  be  allowed  the  benefit  of  further  proof. 
The  Flying  Fish,  2  Gallis.  C.  C.  R.  374. 

30.  A  deposition  taken  on  further  proof,  in  one 
cause,  cannot  be  invoked  in  another.  The  Ex- 
perimenty  4  Wheat.  84 ;  4  Cond.  Rep.  398. 

31.  The  practice  in  prize  courts,  is  to  confine 
the  first  hearing  of  the  cause  to  the  papers  found 
on  board  the  ship,  and  the  preparatory  examina- 
tions. If  they  acquit  or  condemn,  m  general, 
there  is  an  end  of  the  cause.  If  they  present  a 
case  of  doubt  or  difficulty,  further  proof  is  ad- 
missible ;  and  this  may  either  be  by  the  com- 
mon order  for  further  proof,  or  the  more  solemn 
proceed ine:  by  plea  and  proof.  The  Ann  Green, 
1  Gallis.  C.  C.  R.  274. 

32.  But  further  proof  will  be  allowed,  in  the 
supreme  court,  where  the  national  character  and 

Sroprietary  interest  of  goods  recaptured,  do  not 
istinctly  appear.     The  Adeline,  9  Cranch,  244 ; 
3  Cond.  Rep.  397. 

33.  In  cases  of  further  proof,  the  captors 
•hould  be  allowed  their  expenses.     Ihid, 

34.  Groods  appearing  by  the  ship's  papers  to 
be  a  consignment  from  alien  enemies  to  Ameri- 
can merchanti^  were  condemned,  in  toto^  as 


prize,  although  further  proof  waa  oflered  that 
American  merchants  were  interested.  On  thif 
point,  forther  proof  was  refoaed.  Tike  Fnnuet; 
Thompson's  Claim,  8  Cnnch,  335;  3  Cood.Rep. 
154. 

35.  A  bill  of  lading,  eooeigning  floods  to  a 
neutral,  but  unaccompanied  by  an  invoice  oi 
letter  of  advice,  is  not  sufficient  evidence  to  en* 
title  the  claimant  to  restitution ;  but  it  is  a  suf- 
ficient foundation  for  the  introduction  of  forthei 

groof.     The  Friendstkaft,  3  Wheat.  14 ;  4  Cond. 
:ep.  189. 

36.  The  fact  of  invoices  and  letters  of  adviea 
not  being  found  on  board,  may  induce  a  sospi- 
cion  that  papere  have  been  spoliated :  but  even 
if  it  were  proved  that  an  enemy  master,  carry- 
ing a  cargo,  chiefly  hostile,  had  thrown  paperi 
overboard,  a  neutral  claimant,  to  whom  no  fraud 
is  imputable,  ought  not  thereby  to  be  precluded 
from  further  proof.    Ibid. 

37.  Goods  were  shipped  by  a  British  honse  to 
an  American  honsCj  partly  m  confonnity  with 
orders,  and  partly  witoout,  the  consignee  oaving 
the  option  to  accept  or  jeject  the  whole  invoice, 
in  a  limited  time.  Forther  proof  allowed.  The 
Frances;  Dunham  ^  R.U  Claim,  8  Cnnch,  354; 
3  Cond.  Rep.  164. 

38.  Furtner  proof  was  ordered,  when  the 
question  was  the  validity  of  the  capture  of  the 
Grotius.  One  man  only  was  put  on  board ;  the 
ship's  papers,  and  the  navigation  of  the  vessel, 
being  left  to  the  master.  The  Groiius,  8  Cranch, 
456;  3  Cond.  Rep.  216. 

39.  If  the  cause  labour  under  heavy  doubts, 
if  the  conduct  be  not  perfectly  fair,  or  the  char- 
acter of  the  parties  be  not  fully  disclosed  upon 
the  papere  before  the  court,  the  concealment  or 
spoliation  of  papers,  though  it  does  not  ordina- 
rily induce  a  condemnation  of  the  property,  is 
nuide  the  ground  of  refusing  farther  proof  to  re- 
lieve the  obscurity  of  the  cause,  and  the  fatal 
efl^ects  of  a  hostile  taint  follow  on  the  dental. 
Livinsrston  et  oL  v.  Maryland  Ins,  Co^  7  Ciaoch, 
506;  2  Cond.  Rep.  589. 

40.  It  is  not  a  matter  of  coarse,  for  the  supreme 
court  to  make  an  order  for  further  proof,  when 
the  parties  are  fully  apprized  of  the  nature  of 
the  proof  which  their  case  requires,  and  have  it 
in  their  power  to  procure  it ;  an  appeUate  court 
should  not  readily  listen  to  such  an  application : 
but  when  it  appears  that  the  parties,  who  ask 
this  indulgence,  have  pertinaciously  withheld 
from  the  court,  lettere  and  other  documentary 
testimony,  which  must  be  supposed  in  their  pos>- 
session,  they  come  with  a  very  ill  grace  to  ask 
for  any  further  time  to  make  out  their  title. 
The  St,  Lawrence,  8  Cranch,  434 ;  8  Cond.  Rep. 
202. 

41.  Affidavits  to  be  used  as  further  proof,  in 
causes  of  admiralty  and  maritime  jorisdictiony 
in  the  supreme  court,  must  be  taken  by  com- 
mission. The  London  Packet,  2  Wheat.  371 ;  4 
Cond.  Rep.  162. 

42.  The  evidence  to  acquit  or  condemn,  mmit 
come,  in  the  firet  instance,  from  the  ship^s  pap 
pers,  and  the  examination  of  the  persons  cap- 
tured ;  where  these  are  not  satisfactory,  fortlMr 
proof  may  be  admitted,  if  the  claimant  has  sal 
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forfeited  his  right  to  it,  by  a  breach  of  good  faith. 
The  Amiable  Isabella,  6  Wheat.  I;  5  Cond. 
Rep.  1. 

43.  On  the  production  of  farther  proof,  if  the 
neutrality  of  ttie  property  is  not  established  be- 

Jond  reasonable  doubt,  condemnation  follows. 
bid. 

44.  Further  proof  is  never  allowed  to  a  party, 
who  is  guilty  of  fraud  or  illegal  conduct;  it  is 

§  ranted  only  to  honest  ignorance  or  mistake. 
'he  Sally,  1  Gailis.  C.  C.  R.  401. 
^  45.  The  court  will  not,  however,  exercise  its 
discretion  in  cases  liable  to  no  just  suspicion  ]  but 
will  content  itself  with  an  adherence  to  an  or- 
dinary course^  unless  there  arise  some  doubt 
upon  the  origmal  papers,  or  some  stringent  evi- 
dence from  an  extrinsic  source.  In  cases  of  rea- 
sonable doubt,  it  will  admit  the  claimant  to  fur- 
ther proof,  where  his  conduct  appears  fair,  and 
is  not  tainted  with  illegality.  It  is  more  sparing 
in  its  indulgence  to  captors,  from  a  solicitude  to 
avoid  complex  proceedings  and  collateral  inqui- 
ries: it  therefore  rarely  allows  it  to  captors, 
^where  the  transaction  appears  unsuspicious  upon 
the  preparatory  evidence.  It  will,  Doweverj  al- 
low it,  where  strong  circumstances  or  obvious 
eauity  require  it.  But,  in  all  such  cases,  it  is 
acimissible  only  under  the  special  direction  of 
the  conrt :  and  such  direction  can  never  be  ob- 
tained, wDere  there  has  been  sross  misconduct 
or  fraud,  or  the  case  does  not  admit  of  a  fair  ex- 
planation on  behalf  of  the  captors.  The  Jahti- 
Mtaff,  2  Gailis.  C.  C.  R.  78. 

46.  Where  a  shipment  is  made  to  a  firm,  and 
the  persons  who  compose  it  do  not  appear,  fur- 
ther proof  will  be  required  of  the  names  and 
domicil  of  the  parties.  The  Joseph^  1  Gailis.  C. 
C.  R.  545. 

47.  By  the  rules  of  the  prize  court,  the  onus 
proband  I  of  a  neutral  interest  rests  on  the  claim- 
ant. The  evidence  to  acquit  or  condemn,  must 
come,  in  the  first  instance,  from  the  ship's  pa- 
pers, and  the  examination  of  the  captured  per- 
sons. Where  these  are  not  satisfactory,  further 
proof  roav  be  admitted,  if  the  claimant  has  not 
forfeited  his  right  to  it  by  a  breach  of  good  faith. 
On  the  production  of  further  proof,  if  the  neu- 
trality of  the  property  is  not  established  be- 

?ond  reasonable  doubt,  condemnation  follows. 
^he  Amiable  Isabella,  6  Wheat.  77  j  5  Cond. 
Rep.  1. 

48.  If  a  neutral  fraudulently  attempt  to  cover 
and  claim  an  enemy's  interest  in  a  prize  court, 
he  will  not  be  permitted  to  introduce  further 
proof  to  show  his  own  neutral  interest  in  the 
same  property.  The  Betsey,  2  Gailis.  C.  C.  R. 
37. 

49.  W^ere  an  order  for  further  proof  is  made, 
and  the  party  disobeys,  or  neglects  to  comply 
-with  its  injunctions,  courts  of  prize  generally 
consider  such  disobedience  or  neglect  as  fatal  to 
his  claim.     Ibid. 

^  50.  Upon  such  an  order,  it  is  almost  the  inva- 
riable practice  for  the  claimant  (besides  other 
testimony]  to  make  proof  by  his  own  oath  of 
his  proprietary  interest,  and  to  explain  the  other 
circumstances  of  the  transaction ;  and  the  absence 


of  such  proof  and  explanation  always  leads  to 
considerable  doubts.    Ibid. 


GAOLER. 

1.  At  common  law  it  is  not  an  escape  in  a 
gaoler  to  allow  prisoners  confined  for  debt  the 
liberty  of  all  the  apartments  within  the  gaol 
walls,  for  confinement  within  the  walls  is  salva 
et  arcta  custodia.  Query,  Whether  it  be  an 
escape  to  allow  such  prisoners  the  liberty  of  the 
prison  limits.  Steere  v.  Field,  2  Mason's  C.  C. 
R.  486. 

2.  It  is  an  escape  in  the  gaoler  to  make  a  pri- 
soner for  debt  a  turnkey,  and  to  entrust  him  with 
the  keys  of  the  outer  doors,  as  well  as  inner 
doors,  at  all  times  by  night  and  by  day.    Ibid. 

3.  If  the  gaoler  be  committed  to  his  own  gaol, 
on  execution,  by  the  sheriff,  and  no  new  keeper 
is  appointed,  it  is  an  escape  of  the  gaoler,  for 
which  the  sheriff  is  accounuible ;  but  it  is  not  an 
escape  of  the  other  prisoners,  if  they  are  in  fact 
kept  in  custody  under  the  gaoler's  authority  or 
his  nfents.    Ibid. 

4.  In  Rhode  Island,  the  doctrine  as  to  escape 
is  that  of  the  common  law;  and  tlve  statutes 
giving  the  liberty  of  the  limits  to  prisoners,  on 
giving  bonds  not  to  escape,  &c.,  have  not  altered 
the  common  law.    Ibid. 

5.  The  liability  of  the  securities  for  an  escape 
is  not  coextensive  with  that  of  the  sheriff;  as  it 
regards  the  latter,  a  prisoner  on  the  limits  is 
supposed  to  be  in  bis  immediate  custody,  and 
the  escape  of  an  insane  prisoner,  therefore,  is  as 
much  a  negligent  escape  as  any  other :  and  he 
is  not  allowed  to  excuse  himself  when  he  might 
so  easily  collude  or  be  imposed  upon.  But  there 
is  no  analogy  in  these  respects  between  a  sheriff 
and  the  sureties.  Hazard  v.  Hazard,  Paine's  C. 
C.  R.  295. 


GAOL  YARD. 

1.  The  act  of  congress  of  1800,  ch.  4,  is  not 
that  by  which  the  liberties  of  the  gaol  ysrds 
allowed  to  debtors  imprisoned  on  e.\ecution  issa* 
ing  from  the  courts  of  the  United  States  are  now 
regulated.  Uniled  States  v.  Knight,  3  SunmeHs 
C.  C.  R.  358. 

2.  The  act  of  1828,  ch.  68,  has  adopted  the 
state  laws  on  the  subject  of  gaol  liberties,  then 
existing  in  the  states,  under  the  words  of  the 
third  section,  which  declare  '^  that  writs  of  exi^ 
cution  and  other  final  process  issued  on  judg* 
nients  and  decrees  rendered  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  there- 
upon shall  be  the  same,  &c.,  as  are  now.  used  in 
the  courts  of  such  state,  &c.  &c.    Ibid, 

3.  Query,  Whether,  at  the  common  law,  it  is 
an  escape  of  a  debtor  imprisoned  on  execntioa» 
for  the  sheriff  to  allow  him  the  liberties  of  the 
gaol  yard,  or  whether  the  sheriff  is  bound  to 
keep  nim  in  salva  et  arcta  custodia,  within  the 
walls  of  the  gaol  itself  ?    Ibid. 
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GABNISDEE  IN  AN  ATTACaiMENT. 

1.  A  judgment  debtor  is  not  liable  to  be  at- 
tached as  a  garnishee,  under  the  foreign  attach- 
ment act  of  Rhode  Island.  Franklin  v.  Ward  et 
al.j  3  Mason's  C.  C.  R.  136. 

2.  Under  the  foreign  attachment  law  of  Pemi- 
syWania,  a  foreign  attachment  ma^  be  laid  on 
property  in  the  hands  of  the  plaintiff  in  the  at- 
tacnment.  Oraigle  v.  Nottnagh  if  3hntmollin^ 
Peters'  C.  C.  R.  345. 

3.  The  forms  of  proceeding  under  the  foreign 
attachment  laws  of  Pennsylvania  are  as  follow : 
— ^They  commence  with  the  ordinary  writ  of  at- 
tachment, which  is  served  on  the  goods  and 
chattels  of  the  debtor  in  whose  hands  soever 
or  possession  the  same  may  be  found,  or  ujpon 
any  person  who  may  be  indebted  to  the  defend- 
ant in  the  attachment.  Upon  the  return  of  the 
writ,  the  garnishee  is  to  enter  an  appearance, 
which  is  generally  by  attorney,  unless  a  clause 
of  capias  has  been  inserted  in  tne  writ,  in  which 
case  he  must  give  bail  for  his  appearance. 
Judgment  by  default  is  then  entered  against  the 
defendant  at  the  third  term,  as  a  matter  of  course. 
After  this  a  scire  facias  issues  a^inst  the  gar-r 
nishee,  to  show  cause  why  the  plaintiff  shall  not 
have  execution  against  him,  of  the  defendant's 
property  attached  in  his  hands.  To  this  writ 
the  garnishee  may  plead  the  general  issue,  nulla 
bona,  or  any  special  matter  tending  to  show  that 
the  effects  in  nis  hands,  or  the  debt  due  by  him, 
ought  not  to  be  condemned.  If  the  issue  is 
found  against  the  ^rnishee,  or  if  he  should  not 
appear  and  plead,  judgment  is  rendered  against 
him.  (n  aid  of  this  process,  the  plaintiff  may 
compel  the  garnishee  to  answer  on  oath  to  inter- 
rogatories to  be  propounded  to  him,  calculated 
to  draw  from  him  a  discovery  of  the  oroperty  of 
the  defendant  he  may  have  in  his  hands,  and 
of  the  debts  which  he  may  owe  him.  Ibid. 
346. 

4.  In  proceedings  of  foreign  attachment  against 
lands  in  Pennsylvania,  there  is  no  garnishee,  and 
execution  goes  against  the  lands.    Ibid, 

5.  Judgment  in  a  trustee  process  against  the 
defendant  as  a  garnishee  of  the  plaintiff,  is  no 
defence  in  a  suit  for  the  debt,  if  the  plaintiff  in 
the  original  trustee  process,  has  bv  his  neglect 
to  comply  with  the  local  laws,  put  his  judgment 
in  a  state  of  suspension,  so  that  execution  can 
no  longer  issue  upon  it,  and  it  cannot  be  revived 
by  a  scire  facias.  Flcnper  v.  Parker^  3  Mason's 
C.  C.  R.  247. 

6.  Where  an  attachment  is  laid  on  monej  in 
the  hands  of  a  third  person,  interest  ceases  from 
the  time  of  the  attachment  until  it  is  dissolved ; 
but  when  a  debtor,  who  is  also  a  creditor,  lays 
an  attachment  in  his  own  hands,  interest  is 
ohaigaable  during  the  continuance  of  the  attach- 
ment, WUlings  y.  ConsequtL  1  Peters'  C.  C.  R. 
301.   ^ 

7.  The  language  of  the  foreign  attachment 
law  of  the  state  of  Pennsylvania,  seems  to  re- 
quire that  the  specific  property  attached  should 
be  taken  into  possession  by  the  officer^  unless 
the  garnishee  will  give  security  therefor.  At 
Ul  event8|  the  law  provides,  positively,  that  the 


property  ahall  remain  in  his  power.  The  i» 
^pnal^le  construction  of  the  act  would  aeea  Is 
be,  that  if  the  officer  leaves  the  property  iBpi» 
session  of  the  garnishee  without  secnriiy, »  is 
himself  aqswerable  for  the  forthcomixig,  aad  ia 
the  ipean  time  he  retains  the  power  to  laiave 
the  effects.  The  possession  of  the  gamite 
must  be  virtually  his  posseseioa ;  and  thus  ite 
power  of  the  officer  over  the  attached  eiecH 
which  the  law  requires^  would  he  praienedi 
Brashear  v.  West  el  td.,  7  Peters,  €2^. 

8.  Where  the  plaintiffs  in  a  foreign  aitidh 
meat  consented  to  th^  sale  of  the  property  a^ 
tached,  and  the  aame  was  sold  by  the  gamww*^ 
who  repeived  the  proceeds  of  the  aaJe,  and  titer- 
wards  became  insqlvent^  and  thus  a  total  kw  of 
the  property  and  the  proceeds  was  prodaoed, 
the  Bupxeme  oourt  held  that  the  plaintiffs  io  M 
attachn^ent  were  legally  respoaaLhle  to  the  da- 
ifendant  in  the  attachment,  ren^aylvania.  &L 
622. 

9.  A  judgment  debtor  is  not  IxaUe  to  be  at- 
tached as  a  ^mishee,  under  the  fore^  attaoth 
ment  act  of  Rhode  Island.  FtouUm  v.  Ward^ 
3  M^LSon's  C.  C.  R.  136,  * 


GENERAL  AV«%AG£. 

1.  The  contributory  value  of  freight  lo  a  ge- 
neral average  is  ascertained  by  a  dedoctioo  of 
one-third  of  the  gross  freight.  Humfhrtm  t. 
The  Union  Insurance  Co.j  3  Mason's  C.  C.  B. 
429. 

2.  The  actual  cost  of  repairs  at  tbdr  tnie 
value,  and  not  the  cost  estimated  at  so  much  per 
milrea  in  a  depreciated  currency,  is  the  Twhj 
which  the  underwriters  are  to  pay  for  the  repairs. 
Ibid, 

3.  In  an  insurance  on  cargo  composed  princi- 
pally of  lemons  and  oranges,  if  the  whole  q(  the 
oranges  were  lost  on  the  voyage  by  peiih  in- 
sured against,  and  the  lemons  are  saved,  sad 
arrive,  the  underwriter  is  not  liable  for  the  loes 
of  the  oranges,  under  the  usual  memoianduiB, 
which  warrants  the  underwriter  free  from  parti- 
cular average  on  fruit,  &c.    Ibid, 

4.  In  an  action  on  a  policy  of  insniaoce,  eon- 
tainingthe  common  printed  memorandam,  '^salt, 
wheat,  &c.,  are  warranted  free  from  afeiage  un- 
der &ye  per  cent.,  unless  general,"  and  in  which 
there  was  likewise  an  additional  written  ckose, 
providing  that  "  the  goods  insured  (being  oottoo 
and  sugar)  should  be  free  of  average  under  ten  per 
cent. ;"  it  was  held  that  the  clauses  were  incoii- 
sistent ',  but  that  the  written  clause  should  be 
considered  as  expressing  the  actual  understaod- 
ing  of  the  parties,  and  that  the  goods  w^e  ex- 
empted from  all  average  losses,  whether  general 
or  particular,  under  ten  per  cent.  Costor  v.  Tkii 
Pnttnix  Insurance  Co..  3  Wash.  C.  C.  R.  51. 

5.  Whatever  may  nave  been  the  motive  fo? 
the  introduction  of  the  clause  concerning  memo- 
randum articles  in  a  cargo,  into  policies  of  vosax- 
ance,  which  was  done  as  early  as  the  year  174^ 
and  most  probably  with  the  intention  of  protect- 
ing insurers  against  losses  arising  solely  from  tb« 
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deterioration  of  the  articles  by  their  own  perish- 
able quality :  or  whatever  ambiguity  may  have 
once  existea,  from  the  term  ^'average"  being 
used  in  diflferent  senses,  that  is^  as  signifying  a 
contribation  to  a  general  loss,  and  also  a  particu- 
lar or  |)artial  injury  falline^  on  the  subject  in- 
sured ;  it  is  well  understood,  at  the  present  day, 
with  respect  to  such  articles,  that  the  under- 
writers are  free  from  all  partial  losses  of  every 
kind,  which  do  not  arise  trom  a  contribution  to- 
wards a  general  average.  Biays  v.  The  Chesa- 
peake Insuranu  Co.,  7  CMnch,  415 ;  2  Cond.  Rep. 
552. 

6.  A  vessel  and  her  cargo  were  insured  from 
New  York  to  Gibraltar,  and  on  her  voyage  she 
was  captured  and  carried  into  Algesiras.  After 
considerable  detention,  she  was  permitted  to  sail 
for  New  York,  with  a  cargo  on  freight  for  New 
York,  but  she  was  lost  on  the  voyage.  The  ex- 
penses incurred  by  the  detention  of  the  vessel 
at  Algesiras  are  sooiects  of  general  average  |  but 
her  repairs  at  that  place  were  held  to  be  entirely 
chargeable  to  the  vessel,  the  outward  cargo  hav- 
ing been  landed  before  they  were  done.  All 
the  repairs  which  were  necessary  by  any  of  the 
risks  insured,  were  payable  by  the  underwriters. 
Hurtin  V.  The  Phanix  Insurance  Co.,  1  Wash.  C. 
C.  R.  400. 

7.  A  policy  was  nncferwritten  on  a  vessel  for 
t-welve  months.  Tn  the  course  of  her  voyage 
durino^  this  period,  she  sailed  from  Providence, 
bound  to  New  Orleans,  with  a  cargo  on  board 
belongmg  to  the  owner  of  the  shfp,  and  encoun- 
tered a  gale,  and  vtas  compelled  to  cut  away  her 
masts  and  rigging,  and  to  return  to  New  York 
for  repairs,  where  it  was  found  that  the  repairs 
-wonlu  cost  more  than  half  her  value.  The  cargo 
Tras  taken  out  and  sold  by  the  owners,  yfho  had 
insured  the  same,  'the  claim  was  now  for  a 
total  loss  of  the  vessel,  she  having  been  aban- 
doned to  the  underwriters.  In  adjusting  the 
loss,  it  was  held  that  the  cutting  away  of  the 
masts  and  rigging  was  a  general  average,  to  be 
borne  bjr  the  ship  and  cargo,  in  the  same  man- 
ner as  if  they  belong  to  dinerent  owners.  In 
such  a  case,  if  the  owners  of  the  ship  and  cargo 
are  different,  the  owner  of  the  ship  may  receive 
the  whole  amount  of  his  loss,  without  any  de- 
duction of  the  general  average  due  on  the  carso. 
But  v^hen  the  ship-owner  is  also  owner  of  the 
cargo,  the  amount  due  from  the  cargo  may  be 
deducted  from  the  total  loss  on  the  ship,  by  the 
underwriter.  Potter  v.  The  Providence  Wash- 
ington  Insurance  Co.^  4  Mason's  C.  C.  R.  298. 

8.  The  schooner  Julia,  on  her  voyage  from 
France  to  Philadelphia,  being  chased  by  a  Bri- 
tish frigate,  and  her  capture  being  deemed  in- 
evitable by  the  captain,  he,with  the  advice  of 
the  officers  and  orew,  ran  her  on  shore  at  Long 
Branch,  in  New  Jersey,  and,  before  the  enemy 
could  board  her,  a  large  part  of  the  cargo  was 
saved;  after  which,  she  was  burnt.  The  nias- 
ter  claimed  to  retain  the  goods  saved,  as  subject 
to  freight,  general  average,  and  expenses.  The 
eourt  said : — *'The  Rhodian  law  de  iactu  is  the 
parent  of  the  law  of  maritime  contribution.  The 
principle  to  be  deduced  from  the  Rhodian  law, 
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and  from  the  general  maritime  law  of  nations, 
is,  that  if  the  cargo  or  ship,  or  any  part  of  either, 
be  voluntarily  sacrificed  or  exposed  to  danger, 
for  the  common  safety,  the  part  saved  shall  con- 
tribute to  repair  the  loss  sustained,  provided  the 
object  for  which  the  sacrifice  was  made,  be  at- 
tained." Coze  et  fll.  V.  Reily,  3  Wash.  C.  C.  R. 
298. 

9.  An  intention  to  consign  to  inevitable  loss, 
goods  thrown  overboard,  forms  no  part  of  the 
reason  assi^ed  by  the  Rhodian  law  for  contri- 
bution, and  is  not  necessary  to  authorize  the 
claim  to  contribution.    Ibid. 

10.  The  object  always  is,  to  incur  a  partial 
loss,  and  to  risk  a  minor  or  contingent  danger, 
to  avoid  the  more  probable  or  certain  loss  of  the 
whole.    Ibid. 

11.  It  is  sufficient,  to  justify  a  claim  to  con 
tribution,  if  the  danger  sought  to  be  avoided  be 
so  imminent  that  the  measure  adopted  may  be 
beneficial  to  all.    Ibid. 

12.  If  the  exposure  of  the  vessel  be  made  for 
the  common  saiety,  and  be  successful  in  relation 
to  a  part  of  the  cargo,  it  is  immaterial  whether 
her  total  loss  was  produced  immediately  by  the 
stranding;  or  consequently,  by  placing  lier  in  a 
situation  which  effected  her  destruction.     Ibid. 

13.  If  the  ship  be  lost^  there  can  be  no  con- 
tribution, because  the  object  for  which  the  jetti- 
son was  made,  was  not  allowed.  In  case  of  a 
general  shipwreck,  there  can  be  no  contribution, 
because  it  was  voluntary.    Ibid. 

14.  The  owner  of  a  ship  is  not  liable  for  bar- 
ratry of  captain  and  crew,  Deyond  (he  sum  men- 
ticmed  in  the  charterparty ;  nor  for  repairs  of  the 
ship,  if  warranted  by  the  owner  to  be  kept 
staunch  during  the  voyage.  But,  in  case  of 
loss  or  expense  by  necessarj^  deviation,  both 
vessel  and  cargo  must  contribute  in  gener<a] 
average.  Ccanpbell  v.  AlknomaCj  Bee's  D.  C.  R. 
124. 

15.  When,  in  the  course  of  a  voyage,  a  ship, 
from  the  ordinary  decay,  requires  to  be  repaired 
at  an  intermediate  port^  the  expenses  oi  such 
repairs  are  not  the  subject  of  general  average. 
Ross  V.  The  Ship  Active,  2  Wash.  C.  C.  R.  226. 

16.  General  average  is  incurred  where  the 
expenses  or  losses  arose  in  a  case  of  emergency 
not  produced  by  the  misconduct  orunskilfulness 
of  the  master,  and  not  resulting  from  the  ordi- 
nary circumstances  of  the  voyage.     Ibid. 

17.  A  seaman  whose  feet  were  frozen  in  the 
boat  of  a  ship^  on  a  whaling  voyage,  and  who 
was  severely  injured  while  in  this  service,  is 
entitled  to  be  cured  at  the  expense  of  the  ship ; 
but  the  expenses  of  the  same  are  not  to  be 
deemed  a  general  average  on  all  who  are  con- 
cerned in  the  voyage.  It  is  strictly  a  charge  oo 
the  ship-owners,  and  comes  out  of  their  earn- 
ings, or  arises  from  their  proprietary  interest  in 
the  voyage.     1  Sumner's  C.  C.  R.  203. 

18.  The  brig  Hope,  with  a  cargo,  bound  from 
Alexandria,  in  the  District  of  Columbia,  for  Bar- 
badoes^  insured  in  Alexandria,  was  assailed, 
while  standing  down  the  Chesapeake  bay,  hj  a 
storm  which  soon  after  blew  to  almost  a  hurri- 
cane.   The  vessel  was  steered  towards  a  point 
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on  the  shore  for  safety,  and  was  anchored  in 
three  fathoms  water,  the  sails  furled,  and  all 
efforts  were  made  by  using  the  cables  and 
anchors  to  prevent  her  going  on  shore.  The  gale 
increased,  the  brig  struck  adrift,  and  dragged 
three  miles,  the  windlass  was  ripped  up,  the 
ohain  cable  parted,  and  the  vessel  commenced 
drifting  again,  the  whole  scope  of  both  cables 
being  paid  out  j  the  brig  then  brought  up  below 
Craney  Island  m  two  and  a  half  fathoms  water, 
where  she  thumped  or  struck  on  the  shoals  on 
a  bank,  and  her  head  swinging  round  brought 
her  broadside  to  the  sea.  The  captain  finding  no 
possible  means  of  saving  the  vessel  and  cargo, 
and  preserving  the  lives  of  the  crew,  slipped  her 
cables,  and  run  her  on  shore,  for  tne  safety  of 
the  crew  and  preservation  of  the  vessel  and 
cargo:  the  vessel  was  run  far  upon  a  bank, 
where,  after  the  storm,  she  was  left  high  and 
dry,  and  it  was  found  impossible  to  set  her  off. 
The  lives  of  all  the  crew  were  saved,  the  whole 
cargo  of  the  value  of  five  thousand  three  hun- 
dred and  thirty-five  dollars,  insured  for  four 
thousand  nine  hundred  and  twenty  dollars,  was 
taken  out  safely,  and  the  vessel,  her  tackle.  &c. 
were  sold  for  two  hundred  and  fifty-six  dollars. 
Heldj  that  the  insurers  of  the  cargo  were  liable 
for  a  general  average.  The  Columbian  Insurance 
Company  of  Alexandria  v.  Ashby  and  Slribling, 
13  Peters,  331. 

19.  The  question  of  contribution  cannot  de- 
pend upon  the  amount  of  the  damage  sustained 
by  the  sacrifice  of  the  property,  for  that  would 
be  to  say  that  if  a  man  lost  all  his  property  for 
the  common  benefit,  he  should  receive  nothing, 
but  if  he  lost  a  part  only,  he  should  receive  full 
compensation.  No  such  principle  is  applied  to 
the  case  of  goods  sacrificed  for  the  common 
safety.  Why  then  should  it  be  applied  to  the 
total  loss  of  the  ship  for  the  like  purpose  ?  It  is 
the  deliverance  from  an  immediate  impending 
peril,  by  a  common  sacrifice  which  constitutes 
the  essence  of  the  claim.  It  is  the  safety  of  the 
property,  and  not  the  voyage,  which  constitutes 
the  foundation  of  general  average.    Ibid, 

20.  A  consultation  by  the  captain  with  the 
officers  of  the  vessel,  before  running  her  on 
shore,  with  a  view  to  ner  preservation,  and  that 
of  the  passengers  and  cargo,  may  be  highly  pro- 
per, in  cases  which  admit  of  delay  and  delibe- 
ration, to  prevent  the  imputation  of  rashness 
and  unnecessary  stranding  by  the  master.  But 
if  the  propriety  and  necessity  of  the  act  are 
otherwise  sufficiently  made  out,  no  objection 
can  be  made  to  it.    ibid. 

21.  The  freight  of  a  vessel,  totally  lost  by 
being  run  on  shore  for  her  preservation  and  that 
of  the  crew  and  cargo,  ought  to  be  allowed  to 
the  owner  of  the  vessel  as  the  subjpct  of  gene- 
ral average,  the  cargo  of  the  vessel  having  been 
saved  by  the  stranding.     Ibid. 

22.  In  cases  of  general  average,  the  master 
and  owners  may  retain  all  goods  of  the  shippers, 
until  their  share  of  the  contribution  towards  the 
average  is  either  paid  or  secured.  United  States 
Wildevj  3  Sumner's  C.  C.  R.  308. 
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GEORGIA. 

1.  The  proclamation  of  the  kinff  of  Great  Brh* 
tain  in  1763,  did  not  alter  the  Doundaries  of 
Georgia.  Fletcher  v.  Peck,  6  Cranch,  87 ;  2  Cood. 
Rep. 308. 

2.  The  legislature  of  Georgia,  io  1795,  had 
the  power  of  disposing  of  the  unappropnaled 
lands  within  its  own  limits.     Ibid, 

3.  If  the  state  of  Georgia  have  construed  theii 
treaty  with  the  Cherokee  Indians  by  any  sobee- 
Quent  acts  manifesting  an  underalanding  of  it, 
tne  supreme  court  would  not  hesitate  to  adopt 
that  construction.  Pattersoii.^s  Lessee  v.  Jenckit, 
2  Peters,  216. 

4.  If  the  state  of  Georgia  has  practically 
settled  the  limits  of  Franklin  county,  such  set- 
tlement ought  to  have  been  conclusive  oa  the 
circuit  court.     Ibid, 

5.  Georgia,  herself,  has  furnished  conclusive 
evidence  that  her  former  opinions  on  the  subject 
of  the  Indians  concurred  with  thoee  ealertaiued 
by  her  sister  states,  and  by  the  government  of 
the  United  States.  Various  acts  of  her  legisla- 
ture have  been  cited  in  the  argument,  including 
the  contract  of  cession  made  in  the  year  1802, 
all  tending  to  prove  her  acquiescence  in  iho 
universal  conviction  that  the  Indian  nation  pos- 
sessed a  full  right  to  the  lands  they  occupied, 
until  that  right  should  be  extinguished  by  the 
United  States  with  their  consent :  that  their  ter- 
ritory was  separated  from  that  of  any  state 
within  whose  chartered  limits  they  m^ht  re- 
side, by  a  boundary  line  established  by  treaties: 
that,  within  their  boundary^  they  poeseaaed  r^ta 
with  which  no  state  coulcf  interfere,  and  that  the 
whole  power  of  regulating  the  intercourse  with 
them  was  vested  in  the  United  States.  WoreesUr 
V.  The  State  of  Georgia,  6  Peters,  515. 

6.  A  collector,  selling  land  for  taxes  in  Geor- 
gia, must  act  in  conformity  with  the  law  from 
which  his  power  is  derived,  and  the  purchaser 
is  bound  to  inquire  whether  he  has  so  acted.  It 
is  incumbent  on  the  vendee  to  prove  the  author- 
ity to  self.  Sfead^s  Executors  r.  Course^  4  Cianefa, 
403;  2Cond.  Rep.  151. 

7.  By  the  tax  laws  of  Georgia  for  1790  aad 
1791,  the  collector  was  authorized  to  seil  jaod 
only  on  the  deficiency  of  personal  estate^  and 
then  to  sell  only  so  much  as  was  necessary  to 
pay  the  taxes  in  arrear.  Under  those  laws  the 
safe  of  a  whole  tract,  when  a  small  part  wonUL 
have  been  sufficient  to  pay  the  taxes,  was  Tcud. 
Ibid, 

8.  B)^  a  statute  of  Georgia,  the  terms  "  beyond 
seas,"  in  the  proviso  or  saving  clause  of  the  Blft« 
tute  of  limitations  of  the  state  of  Georgia,  are 
eouivalent  to  "without  the  limits  of  the  state," 
where  the  statute  is  enacted ;  and  the  party  who 
is  without  those  limits,  is  entitled  to  the  benefit 
of  the  exception.  Murray^ s  Lessee  v.  Baitr  cC 
al.y  3  Wheat.  541 ;  4  Cond.  Rep.  320. 

9.  The  lands  of  a  deceased  debtor,  in  Geoi|ria, 
are  liable,  in  equity,  for  the  payment  of  hia 
debts,  without  making  the  heir  a  party  to  the 
suit.  Telfair  et  al,.  Executors,  v.  Steads s  " 
tors^  2  Cranch,  407 ;  1  Cond.  Rep.  434. 
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10.  By  the  confiscation  act  of  Georgia,  a  debt 
due  to  the  plaintiff  on  bond,  by  a  citizen  of  the 
state  of  Georgia,  had  become  forfeited  to  the 
state,  he  having  been  attainted  by  an  act  of  the 
legislature  of  that  state  for  adhering  to  the  Bri- 
tish cause  in  the  war  of  the  revolution.  In  a 
suit  instituted  by  him  for  the  debt,  upon  the  act 
of  the  legislature  being  pleaded  in  bar  by  the 
obligor,  he  replied  that  the  acts  of  the  legisla- 
ture were  contrary  to  the  constitution  of  the 
state  and  void,  neld^  that  the  confiscation  acts 
of  Georgia  were  vaJiu.  Basil  Cooper  v.  Tel/airy 
4  Dall.  14;  1  Cond.  Rep.  211. 

1 1*.  The  act  of  the  legislature  of  Georgia  of 
4th  May,  1784,  did  not  vest  in  the  state  debts 
due  by  a  citizen  of  Georsia  to  a  partnership, 
some  of  the  members  of  which  were  citizens  of 
South  Carolina,  and  one  of  whom  was  a  subject 


•; 


I  meet 
i/ord, 


of  Great  Britam.   Siate  of  Georgia  v.  Brails^ 
3  Dall.  1 ;  1  Cond.  Rep.  8. 

12.  In  a  suit  against  a  state,  the  service  of 
process  on  the  governor,  or  chief  executive  ma- 
gistrate, and  on  the  attorney-general  of  the  state, 
18  a  regular  service  of  the  same.  Chisholni's 
Executors  v.  The  Stale  of  Georgia,  2  Dall.  419. 

13.  An  exemplification  of  a  grant  of  land  un- 
der the  great  seal  of  the  state  of  Geoi^ia,  is,  per 
se,  evidence,  without  producing  or  accounting 
for  the  non-production  of  the  original.  It  is 
record  proof  of  as  high  a  nature  as  the  original. 
It  is  a  recognition,  in  the  most  solemn  form,  by 
the  government  itself,  of  the  validity  of  its  own 
grant,  under  its  own  common  seal,  and  imports 
absolute  verity,  as  a  matter  of  record.  Patter^ 
son  V.  Winn  et  d.j  5  Peters,  233. 

14.  The  common  law  is  the  law  of  Georgia, 
and  the  rules  of  evidence  Iwlonging  to  it  are  in 
force  there;  unless  so  far  as  they  have  been 
modified  by  statute,  or  controlled  by  a  settled 
course  of  judicial  decisiotM  and  usage.  Upon 
the  present  question  it  does  not  appear  that  Geor- 
gia has  ever  established  any  rules  at  variance 
with  the  common  law ;  though  it  is  not  improba- 
ble that  there  may  have  been,  from  the  peculiar 
organization  of  her  judicial  department,  some 
diversity  in  the  application  of  them  in  tne  dif- 
ferent circuits  of  that  state ;  acting  as  they  do, 
independent  of  each  other,  and  without  any  com- 
mon appellate  court  to  supervise  their  d^isions. 
Ibid. 

15.  By  the  act  of  the  legislature  of  Geoi^ia, 
of  15th  December,  1810,  the  assi^ment  or  en- 
dorsement of  a  promissory  note,  is  made  sufifi- 
eient  evidence  thereof,  without  proving  the  hand- 
writing of  the  assignor.  The  judiciary  act  of 
1789,  declares  that  the  laws  of  the  states,  except 
where  the  constitution,  treaties  or  statutes  of  the 
United  States  require  otherwise,  are  to  be  rules 
of  decision  in  the  courts  of  the  united  States,  in 
trials  at  common  law,  where  they  apply.  The 
supreme  court  does  not  see  anysufiicient  reason 
for  construing  the  act  of  congress,  so  as  to  ex- 
clude from  its  provisions  those  statutes  of  the 
several  states  wnich  prescribe  the  rules  of  evi- 
dence in  civil  causes  in  trials  at  common  law. 
3fNeil  V.  Holbrook,  12  Peters,  84. 


GEORGIA  LAND  TITLES. 

1.  In  general,  the  validity  of  a  patent  for  lands 
can  be  impeached  only  for  causes  anterior  to  its 
beinff  issued,  in  a  court  of  equity:  but  if  it  is 
absoTuteljr  void  upon  its  face,  or  the  issuing  there- 
of was  without  authority,  or  was  prohibited  by 
statute,  or  the  state  has  no  title,  it  may  be  im- 
peached collaterally  in  a  court  of  law  in  an  ac- 
tion of  ejectment.  Doe  ex  dem,  Patterson  v. 
Winn  et  ol.,  11  Wheat.  380;  6  Cond.  Rep.  355. 

2.  The  several  statutes  of  Georgia,  comprising 
the  land  law,  being  in  pari  materia,  are  to  be 
construed  as  one  statute ;  and  the  act  of  1787 
did  not  prohibit  the  issuing  of  a  patent  to  any 
one  person  for  more  than  1000  acres  of  lancT. 
The  proviso  in  the  act  of  February  17th,  1783, 
limiting  the  quantity  to  that  number  of  acres,  is 
confined  exclusively  to  head  rights,    ibid. 

3.  A  grant  made  by  the  British  governor  of 
Florida,  after  the  4th  of  July,  1776,  within  the 
territory  lying  between  the  Mississippi  and  the 
Chatahouchee  rivers,  and  between  the  31st  de- 
gree of  north  latitude,  and  a  line  drawn  from  the 
mouth  of  Yazoo  river  due  east  to  the  Chatahou- 
chee, is  invalid  as  the  foundation  of  title  in  the 
courts  of  the  United  States.  Harcourt  et  d,  v. 
GailUard,  12  Wheat.  523;  6  Cond.  Rep.  628. 

4.  In  order  to  bring  himself  within  the  protec- 
tion of  the  act  of  cession  by  the  state  of  Georgia 
to  the  United  States,  the  party  roust  show  that 
he  was  '*  actually  settled"  on  the  land,  on  the 
27th  October,  1795,  the  period  mentioned  in  the 
said  act  of  cession.  Hickie  v.  Starkie  et  a/.,  1 
Peters,  98. 

5.  It  seems  that  a  settlement  made  on  the  land 
by  another  person,  who  cultivated  it  for  the  pro- 
prietor, would  be  sufficient  to  constitute  "an  ac- 
tual settlement''  within  the  meaning  of  the  law ; 
though  the  proprietor  should  not  reside  in  person 
on  the  estate,  or  within  the  territory.    Ihtd. 

6.  Undoubtedly,  the  presumption  is  in  favour 
of  the  validity  of  every  grant  issued  in  the  forms 
prescribed  by  law ;  and  it  js  incumbent  on  him 
who  controverts  it  to  support  his  objections.  The 
whole  burthen  of  proof  lies  on  him.  But  if  his 
objections  depend  on  facts,  those  facts  must  be 
submitted  to  a  jur]^.  If  opposing  testimony  be 
produced,  that  testimony,  also,  must  be  laid  be- 
fore the  jury ;  and  the  court  may  declare  the  law 
upon  the  fact,  but  cannot  declare  it  on  the  testi- 
mony. Patterson^s  Lessee  v.  Jenekesj  2  Peters, 
227. 

7.  In  the  nature  of  things,  the  supreme  court 
perceives  no  reason  why  the  grant  or  the  land  in 
controversy  should  not  be  go^  for  land  which  it 
might  lawfully  pass;  and  void  as  to  that  part  of 
the  tract  for  the  granting  of  which  the  office  had 
not  been  open.  It  is  every  day's  practice  to 
make  grants  for  lands  which  have  in  part  been 
granted  to  others.  It  has  never  been  suggested, 
that  the  whole  grant  is  void,  because  a  part  of 
the  land  was  not  grantable.     Ibid.  235. 

8.  The  principle,  that  a  patent  conveying  lands 
lying  partly  witnin,  and  partly  without  the  terri- 
tory retained  by  the  Indians,  was  void  as  to  so 
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r^ch  as  lay  within  it,  and  valid  for  the  residue, 
"was  settled  by  the  Hupreme  court  in  the  case  of 
Danforth  t;.  Wear,  9  Wheaton,  673.  This  deci- 
sion was  made  on  a  patent  dependin^j  on  the 
statutes  of  North  Carolina,  which  contain  prohi- 
bitions at  least  as  strong  as  those  of  Georgia. 
Jbid,  236. 

9.  The  supreme  court  of  the  United  States 
have  not  jurisdiction  in  the  matter  of  a  bill  filed 
by  the  Cherokee  nation  of  Indians,  against  the 
state  of  Georgia^  praying  for  an  injunction  to  pre- 
vent the  execution  of  certain  laws  passed  by  the 
legislature  of  Georgia,  relative  to  lands  within 
the  boundaries  of  the  lands  of  the  Cherokee  na- 
tion ;  the  Cherokee  nation  not  being  '^a  foreign 
state"  in  the  sense  in  which  the  term  "  foreign 
state"  is  used  in  the  constitution  of  the  United 
States.  The  Cherokee  Nations.  The  State  of  Geor- 
gia, 5  Peters,  1. 

10.  The  act  of  limitations  of  Georgia  does  not 
require  an  entry  into  lands  within  seven  years 
after  the  title  accrued,  unless  there  be  some  ad- 
versary possession  or  title  to  be  defeated  by  such 
entry.  Shearman  v.  Irvine^s  Lessee^  4  Cranch, 
367;  2Cond.  Rep.  142. 


GIFT. 


1.  Mourning-rings  given  by  third  persons  to 
the  wife  after  her  marria^  are  purely  personal, 
and  cannot  be  touched  either  by  the  husband  or 
by  his  creditors.  In  the  matter  of  Grant,  2  Story, 
C.  C.  R.  312. 

2.  A  parent  may  make  gifts  to  his  children,  if 
they  be  proper  and  suitable  in  his  circumstances 
and  conuition  :  if  they  be  not  so,  they  enure  to 
the  benefit  of  nis  creditors ;  but  if  the  gifts  have 
been  purchased  in  part  by  thiid  persons  the  as- 
signee, under  the  bankrupt  law,  can  only  claim 
the  amount  paid  by  the  father.    Ibid. 

3.  Gifts  alter  marriage,  by  third  persons,  may 
be  expressly  made  for  the  sole  and  separate  use 
of  the  wife,  and  if  the  husband  consents  to  her 
receiving  them,  he  and  his  creditors  are  bound 
by  the  trust.    Ibid. 

4.  In  equity,  gifts  of  personal  ornaments  or 
jewellery,  made  by  a  husband  to  his  wife,  for 
her  sole  and  separate  use,  will  be  good  against 
his  personal  representatives,  in  case  of  his  death; 
but  not  against  his  own  power  to  reclaim  them, 
during  his  life,  nor  against  the  right  of  his  cre- 
ditors to  take  them  in  satisfaction  of  their  debts. 
Ibid. 


GOODS  SOLD  AND  DELIVERED. 

1.  Where  a  witness,  a  clerk  to  the  plaintiff, 
swore  that  the  several  articles  of  merchandise 
contained  in  the  account  annexed  to  his  deposi- 
tion, were  sold  to  the  defendant  by  the  plaintiff, 
and  were  charged  in  the  plaintifTs  day-book  bv 
the  deponent  and  another  person  who  is  dea(l, 
and  that  the  deponent  delivered  them,  and  fur- 
ther swore,  that  he  had  referred  to  the  original 
estries  in  the  day-book :  Held,  that  this  was  suf- 
fident  evidence  to  prove  the  sale  and  delivery 


of  the  goods.    APCoul  v.  Lekamp,  2  Whestoo, 
111;  4  Cond.  Rep.  58. 

2.  A  bill  of  parcels  delivered  by  J.,  itating 
the  goods  as  bought  of  D.  and  J.,  is  not  ooncic- 
sive  evidence  that  the  goods  were  the  joint  pro- 
perty of  D.  and  J.:  but  the  real  oircomstmoes 
may  be  explained  oy  parol  evidence.  JianisY, 
Johneton,  3  Cranch,  311 ;  1  Cond.  Rep.  943. 


GOVERNMENT  OF  THE  UNITED  STATES. 

1.  The  federal  government  is  one  of  delegated 
powers.  All  powers  not  delegated  to  it,  or  inhi- 
bited to  the  states,  are  reserved  to  the  states,  or 
the  people.  Briscoe  et  at.  v.  The  Bank  of  the 
Commonwealth  of  Kentucky^  1 1  Peters,  257. 

2.  Where  the  heads  of  the  departments  of  the 
government  are  the  confidential  officers  of  the 
government,  merely  to  execute  the  will  of  the 
President,  or  rather  to  act  in  cases  in  which  the 
executive  possesses  a  constitntional  or  legal  dis- 
cretion, nothing  can  be  more  perfectly  dear  than 
that  their  acts  are  onl  v  politically  examinable. 
But  where  a  specific  duty  is  asetgned  by  law, 
and  uidividual  rights  depend  upon  the  peifbm^ 
ance  of  that  duty,  it  seems  equally  clear  thai  ths 
individual  who  considers  himself  injured,  has  a 
right  to  resort  to  the  laws  of  his  coontry  for  a 
remedy.  Marbury  v.  Madison^  1  Cranch,  137 ; 
1  Concf.  Rep.  267. 

3.  The  President  of  the  United  States,  bv  sign- 
ing the  commission,  appointed  Mr.  Marbury  a 
justice  of  the  peace  for  the  county  of  Washing- 
ton,  in  the  District  of  Columbia;  and  the  seal  of 
the  United  States  affixed  thereto  by  the  secretary 
of  state,  is  conclusive  testimony  of  the  verity  of 
the  signature,  and  of  the  completion  of  the  a|^ 
pointment;  and  the  appointment  conferred  on 
nim  a  legal  right  to  tne  office  for  the  spare  of 
five  years.  Having  this  legal  right  to  the  office^ 
he  has  a  consequent  right  to  the  commissioB;  a 
refusal  to  deliver  which,  is  a  jdain  violaiion  of 
that  right,  for  which  the  laws  of  the  ooontry 
afford  him  a  remedy.    Ibid, 

4.  Some  point  of  time  must  be  taken,  wbea 
the  power  of  the  executive  over  an  officer,  not 
removable  at  his  will,  most  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised ;  and  the 
power  has  been  exercised,  when  the  kat  act  re- 
quired from  the  person  possessing  the  power  baa 
been  performed.  This  last  act  is  the  signatnie 
of  the  president.    Ibid. 

5.  The  President  of  the  United  States  has  a 
discretionary  power  to  allow  such  additional 
number  of  rations  to  officers  coiaxnanding  at 
separate  posts,  as  be  may  think  jast,  having  re* 
spect  to  the  special  circumstances  of  each  posL 
The  law  sranting  this  authority  is  not  imperative; 
and  in  the  exercise  of  his  discretioo,  the  Presi- 
dent may  allow,  or  refuse  to  allow  addiiiooai 
rations,  as  in  his  opinion  he  may  'ieem  proper. 
1  Peters,  296. 

6.  The  secretary  of  war,  aa  the  legitimalt 
organ  of  the  President,  under  a  general  aotbority 
from  him  may  exercise  the  poweri  and  make 
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the  allowance,  to  officers  hating  separate  eom- 
mands.    Ibid,  297. 

7.  The  President  of  the  United  States,  as  the 
execative  of  the  nation,  has,  as  an  incident  of 
the  office,  a  right  to  employ  all  the  usual  and 
oustomary  means  acknowledged  in  war,  to  carry 
it  into  enect.  He  may  therefore  authorize  the 
capture  of  all  enemy's  property,  wherever  by 
the  law  of  nations  it  may  be  lawfully  seized ; 
and  is  not  restrained  from  authorizing  captures 
OD  land.     The  £miiloii9,  1  Gallis.  C.  C.  R.  063. 

8.  To  contend  that  the  obligations  imposed  on 
the  President,  to  see  the  laws  mithfully  executed, 
implies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  constitution ;  and  is  en- 
tirety inadmissible.  Kenddl,  PastmoMter-Gentralj 
V.  The  United  Staiesj  IS  Peters,  524. 

9.  Congress,  by  a  special  act  passed  for  the 
purpose,  directed  the  accounts  oT  certain  mail 
contractors  to  be  referred  to  the  solicitor  of  the 
treasury,  and  that  the  amount  found  by  the  so- 
licitor to  be  due  to  the  contractors,  snould  be 
passed  to  their  credit,  bythe  postmaster^general 
of  the  United  States.  The  postmaster-general 
refaseti  to  aUow  to  the  credit  of  the  mail  con- 
tractors, the  whole  sum  found  to  be  due  to  them 
by  the  solicitor  of  the  treasury,  and  a  mandamus 
was  asked  from  the  circuit  court  of  the  District 
of  Columbia,  to  be  directed  to  the  postmaster- 
general,  commanding  him  to  conform  to  the  act 
of  congress  and  the  report  of  the  solicitor  of  the 
treasury.  In  opposition  to  the  prayer  for  the 
mandamus,  it  was  urged  that  the  postmaster- 
ceneral  was  alone  subject  to  the  direction  of  the 
President  of  the  United  States,  with  respect  to 
the  execution  of  the  duty  imposeii  on  him  by 
the  law  under  which  the  solicitor  of  the  treasury 
acted ;  and  this  right  of  the  President  was  claim- 
ed as  growing  out  of  the  obligation  imposed  upon 
him  by  the  constituiiott,  to  take  care  that  the 
laws  be  faithfully  executed.  By  the  court :  — 
This  doctrine  cannot  receive  the  sanction  of  this 
court.  It  would  be  vesting  in  the  President  a 
dispensing  power,  which  has  no  countenance  (at 
its  sapport  m  any  part  of  the  constitution ;  and  is 
asserting  a  principle,  which,  if  carried  out  in  its 
lesuhs  to  all  cases  falling  within  it,  would  be 
clothing  the  President  with  a  power  to  control 
the  legislation  of  congress,  and  paralyze  the  ad- 
ministnition  of  justice.    loid. 

10.  The  act  of  congress  relative  to  alien  ene- 
mies, passed  6th  July,  1798,  having  authorized 
the  President  to  direct  the  confinement  of  alien 
enemiee,  necessarily  conferred  all  the  means  for 
enforcing  such  orders  as  he  might  give  in  rela- 
tion to  the  execution  of  those  powers.  Xodh'ng- 
ton  V.  Smith,  1  Peteni'  C.  C.  R.  466. 

11.  The  marshals  of  the  several  districts  are 
the  proper  officers  to  execute  the  orders  of  the 
JE*resident,  under  the  act  relative  to  alien  ene- 
mies.   Ibid, 

12.  It  is  to  the  department  of  state  that  a  re- 
ference must  be  maae  for  the  official  acts  of  the 
President,  in  relation  to  such  public  measures  as 
are  not  immediately  connected  with  the  duties 
of  some  other  department.    JRfid. 

13.  The  Presiccnt  may  direct  some  other  de- 
partment to  mak'5  known  such  measures  as  he 


may  establish;  after  the  President  had  estab* 
lished  such  regulations  as  he  deemed  necessary 
in  relation  to  alien  enemies,  it  was  not  necessary 
to  call  in  the  aid  of  the  judicial  authority,  on  all 
occasions,  to  enforce  them;  and  the  n'larshal 
could  not  act  without  such  authority.    Ibid, 

14.  The  provisions  of  the  law  of  congress,  in- 
tended to  make  the  judiciary  auxiliary  to  the 
executive,  in  effecting  its  great  objects,  and  each 
department  was  to  act  independently  of  the 
other,  except  that  the  former  was  to  make  the 
ordinances  of  the  latter  the  rule  of  its  decisions. 
Ibid. 

15.  The  President  of  the  United  States  speaks 
and  acts  through  the  heads  of  the  several  de- 
partments, in  relation  to  subjects  which  apper- 
tain to  their  respective  duties^  both  military 
posts  and  Indian  affairs,  including  Indian  agen- 
cies, belong  to  the  war  department.  A  reserva- 
tion of  lands  made  at  the  request  of  the  secretary 
of  war,  for  purposes  in  his  department,  must  be 
considered  as  made  by  the  President  of  the 
United  Stales.  Wilcox  v.  M^ConnelL  13  Peters, 
499. 

16.  The  government  of  the  United  States  hav- 
ing insisted,  and  continued  to  insist,  through  its 
regular  executive  authority,  that  tne  Falkland 
islands  do  not  constitute  any  part  of  the  domi- 
nions within  the  sovereignty  of  the  government  of 
Buenos  Ay  res  to  regulate,  prohibit,  or  punish;  it 
is  not  competent  for  a  circuit  court  of  tne  United 
States  to  inquire  into,  and  ascertain  by  other  evi- 
dence the  title  of  the  government  of  Buenos  Ayres 
to  the  sovereignty  of  the  Falkland  islands.  Wil- 
/tarns  V.  The  Suffolk  Insurance  Company ^  13  Pe- 
ters, 415. 

17.  When  the  execative  branch  of  the  govern- 
ment which  is  charged  with  the  foreign  relations 
of  the  United  States,  shall,  in  its  correspondence 
with  a  foreign  nation,  assume  a  fact  in  regard  to 
the  sovereignty  of  any  island  or  country,  it  is 
conclusive  on  the  judicial  department.    Ibid. 


GUNPOWDER. 

In  a  case  in  which  a  vessel  insured  had  been 
destroyed  by  the  explosion  of  gunpowder,  the 
court  said:  "if  taking  gunpowder  on  board  m 
vessel  insured  against  fire,  was  not  justified  by 
the  usage  of  the  trade,  and,  therefore,  was  not 
contemplated  as  a  risk  by  the  policy,  there 
might  oe  great  reason  to  contend,  that  if  it  in* 
creased  the  risk,  the  loss  was  not  covered  by  the 
policy.''  Waters  v.  I'he  Merchants^  LouisvUk 
Insurance  Company,  11  Peters,  213. 


GUARDIAN  AND  WARD. 

1.  The  value  of  a  suardian's  interest  in  the 
minor's  estate,  is  not  the  value  of  the  estate,  bat 
the  value  of  the  office  of  cniardian.  This  is  no 
value,  except  so  far  as  it  affords  a  compensation 
for  labours  and  service ;  and  in  a  controversy  be- 
tween persons  claiming  adversely  as  guardians^ 
having  no  distinct  interest  of  their  own,  it  can- 
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not  amount  to  a  sufiicient  sum  to  authorize  an 
appeal  to  the  supreme  court)  fi-om  a  circuit  court 
of  the  District  of  Columbia.  Ritchie  v.  Mauro 
and  Forrest,  S  Peters,  243. 

2.  An  administratrix,  after  a  decree  of  the 
probate  court  ascertaining  the  distributary  shares 
of  the  intestate  estate,  took  guardianship  of  one 
of  the  persons  entitled  to  a  share,  who  was  a 
minor;  it  was  held,  that,  by  operation  of  law, 
she  held  the  amount  by  way  of  retainer,  as 
guardian,  and  not  as  administratrix ;  and  that  no 
suit  lay  against  her  sureties  upon  the  adminis- 
tration bond  for  the  amount  due  her  ward. 
Taylor  y.  Debloisj  4  Mason's  C.  C.  R.  131. 

3:  The 'courts  of  probate  of  Rhode  Island  can- 
not appoint  a  guardian  to  a  person  as  incapable 
of  taking  care  of  her  estate  under  the  statute  of 
1798,  p.  316,  without  notice  to  the  JPftrty  of  an 
adjudication  on  the  facts.  Smith  v.  Burhngamej 
4  Mason's  C.  C.  R.  121. 

4,  If  an  administrator  be  at  the  same  time 
gQardian  of  the  distributees  or  legatees,  and  re- 
ceive foreign  assets,  and  do  not  inventory  or  ac- 
count for  them,  or  procure  any  settlement  of 
them  in  the  probate  court,  and  a  distribution  of 
them  according  to  law,  he  will  he  deemed  to 
receive  them  as  administrator,  and  not  to  retain 
them  as  guardian.  Some  act  of  admission, 
showing  a  retainer  as  guardian,  as  an  accounting 
in  the  probate  office  as  guardian  for  the  same,  is 
necessary  to  exonerate  him  as  administrator. 
Pratt  V.  Northantj  5  Mason's  C.  C.  R.  95. 

5.  The  word  "estate,"  iti  the  twelfth  section  of 
the  act  of  the  legislature  of  Rhode  Island,  con- 
cerning guardians,  &c.,  must  be  construed  to  ap- 
ply only  to  the  real  estate  of  the  guardian ;  for 
if  it  were  applicable  to  the  personalty  also,  it 
would  give  the  ward  the  priority  on  the  personal 
estate,  over  persons  who  are  by  the  section  re- 
specting wills,  &c.,  expressly  placed  on  an  equal 
footing  with  him.  But  this  act  gives  the  priority 
to  the  debt  due  to  the  ward,  to  any  bond  debt 
due  from  the  testator  or  intestate,  on  his  own 
account.  But  this  statute  does  not  create  a  lien 
on  the  lands  of  the  guardian,  for  that  would  bind 
them  in  the  hands  of  a  purchaser.  To  give  it 
such  an  interpretation  would  violate  the  general 
policy  of  the  law,  in  setting  up  a  secret  lien  in 
restraint  of  alienations ;  and  is  not  required  by 
any  express  words  of  the  act.  or  any  necessary 
construction  of  it.  But  thougn  this  act  does  not 
create  a  lien  on  the  guardian's  lands,  it  does 
create  a  liability  of  the  heir,  or  devisee,  to  pay 
the  debt  due  to  the  ward  or  guardianship  ac- 
count, in  consideration ;  and  to  the  amount  of 
the  land  descended  or  devised,  and  does  not 
merely  give  the  preference  to  an  existing  lia- 
bility. The  words  in  the  section  'Mhe  estate 
of  a  euardian  or  curator,  appointed  under  this 
act,  shall  be  liable,  &c.,"  although  the  comma 
in  the  printed  code  is  placed  after  the  word 
''curator,"  must  be  read  as  if  it  were  placed 
after  the  word  '^  guardian,"  so  as  to  bind  the 
lands  of  all  guardians,  and  not  merely  "guardians 
appointed  under  this  act,"  or  statutory  guardians. 
Thus  the  debt  due  to  a  ward  of  a  testamentarir 
guardian,  who  was  not  required  to  give  boncl, 
would  as  effectually  bind  his  lands  in  the  hands 


of  the  heir  or  devisee,  under  this  coDstraction  of 
the  act,  as  of  a  statutory  guardian,  who  bad 
given  bond,  l)inding  his  heirs.  Black  v.  ScoUj  3 
Brockenb.  C.  C.  R.  325. 

6.  The  twelfth  section  of  the  act  conoerninflr 
guardians,  &c.,  before  cited,  having  declared 
that  "the  estate  of  a  guardian,  or  curator,  lic^ 
shall,  &c.,  be  liable  for  whatever  may  be  doe 
from  him  or  her,  on  account  of  his  or  her  guar- 
dianship, &c.,  before  any  other  debt.  &c.;" 
although  it  fives  priority,  and  creates  liabilitj 
if  it  did  not  before  exist,  can  apply  only  to  real 
estate,  in  a  condition  to  be  reached  by-  other 
debts.  The  language  of  the  section  is  compap 
ralive,  comparing  the  charge  it  creates  with 
other  charges,  and  giving  it  the  priority  over 
them.  Before  the  passage  of  the  act  against 
fraudulent  devisees,  lands  devised  were  not 
liable  for  any  debt  whatever,  and  that  statute 
expressly  protects  devisees  for  the  payment  of 
deots,  and  declares  them  valid  ^  it  protects  the 
trust,  and  leaves  the  estate  to  its  operation.  The 
act  of  assembly  applies  to  legal  and  not  to  ^oi- 
table  assets.  Wnerever  real  estate  is  made 
ecjuitable  assets  by  the  will,  the  equitable  prin- 
ciple must  prevail,  and  the  ward  is  entitled  only 
to  his  proportion  of  the  fund  arisins  from  the 
general  estate  of  the  guardian.    Ihia. 

7.  It  is  within  the  scope  of  the  general  powers 
of  a  suardian  to  ^ake  a  lease  of  the  lands  of  his 
ward  and  remove  incumbrances  therefrom ;  and 
if  a  guardian  convey  certain  lands  of  his  ward 
in  trust  to  secure  a  debt,  for  which  other  lands 
of  the  ward  are  bound  by  an  elegit,  and  thus 
discharfi;e  the  latter  from  the  incumbrance,  a 
court  of  equity  will  sanction  the  contract,  e^ie- 
cially  if  it  appears  to  have  been  beneficial  to  the 
ward.  RondcPs  Heirs  v.  BarkUy  et  of.,  1  Brock. 
C.  C.  R.  356. 

8.  By  the  law  of  Virginia,  it  is  provided  that 
the  "  estate  of  a  guardian  or  curator,  appointed 
under  the  act,  not  under  a  specific  lien,  shaJJ, 
after  the  death  of  such  guardian  or  curator,  be 
liable  for  whatever  may  be  due  from  him  or  ber 
on  account  of  his  or  her  guardianship^  or  his  or  ber 
ward,  before  any  other  debt  due  from  him  or  ber 
(see  act  concerning  guardians,  &c.,  1  Rev.  C6., 
ch.  108,  sec.  12,  p.  408),  and  that  the  executors 
or  administrators  of  a  guardian,  or  a  committee^ 
or  of  any  other  person  who  shall  have  beea 
chargeable  with,  or  accountable  for  the  estate 
of  a  ward,  idiot  or  lunatic :  or  the  estate  of  a 
dead  person,  committed  to  their  testator  or  intes- 
tate, by  a  court  of  record,  shall  pay  so  much  as 
shall  be  due  from  the  testator  or  mtestate,  to  the 
ward,  idiot  or  lunatic,  or  to  the  legatees  or  per- 
sons entitled  to  distribution,  before  any  proper 
debt  of  their  testator  or  intestate."  Heldf  that  the 
twelfth  section  of  the  law  concerning  guardianajy 
and  the  sixtieth  section  of  the  act  concerning 
wills,  &c.,  having  both  been  passed  at  the  same 
session  of  the  legislature,  and  being  in  pari  ma- 
teria, must  be  considered  in  connexion,  as  if 
they  were  parts  of  the  same  act :  that  the  latter 
section  applies  only  to  executors  ani'  adminie- 
trators,  in  the  administration  of  the  effects  of 
their  testator  or  intestate,  that  come  to  their 
hands  in  their  official  character^  giving  prioritj 
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to  debts  due  to  a  ward,  or  idiot,  or  lunatic,  or  the 
eitate  of  a  dead  person,  &c.,  over  all  others,  but 

{placing  them  all  on  the  same  footing  with  re- 
ierence  to  each  other.    Black  v.  Scottj  2  Brock. 
C.  C.  R.  325. 

9.  If  A  be  the  executor  of  B,  and  testamentary 
guardian  of  C,  the  daughter  of  B,  and  the  testa- 
tor give  a  bona  as  a  specific  legacy  to  his  daugh- 
ter, and  A  receives  the  bond  ana  charges  him- 
self, in  his  executor's  account,  with  the  amount 
thereof,  ^Mo  be  paid  to  his  ward,"  and  writes  to 
the  obligor  in  the  bond,  that  he  shall  make  him- 
oeif  debtor  to  his  ward  for  the  legacy,  and  hold 
the  obligor  as  bound  to  himself.  Held,  1st : — 
That  this  is  an  assent  of  the  executor  to  the  le- 
gacy, and  a  payment  of  it  to  the  guardian,  as 
much  as  if  the  characters  were  united  in  one 
person.  2d.  That  the  sureties  of  A,  in  the  ex- 
ecutor's bond  (as  well  as  the  executor),  are  dis- 
charged from  liability  for  the  legacy  under  the 
executor's  bond.  3d.  That  A  was  chargeable, 
as  guardian,  but  as  he  ^dre  no  bond  in  that  cha- 
racter, his  heirs,  on  his  death,  are  not  bound, 
though  the  debt  remains  one  of  first  dignity 
against  his  personal  estate.  Alston  v.  Mwnfora^ 
1  Brockenb.  C.  C.  R.  267. 

10.  If  there  be  four  testamentary  guardians, 
one  of  the  four  has  a  right  to  receive  a  legacy 
for  the  ward,  from  the  executor,  and  to  give  a 
receipt  to  him  for  the  same;  and  the  acquittance 
to  him  is  good,  without  requiring  the  joint  re- 
ceipt of  ail.  And  on  the  same  principle,  if  the 
character  of  executor  and  of  receivins:  guardian, 
be  united  in  the  same  person^  the  ffuaixlian  who 
charges  himself,  dischaiges  himself  as  executor. 
Ibid. 


GRAND  JURY. 

1.  The  grand  jury  having  received  testinoony 
of  a  person  not  under  oath,  the  indictment  was 
quashed,  as  irregularly  found.  2  Gallis.  C.  C.  R. 
264. 

2.  No  act  of  congress  confers  on  the  United 
States'  courts  the  right  to  summon  grand  juries, 
or  describes  their  powers.  The  laws  of  congress 
have  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction;  and,  since  this  juris- 
diction can  only  be  exercised  through  the  in- 
strumentality of  grand  juries,  the  power  to  direct 
them  results  by  necessary  implication.  Hence, 
the  powers  of  grand  juries  are  co-extensive 
with,  and  are  limited  by  the  criminal  jurisdic- 
tion of  the  courts  to  which  they  are  an  appen- 
dage. Hence,  too,  a  presentment  by  a  grand 
jury  in  the  circuit  court  of  the  United  States  of 
an  offence  of  which  that  court  has  no  jurisdic- 
tion, is  coram  non  judice;  and  is  no  legal  foun- 
dation for  any  prosecution,  which  can  only  be 
instituted  on  the  presentment  or  indictment  of  a 
erand  jury,  to  be  carried  on  in  another  court,  un- 
less that  court  has  no  right  to  direct  grand  juries. 
But  the  district  courts  of  the  United  States  have 
that  power  as  completely  as  the  circuit  courts, 
to  the  extent  of  their  criminal   jurisdiction. 


Unittd  States  v.  Hill  et  al^  1  Brockenb.  C.  C.  R. 
156. 

3.  The  accused  may  take  exception  to  the 
panel  of  the  grand  jury  when  it  is  called  over 
Dv  the  clerk  of  the  circuit  court,  at  the  opening 
of  the  court.  This  is  the  proper  time  for  an  ex- 
ception.    1  Burr's  Trial,  31,  37. 

4.  The  marshal  is  authorized  by  the  law  of 
Virginia  to  summon  twenty-four  grand  jurymen. 
If  twenty-five  persons  are  summoned,  the  twen- 
ty-fifth must  oe  struck  off.  The  twenty-four 
first  summoned  constitute  the  grand  jury,  of 
whom  sixteen  are  a  quorum.  If  the  panel  has 
been  completed  by  tne  marshal,  and  deficien- 
cies afterwards  occur,  they  must  be  supplied 
from  the  bystanders.     Ihid,  37. 

5.  '^  I  am  not  satisfied  that  a  court  ought  to 
inspect  the  papers  which  form  a  part  of  a  wit- 
ness's testimony,  before  he  is  sent  to  the  grand 
jury.  This  would  render  it  necessary  to  ex- 
amine the  witness  in  open  court."  Per  Mr. 
Chief  Justice  Marshall.     1  Burr's  Trial,  202. 

6.  The  grand  jury  are  not  to  inspect  any  pa- 
pers but  such  as  formed  a  part  of  the  narrative 
of  the  witness  examined  by  them,  and  proved 
to  be  the  papers  of  the  person  against  whom  an 
indictment  was  exhibited.  Such  papers,  al- 
though not  the  papers  of  the  accused,  which 
tend  to  justify  the  witness,  may  be  examined; 
but  they  must  not  bear  on  the  accused.    Ibid, 

7.  The  marshal  has  no  power  to  dispense 
with  the  attendance  of  a  grand  juror  after  he 
has  been  summoned  as  one  of  the  panel.  The 
general  principle  is,  that  when  a  person  is  put 
on  the  panel,  he  stands  upon  it,  and  cannot  be 
displaced  by  the  marshal.  Per  Mr.  Chief  Jus- 
tice Marshall.     Ibid.  87. 

8.  If  any  one  on  the  panel  of  the  grand  jury 
has  made  up  his  mind  on  the  case,  he  had  bet- 
ter withdraw.     Ibid.  41. 

9.  The  circuit  court  established  the  following 
questions,  as  proper  to  be  put  to  the  jurors. 
First,  Have  you  made  up  your  mind  on  the  case, 
or  on  the  guilt  or  innocence  of  the  defendant 
from  the  statement  you  have  seen  in  the  news- 
papers or  otherwise  ?  Have  you  formed  or  ex- 
pressed, or  delivered  an  opinion  of  the  guilt  or 
innocence  of  the  accused  ?    Ibid,  48. 

10.  Witnesses  for  the  defendant,  are  never 
sent  to  the  grand  jury,  but  by  the  consent  of  the 
prosecution.  Unttta  Stales  v.  White^  2  Wash.  C. 
C.  R.  29. 


GRANT. 


1.  A  legislative  grant  and  confirmation  vests 
an  indefeasible  and  irrevocable  title ;  it  is  not 
revocable  in  its  own  nature,  or  held  only  durante 
bene  plaoito.  Terret  tt  d,  v.  Taylor  et  at.,  9 
Cranch,  43;  3  Cond.  Rep.  254. 

2.  The  kin^  of  Great  Britain  granted  a  char- 
ter of  a  town  m  that  part  of  the  province  of  New 
Hampshire,  which  is  now  Vermont,  to  be  divided 
among  the  grantees,  and  to  be  held  on  certair 
conditions  mentioned  in  the  charter.    The  do 
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fendants^  who  were  one  of  the  grantees,  were  a 
society  in  England,  incorporated  by  a  charter 
from  the  king.  A  8cire  facias  was  issued  on  be- 
half of  the  plaintiffs,  reaairing  the  defendants 
to  show  cause  why  a  forfeiture  of  their  right  to 
the  lands  had  not  oeen  incurred ;  and  assigning 
as  grounds  of  forfeiture  a  non-performance  of 
the  conditions  on  which  the  lands  were  held, 
and  riolations  of  their  charter  of  incorporation. 
On  demurrer  to  the  scire  facias,  Held,  that  such 
violations  of  their  charter  of  incorporation  could 
not  be  thus  collaterally  drawn  in  question,  but 
that  it  should  be  vacated  by  some  direct  pro- 
ceeding for  the  pur[)08e.  People  of  Vermont  v. 
Society  for  PropagfUing  the  Gospel  Paine'sC.  C. 
R.  652. 

3.  Among  the  conditions  of  the  grant  were, 
that  the  grantees,  their  heirs  and  assigns,  should 
pay  rent  and  cultivate  a  certain  portion  of  the 
land :  Heldj  by  the  circuit  court,  that  no  reason 
of  public  policy  exempted  the  defendants  from 
the  performance  of  these  conditions^  and  that 
tbey  were  within  their  letter  and  spirit.     Ibid. 

4.  Each  grantee  was  to  pay  annually,  for  the 
first  ten  years,  an  ear  of  corn,  rent,  for 'his  share 
of  the  land,  if  lawfully  demanded :  Held,  by  the 
circuit  court,  that  this  was  a  mere  nominal  rent, 
and  its  non-payment  not  a  ground  of  forfeiture  : 
atid  that  the  breach  of  the  condition  was  ill  as- 
signed, as  there  was  no  averment  that  it  had 
been  lawfully  demanded.     Ibid. 

5.  After  the  first  ten  years,  a  rent  of  one  shil- 
ling for  every  hundred  acres,  was  to  be  paid  an- 
nually to  the  grantor,  in  his  council  chamber  m 
Portsmouth,  or  to  such  ofiicer  as  should  be  ap- 
pointed to  receive  the  same:  Held,  by  the  cir- 
cuit court,  that  payment  at  the  place  appointed 
bad  been  rendered  impossible  by  the  separation 
of  the  countries;  and  that  the  plaintifis  should 
have  averred,  that  they  had  appointed  another 
place  of  payment,  or  an  ofllcer  to  receive  the 
payment,  and  that  notice  thereof  had  been  given 
to  the  defendants.    Ibid. 

6.  The  validity  of  a  legislative  grant,  does 
not  depend  on  its  containing  the  technical  terms 
Bsual  m  a  conveyance.  Rutherford  v.  Greeners 
Heirs,  2  Wheat.  196 ;  4  Cond.  Rep.  83. 

7.  It  is  an  acknowledged  rule  of  law,  that  if 
a  grant  is  made  on  a  condition  subseauent,  and 
its  performance  becomes  impossible  oy  the  act 
of  the  grantor,  the  condition  is  void.  United 
States  V.  Arredondo  et  al.,  6  Peters,  691. 

8.  Before  the  cession  of  Florida  to  the  United 
States,  by  Spain,  a  grant  of  a  certain  quantity 
of  land  was  made  on  the  condition  of  the  set- 
tlement of  two  hundred  Spanish  families  on  the 
land,  which  condition  was  not  complied  with,  in 
fact,  before  the  cession.  The  question  before 
the  supreme  court  was,  has  the  condition  been 
complied  with  in  law,  or  has  such  matter  been 
presented  to  the  court,  as  dispenses  with  the  per- 
formance of  the  condition,  and  divests  the  grant 
of  it.  In  delivering  the  opinion  of  the  court, 
Mr.  Justice  Baldwin  said:  "It  is  an  acknow- 
ledged rule,  that  a  grant,  if  made  on  a  condition 
sabseaaentj  and  its  performance  becomes  im- 
possible by  the  act  of  the  grantor,  the  grant  be- 


comes single.  We  are  not  prepared  to  say.  that 
the  condition  of  settling  two  hundred  Americaa 
families  in  an  American  territory  has  been,  or  is 
possible ;  the  condition  was  not  onreasomble  or 
unjust  at  the  time  it  was  imposed ;  its  perform- 
ance would,  probably^  have  oeen  deemed  a  fair 
and  adequate  consideration  for  the  grant,  had 
Florida  remained  a  Spanish  province.  But  to 
exact  its  performance  after  its  cession  to  the 
United  States,  would  be  demanding  the  <  sum- 
mum  jus'  indeed  ^  and  enforcing  a  forfeiture  on 
principles  which,  if  not  forbidden  by  the  com- 
mon law,  would  be  utterly  inconsistent  with  its 
spirit.  If  the  case  required  it,  we  might  feel 
ourselves,  at  all  events,  justified,  if  not  com- 
pelled to  declare,  that  the  performance  of  this 
condition  had  become  impossible  bj  the  act  of 
the  grantors,  by  the  transfer  of  the  territory,  the 
change  of  government,  manners,  habits,  condi- 
tions, laws,  religion,  and  all  the  social  and  po- 
litical relations  of  society."     Ibid. 

9.  IT  an  equitable  title  be  merged  in  a  grant, 
the  party  has  no  relief  in  equity,  although 
the  grant  be  void  as  being  ooDtrary  to  Jaw. 
Preston  v.  Tremble,  7  Craoch,  354  i  2  Good.  Rep. 
528. 

10.  The  grants  of  land,  in  the  possession  of 
the  Indians,  by  the  governor  of  Florida,  mider 
the  crown  of  Spain,  were  good  to  pass  the  right 
of  the  crown<  The  grants  severed  them  from 
the  royal  domain,  so  that  they  became  private 
property,  which  was  not  ceded  to  the  united 
States  Dy  the  treaty  with  Spain.  United  States 
V.  Fernandez,  10  Peters,  303. 

1 1 .  At  common  law,  a  grant  to  a  deceased  per- 
son will  pass  no  estate  to  his  heirs.  Dovg&erfjf's 
Heirs  v.  Edmiston,  1  Cooke,  134. 

12.  A  contract  is  a  compact  between  two  or 
more  persons,  and  is  either  executory  or  executed. 
An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do  or  not  to  do  a  particular 
thing.  A  contract  executed  is  oue  in  which  the 
object  of  the  contract  is  performed,  and  this  dif- 
fen  in  nothing  from  grant.  Fletcher  v.  Peek,  € 
Craneh.  87 )  2  Cond.  Rep.  308. 

13.  tJnder  a  fair  construction  of  the  constitu- 
tion, grants  are  comprehended  under  the  term 
contracts.    Ibid. 

14.  Where  a  law  is  in  its  nature  a  oootract, 
where  absolute  rights  have  vested  under  that 
contract,  a  repeal  of  the  law  cannot  divest  those 
rights.    Ibid. 

15.  A  party  to  a  contract  cannot  pronouoee 
his  own  deed  invalid,  although  the  party  be  a 
sovereign  state.  A  grant  is  a  contract  executed. 
Ibid. 

16.  A  grant  of  land,  by  name,  in  the  Polow- 
mas,  superadding  the  courses  and  distances  of 
the  lines  thereof,  which  was  reserved,  was  found 
to  exclude  part  of  the  island,  passed  the  whole 
island.  Lfidge^s  Lessee  v.  Lee,  6  Cianch,  237;  2 
Cond.  Rep.  368. 

17.  There  are  cases  in  which  a  grant  is  abeo* 
lutely  void,  as  where  the  state  had  no  title  to  the 
thin^  granted,  or  where  the  ofiicer  bad  no  au- 
thority to  issue  the  grant,  &o.  In  such  cases  the 
validity  of  the  grant  is,  necessarily,  examinable 
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Ml  ]aw.  FMs  Lessee  ▼.  WenddU  et  d.,  5  Wheat. 
$93;  4  Cond.  Rej).  650. 

18.  A  ^rant  raises  a  presuinption  that  every 
prerequisite  to  its  issuing  was  complied  with ; 
and  a  warrant  is  evidence  of  (he  existence  of  an 
entry.  But  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no  right 
accrued  under  the  act  of  North  Carolina  of  1777, 
and  the  grant  is  void.    Ibid. 

19.  It  is  essential  to  the  validity  of  a  grant, 
that  the  thing  granted  should  be  so  described  as 
to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind :  but  it  is  not  necessary 
that  the  grant  itself  could  contain  such  a  de- 
scription, as,  without  the  aid  of  extraneous  tes* 
timony.  to  ascertain  precisely  what  is  conveyed. 
Natural  objects  called  for  m  a  gruat,  must  be 
proved  by  testimony  consistent  with  the  grant, 
out  not  found  in  it.  Blake  et  (d.  v.  Dokerty  et  oZ., 
5  Wheat.  359 ',  4  Cond.  Bep.  682. 

20.  "In  the  nature  of  things,  the  supreme 
court  perceives  no  reason  why  the  grant  of  the 
land  in  controversy,  should  not  be  good  for  land 
which  it  might  lawfully  pass,  and  void  as  to  that 
part  of  the  tract  for  the  granting  of  which  the 
office  had  not  been  open.  It  is  every  day's 
practice  to  make  grants  for  lands  which  have  in 
part  been  granted  to  others.  It  has  never  been 
suggested  that  the  whole  grant  is  void,  because 
a  part  of  the  land  was  not  grantable.''  Fetter^ 
son^s  Lessee  v.  Jenckesy  2  Peters,  235. 

21.  The  principle,  that  a  patent  conveying  lands 
lying  partly  within  and  partly  without  the  ter- 
ritory retained  bv  the  Indians,  was  void  as  to  so 
mucn  as  lay  within  it,  and  valid  for  the  residue, 
was  settled  by  the  court  in  the  case  of  Dan  forth 
V.  Wear,  9  Wheaton,  673.  This  decision  was 
made  on  a  patent  depending  on  the  statutes  of 
North  Carolina,  which  contain  prohibitions  at 
least  as  strong  as  those  of  Georgia.    Ibid,  236. 

22.  No  grant  of  land  by  the  United  States  can 
affect  pre-existing  titles.  City  of  New  Orleans 
V.  De  Armas  et  d.,  9  Peters,  224. 

23.  There  are  cases  when  grants  and  securi- 
ties made  contrary  to  the  prohibitions  of  a  sta- 
tute in  part,  are,  upon  the  true  construction  of 
the  intent  of  the  statute,  void  in  toto.  But  it  is 
very  different  in  cases  standing  merely  oa  the 
common  law.  And.  therefore,  at  the  common 
law,  in  order  to  make  a  grant  void,  in  toto,  for 
fraud  or  covin,  the  fraud  or  covin  must  infect  the 
whole  transaction,  or  be  so  mixed  up  in  it  as  not 
to  be  capable  of  a  distinct  and  separate  conside- 
ration.    Winn  y,  Patterson,  9  Peters,  664. 

24.  A  grant  may  be  good  for  part  of  the  land 
granted,  and  bad  as  to  other  parts  of  the  same. 
/bid. 

25.  The  subject  of  grants  of  land  within  the 
Indian  boundary,  which  had  not  \^  any  official 
act  been  declared  a  part  of  the  royal  domain, 
was  fully  and  ably  considered  in  the  case  ot 
Johnson  v,  Mcintosh,  8  Whea^.  543 ;  5  Cond.  Rep. 
515.  Every  European  government  claimed  and 
exercised  the  rigbt  of  granting  lands,  while  in 
the  occupation  of  the  Indians.  United  States  v. 
FemandeZf  10  Peters,  303. 

26.  It  would  be  a  dangeroiiB  doctrine  to  coo^ 


sider  the  issuing  of  a  grant,  as  conclusive  evi- 
dence of  a  right  in  the  power  which  issued  it. 
On  its  face  it  may  be  conclusive,  and  cannot  be 
oontroverted ',  but  if  the  thing  granted  was  not 
in  the  grantor,  no  right  passes  to  the  grantee. 
New  Orleans  v.  The  United  StaUs,  10  Peters,  662. 

27.  The  supreme  court  has  uniformly  held, 
that  the  term  "grant,"  in  a  treaty,  comprehends 
not  only  those  which  are  made  in  form,  but  also 
any  concession,  warrant,  order,  or  permission  to 
survey,  possess,  or  settle,  whether  evidenced  by 
writing  or  parol,  or  presumed  from  possession ; 
and  tlutt  in  the  term  "  laws,"  is  included  custom 
and  usage,  when  once  settled ;  though  it  may 
be  comparatively  of  recent  date,  and  is  not  one 
of  those  to  the  contrary  of  which  the  memory 
of  man  runneth  not,  wmch  contributed  so  much 
to  make  up  the  common  law  code,  so  justly  ve- 
nerated.   Strother  v.  Lucas,  6  Peters,  763. 

28.  A  grant  may  be  made  by  a  law,  as  well 
as  a  patent  pursuant  to  a  law ;  and  a  confirma- 
tion by  a  hiw,  is  as  fully  to  all  intents  and  pur- 
poses a  grant,  aa  if  it  contained  in  terms  a  grant 
de  novo.    Ibid. 

29.  Grants  of  land  in  Florida,  by  the  governor, 
made  before  the  cession  of  the  territory,  were 
made  valid  by  the  treaty*,  according  to  their 
terms.    See  Florida  Land  Titles,  ante,  page  748. 

30.  Presumptions  of  a  grant,  arising  fiom  lapse 
of  time,  are  applied  to  corporeal  as  well  as  in^ 
corporeal  hereditaments.  These  may  be  re> 
butted  by  contrary  presumptions,  and  can  nevei 
arise  where  all  the  circimxstances  are  peifectly 
consistent  with  the  non-existence  of  the  grant. 
A  fortiori,  they  cannot  arise  where  the  claim  is 
of  such  a  nature  as  is  at  variance  with  the  sup- 
position of  a  grant.  Ricard  v.  Williams,  7  Wheat. 
59;  5  Cond.  Hep.  237. 

31.  In  general  the  presumption  of  a  grant  ia 
limited  to  periods  analogous  to  the  statute  of 
limitations,  m  cases  where  the  statute  does  not 
apply.  Where  the  statute  applies^  the  presump- 
tion is  not  generally  resorted  to ;  out  if  the  cir- 
cumstances of  the  case  are  very  cogent  and  re- 
quire it,  a  grant  may  be  presumed  within  a  short 
period  of  the  statute.    Ibid. 

32.  The  colonial  charters,  a  ^at  portion  of 
the  individual  grants  by  the  proprietary  and  royal 
governments,  and  a  still  greater  portion  by  the 
states  of  the  Union  after  the  revolution,  were 
made  for  landa  within  the  Indian  hunting- 
grounds.  North  Carolina  and  Virginia  to  a  great 
extent  paid  their  officers  and  soldiers  of  the  re- 
volutionary war  by  such  grants,  and  extinguish- 
ed the  arrears  due  the  army  by  similar  means. 
It  was  one  of  the  great  resources  which  sus- 
tained the  war,  not  only  by  those  states,  but  by 
other  states.  The  ultimate  fee,  encumbered 
with  the  right  of  Indian  occupancy,  was  in  the 
crown  previous  to  the  revolution,  and  in  the 
states  of  the  Union  afterwards,  and  subject  to 
grant.  This  right  of  occupancy  was  protected 
by  the  politiciu  power,  and  respected  by  the 
courts,  until  extinguished,  when  the  patentee 
took  the  unencumbered  fee.  So  the  supreme 
court  and  the  state  courts  have  uniformly  held. 
Clark  V.  Smith,  13  Peters,  195. 
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GUARANTY. 

1.  A  letter  from  the  defendants  to  J.  M.,  say- 
ing the;)^  would  be  his  security  for  one  hundred 
and  thirty  barrels  of  corn,  payable  in  tweWe 
months,  will  maintain  an  action  of  assumpsit 
against  the  defendants  upon  the  faith  of  the  let- 
ter, in  favour  of  any  one  who  has  given  credit 
to  J.  M.  for  the  corn.  Lawrason  v.  Mason^  3 
Cranch,  492;  1  Cond.  Rep.  605. 

2.  A  letter  of  credit,  addressed  by  mistake  to 
John  and  Joseph,  and  delivered  to  John  and  Je- 
remiah, will  not  support  an  action  by  John  and 
Jeremiah  for  goods  furnished  by  tnem  to  the 
bearer,  upon  the  faith  of  the  letter  of  credit.  It 
is  not  a  written  contract  between  the  plaintiffs 
and  defendants,  and  parol  proof  cannot  be  admit- 
ted to  make  it  such.  It  is  not  a  case  of  fraud, 
ambiguity  or  mistake,  on  the  part  of  the  plain- 
tiffs. Grant  v.  Nat/lor^  4  Cranch,  224;  2  Cond. 
Rep.  95. 

3.  The  construction  of  a  letter  of  credit  or 
guaranty,  must  be  the  same  in  a  court  of  equity 
as  in  a  court  of  law ;  and  any  facts  which  might 
be  introduced  in  one  court  to  explain  the  trans- 
action, may  be  introduced  into  the  other.  Rus^ 
sell  V.  ClarVs  Ex'rs  et  al.,  7  Cranch,  69 ;  2  Cond. 
Rep.  417. 

4.  To  charge  one  person  with  the  debt  of  an- 
other, the  undertaking  must  be  clear  and  expli- 
cit.   i6td. 

5.  It  is  the  duty  of  him  who  gives  credit  to 
another  upon  the  responsibility  or  general  un- 
dertaking of  a  third  person,  immediately  to  give 
notice  to  the  latter  of  the  extent  of  his  engage- 
ment.   Ibid. 

6.  A  fraudulent  representation  will  subject 
the  person  giving  it,  to  the  damages  sustained 
by  the  person  trusting  to  it.    Ibid, 

7.  A  misrepresentation  of  the  solidity  of  a 
mercantile  house,  made  under  a  mistake  of  the 
fact,  without  any  interest  6r  fraudulent  intention, 
is  not  a  sufficient  ground  on  which  an  action  can 
be  sustained,  although  the  plaintiff  ma^  have 
sustaitied  damage  by  reason  of  such  misrepre- 
sentation.   Ibid. 

6.  A  merchant  who  endorses  the  bills  of  an- 
other on  the  faith  of  the  guaranty  of  a  third  per- 
son, cannot,  in  case  of  the  insolvency  of  the  prin- 
cipal debtor  and  of  the  guarantee,  resort  to  a 
trust  fund  created  by  the  principal  debtor  for  the 
indemnity  of  the  guarantee,  for  the  amount  for 
which  the  guarantor  was  liable.    Ibid. 

9.  When  the  guarantee  is  insolvent,  a  court 
of  equity  will  not  decree  the  money  raised  for 
his  indemnity  to  be  paid  to  him,  without  secu- 
rity being  first  given  that  the  debt  of  the  princi' 
pal  will  be  paid.    Ibid. 

10.  In  case  of  a  warranty  and  indemnity,  a 
judgment  against  the  person  to  be  indemnified, 
if  fairly  obtained,  especially  if  on  notice  to  the 
warrantor,  it  is  evidence  in  the  suit  against  the 
warrantor,  on  his  contract  of  indemnity.  Clark^s 
ExWs  V.  Carrington,  7  Cranch,  308 ;  2  Cond.  Rep. 
507. 

11.  B.,  a  merchant  in  New  York,  wrote  to  L., 
a  merchant  in  New  Orleans,  on  the  9th  of  Janu- 
ary^ 1806,  stating  that  a  ship  belonging  to  T.|  of 


P.,  was  ordered  to  New  Orleans  for  freight,  and 
requesting  L.  to  procure  a  freight  for  her,  and 
purchase  and  put  on  board  of  her  five  hundred 
bales  of  cotton,  on  the  owner's  account,  '*for  the 
payment  of  shipments  on  owner's  account,  the 
bills  of  T.  on  roe,  at  sixty  days,  will  meet  due 
honour."  On  the  13th  of  February  next,  the 
same  request  was  repeated  in  another  letter,  and 
enclosing  a  letter  from  T.  to  L.,  giving  L.  inslrao- 
tions ;  and  T.  continued  to  correspond  with  L., 
adding,  <*  thy  bills  on  me  for  T.'s  acoooot  will 
meet  due  honour.''  On  the  24th  of  July,  1806^ 
B.  wrote  again  to  L.  on  the  same  subject,  adding 
''  the  owners  wish  her  loaded  on  their  own  ac- 
count, for  the  payment  of  which  thv  bills  on  me 
will  meet  due  honour  at  sixty  days'  sight."  L. 
proceeded  to  purchase  and  ship  cotton,  and  drew 
Dills  on  T..  which  were  paia.  He  afterwards 
drew  two  bills  on  T.,  in  New  York,  which  were 
protested  for  non-payment,  he  having  in  the 
mean  time  failed;  and  about  two  years  after- 
wards drew  bills  on  B.  for  the  balance  doe,  in- 
cluding the  two  protested  bills,  damages  and  in- 
terest. Held,  that  the  letters  of  February'  Idth 
and  July  24th  contained  no  revocation  of  the 
letter  in  the  undertaking  of  January  9th ;  that 
although  the  bills  on  T.  were  not  drawn  accord- 
ing to  B.'s  assumption,  this  could  only  affect  the 
rigtit  of  L.  to  recover  the  damages  paid  by  him 
on  the  return  of  the  bills,  but  that  L.  had  still  a 
right  to  recover  on  the  original  guaranty.  Hddj 
also,  that  L.,  by  making  his  election  to  draw  on 
T.  in  the  first  instance,  did  not  thereby  preclude 
himself  from  resorting;  to  B.,  whose  undertaking 
was,  in  effect,  a  promise  to  furnish  the  funds  ne- 
cessary to  carry  the  adventure  into  execution. 
Heldj  also,  that  L.  had  a  right  to  recover  from 
B.  the  commissions,  disbursements,  and  other 
charges  of  the  transactions.  Lanusse  v.  Barker^ 
3  Wheat.  101 ;  4  Cond.  Rep.  204. 

12.  A  letter,  stating  "my  son  W.  mentioned 
to  me,  that  in  consequence  of  your  esteem  and 
friendship  for  him,  you  had  caused  and  placed 
property  of  yours  and  your  brother's  in  his  hands 
lor  sale,  and  that  it  is  probable  from  time  to  time 
you  may  have  considerable  transactions  toge- 
ther; on  my  part  I  think  proper  to  euaranty  to 
you  the  conduct  of  my  son,  and  shall  hold  my- 
self liable,  and  do  hold  myself  liable  for  the 
faithful  discharge  of  all  his  engagements  to  yoo, 
both  now  and  in  future,"  will  extend  to  a  part- 
nership debt  incurred  by  W.  to  the  two  broihei& 
Drummond  v.  Prestmanj  12  Wheat.  515 ;  6  Good. 
Rep.  620. 

13.  In  snch  a  case,  the  record  of  a  jadgmeot 
confessed  by  the  principal,  W^  to  R.  D.,  as  sur- 
viving partner  of  R.  &  C.  D.,  for  the  amount  of 
the  debt  due  by  W.  to  the  partnership  firm,  was 
held  to  be  admissible  in  evidence,  inter  alia,  to 
charge  the  guarantor  under  his  letter  of  gnanuity. 
i6td. 

14.  A  letter  of  credit  w*as  written  by  Edmond 
ston,  of  Charleston,  South  Carolina,  to  a  commer- 
cial house  at  Havana,  in  favour  of  J.  &  T.  Rob- 
son,  for  fifty  thousand  dollars,  <<  which  sum  ihej 
may  invest  through  y]ou  in  the  produce  of  yoar 
island."  On  the  arrival  of  Thomas  Robsoo  ia 
Havana,  the  house  to  whom  the  letter  c^  Ifr. 
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Sdmondston  was  addressed,  was  unable  to  un- 
dertake the  business,  and  introduced  Thomas 
Robson  to  Drake  &  Mitchel,  merchants  at  that 
place,  exhibiting  to  them  the  letter  of  credit  from 
Mr.  Edmondston.  Dmke  &  Mitchel,  on  the 
faith  of  the  letter  of  credit,  and  at  the  request 
of  Thomas  Robson,  made  larse  shipments  of 
coffee  to  Charleston,  for  which  they  were,  by 
agreement  with  Thomas  Robtion,  to  draw  upon 
Goodhue  &  Co.,  of  New  York,  at  sixty  days, 
where  insurance  was  to  be  made.  Of  this  agree- 
ment Edmondston  was  informed,  and  he  con- 
firmed it  in  writing.  For  a  part  of  the  cost  of 
the  coffee  so  shipped,  Drake  &  Mitchel  drew 
bills  on  New  York,  which  were  paid  ',  and  after- 
wards, in  consequence  of  a  change  in  the  rate 
of  exchange,  they  drew  for  the  balance  of  the 
shipments  on  London.  This  was  approved  of 
by  J.  &  T.  Robson,  but  was  not  communicated 
to  Edmondston.  To  provide  for  the  payment  of 
the  bills  drawn  on  London  by  Drake  &  Mitchel, 
the  agents  of  J.  &  T.  Robson  remitted  bills  on 
London,  which  were  protested  for  non*payment ; 
and  Drake  &  Mitchel  claimed  from  Edmondpton, 
under  the  letter  of  credit,  payment  of  their  bills 
on  London.  Heldj  that  Mr.  Edmondston  was 
not  liable  for  the  same.  Edmondston  v.  Drake 
(f  Mitchel^  5  Peters,  624. 

15.  It  would  be  an  extraordinary  departure 
from  that  exactness  and  precision  which  is  an 
important  principle  in  the  law  and  usage  of  mer- 
chants, if  a  merchant  should  act  on  a  letter  of 
credit,  »uch  as  that  in  this  case;  and  hold  the 
writer  responsible,  without  giving  notice  to  him 
that  he  had  acted  upon  it.    Ibid, 

16.  Action  upon  the  following  letter  of  guaranty 
written  by  the  defendants  and  delivered  to  the 
plaintiffs :  ^'Our  friend,  Mr.  Chester  Harinff,  to 
assist  him  in  business,  may  require  your  aid  irom 
time  to  time,  either  by  acceptance  or  endorse- 
ment of  his  paper,  or  advances  in  cash )  in  order 
to  save  you  from  harm  in  so  doing,  we  do  here- 
by bind  ourselves,  severally  and  jointly,  to  be 
responsible  to  you  at  any  time  for  a  sum  not  eX' 
oneiVmrr  eight  thousand  dollars,  should  the  said 
C.  H.  fail  to  do  so.''  One  count  in  the  declara- 
tion was  for  money  lent,  and  money  had  and  re- 
ceived. Heldy  that  upon  a  collateral  undertaking 
of  this  sort,  no  such  suit  is  maintainable.  Doug- 
lass v.  Reynolds^  7  Peters,  113. 

17.  The  depositions  of  several  witnesses,  clerks 
in  the  counting-house  of  the  plaintiffs,  were  ad- 
mitted on  the  trial  of  the  cause,  in  which  the 
witnesses  stated  that  they  knew  that  a  letter  of 
credit  was  considered  by  the  plaintiff  as  covering 
any  balance  due  by  C.  H.  to  them  for  advances 
from  time  to  time,  to  the  amount  of  eight  thou- 
sand dollars;  that  advances  were  made,  and 
moneys  paid  by  them  on  account  of  C.  H.  from 
the  time  of  receiving  the  said  letter,  predicated 
on  the  letter  always  protecting  the  plaintiffs  to 
the  amount  of  eight  thousand  dollars;  and  that 
it  was  considered  in  the  counting-house  as  a  con- 
tinuing letter  of  credit,  and  so  acted  upon  by  the 
plaintiflfs.  Held,  that  this  evidence  was  rightly 
admitted  to  estaolish  that  creait  had  been  given 
to  C.  H.  on  the  faith  of  it,  from  time  to  time,  and 
that  it  was  treated  by  tho  plaintiffs  as  a  continu- 


ing guaranty;  so  that  if,  in  point  of  law,  it  was 
entitled  to  that  character,  the  plaintiffs'  claim 
might  not  be  open  to  the  suggestion  that  no  such 
advances,  acceptances,  or  endorsements  had  been 
made  upon  the  credit  of  it.  The  evidence  was 
not  open  to  the  objection,  that  it  was  an  attempt 
by  parol  evidence  to  explain  a  written  contract. 

18.  Nothing  can  be  clearer,  upon  principle, 
than  that  if  a  letter  of  credit  is  given,  but  in  fact 
no  advances  are  made  upon  the  faith  of  it,  the 
party  is  not  entitled  to  recover  for  any  debts  due 
by  him  from  the  debtor  in  whose  favour  it  was 
given,  which  have  been  incurred  subsequently 
to  the  guaranty,  and  without  any  reference  to  it. 

19.  The  guaranty  in  this  case  covered  succes 
sive  advances,  acceptances  and  endorsements 
made  by  the  plaintiffs,  to  the  amount  of  eight 
thousand  dollars  at  any  subsequent  times,  toties 
quoties^  whenever  the  antecedent  transactions 
were  discharged.  It  was  a  continuing  guaranty. 
Ibid, 

20.  Every  instrument  of  this  sort  ought  to  re- 
ceive a  fair  and  reasonable  interpretation  accord- 
ing to  the  true  import  of  its  terms.  It  being  an 
engagement  for  the  debt  of  another,  there  is  cer- 
tainly no  reason  forgiving  it  an  expanded  signi- 
fication or  liberal  construction,  beyond  the  fair 
import  of  its  terms.    Ibid, 

21.  The  case  of  Russell  v.  Clarke's  Executors. 
7  Cranch,  69 ;  2  Cond.  Rep.  417 ;  and  Drummond 
v.  Prestman,  12  Wheat.  515;  6  Cond.  Rep.  620, 
cited  and  approved.    Ihid, 

22.  A  party  giving  a  letter  of  guaranty  has  a 
right  to  know  whether  it  is  accepted,  and  whether 
the  person  to  whom  it  is  addressed  means  to  give 
credit  on  the  footing  of  it  or  not.  It  may  be  most 
material  not  only  as  to  his  responsibility,  but  as 
to  future  rights  and  proceedings.  It  may  regu- 
late, in  a  great  measure,  his  course  of  conduct, 
and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  favour  it  was  given.  Especially 
it  is  important  in  the  case  of  a  continuing  guar- 
anty; since  it  may  guide  his  judgment  in  recal- 
ling or  suspending  it.    Ihid, 

23.  If  this  had  been  the  case  of  a  guaranty 
limited  to  a  single  transaction,  it  would  have  been 
the  duty  of  the  plaintiffs  to  have  given  notice  of 
the  advances,  acceptances  or  endorsements  made 
under  it  within  a  reasonable  time  after  they  were 
made.  But  this  being  a  continuing  piaranty,  in 
which  the  parties  contemplate  a  series  of  trans- 
actions, as  soon  as  the  defendants  had  received 
notice  of  the  acceptance,  they  must  necessarily 
have  understood  that  there  would  be  successive 
advances,  acceptances  and  endorsements,  which 
would  be  renewed  and  discharged  from  time  to 
time :  there  is  no  general  principle  upon  which 
to  rest,  that  notice  of  each  successive  transac- 
tion, as  it  arose,  should  be  given.  All  that  could 
be  required  would  be,  that  when  all  the  transac- 
tions under  the  guaranty  were  closed,  notice  of 
the  amount  for  which  the  guarantors  were  re- 
sponsible, should,  within  a  reasonable  time  after- 
wards, be  communicated  to  them.    Ibid, 

24.  A  demand  for  payment  of  the  sum  ad- 
vanced under  the  guaranty,  should  be  made  of 


816 


GUARANTY. 


Oomnty. 


the  person  to  whom  the  same  wan  made,  and  in 
case  of  non-payment  by  him,  notice  of  such  de- 
mand  and  non-payment  should  have  been  given 
in  a  reasonable  time  to  the  guarantors,  otherwise 
they  would  be  discharged  from  the  guaranty. 
By  the  very  terms  of  this  guaranty,  as  well  as 
by  the  general  principles  of  law,  the  euarantors 
are  only  collaterally  liable  upon  the  failure  of  the 
principal  debtor  to  pay  the  debt.  A  demand 
upon  him,  and  a  failure  on  his  part  to  perform 
his  engagements,  are  indispensable  to  constitute 
a  casus  UBderis.  The  crecfitors  are  not  bound  to 
institute  legal  proceedings  against  the  debtor, 
but  they  are  bound  to  use  reasonable  diligence, 
to  make  demand,  and  to  give  notice  of  non-pay- 
ment.   Ibid. 

25.  An  account  was  stated  between  the  plain- 
tiffs and  Chester  Haring,  showing  an  apparent 
balance  against  Haring  of  twenty-two  thousand 
five  hundred  and  seventy-three  dollars ;  and  at 
the  foot  of  the  account  the  plaintiff  gave  a  re- 
ceipt for  several  promissory  notes,  payable  at 
distant  periods,  dated  on  the  same  day  with  the 
account.  The  notes  were  drawn  by  C.  Haring, 
and  endorsed  by  Daniel  Greenleaf.  The  receipt 
stated  that  "  the  notes,  when  discounted,  the  pro- 
ceeds to  go  to  the  credit  of  this  account."  The 
notes  were  discounted,  and  the  proceeds  received 
by  the  plaintiffs,  but,  being  unpaid,  they  were 
protested ;  notice  of  their  non-payment  was  given 
to  the  endorsers,  and  they  were  afterwards  taken 
up  by  the  plaintiffs  as  endorsers  thereof.  Held, 
if  the  plaintiffs  below,  by  their  endorsements, 
were  compellable  to  pay,  and  did  afterwardspay 
the  notes  upon  their  dishonour  by  the  maxer, 
and  these  notes  fell  within  the  scope  of  the 
guaranty,  they  miffht,  without  question,  recover 
the  amount  from  the  guarantors.     Ibid. 

26.  He  who  receives  any  note  upon  which 
third  persons  are  responsible  as  a  conditional 
payment  of  a  debt  due  to  himself,  is  bound  to 
use  due  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the 
debt  will  be  discharged.     Ibid. 

27.  L..  at  Memphis,  Tennessee,  addressed  a 
letter  to  D.  &  Co.  at  New  Orleans,  stating  that 
N.  and  D.  wished  to  draw  on  them  for  two  thou- 
sand dollars,  saying,  "  Please  accept  their  draft, 
and  I  hereby  guaranty  the  punctual  payment  of 
it.''  Ill  a  letter  of  the  same  date,  to  one  of  the 
firm  of  N.  and  D.,  he  says,  ''1  send  a  guaranty 
for  two  thousand  dollars.  The  balance  I  have 
no  doubt  your  friend  W.  will  do  for  you."  N. 
and  D.  drew  a  bill  on  D  &  Co.  for  four  thousand 
two  hundred  and  fifty  dollars,  which  they  ac- 
cepted ;  and,  after  having  paid  the  draft,  they 
gave  notice  to  L.  that  they  looked  to  him  for  the 
money.  No  notice  was  given  by  D.  &  Co.  to  L. 
that  they  intended  to  accept,  or  had  accepted, 
and  acted  upon  the  guaranty,  before  they  paid 
the  draft.  The  drawers  of  the  bill  did  not  re- 
imburse D.  &  Co.  for  any  part  of  it.  An  action 
was  instituted  to  recover  two  thousand  dollars 
from  L.,  being  part  of  the  bill  for  four  thousand 
two  hundred  and  fifty  dollars.  Held^  that  although 
the  bill  was  drawn  for  four  thousand  two  hundred 
and  fifty  dollars,  the  guaranty  would  have  ope- 
rated to  bind  L.  for  the  sum  of  two  thousand 


dollare  included  in  it,  if  notice  of  the  acceptance 
of  lit  had  been  given  by  D.  k  Co.  to  L. ;  but 
having  omitted  to  give  such  notice,  or  that  they 
intended  to  accept,  or  had  accepted  and  acted 
on  the  guaranty,  L.  was  not  liable  to  D.  &  Go. 
for  any  part  of  the  bill  for  four  thousand  two 
hundred  and  fiAy  dollars.  Lee  v.  Dicky  10  Pe- 
ters, 482. 

28.  A  guaranty  is  a  mercantile  instrument, 
and  to  be  construed  according  to  what  is  fairlr 
to  be  presumed  to  have  been  the  nnderstand- 
ing  of  the  parties,  without  any  strict  technical 
nicety.    Ibtd. 

29.  If  the  guaranty  stood  akne,  unexplained 
by  the  letter  which  accompanied  it,  it  woald 
undoubtedly  be  limited  to  a  specific  draft  for 
two  thousand  dollars,  and  would  not  cover  that 
amount  in  a  bill  for  a  larger  sum :  but  the  letter 
which  accompanied  it  fully  justifies  the  concls* 
sion,  that  the  defendant  undertook  to  guaranty 
two  thousand  dollara  in  a  draft  for  a  larger 
amount.  The  letter  and  guaranty  were  both 
written  by  the  defendant,  on  the  same  sheet  of 
paper,  bear  the  same  date,  and  may  be  construed 
together  as  constitutinff  the  guaranty.  Ibid. 

30.  The  decision  of  the  court  in  the  case  of 
Douglas  and  others  v.  Reynolds  and  others,  7 
Peters,  125,  afiirmed.  In  that  case  the  cooit 
held,  tlutt  a  party  giving  a  letter  of  guaranty 
has  a  right  to  know  whether  it  is  accepted,  and 
whether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it  or  not. 
It  may  be  most  material,  not  only  as  to  his  re- 
sponsibility, but  as  to  future  rights  and  proceed 
ings.  It  may  regulate,  in  a  great  mea»ore,  his 
course  of  conduct,  and  his  exercise  of  vigilance 
in  regard  to  the  party  in  whose  favour  it  is  given. 
Especially  it  is  important  in  case  of  a  continuing 
guaranty,  since  it  may  guide  his  judgment  in 
recalling  or  suspending  it.  This  last  remark  by 
no  means  warrants  the  conclusion  that  notice 
is  not  necessary  in  a  guaranty  of  a  single  trans- 
action, but  only  that  the  reason  of  the  rale  ap- 
plies more  forcibly  to  a  continuing  guaranty. 
Ibid.  . 

31.  The  same  strictness  of  proof,  as  to  the 
time  in  which  notice  of  the  intention  to  act  un- 
der the  guaranty,  is  to  be  given  to  charge  a  party 
upon  his  guaranty,  as  would  be  ^^^^^f^^ 
support  an  action  upon  the  bill  itself,  when  vj 
the  law  of  merchants  a  demand  upon  .""^J®' 
fosal  by  the  acceptors  must  be  proved  i»  order 
to  charge  any  other  party  upon  the  bill.  There 
are  many  eases  where  the  guaranty  is  of  a  spe- 
cific, existing  demand,  by  a  piomiwory  note  or 
other  evidence  of  a  debt,  and  such  guaranty  if 
given  upon  the  note  itself,  or  with  a  reference 
to  it  and  recognition  of  it,  when  no  notice  vmiA 
be  necessary.  The  guarantor,  in  such  js^ 
knows  precisely  what  be  guaranties,  and  m 
extent  of  his  responsibility,  and  any  fnrt»« 
notice  to  him  would  be  useless.  But  when  in« 
guaranty  is  prospective,  and  to  attach  upon 
future  transactions,  and  the  guarantor,  unin- 
formed whether  hisi^naranty  has  been  accepi« 
and  acted  upon  or  not,  the  fitness  and  jw^^ 

the  rule  requiring  notice,  is  not  ^"PI*^^  ^ 
eonaiderations  that  are  unwarrantable.  Jm* 
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32.  In  an  action  foatided  upon  m  letter  con- 
taining this  clause,  "the  object  of  the  present 
letter  is  to  request  yon,  if  convenient,  to  furnish 
them  (S.  and  H.)  with  any  sum  the^  may  want, 
as  far  as  fifty  thousand  dollars,  say  fifty  ihousaiia 
dollars.  They  will  reimburse  you  the  amount, 
together  with  interest,  as  soon  as  arrangements 
can  be  made  to  do  it ;  and  as  our  embargo  pan- 
net  be  continued  much  longer,  we  apprehend 
there  will  be  no  difficulty  in  this.  We  shall  hold 
ourselves  answerable  to  ^ou  for  the  amount .'' 
Held,  this  was  not  an  original,  absolute  under- 
taking, but  a  guaranty:  that  it  covered  advances 
only  to  S.  and  H.  (who  were  then  partners,)  on 
partnership  account,  and  not  advances  to  either 
of  thd  parties  separately,  on  his  separate  ac- 
count; that  the  authority  thus  given  by  the 
guarantor  was  revoked  by  a  dissoliAon  of  the 
partnership,  and  no  advances  made  after  a  full 
notice  of  such  dissolution  were  within  the  guar- 
anty; that  the  letter  did  not  amount  to  a  con- 
tinuing guaranty,  for  money  advanced,  toties 
auoties,  from  time  to  time,  to  the  amount  of  fifty 
lousand  dollars,  but  for  a  single  advance  of 
money  to  that  amount:  that  when  once  ad- 
vances were  made  to  the  amount  of  fifty  thou- 
sand dollars,  no  subseouent  advances  were 
within  the  guaranty,  altnough  at  the  time  of 
such  further  advances,  the  sum  actually  ad- 
vanced had  been  reduced  below  fifty  thousand 
dollars,  by  the  reimbursement  of  the  debtors. 
Cremer  v.  Higginson  et  d.,  1  Mason's  C.  C.  R. 
323. 

33.  If  upon  a  letter  of  guaranty,  addressed  to 
a  particular  person,  advances  are  made  upon 
the  faith  of  the  guaranty,  it  is  the  duty  of  the 
person  so  making;  the  advanc#,  to  give  notice, 
within  a  reasonable  time,  to  the  guarantor,  ot 
the  amount  of  the  advances,  and  that  reliance 
was  placed  upon  the  guaranty  to  ensure  the 
payment,  otherwise  the  guarantor  is  discharged 
from  all  responsibility.     Ihid, 

34.  Where  money  is  advanced  to  a  partner- 
ship, under  a  guaranty,  and  the  ]>artnership 
is  dissolved,  and  the  dent  then  carried  at  the 
request  of  the  debtors  to  their  sejmrate  accounts, 
according  to  their  proportion  orinterest  in  the 
partnership,  and  the  creditor  gives  the  partners 
separately,  a  credit  for  such  proportion,  and  dis- 
charges the  partnership  account,  by  carr}'ing  it 
to  such  separate  account,  and  no  notice  is  given 
thereof  to  the  guarantor,  the  latter  is  discharged 
from  all  responsibility.    Ihid. 

35.  If  a  creditor  will  undertake  to  give  a  new 
credit  to  the  debtor^  and  thereby  materially  to 
change  the  situation  of  a  surety,  and,  a  fortiori, 
of  a  guarantor,  the  latter  is  absolved  from  all 
responsibility,  unless  he  has  notice  of,  and  be- 
oomes  party  to,  the  new  transactions.    Ibid, 

36.  A  guaranty  of  the  notes  of  A  cannot  be 
applied  as  a  ffuarantv  of  the  notes  of  A  and  B. 
RushU  T.Pirhns,  1  Mason's  C.  C.  R.  368. 

37.  The  guaranty  cannot  be  construed  beyond 
the  plain  and  obvious  import  of  its  language. 
Ibid, 

38.  Upon  a  ^aranty  to  the  plaintiff,  of  all 
notes  to  A  which  he  should  endorse,  to  the 
amount  of  ten  thousand  dollars,  the  plaintiff 
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endorsed  notes  of  A  to  the  stipulated  amount, 
at  several  banks;  and  when  the  notes  became 
due,  they  were  taken  up  at  the  banks,  and  new 
notes,  signed  by  A  and  B,  his  partner,  and  en- 
dorsed, were  received  by  the  banks  in  their 
stead.  It  was  held,  that  the  guaranty  did  not 
apply  to  the  new  notes,  and  that  by  such  substi- 
tution the  old  notes  were  extinguished.    Ibid, 

39.  One  who  has  become  surety  for  another 
cannot  recover  the  amount  of  his  responsibility, 
without  showing  that  he  had  paid  it  before  ac- 
tion brought.  Pigqu  v.  French^  1  Wash.  C.  C.  R. 
278. 

40.  Upon  a  letter  of  guaranty,  addressed  to  a 
particular  person,  or  to  persons  generally,  for  a 
future  creuit  to  be  given  to  a  parly  in  whose 
favour  the  guaranty  is  'drawn,  to  charge  the 
guarantor  notice  is  necessarily  to  be  given  to 
him  that  the  person  given  the  credit  has  ac- 
cepted or  acted  upon  the  guaranty,  and  has 
given  credit  on  the  faith  of  it.  This  is  not  an 
open  question  in  the  supreme  court,  after  the 
decisions  which  have  been  made  in  Russell 
V,  Clarke,  7  Craiich,  69;  2  Cond.  Rep.  417;  £d- 
monston  v,  Drake,  5  Peters,  624:  Douglass  v, 
Reynolds,  7  Peters,  113;  and  Lee  v.  Dick,  10 
Peters,  482.  Adorns^  Cunningham  if  Co,  v.  /ernes, 
12  Peters,  207. 

41.  The  rule  is  well  settled,  that  the  guaran- 
tor of  a  promissory  note,  whose  name  does  not 
appear  on  the  note,  is  bound  without  notice, 
where  the  maker  of  the  note  was  insolvent  at 
its  maturity,  unless  he  can  show  he  has  sus- 
tained some  prejudice  by  want  of  notice  of  a 
demand  on  the  maker  of  the  note,  and  notice 
of  non-payment.  Reynolds  et  at,  v.  Douglass  et 
a/.,  12  Peters,  497. 

42.  If  the  guarantor  could  prove  he  had  suf- 
fered damage  by  the  neglect  to  make  the  de- 
mand on  the  maker  of  the  note,  and  to  give 
notice,  he  could  only  be  discharged  to  the  extent 
of  the  damage  sustained.    Ibid. 

48.  In  order  to  enable  the  party  claiming  un- 
der a  guaranty,  to  recover  from  the  guarantor 
by  a  letter  of  credit,  he  must  prove  that  notice 
of  its  acceptance  had  been  given  in  a  reason 
able  time  after  the  letter  of  credit  had  been  ac- 
cepted. This  notice  need  not  be  proved  to  have 
been  given  in  writing,  or  in  any  particular  form, 
but  may  be  inferred  by  the  jury  from  facts  and 
circumstances  which  shall  warrant  such  infer- 
ence.   Rnd, 

44.  A  reco^ition  of  the  parties  to  a  letter  of 
credit  of  their  obli^tion  to  pay  as  guarantors 
under  a  supposed  liability,  which  did  not  arise 
from  the  facts  of  the  case,  and  of  which  facts 
they  were  ignorant,  would  not  be  a  waiver  of 
the  notice  they  were  entitled  to  have  of  the 
acceptance  of  their  guaranty.    Ibid, 

45.  A  promise  to  pay  a  debt  by  the  guaran- 
tors, qualified  with  a  condition  wnich  was  re- 
jected, is  not  a  waiver  by  the  guarantor  of  his 
right  to  notice  of  the  acceptance  of  the  guaranty. 
Jbid. 

46.  When  the  party  in  whose  favour  a  letter 
of  credit  is  given,  afterwards  becomes  insolvent, 
and  his  insolvency  is  known  to  the  guarantors 
it  is  not  necessary,  in  an  action  on  the  letter  ot 
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credit,  to  prove  that  a  demand  of  payment  was 
made  on  toe  insolvent.    Ihid* 

47.  Construction  of  a  letter  of  guafwity.  In 
the  construction  of  all  written  inetrainentB,  to 
ascertain  the  intention  of  tl^e  parties  is  the  great 
object  of  the  court,  and  this  is  especially  the 
case  in  acting  upon  guaranty s.  Creneiallj^,  all 
instruments  of  suretyship  are  conrtrued  atiictly 
as  mere  matters  of  legal  rights.  The  rale  is 
otherwise  where  they  are  founded  en  a  valuable 
consideration.  M&uran  v.  Bullus^  16  Peters,  (86. 

48.  A  letter  was  addressed  by  a  toerohant  of 
New  York  to  merchants  in  London,  in  the  fol- 
lowing terras :  ^^  Our  mutual  friend,  Mr.  William 
H.  Thorn,  has  informed  me  he  has  a  credit  of 
tv^o  thousand  pounds,  given  by  yen  in  hie  favour, 
with  Messrs*  Archias  &  Co.,  to  give  fJEiciiities  to 
his  business  in  Marseilles.  In  expressing  my 
obligations  for  your  friendship  to  this  gentleman, 
I  take  occasion  to  say,  that  ^ou  may  consider 
this,  as  weU  as  any  other  credit  yeu  may  open  in 
his  favour,  as  being  under  my  guamnty."  The 
guaranty  was  accepted  by  Xm  plaintiffs,  and 
credits  were  opened  by  them  in  favour  of  liiora, 
in  Cadiz,  Gibraltar,  Liischorn,  Smyrna,  Messina, 
and  Trieste,  and  for  drafts  on  themselves.  Thorn 
became  insolvent,  largely  indebted  to  the  {plain- 
tiffs for  these  credits.  The  defendant  claifliad 
that  the  g[uaranty  was  confined  to  credits  to  be 
opened  with  the  hoase  of  Archias  &  Co.,  at  Mar- 
seilles ;  and  that  no  recovery  could  be  had  for 
any  payments  by  the  plaintiffs  on  credits  opened 
for  him  at  other  places  than  Marseilles^  or  on 
themselves.  B^ the  court: — The  engagement 
in  the  letter  of  guaranty  was  made  to  be  exe- 
cuted in  England,  and  must  be  construed  and 
have  effect  according  to  the  laws  of  that  coun- 
try. The  law  governing  the  agreement  is  the 
same  in  this  country  and  in  £}ngland.  Had  it 
been  made  between  merchants  of  different 
states  of  this  Union,  and  intended  to  be  exe- 
cuted at  home,  the  same  rules  of  const  motion 
would  be  adopted, 'and  the  same  adjudications 
would  apply.    Bell  r.Bruenj  17  Peters,  161. 

49.  Tne  letter  of  the  defendant  was  an  agree- 
ment to  pAy  the  debt  of  another,  on  his  making 
default.  By  the  statute  of  frauds^  (29  Charles  U., ) 
such  agreement  must  be  in  writing,  and  sisned 
by  the  party  to  be  charged ;  it  cannot  be  added 
to  bj^  verbal  evidence,  nor  by  written  either,  if 
not  signed  by  the  guarantor,  unless  the  written 
evidence  is,  by  a  reference  in  the  letter,  adopted 
as  a  part  of  it.    Ibid, 

50.  fiut  as  the  statute  does  not  prescribe  the 
form  of  a  binding  agreement,  it  is  sufficient  if 
the  material  pajts  of  it  appear,  either  expressed, 
or  clearly  to  bie  implied ;  and  correspondence  ana 
other  evidence  may  be  used  to  ascertain  the  trqe 
import  and  application  of  the  agreement,  by  the 
aid  of  which  extrinsic  evidence,  the  proper  con- 
struction may  be  made.  Such  is  the  doctrine  of 
this  court.    Ibid, 

51.  Where  a  mercantile  guaranty  is  preceded 
by  a  recital,  definite  in  its  terms,  and  to  which 

Sineral  words  obviously  refer,  the  same  rule  as 
at  which  exists  in  cases  of  bonds  with  condi- 
tions applies^  of  limiting  the  liability  within  the 


terms  of  the  recital  in  restraint  of  the  geoeial 
words.  We  find  the  courts  constantly  referring 
to  the  cases  arising  on  the  ooDStractioo  of  bonds 
with  oonditioDS,  for  the  rule  of  constniotisn,  and 
applying  it  to  oommeroial  guaiantvs  j  the  most 
approved  text-writers  <m  this  sabject  do  the 
same.    Ibid. 

52.  Upon  a  guaranty  for  future  advances,  it  m 
the  duty  of  the  pcuties  making  the  advances  to 
eivB  notice  to  the  guarantor  of  kia  acceptaaee 
Uiereof,  and  his  consent  to  act  imder  the  goa- 
mnty,  and  to  make  the  advances.  But  this  doe- 
trine  does  not  apply,  where  the  agreement  to 
accept  is  contempomneoos  with  the  "goaianty. 
WaJet  V.  Savage,  1  Story's  C.  0.  it  t2. 

53.  But  it  is  not  necessary  that  farther  distinct 
notice  Should  be  eiven  to  tne  enarentor,  of  the 
amount  of  the  advances  actouly  made,  or  the 
terms  upon  which  they  were  made,  after  the 
transactions  are  complete.  There  are,  however, 
certain  exceptions,  as  when  the  advances  aie 
contingent  or  there  is  a  contioaiiw  goaiaoty. 
Ibid. 

54.  If.  after  the  credit  has  expired  and  the 
amount  oecome  due,  a  demand  be  made  m  the 
debtor,  amd  there  be  a  defoolt  of  payment,  no- 
tice thereof  must  be  given  to  tne  guarantor 
within  reasonable  time.  But  a  demand  is  ndt 
necessary,  if  the  debtor  be  insolvent  at  the  time 
of  tlvs  maturity  of  the  bill.    Ibid, 

55.  In  order  to  dischaiige  the  guarantor,  there 
must  not  only  bo  a  want  of  such  notice,  but 
there  must  be  also  some  loss  or  damage  sustained 
by  him  in  oonsequenoe,  and  then  there  will  be 
a  pro  tanto  allowaace.    Ibid. 

56.  Under  the  circumstances  of  this  case,  it 
was  held.  tha|(,due  and  sufficient  notice  wss 
given,  ana  that  the  guarantor  was  liable  on  his 
guaranty.    Ibid. 

57.  A  guarantor  is  entitled  to  a  notice  of  the 
non-payment  of  the  bill  guarantied.  Levis  v. 
Brewster,  2  McLean's  C.  C.  R.  21. 

58.  A  notice  after  the  lapse  of  seven  months 
is  insufficient.    Ibid. 

59.  If  the  payee  be  insolvent  whmi  ^e  nols 
becomes  doe.  no  notice  is  oecessarv.    IW. 

60.  An  endorser,  who  by  his  onaorsemeDt  n- 
oreases  his  liability,  is  to  be  conaidered  a  gna^ 
rantor.  iJotv  jr  Co.  v.  J&mftoU,  2  Ml^eaa^  C  C 
R.  103. 

61.  The  new  contract  can  only  be  edbiced 
between  the  parties  to  it.    IM. 

62.  It  does  not  pass  to  any  sabsequect  «•• 
signee.    Ibid. 

63.  To  chaige  the  guarantor  of  a  note  or  bil^ 
he  roust  have  notice  of  demand  and  non-pay^ 
roent.  Foot  ^  Bouder  v.  Bromi^  2  M'Lean's  C. 
C  R.  369. 

64.  And  this,  whether  the  aarao  ni  the  gaa^ 
mntor  be  upon  the  bill  or  not.    iW. 

65.  Where  the  name  is  on  the  bill  strict  notico 
is  reouired,  but  where  it  is  not  reaasoahle  aoiies 
is  sufficient.    i5id. 

66.  A  total  insolvency  of  the  priiioipal  taper* 
sedes  the  necessity  of  a  demand  on  him  aod 
notice  to  the  guarantor.  ffmJk  v«  CnUmdm^  2 
M<Loan's  C  C  R.  557. 
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67.  Instroments  of  oommereial  guaranty  ought 
to  receiye  a  liberal  interpretation :  not  that  the 
words  oaght  to  be  enforced  oat  of  their  natural 
meaning,  but  simply,  that  they  should  receive 
a  fair  and  reasonable  interpretation,  so  as  to  at- 
tain the  obieets  for  which  tne  instrument  is  de- 
signed, and  the  purposes  to  which  it  is  to  be 
applied.  Lawrence  t.  M^Mmont  et  d.j  2  Howard, 
449. 


68.  If  the  tankage  used  be  ambiguous,  and 
admits  of  two  fair  constructions,  and  the  person 
receiving  the  guaranty  has  advanced  his  monej 
on  the  mterpretation  most  favourable  to  his 
rights,  that  interpretation  will  prevail  in  his 
favour  3  for  it  does  not  lie  in  the  mouth  of  the 
guarantor  to  say  that  he  may,  without  peril, 
scatter  ambiguous  words,  by.  which  the  other 
party  is  misl^  to  his  injury.    Ibid 
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